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Puran Das v Kartar Singh 
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ALLAHABAD HIGH COURT 
Full Bench 
Letters Patent Appeal No. 44 of 1932 
May 3, 1934 
SULAIMAN, C. J., MUKERIEL ano KING, JJ. 
BINDHYACHAL CHAND AND OTHERS 
—DEFENDANTS—ÅPPELLANTS 
ea a VETSUS ` 
RAM GHARIB CHAND AND 0THERS— 
` | PLAINTIFFS — RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 142, 144— 
Plaintiff, co-sharer with defendants— Part of prop- 
:rty transferred by defendants to third party—Plaint- 
Pf admitting dispossession in plaint sometime prior 
o institution of suit —Limitation—Article applicable. 
Where a plaintiff, who was aco-sharer with some 
of the defendants who transferred a part of the 
property to third parties, admits in the plaint that 
a:was . dispossessed by the transferees some time 
soriot to the institution of the suit, Art. 142 of the 
Limitation Act applies and not Art. 144, 
There is no justification for limiting the scope of 
Art. 142 to suits in which the relief for possession 
‘sought by the plaintif is based on what may be styled 
18 possessory title Kanhaiya Lal v. Girwar (l) and 
Kallan v. Mohammad Nabi Khan (4), overruled, 
jing Khan v. Janki 411), distinguished. [p. 3, 
zol. 1 f 
Per Mukerji, J.—The proposition that Art. 144 
«applies to all cases where the plaintiff has proved 
mis title is too wide. [p. 10, col. 1.) | 
. A. from the decision of Mr. 
Justice Kendall, dated March 29, 1932. 


‘Order of Reference to a Full Bench. 

Sulaiman, ©. J. and Mukerji, J— 
{April 9, 1984)—This Letters Patent appeal 
raises a question of limitation. 


The plaintiff belongs to the same family 
ag the defendants other than the defend- 
ants Nos. 1 to 3. The plaintiff claimed 
possession over certain sir lands on the 
allegation that he was a co-sharer of 
these lands with the defendants other than 
the defendants Nos. 1 to 3, but in defiance 
of his rights the defendant Paras Ram 
executed a deed of gift in favour of 
defendants Nos. 1 to 3 on May 5, 1919. 
The plaintiff alleged that this deed of 
gift was contested in the Revenue Oourt 


152—1 & 2 


and also in the Civil Court and there- 
after on the plaintiff’s failure, the defend 
ants Nos. 1 to 8 dispossessed the plaintiff 
of the lands in 1922. The plaintiff claimed 
joint possession over a half share in the 
lands in suit. ; 

The suit was dismissed by the Court 
of first instance on the finding that the 
plaintiff had failed to establish his title. 
There was an appeal and the lower 
Appellate Court found at one time the 
plaintiff and the defendants other than 
the defendants Nos. 1 to3 were co-sharers 
and it remanded the suit for a finding 
as to whether the plaintiff had been in 
possession of the property in suit within 
12 years of it. There “was an appeal 
against the order of remand to this Court 
and the appeal was dismissed. 

On remand the learned Additional Munsif 
who heard the suit again decreed the suit 
for joint possession and decreed a cer- 
tain amount of money as damages. There 
was again an appeal tothe District Judge 
and the learned Additional Subordinate 
Judge who heard the appeal dismissed 
the suit, being of opinion that the plaint- 
iff had failed to prove his possession with- 
in 12 years of the suit. ; 

On second appeal a learned Single 
Judge of this Court held that Art. 144 of 
the Limitation Act applied, that it having 
been found that the plaintiff and the 
defendants other than the donees were 
co-sharers it was for the defendants to 
prove that they had been in adverse 
possession for more than 12 years, The 
learned Judge relied on certain recent 
decisions of this Court and principally on 
the case of Kanhaiya Lal v. Girwar (1). 

In this Letters Patent Appeal it is ` 
contended by the defendants that the Article 
which was properly applicable was Art. 
142 of the Limitation Act inasmuch ag the 

@) 119 Ind, Oas. 6; 51 A 1042; (1929) A L J 1106; 
ATR 1929 All, 753; Ind, Rul. (1929) All, 366, 


2 
plaintiff expressly pleaded in para. 5 of 
his plaint that he had been dispossessed 
prior to the suit. 

It appears to us ihat the lower Appel- 
late Court applied Art. 142 of the Limita- 
tion Act, and thereupon proceeded to find 
whether the plaintiff had proved his 
possession within 19 years of the suit. 
Jf Art. 144 be held applicable, an issue 
would have to te remitted in order to 
find whether the defendants had been in 
adverse possession of the lands in suit 
for more than 12 years, Therefore even 
if Art. 144 applied the appeal cannot be 
properly disposed of without a Clear 
finding on the issve just mentioned. 

The main question, however, is whether 
Art. 144 cf the Limitation Act or Ari. 
142 of the same Act, Sch. I, applies. 
On this point there seems to be some 
difference of opinion. In two cases it has 
heen definitely held thar where parties 
were once co-sharers, Art. 142 could never 
apply and that Art. 144 would be always 
applicable. The opinion was further ex- 
pressed that Art, 
what are known as possessory suits, that 
is to say, suits based on possessory title. 
~ We have some difficulty in accepting 
` the correctness of this decision and we 
therefore, think that the case should go 
before alarger Bench for finally deciding 
the point so far as this Court is concerned. 

We accordingly direct that the case be 
‘laid before the learned Chief Justice for 
forming a Full Bench to decide the fol- 
‘lowing question, namely, “where a plaintiff, 
who was a co-sharer with some of the de- 
fendants who transferred a part of the 
property to third parties, admit in- the 
plaint that he was dispessessed by the 
‘transferees some ijme Prior to the in- 
stitution of the suit, Article 142 of the 
Limitation Actrapplies or Art. 144 ae 
wf the Full Bench decides that Art.144, 
applies we ehall have to remit an issue of 
‘fact as already indicated above. 

Messrs. P. L, Banerji and Ram Narain 
Verma, for the Appellants, 

Mr. Shiva Prasad Singh, for the Fes- 
pondenis. j 

Sulaiman, C. J.—The question referred 
tothe Full Bench jn this case is - “Where 
a plaintiff who was a coghaier with 
some of the defendants who transferred a 
part of the property to third parties, admits 
in the plaint that he was dispossessed by 
‘the transferees sume time prior to the 
institution of tke suit, whether Ari. 142 

the Limitetjon Act or Ast. 144 applies ?" 
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The facts as stated by the Bench which 
has referred ibis case to us are that the 
plaintiff belongs to the same family as 
the defendants other than defendants Nos, 
l to 3. The plaintif claimed possession 
over certain sir plots on the allegation 
that he was a co-sharer of these lands 
with the other defendants, but that they 
had wrongfully gifted the plots including 
the plaintiff's share to defendants Nos. 1 
to 3 in 1913, and on the strength of the 
deed of gift the defendants Nos, 1 to 3 
had dispossessed the plaintiff from the 
lands in 1922. The plaintiff claimed joint 
possession over half shares in these plots. 
The defendants denied that the Plaintiff 
had ever been in possession of these plots 
and set up their own exclusive title. The 
first Court held that the Plaintiff had 
failed to establish his title and dismissed 
the suit on that ground only. On appeal, 
the lower Appellate Court came to the 
conclusion that the plaintiff had legal title 
and remanded the case for the determina- 
tion of the question whether Lho plaintiff 
had been in possession of the property in 
suit within twelve years. The Munsi 
found in favour of the plaintiff and decreed 
the claim. ‘The lower Appellaie Court 
after the remand ultimately held thatthe 
plaintiff had. failed to prove his posses- 
sion within twelve years of the suit anda 
accordingly dismissed the suit, 

On appeal to the High Court, a learned 
Judge of this Court came to the conclusion» 
that in view of the decision in certain 
cases, the plaintiff's suit could not be 
dismissed unless the defendants succeededu 
in establishing their adverse possession 
for over twelve years. When the matte: 
came up in appeal before the Letters 
Bench felt disinclined 
to accept the observations made in some 
cases and referred the question for answer tc 
the Full Bench. or, 

For the purposes of this reference . ir 
must be assumed that the plaintiff in his 
plaint admitted that be was disposses- 
sed by the defendants Nos. 1 to. 3 ip 
1922, but that the plaintiff and the donor: 
originally were co-sharers in these sir plots. 

The main question is whether it is 
Art. 142 or Art. 144 which would apply 
to such a case. Now Art. 144 is } 
residuary Anticle applicable to suits fo: 
‘possession of immovable property no 
otherwise especially provided for in the 
Act. Where there is no other specia 
Article applicable, the cmnibus Art. 14 
would apply, and then the twelve year 
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would begin to run from the date when 
the possession of the defendants becomes 
adverse to the plaintiff. If, however, 
there is a special Article which applies, 
Art. 144 would be completely excluded 
and would not be applicable. 

Article 142 is an Article applicable to 
suits for possession of immovable property 
when the plaintiff while in possession 
of the property has been dispossessed or 
has discontinued his possession. Such a 
suit must be brought within twelve years 
of the date of the dispossession or dis- 
continuance. The Article is very general 
in its scope, and the only conditions 
necessary are that the suit should be for 
possession of immovable property and that 
the plaintiff while in possession of the 
property must have been dispossessed or 
must have discontinued his possession. 
Obviously the word “plaintiff’ in this 
Article includes his predecessor-in-title as 
well. There are no words inthis Article 
which would confine its applicability to 
suits based on possessory title only, or 
confine it to plaintiffs who claim the 
property wholly. and ..are not co-sharers 
or co-owners with the defendant. 
“Reading Arts. 142 and 144, it would 
appear that ‘the legislature has drawn 
a ‘distinction between a mere disposses- 
sion or discontinuance of possession of 
the plaintiff and the defendant's adverse 
possession, otherwise there would be no 
occasion for having two separate Articles. 

The burden of proving the date of the 
dispossession or discontinuance of posses- 
sion under Art. 142 must be on the 
plaintiff who, in order to succeed, must 
show that the dispossession or discontinu- 
_ ance of possession was not prior to twelve 
"years before the suit was filed. 

With the exception of the .case of 
‘Kanhaiya Lal v Girwar (1), there appears 
to bė no other authority for the view 
that Art. 142 is inapplicable to a suit 
brought on the basis of title. In that 
case no doubt the learned Judges expres- 
sed the opinion that this Article is 
restricted to suits in which the relief 
for possession sought by the plaintiff is 
based on what may be styled as posses- 
sory title. In my opinion, there is no 
justification for limiting the scope of this 
Article to such suits only. As a matter 
of fact, in severai cases which went up 
to their Lordships of the Privy Council 
and.in which Art. 142 was applied, the 
suits were actually for possession on the 
basis of title and not on possessory title. 


(1934) A L J 147 (F B). 
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In this connection I may mention the 
cases of Mohima Chunder Mozoomdar v. 
Mohesh Chunder Neogi (2) and Muham- 
mad Aman Ulla Khan v. Badan Singh (3), 
in both of which cases the suits were 
brought on the basis of title by plaintiffs 
who were not in possession, and their 
Lordships applied Art. 142 and dismissed 
the claim on the ground that the plaintiffs 
had failed to establish their possession 
within twelve years, i. e., that they had 
been dispossessed within twelve years. 
These cases were not brought to the 
notice of the Bench which decided Kanhaiya 
Lal's case (1). 

We have examined the paper-book in 
that case, and it appears that the plaint- 
iff had not clearly admitted his disposses- 
sion by the defendant; rather he had 
asserted that he was still in possession. 
The Jower Appellate Court had merely 
found that the evidence as regards 
possession produced by both parties was 
worthless. 

The view expressed in Kanhaiya Lal's 
case (1), was in one sense followed by 
another Bench in Kallan v. Mohammad 
Nabi Khan (4). The learned Judges 
re-enforced the view by relying on certain 
observations made in several cases quoted 
in the judgment. It may, however, be 
pointed out that the learned Judges’ 
themselves emphasised the fact on page 
109* that in ths plaintthe plaintiff did 
not allege that the plaintiff while in 
possession was dispossessed. It was a 
suit brought by a person claiming to be 
the owner of a house against the 
defendant alleging him to be his tenant. 
There was no allegation that the defend- 
ant had at any time dispossessed the 
plaintiff. On the facts as alleged in the 
plaint Art. 142 would not have been 
applicable. 

Many of the cases referred to in that 
judgment as well as a few other cases 
were reviewed by my learned brother 
King J., in Kunji v. Niyaz Husain (5), 
in whose judgment I concurred, though I 
dictated ashort separate order. It is, 
therefore, not necessary to refer to all 
those cases over again. But I should 
like to discuss briefly the cases specially 
relied upon in Kallan’s case, (+), because 


(2) 16 O 473; 16 I A 23; 5 Sar, 321(P 0), 

(3) 17 O 137; 16 LA 148; 5 Sar. 412(P 0), 

(4) 143 Ind Oas, 497; (1933) A L J 105; Ind. Rul 
(1933) All. 270; 55 A 209; A I R 1933 All 775. 

(3) 152 Ind. Oas. 12 (Infra); AI R 1981 All, 362; 
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in my opinion those cases are no authority 
for the proposition that where the plaintiff 
admits disporsession and brings a suit 
for possession of immovable property, 
Art, 142 is not applicable and the burden 
lies on the defendant to establish his 
adverse possession. In Secretary of 
State for India v. Chellikani Rama Rap 
(6), the question of limitation arose in 
connection with the claim of the objectors 
who claimed title under the Madras Forest 
Act. They were admittedly in possession 
at the time, and iheir claim could not be 
regarded ag one brought by persons for 
recovery of possession on the ground of 
dispossession. Their Lordships of the 
Privy Council accordingly held that the 
only question was whether they had 
established their case of acquisition of 
title by adverse possession for over twelve 
years within the meaning of Art. 144. 
That case obviously is no authority for 
the proposition that where the suit is for 
Possession on the ground of -dispossession, 
Art. 144 nevertheless applies. 


In Kamakhya Narayan Singh v. Ram 
Raksha Singh (7), certain villages had 
been leased by the plaintiff's predecessor 
tothe defendants’ predecessors in,mukarrari 
istemarari; after the death ofthe original 
lessee, his assignees remained ın pesses- 


sion and ceased to pay rent to the original 
lessor or his 


successors in spite of 
notices served on them. The svit 
was accordingly brought for eject- 
ment by the representatives of the 


original lessor. The High Court came to the 
conclusion that the defendantshad made a 
definite assertion of ‘adverse right more 
than twelve years prior to the suit and that 
they claimed to hold as permanent 
mukarraridars, and the suit was, therefore, 
barred by Art. 144, Limitation Act. Their 
Lordships of the krivy Council held 

“that the plaintiff failed to prove that the ielaticr- 
ship of landicrd and tenant, on which he relied, was in 
existence within twelve years prior to the institution 
of his suit, and that, therefore, the plaintiff's suit jor 


possession was barred by the | imitation Act, and this 
appeal should be dismissed.” 


Their Lordships did not say that they 
applied Art. 144 to the case. The case 
was apparently governed by Art. 139 of the 


(6) 35 Ind. Cas. 902; £9 M 617; 31M L J 394; 20 
OWN 1311; (1910) 2 M WN 291; 14 A LJ 1114: 20 
MLT 435; 4 L W 46; 18 Bem. L k 1007; 45 OL J 
69; 43 IA 192 (P 0). 

(7) 109 Ind. Cas. 663; AIR 1928P 0 140;48CLJ 
69; 9P L T 501; 32,0 W N 897; 28L Wal; 301 om. 
TE d, 7 Fat. 649; 65 ML J 882; 55 1A 212 
(PO). i ee ee 
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Limitation Act, and that Article was 
perhaps so applied. In any case, there is no 
justification for holding that their Lordships 
applied Art. 144 to that case. | 
In Kuthali Moothavar v. Peringati 
Kunharankuity (8) the plaintiff had sued to 
establish his title to certain lands contain- 
ing numerous hills. Mr. De Gruyther, the 
learned Counsel for the plaintiff, had 
pointed out in his argument that the 
plaintiff-appellant did not admit that he 
was out of possession. The case was 
disposed of on the basis whether the title 
was with the plaintiff or with the defend- 
ant. It was not a case where the plaintiff 
had brought asuit on the ground of dis- 
possession. Their Lordships came to the 
conclusion that the case was not one of 
doubtful title but of clear title, and the 
title being with the plaintiff, it could not 
be destroyed tcnlessthe defendants esta- 
plished adverse possession with all the 
qualities of adequacy, continuity and 
exclusiveness. In that case it was found 
as a fact that ‘the plaintiff had been 
“exercising during the currency of his title 
varivus acts of possession”, which were 
abundantly sufficient to destroy that 
adequacy and interrupt that exclusiveness 
and continuity which would be demanded 
of any person challenging by possession the 
title which the plaintiff holds. f 
The two reported cases of this Court, which 
also were relied upon, are those of Muhammad 
Ishaq v. Zindi Begum,134 Ind. Cas. 461 (9) and 
Jai Chand Bahadur v. Girwar Singh (10). 
In neither of these cases the plaintiff was 
suing for possessicn on the ground that he 
had been dispossessed. In theformer case 
the plaintiff had alleged that the premises 
had been let out'to the defendant on rent; 
in the latter case the plaintiff was a 
zamindar who was seeking to eject the 
defendant treating-him as a mere licensee 
who had set up.adverse possessicu against 
the samindar. The plaintiff being the 
zamindar of an agricultural village, the 
presumplicn of title as well as of posses- 
sion was in his favour. It is, therefore, 
quile clear that none of these cases furnish 
any authority for the proposition either that 
Ait. 142 cannot apply toa suit based alone 
on title (which proposition is contrary to 
that laid down by their ek a 
ivy Council in tbe two cases mentione 
aoe aren 451; 44 M 883; 14 L W 721; ‘1v21) 
MW N 84;;41 M LJ 650; 30 M LT 42 48 1 A 395; 
26C WN 666, 24 Bem. L R 66%; AIR 1922 P0181 
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: a 134 Ind. Cas 461; Ind. Rul. (1931) All, 845. 


(10) 52 Ind, Cas. 366; 17 A L J 814; 41 A 669, 
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earlier) or for the proposition that in all 
suits for possession of property as soon as 
title is either admitted or proved, the 
burden of proving adverse possession 
either lies on or shifts to the defendant. 

It seems to me that the essential differ- 
ence between Art. 142 and Art. 144 is 
that when a plaintiff is suing for possession 
on the basis of dispossession, the burden 
lies on him to show that the date of his 
dispossession or discontinuance of posses- 
sion, which gave him the cause of action for 
the suit, was within twelve years of the 
suit; while if the suit is not for possession 
based on the ground of dispossession, but 
is a suit for possession of immovable 
property not especially provided for in any 
other Article of the Act, then on proof of 
title the plaintiff's suit cannot be dismissed 
until the defendant further establishes his 
adverse possession for more than twelve 
years. There is obviously some distinction 


between the mere dispossession or discon- . 


tinuance of possession of the plaintiff and 
the adverse possession of the defendant. 
Ordinarily an owner of property is presumed 
to bein possession of it, and such presump- 
tion is in his favour where there is nothing 
_to the contrary. It would therefore, follow 
that an owner of property starts with the 
presumption in his favour that he is in 
possession of his property. But where the 
plaintiff admits that he has been dis- 
possessed by the defendant or, at any rate, 
it is found in the case that he has been 
dispossessed and is not in possession at the 
time when he brings the suit, then he 
cannot start with the presumption in his 
favour that the possession of the property 
was withhim. He would have no right of 
action unless he claims within the period of 
limitation prescribed therefor. He has to 
pring his suit within twelve years of the 
date on which he was dispossessed or when 
he discontinued his possession. ‘The burden 
of showing that this date was within 
twelve years of the suit ison the plaintiff, 
and he cannot claim tohave discharged it 
without any proof and evidence, merely on 
the ground of any presumption arising from 
the fact of his ownership. 

But, although the burden of proving 
dispossession or discontinuance of posses- 
sion within twelve years lieson the plaint- 
iff, he may discharge his burden by leading 
direct or circumstantial evidence to show 
that he was either in actual or in con- 
structive possession sometime before the 
period during which he was admittedly 
out of possession and within twelve years 
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of thesuit. He may either show that the 
possession of the defendant was permissive 
as that ofa licensee, lessee or, at any rate, 
even that of a co-owner, or he may show that 
he was actually in the enjoyment’of the 
property and exercising: other acts of 


-ownership. It would inevery case be a 


question of fact whether the plaintiff had 
proved his possession, actual or constructive, 
within the period of twelve years. “If the 
Oourt after considering all the evidence 
and circumstances were to record a finding 
that the plaintiff had failed to,prove his 
possession, constructive or actual, within 
twelve years, then the suit must, :fail, even 
though the Court does not record a definite 
finding that the defendant had. establish- 
ed his adverse possession for more than 
twelve years. Nodoubt in many cases the 
distinction is very fine, and the line of 
demarcation between dispossession and 
adverse possession is thin. But the question 
in each case is one of ‘burden of proof, and 
itis incumbent on the plaintiff, when he 
admits his dispossession, to establish his 


` possession within twelve years. 


Where the parties are strangers and they 
claim title to the whole property in 
dispute, no difficulty ordinarily arises: 
The fact that the plaintiff has been dis- 
possessed by the defendant, would show that 
the defendant was exercising adverse 
possession as against the plaintiff during 
the period of his dispossession. The 
position becomes difficult when the parties 
are co-owners. Ordinarily the possession of 
one co-owner, who is 4ntitled to joint 
possession of the whole property is refer- 
able to his title, and he cannot ask the 
Court to presume that his’ possession was 
illegal or adverse to the other co-owner. 
It follows that if one-co-wner is in actual 
possession of the joint property and the 
other co-owner 18 either absent or is not 
in actual possession, the latter would still 
be in constructive possession of his pro- 
perty through his co-owner. There would 
be prima facie no case where the posses- 
sion of one co-owner was illegal and was 
ne-sssarily adverse to that of the other co-- 
awner. The presumption would he that 
chey are bothin joint possession. But it 
cannot be denied that one co-owner can 
dispussess another co-owner and can 
exercise adverse possession over a joint 
property. If, therefore, the plaintiff a co- 
owner admitstnat he has been dispossessed 
and that, at any rate, for a short period 
prior to the suit the possession of his co- 
owner was adverse to him, then he cannot 
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fall back on a mere presumption of joint 
possession in his favour and succeed 
without showing any other circumstances 
whatsoever. But ifthe co-owner who has 
been dispossessed, were to satisfy the Court 
that he was actually dispossessed on some 
date within twelve years, he discharges his 
burden; or even if he proves that prior to 
that period the parties were on good terms 
with each other without any denial of title 
„and without any quarrel, the Court may 
record a finding that the possession of the 
plaintiff prior to the period of actual dis- 
possession was constructive. In such an 
-event the finding would be that the 
plaintiff has succeededin establishing that 
he was in constructive possession of the 
property within twelve years of the cuit. 
Personally speaking, I do not think that 
the plaintiffcan by cleverly drafting his 
plaint evade the burden of proof which 
Art, 142 casts upon one whois suing 
for possession on the ground of dispos- 
session, : When a plaintiff falsely alleges 
that he isin possession and wants a relief, 
_to which the owner in possession is en- 
titled, e. g., for partition, injunction, joint 
: possession, etc., and it is found that he 
was in fact not in possession, but had 
been dispossessed, technically speaking the 
suit would fall under s. 42 of the Specific 
Relief Act and would be dismissed on 
the ground that he had omitted to ask for 
a consequential reliefand had failed to 
prove his case. But a Court may allow him 
tochange his ground and give him a decree 
for possession treating his claim as one 
for recovery of possession on ihe basis 
of dispossession, provided he succeeds in 


showing that his dispossession took place- 


within twelve years. In such a case the 
claim would still be regarded as a claim 
either on the basis of dispossession or 
discontinuance of possession and the same 
principles would govern such a suit. 

A numberof cases have been cited before 
us by the learned Counsel for the respon- 
dent, which lay down that as between 
co-owners there cannot be adverse posses- 


sion until the co-owner in possession estab- 


lishes that he had been openly and noto- 
riously in exclusive possession of the 
property by denying the title of the other 
co-owner so as toamount to an ouster. It is 
not actually necessary. that the denial of 
title should be brought tothe knowledge 
of the other co-owner specifically. But such 
a knowledge may be inferred from circum- 
stances showing that the adverse possession 
was exercised openly and notorjously, Those 
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cases are not in point because they were 
not cases where the plaintiff had admitted 
his dispossession but were cases in which 
the only question was whether adverse 
possession had been completed. Their 
Lordships of the Privy Council and the 
learned Judges in India merely laid down 
what constituled adverse possession and 
what qualities were necessary in order to 
complete it. In none of these cases Art. 
142could be considered. 

I should, however, like to refer to the 
Full Bench case of Rustam Khan v. Janki 
(11). In that case the suit was brought by 
the plaintiff for recovery of his share in 
the estate left by the common ancestor of 
the plaintiff and the defendant who had 
died in 1908 leaving a number of legal 
heirs. In February 1921, one ofthe heirs, 
who was in possession of the property, 
executed a deed of gift in favour of her 
daughter‘ and daughter's son. The suit 
was brought well within twelve years of 


{his date, but more than twelve years after 


1908. The Courts below held that the suit 
was within time and the defendant's adverse 
possession under -Art. 144 had not been 
established. A learned Judge of this 
Court came to ihe conclusion that the 
claim being for recovery of a share -in 
the assets of a deceased ancestor, it was 
governed by Art. 123 of the Limitation 
Act, and time began to run from the date 
of the death of the deceased. The Letters 
Patent Appeal was referred toa Full 
Bench and the only point which was - for 
the consideration of the Full Bench was 
whether Art. 123 of the Limitation Act 
applied to the case or not, for ifit did, 
the claim was barred by time and, ifit did 
not, the claim was not barred by time, or 
whether Art. 144 asapplied by the Courts 
below or Art. 142 was applicable. There 
was no discussion of Art. 142 in the judg- 
ment of any of the learned Judges consti- 
tuting the Bench for the obvious reason 
that the main questicn was whether - Art, 
123 did or did notapply. There the plaintiff 
had not been in actual possession 40f his 
share, and in one sense he had not been 
actually dispossessed by his co-heirs. His 
title had been denied by the execution of 
a deed of gift afew years before the suit. 
Bearing these facts in mind all the learned 
Judges came to the unanimousopipion that 
Art. 123 was not applicable. In the course 
of my judgment I certainly said 

“that such a suit is not covered by Art. 123 at all 


(11) 111 Ind. Cas. 809, 26 A L J 1041; A IR 1928 


All. 467 (F B), 
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and must fall under the general Art. 144, Limitation 
Act, from the date when the defendant's possession 
became adverse.” è 


But it must be borne in mind that in 
the plaint in that case the plaintiff had 
not definitely admitted that he had been 
dispossessed and the fact that the gift had 
been made was tantamount to the setting 
up of adverse possession by his co-beir. 
The language used by me was obviously 
used with reference to the facts of that 
case, and when the plaintiff had not been 
in possession and could therefore not have 
been dispossessed, nor admitted that he 
had been dispossessed, it was considered 
that no other Article but Art. 144 would 
be applicable. In any case, the point 
that we have to consider in the present 
case-did not at all arise there for considera- 
tion, asthe sole question was whether Art. 
123 could be applied. The case was really 
one of denial of title and adverse possession 
set up by the defendant rather ‘than dis- 
poasession as admitted by the plaintiff. In 
cases falling strictly under Art. 142, in 
which the ouly question is one of discon- 
tinuance of possession of the plaintiff and 
not of adverse possession of the defendant, 
the question of limitation in one sense 
becomes the question of title, because by 
virtue of 5. 28 ofthe Limitation Act if the 
claim is barred by time, the title must be 
deemed to be extinguished 


In the present case I should like to point 
out that the dispute relates exclusively to 
the sir rights in the plots in suit, which 
means the plaintiffs claim to recover pos- 
session of such sir rights. If the 
village is joint and the parties are 
co-sharersin the village, the dismissal of 
the plaintiff's claim for the sir rights 
so “Jong as the general partition of the 
village does not take place, would not 
affect any rights which he may have to get 
credit for these Janda when such partition 
is effected. 

I would accordingly answer the question 
referred to the Full Bench by saying that 
where a plaintiff, who was a co-sharer with 
some of the defendants who transferred a 
part of the property to third parties, admits 
in the plaint that he was dispossessed by 
the transferees some time prior to the 
institution of the suit, Art. 142 of the 
Limitation Act; and not Art. 144 applies. 

Mukerji, J—The question before this 
Full Bench is, “where a plaintiff, who was 
a c)-sharer with some of the defendants who 
transferred a part of the property to third 
parties, admits in the plaint that he was 
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dispossessed by the transferees some time 
prior to the institution of the suit, 
Art. 142 of the Limitation Act applies or 
Art. 144 ?” f 

The two Arts. 142 and 114, of Seh. I of 
the Limitation Act, have been responsible 
for various conflicting decisions in Įndia. 
So far as I have been able to find, there 
is no case decided by their Lordships of 
the Privy Council in which the two , Articles 
have been discussed with a view tolay- 
ing down, in what cases Art. 142 would 
apply and in what cases Art. 114? I 
propose to take the Articles as they stand 
in the Act and to examine their use on 
general principles. The authorities on the - 
subject are various and many important 
cases have been reviewed by the learned 
Chief Justice and it will serve no useful 
purpose to go over those grounds again, 

The scheme of the Limitation Act is to 
provide for a special rule of limitation 
in as many cases as possible and then to 
provide a rule for cases which are not 
governed by the specially provided for 
rules. Inthe case of suits for possession, 
the provisions start with Art. 124 and with 
some exceptions go up to Art. 143, 
providing special rules. They are followed 
by the general rule, viz., Art. 144. It would 
follow naturally thatif there be an Article 
specially applicable to a suit, then the 
residuary Art. 144 cannot apply. 

The first column of the First Schedule of 
the Limitation Act is headed as descrip- 
tion of suit, the second column provides for 
the period of limitation and the third 
column provides the date from which the 
limitation is to be counted. The description of 
suit would naturally mean the allegations 
on which the plaintiff has brought his suit 
and on which he seeks relief. Primarily 
therefore the Article to be applicable is to 
be chosen with regard to the facts stated in 
the plaint. There may be cases in which the 
plaintiff’s suit would be quite within time 
if the allegations made in the plaint were 
correct, but on a trialit may be found that 
the allegations are not correct. Inthe 
circumstances, the Court, after finding the 
facts, will have to find what Article of 
Sch. I of the Limitation Act would apply 
to those facts, and having got the right 
Article, to find out whether the suit is 
within time ornot. Just toillustrate what 
I mean, I will give a simple example. 

A plaintiff states in the plaint that he 
is the owner of the pivperty and he was 
dispossessed by the defendant two years 
prior to the suit, The defendant pleads 


. 
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that the plaintiff is not the owner ofthe 
property and the defendant has been in 
“ adverse possession for more than 30 years. 
The Court finds that the plaintiff was not 
. dispossessed two years prior to the suit 
‘but 11 years prior’ to it. The Court 
further finds that the plaintiff isthe owner 
of the property. On these findings, the 
Court will apply Art. 142, although the 
plaintiff's allegation that he was dispossess- 
_ed two years prior to the suit is found to 
be untrue. 

In the plaint filed in the suit out of which 
this reference has arisen, the plaintiff 
stated that he and one Paras Ram were 
the owners in equal shares of certain sir 
lands and that the defendants Nos. 1 to 3, 
who were donees of Paras Ram, dispossess- 
ed him in 1922. On the face of these 
allegations the suit is abundantly within 

_ time, because the suit is “for possession of 
immovable property when the plaintiff 
while in possession of the property has been 
dispossessed.” On a trial of the suit, it 
was found by the Court below that the 
plaintiff was never in possession of the 
property within 12 years of the institution 
ofthe suit. In view of this finding, the 
-only possible course open to the Court 
would be to hold that the suit was barred 

_ by time. l f 
The argument, however, raised before the 
Courts was that the learned Subordinate 

Judge (Mr. Junaid) found thatthe parties 

were owners of the lands inasmuch as they 
were co-sharersin the patti in which the 
lands are situated and therefore the 
possession of Paras Ram was possession of 

“the plaintiff and therefore the title of the 
plaintiff having been proved, Art. 144 of 
the Limitation Act should apply and the 
suit should be treated as being within 
time. This is the view which has been 
accepted by the learned Single Judge of 
this Court against whose judgment the 

` Letters Patent appeal was filed out of which 
(Letters Patent appeal) this reference has 
arisen, ; 

I have already stated that in the general 
scheme of the Limitation Act, Ait. 144 will 
have to be applied as the last resort, that 
is to say when any other Article to be 
found in Sch. I is found to be inapplicable. 
If on the allegations made in the plaint the 
suit falls within Art. 142, I see no justification 
for taking it out of that Article and for ap- 
plying Art. 144 on grounds which are not 
to be found mentioned in. Art. 142 itself. 
The statement of law that Art. 142 can 
apply only where the basis of the suitis a 
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possessory title and where a regular title 
is established, that Article has no ap 

plication, is in my opinion not supporter 

by the language of Art. 142. It goet 

without saying that a person can get only 

what belongs to him. In other words, in orde: 

tosucceed in a Court of Justice he mus 
prove his title to the property claimed. There 

areno doubt some exceptions to this generas 
rule. For example ən exception will be 

found in s. 9 of the Specific Relief Act 

where a person isentitled to recover pos- 

session on the mere strength of his previous 

possession provided his dispossession tcok 

place within two months prior to the 

institution cf the suit. A special rule osm 
limitation has provided for such a suit 

see Art.3. Again as another exception. 

it has been laid down that where a defen- 

dant who has no title in himself disposses- 

ses aman in possession who also has nc 

title to it but is in peaceful possession, 

the person in peaceful possession is entitled 

to succeed on his ‘possessory title,’ as it is 
called although the dispossession may have 

taken place more than two months prior 

to the institution of the suit. But in this 
case the fact that the plaintiff was in pos- 

session has been regarded as being his 

“title” which would enable him to succeed. 

The general rule, therefore, is that a peison 
must prove inaCourt of Justice in which 

he seeksrelief, that he is entitled to relier 
by way of possession on the basis of title 
to the property. Therefore, as Art. 

142 does not specifically refer to what has 
been described as a suit on possessory title, 

it must be applied in every case where the 

plaintiff alleges his own dispossession by 

the defendant prior to the suit as also 

where he does not make any such allega- 
tion, but itis found as a fact, that he 

was dispossessed by the defendant pricr to 

the institution of the suit. 

Now let us examine whether ihe mere 
fact ihat the plaintiff has a share in the 
property in suit, the plaintiff being a co- 
sharer in the joint patti, will make any 
diference in the application of Art. 142. In 
the present suit, all that the plaintiff claims 
is that he has. a title to hold the lands as 
his sir. On the finding offact arrived at 
by Mr. Junaid, his tiile as a co-sharer of 
the patti has been established. In this 
view, I can descrıbe the .plaintifi’s claim 
as a claim for something which is less 
than a pureproprietary interest. -In other 
words, the property claimed is less than 
the full proprietary interes: in the lands 
in suit. If, however, Art. 142 be ap- 
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plicable where full proprietary interest is 
claimed, I donot see why it should not 
be applicable where anything less than 
full proprietary interest is claimed. Ibis 
open to aco-owner to. oust another co-owner, 
subject to the latter seeking relief in a 
Court of Justice. But if the ousted co- 
owner does not seek relief within the pe- 
riod laid down by the law, he must lose 
his property. The mere fact, therefore, that 
the parties to a suit for possession are co- 
owners will be no justification for not ap- 
plying Art. 142 to the case. | 

As regards the statement of law that 
ordinarily the possession of one of several 
co-owners is possession on behalf of all the 
co-owners cannot be denied. In a case where 
a plaintiff was in possession of joint proper- 
ty by reason of the fact that it wasin physi- 
cal possession of one of several co-sharers 
of his, as a matter of peaceful and adequate 
enjoyment of property, the date from which 
the co-owner has been in possession will 
not determine the date when the ‘dispos- 
session’ of the other co-sharers began, for, 
there is no dispossession at all. In such 
a case, if by any subsequent event, any 
co-owner who was not in physical rosses- 
sion is dispossessed, the date of the ac- 
tual dispossession would be the date from 
which limitation would begin to run. By 
way of illustration, Jet us take this case. 
Two brothers A and Binherited their fath- 
er's property in equal shares. The younger 
brother A is left at home and the elder 
brother B goes out to makea living to a 
distant place, B returns after 14 years 
and wants to live in the paternal house 
with his younger brother A. If he isal- 
lowed to live for a month and is then 
turned out by 4, B may bring a suit for 
recovery of possession. On the facts stated, 
I would hold that B’s dispossestion took 
place when he was actually turned out of 
the house and not when he went away to 
a distant place to earn his living. I need 
hardly point out that itis always a ques- 
tion of fact and not of law whether in 
particular circumstances it is open to a 
Court to find the possession of one party 
as the possession not only of himself but 
also of another party. The law can be ap- 
plied only where the facts have been as- 
certained definitely and the Court has come 
to a particular conclusion. 
` From what I have said above, it will be 
clear that Iam definitely of opinion that 
in a case like the one wehaveto consider, 
Art. 142 only should be applicable. 

Let us now proceed to consider Art, 144. As 
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Ihave said, it is the residuary article and 
is applicable only when a suit does not fall 
within any of the numerous Articles. 

Where a plaintiff was never in posses- 
sion but has acquired a title which entitles 
him tò possession and he brings his suit, 
no article coming prior to Art. 144 will be 
found applicable to his suit. As an example, 
we may take thecase in Rustam Khanv. 
Janki (11). In thiscase,a Muhammadan 
possessed of property died in 1908.There were 
several legal heirs and the plaintiff in the 
suit was found not to have been in physical 
possession of any of the properties. It was 
also found that his title as a co-owner had 
never been denied, but one of the heirs 
executed a deed of transfer and thereupon 
the plaintiff claimed his share in the pro- 
perty. It was held that Art. 144 of the 
Limitation Act applied and the suit was 
within lime. In the judgments that were de- 
livered in the case, there was no occasion to 
discuss the question whether Art. 112 applied 
or Art. 144. The Full Bench was constituted 
for an entirely different purpose. J have taken 
the case only by -way of an illustration. 
In the illustration furnished by Rustam 
Khan’s case (11) there was no previous pos- 
session cf the plaintiff and therefore there 
was no dispossession whatsoever, and 
Art. 142 could not apply. There was no 
other suitable Article applicable and there- 
fore the residuary Article had to be ap- 
plied. 

Article 142 refers to dispossession or dis- 
continuation of possession. This must 
mean that there was a previous possession 
on the part of the plaintiff. A mere de- 
nial of title of tke plaintiff on the part of 
a defendant who is a co-sharer of the plaint- 
iff, and whose possession may be regarded 
as plaintiff's possession, will not amount 
to plaintiff's dispossession and the plaintiff's 
proper remedy will be by a suit for dec- 
laration of title. Where the defendant’s 
possession could be treated in law as plaint- 
iff's possession, but the defendant subse- 
quently transfers possession to a party 
whose possession cannot be any longer 
treated in law asthe possession of the plain- 
tiff, the plaintiff will have to regard him- 
self as dispossessed and will have to bring 
his suit within 12 years of the transfer. 
WhatI have said presupposes that the 
transfer is brought to the notice of the 
plaintiff and that the transfer is under 
circumstances which donot imply in law 
a continuance of the possession of the 
plaintiff. 

In two cases in this Court the broad 
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statement of law has been laid down that 
Art.144 applies to all suits for possession 
based on title. As a matter of fact, if we 
read the other Articles which relate to 
suits for possession, we cannot say in the case 
of any one of them that they contemplate 
suits not based on title. For example, let 
us take Art. 124 which relates to a suit for 
possession of a hereditary office. The 
plaintiff must be entitled to the office before 
he can sue. Then let us take Art. 134 
which relates to a suit to recover posses- 
sion of immovable property conveyed or 
bequeathed in trust. Now, it cannot be said 
that the plaintiff can succeed without 
proving his right to recover the property. 
The proposition then that Art. 144 applies 
to all cases where the plaintiff has proved 
his title is in my opinion too wide. 

In view of the fact that the rulings on 
which reliance has been. placed in the 
two cases of this Court where this view 
has been specifically laid down, have been 
reviewed by the learned Chief Justice, I 
do not propose toexamine for myself those 
cases. I will, however, make some remarks 
on the casein Kallan v. Muhammad Nabi 
Khan (4), This wasa suit brought by the 
plaintiff on the allegation that he was the 
owner, by purchase, of acertain house ; 
that his vendor had let it out to the de- 
fendant, and that the plaintiff had issued 
a notice terminating the lease, but the 
defendant refused to vacate the house. It 
was found that the allegation of tenancy 
was false. The defendant's case was that 
the title did not lie with the plaintiff or his 
vendor. The suit, however, was allowed 
to proceed on title and succeeded on the 
ground that it was for the defendant to 
prove 12 years’ adverse possession. 

On the facts of the case stated above, 
and.as pointed out in the judgment 
of the case itself, there was no allega- 
tion of previoug possession or dis- 
possession. It was on that account that 
Art. 144, applied. With all respects, in my 
opinion, the proper method of approaching 
the case should have been this. When it 
was found that the relationship of landlord 
and tenant did not exist between the 
parties the plaintiff's suit should have been 
either dismissed or he should have been 
called upon to amend the plaint and to 
make a specific allegation as to when and 
how the defendant obtained possession of 
the property. The case then should 
have been allowed to proceed on the new 
pleadings. ; 

Tf the allegation of tenancy had been 
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proved, the defendant would have been 
bound to vacate the property on the terms 
of the lease, because he could not deny 
the title of the person from whom he had 
taken the property. But if this allegation 
was found to be incorrect, the plaintiff 
had to make some fresh allegations, and tha 
amended case could then be considered, 
for purposes of application of the rule of 
limitation. If this procedure be not adopt- 
ed, the result would be that a person who 
has been dispossessed more than 12 years 
prior to the institution of the suit, would 
escape the effect of Art. 142, would be 
saved from the trouble of proving that he 
was in possession within 12 years of the 
suit and would have the benefit of the 
burden of proof being thrown on the de- 
fendant to show when his possession be- 
came adverse. It is not desirable that 
premium should þe put on false allegations. 
Ifin the case of Kallan v. Muhammad Nabi 
Khan (4), the plaintif had been called 
upon to state when and how the defendant 
took possession, he would have been obliged 
to state the true facts and the truth might 
have brought the case within the purview 
of Art. 142. With all respects, therefore, Art. 
144, should not have been applied on the 
mere ground that the suit of the plaintiff 
was hased on title and the defendant was 
bound to prove when his possession became 
adverse to the plaintiff. 

For the reasons given above, my answer 
to the question before the Full Bench is 
that Ari. 142 applies and not Art. l44. 

King, J.—I agree that Art. 142, is appli- 
cable, The plaintiffs’ case was that they 
had a half share in the sir rights and khud- 
kasht rights in the plots insuit. According 
tothe plaintiffs the plots in suit were held by 
them and by their relative Paras Ram as co- 
owners. But Paras Ram, being the senior 
member of the family, was in actual occupa- . 
tion and cultivation of the plots. In 1919, 
he made a gift of his proprietary rights in 
the village, purporting to include the plots 
in suit, to defendants Nos. 1 and 3 and the 
latter, upon the strength of the deed of gift 
in their favour took exclusive possession of 
the plots in the year 1922, thereby dis- 
possessing the plaintifis. The defence was 
a denial of the plaintiffs’ title as co-owners 
and a denial that the plaintiffs had been 
in possession of the plots within: 12 years 
before the date of the institution of the 
suit. 

The suit was certainly for possession of 
immovable property. The plaintiffs claim- 
ed title and alleged that while they were 
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in possession as co-owners they had been 
dispossessed by the contesting defendants, 
and the date of their dispossession was in 
the year 1922. On these pleadings it seems 
clear that the language of Art. 142, is appli- 
able and that the period of limitation for 
the suit must be governed by that Article. 

There are numerous authorities also in 
support of this view and the only rulings 
which seem distinctly to point to a con- 
trary conclusion are two rulings by Benches 
of this Court. The case of Kanhaiya Lat 
v. Girwar (1), laid down that Art. 142, is 
restricted to casesin which the relief for 
possession sought by the plaintiff is based 
on what may be styled as ‘‘ possessory” 
title. The learned Judges further took the 
view that when a plaintiff sues for posses- 
sion of immovable property both cn the 
ground Of his title and on the ground that 
his possession has been disturbed by the 
defendant, then if he proves his title, the 
burden of establishing title by adverse pos- 
session for more than 12 years lies upon 
the defendant, and if he succeeds in prov- 
ing that fact, the suit must fail : otherwise, 
the plaintiff 1s entitled to a decree. 

I see no justification for restricting the 
scope of Art, 142, to cases in which the relief 
for possession is based only on “possessory * 
title and not on proprietary title. There 
seems to be nothing in the language of 
Art. 142, which would restrict it to suits 
based on possessory title only. Moreover, 
there are numerous rulings of the Privy 
Council to the contrary. I need refer only 
to two rulings, for the sake of example, 
namely Mohima Chunder Mozoomdar V. 
Mohesh Chunder Neoghi (2) and Muham- 
mad Aman Ullah Khan v. Badan Singh (3). 
These were both cases in which the plaintiff 
claimed possession on the basis of pro- 
prietary title and on the allegation that he 

_had been dispossessed by the defendants. 
In both these cases, their Lordships of the 
Privy Council held that limitation was 
governed by Art. 142. These rulings, there- 
fore, are clear authority against the view 
taken in Kanhaiya Lal's case (1). The 
latter case has been followed by a Bench 
of this Court in Kallan v. Mohamad Nabi 
Khan (4). This case has been discussed 
by my learned brother and I think it is 
unnecessary for me to cover the same 
ground again. 
these two decisions of this Court do not lay 
down the correct law. I have discussed 
most of the rulings which have been cited 
before us ina previous case, viz., Kunji v. 
Niyaz -Husain (5). It seems superfluous 
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I agree with them that , 
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for me to discuss the same rulings again 
and I need only express my adherence to 
the’ views expressed in the previous case. 
In the present suit the lower Appellate 
Court has held that the plaintiffs have prov- 
ed their title as co-owners of the plots in 
suit. For the purpose of deciding this 
appeal, the question wil] arise whether, in 
view of this finding of title in favour of .the 
plaintiffs, it is necessary for the plaintiffs 
to preve any overt act of possession within 
the period of 12 years prior to the date of 
the suit, or whether it is necessary for the 
defendants to prove ouster of the plaintiffs 
as their co-owners fora period of 12 years 
before the suit. This question, however, 
has not been referred to the Full Bench 
and I express no opinion upon it. If it is 
held that the plaintiffs, by proving title as 
co-owners, have thereby raised a presump- 
tion of their possession upto the date of 
their admitted dispossession, and that the 
burden of proof has, therefore, shifted upon 
the defendants to prove the ouster of the 
plaintifis for a period of 12 years, then no 
doubt the defendants are practically in the 
position of having to prove adverse posses- 
sion for a period of 12 years. But this does 
not mean that limitation is governed by 
Art. 144, and not by Art. 142. It must fur- 
ther be clearly understood that the decision 
of this appeal will affect only the cultivatory 
rights, or the sir and khudkasht rights of 


“the plaintiffs in the plots in suit and will 


not affect any other rights which they may 
have as co-sharers in the mahai. : 

By the Gourt.—Our answer to the 
question referred to usis that the suit would 
be governed by Art. 142, and not Art. 144 
of the Limitation Act. 


vn. Reference answered accordingly. 


PATNA HIGH COURT 
Criminal Revision Petition No. 253 of 1934 
l July 19, 1934 
. VARMA, d. 
THAKUR PRASAD CHAUDHURY— 
PETITIONER 
VETSUS 

EMPEROR—Opposite PARTY 

Electricity Act (LX of 1910), Rules under—R 62 
(3) (a)—Civil rights, if protect person against criminal 
liability. 

The civil rights of a person would notin any way 
protect him against criminal liability for his acts and 
omissions under r. (2 (3, 1a), Electricity Act. He 
has every right to move against the Electric Supply 
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Co. to have the wire removed from over his land; 
but the wire being where it is, he is not justified in 
law in effecting additions and alterations in his 
house making the aerial line running over his land 
accessible otherwiee than by the aid ofa ladder or 
other special appliance. 

Cr. R. P. from an order of the Sub- 
Divisional Officer, Muzaffarpur, February 7, 
1934. 

Mr. Satyendra Nath Banerji, 
Petitioner. 

The Government Advocate, for the Crown. 


Judgment.—This is a petition on be- 
half of Thakur Prasad Choudhary who 
has been convicted under r. 62 (3) (a) and 
107 of the Indian Electricity Rules and sen- 
tenced to pay a fine of Rs. 150, in default 
one mooth’s simple imprisonment. The 
charge against the petitioner was that he 
had extended his building in dangerous 
proximity to an electric supply line and 
had ignored the provisions ofr. 62 (3) (a). 

The position is this: Two poles stand 
outside the land of the petitioner. The 
line in between, on account of a curvature 
in the road, passes above the land of 
the petitioner. Ths petitioner wanted to 
have the line removed and he made a 


for the 


request, which he was entitled to make- 


under the rules, but for certain :easons 
the authorities in charge of the Electrical 
Department could not comply with his 
request. It appears from Ex. A in the case 
that the Electric Supply Company were 
not prepared to comply with the re- 
quest ofthe petitioner until the begin- 
ning of the cold weather of 1932. That 
being .the state of affairs, the petiticner 
continued the construction of his house the 
wall of which has been found to be at 
not more than 4 inches from the aerial 
line. The act of the petitioner is clearly 
in contravention of therule as it stands. 
Mr. Satyendra Nath Banerji argues that 
as the line -passes over the petitioner’s 
land the act of the Electric Supply Co. 
amounts to trespass, and that the peti- 
tioner in extending his house on his own 
land was not guilty of a breach of the 
provisions of r. 62 (3) (a).. The rule runs 
thus : 

“If at any time subsequent to the erection ofan 
aerial line, any person proposes to erect a new 
pbuilding or structure, whether permanent or tem- 
porary, or to make in or upon any building or 
Structure any permanent or temporary addition or 
alteration, he shall, if such building, structure, 
addition or alteration would render the aerial line 
accessible otherwise than by the aid of a ladder 
or other special appliance, give notice in writing of 
his intention to the licensee or owner, as the case 
may be, and to the Electric Inspector and shall 
furnish therewith a scale drawing showing the propos- 
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ed building, structure, addition or alteration and the 
scaffolding required during its construction, and 
shall not commence work upon the building, structure 
addition or alteration until the Electric Inspector 
has certified that neither during nor after the 
execution of the work will the aerial line be so 
accessible.” 

The civil rights of the petitioner would 
notin any way protect him against eri- 
minal liability for his acts and omissions 
under the rule just quoted. He has every 
right to move against the Electric Supply 
Co. to have the wire removed from over 
his land; but the wire being where it ig, 
he was not justified in law in effecting 
additions and alterations in his house 
making the aerial line. running over his 
land accessible otherwise than by the aid 
of a ladder or other special appliance. 
The plan of the house (Hx.15) read with 
the evidence of P. W. No. 3 shows that the 
electric wire is too close to the building 
of the petitioner and is easily accessible 
without any special appliance or the help 
of a ladder. The evidence of the defence 
witnesses dces not help the petitioner 
very much. The case against the peti- 
tioner has been made out. I would, there- 
fore, affirm his conviction under r. 62 (3) 
(a) of the Electricity Rules. 

On ihe question of sentence it appears 
that the upper storey-of the building in 
question has fallen down during the last 
earthquake andthe petitioner has suffered 
serious loss. The offence is of a technical 
nature and sentence of a heavy fine is 
uncalled for. I therefore reduce the sentence 
to a fine of Rs.5, in default five days’ 
simple imprisonment. The remainder of the 
fine, if paid, will be refunded. 

D. Fine reduced. 


ee 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 939 of 1929 
December 19, 1933 
SULAIMAN, C. J. AND KING, J. 
KUNJI AND OTAERS-—PLAINTIFFS— 
APPELLANTS 
versus 
NIYAZ HUSAIN AND oTHERs—DEPENDANTS 

: — RESPONDENTS. ` 

Limitation Act (IX of 1909), Seh. 1, Arts. 142, 144— 
Suit Jor possession on the basis of title—Allegation of 
dispossession within 12 years prior to suit—Defence 
of irrevocarle license — Limitation for suit — Civil 
Procedure Code (Act V of 198), O. XXXIX,r,1— 
Suit for possession—Afidarit in reply to application 
for temporary injunction—Whether can be treated as 
substantive evidence in case 

When a person sues for possession on the basis of 
his title and proves his title and when the defence 
consists merely of a plea of adverse possession for 
more than twelve years, then the onus is upon the 
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defendant to prove his adverse possession for the 
requisite period. But when the plaintiffs 


allege that they have been dispossessed two months 
before the suit,and the, defendants do not assert 
adverse possession but plead possession under an 
irravocable license, Art, 144, Limitation Act, cannot 
apply, but Art. 142 is applicable. Art. 142 is not 
confined to’ suits based on possessory title 
only as distinguished from suits in which the 

lainti# proves his title also. ~Innasimuttu v. 

pakarath (9), Mohammad Amanullah Khan v, 
Badan Singh (10) and Rani Hemanta Kumari Debi 
v. Maharajah Jagadindra Nath Roy Bahadur (11), 
followed. Secretary of State v. Chellikant Rama 
Rao 11 Mohammad: Ishagv  Zindi Begam (3), 
Kanhaiya Lal v.Girwar (4), Kallan v. Muhammad 
Nabi Khan:5)and Kamakhya Narayan Singh v. 
Ram Raksha Singh (6), distinguished. 

In a suit for possession the plaintiffs prayed 
for a temporary injunction under O. XXXIX, 
r. 1, Oivil Procedure Code, to restrain the 
defendants from continuing to build the mosque 
pending the decision of the suit. For the 
purposes of contesting this application the defend- 
ants had filed an affidavit and the plaintiffs 
had not filed any affidavit by way of rejoinder: 

Held, that it was doubtful whether this affidavit could 
be taken into consideration as substantive evidence 
in the case. 


S. 0. A. from a decision of the District 
Judge, Cawnpore, dated March 4, 1929. 

Messrs, Saila Nath Mukerji and M. L. 
Chaturvedi, for the Appellants. : 

Mr. Mushtaq Ahmad, for the Respon- 
denis. 


“King, J.—This was a suit for recovery of 
possession of land in the abadi of a village 
and for demolition of certain buildings con- 
structed thereon. The plaintiffs are co- 
sharers in the village. They alleged that 
the building ‘in question was situated upon 
two plots of land, one of which belonged 
to them and the other belonged to another 
group of zamindars who refused to join 
in the suit and therefore have been im- 
pleaded as pro forma defendants. ‘Their 
case was that about 7 years before the 
suit one Musammat Faqaran Jan began to 
construct a room on the land in dispute 
and when the zamindars came to know of 
this, they raised objection and the con- 
struction was stopped. Subsequently, the 
other walls, about three feet in height, 
have been lying incomplete for five or six 
years. ‘Then about two months before the 
suit, the'defendants began to build a mosque 
on the land in dispute without having 
obtained a permission from the zamindars, 
and refused to stop the construction when 
the zamindars remonstrated. 

The defence was that the mosque had 
been built about 24 years before the 
institution of the suit by one Musammat. 
Nasiban who had obtained permission from 
the zamindars of that time for building the 
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mosque. Ever since its construction the 
Moslems of that village and neighbouring 
villages used to offer their prayers at the 
mosque. They denied that any new mos- 
que had been buiit recently but alleged 
that the old mosque had become delapi- 
dated and had partly . fallen down and 
they had merely reconstructed or repaired 
it recently. They denied that the plaintiffs 
had any right to get the mosque demolish- 
ed. They further pleaded that the plain 
tiffs have not been in possession: of the land 
within 12 years ‘before the institution of 
the suit and therefore their claim was bar- 
red by time. The parties agreed that they 
would not produce any oral testimony and 
that the Court should decide on the basis 
of documentary evidence after inspection 
of the locality. The learned Munsif there- 
fore made a local inspection and recorded 
his notes. The principal issue was whether 
the plaintifs have not been in possession 
of the land, on which the mosque is built, 
for more than 12 years before the suit and 
whether the suit was barred by time. 

The trial Court came to the conclusion 
that the plaintiffs’ case was substantially 
correct and thatthe mosque, asit stands 
at present, had been newly constructed and, 
only the lower portion of it is about 10 
years old and that the -whole of the mosque 
lies within the plaintiffs’ zamindari. He 
held that it was for the defendants to have 
proved that they had been in adverse pos- 
session of the land for more than 12 years 
before the suit. There was no document- 
ary evidence that the mosque had been 
built with the permission of the zamindars, 
The Court accordingly came to the con- 
clusion that the suit was not barred by 
limitation and decreed the plaintiffs’ claim. 

The defendants appealed and the 
learned District Judge took the view .that 
the matter should- be decided upon a strict- 
ly literal interpretation of the pleadings. 
As the plaintiffs clearly alleged their dis- 
possession within two months of the filing 
of the suit, Art. 142, Limitation Act, 
was applicable and it was incumbent upon 
the plaintiffs to prove that they had been 
dispossessed within 12 years. He further 
observed that the defendants never express- 
ly raised the question of adverse posses- 
sion as they had alleged that the mosques 
had been built 24 years ago with the per- 
mission of the zamindars. He held that - 
the suit was barred by limitation and dis- 
missed the plaintiffs’ claim. f 

When the plaintiffs came to. this Court: 
in second appeal the case was originally 
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heard by a ‘learned Single Judge who 
agreed with the Tistrict Judge that 
Ait. 142, Limitation Act, was applicable, 
tutes there was no definite finding by the 
Jower Appellate Court tbat the plaintiffs 
had been dispossessed or had discontinued 
possession more than 12 vears before the 
suit, he remitted an issue to the Court below 
for a definite finding on the question 
whether or not the plaintiffs were dispos- 
sessed or had discontinued their possession 
12 years before the suit. The Court below 
bas now submitted its finding which is as 
follows : 

“T have not the least doubt in my mind that the 
case for the defendants-respondents is true and that 
the mosque being much more than 12 years old, the 
plaintiffs were dispossessed long before the 12 years 
preceding their suit.” i 

The principal contention for the appel- 
lants is that Art. 142, Limitation Act, is 
not applicable to the facts of this case and 
that the onus is upon the defendants 
to prove adverse possession for more than 
12 years and not upon the plaintiffs to 
prove possession within 12 years. As the 
contention is that the learned Single Judge 
who remitted the issue to the Court below on 
the question of possession was wrong in 
holding tbat Art. 142 was applicable, the 
case has been heard by a Bench of two 
Judges. The appellants have referred to 
a number of authorities in support of their 
contention that Art. 142 is not applicable 
and that the onus was not upon the plaint- 
iffs to prove possession within limitation 
but was upon the defendants to prove 
adverse possession. In the case of 
Secretary of State v. Chellkani ‘Rama Rao 
(1) their Lordships of the Privy Council 
observed : | 

“Nothing is better settled than that the onus of 
establishing tille to property by reason of possession 
for acertain requisite period lies upon the person 
asserting such possession.” 

This observation must be read in the 
light of the facts of that case. That suit 


was not for possession of immovable 
property. It was a claim under 
the Forest Act against the Secre- 


tary of State for India and their Lord- 


ships observed that persons preferring. 


such claims were in the same position as 
persons bringing a suit in an ‘ordinary 
Court for a declaration of right and 
‘Art. 144, Limitation Act, was applicable. 
The onus of establishing possession for 
the required period was upon the claim- 
f ; 1916 P C 21; 39 M 617; 
a a oC a soi, H ow N 1311; (1916) 2 M 
WN28H-T4AL J 1114; 20MLT 435; 4 LW 486; 
18 Rom, ÙR 1007; 25 O T. J 69 (P C). 
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ants. It must be observed that the 


claimants or .plaintiffs were in possession 


of the land and were seeking a declara- 
tion of proprietary title on the ground of 
long continued possession. In such a case 
their Lordships held that the onus was 
upon the plaintiffs to establish their 
adverse possession for the required period. 
The facts of this case are totally different. 
The persons in possession of land, namely, 
the defendants, are not seeking for any 
declaration of title, they are merely re- 
sisting the plaintiffs’ claim to eject them. 
Moreover, the defendants in the present 
case did not even set up a claim to 
adverse possession. Their case was that 
the builder of the mosque had been per- 
mitted by the zamindar to build upon the 
land. Their position, therefore, was that 
of licensees whose license was irrevocable, 
because the licensee acting upon the 
license had executed a work of a per- 
manent character and had incurred ex- 
penses in the execution: see s. 60 (b), 
Easements Act. The case of Jat Chand 
Bahadur v. Girwar (2), can also be dis- 
tinguished. : 

In that case, a zamindar sued for the - 
ejectment of the defendant on the ground 
that the latter was a licensee. The defend- 
ant denied the license and set up adverse 
possession. 

It was held that the defendant having 
eet up adverse right, the question whether 
the license was ever given or revoked 
was immaterial. The plaintiff was entitled 
to succeed simply on the strength of his 
prima facie title as zamindar, and it was 
unnecessary for him to prove that he had 
been in actual possession within 12 years. 
The important distinction is that in that 
case the defendant set up adverse pos- 
session and denied the license whereas 
in the present case the defendants never 
set up adverse possessicn but did plead 
a license. The case of Mohammad Ishaq 
v. Zindi Begum (8),was decided by a Bench 
of this Court, but that is also distinguish- 
able. It was a suit for the ejectment 
of a person who had been holding as a 
lessee, but who continued in possession 
after the expiry of his lease. On the 
plaintiff's case, Art. 142 would clearly not 
be applicable and on the. other hand, 
Art, 144 clearly wauld be applicable, be- 
cause it was alleged that the defendant's 
possession became adverse from the time 

(2) 52 Ind. Cas. 366; A IR 1919 All. 403; 41 A 669; 
17 ATI 81h. 

(3) 134 Idd, Cas, 461; Ind, Rul, (1931) AJl, 845, 
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ofthe expiry of his lease. It was held in that 
case that the burden was upon the defendant 
to prove adverse possession for more than 
12 years; but that ruling has no direct 
application to the facts of this case. In 
a recent case decided by a Bench of this 
Court, Kanhaiya Lal v. Girwar (4) it was 
held that the Article of the Limitation Act 
applicable to a suit in which the plaintiff 
sues for possession of immovable property 
on the basis of his title is Art. 144 and 
if in such a suit the plaintiff proves his 
title, he is entitled to a decree, unless 
the defendant succeeds in establishing his 
adverse possession for a period of more 
than 12 years. It was also held that 
Art. 142 has no application to cases in 
which the plaintiff claims relief on the 
basis of his title. This ruling does, no 
doubt, prima facie, support the appellants’ 
contention, but the propositions laid down 
in this ruling must be interpreted with 
reference to the facts of the case. In 
that. case. the defendant clearly set up 
a plea of adverse possession for a period of 
more than 12 years. 

I think we must take their Lordships 
to mean that when the plaintiff sues for 
possession on the basis of his title and 
proves his title and when the defence 
consists merely of a plea of adverse pos- 
session for more than 12 years, then the 
onus is upon the defendant to prove his 
adverse possession for the requisite period. 
The propositions are certainly laid down 
in very wide terms but I cannot take 
their Lordships to mean that if the de- 
fendant does not assert adverse poses- 
sion but sets up some other defence, such 
as the right of a lessee, he must never- 
theless be compelled to prove an assertion 
which he never made and which is, more- 
over, inconsistent with the assertions which 
he has made. In my opinion, this ruling 
cannot be applied to a case like the 
present, where the plaintiffs pleaded dis- 
possession two months before the suit and 
the defendants did not -assert adverse 
possession but 
license. The case of Kallin v. Moham- 
mad Nabi Khan (5), ean also be dis- 
tinguished. That was a suit forthe eject- 
ment of a tenant. The defence’ was a 
denial of the alleged tenancy and a plea of 
adverse possession. In-such'circumstances, 
it was held that Art. 144 was applicable 


- (4)119 Ind, Cas.6; A LR 1929 All. 743; 51 A 1042; 
(1999: A T: J 1106; ind. Rul. (1929) All, 966. 

< (5) 143 Ind. Gas, 497; A I R 1933 All. 775; (1933) 
A L J 105; Ind. Rul, (1933) All. 270; 55 A 209, 
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and the defendant must prove adverse 
possession for the requisite period. I 


think this ruling does not apply to the 
facts of this case. Kamakhya Narayan 
Singh v, Ram Raksha Singh (6) does not 
seem to support the appellants’ contention. 
It was a suit for possession against the 
assignee of a lessee. Apparently, the 
assignee was willing to pay rent to the 
plaintiff, provided that his name was entered 
as the holder of the mukarrari interest and 
that he was given receipts in his own name, ~ 
but the plaintiff refused to do this... The 
defence was that he had been in adverse 
possession for more than 12 years before 
the suit. Their Lordships of the Privy 
Council held that the plaintiff had failed 
to prove that the relationship of landlord 
and tenant existed between the parties 
within 12 years before the suit and the 
suit was barred by limitation. This ruling 
may be distinguished on the ground that 
the defendant pleaded adverse possession,’ 
but in any case, the decision seems to be 
rather against the appellants than in their 
favour. 

Looking to the language of Art. 142, 
Limitation Act, it seems to me applicable 
tothe facts of this case. The plaintiffs 
alleged not merely their title tothe land 
in dispute but their possession within 
limitation. They clearly alleged that they 
had been dispossessed by certain specified 
wrongful acts of the defendants only about 
two months before the institution of the 
suit. It is therefore a case where the 
plaintiff, while in possession of the property, 
has been dispossessed. The dispossession 
was caused by the building of the mosque 
which, according to the plaintiffs’ own 
case, was begun only two months before 
the suit. Their allegations have been 
found to be quite false as the mosque was 
built more than 12 years before the suit. 
A number of rulings have been relied 
upon by the learned Advocate for the 
respondents in support of his contention 
that Art. 142 is applicable and that the 
learned District Judge and the learned 
Single Judge of this Court were correct 
in applying the provisions of that Ar- 
ticle. | i 

Mohima Chunder Mozcoomdar v. Mohesh 
Chunder Neogi (1) was a suit to recover 
possession of land on the basis of title 
and the plaintiffs proved anterior title: 

(6) 109 Ind. Cas. 663; AIR 1928 PO 146,48 O LJ 


69; 9 P L T 501; 32 O W N 897; 28 L W41; 30 Bom. 
L R 1361; 7 Pat. 649; 55M L J882; 55 IA 212 


(P O). < 
(16 0473; 161A 23; 5 Sar, 321 (PO). - 
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They had been admittedly dispossessed 
some years before the suit and the land 
was occupied by the defendants who denied 
the plaintiffs’ title. In such circumstances, 
it was held by their Lordships of the Privy 
Council that the burden of proof was on 
the claimants to prove their possession at 
some time within the 12 years prescribed 
by Art, 142. It was further held that 
although the plaintiffs had certainly showed 
an anterior. title, this was not enough, 
without proof of their possession within 12 
years, to shift the burden of proof on the 
defendants to show their title to retain 
possession. It is not clear whether the 
defendants expressly claimed title by 
adverse possession. The whole dispute was 
whether the plaintiffs had been able to 
prove possession within limitation. Maha- 
rajah Koomar Baba Nitrasur Singh v. 
Baboo Nund Loll Singh (8) was a suit to 
recover possession of land alleged to 
belong to the plaintiffs. The defendants 
admittedly had been in possession for 10 
years before the suit. The defendants 
claimed that they were the rightful owners 
ofthe land and in any case the plaintiff 
had been out of possession for more than 
12 years. Their Lordships of the Privy 
Council beld that the burden was upon 
the plaintiff to prove that he had been 
dispossessed within 12 years before the 
suit and that no proof of anterior title could 
relieve him from this onus or shift the onus 
on to the defendants by compelling them 
to prove the time and manner of their pos- 
session, 

Innasimuttu v, Upakarath (9) is another 
Privy Council case. The suit was to recover 
possession on the basis of title. Def- 
endant had been admittedly in posses- 
sion for 7 years before the suit- and he 
claimed to have been in possession for a 
longer period. It was 
evidence that the plaintiff had not 
in possession within 
the suit 


Feen 
]2 years before 
and the suit was time-barred 
under Art. 142. Mohammad Amanullah 
Khan v. Badan . Singh (10) is also a 
decision by their Lordships of tbe Privy 
Council. In that case, the plaintiffs 
`elaimed possession on the basis of 
an anterior title. The defence was that 
they had been dispcssesed more than 12 
years before the’ suit. It was held that 
they had been dispossessed more than 12 


(8) 8MI.A199;1 W R51;1Suther 420; 1 Sar, 744 
PO. ` nn 
(9) 23 M 10; 26 I A 210; 7 Sar, 620 (PO), 


(10) 17 O 137; 16 I A 248; 5 Sar, 412 (P 0). - 
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years before the suib and their claim was 
barred under Art. 142. In Rani Hemanta 
Kumari Debi v. Maharajah Jagadindra 
Nath Roy Bahadur (11), it was held by 
their Lordships of the Privy Council that 
it was for the plaintiff in a suit for 
ejectment to prove possession prior to the 
alleged dispossession. Jn the question of 
evidence the initial fact of the plaintiff's 
title comes to his aid with greater or 
less force according to the circumstances 
established in evidence. This is a clear 
authority for the proposition that ina suit 
for ejectment the burden of proof is upon 
the plaintiff to prove that he had been: 
dispossessed or discontinued possession 
within 12 years before the suit. ; 

It appears that none.of the rulings re- 
lied upon by the appellants are directly in 
point and there are several weighty 
authorities against their contention. If the 
defendants set up a plea of adverse 
possession, then the onus may be on them 
to prove their plea, but when as in the 
present case, the plaintiffs allege that they 
have been dispossessed two months before | 
the suit, and the defendants do not assert. 
adverse possession but plead possession 
under an irrevocable license, if seems . 
impossible to apply Art. 144. Article 144 
can only apply when Art. 142 is not 
applicable, and when the plaintiffs clearly 
stated that they had been dispossessed by 
the building of the mosque about two 
months before the suit, I think that 
Art. 142 is applicable and I agree with 
the learned District Judge and the learned 
Single Judge of this Court on this point. 

As regards the finding of the Court below 
on the question of possession, it has been 
urged that the finding is vitiated because 
the Court has taken into consideration an 
affidavit filed on behalf of the defendants 
alleging that the mosque in question has 
been in existence for about 25 years. It 
appears that the plaintiffs had prayed 
for a temporary injunction under 
O. XXXIX, T. 1, to restrain the defendants 
from continuing to build the mosque 
pending the decision of the suit. For the 
purposes of contesting this application the 
defendants had filed the affidavit in 
question and the plaintiffs apparently had’ 
not troubled to file any affidavit by way 
of rejoinder. I doubt whether this affidavit 
could properly be taken into consider- 
ation as substantive evidence in the suit. 
The affidavit was filed merely for contesting 
the application for an injunction and was 


. (11)3 AL J 366; 16 M L.-J 272, . 
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not, we think, intended to be treated as v. Upakarath (9). These authori- 
evidence in the suit itself. This point ‘ties would also show that Art. lb 
however is not of much importance, as is not confined to suits based on posses- 
even if it is left out of account, it is sory title only as distinct from ‘suits 
quite clear that the plaintiffs have in which the plaintiff proves his title 
There seenis to be no justification 


failed to prove their dispossession within 
12 years before the suit. If the onus is 
on them, then they have certainly failed 
to discharge that onus. I would according- 
ly dismiss the appeal with costs. 
Sulaiman, C.J.—I concur. It is quite 
obvious to me. that Art. 144, which is a 
residuary article for suits for possession 
of immovable properties not otherwise 
specially provided for, cannot apply to a 
case- for which there is a special article. 
There cannot be-any manner of doubt 
that-if a suit falls within the four corners 
of the language in the first column of 
Art, 142, it is specially provided for and 


cannot possibly fall under the general- 


Art. 144. Now suits to which Art. 142 is 
applicable are suits for possession of im- 
movable property, when the plaintiff, while 
in possession of the property, has either 
(1) been dispossessed or (2) has discon- 
tinued the possession. In such a case the 
suit must be brought within 12 years of 
the date of the dispossession or the dis- 
continuance. It seems to meto be quite 
clear that where the plaintiff admits that 
while in possession he has been dispos- 
sessed or has discontinued his ‘possession, 
then the burden is upon him. to show that 
his dispossession or discontinuance look 
place within 12 years of the suit. If 
he fails to show that his suit had been 
filed within 12 years from the date 
when he was dispossessed or he discon- 
tinued his possession, then his suit 
would be time-barred. In such an event 
it would be wholly unnecessary for the 
defendant to lead evidence to estab- 
lish his adverse possession maturing 
into complete title. The legislature has 
laid a burden on a person who, while 


in possession, is dispossessed or who dis- . 


continues possession. He has obviously 
notice of the fact of his possession or dis- 
continuance .of possession and must sue 
before the expiry of 12 years. 

This view has been laid down by 
their Lordships of the Privy Coancil 
in the cass referred to by my learn- 
‘ed brother which I need- not discuss: 
see Mohima Chunder Mozoomdar v. Mohesh 
Chunder Neogi (7) Mohammad Amanulla 
Khan v. Badan Singh (10), Rani 
Hemanta Kumari’ Debi v. Jagadindra 
Nath Roy Bahadur (11) -and Innasimuttu 
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as well. : tion 
for introducing néw words into the article 
in order to limit its scope, when the words 
are general. I agreé that the appeal 
should be dismissed. Sanday i 
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Judgment.—This second appeal arises 
out of a suit brought by the plaintiffs 
(appellants) for the selting aside of certain 
alienations made by theadult members of the 
plaint mentioned thavazht and for certain 
incidental reliefs. One set of alienations 
attacked inthe plaint are covered by Ex. III 
IV-A and V. All these mortgages were 
created over the othi right which the 
thavazhi pcssessed in certain immovable 
property. The tharazhi had to get a sum of 
Rs. 500 as the mortgage-money, besides 
Rs. 100 together with interest thereon, as 
purangadam and also the value of the 
improvements effected on the property, in 
case of redemption of the mortgage by the 
original owner. Both the Courts below 
have found that the aforesaid mortgages 
are valid and binding on the thavazhi 
taywad, and in respect of those. mortgages 
the declaration sought for by the plaintiffs 
cannot be given. The last of the aliena- 
tions attacked by ihe plaintiffs is evidenced 
by Ex. VIIJ, which is a deed of assignment 
of the othi right possessed by the thavazhi 
in favour of Sih defendant for a considera- 
tion of Rs. 1,C00. The trial Court held 
that this assignment, which is virtually an 
out and out sale of the othi right, is not 
valid and binding on the thavazhi; whereas, 
the lower Appellate Court found that even 
this alienation is binding on the thavazht, 
and on the strength of that finding dismiss- 
ed the plaintiffs’ suit. i 

In this second appeal, there is no valid 
ground to interfere with the concurrent 
findings of fact arrived at by both ihe 
Courts below as regards the truth and 
validity of the mortgages under Ex. II, IV 
series and V. No useful purpose can be 
served by adverting to the reasons given 
by the Courts below in support of the con- 
current finding arrived at by them. 

The only important question for considera- 
tion is, whether the lower Appellate Court 
was correct in finding that the assignment 
of the othi right under Ex. VIII, in favour 
of the 8th defendant is valid and binding 
on the tharazhi, as an alienation of an 
interest in immovable property possessed 
by it. One circumstance which musi be 
conceded in favour of the 8th defendant 
is that this assignment deed has been 
executed by all the adult members of the 
thavazhi. There is some discussion of the 
legal effect of this circumstance on the 
binding character of the alienation in the 
judgments of the Courts kelow. So far as 
1 could see, the general trend of the deci- 
gions bearing upon this question seems to 
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be, that the fact of the execution of thi 
assignment deed by all the adult member 
of the thavazhi leads to a presumption ii 
favour of the propriety of the alienatior 
and it may safely be taken that it i 
prima. facie evidence of the transactid 
being for the benefit of the thavazhi or fc 
meeting the prime necessities thereof. Bu 
to contend that this circumstance alone i 
sufficient by itself to treat the alienatio. 
as binding on the thavazhi, ignoring an, 
evidence to the contrary, would, in m 
opinion, be going too far. The circum» 
stance above-mentioned would not creat 
an irrebuttable presumption. All that ca» 
be safely said is that the propriety of th 
alienation can prima facie be presumeo 
but it isopen tothe other side to adduce 
rebutting proof, and the decision to b 
arrived at must be on a due consideratio; 
of the entire evidence available in a parti 
cular case. One of the tests usually applie: 
in determining the binding characte 
of an alienation of this kind is, whethe 
the assignment of the othi right was fo 
a fair price or an adequate consideratior 
As I have already said, even if the owne 
of the mortgaged property seeks to redeen» 
the mortgage, in which case the thavazh 
as the mortgagee cannot prevent the redemp 
tion of the mcrigage, there is every prospec 
of the thavazhi realising Rs. 600 or 
account of the mortgage money togeihe 
with the interest on Rs. 100 due as puran 
gadam and alsoa sum of Rs. 772 and odd" 
which, according to the report of the 
Commissioner, was due to the mortgage o 
account of the improvements effected i» 
respect of the mortgaged property. Thu» 
a sum of Rs. 1,400 or so was legitimatel» 
due to the thavazhi in case of redemptio» 
of the mortgage. This is also the finding 
of the learned District Munsif in para. 2% 
of his judgment: whereas, the amount o 
consideration payable for the assignment 
of this othi right under Ex. VIII was onl} 
Rs. 1,000. Obviously, there was no neec 
for an out and oul sale of this othi righw 
by means of this assignment for a con 
sideration of Rs. 1,000 when, as a matte» 
of fact, a sum of nearly Rs. 1,400 was 
realisable in case of redemption of the 
mortgage by the original owner. Ib is 
difficult to understand why the learnec 
Subordinate Judge says that the sum œ 
Rs. 1,0CO0 would be a fair price for this 
property. Beyond an expression of thir 
opinion, he has not given any reasons ir 
support of the soundness of that opinion 
There is no proof that there was such prem 
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sure as to justify the assignment of this 
othi right for such an inadequate consi- 
deration. In this view of the matter, I 
would agree with the finding arrived at 
by the trial Court, and I am not satisfied 
that the lower Appellate Court was justified 
in upholding the assignment under Ex. VIIL 
as a transaction valid and binding on the 
thavazhi. 


It follows that the plaintiffs are entitled 
to a declaration that the assignment under 
Ex. Vlll executed in favour of the 8th defend- 
ant is not valid and binding on the plaint- 
mentioned thavazhi. If this declaration 
is given, it is practically restoring the 
decision of the trial Court. There is, 
however, one difficulty in leaving that 
declaration as it is. It has to be consider- 
ed what the rights of the 8th defendant are 
by way of adjustment of equities consequent 
on the aforesaid declaration. The evidence 
shows that a sum of Rs, 448 was paid by 
the 8th defendant in cash as part of the 
consideration for the assignment under 
Ex. VIII, and the remaining portion of the 
consideration was to be paid in discharge of 
the prior mortgage-dekhts. Those mortgage 
debts have been found to be binding on 
the thavazhi, and, therefore, if the sth 
defendant has paid any amount towards 
the discharge of those mortgages, she must 
be reimbursed to that extent by the thavazi. 
There seems to be no evidence on this 
point. But as regards the payment of 
Rs. 448.the lower Appellate Court has 
not only found this payment to be true, but 
also held that it was received to discharge 
the debts contracted for the daily expenses 
of the thavazhit and for other purposes. 
The question for consideration is whether 
the 8th defendant is not even entitled to 
be paid this sum from out of the assets of 
the thavazhi, if the necessity and binding 
character of the assignment as such have 
not been made“ out. There is no doubt 
that thissum of Rs. 448 was actually paid 
by the 8th defendant, and all the adult 
members of the thavazhi who joined in the 
execution of Ex. VIII, have received it not 
ohly on their behalf but also on behalf of 
the minor members of the family. The 
benefit of this sum must be taken to have 
gone tothe thavazhi, and it is clear that 
the 8th defendant bona fide believed the 
representations made by all the adult 
members: as to the purposes for which this 
amount was required. There is good rea- 
son to believe that when there was such 
a chorus of representation. on behalf of all 
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the adult members, the assignee acted 
bona. fide in advancing this amount. 

I would, therefore, set aside the decree 
of the lower Appellate Court : and 
restore the decree of the District Munsif 
with this modification, viz., that in conse- 
quence of the assignment under Ex. VIII, 
having been found to be not valid and 
binding on the thavazhi, the Sth defendant 
is entitled tc be reimbursed the sum of 
Rs. 448 from out of the thavazhi properties 
and also any sum whichis shown by her 
to have been paid in discharge of the prior 
mortgages mentioned in Ex. VIII. On the 
strength of this declaration, the 8th de- 
fendant can seek her relief for the realisa- 
tion of the amount due to her by a separate 
suit, if her demand for payment is: not 
complied with by the members of the 
thavazhi. 

As regards costs, in the circumstances, 


the parties will bear their own costs 
throughout. Seong 
A. Decree set aside. 


—=—= 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 5 of 1932 
April 12, 1934 ; 

_ Baspal, J. 
RAMRATANLAL AND oTHERS—DEFENDANTS 
— APPELLANTS 

versus , 

GANGOTRI PRASAD AND OTARRS— ` 
PLAINTIFFS AND DEFENDANTS —RESPONDENTS 
Hindu Law ~-Widow—Alienation—Execution,. of 
deed purporting to bedeeduof perpetual -lease ‘but 
amounting to gift—Consent of presumptive rever- 
sioners at the time—Reversioners alive at time of 
widow s death— Whether can challenge the transaction. 
Wherea Hindu widow executes a document 
which purports to be a perpetual lease of her 
zemindari property and - the document is not only 
not supported by consideration but is for - all 
practical purposes adeed of gift, then the rever- 
sioners of the widow's husband who are alive 
at the time of her death can challenge the trans- 
action, although atthe time when the lease deed 
was executed the entire body of presumptive re- 
yersioners consented to it. Bijoy Gopal Mukerji v. 
Girindra Nath Mukerji (3) and Rangaswami Goundan 
v. Nachiappa Goundan (4), relied on. [p. 22, col! 1,] 
A surrender, in order to be effective, must. be of the 

entire rights of the Hindu widow. [zbid.] : 


S. C. A. from the decision of the Additional 
Subordinate Judge of Ballia, dated August 
21, 1931. . i | ; 

Messrs. Haribans Sahai, K. Verma and 
Janaki Prasad, for the Appellants. , 

Mr. Sri Narain Sahai, for the Respond- 
ents. : : 


i 
Judgment.—This is a second appeal by 
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the defendants against whom the plaintiffs’ 
suit for-recovery of possession of the plaint 

.property_has been decreed by the Courts 
-below. The facts are that one Musammat 
Anjora Kuar was the widow of Ram 
‘Rachha Lal and was, as a Hindu widow, 
_ ‘possessed of a certain zamindari property 
-and a ‘house. ‘On the February 18, 1878, 
she executed -a document which purported 
to ‘a perpetual lease in favour of her bro- 
ther’s son by which she leased out 


the ‘zamindari property to him, Musammat. 


Anjora Kuar ‘died in October 1925, The 
plaintifis who are the reversioners of Ram 
Richha Lal brought the present suit in 
1929 for recovery of possession over the 
leased property and the house owned by 
‘Musammat Anjora Kuar. It is conceded by 
the appellants that so far as the house is 
concerned, the appellantscannot, in view 
-of ihe findings of the Courts below, lay any 
‘claim and the suit‘has been rightly dec- 
reed regarding the same. It has, however, 
‘been strongly ‘contended that the ‘plaintiffs 
are not entitled to recover possession of the 
leased property. “There is a pedigree given 
at the foot of the plaint and it is said that 
a perusal'of the pedigree will show that 
when the lease was executed in 1878 the 
entire body of presumptive reversioners, 
namely, Pyare Lal, J agdamba Sahai, 
Naubat_and Jawahar Lal consented to the 
lease. Pyare Lal who was the next rever- 
sioner actually drew up the document, 
presented it for registration and identified 
the ‘lady before the Sub-Registrar. Naubat, 
-Jawahar Lal and Jagdamba Sahai were 
attesting witnesses to the document. A 
translation ‘of the lease has been given 
‘tome and ‘from ‘that it appears 
` facts stated above are correct. There isa 
slight error -in the names of the aitesting 
witnesses inasmuch as Mohan Lal has been 
“put down for Naubat, but there can be no 
doubt that Mohan ‘Lal is a mistake for 
‘Naubat. Itisthen argued that thetrans- 
‘action, inasmuch as it was consented by 
“‘the.entire body of presumptive reversioners, 
‘cannot be challenged at the instance of 
‘the reversioners ‘who happen to be alive at 
the time ofthe Hindu widow’s death. 


The first question that arises for deter- 
‘mination is “to find out ‘exactly the nature of 
the transaction evidenced by the docu- 
“ment of 1878. The -plaintiffs ‘styled it a 
deed and ‘the Courts bélow have come to the 
“conclusion ‘that -the document is not 
Supported by any consideration. The: Court 
of ‘first instance’at issue ‘No, 8says “as fol- 
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lows:—~ . ; ROET 
“It is obvious that the lease in question is with- 
out consideration and that the lady had no necessity 
to execute it.” : 
The lower Appellate Court on issue No. 2 
says, l i 
“In this case there was no valuable consideration 
paid at the time ofthe lease and hence the question 
of legal necessity did not arise”. . 
Iam also of the opinion that the docù- 
ment is nol supported by consideration 
and is for all practical purposes a deed of 
gift. There is intrinsic evidence in the 
document itself for this conclusion The 
lady afler reciting her right in the pro- 
perty says f 
‘Chandi Prasad, my own brother's son of Bhiku Lal 
has been living with me like'a son since the death 
of my husband. I have brought him up like a 
son and educatedhim Having regard to the transi- 
tory state of life, it is necessary that Ishould exe- 
cute an absolute document in his favour .. I 
covenant that the said lessee shall remain in posses- 
sion ofall the rights aforesaid and out of Ra 30 the 
fixed amount he shall pay Rs, 23-5-0 the Government 


‘revenue every year and pay Rs, 6-I1-0 (the balance) cf 


the asseased rent to me and my heirs and representa- 
tives year after year and he shall bring to his use the 
balance of.the -profits, produce or income ..... «I or 
my heirs and ‘representatives shall have no kind of 
right orclaim or dispute as regards the property, 
except realising the fixed amount of rent aforesaid 
nor shall we havea right at any time to make any en- 
hancement or alteration in the fixed jama or cause any 
interference, If we do so, it shall be unlawful in Court”. 


The above passages in the _ document 
clearly indicate that the intention of the 
lady ‘was to execute a permanent * docu- 
ment in favour of her brother’s son because 
of her natural love and affection ‘for him 
and to bind herself and her ‘heirs from 
ever obtaining re-entry and to allow thé 
lessee to appropriate the ‘balance . of ‘the 
profits. The Government ‘revenue of the: 
property in a permanently settled District 
was Rs. 23-5-0 andthe rent that was Te- 
served exclusive of this , Government re- 
venue was only Rs. (-11-0, the obvious ‘in- 
ference is that there were appreciable pro- 
fits-in the year 1878, and. considerable 
profits at the “present moment. The de- 
fendants in their written ‘statement alleged 
that the value of the leased property should 
at least be fixed at Rs. 2,700. No premium 
was ‘paid for the transaction. The finding 
of the Courts below that the transaction is 
not supported by consideration is therefore 
‘a perfectly sound finding. 

It'was contended by the ‘appellants that 
‘as the document was executed with the 
concurrence of the entire body of pre- 


“sumptive reversioners, it cannot be avoided 


by the present plaintiffs. It is well settled 
that one reversioner does not claim through 
‘another and‘even if I-were to‘hold (hat*the 
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transaction was consented to by all ths 
reversioners then living, I cannot hold that 
the plaintiffs are estopped owing to the 
conduct of the consenting reversioners, even 
if they happened. to be the ancestors of 
the} present plaintiff. It is argued on be- 
half of the respondents that a look at the 
pedigree will show that there were quite a 
number of other persons who have not 
figured as attesting witnesses to the docu- 
ment and it cannot therefore be presumed 


that the entire body of presumptive rever-. 


sioners attestedthe document. 
of the appellants is that 
were dead. There is no evidence 
on this point and the burden ob- 
viously was on the appellants to show 
that the other persons figuring in the 
pedigree were dead and the entire body 
of living reversioners consented to the 
transaction. Further on 
Har Kishen Bhagawat v. Kashi Prasad 
Singh (1) and the case of Pandurang 
Krishnaji v. Markandaya Tukaram (2), it 
is submitted on behalt of the respondents 
that mere attestation of a deed by itself 
does not estop any person from denying 
anything except that he has witnessed 
the execution of the deed, and knowledge 
of the contents of the deed ought not to 
be inferred from the mere fact of the 
attestation and mere attestation does not 
necessarily import concurrence. The con- 
tention of the appellants, however, is that 
“the share of the lady was partitioned 
about the time when the document was 
‘ executed and the other co-sharers, when 
they figured as attesting witnesses, must 
_be-deemed to have knowledge of the con- 
: tents: of the documents and must be 
considered to have consented to the tran- 
saction, more so when the next reversioner 
Pyare Lal went so far as to scribe tha 
document and to present it before the Sub- 
Registrar. There is considerable force in 
the contention of the réspondents but even 
if I were to assume that the concurrence 
of the reversioners has been proved, I am 
of the opinion, in view of what I have 
said before, namely, ‘that the document 
was for all practical purposes a gift, the 


The reply. 
those persons 


(1) 27 Ind. Cas. 674; 13 AGL J 223; 17 M LT 115; 
190 W.N 370; 2LW 219: 210LJ25; 28ML J 
565; 17 Bom. L R 426; (1915), M W N 511: 420 878; 
421A 4 (PG) 


(2) 65 Ind, Cas. 954; 20A LJ 305; 26 C WN 201; 


3 U P L RP C) 85; 42M U J436; 15 L W 486; 30 M 
L T249;35 O LJ 409; 24 Bom. LR 557; 13 N L 
R 1, AIR1922FC 20; 49 Ò 334; 491 A 16 
(P 0) 
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defendants. are not entitled to. resist. tha- 
plaintiffs’ suit. 


If a sale or morgage or any other 
alienation supported by consideration.- is. 
effected by a Hindu widow with the -con-. 
currence of the entire body of presumptive- . 
reversioners then itcannot be challenged. . 
by the reversioner who might be living,at. 
the time of the death of the Hindu widow- 
not on the simple ground of the consent: 
but on the ground that that consent affords 
evidence of legal necessity or propriety,of. 
the transaction, and. the alienee is-relieved 
from ihe necessity of proof, the burden 
being cast upon the: reversioner to show 
that in fact there was-no legal necessity 
for the transaction. Mr. Pandey on behalf- 
of. the appellants drew my: attention to, a 
passage in ‘‘Principles of Hindu Law” 
by Sir D. F. Mulla, 6th edition, p. 189; 
where the learned author, while discussing- 
the powers. of.a Hindu widow to, execute. 
a lease; says that she has:no, power to, grant 
a permanent lease- or- a lease- for long: 
term so as to bind’ the reversioner unless 
it is justified by “legal necessity” or. it. 
is for “the benefit of the-estate’ or ‘made 
with the consent of the next’ reversioners,” 
and relying upon that passage the argu- 
ment has.been that the third head. “witt: 
the consent of the next reversioners’” is- 
distinct from the head of “legal necessity.” 
and the head of “the benefit of the estate.” 
Wih all respect for the learned author 
I am of opinion that this statement: 
of law is. a little loosely expressed, and the. 
authorities which have been cited’ in sup- 
port of this proposition inthe book do 
not support the same. The ordinary rule 
is that a Hindu widow is. entitled’ to, 
alienate the property of the last. male 
owner: for legal necessity, that term not. 
necessarily implying only a pressure- or: 
danger to the estate which has. got to, 
averted but also embracing possibly with- 
in its scope benefit to the estate, A 
Hindu widow therefore, according to my 
view, is entitled to:alienate the property: 
when there is a danger tothe estate and 
that danger has got to be.averted or when 
in the exercise of due husbandry she: finds 
it necessary to make the alienation in 
question. The consent of the next rever- 
sioners can only be evidence of the fact 
that there was such‘necessity or benefit 
to the estate and by proving such consent 
the transferee is not compelled to prove: 
legal necessity aliunde. In the case of. 
Bijoy Gopal Mukerji v. Gtrindra Nath 
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Mukerji (3) their Lordships of the Privy 
Couneil observed that , 

“ag against them (the reversioners) it is a fair 
inference from their conduct that they believed 
that the arrangement had been made in gcod 
faith, and that under such circumstances of neces- 
sity'as would give it validity according to Hindu 
Law, and it has always been a feature of Hindu 
Law as administered by this Board to attach 
great weight to the sanction by expectant rever- 
sioners of an alienation of property by a Hindu 
woman as affording evidence that the alienation 
was under circumstances which rendered it lawful 
and valid.” | l l 

. Again in the case of Rangasami Goundan 
v. Nachiappa Goundan (4) their Lordships 
of the Privy Council said as follows :— 

“The result of ‘the consideration of the decided 
cases may be summarised thus :— ; 

(1) An alienation by a widow of her deceased 
husband’s estate held by her may be validated 
if it can be shown to beasurrender of her whole 
interest in the whole estate in favour of the 
nearest reversioner or reversioners at the time of 
thé alienation. In such circumstances the question 
of necessity does not fall to be considered. But 
the surrender must be a bona fide surrender, not 
a- device to divide the estate with the reversioner. 

(2) When the alienation of the whole ar part 
of the estate is to be supported on the ground of 
necessity, then, if such necessity is not proved 
aliunde and the “alienee does not prove inquiry 
on his part and honest belief in the necessity, the 
consent of such reversioners as might fairly be 
expected to be. interested to quarrel with the 
transaction will be held to afford a presumptive 
proof which, if not rebutted by contrary proof, 


will validate the transaction as a right and proper‘ 


one. ` 

It is, therefore; impossible to argue that 
mere consent would validate the transac- 
tion irrespective of the nature of the 
transaction.. Indeed in Rangasami Goundan 
v. Nochiappa Goundan (4) their Lordships 
said at p.537* that 


. “Being a deed of gift it cannot possibly be held. 


to be evidence of alienation for value for purposes 
of necessity. It follows, therefore, that the deed 
taken-by itself cannot stand.” 


_ As stated before, the documen: of 1878, 
is not an.alienation for value because no 
premium was paid for property of the 
value of Rs, 2,700 on the defendants’ own 
showing : and the profits which were to go 
to. the lessor were out of all proportion to 
the profits that were to go to the lessee, 
and the ‘entire phraseology of the document 
goes to show that it was intended to 
benefit the transferee for whom the lady 
had great affection. 

i (3) 23 Ind. Cas. 162; 41 C493;°180 W N 673; 12 
ALJ 7ll: 19 CLJ 620; 16 Bom. L R425 16 ML 
T 68; $7 MLJI 123; 1L W 533: (1914) M WN 430 
PO. ‘ ` 

j 4) 50 Ind. Ous. 498; 42 M 523 atp. 536; 36MT. 
J 493,17 A LJ 526,29 OLJ 539;%1 Bom. LR 
640; 23 OW N 777: (1919) MW N22; 268ML T 5; 
10 L W 105; 461. A. 72; 1 U PLRPO 66:PO) 
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It was then argued that the transaction 
of 1878 might be looked at from a different 
point of view. lt might be said to be 
a surrender in favour of the next rever- 
sioner Pyare Lal and then a document of 
lease by Pyare Lal. There are two obvious 
answers to this contention. First of all 
the document is not couched in that 
manner. It is.not a surrender of the 
next reversioner and then a lease by him 
in favour of the defendants’ ancestors. 
Secondly, the lady obviously had other 
property, namely, the house, and it cannot 
be said that there was a complete efface- 
ment by the widow; the surrender in order 
to be effective must be of the entire rights 
of the ‘Hindu widow. 

.For the reasons given above I dismiss 


this appeal with costs. Leave to file 
an appeal by way of Letters Patent is 
granted. 

N. Appeal dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 317 of 1932 | 
August 8, 1934 
© Wort, J. 
ABDUL AZIZ AND ANUTHER— PLAINTIFFs— 
APPELLANTS 
versus 


LIBO LOHAR AND ANOTHBR— DEFENDANTS 


— RESPONDENTS 
Chota Nagpur Tenancy Act (VI of 1508), s. 64 (3) 
—Ejectment suit by landlord—Suit based on disputed 


title~Defendant neither a tenant nor resident— Civil, 


Court, if has jurisdiction. ae 
Where a landlord brings an action which is baséd 
on his title which is disputed and attempts to eject a 
person who is neither a tenant nor resident of the 
village, the Civil Court has jurisdiction. Chaudhary 
Gursaran Das v. Parmeshwari Charan (1), referred 
to. 
C. A.from appellate decree of the Addi- 
tional Sub-Judge, Hazuribagh dated Decem- 
ber 22, 1930. 
: Messrs. B. C. De and L. K. Chaudhury, for 
the Appellants. 

Mr. Dinesh. Chandra Varma, for the Res- 
pondents. 

Judgment.—This is an appeal from the 
decision of the Subordinate Judge of 
Hazaribagh in an action in which the 
plaintiffs set up their title to certain land 
over which it was ultimately shown: that the 
defendants had attempted to exercise 
korkar rights. The first point which emerg- 
ed from the case was that the plaintiffs 
contended onthe one hand that the land 


was in the village of which they were pro- - 


prietois or part-proprietors, and the defend- 


s 
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eats on the other hand contended that the 
ind was in another village with which the 
laintiffg had no connection; and it would 
re idle, therefore, to suggest that no 
muestion of title arose: it clearly did. 

But the other defence to the action was 
Mhat the defendants had exercised korkar 
ights which prevented the success of the 
slainliffs in an action for ejectment. 
Jow what happened appears to have been 
Mhis. The trial Court decided the question 
£ title in favour of the plaintiffs as regards 

part of the land the substance of the 
mecision being that the land had been con- 
‘erted for more than two years, and there- 
‘ore the plaintiffs in any event were not 
mtitled to succeed. As regards the remain- 
ler the finding was that the conversion 
iad ceme within two years, and an order 
‘or ejectinent with respect to that part 
was made. 

In the Appellate Court the Judge declined 
o decide the question of title ashe said 
it did not arise. He then proceeded to 
sonsider the question of the korkar rights 
nd came tothe conclusion in substance 
hat as the defendants had korkar rights 
yverthe land in respect of which the trial 
«Court had refused to give an order for 
«ejectment and as they were in the process 
of converting the remainder into korkar, 
khe Court had no jurisdiction to eject 
them presumably by reason ofs. 64 (3) of 
the Chota Nagpur Tenancy Act. Section 
139 ofthe Act sets out the jurisdiction of 
the Deputy Commissioner as regards the 
matters named therein, s. 6t of the Act 
makes provisions as regards the exercise 
by persons of korkar rights. This section 
provides in the first instance that written 
consent of the landlord is required unless 
in certain exceptions. Then sub-s. (2) raises 
a presumption of consent in certain cir- 
cumstances, Sub-section (3) which is of 
some importance inthis action also pro- 
vides that consent shall be deemed to have 
been given if no application is made by 
the landlord to the Deputy Commissioner 
to eject the person attempting to exercise 
korkar rights within a period of two 
years andas I have already stated it 
appears that on that sub-section the learned 
Judge has come to the conclusion that the 
Civil Court had no jurisdiction. 

Now there isno possible dispute that in 
those cases in which the relationship of 
landlord and tenant is admitted, the Com- 
missioner has exclusive jurisdiction. It 
cannot aleo be disputed that the Commis- 
sioner has exclusive jurisdiction in those 
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cases which come under sub-s. (3) of s. 64 
but it does remain to be decided what 
exactly are the cases to which that sub-sec- 
tion refers. There are numerðus authorities 
of this Court and to refer to one only: 
Chaudhary Gursaran Das v, Permeshwari 
Charan (1), which establishes the principal 
that when a question of title arises the 
jurisdiction of the Civil Court is not 
excluded, in other words, the Civil Court is 
competent to decide a question of title. 
Now in this case, asI have already held, 


‘itis clear that a question of title did arise 


and whether the learned Judge in the 
Court below isright or wrong as regards 
korkar rights, it is abundantly clearthat 
the question of title was of importance in 
this case forthe reason that even assum- 
ing that the defendants had established 
their rights, in the state of the allegations 
of the defendants, it was only by a decision 
of that question could the defendants 
know to whom the rent was payable. That 
in my judgment, is the position quite apart 
as I have already said, from the question 
of korkar rights. In my opinion the decision 
of the learned Judge of the trial Court was 
right as regards the korkar rights and 
that view I arrive at on the plain meaning 
of sub-s. (3) of s. 64. The sentence in 
parenthesis in sub-s, (3) says that:— 

“and no cultivator who is a tenant or resident of a 
village shall be ejected from land of that village 
which he has commenced to convert into korkar 
otherwise than upon such an application.” 

Now it has been established by the 
authorities of this Court that a person does 
acquire korkar rights although he may 
not bea tenant of the particular landlord 
in respect of the land over which he claims 
those rights. But it seems to me quite 
clear from the general purposes of the Act 
and more particularly from the sub-section 
to which I have referred that the Act 
contemplates that a person who acquires 
korker rights shall be (to use the words 
of the section) atenant or resident of the 
village. Now the section precludes the 
landlord from recovering possession except- 
ing by an application to the Deputy 
Gommissioner but that application is to be 
in respect of the person who is a tenant or 
resident of the village. It necessarily 
follows that if he were to bring an action 
based upon his title which was disputed’ 
and attempt to eject a person who is 
not a tenant or resident of the village, 
the Civil Court would have jurisdiction. 


(1) 104 Ind. Oas, 580; A I R1927 Pat, 203; 6 Pat 
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Itis difficult of course in this case on the 
facts which were alleged by the defend- 
ants to hold that they were residents or 
tenants of the village but this question 
is a matter forthe Court below to decide. 
On the considerations which I have advanc- 
edit seems to me that the case must go 
back in the Subordinate Judge for deter- 
mination of the question of title of the 
plaintiffs. If it beheld that the plaintiffs 
have titleand defendants are not residents 


or tenants of the village and that the. 


plaintiffs have come within a period of 
two years, then the order of the trial Court 
in that respect will be confirmed. 

The matter will be remanded to be heard 
and determined according to law. Costs 
of this appeal will abidethe result of the 
hearing in the Court below. 

D, Case remanded. 


CALCUTTA HIGH COURT 
Civil Rule No. 33 of 1933 
April 5, 1933 
M. C. Guoss, J. 
SUKHOMOY BISWAS AND ANOTHER-— 
DECREE-HOLDERS— PETITIONERS 
VETSUS 
ASIA KHATUN— Opposite Party. 

Civil Procedure Code (Act V of 108), s. 151, 
0. XXI, rr. 100, 103— Power of Court to act under 
s. 131—Eatent of—Alternative remedy open to 
aggriered party—Action under s. 151 is not justifi- 
able. : 
When the Civil Procedure Code provides an 


alternative remedy, the Court has no jurisdiction f 


to act under s. 151, Civil Procedure Code. 

Where a case under O. XXT, r. 100, Oivil Prc- 
cedure Code, isallowed by the party starting it, to be 
dismissed in default, the case will not be restored 
under s. 151 as the party has a direct remedy by 
way of regular suit under O. XXI, r.103. Sarat 
Krishna Bose v. Bisweswar Mitra (d)and Satyendro 
Nath Chaudhury v. Charu Chandra Majumdar (5) 
1elied on, Wabu Sahu v. Kamdev Maity (2), not 
followed, Alagasundaram Pillai v. Pichuvier (1), 
referred to, 

O. R. from an order of the Sadar Munsif, 
Sixth Court, dated December 9, 1932, 

Mr. Bhupendra Nath Ray Chaudhury, 
for the Petitioners. 

Mr. Kanai Lal Saha, 


Party. 


for the Opposite 


Judgment.—In this case the decree- 
holders, petitioners in this case, brought 
a Title Suit in 1927 and obtained a 
decree inthe Appellate Court in 1929 
and thereafter in May 1932 took deli- 
very of possession of the decretal 
land. 

Thereafter the opposite party filed an 
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application under O. XXI, r. 109, Civi 
Procedure Code, complaining that she 


who was not a judgment-debtor ha 
been dispossessed of her property. # 
Miscellaneous Case was thereupon started 
The decree-holders filed their objectior 
and were ready with evidence on July 30 
1932, But when the case was called on fo 
hearing, the opposite party did notap 
pear and the Miscellaneous Case wa 
dismissed for default. Subsequently the 
opposite party filed an application unde 
O.IX,r.9, O. XLVI, r. 1 ands. 151, 
Civil Procedure Code, for setting aside 
the aforesaid order of dismissal and for 
restoration of the Miscellaneous Case tc 
ils original number. The Court below 
by an ea parte order set aside the order 
of dismissal. But later the decree-holders 
appeared and stated that they had received 
no notice and got the order vacated. 
Then after hearing both parties the 
learned Court below set aside the order 
of dismissal and restored the Miscellaneous 
Case to its original file under s. 15], 
Civil Procedure Code; holding that s. 151, 
Oivil Procedure Code, had application to 
the case, Against that order the present 
tule has been issued. 

Before the learned Munsifit was con- 
tended on behalf of the  decree-holders 
that s. 151 had no application to this 
case. The learned Munsif stated that it 
was well settled that if the Code containg 
specific provisions which would meetthe 
necessities of the case in question, such 
provisions should be followed and the in- 
herent jurisdiction should not be invoked, 
In the event of dismissal of a case under 
O. KAI, 1, 100, the aggrieved party has 
a diect remedy by way of regular suit 
under O. XXI, r. 103. The question was 
argued whether in the circumstances the 
learned Munsif should take action under 
s. 151, Civil Procedure Code. Two cases 
have been cited before the Court below; 
one isa Full Bench decision of the 
Madras High Court: Alagasundaram 
Pillai v. Pichurier (1), and the other is a 
decision of this Court: Nabu Sahu v. 
Kamdev Maity (2). The Court below found 
that the two decisions were contradictory 
and had follwed the decision of this 
Court and held that it had jurisdiction 
to pass an order under s. 151, Civil 


Procedure Code. 
(1) 120Ind. Cas. 567; AIR 1929 Mad 757;57 M L 


' J 381; 39 L W424; 52 M 899; Ind. Rul. (1930) Mad, 


23 (F. B.). 
(21107 Ind. Cas. 729; A IR 1928 Cal. 179; 47 C L 
J 87. 
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Io appeal it is urged that thelearned 
Munsif has committed an error of law 
in deciding the case as above.. It is 
urged that the case of Nabu Sahu v. 
Kamdev Maity (2) which was decided by 
a single Hon'ble Judge of this Court in 
January 1927 was a case of a special 
character and that the trial Court was 
of opinion that it had made a mistake 
and thereupon gave relief under s. 151 
in a case under O. XXI, r. 100, and it 
was held in this Court that this order in 
the circumstances was a correct order. It 
is urged that the facts of this case arè 
different from the facts of that case and 
it would be wrong to hold the observa- 
tion of that case as applicable to the 
facts of the present case. It was ob- 
served by Lord Halsbury, Lord Chan- 
cellor, in the case of Quinn v. Leatham 
(3) that: i 

“every judgment must be read as applicable to 
the particular facts proved or assumed to be proved, 
since: the generality of the expressions which may 
be found there are not intended to be expositions 
of the whole law but governed and qualified by 


the particular facts of the case in which such 
expressions are to be found.” 


It is also pointed out that in two other 
cases, namely, Sarat Krishna Bose v. 
Bisweswar Mitra (4) and Satyendra Nath 
Chaudhury v. Charu Chandra Majumdar 
(5), the same learned Judge sitting ina 
Division Bench with another Judge held 
that it was clear law that where the Code 
provided an alternative remedy, the Court 
had no jurisdiction to act unders. 151, 
Civil Procedure Code. Having regard to 
the decisions I am of opinion that the 
learned Munsif made an error in lawio 
aching under s. 15lin this case. 

It is also urged that even assuming 
that the Court had jurisdiction to act under 
s. 151, the facts of the case do not justify 
the order which was. made by him. It 
appears that the opposite party is a 
woman whose father was lcoking after 
the case on her behalf but that.when the 
case was called on for hearing he was 
found absent in Court, Afterwards he 
appeared and said that he had gone out 
to say his prayers. As the learned Munsif, 
pertinently observed, the man might have 
taken steps to have this matter brought 
to the notice of the Court before going 
out to say his prayers.or he might have 

(3) (1901) A 0495; 70 L JP O76; 17 TL R 719; 
€53 P 708; 50 WR 139:85 LT sy, > 

(4) 103 Ind. Cas, 69; A I R 1927 Oal, 534; 54 0. 405; 
31 © W N5768. 


(5) 104 Ind, Oas. 188; A I R 1927 Oal, 657; 45 O 
L d 587, ' 
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asked a pleader or some other person 
to respond to the call of the Court. The 
fact that he did not do 60 leads to the 
conclusion that his excuse was not reason- 
able. It is also pointed, out that the 
Court examined the said man in the 
absence of the decree-holders and used. 
that deposition against the decree-holders, 
the decree-holders having no opportunity 
to cross-examine him. I am of opinion that 
on the facts the order of restoration was 
not a correct order. The Rule is made 
absolute with costs hearing fee being 
assessed at one gold mohur. . 
N. Rule made absolute. 
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ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1036 of 1931 

connected with Second Civil Appeals 
Nos. 1122 and 1123 of 1931 
July 21,1934 . 
NIAMAT-ULLSH, J. f 
AMJAD ALI—DErENDANT— APPELLANT 
VETSUS 
GHAFOOR MOHAMMAD KHAN— 
—PLAINTIFF—RESPONDENT 

Agra Tenancy Act (III of 1926), s. 41—Suit for 
ejectment—Land in dispute lying in qasbaor town 
—Absence of evidence of origin of possession or 
payment to landlord—Presumption of occupiers 
being licensees, if arises—Adverse  possession— 
Person in possession obtaining no mutation— 
Entry in khasra—Effect of—Entry, when proof of 
tenancy. i ; 

Although in an agricultural village occupiers of 
houses are presumed to be ratyats or licensees, 
unless the contrary is proved, the position ig 
materially different where the landin dispute 
lies in an urban area which cannot be characterised 
as an agricultural village. Where the lands in 
‘dispute lie in a ‘gasba’ or town and there is no 
evidence ofthe origin of the possession of the de- 
fendant’s predecessor-in-title and the plaintiffs have 
not alleged, nor is there any evidence to prove 
that the original owner of the factories and houses, 
was lət in possession asa licenseeor otherwise 
had permissive possession on behalf of the 
landlord, personsfin possession of the house sites 
cannot be presumed to be licensees .in the absence 
of evidence showing the origin of their possession 
or peyment by them tothe landlord Incha Ram v, 
Bande Ali Khan (1),.applied. 

A person who is in adverse possession of 
specific plotsof land in a mahal and has obtained 
no mutation of names hasto be entered in the 
khasra as a tenant or occupier, Thereis no other 
column for persons in adverse possession against 
the recorded proprietor. In the absence of other 
evidence, the entry in the khasra would 
be taken to be prima facie evidence of the fact 
that such occnpier is a tenant, as he is- recorded: 
but where the evidence shows all the circumstances 
in which he entered into possession, - the entry 
cannot be accepted as proof of tenancy in the-teeth 
of admitted facts and circumstances showing the 
contrary, 
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"SS. CO. A. from the decision of the Addi- 
tional District Judge 'of Aligarh, dated 
April 13, 1931. 

Mr. Panna Lal, for the Appellant. . 

Mr. M. A. Aziz, for the Respondent, 

‘Judgment.—These two appeals arise 
out of two suits brought by the two 
plaintiff-respondents under s. 44, Agra 
Tenancy Act (III of 1926) for ejectment 
of the defendant-appellant on the allegation 
that the latter is in possession of the 
lands in dispute without the consent of 
the plaintiff in each case. The land in 
possession of the defendant lies partly in 
the mahal of one of the plaintiffs and 
partly in that of the other. Hence each 
of the plaintiffs brought a separate suit 
for ejectment, as already stated, 

The defendant denied the plaintiffs’ 
tights to maintain suits for ejectment 
under the’ Tenancy Act and claimed to be 
himself the owner of the lands in dispute. 
A-question of proprietary right having 
thus arisen, an issue was remitted by the 
Revenue Court to the Civil Court (in this 
case, the Munsif of Btah) under s. 27], 
Tenancy Act. The Civil Court upheld 
the defendants’ claim to ownership of the 
-lands in dispute, holding that he had 
been in adverse proprietary possession 
thereof for a considerable length of time 
exceeding 12 years. On receipt of this 
finding the Revenue Court dismissed the 
plaintiffs’ suit. The ‘latter preferred two 
appeals to the Court of the District Judge, 
who reversed the decrees passed by the 
trial Court but did not decree the plaintiffs’ 
suits for ejectment and merely granted 
the relief of declaration to the effect 
that the plaintiffs are the owners of the 
lands in dispute and,as such, entitled to 
have rent assessed. thereon. 

One of the contentions put forward by 
the learned Advocate for the defendant- 
appellant is that the learned District 
Judge should not have granted the relief 
of declaration in the exercise of his powers 
as a Court of appeal from the decrees passed 
by the Revenue Court. It is argued that 
a Court of Appeal cannot have greater 
powers than those of the trial Court, and 
that if the plaintiffs are not found entitled 
to eject the defendant, their suits under 
s. 44, Tenancy Act, which merely gives 
a summary remedy to the landlord against 
one who is presumably a tenant, should 
be dismissed. In the view of the cases 
l.am inclined to take, I do not think it 
desirable to adjudicate on the questions 
raised in the above contention, At best, 


1521 0 


the argument is technical. If the plaintiffs 
are the owners of the Jands in dispute 
and the defendant is holding the same 
without their consent, proper relief can 
be granted tothem even assuming that 
the learned District Judge granted a 
relief which he had no jurisdiction to 
grant. 


On the main question arising in the case 
the defendant is not entitled to succeed 
in these appeals. The history of the 
lands in dispute is mentioned in detail 
im the findings of the Munsif on the 
issues remitted to him by the Revenue 
Court. It is also stated in the judgment, 
of the lower Appellate Court. It is no 
longer in dispute that the lands in dispute 
formed part of an area which was the 
site of saltpetre and indigo factories and 
houses belonging to one Ram Prasad 
before June 22, 1868, when his rights 
passed to one Indar Man at an auction 
sale Indar Man's son Bhagwan Das sold 
them to one Sadiq Husain and Karimuddin 
in 1881. Sometime after the sale in 
favour of Sadiq Husain and Karimuddin 
the factories and the houses were demolish- 
ed or felldown. Sadiq Husain transferred 
his share to his wife Afridunnisa, who 
also acquired the interest of Karimuddin. 
She thus acquired the rights of Ram 
Prasad in the sites of the factories and 
houses. She and her husband Sadiq 
Husain applied, on September 2, 1902, to 
the Settlement Deputy Collector that their 
names be recorded in the khewat as 
owners of the land which was then 
cultivated. Tothis application they made 
all the co-sharers of the mahal parties. 
The two plaintiff-respondents, Ghafoor 
Mohammad Khan and Mohammad Ali 
Khan, were among them. The Settlement 
Deputy Collector dismissed the application 
on the ground that the applicants had 
offered no proof of the purchase alleged 
by them. Musammat Afridunnisa then 
instituted a suit for a declaration of her 
right to the lands in dispute, but sub- 
sequently withdrew it. She, however, 
continued in actual possession, as before, 
and made a gift of the same to Amjad 
Ali, defendant-appellant, on February 
2%, 1922, The suits, which have given 
rise {o these appeals, were brought 
on July 5, 1929, for the reliefs already 
mentioned. 


The learned Additional District Judge 


has held that the plaintiffs are the 
owners of the lands in dispute., He relied 
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n Kishan Kunwar v. Fateh Chand (1), 
nd Fateh Chand v. Kishen Kunwar (2), 
«hich is a decision of their Lordships of 
he Privy Council on appeal from the 
mirst mentioned case in which it had 
yeen held by this Court, on a suit 
xought by the purchaser of certain plots, 
whieh were once sites of houses, for a 
leclaration of his right, that, in view of 
he entry in the wajib-ul-arz of the vi lage 
ne could not be considered to be the 
absolute owner of the plots purchased 
My him. The wajib-ul-arz declared that 
“he occupiers of houses were entitled to 
mransfer them; but it clearly recognized 
the outstanding right of the zamindar to 
‘the sites. Is was Inferred that the pur- 
chaser had no higher rights than those 
of the original owners of the houses. An 
important point to be taken note of in 
applying these rulings is that they related 
to a case in which house sites in an 
agricultural village were in question. The 
learned Additional District Judge has 
overlooked the fact that the lands now 
in dispute are situated in Qasba Aliganj, 
which is a notified area administered by 
a committee, of which one of the plaint- 


iffs is the chairman, It may be con- 
ceded that in an agricultural village 
occupiers of houses, are presumed 


to be raiyats or licensees unless the con- 
trary. is proved. The position is material- 
ly different where the land in dispute lies 
in an urban area which cannot be charac- 
terised as an agricultural village. As 
pointed out in Incha Ram v. Bande Ali 
Khan (3), any village, which is not purely an 
agricultural village but in which on the 
contrary, some two-thirds of the inhabitants 
are non-agriculturists persons in possession 
of house sites, as in keepers and sellers of 
tobacco, cannot be presumed to be licensees 
inthe absence of evidence showing the 
origin of their possession or payment by 
them to tke landlord. It seems to me that 
this case and not that relied on by the 
learned Additional District Judge, is 
applicable to the circumstances of the 
present case in view of the fact that the 
lands in dispute, which were once the 
sites of factories and houses, lie in a 
Qasba or town and there is no evidence of 
the origin of the possession of the defen- 
dant’s predecessor-in-title. The plaintiffs 
(1) 29 A 203; A WN 1903, 307;4 A L J 38. 


(2) 16 Ind. Cas. 67; 10 AL J 335; 16 C W N 1033; 


23M LJ 330; 12 M L T 413.11912) M W N 1065: 
10 ALJ 335; 14 Bom, L R 1090; 34 A 579; 17 0 L 
J i; 391 A 247 (P.O) 

(3 11, Ind, Oas. 52; 33 A 757; 8 A L J877. 


AMJAD ALI V. GHAFOOR MOHAMMAD KHAN 27 


have not ‘alleged, nor is there any evidence 
to prove that Ram Prasad, the original 
owner of the factories and houses, was let 
in possession asa licensee or otherwise had 
permissive possession on behalf of the land- 
lord. The subsequent events are more 
consistent with the hypothesis that he and 
his successors in-interest were in adverse 
possession. Ram Prasad’s rights were 
openly sold at an auction to Indar Man 
whose son sold the property, claiming to 
be the unqualified owner thereof, to Sadiq- 
Husain and Karimuddin. The latter trans- 
ferred the same to Afridunnisa, who in her 
turn transferred it to the present defendant- 
appellant. There was no suggestion by 
any intermediate transferror that he was not 
the owner of the property. The application 
of Afridunnisa made to the Settlement 
Deputy Collector in 1902, definitely asserted 
that the sites belonged to her in full owner- 
ship. Both the plaintiff-respondents were 
parties to that application along with the 
rest of the proprietary body. The assertion 
of proprietary right by Afridunnisa was, 
therefore, to their positive knowledge. - 
The fact that her application was dismissed 
cannot, in any way, detract from her asser- 
tion of proprietary right. Subsequently she 
reiterated her right io the civil suit which 
ehe instituted. The factthat the suit was 
subsequently withdrawn is of no conseque- 
nce. If she had not been in possession 
and had to bringa suit founded on the 
same cause of action, the withdrawal of 
the suit might have operated as a bar; 
but the fact of withdrawal cannot neutralize 
her assertion of propreitary title on that 
occasion. It is not disputed that Afridun- 
nisa and, after her, the defendant-appellant 
have been in continuous possession of the 
Jands in dispute. The plaintiffs have treated 
the defendant as a trespasser, though ac- 
cording tothem he has been in possession 
without their consent from the date of 
partition at which part of the sites of 
the factories and houses was allotted to each 
co-sharer. , As already stated they have not 
alleged that Ram Prasad cr any of his 
successors attorned to the -plaintiffs or their 
predecessors. In all these circumstunces, 
I am of opinion that the possession of the 
defendant and his predecessors has been 
adverse at least since September 2, 1902, 
when Afridunonisa applied to the Settlement 
Deputy Collector for entry of her name 
as proprietress. 

The learned Additional District Judge 
laid stress on the fact that Sadiq Husain, 
the predecessor-in-jnterest of the defendant 
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wasrecorded as a tenant of 11 years’ stand- 
ing in the khasra of 1308 Fasli, and again 
as atenant of 33 years’ standing in the 
khasra of 1333 Fasli. The learned Judge 
infers from these entries that the defend- 
ant is atenant. In my opinion this infer- 
ence is wholly unjustified in view of the 
plaintiffs’ admission that the defendant, 
or his predecessor, never paid any rent 
and of the previous history of the case 
showing that the original occupier, Ram 
Prasad, was in possession of the lands 
in dispute as occupier 
houses. A person who is in adverse pos- 
session of specific plots of land-in a mahal 
and has obtained no mutation of names 
has to be entered in the khasra as a 
tenant or occupier. There is no other 


“ column for persons in adverse possession 


against the recorded proprietor. In tne 
absence of other evidence, the entry in 
the khasra would have been taken to be 
prima facie evidence of the fact that 
such occupier is a tenant, as he is recorded; 
but where the evidence shows all the 
circumstances in which he entered into 
possession, the entry cannot be accepted 
as proof of tenancy in the teeth of 
admitted facts and circumstances showing 
the contrary. 

The learned Advocate for the plaintiff- 
respondent complains that the lower 
Courts did not record finding on the 
question whether Aliganj is an agricultural 
village. In the findings of the’ Munsif 
1 find that there is a reference to the 
evidence which establishes that Aliganj 
is a notified area administered by a 
committee of which one of the plaint- 
iffs is the chairman. The question 
is not one which could be the subject of 
a separate issue though itis natural for 
the determination of the defendant's right 
. by adverse possession. It is.true the 
Additional District Judge did not consider 
this aspect of the case, but I do not 
think it necessary, in all the circumstan- 
ces of the case, to remit an issue. The 
plaintiffs themselves admit that Aliganj 
is a ‘qasba’. It isin evidence that it is 
administered by a notified area, of which 
one of the plaintiffs is the chairman. 
Apart from this, a clear assertion of 
proprietary rights in 1902 by Afridunnisa, 
followed by more than 12 years’ exclusive 
possession, has perfected her right of 
ownership by adverse possession, even 
though Aliganj may not be considered to 
be an urban area or a ‘Qasba.’ 

For the reasons stated above, I allow 


of factories and . 
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these appeals, set aside the decrees. 
appealed from and restore those of the 
trial Court. The defendant shall have his 
costs throughout. 

N. Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision No. 76 of 1934 
April 27, 1934 
GRILLE, J. O. 
EMPEROR—PROSECUTOR 


versus 
HAKIMKHAN AND OTHERS— NON- 
APPLICANTS 

Criminal Procedure Code (Act V of 1899), s. 145— 
No overt act beyond taking possession under orders of 
Court—Continued possession of another party, if 
broken—Decree-holder'’s possession lawful against one 
but unlawful against another—Possession, whether can 
be maintained under s. 145, 

Possession given by the Court, even though there 
be no overt act beyond the actual taking of possession 
under the orders of the Court, breaks a previous, 
continued possession of another party Ambar 
Ali v. Piran Ali (lì and Agni Kumar Das v, 
Mantazaddin (2), referred to. 

For the purposes of s. 145, Criminal Proce- 
dure Code, a decree-holder has no advantage. 
over anyone else except that he can date his posses- 
sion fromthe date when the Court delivered posses- 
sion to him, but he must maintain that possession 
as any other person would have to maintain it. His 
possession might be lawfulas against one person and 
unlawful as against another; but the possession is 
his. Such possession can be maintained under 
8. 

Cr. R. from an order of the Sub-Divisional 
Magistrate, Multai, dated September 4, 
1933. ‘ 

Messrs. A. Razak and B. T. Amlekar, for 
the Non-Applicants. 

Order—Hakimkhan, the malguzar of 
Mouza Amla, pursuant on a deciee for ar- 
rears of rent against the recorded occu- 
pancy tenant Bhagchand had obtained 
an ejectment order and accompanied by 
a peon of the Court was placed in posses- 
sion of the fields, which are now the sub- 
ject of dispute, on March -19, 1933. On 
May 13, when he went to plough the 
fields he was resisted by party No. 2 who 
are the nephews of Bhagchand and claim- 
ed to be in possession of the fields. The 
preliminary order of the Magistrate was 
passed within two months of May 13, 1933, 
and in the final order the Magistrate held 
that Hakimkhan was lawfully in posses- 
sion at the time when party No. 2 inter- 
fered with his possession on’ May 13, and 
directed his possession to be- maintained. 
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In referring this ¢asé the learned Sessions 
Judge suggests that there was no evi- 
dence that Hakimkhan was actually in pos- 
session and that party No. 2 had been 
continuously in possession for 8 or 9years 
and that the symbolical possession which 
was delivered to party No. 1 did not disturb 
the actual possession of party No. 2. It 
is suggested that the order of the Magistrate 
should - be reversed and the possession of 
party ‘No. 2 maintained. 

In the first peace, it is necessary to point 
out thatthe learned Sessions Judge has 
misconceived the applicability of the term 
“symbolical possession.” That term only has 
application to that formal possession which 
is delivered when delivery of actual pos- 
session is impossible, such as occasions 
where the decree passed by the Oivil 
Court is for joint possession of immovable 
property or where a decree is for the de- 
livery of any immovable property in the 
occupancy of a tentant or other person 
-entitled to occupy the same and not bound 
by the decree torelinquish such occupancy. 
A provision is made in O. XXI, r. 38, 
‘sub-r. (2) and r. 36 for the manner in 
which possession is to be given in such 
circumstances, no actual] possession is given. 
In the case before me there was an actual 
-delivery of possession. An official of the 
Court ‘accompanied the decree-holder to the 
spot and an entry was made on the fields. 
There is also evidence to the effect that 
ploughs-were taken to the fields for the pur- 
pose of emphasising possession by the act 
of ploughing. 

It is an error to refer to such possession 
‘as symbolical, merely because the fields 
were lying fallow and no regular agri- 
cultural operations could be undertaken to 


emphasise actual possession. If the learned’ 


Sessions Judge’s reasoning were correct, the 
only way to “obtain possession of agricul- 
‘tural land aftercrops have been cut would 
‘be to-begin regular ploughing or harrow- 


“ing operations at the earliest possible 
` opportunity. This would lead to the 
‘absurd result that a decree-holder in 


‘ordér-to maintain ‘his possession if ‘he 
‘suspected that there was a possibility of 
an ‘attempt to deprive him of it would 
-have to ploughand harrow his fields 
throughout the hot weather. There can 
‘be no doubt ‘that pcssession given -by the 
‘officer of -the Cotirt in pursuance of the 
-decree-amounted to actual possession -and 
‘thatithis -possession was obstructed by the 
-action 6f ‘party “No. ‘2 on'May 13, when the 
“normal -pre-sowiiig agricultural operations 
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of party No.1 were going on. I mayadd 
that possession cf party No. L;:could have 
been infringed by party No. 2 on any 
earlier date by some act of possession in 
more or less spectacular form, and then 
party No. 1 might again have lost posses- 
sion. There is no evidence ‘that party 
No, 2 did so and the possession of party 


No. 1 remained undisturbed until the 
middle of May. 
It is contended on behalf of party 


No. 2 in support of the reference that such 
possession as was given by the Court was 
of no avail against the continued posses- 
sion of party No. 2 and two rulings of 
the Calcutta High Court, Ambar Ali v, 
Piran Ali (1) and Agni Kumar Das v. Man- 
tazaddin (2) have been pressed in support 
of this contention. Those cases do not 
help the applicant's party No. 2. In Ambar 
Ali v. Piran Ali (1) the proposition which 
was negatived, allhough propounded’ by 
Graham, J., was that when possession has 
been determined by a Civil Court no‘dis- 
pute regarding possession really remains 
and it was held that possession given by 
a Civil Court cannot, for the purposes of 
s. 145, Criminal Procedure Code, be con- 
sidered to prevail over subsequent actual 
possession however acquired by another 
party before the statutory pericd of two 
months before a preliminary order under 
s. 145 is made. The same question was 
put in a somewhat different form to the 
‘Full Bench of the Calcutta High Court in 
Agni Kumar Das v. Mantazaddin (2) as 
follows: 

(1) Do the words ‘actual possession’ in sub- 
s. (1), s. 145, Criminal Procedure Code, mean actual 
personal physical possession, even though wrongful 
e.g., that of a recent trespasser in actual: physical 
possession at the time of the proceedings under 
s. 144? (2) Does the word ‘dispute’ in the same 
sub-section mean actual disagreement existing 
uetween the parties at the time of the proceedings 
bnder s. 145, even though the question as to the 


right to possession has already b i 
a Civil Court?” a naen By 


and they were both'answered in the affir- 
mative, but nowhere did’ these decisions 
lay down-that possession given by the 
Court, even though there be no overt act 
beyond the actual taking of possession 
under the orders ‘of the Court, is inéffec- 
tive to break a previous continued posses- 
sion on the part of another party. The 
exact opposite is laid down by Rankin, J. C., 

(1,169 Ind. Cas, 231; AI R1928 Cal 344; £9 Or, L 
rae eae 826; 32 O W N 275347 OLJ 233; 10 Al 
T. K 

(2) 113 Ind. Oas. 181; A I R 1928 Oal. 610; 30 Cr, 
ee 56 O 290, 48 O L J.193;32 O WN117 
(T B. f 
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in that case where he states: 

“Now, for the present purposes, the duty of the 
Magistrate is to maintain possession not to ‘main- 
tain the decree’... ..... It is the Civil Court's 
duty to give possession on the ground of right: it 
is the Magistrate's duty to maintain possession 
against force or show of force. To say that when 
a Magistrate, twelve months after a Qivil Court 
peon has delivered possession, finds that the judg- 
ment debtor is back in possession of the land he 
is interrupting or interfering with the execution 
proceedings of the Civil Court, if he acts under 
s. 145, is a violent abuse of language. (This is 
an auswer tothe dissenting opinion of Graham, J., 
Ambar Ali v. Prian Ali (1), On the other hand, it 
is true that, if on a given date the plaintiff, has 
been put into possession by the Oivil Court how- 
ever inefficiently or irrgularly, then on that date 
the plainiff got possession as against the defendant, 
The defendant's actual possession has been 
broken asa matter of fact, even if only for the 
moment. This is as true of symbolical possession 
improperly so called (thatis the type of posses- 
sion ‘in the case now before me) as of any other 
possession, though what happened at the time of 
delivery may well be important on the question 
whether the plaintiff continued in possession very 
long or was ousted in the following week.” 

For the purposes of s. 145, Criminal 
Procedure Code, a decree-holder has no 
advantage over anyone else except that 
he can date his possession from the date 
when the Court delivered possession to him, 
but he must maintain that possession as any 
other person would have to maintain it. His 
possession might be lawful as against one 
person and uniawful as against another; 
but the possession is his. In the case I am 
now considering, party No. l's possession 
may be lawful as against Bhagchand, the 
ejected tenant, and it may be unlawful 
as against party No. 2. This is a point 
to be determined in subsequent civil pro- 
ceedings, but party No. 1 was placed 
in possession and that possession was 
disturbed by party No. 2 within two months 
of the Magistrate’s preliminary order. Had 
the Magistrate's preliminary order been 
made m.rethan two months after May 13, 
then party No.2 would have been entitl- 
ed to retain possession. As the order was 
passed on'June, 17, the Magistrate cor- 
rectly maintained the possession of party 
No.1. There is thus no ground whatever 
for interference within the orders passed 
and the reference is rejected. 

D. Reference rejected. 
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ALLAHABAD HIGH COURT | 
Civil Revision Application No. of 1934 
March 12, 1934 
BENNET, J. 
LALMANI— APPLICANT 
versus 
BEJAI RAM CHAUDHARI AND ANOTHER — 
OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s.151—Pre- 
sence of witness during examination of prior witness 
—Inherent power of Court to order that such witness 
should not be heard—Evitence Act ‘I of 1872), s. 135. 

The presence of a witness during the examination 
of the previous witness may well be termed as 
abuse of the process of the Court and, therefore, 
under s. 151, Oivil Procedure Oode, the Court has 
inherent power to prevent that abuse. The Court is, 
therefore, authorised to make an order that that 
witness should not be heard. 

©. R. A. against appellate order of 
the District Judge, Kumaun, dated Au- 
gust 25, 1933. : 

Mr. B. S. Darbari, for the Applicant. 

Order.—This is an application, in civil 
revision against an appellate order of the 
District Judge of Kumaun upholding an 
order of the Court of first instance, an 
Honorary Assistant Collector, refusing to 
accept an application for setting aside an ea 
parte decree. The question was whether 
service had been effected by tender to the 
defendant personally and refusal of the 
defendant to accept the notice. The process- 
server and a witness gave evidence to this 
effect and the lower Appellate Court believed 
that evidence. Learned Counsel argued 
that a certain witness for a story of the defend- 
ant that he wasabsent from his house at the 
time had not been accepted by the trial 
Court. The name of this witness was 
Lachhi Ram. The trial Court took the 
evidence of a. witness Ratangiri who stated 
that he was present onthe Phagun 15 or 
16 last at the house of the defendant 
Lalmani and the chaprasi came for service 
during the absence of the defendant and 
his wife said that he was absent for the 
purpose of purchasing ghee. Below the 
evidence of this witness the Court has 
noted “Witness Lachhi was hearing the 
statement of witness No. 1 throughout, so 
he was rejected.” The argument of learned 
Counsel is that the Court was not authorised 
to make such an order but that the Court 
was bound to record the evidence of the 
witness Lachhi. It is not stated that the 
defence did ask the Court to record the evi- 
dence of Lachhi and in the affidavits by 
the defendant and by his Counsel in the 
Appellate Court which have been filed it 
is not stated that any such request was 
made to the Oourt. The affidavit by Lal 
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mani however does state that the witness 
was not allowed to appear. No written 
application for taking the evidence of the 
witness Lachhi was made to the Court. 
However even if it is assumed that such 
an application was made orally and that 
the Court refused to take the evidence 
of this witness, I do not consider that the 
law as expounded for the applicant in re- 
vision is correct. Learned Counsel for the 
applicant could not point to any authority 
for his proposition nor indeed did he indicate 
under what law the procedure in question 
is regulated. I have, however, found that 
s. 135, Evidence Act, states as follows: 

“The order in which witnesses are produced and 
examined shall be regulated by the Jaw and practice 
for the time being relating to civil and criminal 


procedure respectively, and in the absence of any 
such law by the discretion of the Oourt.” 


The universal practice in the Courts in 
India is that witnesses should be called 
in one by one and that no witness who is 
to give evidence should be present when the 
deposition of a previous witness is being 
taken. Léarned Counsel argued that in the 
present case the presence of the witness 
was accidental and that his evidence was 
on a different point. It is not correct to 
say that the evidence would have been 
on a different point. In the affidavit of 
the defendant. Lalmani it is stated that 
he desired this witness Lachhi “to depose 
about my being at Kapkote on the date 
when the summons is said to have been 
‘offered to me.” This shows that the question 
of the date was important. Apparently, 
the de’endant Lalmani alleged that he was 
making a tour of villages in the hills for 
the purpose of purchasing ghee and it was 
desired to show that on this particular 
date he was at this particular village Kap- 
kote where the witness lives. The first 
line of the deposition of the previous witness 
Ratangiri is; “Stated that on Phagun 15 
or 16 of last, etc.” That is, this witness 
has referred tothe date. It was, therefore, 
a matter which would have been of im- 
portance for the witness Lachhi to know 
what was the date which had been stated 
by the previous witness. For this reason 
it was highly objectionable that Lachhi 
should be present in Court when Ratangiri 
was making his deposition. Now, s. 135, 
Evidence Act, does not state what the Court 
is to doin case its directions for the order 
in which witnesses should appear are 
broken. I consider however that there is 
power for this purpose in s. 151, Civil Pro- 
cedure Code which states : 

“Nothing in this Code shall be deemed to limit 
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or otherwise affect the inherent power of the Court 
to make such orders as may be necessary for the 
ends of justice or to prevent abuse of the process of 
the Court" 


The presence of Lachhi during the exa- 
mination of the previous witness may well 
be termed an abuse of the process of 
the Court and, therefore, unders. 151, the 
Court has inherent power to prevent that 
abuse. The order that lLachhi should 
not be heard asa witness for the defence 
is, therefore, an order which the Court is 
authorised to make under the provisions 
of s. 151, Civil Procedure Code. Learned 
Counse] relied on certain English rulings 
for the proposition that under the circum- 
stances of this case the Judge was bound 
to hear the witness. One ruling was re- 
ported in Cobbett v. Hudson (1). On 
p. 3 the question was whether a party con- 
ducting his own case at a trial has a 
tight to address a jury as an advocate 
and also to be examined as his own witness. 
That was quite a different question. 
Reference was made on p. 3 to the case 
of a witness being ordered to leave the 
Court who disobeyed the order, and it was 
held that the established practice in Eng- 
land was that the witnesses could be fined 
but that he should be permitted to give 
his evidence. Reference was further made 
to Chandler v. Horne (2), where it was 
held that a witness should give his evi- 
dence although he had disobeyed an order 
to leave the Court while the case had been 
heard. Erskine, J., said: 

“Tt used to be formerly supposed that it was in 
the discretion of the Judge whether the witness 
should be examined. It is now settled and acted 
upon by all the Judges that the Judge has no 


right to exclude the witness; he may commit him 
for the contempt, but he must be examined,” 


Whatever the procedure may be in 
England, or was in the middle of the 
last century, it does not follow that the 
procedure in India is the same because 
in India there isa power given by s. 15], 
Civil Procedure Code to the Oourte to 
prevent abuse of the processes of the 
Courts. I do not think, therefore that the 
English rulings have any bearing on the 
point of interpretation of Civil Procedure 
in India. Reference was also made to 
Shaik Ebrahim v. Shaik Suleman (3). On 
p. 149 it was held that the Subordinate 
Judge was wrong in refusing to take the 
evidence of two witnesses while the hearing 
of the defence was still proceeding. But 


(11) (1852) 93 RR 1;1 El. & Bl. 11; 22 LJ Q B 11; 
17 Jur. 481;1 W R 54. i 

(2) (1842) 62 R R 819; 2M & Rob, 423, 

(3) 9 B 146. . 
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it appears that those witnesses were not re- 
jected on the ground that they had been 
present during the evidence of other witnes- 
ses, but they were rejected on the ground 
that they had nothing of importance to 
say. Reference was also made to Looloo 
Singh v. Rajender Laha (14), in which it 
was held in ‘a ruling of 1867 in the 
Calcutta High Court that : 

“every: party to a suit is entitled to have. all the 
witnesses, whom he desires -to call, heard by the 
Oourt, whatever opinion the Court may form by 
anticipation as to the probable value of the evidence 
when it shall be given. 

That case however was not one in which 
a witness was rejected on the ground that 
he had been “present during the testimony 
of a ‘previous witness, The second ground 
of revision is a general argument based 


-on' the ‘allegation that the suit was time- 


‘barred. Ifthe suit was- time-barred it was 


open to the defendant to bring an appeal ` 


against the decree in that suit. No other 
-point appears from the remaining grounds 
of revision: ‘This application in revision 
is, therefore, dismissed. 

Ne Application dismissed. 
(4)8 WR 364, 





CALCUTTA HIGH COURT 
Matrimonial Suits Nos. 94 and 4 of 1933 
June 26, 1933 
AMEER ALI, J. 

G..G. RITCH SON— PETITIONER 
VETSUS 
W. L. D. RITCHSON - RESPONDENT 
Divorce Act (IV of 1869), s. 3 (lj—Parties having 
no permanent ‘place of residence—Last residence of 
husband and wife—Whether gives > jurisdiction to 
.Courtto entertain petition for judicial separa- 

tion. 

Where in a petition by the wife for judicial separa- 
tion and for permanent alimony it appeared that 
the husband who was a Railway servant had no 
permanent place of residence and he took leave and 
cameto Oalcutta to live with his wife’s parents but 
the parties separated, the husband leaving after five 
days 

‘Held, that the parties last resided in Calcutta 
within ‘the meaning ofs. 3, Divorce Act, and the Court 
at Calcutta could entertain the petition, Bright v. 
Bright (1) 
Flowers v. Flowers (3:, distinguished. 

Messrs. N. Barwell and È, Tag goner for the 
Petitioner. i 

Mr. Clough, ‘for the ‘Respondent. 

Order.—This petition was filed in 
January 1932, for the relief of judicial 
separation and for permanent alimony. 


The parties were married in Calcutta, but . 


the . husband's employment is on the Be I. 


Railway. in connection with the permanent- ` 


way, and as stich, he has no-permanent 
place of residence. In point of fact 


‘ 


‘RITOASON WAW, L. D. RITOBSON 


and Murphy v. Murphy (2), relied on, 
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his last period of duty appears to 
have been in Bihar. In August 1932 he 
was under orders for transfer, he took 


leave and came to Calcutta and spent 
that leave with the parents of his wile, 
the petitioner. The parties had previously 
done so on several occasions. Although 
the parties had intended to spent the 
whole month’s leave as stated the parties 
separated, the husband leaving the house 
after five days. 

The point arises whether this Court has 
jurisdiction under s. 3, Divorce Act. Mr, 
Barwell appearing for the petitioner has 
called evidence and has put before me 
the reported cases and also an unreported 
case of this Court Ross-Hurst v. Ross- 
Hurst, the other cases being Bright v. 
Bright (1), Murphy v. Murphy (2) and the 
case on the other side Flowers v. Flowers 
(3). L am satisfied that the last case 
Flowers v. Flowers (3), is distinguishable 
upon the facts from the present. case and 
hold that upon the circumstances disclds- 
ed in the evidence the parties did last 
reside in Calcutta within the meaning 
of the section. In Flowers v. Flowers (3), 
there was a permanent home or a fixed 
home in Hyderabad, Sind, to which the 
parties intended to return. In the present 
case the parties have no fixed home. 

In addition to the facts in support of 
the jurisdiction of this Court Mr. Barwell 


“has called evidence of adultery which I 


accept. Mr, Barwell has also called my 
attention to the fact that there was an 
informal deed of separation between the 
parties dated August 17, 1932, but the 
facts relied upon by the petitioner are 
subsequent to.that date and the form of 
the deed is not such as to prevent ihe 
parties from relying upon subsequent 
matrimonial offences. 

Mr. Barwell asks for alimony at the rate 
of Rs. 100 a month on the materials con- 


_tained in the answer to the pelition for 


alimony pendente lite. I make that order 
and the plaintiff will be entitled to a judi- 
cial separation. 

The alimony decree is for permanent - 
alimony at the rate mentioned and för: 
cosis on scale No. 2. All sums already 
paid or deposited would be taken into 


. account and any sums deposited may ‘be . 


withdrawn by the petitioner. 
N. Order ak ; 


“(1) 4°Tnd.'Cas, 419236 O 964. 
(2: 76 Ind. Cas. 633; ATR 1921 Bom.211; 45 B 547; 


:22:Bom L'R 


1977, 
(3) 5 Ind, Cas, 891; 32A 208; TAL J193. 
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GALCUTTA HIGH COURT 
Civil Appeal No. 290 of 1932 
February 22, 1934 
MALLIK AND Jao, Jd- 
MAKHANLAL BASALK —DeFENDANT— 
ÅPPSLLANT ; 


versus i 
BASHUDHARANJAN DAS GUPTA — 
PLAINTIFF —RESPONDENT 
Contract Act (IX of 1872), ss. 231, 211—Contract 
with undisclosed principal—Breach by reason of 
default of an agent of undisclosed principal— 
—Undisclosed principal, if can proceed under 
s. 211—S, 231, tf debars the principal from bringing 

his case under s. 211, if he can. 

Where the refusalofthe other contracting party 
to perform the.contract is due to the failure of an 
agentof an undisclosed principal to pay the former his 
dues under his own separate contract with him, the 
proper section for the undisclosed principal to 
proceed under is s. 231 and not s. 211 and he shail be 
entitled to a decree only against the other contract- 
ing party and not hisagent, Š 

An undisclosed principal has an option under 
s. 231 to proceed against the other contracting 
party and thereis nothing in s 231, to debar 

im from bringing his action under s. 211, and 
seek remedy,if he can do 89. : 

Messrs. Saratchandra Basak and Hemendra 
Kumar Das, for the Appellant. 

Messrs. Jitendra Kumar Sen Gupta and 
Surajitchandra Lahiri, for the Respondent, 


Mallik, J—This appeal arises out of a 
suit for. recovery of Rs. 1,099 as damages. 
The facts, which gave rise to the present 
litigation, were these. The plaintiff and 
‘defendant No. 1 are both contractors 
under the Dacca Municipality and boih got 
contracts for the supply of alum to that 


Municipality. Defendant’ No. i went to 
Calcutta and entered inte a contract 
with defendant No. 2 fer the. 


supply of alum, which defendant No. 1 had 
contracted with the Municipality to supply. 
The plaintiff, on finding out that defendant 
No. 2's rate was fair, asked defendant No. 1 
to place an order with defendant No, 2 on 
his (plaintiff's) behalf. Defendant No. 1 
however instead of placing the order in the 
name of the plaintiff, took a contract in his 
own name, although the’ plaintiff paid in 
two instalments a sum of Rs, 50U which had, 
to be paid in advance. Subsequently, when 
the plaintiff went to Calcutta to take de- 
livery of the goods from defendant No. 2, 
defendant No, 2refused to recognise him 
and refused to supply him the goods in 
question, with the result that the plaintiff 
had, inorder to supply the gods contracted 
for to the Dacca Municipality, to buy the 


: same from another firm andincurred some - ee 
. set aside the decree of the lower Appellate 


loss in consequence thereof. On:these facts, 
the plaintiff sued both defendant No.1; and 
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defendant No. 2 praying that he may, be 
allowed a decree for money representing 
damages which he had suffered, Both the 
defendants denied their liability. The Courts 
below gave a decree againt defendant No, 1 
and dismissed the plaintiff's claim against 
defendant No.2. Defendant No. 1 is the 
appellant before us, 
On behalf of the appellant our attention 
was drawn to the provisions of s.. 231, 
Contract Act, andit was urged that, as it 
was a case of undisclosed principal, the 
plaintiff was entitled to proceed against 
defendant No. 2 alone, In answer to this 
contention, our atteniion was drawn to s. 21, 
Contract Act, and it was contended, ọn 
behalf of the plaintiff, that, although s.. 231 
gave to the plaintiff a right to` proceed 
against defendant No. 2, it gave him an 
option to do so, and if the plaintiff could 
bring his case within the purview of s..211, 
there was nothing in s. 231, which could. be 
said to debar him from seeking his remedy 
under-s. 211. This argument, so. far as ib 
goes, isperfectly sound. But the case, in 
my judgment, is not.a case covered by 
3. 211. Defendant No. 1, no doubt, by 
placing the order with defendant No. 2 in 
his own name, had acted against the in- 
struction of his principal, the plaintif. But 
the refusalot defendant No. 2 to supply 
the goods, which. resulted in.a loss to the 


. plaintiff, was, as the facts found indicate, 


not so much forthe reason.that defendant 
No. 2 didnot know the plaintiff, as for the 
reason that defendant. No. -1 had failed to 
carry out the conditions of his own contract 
with defendant No. 2.7 It appears that 
defendant No. 1 had failed to pay for the 
second and third lots of goods sent to him 
by defendant No. 2 on the basis of the first 
contract entered into by defendant No. 1. 
The plaintiff, no doubt, suffered loss on acs 
count of defendant No. 2’s refusal to supply 
the goods to him. But the inability ‘of 
defendant No. 1 topay for the two lots of 
goods supplied by defendant No. .2 was much 
more responsible for the refusal than the 
fact that the second contract had been en- 
tered into in the name of defendant No. 1, 
instead of in the name of the plaintiff. -1 


- am therefore of opinion that s. 211 was not 


applicable to the present case and the pro- 
per section, under which the plaintiff could 
proceed, was 8. 281 and, under s. 231, he 
was entitled to a decree against defendant 
No, 2 and not against defendant No. L. 

I would, accordingly, allow the . appeal, 


Court ‘and sénd the case back to:the. Court 
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of Appeal below to give a decree to the 
plaintiff as against defendant No. 2 subject, 
of couise, lo the rights and obligations sut- 
sisting helween défendant No. 1 and de- 
fendant No. 2, which vili be determined 
after giving the parties aa opportunity to 
--adduce evidence onthe point. In ike event 
of the whole claim of the plaintiff being 
found not to be realisable from defendant 
No. 2 owing to the liability of defendant 
No. 1 to defendant No. 2, the balance of 
the plaintiff's decree will be realised from 
defendant No. 1.. 

The appellant, defendant No. 1, will be 
entitled tohis costs in this appeal to be 
- realised one-half from the plaintiff and 
the other half from defendant No. 2. 

Jack,J.—I agree, It is ‘necessary to 
send the case ‘back, inasmuch as the 


plaintiff's case in the first place was not ` 


a case of undisclosed principal, though, 
as a matter of fact, it was subsequently 
found to be in fact a case of undisclosed 
principal. Therefore defendant No. 2 had 
no opportunity of showing what the liabili- 
` ties and obligations were between him and 
“ defendant No. 1. Ri 

D.. Appeal allowed. 


— e 


_ ALLAHABAD: HIGH COURT 
Civil Revision Application No. 126 of 1934 
July 30, 1131 
| , KENDALL, J. ‘ 
Hakim ALI NAQI—APPLIOANT 
VETSUS 
‘Sheikh BAQRIDU AND otpers~ 
Ovrosits Party 
Civil Procedure Code (Act V of 1905), s. 115 
—Criminal Procedure Code (Act V of 18¥8), s. 456 
—Order by Munsif ihat party in civil suit should 


“be prosecuted—Appeal— Judge finding ihat materials , 


“on record do not justify prosecution and setting 


aside order—Judge, if acting im eaerciseof guris- 
diction— Revision—Interference, propriety of. 
Where in sn appeal frem an order yassed under 


8. 476, Criminal Procedure Code; the Judge came 
to the conclusion that the materials on the record 
. did not justify the hupe that prosecution would end 
in the conviction of the defendant in a civil suit, 
and set aside the order of the trial Court: ` 
Held, that as ihe Judge came to the conclusion 
as he did, he was perfectly correct in setting 
aside the order and refusing to sarction the pro- 
secution, and that he did not, therefcre, act without 
jurisdiction or irregularity inthe exercise of his 
jurisdiction and there was no ground for interfer- 
‘ence in revision ; < 
Held, also thatit was wrong to saytlat where 
the Appellate Court finds thata prosecution is bound 


to fail, it must nevertheless allow the prosecu- ° 


tion to proceed merely because there was justifica- 
tion for an enquiry into the matter by the trial 
Court, Surendra Nath v. Emperor (1), dissented from. 


ALI NaQÌ v, BAQnIDU- 


_ tion of the plaintiff, the 


. in the interests of justice 
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Cr. R. App. against the decree ofthe Ad 


ditional Subordinate Judge, Jaunpur 
dated September 15, 1933. 

Mr. Gopalji Mahrotra, for the Appli 
cant. 

Mr. Mushtaq Ahmad, for the Opposite 
Parties. 


- Judgment.—The facts out of which this 
application has arisen are briefly as fol 
lows:—There wasa civil suit for eject- 
ment in the Court of the Munsif, and a post 
card was filed on behalf of the defendant 
of which according to the plaintiff, the 
date had been altered.. The civil suit wat 
settled by agreement, but on the applica 
Munsif made ap 
enquiry into the question of whether the 
defendant should be prosecuted unde» 
ss. 193,465 and 471 ofihe Indian Pena 
Code. He came to the conclusion that. 
there ought to be a prosecution and he 
sent a complaint tothe District Magis. 
trate to this effect. On appeal, the Ad- 
ditiona] Subordinate Judge found that the 
materialson the record did not justify the 
hope that the prosecution would end ip 
the conviction ofthe defendant in the civi 
suit, and set aside the order of the tria? 


~- Court. 


I am asked to interfere with this order 
unders. 115 ofthe Civil Procedure Code 
on the ground that the lower Appellate 
Court had no jurisdiction to set aside the 
order ofthe original Court without re- 
cording a finding that it was not expedient 
that ihe trial 
should proceed. I am not at this stage 
concerned with ithe correctness of the find- 
ing of the lower Appellate Court, on the 
evidence, that a prcsecution was bound to 
fail. WhatI am asked to hold is, that as- 
suming that finding to be sound, he had no 
jurisdiction to refuse to proceed with the 


prosecution, unless he had also found in 


terms that the prosecution was not expe- 
dient in the interests of justice. There 
is some authority for this argument in the 
judgment of Sir Lal GopaiMukerjiin the 
case of Surendra Nath v. Emperor (1). If the 


` resul; ofthat judgment must be held to 
.be that where the Appellate Court 


finds 
that a prcsecution is bound to fail, it must 
nevertheless allow the prosecution to pro- 
ceed merely because there was justification 
foran enquiry intothe matter by the trial 
Court, I must with all respect differ from 


(1) 148 Ind. Cas. 866; (1933) A. L. J. 1623: A.L Re 
1934 All, 385, 6 R A 185; 35 Or, L. J- 785; (1934) Cr- 
Cas. 464. . 
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the decision. There isa right of appeal 
against the order passed under s. 476 of 
the Criminal Procedure Code, containing a 
complaint, and according to the argument 
advanced forthe applicant, that appeal 
could only be successful ifthe lower Ap- 
pellate Court were to find that there had 

een no good ground for an enquiry, 
whatever the result of the enquiry might 
be, I donot wish to express an opinion as 
to the correctness of the finding by the 
Judge thatthere was no ground for hoping 
that the prosecution would succeed. But 
as he did come to that conclusion, he was 
perfectly correct in setting aside the order 
of the Munsif and refusing to sanction the 
prosecution. He did not, therefore, act 
without jurisdiction or irregulerly in the 
exercise of his jurisdiction, and the applica- 
tion for revision is dismissed with costs. 

N. Application dismissed. 


CALCUTTA. HIGH COURT 
Civil Appeal No. 32 of 1933 
March 13, 1934 
Logr-Wi.iiams AND NASIM ALI, JJ. 
SHACHEENDRABHOOSHAN RAY— 
APPELLANT 
versus 


PRAMATHANATH RAY—RESPONDENT, 


Execution—Stay of sale—Execution sale of part of ` 


‘shareof judgment-debtor—Stay of, on ground that 
~ injunction staying sale of other part has been issued, 
Execution sale ofa part of tha share ofthe judg- 
ment-debtor in a property cannot bestayed merely 
on the ground that another Courtion a different suit 
has issued an injunction staying the sale of the remain- 
ing part of the judgment-debtors’ share in the pro- 
perty. 


C. A, from the original order of the 


Second Sub-Judge, 24-Parganas, dated 
- December 8, 1932, 
Messrs. Hemendrachandra Sen and 
Jaygopalt Ghosh, for the Appellants. 
Messrs. Roopendralumar Mitra and 


Bijanbihari Mitra, for the Respondent. 

Lort-Williams, 
out ofa sale in execution of a mortgage 
decree. The mortgagor had mortgaged a 
one-sixth share in certain property, and, 
in the sale proclamation it was stated 
that this one-sixth share of the property, 
which belonged to the judgment-debtor, 
would be sold. Subequently however a 
third party brought a suit against both 
the decree-holder and the judgment-debtor 
in this suit, stating that apart of the 
property belonged to him, and all that 
the judgment-debtor owned was a 12th 


SHACHEBNDRABHOOSHAN RAY V. PRAMATHANATH RAY 


“only 


J.—This appeal arises | 
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share. That suit having been filed, an ap- 
plication was made to that Court asking 
for an injunction restraining the sale of 
the share of this property claimed by 
the plaintiff in that suit. An injunction was 
granted and communicated to the exe- 
cuting Court with the result that that 
Court made an order that the sale. pro- 
clamation should be sent to the nazir 
for sale with the direction that a 12th 
share only of the properties mentioned 
therein should be sold. On this an ap- 
plication was made under s. 47, Civil 
Procedure Code, by the judgment-debtor, 
which is described by the Subordinate 
Judge as being one praying for stay of 
sale of this one-twelfth share. The real 
effect of the application however seems 
to` have been that the jyudgment-debtor 
contended that the Court had no jurisdic- 
tion to allow the sale to proceed of the 
one-twelfth share only, and that, in view 
of the order of injunction made by the 
other Court, the executing Court ought 
not to proceed with the sale any part 
of the judgment-debtor'’s property. The 
Subordinate Judge disagreed with the 
contention raised on behalf of the judg- 
ment-debtor and we are of opinion that 
his decision was right. No „authority 
bearing on the point had been cited before 
him and no authority has been cited before 
us. 

In principle,; we can see no objection 
to the sale ‘proceeding in respect of the 
remaining part of the judgment-debtor's 
property. There seems to be sound 
reasons in law why the judgment-debtor’s 
application ought to be refused, because, 
in view of fact that the injunction granted 
applies to half of the “property 
mortgaged, no bar has been imposed by 
the Court against the decree-holder pro- 
ceeding with the execution of his decree, 
so far as the balance of the property is 
concerned. Therefore, there is no order of 
the Court, which will prevent limitation 
running against the decree-holder, with 
regard to this portion of the property. 
For this reason alone, it appears to us 
that the decision of the learned Subordinate 
Judge was right. The argument raised 
to the eect that the sale of a small 
share of this properly would have the 
result of lessening its value in. the. 
market, is one which might have been 
considered by the learned Judge, if he 
had been disposed to exercise his discre- 
tion in the matter and make an order 
staying the sale, Whether or not this 


point can be, řaised 
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ya Aa 


dh the proceedings 


- Now pending under O. XXI, r. 90 of the. 


PN 


> 


,;Code, we do not at present decide. This 


‘appeal: ..is accordingly dismissed with 


costs three gold mohurs, 


_oNasim‘Ali,J.—I agree.. f ~ 
acD P AO? $ 


. Appeal dismissed: 
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= ALLAHABAD HIGH COURT 
‘Execution Second Civil Appeal No. 338 
a Oe ror gee 
i e July 25, 1934 
ee toss _NIAMATULLAH, J. |. 
| PARSHOTAM SARAN—Dierbn-tionver 
e | APPELLANT wi 
a a Yérsus tf 8 ase AE 
. NARAIN DAS—J.upemENt-pEstor- |. ` 
otic, .. OBJECTOR—-RESPONDENT- |, 
“i-Limitation Act’ (IX of 1908), Sih. I, Art, 1E9— 
~Haecution application dismissed-for want of pirosecu- 
`~ lipn—Another. application for revival. ‘of executién, 
1, in a manner provided by O.. XXI, r. 11, Ciril Pro- 
cedure Code—Second ` application dismissed— Yet 
“another ‘application beyond three years from the first 
-bút within three years from: the second—Second. ap- 
n plication, ifan application for execution— Execution 
op Civil Procedure Code (Act V _ of 1908), 0. XXI, 
mn. Al. ‘ > oe ‘ ace : 
"at Where, afresh applicaticn for execution ofa decree, 
“the previous application having been dismiseed for 
want of prosecution, wasin a. tabular form and set 
. forth allthe particulars required by O. XXI, r.1], 
` Civil Procedure Code, in ibe “10th 
application,‘ the decree-holder stating tke manzer 
in which he seeks the assistance of the Court and the 
si circumstances under which thé:previous applications 
«vere dismissed and „there was a prayer that the 
decree might be executed and the prop 
 ““yevival” of the previous proceedings : 
SiHeld, that theapplication was a fresh application 
, ¿for execution,. and consequently the last application, 


bac’ 


je 
SAM SN 


being within three years from the dateof the order dated May 10, 1928, and am . satisfied that 


t pasted on this application, was within limitation, 
~ Ex; S.C. A. trom the decision of the Addi- 
“tional - Subordinate: Judge, Moradabad, 
_ “dated November 30, 1932, nh 
-'y ‘Messrs. “BY Malik’ and P.M: L. Verma. 
‘forthe Appellant. © < 0 0 
| MAD ae Jha, for the Réspond- 
lent HETEN N | 
< Yudgment.— This is a decree-holder's 
appeal from an order passed by the learned 
Subordinate Judge of . Moradabad, up- 
„holding that of the Munsif dismissing the 
„appellant's applicaticn for- execution of a 
decree, as barred by limitation. “The 
material dates are noted below. 
cA final decree for sale of mortgaged 
Property was passed on July 17, 1926.. An 
Application for execution of that de:ree 
was made in 1927. A proclamation ‘tor 
ale was issued, and the record ‘was sent 
iko, the, Collector, for sale .of. the property, 


column of the, 


property sold, by ` @xecution,-- was - 


“of the previcus proceedings. 
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which is revenue paying property: On ihe 
date fixed for sale no biddets were present. 
The Collector ‘returned the file to ‘the 
Civil Court, intimating that the property 
could not te sold. The application for execu- 
tion was dismissed for want of prcsecution. 
¿An application was made on December 21, 
1927, praying that the application previously 
dismissed for want of prosecution be res- 
tored. This application was granted and 
‘the’ previous application was restored: It 
was, ‘however, dismissed a second time ‘for 
want of prosecution on April 25, 1928. 
Another application was made cn May 10, 
1928. It has been -construed by the lower 


.Courts asan application asking merely for 


“revival” of the execution proceedings, and 
therefore not an application for exezttion 


-of-a decree, It was dismissed on May 14, 


1928. The- last application for execution 
was made on May 14, 1931, and the -ques- 
tion is whether it is barred by limitation. 
It should be noticed that, if the application 
dated May 10, 1921’ saves limitation, the 
last application, dated May 14, 193), must 
be considered io be within time; but the 
lower Courts held that the application of 
May 10, 1928, was not an application for 
execution and that it did not save limita- 
tion. They seem to imply that it ‘was 
neither a fresh application for execution 
nor an application to take a step-in-aid of 
execution of the decree. Accordingly, the 
last application, being more than three 
years after the preceding application for 
-treated as barred by 
time, . te 

IHave.carefully examined the, application 


the lower Courts were wrong in holding that 
it was not an application for execution of 


‘decree. Itis ina tabular form and’ sets 


forth all the particulars required by 
O. XXI, r. 11, Civil Procedure ‘Code. In 
the 10th column, in which the detree- 
holder is tostate the manner in which he 
seeks the assistance of the Court, it was 


| stated that asale proclamation had -been 


previously issued, but the record was sent 
back by the Collector, as there were no 
bidders, that the previous application was 
“accidently” dismissed and that the 
entire expenses of sale are in deposit. lt 
was prayed that the decree might ‘be’ 
executed and the properiy sold by “revival” 
Itis perfect- 
‘ly clear that the decree-holder prayed ‘for 
execution cf the decree by sale of the 
mortgaged property.’ He did not, however, 
“desire that the -proceedings, which. had 
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already taken place, should be again taken. 
He probably wished, to avoid a fresh 
proclamation being issued or the expenses 
of sale being demanded a second time. 
The Couri should have issued the process 
of execution in the usual way, if the decree- 
holder's prayer for revival of earlier pro- 
céedings. was not one that could be granted. 
In my opinion, the application dated May 
10, 1923, was afresh application for exe- 
cution, and consequently the last applica- 
tion, being within three years from May 
145, 192%, which is the date of the order 
passed onthe application of May 10, 1928, 
is within limitation. This appeal is allowed: 
with costs, and the Munsif is directed to 
dispose of the appellant's application, dated: 
May 14, 1931, according to law. 

De Appeal allowed.” > 


SEORETARY OF STATE V. 


CALCUTTA HIGH COURT 
Civil Appeal No. 314 of 193? 
March 22, 1934 
M. C. Guosz AND BARTLEY, JJ. 
SECRETARY or STATE—APPELLANT 


Versus 
SURJYAMAL HARIBAKSH— 
RESPONDENTS 


Railways Act (IX of 1890), s,75—‘Loss of goods; l 


meaning of—Loss of goods, if can occur only wher 
good: are lostin transit or involuntarily. 

The question whether a loss has occurred within the 
meaning of s. 75, Railways Act, depends on the 
facts of each case, The expression “loss” includes 
cases where the goods are not forthcoming and 
under s 77 mere nen-lelivery may amount to a loss, 
It is wrong to say that the loss of the goods by the 
railway could only occur if the goods had been lost 
through inadvertence or involuntarily. Loss by theft 
‘or by means of fraud is clearly a loss within the 
meaning of 8. 75, Proof that goods have been mis- 
delivered or have not been duly delivered is not 
conclusive evidence as to whether loss has occurred 
or not. Mast Indian Railway Co' v, Jogpat Singh (1) 
and Gopiram-Behariram v. Agents E. I, Ry. and O. 
E Ry. (5), relied on. 

O. A, from appellate decree of the Speci- 
al. Sub-Judge, Assam Valley, dated July 
20, 1931. i 

The Government Pleader Sharatchandra 
Basak and Mr. Roopendrakumar Mitra, for 
the Appellant. 

Messrs. Radhabinode Pal, Holiram Deka 
and Bijalibhooshan Sanyal, for the Respor- 
dents. 7. 

Judgment.—In this case the facts, 
which are not disputed, are that the plain- 
tiff is a dealer in Assam silk, endi and 
muga, . and other silk cloths and yarns at 
Gauhati. On May 3, 1327, four conspir- 
ators, intending to cheat him, came to his 
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shop paid him an advance of-Rs. 20-4; annas ; 
and bought goods worth Rs. 710-4. annas,- 
leaving Rs, 690 to be paid, when the rail- 
way receipt would be sent to them by values. 
payable’ post to an address in the municip-. 
al market in Calcutta. The plaintiff, believ-. 
ing their story, sent the goods by railway 
parcel from Gauhati to Ranaghat and sent. 
the railway receipt by value payable post 
to the address in the municipal market. 
The address in the municipal market being 
a bogus address, the receipt, after a time, 
was. returned to the plaintiff. He then 
took steps and asked the. station master 
at Ranaghat. to return the parcel to him. 
But, long before that date, the conspirators 
had appeared’ at Ranaghat- with a forged’ 
telegram purporting to be from the plain- 
tiff at Gauhati and a forged letter posted 
at Gauhati, written on the -plaintiff’s print- 
ed note paper addressed to.the- station 
master at Ranaghat and a bogus indem- 
nity bond. These documents inducedithe 
station master at Ranaghat to make. over 
the parcel-to them. Afterwards, when the, 
facts became known, the- Police were, 
informed and they arrested Jateendranath 
Mukherji, one of the conspirators, and he 
was sent up for cheating, and was cen- 
victed. . fem vote 
The plaintiff has, sued the railway 
administration for the sum of Rs. 690, 
which he lost by theloss of the parcel. The 
trial ‘Conrt found that the parcel. was 
delivered by the station master and the 
parcel clerk at Ranaghat to Jateendranath 
Mukherji and another person, who produc- 
ed certain forged documents, and that, in 
doing so, the railway officers were guilty 
of negligence and carelessness, but that as 
the plaintiff who sent the consignment of 
Assam silk to the value of Rs. 710 did not 
declare the value of the same, he was hit 
by s. 75, Railways Act, and, accordingly, 
the trial Coart dismissed the suit. On ap- 
peal, the learned Subordinate: Judge found . 
that a fraud was intended'to be practised 
on the plaintiff firm by a bogus customer 
and that a well-planned case of cheating 
had been laid out and it was successfully 
carried out either with the connivance of 
the station staff at Ranaghat or through 
their gross and deliberate carelessness. 
The learned Subordinate Judge further 
found that, in his view, the wrong delivery 
of the parcel did not amount to a loss 
withiu the meaning of s. 75 and therefore 
s. 75 did not apply'to-the case. He allow- 
ed the appeal and decreed'the suit.  ' f 
In this Court, the only question is whe- 
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ther s. 75, Railways, Act is a bar to the 
plaintiff's success of the suit. The learned 
Subordinate Judge has found and Dr. Pal 
on behalf of the plaintiff-respondent has 
urged that, having regard to the decision 
in the case in East Indian Railway Co., v. 
Jogpat Singh (1),it should bebeld that mis- 
delivery, such as in this case, does not 
amount to a loss within the meaning of 
8. 75. We observe that in the case of Hast 
Indian Railway Co. v. Jogpat Singh (1), the 
dispute with the railway company was 
as to the application of Risk Note Form B. 
Under ihat Risk Nole, the railwary 
company would be responsible for wilful 
negligence or theft by railway servants. 
It was held by Page, J., that the onus 
was on the railway company to show that 
the goods were lost by inadvertence or 
involuntarily. In that case, if the railway 
company had admitted that the goods 
were lost hy theft committed by railway 
servants, {hey would have lost the suit. The 
learned Subordinate Judge was, in our 
opinion, in error in thinking that the loss 
of the goods by the railway could only 
oycur if the goods had been lost through 
inadvertence or involuntarily. Loss by 
theft or by means of fraud is, in our opin- 
ion, clearly a loss within the meaning of 
8.75. This view will appear clear from the 
observation of Page, J., in the case of Hast 
Indian Railway Co, v. Jogpat Singh (1). 
There the learned Judge observes thus: ` 
“It appears to me that it js equally inaccurate to 
affirm that goods which are not duly delivered, or 
have -been misdelivered, are lost, as to aseert that 
they are not lost. The true view would seem to be 
that in either case the goods may or may not be lost, 
and that proof of non-delivery isby no means con- 


clusive evidence as to whether or not a loss has oc- 
curred.” 


In our opinion, it must be taken upon the 
facts of each case whether a loss has oc- 
curred within the meaning cf s. 75. The 
learned Government Pleader, on behalf of 
the appellant, has quoted the cases in M. 
& S.M. Ry. Co., Ltd. v. Haridoss Banmalidoss 
(2), Hill, Sawyers & Co. v. Secretary of State 
(3), EI Ry Co. v. Fazal Ilahi (4), in all 
of which it has been held that the expres- 
sion “loess” includes cases where the goods 
are not forthcoming and under s. 77 mere 
non-delivery may amount to a loss. We 
are of opinion that we need not refer to 

(1) 79 Ind, Cas. 126; A I R 1924 Cal, 725; 51 0 615; 
23 O.W N 1001. 

(2) 49 Ind. Cas. 69; A I R 1919 Mad. 140; 41 M871; 
25M L J35; 24M L T 38; 8 L W 340, 

(3) 61 Ind. Cas. 926; A IR 1921 Lah, 1; 2 Lah 133; 3 
lah. L J 297 (F, B.) 3 


(4: 85 Ind. Cas, 474; A I R1925 All, 273; 47 A_ 136; 
L RGA 59 Civ, - 
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the decision of other High Courts. The 
decision of Suhrawardy and Page, JJ., in 
the case of East Indian Raliway Co. v. 
Jogpat Singh (1), which was followed in 
Gopiram Behariram v. Agents E. I. Ry & 
O. & E. Ry, (5), is in our opinion, sufficient 
for our purpose. 

The facts in this case are clear. A set 
of four thieves went to Gauhati to the shop 
of the plaintiff; while some of them order- 
ed the goods, one of them stole some note- . 
paper of the plaintiffs. Thereafter, one or 
more of the conspirators remained at 
Gauhati and inthe name of the plaintiff 
sent to the railway station master at Ran- 
aghat a bogus telegram and a forged letter 
written on the plaintiff's note paper and 
one of the conspirators arrived at Ranaghat 
with other bogus papers and induced the 
station master and the parcel clerk to make 
delivery of the parcel to him. The Courts 
below have ccncurrently found that the 
station master and ihe parcel clerk were 
guilty of carelessness and connivance. 
There is no doubt however thatthe goods 
were practically stolen by Jateendranath 
Mukherji. He was traced and tried in a 
Criminal Court and convicted. It is thus 
clear that the goods were stolen by some 
thieves and disposed of by them. Dr. Pal 
argues that the mere fact that the goods 
were taken away by some thievés does not 
lead to the inference that the railway, 
administration had really lost the goods, 
for they have not given any evidence to 
show that they made any endeavour to 
recover the stolen goods. - We are of opin- 
ion that the argument has no force in this 
case. The goods had been obtained by 
fraud by some thieves, The railway . 
administration complained to the Police, 
who would have produced the goods, if 
they could have recovered the same from 
the thieves. In the circumstances of this 
case, we are of opinion that the goods 
were lost by fraud and theft, and it was 
a loss within the meaning of s. 75; Rail- 
ways Act. 

It is next urged on behalf of the plaintiff, 
respondent, that s. 75 should not be read 
so as to include cases of loss by wilful 
neglect or connivance of railway officers. 
The section has no such qualification. It 
plainly says that, when any articles 
mentioned in Sch. II are contained in any 
parcel or package delivered to a railway 
administration for carriage by railway and 
the value of such articles in the parcel or 

(5) 94 Ind. Cas. 762; A I R 1926 Cal, 612; 30 OW 
N 209 
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package éxceeds one hundred rupees, the 
railway administration shall not be responsi- 
ble for the loss, destruction and deteriora- 
tion of the parcel or package unless the 
person sending or delivering the parcel 
or package to the administration caused 
its value and contents to be declared or 
declared them at the time of the delivery 
of the parcel or package for carriage by 
railway. The plaintiff did not declare the 
value of the silk in the parcel; he is hit 
by s. 75, and he cannot escape the effect 
of the section onthe ground that the loss 
happened by the negligence or connivance 
of railway servants. It appears to us that 
in the case of valuable goods declaration 
of value is a matter of importance to the 
railway administration, as ib. would put 
the responsible officers of the railway on 
their guard and they would take special 
care to guard the said parcel. Under s. 75, 
the railway administration may require 
the consignor to pay a percentage on the 
value of the parcel by way of compensa- 
tion for increased risk. Though they are 
not compelled to require such additional 
payment, yet the declaration would put 
responsible officers of the railways on their 
guard and for lack of such a declaration 
the plaintiff would stand to suffer in the 
case of loss of his goods. 

In the last place it was urged by Dr. 
Pal that the railway administration did 
not directly plead loss of the parcel and 
therefore they are not entitled to succeed 
under s, 75 in this Court. The reply is 
that in para. (4) of their written statement 
they directly raised the plea of protection 
under s. 75 and it is also pointed out that 
the plaintiff in the notice ha served on 
the railway administration pleaded loss of 
the parcel. In our opinion, there is no 
force in the argument. In the result we 
are of opinion that s. 75 applies to the 
facts of the present case and that, as the 
plaintiffdid not make the requisite declar- 
ation, his suit must fail. The appeal 
is allowed and the suit is’ dismissed with 
costs in all Courts, 


N. Appeal allowed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1280 of 1933 
July 21, 1934 
` Surarman, C. J. AND ALLSOP, J. 

Lala GAURI SHANKĶKAR—DERENDANT— 
Å PPELLANT 
Versus 
Babu RAMSEWAK AND ANOTHER— 

PLAINTIFFS AND ANOTHER—DEFENDANTS— | 

RESFONDENTS. 

Registration Act (XVI of 1908), s. 27—Notice of 
prior contract— Vendee not having paid a substantial 
portion of sale consideration before notize--Whether 
entitled to protection of s. 27—Good faith. A 

Where before the Registrar has made the endorse- 
ment of the presentation of a document for regis- 
tration ofa sale deed, a third party files an application 
to the effect that he had a prior contract in his favour 
of which notice is required to be given to the vendor 
and the vendee, if the vendee has not paidat least a 
substantial portion of the sale consideration before 
notice, he cannot ke said to have paid his money in 
good faith so as to be ertitled to the protection given 
by s. 27, Registration Act ae 

S. C. A, from ‘he decision of the Subordi- 
nate Judge of Mainpuri, dated April 27, 
1933. i 


Mr. N. P. Asthana, for the Appellant. 
Mr. P. L. Banerji, for the Respond- 
ents. 2 ; 


Judgment.—This is an appeal by the 
defendant Gauri Shankar arising out of a. 
suit brought for specific performance 
against him by the plaintiff. On July 18, 
1932 the vendor Shambhu Prasad entered 
into a contract forthe sale of .a shop 10: 
the plaintif Ram Sewak for 'Rs. 2,500. 
On July 22,1932, he executed a sale deed 
of the same shop in favour of the appel- 
lant Gauri Shankar ostensibly for a sum: 
of Rs. 3,300. It was recited in the sale 
deed that Rs. 300 outof the sale considera- 
tion were paid at the house of the vendor. 
and the balance of Rs. 3,040 would be paid 
at the time of the registration. Just when 
the document was presented for registra- 
tion at the office and the Sub-Registrar 
was proceeding to make the endorsement 
ofthe presentation on the back of the’ 
instrument, Ram Sewak filed an application ‘ 
to the effect that he had a pricr contract 
in his favour of which notice should be 
given tothe vendor and the vendee. The 
Sub-Registrar announced the fact to them’ 
and then completed his endorsement and 
later onthe amount was paid by the- 
vendee to the vendor and the further endor- 
sement as tothe payment of the considera-- 
tion money was made by the Sub-Regis:' 
trar. : 

The Courts below have assumed that 
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the recitalcontained- inthe sale deed that 
Rs. 300 had been paid by the’ defendant 
to the vendor atthe house, which fact had 
been deposed to by the appellant on- oath, 
was correct, It is not necessary in this 
case to send down an issue for any fnd- 
- ing on this question, for we are prepared 
“to make the, same assumption: In. cases 
“Where a’ vendee acting. in. good faith and 
_ without’ “notice of ‘previous contract of 
sale-pays the whole sale consideration to the 
vendor whether before or at:the time of 
the. execution of the. sále- deed ‘but before 
receiving’ ‘notice of thé “previous, contract 
even though the document be not registered, 
it : would.’ be obvious. that he may- 
bring: ‘himself within the ‘scope of 
the exception in s.27,(b) of the Specific 
Relief Act. On the other hand, where the. 
vendee does:not pay any partof the -sale 
consideration: dt the time of the execution. 
of. the sale deed and has to pay the whole 
of it atthe time ofthe registration of the. 
document, but before he makes" the pay- 
ment he is informed of the previous contract, 
there: -would be no doubt that he would riot 
be acting in good faith, ifin spite of such 
notices he makes the payment in pursuance: 
of the previous contract. The case before 
us; however, is slightly ` different. Here a 
small part of the sale: consideration. has: 
been assumed to have been paid by the 
vendee, before he had notice. of the pre- 
vious, contract; whereas the. bulk .of :the 
sale, consideration was-paid by him at the 
registration . office -after he had been in-: 
formed-ofit.. ees oe Et 
There isno doubt -that the burden ‘is 
on the defendant vendee to satisfy the. 
Oourt.thatheis a transferee for value who 
has. paid - his money in ‘good faith: and 
without notice of the original contract.: 
Where a defendant has paidonly asmall 


part ofthe consideration previously and: 
paysthe bulk of the consideration. after: 


notice, it is impossible to hold that he is 


acting in good faith or is aperson who has: 
paid ‘his-money without. notice of the. 


original contract. In the present case it is 
not necessary to: decide.. where 


would be if-.a vendee pays a substantial 
portion before. notice and the 
after such-notice.. We are clearly of opin-- 


ion. that in. a case where: the vendee has: 
not paid at least a substantial portion of: 


the -sale consideration: before. notice,. he. 


cannot:besaid to have paid his money in. 


good faith so as to be entitled to the 
protection given by s. 27; In this view. of 
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not : the line . 
has to. be. drawn -and what. the position. 


balance. 


15210 


the matter- the appea -has no force: and 
we accordingly dismiss it with costs. The 
vendor Shambhu Prasad will bear his own 
costs.. - . ‘ eae 
N.. oo - | Appeal dismissed. 


. CALCUTTA HIGH COURT 
Criminal Appeal No. 770 of 1933 |, | 
. February 5, 1954 

7 Guna AND Nasis ALI, JJ. 2. 
HOSSAIN ALI MIR—APPELLANT. 


_ versus os i 
EMPEROR —Opposiry Party 

Criminal’ trial~Charge to jury—Lapression of. 
opinton.-by Judge on evidence—Effect of—Mis- 
direction, if constituted—Charge should be ‘read’ asi 
a whole to seeif ‘prejudice hasbeen caused . to ac- 
cused. . ae 
‘Where in a trial by jury the Judge has ex- 
pressed his opinion on matters of evidence but the 
expression of. opinion is not. of such a nature as to 
leave nothing for the jury for their consideration, 
so far as matters of evidence are concerned, there 
is no misdirection: Noris the charge improper 
where. it: mentions the “fact that'certain witnesses 
were not examined by the prosecution. 

Although stray passages from. the charge to the 
jury may’ be open to criticism on the score of non-, 
direction, yet the charge should be taken as a 
wholeand examined in the-light of the evidence to 
cee if there was any misdirection or non-direction 
leading to prejudice or injustice... 2 oe Sate 
~ Messrs. S. C. Talukdar and Jatis Chandra. 
Guha, forihe Appellant. |. KAHANG 
` Messrs. Khundkar and . Monindra ‘Nath 
Mukerji, for the Crown: . i 

. dUogment.—The appellant was tried by 

the Assistant Sessions Judge (lst Court), 
Dacca, and a'jury for the commission of- 
offences mentioned in ss. 458 and 148, 
Indian Penal Code, and on the unanimous. 
verdict of the jury „has been’ convicted 
and sentenced to rigorous imprisonment. 
for five .ycars and two years respectively, 
under the above provisions of the law,. 
the seniences so passed running concurrent- . 
ly.’ The case for the appellant has been, 
argued “kefore us by Mr. Jatis Chandra 
Guha, Advocate, with care and ability, 
and various points were raised in support. 
of the appeal relating to tke learned. 
Sessions..J udge’s misdirection to the jury 
in matters of law and fact. The material 
portions of the evidence on the secord 
bearing upon those points were also placed 
before us for our consideration. 

It was, in the first place, argued generally 
that the Judge has .expressed hisown views 


‘on the evidence in the case too strongly. 


It appears that there are expressions of 
opinion by the Judge at places, on matters 
of evidence; but we are not satisfied that 
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expression of opinion was of such a nature 
as: to leave nothing to the jury for their 
consideration, So far as matters of evidence 


were concerned, Thejury,it would appear,. 


Were distinctly told by the Judge that 


they were not hound to accept his opinion: 


on questions of fact which they were .to 
decide independently of his opinion. Ix- 
ception’ was taken tothe Judge's reference 
ta the arguments in the ĉase as part of 
tha charge, It must however be noticed 
that the Judge asked the jurors to consider 
the arguments after having summarized 
the material portions of the evidence before 
the jury. Argument was advanced before 
us- that the Jaw applicable to'the case 
was not properly explained, With regard 
to the provisions contained ins, 458, Indian 
Penal Code, the-argument cannot be said 
to be well. ‘founded in view of what was 
exactly said by the Judge in his charge 
to the jury. The attention of the jury 
was pointedly drawn to the position that 
it was necessary to arrive at the conclusion 
whether the appellant had a knife in his 
hand, and whether he committed house- 
breaking- by night, having made prepa- 


ration ‘for causing hurt or for assaulting: 


Abdul Gani ` Khundkar or his wife. On 


the statements referred to above, taking: 
part of the 


them along with the other 


charge explaining the law tó the jury, 


there was no misdirection in law contained’ 


in the charge to the jury. No misdirection 
could be pointed out, with reference to 
the Judge's explanation of the law so 
far as the provisions of. s. 148 were 
concerned. 


“A point was made of the Judge haying: 
placed before the jury a part of the evi- 


dence in the case which had a bearing 
upon the cause of death of Abdul Gani 
Khundkar. The medical evidence, on this 
point was referred to in detail as ‘also 
` other evidence. The charge against the 
accused placed before the Court for trial 
was not for, commission of a murder; and 
_ the Judge after placing the material portion 
of the eviderice relating to the death of 
Abdul Gani Khundkar stated as follows: 
From the ciréumstances noted above it is 
for you to consider whether it is not probable 
that the death of Abdul Gani Khundkar was 
“duèdo shock- of the attack with such asmall 


knife injury on him when he was in such 


weak state of vitality with such a diseased 
body. So far as reference to the death 
of the man Abdul Ghani Khundkar and 
to the cause of death are ccncerned we 
are{not in a position to hold that there 


$ 
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was any misdirection to the jury by the 
Judge or that reference to the evidencein. 
the case bearing upon the cause of his death . 
amounted to misdirection. < 

The omission to examine some witnesses 
by the prosecution was dealt ‘with by the 
Judge in hia charge to ihe, jury. The 
non-examination of the chaukidar was 
expressly referred to, and it ‘was stated 
to the jury that it was for them to consider 
whether they would think his absence as 
a witness for the prosecution was material. ` 
There -was, in our judgment, nothing im- 
proper . in the charge relating to the 
question of - nomexamination of the 
chaukidar or any other witnesses on the side 
of the prosecution, .regard being had to 
the facts and circumstances reférred to by 
the Judge in this connection. The differ- 
ences between the ‘first information teport 
and the evidence in the case were expressly 
noted by the Judge in his charge tothe 
jury, and these differences were not sought 
to be explained away by the Judge as 
has been suggested beforé us.’ 

„It must be suid that care has been taken 
by the learned Advocate for, the appellant 
in selecting passages from the Judge’s 
charge to the jury against which criticisms 
might be levelled on the score of the 
direction or non-direction; but we are ‘not 

at all satisfied on the ‘charge to the jury, 
taken as a whole, and on examination of 
the same in the light of the evidence 
placed , before us that there was any such 
misdirection or non-direction contained in 
the. Judge's charge to the jury which, 
could leadto any prejudice or injustice, so 
far as the appellant was concerned. The 
conviction of the appellant and the sen- 
tences passed on him must be upheld, 
and we direct accordingly. The appeal 
is dismissed. ; 
ca ee Appeal dismissed. 


—— 


: ALLAHABAD HIGH COURT. 
Miscellaneous Civil Reference No. 56 of 1934. 
August 23, 1934 

. NUIAMATULLAH AND OOLLISTER, JJ. 

_Inre SUKHDEO PRASAD—APPLICANT, 

“Stamp Aci (Ii of 1899), s5. 38, 61, Sch. J, Arts. 5, 
I— Document styled receipt containing stipulation: 
regarding interest—Whether memorandum. of agree- 
ment: 07 , acknowledgment~Unexecuted document— 
Stamp duty, if payable. 

Where in a document styled ds receipt the exe- 
eutant declared that he had‘ borrowed’ a certain sum- 
of money at a certain rate of:interest, the .conclud- 
ing-sentence being. “ Hence this receipt, has been, 
executed ’ and thedocument bore no stamp; ` ~ - 
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Held, that in view of ` the stipulation regarding 
interest the documents could not be considered 
to be mere acknowledgments but that they were 

‘memoranda of agreement. Mahadeo Koeri v. Sheoraj 
Ram (i) and Sahu Prahlad Prasad v. Bhagwan Das 
(2), followed, Ram Prasad-Ram Kumar v. Parshottam 
Haiwai 13 , distinguished. 

An unexecuted document is not liable to any stamp 
duty or penalty. 


M. O Ref, under section 61 of the Stamp 
Act submitted by the Collector of 
Gorakhpur as per his letter No. 1673, 
_ dated January 20, 1934. 


Mr. Benod Behari Lal, for the Applicant. 

The Government Advocate, for the Crown. 

Judgment.—This is a reference under 
s. 61, Stamp Act, made by the Collector of 
Gorakhpur. One Sukh Deo executed three 
documents, styled as receipts, on Decem- 
ber 5, 1931, January 28, 1932, and Octo- 
ber 13, 1932. They are all in identical 
terms. Therein Sukh Deo declared that he 
had borrowed a certain sum of money 
at a certain rate of interest. The con- 
cluding sentence is “Hence this receipt 
has been executed.” None of the docu- 
ments bore any stamp. They were pro- 
duced in a certain litigation between Sukh 
Deo and Kamta, in whose favour the 
documents had been executed. The Judge 
of the Small Cause Court impounded them, 
but subsequently admitted them in evi- 
dence on payment by the party concerned 
of stamp duty payable on agreements 
together with a penalty of Rs. 7-8 in each 
case. Un the matter coming to the notice 
of the Collector, the latter found that in 
case’ of the document dated December 5, 
1931 the Small Cause Court Judge had 
charged stamp dutyof annas 12 anda penal- 
ty of Rs. 7-8-0. As a matter of fact, the 
enhanced duty of annas 12 for an agreement 
became payable with effect from a much 
later date than December 5, 1931. Simi- 
larly, the enhanced penalty of Rs. 7-8 was 
not payable till a later date, and no 
more than Rs. 5 should have been recovered 
as penalty for the document dated Decem- 
ber 5, 1931. Accordingly the Collector has 
expressed the opinion that an excess stamp 
duty of annas 4 and an excess penalty to the 
extent of Rs. 2-8 0 has been recovered from 
the party concerned in respect of that docu- 
ment. As regards the document dated Octo- 
ber 18, 1932, the action of ihe Judge of the 
Small Cause Court is considered by the Col- 
lector to be inorder. In case of the third doeu- 
ment, the Collector points out that it is not 
signed by anyone, This may be’ anfover- 
sight; but the fact remains that it is un- 
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executed document, and the Collector has 
rightly held that it was not liable to pay 
any stamp duty or penalty. 

Sukh Deo, the executant of the documents 
in question, isrepresented before us, His 
learned Advocate has argued that the docu- 
ments amount to no more than acknow- 
ledgments, and consequently a duty of 
one anna only is payable in each ease. 
The learned Government Advocate, on the 
other hand, has drawn our attention to 
Mahadeo Koeri v. Sheoraj Ram (1) and Sahu 
Prahlad Prasad v. Bhagwan Das (2), both 
of which seem to be cases in point. The 
learned Judges held that, in view of the 
stipulation regarding interest that the, 
document could not be considered to be 
mere acknowledgments and that they were 
memoranda of agreement. The learned 
Advocate for the respondent has referred 
to the Full Bench case of Ram Prasad 
Ram Kumar v. Parshottam Halwai (3). 
That case, however, is distinguishable 
from the present one, as the so-called 
stipulation to pay interest appeared at such 
a place in the endorsement which was in 
the account book of the creditor as to 
make it uncertain whether it formed pait 
of the endorsement signed by the debtor or 
was added to it by the creditor himself. 
In thess circumstances, the Fall Bench 
did not consider the endorsement as one 
containing a stipulation to pay interest. 
We hold that the cases relied on by the 
learned Government Advocate cover the 
point in question before us and that the 
view expressed by the Collector in his | 
reference is right. According to the Oollec- 
tor’s report, the Small Cause Court Judge 
has realized, in case of the first document, 
an excess duty tothe extent of annas 4 and 
an excess penalty to the extent of Rs. 2-8 
and Rs. 8-4-0 and annas 12 stamp duty and 
Rs. 1-8 penalty in respect of the third 
document, for which nothing was payable. 
As regards the second document, the Small 
Cause Court Judge's action was right. 
We accept the reference by the Collector 
and declare accordingly. 


N. Reference accepted. 
(1) 52 Ind, Cas, 974; 41 A 169;17 ALJ19;1UP 
LR (A) 29 


(2) 100 Ind. Oas. 593; 253A L J 403; 49 A 
496 


(3) 147 Ind. Cas. 212; (1933) A LJ 198; AIR 1933 
All, 256; 6 RA 426, 
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# GALCUTTA HIGH COURT 
Civil Reference No. 10 of 1933 
February 5, 1934 
Lort-Witiiaus AND M. O. Guosz, JJ. 
EMPEROR—REFREE 
versus 
D, a PLEADER— OPPOSITE PARTY 
Legal Practitioners Act (XVIII of 1879), s. 14— 
harge under s. 14 against pleader— When can be taken, 
Where the point for inquiry uuder s. l4 was 
hether a pleader has signed and filed a petition 
satisfaction in a mortgage execution case and ke 
anied the same: 
Held, that no charge under s. 14 could be framed 
yainst him unless it’ was established beyond 
‘asonable doubt that he had actually signed the 
etition, 
O. R. from an order of the Munsif, Second 
jourt, dated September 12, 1933. 
Mr. Basak and Rupendra Coomar Mitier, 
or the Reference. 
Mr. Bankim Chandra Mukerji and Asoke 
Vath Roy, for the Opposition. 
Facts.—The point for inquiry was whe- 
ther the pleader signed and filed the petition 
of satisfaction in the mortgage execution 
ase, The pleader D statedin his peti- 
tion showing cause that he didnot sign 
and file the petition of satisfaction. It was 
«nobody's case that the Pleader D 
was empowered by the decree-holders to 
act on their behalf. The pleader admitted 
that he got notice in the Miscellaneous 
Judicial Case No. 1 of 1928; he was 
aware of that case and he happened 
to be present when that case was heard. 
M. C. Ghose, J.— Upon hearing Dr. Basak 
in support of the reference and Myr. 
Mukerji on behalf of the pleader against 
whom these proceedings were started, we 
are of opinion, upon consideration of all 
the circumstances, that itis not established 
beyond reasonable doubt that the pleader 
D actually signed the petition of compromise 
which was put in. lt is true that the 
Munsif, who tried the suit, found against the 
pleader but, on appeal, the Additional 


District Judge disbelieved the evidence. 


and came to the conclusion, as a ‘final 
Judge of fact, that it was not established 
ihat D signed the petition. In this view 
of the matter we are of opinion that the 
charge framed against him has not been 
established. The reference is rejected. 
Lort-Williams, J —I agree. 


D. Reference rejected. 
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‘MADRAS HIGH COURT 
_ , Special Bench 
Original Petition No. 180 of 1933 
May 1, 1934 
Brastey, ©. J., Ramessm AND SUNDARAM 
Cuetry, JJ. 
COMMISSIONER or INCOME TAX, 
MADRAS—PeEtitionna2 
VETSUS 
__ R.M. A. R. ARUNACHALAM- 
CHETTIAR AND ANOTHER —Assessers— 
OPPOSITE PARTIES . 

Income Tax Act (XI of 1922),s, 24—Loss by having 
to bear ea-partner’s share of loss in joint business, 
whether can be set off against profits and gains of 
sole business, 

The assessee was the sole owner of a money lending 
business and the capitalist partner ina partnership 
with one S. in a cotton business. The cotton busi- 
ness did not prosper and at the end of March 1930, S 
was found to be a debtor to that business, in a certain 
sum of money. The assesses as a partner had to dis- 
charge the debts owing by the cotton business and 
he claimed that he was entitled to set off against hig 
profits and gains of the money lending business the 
loss which had sustained by reason of hig having 
borne S's. share in the loss of the cotton business 
On a reference by the Commissioner: i 

Held, that the asseasee was not entitled to set off 
the loss against the profits and gains of the money 
lending business. h 

Mr. M. Patanjali Sastri, for the Petition- 
er, 

Mr. M. Subbaraya Ayyar, for the Opposite 
Parties. 


Beasley, C. J.—The question referred is: 
“Whether the ex-partner’s share of the loss 
in the cotton trade which the petitioner had 
to bear by reason of the ex-partner being 
unable to meet his share of loss in the 
partnership business can be set off against 
the petitioner's other income, profits or gains 
as a loss of profits or gains within the 
meaning of s. 24 of the Act.” The peti- 
tioner ‘is the sole owner of a money lendiny 
business at Perambalur and he was the 
capitalist partner in partnership with one 
Somasundaram Pillai in a cotton business 
the petitioner's share in that business being 
five-eighths and Somasundaram Pillai's 
share being three-eighths. The cotton 
business did not prosper and at the end 
of March 1930, after which it did no further 
business, Somasundaram Pillai was shown - 
to be a debtor to that business in a certain 
sum of money, the amount of indebtedness 
being ascertained on March 31, 1930. Sub- 
sequent to that, Somasundaram Pillai being 
a man of straw, the assessee became, as a 
partner of Somasundaram Pillai, liable to - 
discharge the debts owing by the cotton 
business and this he did. 

The effect of this, it is contended by the 


44 SM, a 


assessee, was to make himself: liable by 
reason of his taking over the indebtedness 
of Somasundaram’ Pillai for the whole of 
the loss sustained by the cotton business. 
He sought to set-off against his profits and 
gains in the year of account of the money 
lending firm the loss which he said he had 
sustained by reason of his having to take 
over the indebtedness of Somasundaram 
Pillai, This claim. was- rejected by the 
Inéome-tax Authorities ‘and that rejection 
raises the que&tion which has been now 
referred to us. 


than one he is entitled to seb. off losses 
sustained by him in his other businesses 
against the profits and gains’ made in an- 
other business, the losses of course arising 
- in the same year of account as the profits 
and gains of the business against which 


the losses-are sought to be set off. Another . 


way of getting the profits of a business di- 
minished is' by getting together a number 
of-bad debts and setting thosé off against 
the .profits and gains. 


It is of. course clear that a bad debt is. 
always allowed to be set off against the. 


profits and‘gains of a business. Otherwise 


the profits of a business have not been - 


properly ascertained. With regard to the 
former method of getting relief, it is quite 
clear that during the last year of the cotton 
business's life the books, viz., the separate 
ledger folio of Somasundaram Pillai, show 
that there was a Joss in the firm and what 
Somasundaram, Pillai’s share of the loss 
was. There is nothing whatever in those 
‘books to show that the loss was the assessee’s 
loss. His own loss is separately shown and 
we are told’ that .he has been allowed to 
have that loss set off against the profits and 
gains of the money lending business. 
Therefore, upto March 31, 1930; there is no- 
thing to show that the assessee had made 
any other. or further loss in. the cotton 
business than that which has been allowed 
in the .course of his assessment. After the 
business is closed down by reason of the rela- 
tionship between himself and Somasunda- 
ram Pillai he becomes liable for Somasun- 
daram Pillai's indebtedness.- It is claimed 
that there is, therefore, a bad debt -owing 
hy. Somasundaram Pillai to the assessee’s 
business of money lending at Perambalur, 


That is a contention which cannot be up- 


held. 


sundaram Pillai’ to- the money, lending 
business. “The money lending business 
never lent any money to Somasundaram 
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It of course is, clear that, 
where an assessee carries on more business ° 


` rule, it cannot be said that the 


There is no, bad debt owing by Soma-- 
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Pillai. If it had lent money to Somasunda- 
ram Pillai and that had proved to be a 
bad loan, then the assessce’s money lending 
business could quite rightly have claimed 
tə be allowed to set it off against the pro- 
fits and gains of the money lending busi- 
ness, In fact this was nothing more than a 
lending by the money lending business of 
money to the cotton business and not to 
Somasundasam Pillai. What has happened- 
since the business closed down is that So- 
masundaram Pillai.has become a debtor of 
the assessee and a bad debtor of the as- 
sessee. He is not and never was a debtor 
of the money lending business at Peram- 
balur, Tor these reasons the question reb 
ferred to us must be answered in the nega- 
tive. Costs to the Commissioner of Income 
Tax, Rs, 250.. puk; 
Ramesam, J.—I agree. os 
Sundaram. Chetty, J.—I agree. 


A. , l Reference answered, 
+ 


i CALCUTTA HIGH COURT 
Criminal Appeals Nos. 536 and of 592 1933 
January 15, 1934 

i GURA AND NASIM ALI, JJ. . 
NAYEB SHAHANA AND OTAERS— 
APPELLANTS. 

t versus ©- 
EMPEROR— OPPOSITE PARTY port 

Criminal Procedure Code (Act V of 1898), 
ss. 356, 537, 337 (2)—Hvidence—Depositions not taken,- 
down by Sessions Judge—Irregularity if cured by 
s. 5387—Prosecution, if bound to examine accomplice 
who: has’ forfeited pardon—Evidence Act (I of 
1872), ss, 154, 24—Contradiction of witness— Previous: 
statement must be shown to be voluntary—Hostile, 
wiiness—Different statements—Witness, if hostile— 
Lesser degree of probability required to reject 
confession—Duty of Judge to decide, whether con- 
fession isvoluntary or not—Criminal  trial—Con-, 
fession—Judge's duty of deciding its evidentiary 
value before it is put before jury—Trial by jury” 
—Duty of Judge—Judge must exclude inadmis- 
sible evidence from jury. : 

lf a particular rule has been prescribed for 
achieving a particular object and that object has 
not been defeated by reason of the breach of that 
accused had’not a 
fair-trial. Where, therefore, the Sessions Judge does- 
not take down the depositions of witnesses in writing 
by himself or to make a memorandum of their sub- 
stance as required by s. 356, cl (3, Criminal 
Procedure Code,. but theevidence is taken down 
in the presence and hearing and personal direc- 
tion, of the Judge and the depositions read over 
and interpreted in the’ presence of the accused 
and their Pleader and admitted to be correct, the 
irregularity does not vitiate the trial but is cured 
by s. 537, Criminal Procedure Code. Subramania 
Ayyar v. Emperor (1), Abdul Rahman v. Emperor (2) 
and Profulla Kumar Sarkar v, Emperor (3), referred 
to, [p. 45, col. 2.] - 
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Tt is nob obligatory upon the . prosecution: to - 


samine an accomplice as a witness after he for- 
sited his pardon. [p. 46, col, 2 ] 

No doubt a witness can be contradicted by his 
wevious ‘statements ‘recorded ia ‘writing under 
a, 154, Evidence Act, but before this is done it 
aust be shown that the statements were voluntary. 
p. 47, col, J.) ‘ 

From ‘the mere fact that a witness before tho 
Jessions Court makes statements relating to a part 
of the prosecution case different from what he - 
made before the Magistrate, does not necessarily | 

make him hostile. [ibid,] 

In order to justify the rejection of a confession 

ma lesser degree of probability would be necessary, 
inasmuch as instead of. the word “proved”, the 
Legislature has used the word “appear” ins. 24, [p. 
48, “col. 1) 

Under 3. 293 (a^ Criminal Procedure Code, it is 
the’ duty of the Judge todecide all questions of 
law arising in the course of the trial and specially 
all questions as to relevancy of facts which it is 
proposedto prove, and on the admissibility of the 
evidence, Section 24, Evidence Act, rules out ‘a 
confession made by the accused ‘person as irfelevant 
in a criminal proceeding, if the making of the 
confession appears to the Court to have been 
caused ky any inducement, threat or promise 
proceeding from a person in authority. Therefore, 
where an objection is taken by the accused as to 
the relevancy or admissibility of his recorded con- 
fession on the ground thatit was not voluntary, 
it is the duty of the Judgeto decide whether the 
ae was voluntary or not. [p. 47 col. 2;p. 48, col. 


Before ia Judge places the confession of the 
accused before the jury for their consideration as 
evidence inthe case he should carefully consider 
all the circumstances disclosed in the evidence and 
come to-a decision whether these circumstances do 
justify a well-founded conjecture which may he 
sufficient for excluding it from evidence, [p. 48, 


col. 1] : 
In a trial held with the aid ofajury it is the 


duty of the Judge to exclude all inadmissible evi- 
“lence from the consideration of the jury. [ibid ] 

Cr, Apps. against the orders of the Sessions 
Judge, Burdwan, dated May 95, 1933, and 
May 16, 1933. 

_Messrs. Narendrakumar Basu, A. S. M. 
Akram, Muhammad Manawar and Jaga- 
dishchandra Ghose, for the Appellants. 

- Mr. Debendranarayan Bhattacharya, ‘for 
the Orown. 

Judgment,--The cight appellants be- 
fore us were tried by “the Sessions Judge 
of Burdwan with the aid of a jury ona 
charge under s. 3u2/120-B, Indian Penal 
Code, i. e. conspiracy to murder, and 
were convicted on the majority verdict 
of the jury and sentenced to transporta- 
tion for life. The case for the prosecution 
is that there was a conspiracy to murder 
one Dr. Akhtar Ali, in pursuance of which 
he was murdered by some men while he 
was returning home on the evening of 
March 29, 1932, and that the appellants 
were some of those conspirators, The ap- 
pellants. defence was that ‘they. were, not 
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‘to be Gorrect. 
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in fhe conspiratvy. and. that they HRN 
nothing of the conpiracy. f f 
The first ‘grourid urged in support of 
the’ appeal is that the trial has béen 
_vitiated by the non-compliance with the 
‘imperative provisions of g. 356, Criminal 
Procedure ‘Code, It appears that in this 
case the evidencé was not taken .down in 
writing by the Judge himself. 'It appears 
“further that the learned Judge did not 
make a memorandum of the’ substance 
of what the witnesses depdsed, as requir- 
ed by cl. (3), s. 856, Criminal Procedure 
‘Code. It is clear, however, from the re- 
cord that the evidence was taken down 
‘in the presence and hearing and under 
‘the personal direction and superintendence 
of the Judge and .that the depositions of 
the witnesses were’ read over and inter- 
preted to them in the presence of the 
accused and their Pleader and admitted 
There.was no suggestion, 
either before the Sessions J udge or before 
us, that.the record of ‘the evidence, which 
was placed before the jury ‘in ihis case, 
is not a corfect record of what the wit- 
“nesses deposed. There is no doubt that 
‘there is an omission or irregularity i in this 
case, becanse the law requires that the 
Judge shall make a memorandum-of the 
‘substance of the depositions of the wit- 
nesses, The question for determination 
therefore is whether this omission or 
irregularity vitiates ` the whole trial or 
whether it is curéd by tha provisions of 
s. 537, Oriminal Procedure “Code. ~ ‘The 
two decisions of the. Judicial Committee, 
viz, Subramania Ayyar v. Emperor ay 
and Abdul Rahman v. Emperor (2), 
clearly indicate ` that ‘all violations 
‘of the rules of procedure ‘in a criminal 
‘trial do not stand on the, same footing... 


The test to be applied is-to ascertain 
-whether the -accused had a fair trial in 
spite of the transgression of the prea- 
eribed rule of procedure, If a particular 
rule has been : prescribed for achieving 
a particular object and that object has 
not been defeated by reason of the breach 
of that rule, if cannot be said that the 
accused had not a fair trial. We are not 
satisfied in the present case that, by 


(1) 25 M61: 981 A 257; 8 Sar, 169; 3 Bom. L R 510; 
5OWN 883; 11 MLJ 233,2 Weir 271 (P O.) 

(2) 109 Ind Gas. 227; A I R927 P O44; 230r. L 
J 259; 511A 96; 5 R 53; 31C WN 271,25 AL J 
J17: (1927) MW N 103; 38M E T648 P U T155 
4-0 W N 233; 6 Bur L J 65; 52M LJ 535; 29 Bom 
LR. Bl 450, LIHUP OD, ou OL. 
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reason of sub-s. (8), s. $56, Criminal Pro- 
cedure Code, the appellants have, in any 
way, been prejudiced. The object of 
s. 356 is to have an accurate record of 
the evidence in the case. As already 
observed there was not the faintest sugges- 
tion in the present case that the evidence, 
which was placed before the jury, is 
something different from what ihe wit- 
nesses deposed or that the record is other- 
wise incorrect or incomplete. 

We are, therefore, of opinion that there 
is no substance in the first ground. This 
view of the matter is in consonance with 
the recent decision of this Court in the 
case of Profulla Kumar Sarkar v. Emperor 
(3). ‘The second ground urged in support 
of the appeal is that the appellants have 
been seriously prejudiced by the manner 
in which the confession of P. W. No. 20, 
Abdul Khan, was introduced as evidence 
by the prosecution in this case and was 
read to the accused in the presence of 
the jury. The relevant facts for the 
proper appreciation of this point are as 
follows: A Magistrate recorded the. con- 
fession of Abdul Khan on April 22, 1932 
under s. 164, Criminal Procedure Code. 
On June 28, 1932, pardon was tendered 
to him under s. 337 (1), Criminal Procedure 
Code, by the committing Magistrate on his 
giving an undertaking to make a full 
and true disclosure of the whole of the 
circumstances within his knowledge relat- 
ing to the offence, and he was examined 
as a witness for the prosecution. Abdul 
Khan, however, denied all knowledge of 
the occurrence and stated before the 
Magistrate that he did not recall anything 
about the confessional statement alleged to 
have been made by him. The learned 
‘Magistrate, therefore, stopped his examina- 
tion and the pardon tendered to him was 
withdrawn under s. 339, Criminal Proce- 
dure Code, on the Court Sub-Inspector 
certifying to the fact that he had not 
complied with the conditions on which 
the pardon was tendered. On July 13, 
1932, the committing Magistrate ordered 
that the inquiry against Abdul Khan 
could not be made jointly with the other 
accused. On May 12, 1932, Abdul Khan 
wag examined as a witness for the pro- 
secution before the Sessions Court. He, 
however, denied all knowledge of the 
cricumstances relating to the o‘fence 
charged, whereupon he was declared hostile 

(3) 131 Ind. Oas, 575; A I R 1931 Cal. 401; 52 Cr? 


LJ 768; Ind, Rul. (1931) Gal. 463; 53 C, L. J 427; 
35 O WN 731; (1931) Or, Oas. 497; 51 O 1401 (P, B). 
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and was cross-examined by the Publ 

Prosecutor. In the course of his cros 

examination for the purpose of contradic 

ing him, his confession was read to tl 

accused in the presence of the jury. 1 

his evidence before the Sessions Judg 

he made serious allegations against th 

Police. It may be noted here that, i 

his evidence before the committing Magi: 
trate, Abdul Khan admitted that the 
deceased and his brothers oppressed theis 
tenants and debtors very much, but, i. 
his evidence before the Judge, he sai 
that he could not say if the deceased an 
his brothers used to oppress the villager: 
and that he never heard that they oppresset 
the villagers, 

The learned Advocate for the appellant 
conterded that, in view of Abdul Khan’: 
statement before the committing Magis- 
trate and also in view of the fact that 
the pardon tendered to him was with- 
drawn, the only object of the prosecution 


‘in examining Abdul Khan as a witness 


in the Sessions Court was to declare him 
hostile and to place on the record his 
confession as evidence, not for the purpose 
of showing that he is not a truthful 
witness, but for the purpose of using it 
as substantial evidence to be placed before 
the jury and that this procedure had 
seriously affected the verdict of the jury. 
The learned Advocate representing the 
relied on s. 387 (2), Criminal 
Procedure Code, for justifying this pro- 
cedure. Sub-section, (2) s. 337, Criminal 
Procedure Code, lays down that every person 
accepting a pardon shall be examined as 
a witness in the Court of the Magistrate 
taking cognizance of the offence and ‘in 
the subsequent trial if any. In this 
case the paidon was withdrawn long be- 
fore he was examined in the Sessions Court. 

In our opinion it was not obligatory upon 
the prosecution to examine Abdul Khan as 
a witness after he forfeited his pardon, 
The learned Advocate representing the 
Crown further contended that, as the wit- 
ness admitted before the committing 
Magistrate certain facts which proved the 
motive for the crime, the Public Presecutor 
was justified in examining him as a wit- 
ness in the Sessions Court to prove those 
facts. Assuming that this position is a 
correct one in Jaw and that the prosecution 
would be justifiedin contradicting him by 
his previous statement before the com- 
mitting Magistrate,the prosecution was not, 
in our opinion, justified in reading the 
confession to the accused before the jury, 
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which he rétractéd, and which, according to 
his statement before the committing Magis- 
trale, was not a voluntary one, In his 
evidence beforethe Judge he made serious 
allegations against the Police. It does not 
appear that the learned Judge at all ap- 
plied his mind to the question whether the 
statements in the confession which were 
sought to be used for contradicting him, 
were Voluntary or not. Before a witness 
can be contradicted by his previous state- 
ment it must be shown that the previous 
statement was really his voluntary statement. 
No doubt a witness can be contradicted by 
his previous statements recorded in writ- 
ing under s. 154, Evidence Act, but before 
this is done it must be shown that the 
statements were voluntary. 

If the previous statements. were not 
voluntary, it may be that his present state- 
ments are true. Further, before examining 
Abdul Khan as a witness for the 
prosecution in the Sessions Court, the 
prosecution knew very well that his evidence 
on the whole would be unfavourable to the 
prosecution case and, as already observed, 
it wasnot obligatory on the prosecution to 
examine him as a witness before the Ses- 
sions Judge. lt does not appear, from the 
circumstances of this case, that the witness 
unexpectedly turned out hostile to the. 
prosecution and consequently the discretion 
given to the Judge under s. 154, Evidence 
Act, for allowing the prosecution to cross- 
examine him evidently with the object of 
introducing his retracted confession in evi- 
dence was not properly exercised. From 
the mere fact that a witness before the 
Sessions Court makes statements relating 
to apart of the prosecution case different 
from what he made before the Magistrate 
does not necessarily make him hostile. 
The facts and circumstances of this case 
gre such that it would have been better if 
this witness would not have been examined 
asa witness at all before the Sessions Court. 
In our judgment, though the retracted 


confession of this witness was read over to - 


him in the presence of the jury, apparently 
with the object of contradicting him, in the 
events that haye happened, the procedure 
adopted in this case, by which the retracted 
confession of this witness, which, according 
to the defence case, was not at all voluntary 
was placed on the record, has seriously pre- 
judiced the appellants in their trial. We 
have looked into the evidence in this case 
and we are not in a position to say that thisis 
acase where it can be said that there is no 
evidence to go before the jury and that 
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the appellants should therefore be acquitted. 
The result, therefore, is that this appeal is 
allowed. Weset aside the verdict of the 
jury and along with jt the conviction and 
the sentence of the appellants and order 
their retrial. i 

Appeal No. 592 of 1933.—The appellant, 
Abdul Khan, has been convicted by the 
Sessions Judge of Burdwan under s. 302-120- 
B, Indian Penal Code, on the unanimous 
verdict of the jury and sentenced to trans- 
portation for life. The case for the prosecution 
was that there was a conspiracy to murder 
one Dr. Akhtar Ali, in pursuance of which 
the said doctor was murdered by some men 
while he was returning home on the even- 
ing of 29th March 1932, andthat the appel- 
lant was one of the conspirators. The defen- 
ce of the accused insubstance was that he 
was not in the conspiracy and that he knew 
nothing about it. One of the principal 
items of evidence, on which the prosecution 


‘relied, for substantiating the charge of 


conspiracy against the appellant and which 


` was placed before the jury for their conside- 


ration was his confession which was record- 
ed by a Magistrateunder s. 161, Criminal 
Procedure Code. It appears that, after the 
confession was recorded, the appellant was 
tendered pardon by the committing Magis- 
trate, in the course of the enquiry before 
him against him and other persons and was 
examined asa witness for the prosecution. 
The appellant however retracted his con- 
fession and the pardon was withdrawn. 
Thereafter, the-appellant was placed on -his 
trial, which ended in his conviction. Before 


- the committing Magistrate, as well-as the 


Sessions Judge, the appellant stated that 
before -his confession was recorded he was 
beaten mercilessly by the Police. It appears 
that the Magistrate, whorecordedthe con- 
fession, was not available for examination, 
for reasons which cannot be gathered from 
the record, In his charge to the jury relat 
ing to this confession the learned Judge 
directed them as follows: 

“It is the duty of the Judge not to admit a confes- 
sion into evidence at all unless in his opinion there is 
no ground for thinking that it has been extorted 
under undue influence lt is your duty to decide 
whether the confession is true or not and, in order to 
do so you will have to form an independent judg- 
ment as to whether the confession was obtained under 
undue influence or not.” 


It was contended by the learned Advocate 
for the appellant that these directions were 
misdirections and that the appellant, on 
account ofthis misdirection, was seriously 
prejudiced in his trial. Under s. 298 (a), 
Criminal Procedure Code, it is the duty 


48 
of the Judge to decide all questions, of law 


arising in the course of the trial and speci- - 


ally all questions as to relevancy. of facts 
which it is proposed to prove, and on the 
admissibility to the evidence. Section 24, 
Evidence Act,rules out a confession made 
by the accused person as irrelevant in a 
‘ criminal proceeding, if the making of the 


_ confession appears to the Court to have | 


“been caused by any inducement, threat or 
` promise proceeding from a person in author- 
ity. Therefore, when anobjection is taken 


by the accused as to the relevancy or ad-.. 
missibility of his recorded confession on > 
‘the ground that it was not voluntary, it is - 


“the duty of the Judge to decide 
_ whether the confession was voluntary cr not. 
“In atrial held with the aid of a jury it is 
“the duty of the Judge to exclude all in- 
‘admissible evidence from the consideration 
of the jury Inviewof the provisions of 
s. 80, Evidence Act, a confession duly _ re- 
corded by the Magistr ate with the prescrib- 
ed certificate appended to it may be pre- 

` sumed to be voluntary and as such admissi- 
ble, but this admissibility is subject to the 
restrictions contained in 8. “24, Hvidence 
Act. Itis true that, in order to justify the 
rejection of a confession, a lesser degree of 

_probability would be necessary, inasmuch 
as instead of the word ‘‘proved”, the Legis- 
lature has used the word “appear” ins. 24, 

In view of these statutory provisions, we 
are of opinion that before a Judge places the 
confession of the avcused before the jury 

for their consideration as evidence in the 


‘case he should carefully consider all the . 


` circumstances disclosed in the evidence and 
come to a decision whether thése circumstan- 
` ges do justify a well-founded conjecture 
which may be sufficient for excluding it 
“from evidence. If after- considering “the 
“facts and circumstances of the case he 
“eomes to the decision that the confession 
was not voluntary he should exclude it from 
the evidence in the case and should not 
place the same before the jury. If how- 
ever he decides that the confession was 
voluntary, he should place the same before 
the jury and ask them to decide whether’ it 
is true or false,regard being had to the other 
evidence in the case. He should not leavethe 
question of the admissibility of the confession 
to the jury for their decision: We have ex- 
amined the record of this case with some care, 
including the learned Judge's charge to the 
jury. Weare however not satisfied that 
the learned J udge’s attention was sufficient- 
ly directed to this part of his statutory. duty 
-when he asked the jury to consider the con- 
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fession as evidence against the appellant 
in this case. Inthis view of the matter, the 
verdict of the jury and, along with it, the 
conviction and sentence of the ‘appellant are 
set aside and we direct that the appellant be 
‚tried according to law. 

D, Retrial Gegeran. 
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MADRAS HIGH COURT 
Special Bench 
Original Petition No, 87 of 1933 
May 8, 1934 
Buastey, C. J., RAMESAM AND SUNDARAM 
CHETTY, JJ. 
COMMISSIONER or INCOME TAX, 
MADAN. aa 


U. CHENGALVAROYA MUDALIAR 
. AssessEn—Opposite Party 

Income Tax Act (XI of 1922), s. 10 (2) (i) and (ix)-— 
Payment for acquiring business— Whether capital 
expenditure. 

An assessee entered into an agreement which was 
described as lease, for the excavation of lime shells 
from certain lands and by that agreement was to 
have the exclusive privilege of excavating the same, 
in consideration of a certain sam payable ia instal- 
ments: 

Held, that the payment was a capital expenditure, 
and therefore not a deductible item under s. 10 (2), 
They werenot rent under s. 10 2: (i). -City of 
London Contract Corporation Limited v. Styles (1) 
Alaganan Chetty v. Commissioner of Income Taz, 
Madras (2) andJohn Smith < Son v. Moore (3), 
referred to. 

Mr. M. Patanjali Sastri, for the Commis- 


the 


Moner of Income-tax. 


"M, Subbaroya Ayyar, 
Pea Party. - 
‘Beasley, C. J.—The question referred 


to us is: 
Whether the decision of the Assistant Commis- 


for 


- sioner that Rs. 11,775 is not deductible in arriving at 
-the profits of petitioner’ s business is correct in Jaw.” 


The facts out of which the question 
referred arises are that the assessee en- 


tered into an agreement with the Secre- 


tary of State for India in Council repre- 
sented by the Revenue Divisional Officer, 
Gudur, on June 29, 1930 for the excavation 
of lime” ‘shells from certain Government 
lands in the Nelore District. Under this 
agreement he was to have the exclusive 
privilege , of excavating chunam shells with- 
in the area specified in the agreement from 


July 1, 1930 to June 30, 1933, that is to 


say for three years. He also agreed to 
pay the sum of Rs. 27,750 for this privilege 
in 12 equal quarterly instalments payable 
in advance, The Income-tax Officer held 
that. these payments were . of a capital 
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ature and were not therefore deductible 
n computing the income derived from the 
xcavation and sale of lime shells and 
‘vith that opinion the Commissioner of 
ncome-tax agrees. The agreement in 
yuestion is Ex. A and it is true that in it 
he assesses is described as the lessee and 
he document as being a lease. One of 
he contentions of the assessee is that the 
sum paid in the course of the year 1931-32, 
aamely Rs. 11,775 in part payment of the 
Qs. 27,750 already referred to, was paid 
a8 rent and as such is deductible. A 
‘arther contention is that the Rs. 27,750 
is really the purchase price of the shells 
lying upon and under the land which 
inder the agreement is to be excavated. 
Dealing with the latter contention first, 
I am clearly of fhe opinion that this can- 
not by any stretch of imagination be con- 
«sidered a purchase of lime shells. It might be 
“different had the lime shells been previously 
excavated and heaped up in heaps upon the 
land. It might then have been argued 
that it was a purchase of so much raw 


material. Here the amount of shells won. 


is entirely dependent upon the will or the 
efforts of the assesses. He need not, if he 
so desires, dig up more than a few tons 
of shells. On the other hand, he may be 
able to obtain a very large weight of 
them. Nor do I consider that the amount 
paid can be regarded in any sense as 
rent. The fact that it is payable by in- 
stalments does not make it so. The total 
amount payable is first mentioned and 
the payment of that total amount is 
merely spread over acertain time. In my 
view, the payment in question was not 
made in order to carry on an already exist- 
ing business and to earn a profit out of 
it. The payment to be made was merely 
for the purpose of starting that particular 
venture, Any expenditure made thereafter 
would, of course, be deductible. But this 
Was an initial expenditure without which 
the assessee could not even have begun 
winning the shells. Ido not think that 
the fact that the assessee had previously 
entered into a number of similar agree- 
ments affects the question. It seems to 
me that the observations made by Bowen, 
L. J., in City ef London Contract Corpora- 
tion Limited v. Styles (1) which are referred 
toin Alaganan Chetty v. Commissioner of 
Income-tax, Madras (2) at p. 47* are very 
(1) (1887, 2 T 0239. 


(2) 110 Ind. Cas, 629; AIR 1928 Mad. 902; 31 T O 
44; (1928) M W N 398; 27 L W 776: 55M LJ 66. 
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much in point. In the -former' case the 
assessees took over a business of another 
company which had a number of unexecut 
ed contracts on hand and the taking over 
company paid a lump sum of money to 
the outgoing company to obtain the benefit 
of those contracts and claimed it as a de- 
duction. Bowen, L. J., said: ai 

“You do not use it ‘for the purpose of your concern 
but you_use it to acquire the concern.” 

In John Smith & Son v. Moore (3) Lord 
Sumner says: 

“They (the company) said, much as has been 
said in this case, that before profits can be made 
out of working a contract, the contract has got to 
be got and the payment of its price is the root of its 
profits, The Court held that this sum was paid 
with the rest ofthe aggregate price to acquire the 
business and thereafter profits were made in the 
business; the sum was not paid as an outlay in a 
business already acquired, in order’ to carry it 
on and fo earn a profit out of this expense as an 
expense of carrying iton. The same istrue of the 
appellants. The whole price paid, in cash or in 
account, was a sum employed or intended to be 
employed as capital in the trade of the company 
and therefore cannot be deducted in ascertaining 
profits for Income-tax or excess profits-duty.” 

In that case the appellant’s father car- 
ried on business as a shipping and coal 
agent for many years prior to his death 
on March 7, 1915, when the appellant 
acquired the business under his father’s 
trust disposition and settlement on the 
terms of taking over the assets of the 
business at a valuation but without pay- 
ing anything for good will. The assets in- 
cluded certain forward coal contracts made 
by the father with several colliery owners, 
for the delivery of coal by the latter in 
periodical instalments, at prices which ulti- 
mately turned out to be very advantageous 
to the purchaser. These coal contracts were 
valued at £30,000. The appellant claimed 
in arriving at the amount of the profits 
of the business chargeable. to excess 
profits duty under the Finance Act, 1915, 
to deduct this £30,000 as representing part 


of the purchase price of the stock in trade, 


Viscount Haldane and Lord Sumner held 
that the deduction was not permissible 
upon the ground that it was in respect ofa 
capital expenditure and on p. 20* the 
former says: 

“My Lords, in the case before us, the appellant, of 
course, made profit with circulating capital by buy- 
ing coal under the contracts he had acquired from 
his father’s estate at the stipulated price of 14 
shillings and reselling it ‘for more, but he was able 
todo this simply because he had acquired, among 
other assets of his buiness, including the goodwill, 
the contracts in question. lt was not by selling these 


(2) (1921) 2A O13; 90. L J P O 149; 125 LT 481; 


- 87 T L k 618; 65 8 J 492. 
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contracte, of limited duration though they were, 
it was not by parting with them to other masters, 
but by retaining them, that he was able to employ 
a circulating capital in buying under them. lam 
accordingly of opiniop, that, although they may 
have been of short duration they were none the 
less part of his fixed capital. That he had paid 
a price for them makes no difference, Indeed the 
description of their value by the accounts in the 
words 1 have earlier referred to, as of doubtful validity 
in the hands of outsiders, emphasises this conclusion. 
The £30,000 paid for the coniracts or for its equivalent 
therefore became part of the appellant's fixed capital 
and could not properly appear in his revenue 
account. lf that be ao, then it wasa sum employed 
as capital in his trade, and has to be excluded as a 
deduction from the profits on which he is assessed.” 

In my view, the sum in question here 
was a capital expenditure and therefore 
not a deductible item. The question re- 
ferred to us must therefore be answered 
in the affirmative. Costs to the Commis- 
sioner of Income-tax, Rs. 250. 

Ramesam, J.—I agree. 

Sundaram Chetty, J.—I agree, 


A, Answered in affirmative. 


BOMBAY HIGH COURT 
First Civil Appeal No. 216 of 1928 
November 27, 1933 

Baker AND BROOMFIELD, JJ. 
SAID MAHER HUSEIN—Derenpant 
—APPELLANT 
versus 
-Haji ALIMAHOMED JALALUDIN 

AND OTHERS—PLaINTIFFSs— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 92— Sanction 
for suit under — Collector previously declining it— 
Sanction, if can be given afler further consideration— 
8. 98, 1f confined to admitted trusts—Muhammadan 
Law—Waki — Declaration of —Essentials for—W akf 
of mesque—Dedication, if can be inferred from long 
user—Prayer offered and uras held at tomb of saint— 
Presumption— Religious Eindowment—Land partially 
exempted from assessment—Described as devasihen 
in Record of Rights—-Hvidentiary value of. 

The law requires that the Collector should sanction 
the filing of the suit under s 92, Civil Procedure 
Code. ‘the fact that at one time he was not satisfied 
as to the propriety of giving sanction is immaterial, 
‘It is quite open to him to change his mind on further 
consideration.- [p. 54, col. 2.] 

[Case-law reviewed. ] : 

The provisions of s. 92 are not confined to the 
“case of admitted trusts. Jn a suit under that secticn 
the Court can inquireinto and determine the natwe 

_ ofthe institution, if there is a dispute. Jt can 
decide whether the property in suit is a wakf. The 
only doubt would be as to whether a declaration 
that the property is wakf is binding cy pereons other 
than the parties to the suit. Jafar Khan v. Daud- 
shah (3), relied on. [p. 52, col. 1.] 

To create a valid wakf there. must be a declaration 
of dedication which should he made contemporane- 
ously with the act of dedication, The wakif must 
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divest himself of the ownership of the propert 
Physical delivery is not essential, but auch possessic 
as is pos:ible must be given. Banubi v. Narsingrc 
(5), Muhammad Yunus v. Muhammad Jshaq Kho» 
(6; and Abadi Begam v. Kaniz Zainab (7), follower 
ip.58, col, 2.) A 

But there are special rulesin the case of mosque 
dedicated as wakfs. When once a building has bee 
set apart as a mosque it is enough to make it wakf 
public prayers are once said there with the petmissic 
oftheowner But tbougha declaration of dedicatio 
and completion by some act giving practical effec 
to it are essential, it is not always necessary the 
there should be any direct evidence of these thing» 
Dedication may be inferred from long user as wak 
property. [ibid.] : 

Where fora number of years prayers were offerer 
by the public ina mosque close by a tomb of aMuhama 
madan saint, and anannual uras attended by Muhar 
madans of Momin sect had been regularly held, th 
mosque andthe tomb must be presumed to hav 
been duly dedicated and to hate become wakf b 
user and this presumption might fairly be extende.» 
to other buildings and lands enclosed within th 
compound wall which might be regarded as appurte 
nant to the tomb. Jafar Khan v. Daudshah (3) anc 
aie of Wards v. Ilahi Bakhsh 18), relied ons 

ibid. 

The description of the land as devasthan and the 
fact that it has been partially exempted from pay 
ment of assessment from before 1874 are important 
items of evidence. But considered by themselves 
they are far from being convincing. Devastha 
properties are not necessarily public. There may be 
private as well as public wakfs and the revenuc 
Tocords Ki not always distinguieh between them. [p 

7, col. 1), 

F. O. A. from the decision of the Joint 
Judge, Ahmedabad, in C. ‘8S. No. 4 of 1933. 

Messrs. G. N. Thakor and P. A. Dhurva, 
for the Appellant. | 

Messrs. H. C. Coyajeeand A. A. Adarkar, 
for Mr. M.H. Mehta, forthe Respondents. 

Broomfield, J.—These appeals arise in 
a suit under s, 92, Civil Procedure Code 
relatingto an institution known asthe Pir 
at Ahmedabad. Pir 
Mushayak was a Muhammadan saint who 
fluurished in the seventeeth century. He 
oliginally belonged to Kadi but settled 
in Ahmedabad and died there. He was 
anotable religious teacher who gathered 
numerous disciples and wrote books which 
are the main foundations of the Momin 
sect of Muhammadans. He was buried 
outside the Sarangpur Gale at Ahmedabad 


_where he had acquired some property. His 


temb is an object of veneration to the de- 
votees of the Momin faith and an uras held 
every year onthe anniversary of his death 
to which pilgrims come from Bombay and 
various parls of Gujarat. Apparently, there 
‘are no Mominsto speak of in Ahmedabad 
iteelf. Defendant No.1 isthe present head 
of the Momins and is a direct descendant 
of Pir Mushayak. He resides at Palanpur 
and occasionally visits Ahmedabad. The 
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Momin community is divided into groups 
ralled after certain villages. The plaintiffs 
who belong to the Patanwada group are 
in the position of dissenters. They have 
shallenged the orthodoxy of the present pir 
and oppose his claim to be regarded.as a 
hayat or living pir. Consequently, they 
‘have suffered some kind of ex-communica- 
kion, and at one time it was contended 
«that they were disqualified from instituting 
this suit. That contention, however, has 
been given up. 

The details of the pieadings have been 
given in the judgment of the lower Court. 
Briefly, the plaintiffs’ case is that severai 
woroperties were dedicated to Pir Mushayak 
which he inturn dedicated to God ; that 
Kiye survey numbers specified in the plaint 
Hhave-been dedicated to the pir or to the 
dargah and are wakf ; that defendant No. 1 
Khas claimed these properties as his own 
and has granted a permanent lease of 
one of them to defendant No. 2 and has 
thereby been guilty of a breach of trust 
which makes it necessary that he should 
be removed from management ; and that 
ascheme should be framed for administra- 
‘tion of the trust properties. The reliefs 
prayed for in the plaint are a declaration 
that the Roza of Pir Mushayak is a public 
«charitable religious trust, that the proper- 
ties described in the plaint belong to the 
said trust, theremoval of defendant No. 1 
from his office as Pir Jada or manager, 
the cancellation of the permanent lease 
granted by defendant No.1 in respect of 
one of the properties, and the drawing up 
of a scheme for the administration of the 
trust properties. The gist ofthe written 
statement, apart from certain technical 
defences, is that the suit. properties are not 
the subject of any public, charitable or 
religious trust, but the private property of 
the pirs and now of defendant No. 1. 
in the alternative, without prejudice to that 
contention, that there has been no breach 
of trust, and there is no necessity for the 
removal of defendant, nor for any scheme. 

The trial Court has found in favour of 
the plaintiffs that the suit properties are 
subject to atrust created for public pur- 
poses of areligious nature, and that the 
defendant has been guilty of a breach of 
trust inasmuch as he has asserted a pri- 
vate title to the properties and granted a 
permanent lease of one of them. It has 
found in favour of the defendant that there 
is no necessity to remove him from manage- 
ment or toframea scheme. Accordingly 
it has beon declared that the foundation, 
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Situated in Survey No. 136 consisting of 
the Roza of Pir Mushayak and the ad- 
joining mosque together with other build- 
ings is the subject ofa trust created for 
public purposes of a charitable and reli- 
gious nature, viz., for use as a mosque and 
a shrine by the Momin community. It 
has also been declared that - Survey 
Nos. 137 and 138 and Survey No. 105, plot 
No. 1, are properties attached to and be- 
longing tothe trust. It has been declared 
also that the right of management of the 
said trust and properties is solely vested 
in defendant No. 1 and his successors in 
the office of the religious headship of the 
Momin community, but is to be subject to 
certain directions contained in the judg- 
ment. Appeal No. 216 is by defendant 
No. 1. Appeal No. 217 is by the plaintiffs. 
The only point seriously argued in the 
lattter appeal is that a scheme ought to 
have been framed. Certain points of law 
were discussed atthe end of Mr. Thakor’s 
argument for defendant No. lin the main 
appeal. They are really preliminary points 
and may be dealt with first. In Novem- 
ber 1922, the Collector, acting on the re- 
port of the Prant Officer, declined to grant 
a certificate, unders. 93, Civil Procedure 
Code, for the fling of a suit. On January 10, 
1923, after fuller consideration, he sanction- 
ed_the suit for reasons sel out in his order 
(Ex. 51). It has been contended that he 
was precluded from giving sanction by 
reason of his previous refusal. But no 
reason has been suggested why that should 
be so. 

The law requires that the Collector 
should sanction the filing of the suit. He 
has done so. The fact that at one time he 
was not satisfied as to the propriety of 
giving sanction is immaterial. It was 
quite open tohim to change hismind on 
further consideration. Then Mr. Thakor 
has referred to Prem Narain v. Ram 
Charan (1), where the Privy Council has 
held that the sanction of Government under 
s, 92, Civil Procedure Code must be given 
specifically inthe case of each particular 
suit and pointed out that it does not ap- 
pear that this was done in this case. This 
point, however, was not and could not be 
pressed in view of Act IL of 1932 which 
validated all pending suits. The third pre- 
liminary point and the only one seriously 


(1) 136 Tnd, Cas. 461; A I k 1932 P 0 51 59 


JT A 121;53 1990; 90 W N53;36 O W N 235-35 


LW 924; 55 OL J 54, 1938, á LJ 182; GMT 
249; 34 Bom. LR 494; Ind. Rul, (1932) P O 125; 
(1932) M W N 685 (P O 
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argued is this: it has been held by the 
Privy Council in Abdur Rahim v. Muham- 
wad Barkat Ali (2) that only suiis claim- 
ing reliefs specified in s. 92 must be in- 
stituted in conformity with the provisions 
of that section and that a prajer for a 
declaration that. ihe property in suit is 
wakf property isa prayer fora relief not 
covered by the section, The point arose 
in this way. There was a suit properly 
filed inthe Court of the District Judge 
with the sanction of the Advocate-General 
under s. 92 claiming reliefs specified in that 
section. Subsequently an application was 
made for amendment of the plaint by add- 
ing strangers to the trust as parties 
and a prayer for a -declaration that the 
property was wakf, and this was done. 
The sanction of the Advocate-General was 
not obtained for the amendment, and the 
question arose whether it was necessary. 

The Privy Council held that it was not, 
because the relief claimed by the amend- 
ment was not one of the reliefs specified in 
the section. It was held in connection with 
a question whether the compromise decree 
which came to be passed in the suit 
amounted to res judicata, that in so far as 
the nature of the suit was changed by the 
amendments, viz., by adding strangers to 
the trust and by prayers for reliei not co- 
vered by s. $2, the suit ceased to be one 
of a. representative character. Mr. Thekor, 
relying particularly on that laiterfinding, 
has argued that the District Court 
in a suit under g. 92 has no 
jurisdiction to grant any reliefs except those 
which are specified in the section itself, 
that a declaration that the suit property is 
wakf cannot be asked for nor granted, 
and that s. 92 has no operation except 
where the existence of a publie charitable 
and religious institution is admitted. The 
proposition that s. 92 is to be confined 
to the. case ‘of admitted trusts was 
negatived in Jafar Khun v. Daudshah (3) 
where it was pointed out that it has 
always been the practice to inquire into 
and determine the nature of the institu- 
tion, if disputed. in a suit under s, 92. 
The other view would in a great many 
cases necessitate two suits, one before a 
Subordinate Judge and one in a District 
Court. Mr. Thakor contends that the 
case of Jafar Khan v. Daudshah (3) is 
impliedly overruled by the Privy Council. 

(2) 108 Ind. Cas. 361; A I R 1928 P C 16; 551 
A 66; 550519;9 PLT 65;I1L T40 Oal. 19; 27 LW 
339; 32 C W N 482; 26 A L J 464; 54M LJ 609; 
30 Bom. L R 774 (P. O). . 7 z 


" (3)9 Ind. Cas, 358; 13 Bom, L R49. 
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I am unable to agree with him. Tb 
question whether the Court in a su 
sanctioned in its entirety by the Advc 
cate-General or the Collector can mak 
a declaration that the property is wak, 
iu addition to granting the reliefs special 
fied in the section was not before thei 
Lordships, As for Mr. Thakor’s conten 
tion that the decree in this suit is withoum 
jurisdiction, I can find no support for sal 
whatever in the Privy Council judgment 
The only doubt—if there were any doub: 
at all- would be as to whether a declar 
ation that the property is wakf is bindi 
ing on persons other than the:parties t 
the suit. 

I now come to the main issus in these 
appeals—the question whether the sul 
properties or any of them are wakj 
First of all, it will be desirable to giv= 
a brief description of the suit properties= 
They consist of four survey numbers 
viz, Nos. 136,105-1, 137 and 138. Survey 
No. 136, with which most of the evidenc 
in the case is concerned, contains æ 
number of buiidings. In the centre lm 
ihe Roza or shrine which contains the 
tomb of Pir Mushayak and seven other 
tombs of members of the defendant’ 
family. To the south of the Roza there 
are buildings containing other tombs 
On the west there is a mosque. Thi 
survey number also contains an olds 
howd or water cistern. This is at pre: 
sent empty and has been so within the 
memory of all the witnesses, but pre 
sumably at one time it contained water. 
Water is at present provided by a welu 
and a water-pipe. In the south are ə 
number of residential buildings occupiedfl 
by the defendant and his predecessors 
on their visits to Ahmedabad. Along 
the north-side there is a large covered 
verandah for theaccommodation of per- 
sons visiting the shrine. The whole 
number containing these buildings is 
enclosed by a compound wall. Survey 
No. 105 is onthe south of Survey No, 136. 
It now contains a number of chawls 
for mill hands which were built in 
1921 by defendant No. 1 at a cost of 
neatly Rs. 40,000 which came from his 
private funds. Survey No. 137 is an 
ordinary field adjoining Survey No. 136 
on the north, Survey No. 138 is on the 
east of Survey No. 137, This number 
was permanently leased in 1906 by 
defendant No. 1's father. That lease was 
cancelled in 1913, but the land was 
leased again by defendant No. 1 in 1919 
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id mill chawls have been erected on 
The first two numbers are shown in 

e Record of Rights as devastan; the other 

fo are ordinary ryotwari lands. 

The history of these properties, so far 
m it can be ascertained, is briefly this. 
~ir Mushayak left property of the value 

about Rs. 9,000, as appears from the 
ct that his son Abdnilla Saheb’ pur- 
mased his  grand-mother’s one-sixth 
mare for Rs. 1,500 in 1704 (Hx. 174). 
atween 1704 and 1731 Abdulla Saheb 
irchased a number of small houses and 
=n2ll plots of land in the neighbourhood 

Pir Mushayak’s residence. Several of 
aese sale-deeds have been produced. 

is not necessary to refer to them in 
stail. Thè most important is one of 
me year 1707 (Ex. 180), and its impor- 
«nce consists in the fact that in the 
escription of boundaries it refers tothe 

oza Pir Mushayak and aiso to a 
“*ankah, which means a kind of monas- 
sry. In the year 1736 disputes arose 
setween Abdulla Saheb and his brother 
wad nephew. 

as ended by a compromise, the results 

. which are recorded in Ex. 18]. The 
come derived from the followers of 

ir Mushayak was estimated to be 

s.5,0.0 a year, and this was divided 
etween Abdulla Saheb and his’ brother 
w the proportion of 5 to 4. As regards 
me other property, the arrangement was 
mat half the Roza on the eastern side 
as to belong to Abdulla Saheb and the 
wher half on the west to his brother 

id nephew. The two brothers were 
seclared to have an equal share in the 
mosque and other places so that each of 
mem sitting in the Roza might perform 
me uras ceremony of Pir Mushayak. It 
as been suggested in the argument that 
Rese documents especially the partition 
wed indicate that the buildings and 
ends were private property and dealt 
ith as such. But the partition deed 
oes not necessarily show anything more 
ian a division of the management, and 
n any case private acquisition in the 
rst instance would not be very impor- 
ang for the purposes of determining the 
naracter of the properties 
mis evidence apparently relates to what 
« now Survey No’ 136 only. There is 
o evidence at all as to the time at 
“hieh, or the manner in which, survey 
"o. 105 was acquired. Survey Nos, 137 
ad 138 were acquired in quite modern 
mes as I -shall show. Between 1736 
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and 1857 there is an almost complete 
gap in our information, and the little 
that is known as to this period has been 
set out by the trial Judge in para. 22 
of his. judgment. 

I must next refer to the information 
which is contained in the Government 
records. The earliest document relating 
to No. 136 is Ex. 40 which is a. survey 
tippan of the year 1857. The Jand is 
described as talpad sarkari. ‘There is a 
rough sketch showing two buildings con- 
taining tombs. Exhibit-55 isan extract 
from the kayam kharda of the year 
1874-75. The land is here described as 
sanadi devasthan and shown as held on 
payment of quit-rent. Pir Mushayak is 
mentioned as the owner, and Ahmed 
Hussein alias. Abdulla Saheb (@. e. de- 
fendant's father) as the vahivatdar. 
There is note in the remarks column 
that 3,000 yards of the land are occupied 
by a Roza. Exhibit 60 is atjyamabandhi fasal 
patrak of the «new survey in 1888-89. 
Here the land is again described as 
devasthan sanadi, owner Pir Mushayak, 
and. vahivatdar Ahmed Hussein’ alias 
Abdulla Saheb as before. Exhibit 63. is 
the first extract relating to the Record 
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of Rights, In column 4 the entry is Pir 
Mushayak, owner, and Abdulla Saheb 
vahivatdar. Tbe same entry is repeated 


in column 9 andin column 10 the nature 
of the holding is given as inam. In 
column 12, which is for the nameof the 
tenant, the entry is Ali Muhammad Vaijir, 
mujawar, and there is a note in column 
13 that hewas to hold the land so long 
as he continued to worship the pir. This 
note. has been misunderstood by the 
learned trial Judge who says, in para. 23 
of the judgment: “There is a remark 
that the inam was to continue so long 
as pir's worship is done.” The remark 
has no reference to the continuance of the 
inam but merely recites that the {tenant 
held the land’on condition of the due per- 
formance of his duties as mujawar. 

The next document to be referred to is 
Ex. 116 which is a register of transfer, 
Village Form No. 7. It shows No. 136 
as devasthan inam. The owner is Pir 
Mushayak, and the vahivaidar Pir 
Saiyad Maher Husein, i. e.. the defend- 
ant, It is recorded that his name was 
entered on the death of his father ‘in 
1919. In Ex. 37, which is the latest 
extract from the Record of Rights No. 136 
ig still shown as devasthan, but in column 
-9 in which is to be entered the occupier 
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of inam land the entry is: “The owner 
of Pir Mushaysk’s Roza Pir Siayad Meher 
Husein". The defendant therefore in this 
entry is no longer shown as vahivatdar 
‘but as owner, and there is a note in the 
remarks column that this change was 
made on his application claiming the 
land as his private property by reason 
of the fact that the Collector had 
refused sanction to file a suit under 
s. 92. Coming to Survey No. 105 the 
first document is Ex. 39 which describes 
. the land as talpad pasyatu salami, The 
date’ is June ` 3, 1857. One Fakir 
Karimad is shown as the owner. There 
is no evidence to show who this person 
was. As the learned Judge points out, 
he was evidently not. a member of the 
defendant’s family, being a fakir. In all 
probability he was a mujawar of the 
Roza. Inthe kayam kharda (Ex. 55) the 
- Jand is shown as “sanadi  devastan 
permanent.” The owners are the Pirs 
Mushayak, Bakarsa and Kasamsa; the 
vahivatdars, defendants father Abdul 
Hasan Ali, Utam Pragji and Kamal 
Karim. The fact that one of the vahi- 
vaidars is a Hindu is curious. Probably 
he must have been only a tenant ofthe 
land. In Ex. 60, dated 1888-89, the 
description is the same. as before and 
again there is an entry of a Hindu 
vahwatdar along with defendant's father 
and another Muhammadan. In the Re- 
cord of Rights (Hx. 62) we find Survey 
No, 105 divided into three parts. Plot 
No. l -the only one with which we are 
concerned in this svuit—is shown 
belonging to Pir Mushayak; the vahivatdar 
is the defendant's father. Pir Kasamsa 
and Pir Bakarsa are shown as the owners 
of the other two portions and the names 
of other vahivaidars are given. Mr. 
Thakor laid some stress upon the entry 
in column 14, “Separated Brothers.” But 
as this entry obviously refersto the pirs 
who had been dead for centuries, the 
meaning of it is, to say the least of it, 
obscure. The later entries in the}Record 
of Rights are the same as the case of 
No. 136. 

‘The meaning of the terms used in the 
earlier records is thus givenin Robertson's 
Glossary. Talpad means the Government 
share in certain villages as opposed to 
the wanto or alienated portion. Talpad 
pasayatu means talpad lands alienated 
by gift. Pasayatu means lands held for 
he maintenance and support of religious 
and charitable institutions or for the 
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maintenance of village officers. Salam 
means tribute or quit-rent, As to Surve 
Nos. 137 and 138, we have more or less 
complete history. The old number whic 
corresponds to the present No. 137 wa 
purchased by Jamalbhai Aliji Momin, wh» 
wasthe mujawar of Pir Mushayak’s Roz 
in 1876, for Rs. 87~see Ex. 34. In 188 
this land stood in the name of Allauddi 
Fate. In the Record of Rights tk 
number was divided into two parts: Plc 
No. 1 stood in the name of Allauddi 
Fate and Plot No. 2 in the name of Val 
bhai Fate and afterwards of his son Nu 
bhai. Survey No. 138 was purchased b 
the same mujawar, Jamalbhai Aliji, i 
1883 for Rs. 299 (Ex. 35). This land ale 
stood in the name of Allauddin Fate i 
1887. Both these numbers were transferre 
to the name of defendant No. 1 as ownt 
of the Roza of Pir Mushayak in 1919—-se 
Ex. 37. This was done with the conser 
of the former holders Allauddin and Nw 
bhai as noted in the record. There is r 
very definite evidence as to who thes 
various holders were, but in all probabilit 
they were mujawars or managers. 

There is a good deal of oral evideno 
relating mainly to uras and the use < 
the mosque in Survey No. 1386. Fou 
plaintifis have given evidence themselve 
and they have examined eleven witnesser 
For the defence seven witnesses gay 
evidence in Court, and five were examine 
on commission. Stress has been laid on the 
fact that defendant No. 1 did not goint 
the witness-box himself, but he does m 
reside in Ahmedabad and has no person: 
knowledge of the suit properties prior t 
1919 when he succeeded his father as pi, 
He has examined his manager (Ex. 19% 
and his accountant (Ex. 200), and has pr 
duced all documents in his possessio 
The oral evidence is very largely -partisa 
in character. Most of the plaintiffs’ wi 
nesses are members of the dissentin 
faction ; most of the defendant's aré amon 
his own particular adherents. There hs 
probably been a good deal of exaggeratio 
and perversion offacts on both sides, bu 
the evidence certainly justifies the follow 
ing conclusions: 

Every year on the anniversary of Ph 
Mushayak's death some hundreds 0 
devotees assemble at the Roza for th 
uras. |The plaintiff's witnesses say ths 
the numbersrun into thousands. Butth 
most reliable witness on that point is 
Police Sub-Inspector (Ex. 204). As Suk 
Inspector in Ahmedabad he has attende 
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he uras every year from 1915-1926 to 
maintain order and keep the peace. 


“\ccording to him. the believers (by which 
e Means apparently Momins belonging 
o defendant's party) number from 200 to 
,000; those belonging to the other party 
«umber from 100 to 150.] The pilgrims 
«re mostly Momins, but some other 
fuhammadans also attend. On these occa- 
ions all those attending offer prayers 
wublicly in the mosque without Jet or 
‘indrance. The defendant has entirely 
ailed to prove that there is anything 
+rivate about the mosque. Itis a building 
£ some size capable of holding 150 to 
“00 people. Thereisno reservation of it 
or the defendant's family or even for the 
arty amongst his followers who support 
«is claims to be the hayat pir. 
The dissenters have been admitted as 
{$ right, and though in recent years it 
25 been necessary to have Police super- 
ision, it has been merely for the purpose 
$ maintaining order. The defendant's 
‘yitnesses prefer to call the building an 
badatkhana or a prayer house instead of 
< mosque, and have made an attempt to 
Mlistinguish it from a public mosque. One 
4 the witnesses examined on commission 
cas.deposed that the difference between 
=~ mosque and an ibadatkana consists 
mi the fact that in a mosque there must 
e a muezzin to call to prayer, prayers 
«aust be offered five times aday, anda 
noulvi or preacher must be maintained. In 
Whe cross-examination of plaintiff's witnesses 
mb was elicited thatthe five callsto prayer 
ve not observed. Thers is no moulvi: 
Mere is also no pulpit. These things 
«owever are not necessary to constitute a 
saosque, as was pointed outin Akbarally 
` Mahomedally (4). Even the defence 
witnesses have to admit that there is no 
eal restriction on public worship in the 
«aosque. The same witness, to whom I 
mave just referred, who made the distinc- 
-ion between a mosque and an ibadatkana, 
as deposed: 
“At the time of uras when we 
rayers in the 


our hundred or 
Mtend.” 


And then in reply to a specifie ques- 
ion. “Do all offer their prayers there?” 
ne said, “Those who want to offer prayers 
way offer them there.” 

It also appears that the mosque is used 
‘or prayer by persons visiting the shrine 
other times and not only on the 

(4) 138 Ind, Cas. 810; A 1 R 1932 Bom, 256; 34 
Bom, L R 655; Ind. Rul, (1932) Bom, 434, 
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1 go there we ofler 
ibadatkhana. Two hundred, 
five hundred persons would 
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occasion of the uras. Offerings of flowers 
and cocoanuts are made at the shrine. 
Gifts of money also appear to be made. 
But on this latter point the evidence is 
most conflicting and unreliable. The 
plaintiffs have made a strenuous effort to 
show that until recent years, i. e, until 
the schism began, there used to be a galla 
(i.e. a money-box} in which were placed 
contributions for the up-keep of the iun- 
stitution. The money so contributed,amount- . 
ed according to some of the witnesses, to 
several thousands of rupees a year. 
According to the defence witnesses, there 
never was any galla and the pilgrims 
never did more than present a small coin 
or two to the mujawar, One thing is 
clear. There certainly has been no galla 
there ever since the Sub-Inspector (Ex. 204) 
has been in attendance. 

In view of the very. unsatisfactory 
nature of the evidence on this point, I 
think it would be unsafe to hold either 
that any considerable amount of money 
has been contributed in this way or that 
any money that may have been contributed 
must necessarily have been intended for 
the upkeep of the institution. It must be 
remembered that most of the people who 
visit the Roza are the disciples of the 
pir for the time being as as well as the 
disciples of Pir Mushayak, and therefore 
even in the case of offerings at the shrine 
there is no presumption that they would 
be made for the benefit of the 
shrine only. A rather feeble attempt was 
made to show that the affairs of the Rozu 
had been managed by the jamat, though 
what jamat is referred to is not clear, 
since, admittedly, there is none at 
Ahmedabad. The trial Judge has dis- 
believed the evidence as to this—I think 
quite rightly. It does not appear that 
anything much in the way of management 
has ever been required. What was needed 
was no doubt doneby the vahivatdars ap- 
pointed by the pirand the mujawar. The 
old accounts produced by the defence contain 
entries of considerable sums of money 
remitted to Jamalbhai, the mujawar al- 
ready mentioned in connection with Survey 
Nos. 137 and 133, for the expenses of the 
uras and other purposes (Exs. 205 to 
212). 

Bhs or two minor points may be men- 
tioned. The plaintiffs’ witness (Ex. 150), 
who is a Bombay Victoria driver, has 
deposed that his grandfather was buried 
near the Roza. Another witness (Ex. 152} 
says that his sister's son was buried there. 
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Witness (Ex. 151) whois a contractor says 
that he presented stones for the con- 
struction of a pavement in front of the 
Roza. All these statements are denied 
by the defendant. But, I think, they are 
probably true. In 1914, it appears that 
the Roza required certain repairs and an 
appeal for contributions was issued by the 
pir (see Ex. 54). Plaintiff No. 1 says that he 
subscribéd Rs. 250 and witness (Ex. 155) 
claims to have subscribed Rs. 200. Witness 
(Ex. 159) says thathe sold some cotton 
and gave the proceeds (Rs. 100 to Rs. 150) 
‘to the mujawar. The defendant says that 
the appeal fell upon deaf ears and the 
repairs which cost over Rs. 3,000 were 
paid for out of his own pocket. There 
is little doubt that the bulk of the money. 
came from the pir himself. But probably 
a certain amount . was contributed by the 
devotees, and in any case the fact that 
a public appeal was issued is not with- 
out significance. ‘These are the facts 
from which it has to be determined 
whether the suit properties are wakf. 
In the course of the very .thorough 
and learned arguments in this case, we have 
been referred to numerous authorities as to 
the manner in whicha wakf can be con- 
stituted under the Muhammadan Law. It 
_is not necessary however to refer to these 
authorities in any detail for this reason. 
Although it was asserted in the plaint that 
the properties were dedicated to Pir 
Mushayak and were by him dedicated to 
‘God, there is, not unnaturally having 
regard to the lapse ot time, no direct 
evidence of any dedication at all. These 
properties could not possibly have been 
dedicated to God by Pir Mushayak for, 
with the exception of a small part of 
Survey No. 136, they were all acquired after 
his death — some of them centuries after his 
death. If itis to be held that there has been 
any dedication at any time, it can only be 
by presumption from long use for public 
purposes, and the presumption, if it can be 
made at all, presupposes due compliance 
with the legal forms whatever they may be. I 
shall therefore deal very briefly with the law. 
The authorities cited show that there must 
be a declaration of dedication which should 
be made contemporaneously with the act of 
dedication: Banubi v. Narsingrao (5). The 
wakif must divest himself of the ownership 
of the property: Muhammad Yunus v. 
Muhammad Ishaq Khan (6). Physical 
(5) 31 B 250; 9 Bom, L R91 


(6) 62 Ind. Cas, 896; A I R 1921 All. 103; 43 A 487: 
19 A L J 380, atte Pi 
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délivery is not essential, but such possessio» 
as is possible must be given: Abadi Begus 
v. Kaniz Zainab (7). There are specit 
rules in the case of mosques: Wilson’s Angle 
Muhammadan Law, s. 320; Amir Ali 
Muhammadan Law, Vol.1, page 39'; anm 
Tyabji’s Principles of Muhammadan Las 
s. 514. When once a building has. been se 
apart asa mosque it is enough to make’ 
wakf if public prayers are once said thel 
with the permission of the owner,’ Bu 
though a declaration of dedication and cor 


“pletion by some act giving practical effec 


to it are essential, it was not always nece: 
sary that there should be any direc 
evidence of these things. Dedication ma 
be inferred from long user as wak 
property: see Court of Wards v. Ila 
Bakhsh (8) and Muhammad Hamid v. Mia 
Muhammad (9); and other cases cited i 
Tyabji’s Principles, s. 458. There can bena 
doubt as to this principle which is recognize 
in all the text books. 

Now,fin the case of Survey No. 136 there ja 
evidence of long user—user which ma 
reasonably be presumed to date from th 
time the land was acquired centuries ago- 
for purposes recognized by Muhammada 
Law as proper subjects of wakf. Thetom 
of a recognized saint is such an object: se 
Tyabji, s. 484. A mosque, of course, is, an 
this mosque, which is referred to in tha 
partition deed of 1736, must have bee 
built in Pir Mushayak’s time or soon aft« 
his death. In my opinion it must b 
presumed that the Roza and mosque hav 
been duly dedicated and have becom 
wakf by user, and the presumption ma 
fairly be extended to the other building. 
and the land enclosed within the compoun. 
wall which may be regarded as appurter 
ant tc the Roza. So far as this surve 
number is concerned, the trial Judgen 
clearly right. 3 

But, in the case of the other surve 
numbers, there is no evidence ofany use 
from which a dedication for public c 
religious purposes could possibly 6 
presumed. Thereisin fact practically n 


<7) 99 Ind. Cas. 669; AIR 1927 P C 2; 54 I 
33; 6 Pat, 259; (1927) M W N 12;27A L J 51; 38 M 
T 33; 40 W N153;8P LT 107; 31 O WN 36: 
52 M 1, J 430; 29 Bom. L R 763 (P 0). 

8)17 Ind. Cas, 744; 40 C 297; 4014 181P W' 
1913; 11 A L J 265; 13 M L T 318; 1913) M W N 276 
17 © L J 360; 27 P R 1913; 8 P LR 1913; 15 Bom 
L R 436; 25 M LJ 61 (P C). 

(9) 77 Ind. Cas. 1009; A I R 1922 P O 384; 50 I. 
92; 4 L 15; 44M L-J 149; 32 ML T 52; 20W} 
Oy. 25 Bom. L R 660;33 OL J 231; 1P W R19 
(P 0). i 
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evidence as to the manner in which these 
lands have been used for the purposes for 
which they have been used until we come 
to the present century. In 1908 we find 
Survey No. 138 permanently leased by the 
defendant's father for the erection of mill 
chawls. The rent received is credited to 
the Pir Mushayak’s private account. In 
1921 we findthe defendant erecting chawls 
on Survey No. 105 at his own expense— 
apparently asa private transaction quite 
independent ofthe Roza. (I do not think 
any importance can be attached to the 
statement of the plaintifi’s witness Ex. 151 
about certain tombs being removed before 
the chawls were builtin this land. There is 
no corroboration of what he says on the 
point, and there is no reference in any ofthe 
records to this land as kabrasthan). 

_ If the lands other than Survey No. 136 are 
to be held to be wakf, it must be upon 
considerations quite different from those 
which apply in the case of that number. 
As far as l have been able to gather from 
the learned trial Judge’s judgment, he holds 
that No. 105 must be taken to form part of 
the wakf estate because the entries in the 
records justify ibe conclusion that it must 
at some time or other have been the subject 
of a grant for the benefit of the institution. 
The description of the land as devasthan 
and the fact that it has been partially 
exempted from payment of assessment 
from before 1874 aie important items of 
evidence. When considered in conjunction 
with such evidence of public user as we 
havein the case of No. 136, they help to 
build up a convincing case. But consider- 
ed by ihemselyes, they are far from being 
convincing. Devasihan properties are not 
necessarily public. There may be private 
as well as public wakfs and the revenue 
records do not always distinguish between 
them. There are, of course, numerous kinds 
ofinam grants carrying total or partial 
remission of assessment. Moreover, the 
Ccurts have never held that entries in the 
old survey records kept primarily for fiscal 
Purposes are in themselves sufficient evi- 
dence cf title. The entries in the Record of 
Rights stand on a rather diferent footing, 
at any rate since the Land Revenue 
Amendment Act of 1913. But the plaintitis 
can hard)y rely on any presumplion arising 
from the Record of Rigbts since, as those 
entries now stand, they purport to show that 
the defendant is the owner of the properties 
and not manager or trustee. Itis also a 
pointto be remembered in connection with 
this part of the evidence that defendant 
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No. 1's father was a minor when the land 
was first shown as devasthan in 1874, and 
that he and the defendant never resided in 
Ahmedabad. In my opinion that is no 
sufficient evidence to justify the lower Court’s 
finding that Survey No. 105 belongs to the 
trust. 

The grounds on which Survey Nos. 137 and 
138 have been held to form part of the 
estate appear to be these. They were 
purchased by Jamalbhai who was mujawar 
of the Roza. There is nothing in the 
defendant's accounts to show that the 
purchase money came from the pirs 
private funds. The lands were in the 
occupation of persons who were probably 
connected with the Roza as mujawars or 
managers until they were transferred to the 
defendant's name, and they were transfer- 
red to him as owner of the Roza. Until 1907 
(i. e., after the lease of Survey No. 138) 
there is nothing to show that the pir derived 
any income from them. These facts inthe 
learned Judge’s opinion justify the conclu- 
sion that they must oave heen purchased 
out ofthe funds ofthe institution for‘the 
benefit of the institution, and therefore 
belonged to it. But the reasoning is not 
very convincing when all the facts are con- 
sidered. Jamalbhai was no doubt a 
mujawar, but he also held a power-of- 
attoiney which constituted him the general 
agent of the pir (Ex. 182), The defendant’s 
accounts show that considerable sums of 
money were remitted to him from time to 
time and, though it is impossible to trace 
the money wilh which these lands were 
purchased, it appears that money was sent 
to him for secular purposes besides what 
was sent for the purpose of the uras. There 
is nothing to show that he purchased for 
the pir. Thereis equally nothing to show 
that he purchased for the Roza. But the 
principal difficulty in the plaintiff's story 
is the one I have already indicated. 

It isan admitted fact that the pir basa 
large private income. He receives some- 
thing like Rs. 50,000 a year from various 
presents and taxes and also has land at 
Jalanpur (see Exs. 129 to 200). But there 
isno reliable evidence to show that the 
Roza on the other hand had any income to 
speak of. The plaintiff's witnesses speak 
vaguely of income derived from flowers, 
cocoanuts, weighing of children, auction of 
the right to hoist a flag, and cash offerings 
at the shrine. It is doubtful, however, to 
say the least’ of it, whether what was 
received inthis way was ever more than 
enough to defray the expenses. It ig 
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certainly not proved that there ever has been 
any galla fund such as that referred to in 
Advocate General of Bombay v. Yusufallt 
(10)—the case relied on by the learned trial 
Judge—ifrom whichit would be possible to 
purchase property for the Roza. ThejCollect- 
or’s order granting sanction to the suit (Ex. 
51) mentions the fact that in the mutation 
proceedings in 1919 the defendant said that 
those lands were purchased out of the Roza 
funds. But the statement has not been 
proved. Wedo not know exactly what it 
was he said, and it is difficult to see 
what personal knowledge he can possibly 
have of transactions which took place be- 
fore he was born. As for the fact that 
these lands appear to have been occupied 
at first by the mujawars, no great im- 
portance can be attached to that, since 
no separate account of income and expenses 
of the Roza has ever been kept in the pir's 
books. It may well be that the persons 
in charge as mujawars and managers were 
allowed to enjoy the incomesuch as it was, 
and the pir sent what further amount was 
necessary for expenses and maintenance. 
Very probably the mujawars were allow- 
ed to occupy the neighbouring lands in 
lieu of wages. It would not be justifiable 
to infer from that that these lands belong- 
ed to the Roza. For these reasons, I 
am unable to agree with the trial Court's 
view that Survey Nos. 137 and 138 any 
more than Survey Nc. 105-1 form part of 
the wakf estate either because they were 
purchased out of the trust funds or for 
any other reasons. 

The result is that Appeal No. 216 suc- 
ceeds so farjas these three survey numbers 
are concerned, but fails as to Survey No. 
136. All references to Survey Nos. 105-1, 
137 and 138 must be deleted from the 
decreta “order which, however, will be other- 
wise confirmed. As regards the cross-appeal, 
it might bave been difficult to accept 
the lower Court's reasons for not framing 
a scheme if we had agreed with its view 
that all the properties in suit are wakf. 
But now that the wakf is confined to 
Survey No. 136, we see no necessity for 

` any scheme. As regards costs in the main 
Appeal No. 216 each party has partly 
succeeded and partly failed. We consider 
thet the proper order as to costs will be 
that the plaintiffs: and defendant No. 1 will 
pear their own costs bothin the suit and 
in theappeal, Defendant No. 2 will also 


(10) 84 Ind. Cas. 759; A I.R 1921 Bom. 338; 24 
Bom, LR 1060. 
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pay his own costs. The trial Judge point- 
ed out that it was unnecessary for him to 
employ separate Counsel as his defence was 
identical with that of defendant No. 1. 
The same applies in the appeal. Defend- 
ant No, 2 will, therefore, pay his own 
costs throughout. Appeal No. 217 is dis- 
missed with costs. 

Baker,J—TI agree and have nothing 
to add toihe exhaustive judgment delivered 
by my learned brother. There is no direct 
evidence of dedication in this case. Infact, 
although the arguments have lasted several 
days, the evidence on the whole is of a 
somewhat iinebulous character. But there is 
evidence that the mosque in survey No. 
136 has been used for purposes of worship, 
and that an annual uras ig held there 
which is attended bya large number of 
devotees, and this being so the evidence leads 
to the conclusion that this particular 
number must be regarded as wakf. But, 
so far as the other numbers are concerned, 
there is no evidence either of dedica- 
tion or of their being purchased out of 
funds of a religious institution or indeed 
of any connection between them and the 
land on which the mosque and the Roza stand, 
except that they belong to the person who 
is the religious head of the institution. 
In these circumstances, I agree with the 
judgment which has been pronounced and 
the order consequent thereon. | 

D. Appeal allowed in part. 





CALCUTTA HIGH COURT 
Civil Rule No. 112 of 1934 
March 5, 1934 
Mariik ano M. C. Guosp, JJ. 
IareH, a PLEADER 
Legal Practitioners Act (XVIII of 1879), s. 12— 
Notice served on Subordinate Judge signed by Pleader— 
Notice containing malicious and defamatory matier— 
Pleader, if liable under s. 13, 

Rule was issurd against a Pleader to show cause why 
be should not be dismissed or suspended under s. 13, 
legal Practitioners Act, on the ground of grossly 
improper.conduct in the discharge of his professional 
duty by giving notice under 8. 80, Civil Procedure 
Code, upon a Subordinate Judge, which con- 
tained highly objectionable worde. It was signed 
by the Pleader and it purported to be given on behalf 
of bis client. At more than one place in the notice 
the Subordinate Judge was charged with having 
misused his powers and also with having wantonly, 
with intent to harm and disgrace his client ordered 
an attachment before judgment. The Pleader in 
showing cause, tried to explain his conduct by 
saying that he had signed the notice without having 
read the contents thereof: ; 

Held, that the Pleader's explanation that he sign 
this document without reading it could not be a 
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cepted. The Pleader had been guilty of grossly 
improper conductin the discharge of his profession- 
al duty and had therefore brought himself clearly 
within the purview of a. 13, Legal Practitioners 
Act. 


Messrs. Charuchandra Biswas and 
Sateendranath Mukherji, for the Pleader. 
Messrs. Sharatchandra Basak and 


Roopendrakumar Mitra, for the Crown. 
Mallik, J—This Rule was issued on 
H. a Pleader practising in the Court at 
Bealdah, to show cause why he. should 
not be dismissed or suspended under s. 13, 
Legal Practitioners Act, on the ground of 
grossly improper conduct in the discharge of 
his professional duty by giving notice under 
s. 80, Civil Procedure Code, upon Babu 
Kshirodeshwar Banerji, Subordinate Judge 
at Alipur, a notice which contained highly 
objectionable words, The notice is dated 
September 12, 1933 and was received by 
the Subordinate Judge on the 13th idem. 
It was signed by H and it purported to 
be given on behalf of his client, Ray 
Bahadur Jogendrachandra Ghose. At more 
than one place in the notice, the Subordi- 
nate Judge was charged with having mis- 
used his powers and he was charged also 
with having wantonly, with intent to 
harm and. disgrace the Ray Bahadur 
ordered an attachment before judgment. 
There can be no manner of doubt that 
these accusations, coming from a Pleader 
acting on behalf of his client, directed as 
they weie against a Judical Officer presid- 
ing over a Court and which were almost 
defamatory in a character, clearly amount- 
ed to grossly improper conduct on. the 
part of H. Indeed H., in his explana- 
tion, practically admitted that that was so, 
H., however in showing cause, has tried 
tc explain his conduct by saying that he 
had signed the notice without having read 
the contents thereof. His story was that 
one Surendra Babu (full name not disclos- 
ed) whom he knew to be a gomasta of 
Ray Bahadur Jogendrachandra Ghose, prc- 
duced before him a plain sheet of paper 
without titlehead containing some type 
. written matter and told him that the Ray 
Bahadur had sent the same to him to be 
signed by him, and H, who was very busy 
at the time and had no time to go through 
the contents of the document except one 
or two lines at the bottom, signed the do- 
cument and returned it to Surendra Babu. 
The question is whether this story can be 
accepted. I am inclined to think that it 
cannot. J find it extremely difficult to 
believe that a Pleader having any sense 
of responsibility—and there is nothing 
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to show that H had no sense of responsi- 
bility in him—should put down his signa- 
ture on a document cantaining ‘something 
about damages without reading the contents 
thereof—only at the bidding of a gomasta 
ofa client, although the client wasin a sort 
of loco parentis to him. I have, therefore, no 
hesitation in holding that the Fleader H has 
been guilty grossly of improper conduct in the 
discharge of his professional duty and has 
therefore brought himself clearly within the 
purview of s. 13, Legal Practitioners Act. 

Now fhe question is what punishment 
should be imposed on him. On the one 
hand, the language used by him was highly 
objectionable, while, on the other hand, 
there is the fact that he has expressed his 
unqualified apology for what has been 
done by him and has also given an as- 
surance that he will never do it again and 
there is also the fact that he is anold man 
of 63 and has put in thirty years of practice. 
Taking all the facts and circumstances into 
consideration, I am of opinion that the 
ends of justice will be satisfied if we 
suspend him for three months and I would, 
accordingly, suspend him for that period 
of time from to-morrow. 

M. C. Ghose, J.—I agree. The notice 
under s. 0, Civil Procedure Code, which 
was served upon the Subordinate Judge, 
is of highly objectionable character. Malice 
and ill-will are imputed to the Judge in 
the discharge of his duty. The petitioner 
is a Pleader of 30 ;ears’ standing and he 
ought to know that a Judge acting officially 
isnot liable to be sued in any Civil Court for 
any act done or ordered to be done by him 
in the discharge of his official dutvw—whe- 
ther or nut he acted within the limit of his 
official powers provided that he acted in 
good faith at the time of doing the act 
or ordering the act, complained of to be 
done. The Pleader’s explanation that he 
signed this document without reading it 
cannot be accepted. He is a Pleader of 
experience and must be held responsible 
for the contents of the document, which he 
signed. 


D. Rule made absolute. 
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BOMBAY HIGH COURT 
Letters Patent Appeal No. 19 of 1932 
December 5, 1933 

Baker AND BroomFigup, JJ. ; 
MOTA RAGHUNATH MARWADI— 
DEFENDsNT— APPELLANT | 


versus 
SIDHRAM ANNAJI MANURKAR 


PLAINTIFF - RESPONDENT 

Civil Procedure’ Code (Act V of 1808),s. 11—Res 
judicata— Ownership of wall disputed—Previous 
decision based on title—Subsequent decision of 
Survey Oficer in favour of the other party— 
Previous suit, if a bar to another suit based on 
title—Decision of Survey Oficer, if conclusive and if 
has effect of setting aside the judgment in the previous 
suit - Bombay Land Revenue Act (V of 1879), s. 121. 

The defendant pulled down the wall separating 
his and the’ plaintiff's (who was his neigh- 
bour) house, and built a new one In 1923 in 
a suit against the defendant the plaintiff claimed 
that he wasthe owner ofthe old wall and the 
defendant 
strip of land belonging tothe plaintiff, by lessen- 
ing its thickness, -Mandatory injunction directing 
the defendant to pull down and re-build the wall 
of the original thickness on the original place, and 
also the possession of the strip of land, were 
prayed for In a previous suit between the parties, 
which was decided in 1913, the ownershipfof the wall 
was declared to be in the plaintiff In revisional survey 
of 1917, the boundary lire included the wall within the 
defeudant’s plot. The lower Courts held in favour 
of the plaintiff and the matter as res judicata. 
The decree was reversed on second ‘appeal when 
it was held that the Court which had decided the 
question had no juriédiction to do it, as the 
question which related to the boundary, should 
have been referred tothe Collector and the present 
suit was not, therefore, res judicata It was also 
held thatthe decision of the Survey Officer was 
conclusive evidence andthe plaintiff could not suc- 
ceed On appeal under Letters Patent: < 

Heid, that the subsequent decision ofthe Survey 
Officer in 3917 with regard to boundary could not 
have theeffect of selting aside the judgment of 1913, 
in which the ownership of the walk was decided 
in favour of the plaintiff. The question of title 
was, therefore, barred by res judicata, | 

L. P. A. from the following decision of Mr. 


Justice Barlee, in 8. A. No, 69 of 1929, 


Barlee, J—The plaintiffs and the de- 
fendant are neighbours. Plaintiffs’ case was 
that house No. 1246 (formerly 943) was 
of his ownership and that beyond its 
eastern wall was the defendant's house 
No. 1245 (old No. 942). He claimed the 
ownership of the partition wall and com- 
plained that in his absence the defendant 
had demolished that wall which was two 
feet eight inches in thickness and had built 
another wall of one foot six inches. He 
sued for a mandatory injunction that the 
defendant should remove the new wall and 
build another of the former thickness and 
at the former place. The defendant plead- 
ed that the wall in dispute belonged to 
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him. The trial Court decided in the plain- 
tiffs’ favour. On appeal the learned Dis- 
trict Judge took the same view on the 
ground that the question of the “ownership 
of the wall had been decided in -the pre- 
vious suit, and the matter was therefore 
res judicata. - 

The first quarrel about this wall took 
place in 1913, when Manurkar, the present 
defendant (appellant) filed a plaint claim- 
ing the- ownership of the wall. That was 
suit No. 305 of 1913 and it was decided 
against him that the whole wall belonged 
tothe plaintiff in this suit. In 1917 there 
was a revision survey and it is admitted 
that the boundary line was then drawn so 
as to include the wall within the defend- 
ant’s plot, that is to say, the decision of 
the Survey Officer was different from that 
of the Civil Court. Now the question is 
whether in-these circumstances the decree 
of 1913 bars the defence in the présent suit. 
This point, I notice, was not argued before 
the learned District Judge. But it is a 
point of law and is available to the ap- 
pellant in second appeal. Now the deci- 
sion turns upon the interpretation of s. 121, 
Bombay Land Revenue Code, Act V- of 
1879. This section comes in Ch. IK which” 
deals with “the Settlement of Boundaries 
and the Construction and maintenance of 
Boundary marks” and it enacts: 

“The settlement of a boundary under any of the 
foregoing provisions of this chapter shall be determ- 
inative—(a) of the proper position of the boundary 
line or boundary marks, and (6) of the rights of the 
landholders on either side ofthe boundary fixed in 


respect of the land adjudged to appertain, or not to 
appertain, to their respective holdings.” 

“The foregoing provisions” alluded to are 
ss. 119 and 120, Section 119 deals with 
determination of field boundaries and it 
provides as follows: 

‘If... the boundary of a field or holding be un- 
disputed .... ,it may be laid down as pointed out by 
the holder or person in occupation, and, if disputed 
or if the said holder or person in occupation be not 
present it shall be fixed by the Survey Officer.... If 
any dispute arise concerning the boundary of a 
field or holding whiéh has not been surveyed, or if 
at any time .....a dispute arise concerning the boun- 
dary of any survey number ..... it shall be determined 
by the Collector.” 


This section has been considered in many 
cases in this Court. In Krishnarav v. 
Lakshman (1) it appears (though the facts 
are not given) that the District Judge had 
dismissed the suit for want of jurisdic- 
tion. It was pointed out that Act V of 
1879 did not govern the case and that ander 
Act X of 1s76 a Civil Court had jurisdic- 
tion to entertain suits between private 

(1) (1863, P J 191, 


1934 
persons for the purpose of establishing 
any private right, although it might be 
affected by anyentry in any record of a 
revenue survey or Settlement or in any 
village papers. The case was remanded 
for adjudication on the rights of the parties, 
and their Lordships gave this direction: : 

“ Should the official determination of a boundary 
become an essential element of his decision he may 


postpone his disposal of the case until a settlement 
y the Collector has been obtained.” 


In Bai Ujam v. Valiji Rasulbhai (2) it 
was held that the decision of the Collector 
as to the boundaries was conclusive. In 
Bala Joti v. Nana Dhulappa (2) there was 
a dispute as to position of the boundary 
line between two survey numbers. The 
defendant alleged that the boundary marks 
had been changed. Their Lordships re- 
marked (p. 42*): 

“We do not, however agree with the Assistant Judge, 
that in such a case the jurisdiction of a Civil Court 
is ousted by s. 4 (g) of Act X of 1876.” 

But they remanded the case for a deci- 
sion whether the Collector had determined 
the boundary marks, and directed as fol- 
lows: If the Collector has not already 
settled the boundary, a postponement of 

. the case will be necessary in order to 
enable the Civil Court to dispose of the 
case according to law as suggested in Kri- 
shnarav v. Lakshman (1). The last case 
relied on for the appellant is Lakshman v. 
Antaji (1) in which their Lordships directed 
the lower Court to ascertain ifthere had been 
any decision by the Collector and if there 
had been no such decision ordered the 
Court to require the plaintiff-appellant to 
apply to the Collector to secure a decision. 
On these cases, the learned Counsel for the 
appellant contends that the questicn as to 
where a boundary line should ke drawn 

-is one for the Collector and cannot be 
decided: by a Civil Court. Of this there 
can be no doubt. If the decision in 19138 
involved the settlement of the boundary 
line, the Court should have referred the 
matter to the Collector or directed one of 
the parties (the plaintiff) to the Collector 
and should not itself have fixed the boun- 
dary line. If the decision amounted to 
settlement of the boundary line the Court 
had no jurisdiction and its decision is not 
binding on the parties. 

. For the respondent, it is contended that 

s. 121 dces not apply. The guestion at 
issue in 1913 had reference to the owner- 

2) 10B 456. 

3) (1898) P J 41. 

4) 25 B 312; YBom. L R 1083. 


*Pags of (1898) P. J.—lEd.} 
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ship of the wall, and the Oivil Court had 
jurisdiction to decide that point. Thus 
when the line was drawn by the Survey 
Settlement Officer in 1917 there were not 
two landholders one on either side of the 
boundary, whose rights were fixed by the 
decision; ‘but the plaintiff was the owner 
of the land on either side of the boundary 
—on the one side plot No. 1246, and on 
the other side the wal]. This argument, 
however, leaves out of account the fact that 
in 1913 the present defendant sued as 
owner of survey No. 1245, and it was 
nowhere suggested that he was the owner 
of any portion of 1246, or that the present 
plaintiff was the owner of any portion of 
1245. In point of fact, the question to be 
decided was whether the wall was within 
or without the boundary of 1245. The real 


. question at issue was where was the boun- 


dary line, and that, as I have said, was a 
question which should have been referred 
to the Collector. For these reasons, the 
decision of the learned District Judge 
must be reversed. The decision of the 
Survey Officer is’conclusive evidence that the 
wall falls within the defendants’s plot and 
the decision of 1913 is of no effect inasmuch 
as the Court had no jurisdiction. The 
appeal is allowed. In view of the nature 
of the dispute I make no order as to costs. 
„Messrs. Y. N. Nadkarni and V. D, 
Limaye, for the Appellant. 

Messrs. B. Tyabji and G. S. Mulgaonkar, 
for the Respondent. l 

Baker, J.—This is a Letters Patent 
appeal from the decision of Barlee, J., re- 
versing the decree of the District Judge 
of Poona passed onappeal: The facis are 
simple. There was a dispute about a 
wall between the plaintiff and the de- 
fendant, who are neighbours. The first 
Court awarded the plaintiff's claim, and on 
appeal the District Judge of Poona con- 
firmed the decree onthe ground that the 
matter was res judicata by reason ofa 
suit in 1913 between the parties. On 
appeal Barlee, J. sitting singly, reversed 
the decision of the District Judge on the 
ground that the question that was decid- 
ed in 1913 wasa boundary dispute with 
which the Court had no jurisdiction to 
deal, and therefore that decision does not 
bar the present suit by res judicata, 
and that in 1917 there -was a demarcation 
of the boundary line which showed that 
this wall was in defendant’sland. There- 
fore the plaintiff was not entitled to suc- 
ceed. From that decision this Letters 
Patent appeal is presented. 3 
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a suit against the plaintiff's predecessors 
for certain reliefs including a declaration 
that he was the owner of the wall now in 
suit. That was decided against him and 
an issue was framed asto the ownership 
of the wall and it was found that the de- 
fendant (i. e. the predecessor of the pre- 
sent plaintiff) was the owner of the wall. 
That decision would operate as res judicata. 
But itis contended that when in 1917 
the boundary between the two survey 
numbers which are the same as the houses 
occupied by the parties, was fixed, that deci- 
sion under s. 121, Land Revenue Code, is 
determinative, and that therefore as the 
wall falls within the boundary of the pre- 
sent defendant's survey number, the 
plaintiff cannot succeed. No doubt it has 
been laid downin series of decisions 
which are refereed to by Barlee, J., that 
the decision asto a boundary line between 
two plots is a matter for the Collector, 
and in Lakshman v. Antaji (4) the Court 
was directed by this Court to ascertain 
whether there had been a decision by the 
Collector: and if there was no such deci- 
sion: to order the plaintiff to apply to the 
Collector to secure a decision. It may be 
observed that ia 1913 when the present 
defendant brought the suit already refer- 
red to, there had been no decision by 
the Collector as to the boundary. Had 
that suit proceeded on the question of the 
boundary between the two houses, ib might 
be argued that that was a matter for the 
decision of the Collector under s. 121, 
Bombay Land Revenue Code. But from 
the judgment in that suit we find nore- 
ference to the boundary. The suit was 
decided on title and it was held that 
the wall belonged to the predecessors of 
the present plaintiff and not to the pre- 
sent defendant, and it woulda strange 
thing if several years after the decision 
in 1913, from which there was no appeal, 
and which therefore become final, it were 
possible to re-open the question by a deci- 
sion of the Collector or the Survey Officer 
` fixing the boundary between the two 
houses—a decision which deals with the 
boundary between two plots of land 
and has no direct reference to the wall 
in question. 

Tt hes been held by a Bench of this Court 
in a recentdecision in Kanhailal Badri 
Das v. Ismailbhai Kasambhai (5), that the 
Civil Court has jurisdiction to entertain a 


(5) 99 Ind Cas, 823; AI R 1927 Bom. 140; 28 Bom- 
LR 1498. : 
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suit for settlement of boundaries and fields, 
where subsequent to the filing of the suit the 
boundaries have been determined by Revenue 
Officers, That view has been criticized by 
learned Counsel for the respondent. It is, how- 
ever, a decision of this Court and is binding 
upon us. But, in the present case, it is 
not necessary to go so far as that, be- 
cause a perusal of the judgment in the suit 
of 1913 shows that there was no question 
of any boundary dispute but that the title to 
the wall was determined on the sale 
deeds of the parties. It is quite true that 
neither party claimed to be in posses- 
sion of any portion of the house beyond 
their own plot, and therefore no ques- 
tion: of adverse possession or anything 
of the kind will arise. But it seems 
to me clear that the . parties had not in 
mind when they went to the trial Court 
the question of the boundary, and with 
respect 1 do not agree with the decision 
cf Barlee, J., that the real point was as 
to whether the wall was or was not within 
the boundary of survey No. 1245. In these 
circumstances I do not know how a sub- 
sequent decision with regard to the boun- 
can 

have the effect of aside a 
judgment given four years earlier in 
which the ownership of the wall in 
dispute was decided in favour of the 
plaintiff, when that matter is clearly 
barred by res judicata: and although 
questions of boundaries are matters which 
are to be decided by the Collector whose 
decision is determinative, I do not think 
that we can hold that other consequences - 
should flow from that which will have 
the effect of disturbing the decision which 
has already been given by a competent 

Court. 

A second point has been taken by the 
learned Counsel for the appellant and it 
is this: that in order that, under s. 121, 
Bombay Land Revenue Code, there should 
be a determinative decision by the Collector, 
there must be a dispute. This has been 
heid by this Courtin several cases; but as 
a matter of fact, when the survey was 
made in 1917 there was no dispute in 
regard to the boundaries of these two 
numbers as between the present parties. It 
is, therefore, questionable whether the deci- 
sion can be considered under s. 121, Bombay 
Land Revenue Code, to be determinative. 
But I-do not rely so much on this as on the 
first point, viz., that the decision of the Court 
as to the ownership of the wall was one 
based on the title of the parties and 


setting 


1934 


the question of the boundary was not in 
the mind of the Court. I dare say that 


if the issue had been what was the 
boundary between these two survey 
numbers, then it might be argued that 


that was a matter which should be de- 
cided by the Collector. But Iam unable 
to agree with the view of Barlee, J., 
that the decree of 1913 was without 
jurisdiction. It follows, therefore, that if 
that decree stands, the matter is res judicata 
and the title is with the plaintiff. Iam, 
therefore, of opinion that the decree of 
Barlee, J., should be set aside and that 
of the first Appellate Court restored with 
costs throughout. 


Broomfield, -J.--According to the 
decision in Kanhailal Badri Das v. Is- 
mailbhat Kasumbhai (5), the Court 
in the suit in 1913 had jurisdiction 
to determine the boundaries of the 
parties holdings. That decision has 


been criticised by Mr. Tyabji, but it is 
binding upon us untir such time as it 
may be overruled by a Full Bench. If 
the Court in 1913 had jurisdiction to 
determine the boundaries of the hold- 
ings—and on this authority it had—then 
obviously there can be no question but 
that the finding in that suit operates as 
res judicata. The ownership of the wall 
was directly and substantially in issue 
there, and that issue was finally determined, 
and it would make no difference in this 
view whether the finding was based on a 
determination of the boundaries of the 
holdings or not. 

But, asa matter of fact, I agree with 
my learned brother that it is not clear 
that the Court in that suit did determine 
the boundaries. I cannot see any sufficient 


grounds for holding that when the Court’ 


then decided that the wall belonged to 
the defendant in this suit and not Manurkac 
who was the plaintiff there, it really meant 
to decide or did decide that the wall 
was part of the property then known as 
house No. 943. The whole of the judgment 
has been read tous. There is no reference 
in it to the boundaries of the holdings. 
The finding that the wall belonged to the 
defendant was based on two sale-deeds, 
one of 1954 and the other of 1859 which 
mentioned the wall and purported to 
convey it to the defendant’s predecessor-in- 
title. It would have been open to the 
- plaintiff Manurkar in that suit to produce 
the document which he subsequently pro- 
duced in the survey inquiry. He produced 
no documents at all. It would have been 
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open to him to contend that the 
wall must “belong to him because he was 
the owner of House No 942 and the 
wall was included in the limits of that 
holding. If that was disputed, he could 
have moved the Court, on the authority 
of Lakshman v. Antaji (4) to have the 
dispute about the boundaries determined 
by the Collector. 

Even if he had done that and if the 
Collector's decisions have been in accord- 
ance with the decision of the Survey 
Inquiry Officer, it would not, I think, 
necessarily follow that the issue as to the 
ownership of the wall would have been 
differently decided. For, of course, the 
owner of Survey No. X may acquire a 
portion of the ‘adjoining Survey No. Y by 
adverse possession. No doubt the plea of 
adverse possession was not raised. The 
question of ownership was allowed to be 
decided without going into any such 
question, and, as faras I can see, without 
necessarily determining the boundaries of 
the holdings at all. That being so, I am 
unable to see how the finding in that 
suit could be rendered nugatory by the 
determination of the boundaries in a 
survey inquiry held . four years 
after the suit was filed. Evenif the order 
in the survey inquiry were conélusive (which 
it could not be if Kanhailal Badri Das v. 
Ismailbhat Kasambhazi (5) is good law), the 
only result would be that the present appel- 
lant is the owner of a wall which forms 
part of the respondent’s survey number. 

There is one other point I wish to 
mention. As far asI understand, Barleo, 
J’s. judgment, he has not held that the 
finding of the Inquiry Officer in 1917 was 
determinative within the meaning of s. 121, 
Bombay Land Revenue Code. We have 
seen the register of the summary inquiry. 
It appears that the plans were sanctioned 
and sanads issued in the ordinary course 
of a surveyinquiry. No doubt there were 
notices to the parties, but there was 
nothing which could be called a dispute 
about the boundaries. In fact the res- 
pondent has admitted in his evidence 
that there was no dispute at all at that 
time except as to some matter of com- 
pensation payable by -the Municipality. 
That being so, on the authority of Lakshman 
v. Antaji (4), there was no determinative 
or conclusive order of the Collector under 
s. 121, Bombay Land Revenue Code. 

What the learned Judge appears to me 
to have held is that the Court in the suit 
of 1913 ought to have got the boundaries 
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determined by the Collector. Let us then 
examine this position. It cannot seriously 
be disputed, I think, that the Court in the 
1913 suit had jurisdiction to determine the 
ownership of the wall. That was one of the two 
main issues in the suit. Mr. Tyabji has 
argued indeed that there is never any 
question of the jurisdiction of the Civil 
Courts to determine title being ousted by 
s. 121, and he has criticized Marten, ©. J., 
for using language suggesting the contrary 
in Kanhailal Badri Das v. Ismailbhai Ka- 
sambhai (5). His argument has been that, if 
for the purpose of determining title it is ne- 
cessary to know where the boundary between 
the survey numbers lies, that question of 
fact, as to the position of the boundary, 
must be determined by the Revenue or 
Survey Authorities and not by the Court. 

Let us take that to be so, and let us 
assume further that the issue in the 
1913 suit did depend on the boundaries 
(though, as I have said, I am not satis- 
fied that it did). It would follow that the 
Court ought to have got the boundaries 
fixed by the Collector before proceeding 
to decide the question of ownership. The 
Court was not asked to do this and did 
not do it. Perhaps the omission to do 
it resulted in a wrong decision as to the 
ownership of the wall. But how can that 
affect the question of res judicata? The 
decision might have been challenged in 
appeal on the ground that the Court had 
omitted to get an essential question of 
fact determined in the way prescribed 
by the Jaw. But there was in 
fact no appeal and the decision stands. 
It is hardly necessary to say that a wrong 
decision as to title, by a Court which had 
jurisdiction to decide rightly or wrongly, 
is just as much res judicata as a right 
one. I, therefore, agree with my learned 
brother that this appeal succeeds, and 
that the decree of the lower Court should 
be restored. 

D. Appeal allowed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 935 of 1932 
May 10, 1934 
PAKENHAM WALSH, J. 
ANDALAMMAL—PETITIONER 
_ versus 
A. MARGA CHETTY (Insotvent) 

AND OTHERS—RESPONDENTS 
Debtor and creditor—Composition—Some creditors 
agreeing to take the whole of debtor's properties in 
trust and to take less “amount—Other creditors not 
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agreeing—Whole agreement void—Contract—Failure 
for consideration, : 

Where some of the creditors, without authority 
from the general body of creditors, arrange with 
the debtor to take charge of all his properties for 
distribution amongst all creditors and agree to take 
less but some of the other creditorsdo notsign the 
agreement and sue for the whole amount of their 
debts, the consideration as regards the creditors 
who have signed the consent fails and a creditor 
who has signed the agreement can sue for the 
whole amount of his debt. 

Petition under s. 25 of Act IX of 1887, 
praying the High Court to revise the 
decree of the Court of the District Munsif, 
Conjeevaram, in S. ©. S. No. 2472 of 
1931. 

Mr. E. Rajagopalachariar, for the Peti- 
tioner. 

Mr. R. Srinivasa Ayyanger, for Mr. T. V. 
Srinivasa Chari, for the Respondents. 

Judgment.—This Civil Revision Peti- 
tion raises a question of considerable 
difficulty. The Ist defendant in the suit 
who was heavily indebted executed a trust 
deed on November 29, 1929, and appointed 
defendants Nos. 2 to 6 who were five of 
his creditors as trustees, They were direc- 
ted to discharge all his debts to his credi- 
tors, who were mentioned in the document 
together with the amounts due to them, 
On the same day another consent deed 
was entered into, which is noted in the 
trust deed itself, by which the plaintiff 
had a certain number of other creditors 
compounded the debts due to them by the 
lst defendant with the trustees for 
lesser amounts. The plaintiff sued the 
Ist defendant for the full amount due 
to her and defendants Nos. 2 to 6 (trustees) 
were impleaded as co-defendants. ‘The 
plea of the defendants was that the suit 
is not maintainable on account of the con- 
sent deed which the plaintiff had signed. 
The plaintiff's case was that she put her 
thumb impression on some paper on which 
she was told that the money due to her 
would be paid, that the consent deed was 
not read out to her and that she never 
knowingly executed it. This has been 
found against by the learned District 
Munsif. In argument the plea was raised 
there which has been raised here, that the 
fact that one of the creditors who had 
signed this consent deed afterwards obtain- 
ed a decree for his whole debt against 
the property of the lst defendant invalidates 
the contract and that therefore the plaintiff's 
suit which was dismissed as unmaintaina- 
ble can be maintained. Guruviah v. 
Kotiah (1) was quoted before the lower 


(1) 24 Ind, Oas. 462; 26M L J 366. 
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'ourb which held that it had no application 
o the facts of this case. At first sight 
n readiag the lower Court’s judgment, 
«hich only mentions the fact that one of 
he creditors who had signed the consent 
miced obtained a decree against the property 
Í the lst defendant forthe whole debt, 
| was inclined to think that Guruviah v. 
=Cotiah (1) does not at least in terms 


apply because that case as well as Ajudhia . 


«Prasad v. Sidh Gopal (2) deal with the 
zase of a creditor who did not sign the 
sonsent deed, and could not therefore be 

morevented from obtaining his full debt in 

a suit brought for that purpose. On the 
other hand a creditor who has signed 
such a consent deed can only get a decree 

«through fraud on his own part or collusion 
and negligence on the side of the defend- 
«ants who fail to put forward the consent 
deed. Whether the position for the contract 

“being cancelled is stronger or weaker in 
such a case than in a case where the 
creditor who has not signed the consent 
deed sues and recovers his whole debt 
may bea matter for argument and I do 
not feel inclined to enter on it here 
because I find in the evidence that there 
were several other creditors who did not 
sign the consent deed but did recover 
their whole debts. The existence of these 
creditors, is seems to me, brings the case 
directly on all fours with Guruwviah v. 
Kotiah (t) and Ajudhia Prasad v. Sidh 
Gopal (2). In Guruviah v. Kotiah (1) a 
few of the creditors without authority from 
the general body of creditors arranged 
with the debtors that a certain portion of 
the assets should be set apart for the sa- 
tisfaction of all the creditors in Madras 
and the balance for the satisfaction of the 
mofussil creditors and an agreement was also 
drawn up in accordance with the arrange- 
ment making all the creditors parties but 
some of the creditors failed to agree and 
recovered their claimsin full. It was held 
that under the circumstances the proper 
inference to make was that no creditor 
agreed to be bound unless all agreed, and 
in the absence of general consent even the 
signatories werenot bound. The trust deed 
in the present case and ihe consent deed 
were simultaneous and evidently drawn up 
with reference to each other for che trust 
deed mentions the consent deed. The trus- 
tees were five of the cieditors so that as 
in the Madras case, they, without autho- 
rity from the general body of creditors, 


coe A 33) at pp. 337, 333; 141 A 21; 4 Sar, 769 
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arranged with the debtor to take charge 

of all his properties for distribution 

amongst all his creditors who were men- 

tioned below. Then some of the creditors 

signedthe consent agreement to take pro- 

portionately less while, as in this case, some 

of the creditors who had not signed sued 

and obtained the whole amount of their 
debts. The ratio decidendi appears to be 

as follows. The consideration for the credi- 

tors who have signed the consent deed 

giving up part of their debts was that 

the whole of the debtor’s properties were 

to be available for pro rata distribution 
amongst his creditors. When therefore any 

creditor by suit obtained his full share, the 

amount of the estate was diminished below 
what was contemplated in the contract as 
available for division and hence the con- 

tract became void. Following these decisi- 
ons it would appear that the plaintiff can | 
maintain the suit although, asi said, there 

is no express authority for a case where. 
one of the signatories himself sues as has 
been done by one of the creditors in this 
case. If it were necessary to express an 
opinion I should think this raises an even 
stronger case to hold that the contract 

has been broken. If the débtor or his 

trustees negligently or collusively allows 
such an obviously fraudulent and untenable 
decree to be obtained, it would appear 
that there is clearly a breach of the contract. 

In the present case the suit appears to 
have been brought against the judgment- 

debtor directly, the trustees not being ad- 

ded. That creates no doubt certain diff- 
culty. The plaintiff was undoubtedly 

bound to have the trustees added as par- 

ties just as they were in the present case. 

But even assuming thatthe trustees did 

not know of the suit it might be contend- 

ed that the suit itself was a breach of 

the contract on the view that in such a 

case all the consenting creditors contracted 

not only with the trustees but also with 

each other. As I said, though I think this 

makes the case stronger than the cases 

quoted above, which are cases where the 

suits were by non-consenting creditors who 

were therefore entitled in law to be paid 

their debts in full, nevertheless I prefer 

to rest my decision on the case of these 

non-consenting creditors who, as the evi- 

dence in this case shows, sued and reco- 

vered their debts. Thisappears to me to 

bring the case within the decisions quoted 

above. 

There remains the question whether 1 
should interfere in revisicn, No doubt at 
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first sight it might appear that substan- 
tial justice was done by not allowing the 
plaintif to go behind her consent and 
thereby steal a march on other consenting 
creditors. But as against this, as I pointed 
out, one of the consenting creditors has. 
himself stolen a marchon the plaintiff and 
if she is entitled, owing to extra diligence, 
to be the first in the field with her claim 
after the contract had been broken by 
this creditor or by the non-consenting cre- 
ditors obtaining their dues, it can hardly 
be said to be just that she should not be 
allowed to reap the advantage of her dili- 
gence. As however she put forward a false 
case in the lower Court and did not raise, 
except in argument atthe end of the case, 
the. point which she should have raised at 
the start, I direct that each party will 
bear his orher own costs of this Revision 
Petition, i 
. The order of the lower Court is set 
- aside and the suit will go back to that 
Court for disposal, 


A. Order set aside. 





CALCUTTA HIGH COURT 
Civil Appeal No. 356 of 1932 
March 8, 1934 
MALLIK AND M. O. Guosg, JJ. 
MUHAMMAD ZAHADUR RAHIM— 
DEFENDaNT-—APPELLANT. 


VvErSUs 
SATYENDRA NARAYAN 
MOOKHOPADHYA AND OTHERS— 


RESPONDENTS 
Practice—Appeal—Dizmissal of, against some res- 
pondents—Appeal, if can proceed in their absence 
—Tort— Actionable wrong— Holding of rival mela on 
one's own land, when illegal— Act not unlawful in 
itself — Motive bad — Act, if rendered unlawful—In- 
junction., é 

Though an appeal is dismissed against someof the 
respondents against whem- the appellants did not 
want to proceed and who with the aj pellants were 
made defendants in the original suit, the appeal can 

` proceed in the absence of these respondente, 

An act which is not unlawful in itself does not 
become unlawful merely because it interferes with 
other people's business or merely because ihe motive 
of the actis bad. The holding cf such a rival mela 
by defendant on his own land would not Le unlawful 
merely because it may interfere with tke plaintifi’s 
mela or merely becautethe defendast in holding bis 
mela bada bad motive for his ect. Kut such sn act 
on bisyait would be an  actiorable wrong if he 
would exercise his right of using bis land by tke 
employ ment of illegal meane. Thesefure the grenting 
2i an absolute eee Teciromimg ihe cefendant 
rom enjoying his own landis ille £ 
Smith U), relied on. - a Racal 

O. A. from appellate decree of the Sub- 
Judge, Additional Court, Burdwan, dated 
? 
July 11, 1931, 
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Messrs. A. C. Gupta and Farhat Ali, for 
the Appellant. 

Messrs. Brojolal Sastri, Santosh Kumar 
Bose and Parimal’ Mukherjee, for the 
Respondents. $ 

Mailik, J.—The plaintiff- respondent is a 
patnidar of village Dadhia while defend- 
ant No. 1 isa patnidar of village Ayarpur 
which is contiguous to Dadhia. A mela 
is held on some land in Dadhia on the 
3rd, dth and 5th day after sri panchimi 
every year. According to the plaintiff, 
defendant No, 1 along with the other de- 
fendants, has been trying to set upa rival 
mela on his jand in Ayarpur on the three 
identical days by setting shopkeepers there 
by the use of force, violence, intimidation 
and threat for some time past. On these 
allegations the plaintiff instituted the suit 
that has given rise to the present appeal 
for a declaration of his right tohold a mela 
on his land in Dadhia, for damages as 
compensation for the loss caused to him 
by the defendants’ disturbance and inter- 
ference with the plaintiff's right, and also 
for a permanent injunction restraining the 
defendants from holding a rival mela or 
setting up shops on their land in Ayarpur 
at the time of the Dadhia mela. The plaint- 
iff's claim was resisted by the defendants 
on various grounds. These grounds were 
overruled by the Court of first instance 
and the trial Judge gave a decree to the 
plaintiff declaring the plaintiff's right to 
hold a mela on ‘his land in -Dadhia, giving 
him damages for Rs. 100 and granting the 
permanent injunction as prayed for. This 
decision was affirmed on appeal. Defend- 
ant No. listhe appellant before us. 

A preliminary objection was raised (hat 
the appeal is incompetent inasmuch as the 
heirs of reepondent No. 7 who was dead 
had rot keen substituted and the appel- 
lant did nct want to proceed against 1es- 
pondents Ncs. 8 and 9, and the appeal has 
been dismissed as against these three 1es- 
pondents. Ido not think that there is any 
substance in this preliminary objection. 
The appeal may have heen dismissed as 


-against these three1espcndents who with the 


appellant had kecen made defendants in the 
suit, but it cannot be contended that 
the present appeal cannot proceed in the 
absence of these respcndents, 

Mr. Gupta for the appellant had no ex- 
ceplicn to take to that part of the decree of 
the lower Appellate Court by which the 
plaintiff had obtained a declaration of his 


‘title and also damages. But he strenuously 


attacked the part by which an atsolute 
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permanent injunction had been granted. 
His contention wasthat the grant of abso- 
lute injunction in the present case whereby 
the defendant-appellant has been restrained 
from enjoying his own land is wholly illegal. 
This contention, in my opinion, is well 
founded and must therefore prevail. It is 
an unassailable proposition of law that an 
act whichis not unlawful in itself does not 
become unlawful merely because it inter- 
feres with other people's business or merely 
because the motiveof the act is bad: see 
Sorrell v. Smith (1) at pp. 718, 719, 728 
and 734*. The appellant is the owner of 
village Ayarpur and as such owner he has 
every right to hold a mela on his land in 
Ayarpur on any day he likes just in the 
same way as the plaintiff has a right to 
holda mela on his land in Dadhia. The 
defendant’s action in holding such a mela 
would not be unlawfvl merely because it 
may interfere with the plaintiff's mela or 
merely because the defendant in holding his 
mela had a bad motive for his act. But 
such an act on his part would be an action- 
able wrong if he would exercise his right 
of using his land by the employment of 
illegal means by setting shopkeepers by 
the use of force or violence or intimidation 
or threat. In the present case the lower 
Appellate Court has found in a way that 
the defendant did use intimidation and 
threat in making the shopkeepers to come 
to hisland. This was certainly an actionable 
wrong and there would have been nothing 
illegal in granting an injunction that would 
restrain the defendant from doing it. 

But the injunction that has been made 
in the present case restrained the defendant 
not only from using his land and exercising 
hisrights by illegal means but restrained 
him also from exercising those rights evenin 
a lawful manner. The effect of the injunction 
given in the case hasbeen to make an in- 
vasion on the defendant’s legitimate rights 
to use his own property, rights which he is 
perfectly justified in exercising so long as 
he does not exercise them in an illegal way. 

Mr. Sastri conlended that in order to 
make the injunction effective it was neces- 
sary to give it in an absolute form, his 
contention being that it would not be 
possible to distinguish the exercise of the 
defendant's rights to usa his land by em- 
ploying illegal means from an exercise of 
those rights by means that are not unlaw- 
ful. This contention, I need hardly say, is 
not worthy of any 
(1) (1925) À. O 700; 94 L J Oh, 347; 69S J 641; 41 
TLR 529; 133 L T 370, : : 

¥ Pages of (1925) A 0.—[Ed ] Mice ts 


serious consideration. - 
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There can be no difficulty in saying whether 
aman whenhe exercises his rights exer- 
cises them by illegal means or in a way 
in which there is nothing unlawful. The 
decree of the lower Appellate Court cannot 
therefore in my opinion be maintained in 
itsentirety. I would accordingly maintain 
itso far as it relates to the declaration of 
the plaintiff's right and also to damages. 
But I would set aside the order of injunc- 
tion that has been made and grant in its 
place an injunction restraining the defen- 
dant from holding a mela on his land in 
Ayarpur py the employment of illegal 
means by use of force or violence or intimi- 
dation orthreat. I would make no order as 
to costs in this appeal 

M.C. Ghose, J.—The decree given by 
the trial Court was to this effect: The 
plaintiff's right to hold the mela in their 
Dadhia mela ground peaceably and without 
interruption by the defendants is establish- 
ed. The defendants against whom the suit 
is decreed are restrained permanently from 
holding a rival mela in their village 
Ayarpur or in any land close to the Dadhia 
mela of the plaintiffs or setting up any shop 
in any such land on the saptami, ashtami 
and nabami days following the Saraswati 
puja. The plaintiffs will also get Rs. 100 
trom these defendants by way of damages. . 
I agres with my learned brother that the 
first and the third portions of the decree 
are correct and should stand, but the second 
portion, whereby the defendants are res- 
trained permanently from holding a lawful 
mela in their own village, is not in accord- 
ance with law. The defendants may he 
lawfully restrained from illegally prevent- 
ing people from atteading the plaintiffs’. 
mela. But they should not be restrained 
from holding a mela or shops in théir own 
land in a peaceful manner. I therefore 
agree with my learned brother that the 
wording of the injunction should be altered 
in the manner indicated by him. 

D. Decree modified. 


LAHORE HIGH COURT 
Civil Reference No. 11 of 1933 
November 24, 1933 
Teg UHAND AND Moyron, JJ. 
NARAIN DAS BHAGWAN DAS— 
ÅSSESSLES—PETITIONERS 
VETSUS 
COMMISSIONER or INCOME TAX, 
PUNJAB, NORTH-WEST FRONTIER 
AND DELHI PROVINCES, LAHORE— 
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Incomz Tax Act (XI of 1922), a 10--Interestea 
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Entry in debicr's books showing credit to the assessee 
an amount of interest duc—Amount, if received or 
realized— Assessment, if justified, ` 

The mere fact that the debtor of an assessee 
has made an entry in bis tooks showing a credit 
to the assessee for the amount cf interest due in 
the accounting period does rot necessearily mean 
that the amount had been received or realised 
by the assessee and does not justify assessment. 
Ih order to justify the assessinent, therefore, there 
must be a clear finding based on some evidence 
thatthe amount was received in some form or the 
other bythe assesee. A presumption by itself does 
hot justify assessment. Secretary, Board of Revenue, 
Madras v. Arunachalam Chettiar. (|, Roaghunan- 
| dan Prasad Singh-v. Commissioner of Income Tax 

Bihar & Orissa C?) and Commissioner of Income 
Tax Bihar & Orissa v, Kameshwar Singh (3), re- 
ferred to C. W. Schubze v. S. W. Bensted (4), distin- 
guished. ; 

‘C.R. from the Commissioner of Income 
Tax, Punjab, North-Western Frontier and 
Delhi Provinces, Lahore, dated April 27, 
1933. | 


Messrs. Badri Das and Kishan Dayal, for 
the Petitioners. - 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Opposite Party. 


Judgment. — We have read the 
‘statement of ihe case” by the Commission- 
er. of Income Tax,Punjab, and the “opinion” 
recorded by him and have also heard 
Counsel at length. 

"Mr." Jagan Nath Aggarwal, Counsel for 
the Income Tax Commissioner, concedes 
that apart from the.presumption referred to 
in question No. (2), there is no evidence 
whatever on the record which would sup- 
port the finding of the Income Tax Officer 
that the assessee had an income of Rs. 


30,096 on account of interest in the “pre. 


vious year.” The answer to the first question 
will, therefore, depend on the view which we 
take of the point involved in the second 
question, - 

The learned Commissioner, while stating 
the case, has expressed the opinion that 
‘from the “attitude” of Joti Parshad and 
Gajju Mal of the firm of Messrs. Parmesh- 
ri Das-Kirpa Ram, the Income Tax Officer 
was justified in drawing the presumption 
that the interest must have been credited 
to-the petitioner firm as in the preceding 
year. Now even if it be assumed that such 
a presumption could be legally made on 
the materials before the assessing officer, it 
seems to us that by itself it could not 
justify the sssessment. It is settled law that 


interest which has accrued due toa money ` 


lending firm in the accounting year is not 
assessable as income, profits or gains of 
the busibess, unless it was realised or re- 


ceived in that period; Secrejary, Board of 


who < 
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Revenue, Madras v. Arunachalam Chettiar 
(1). It is admitted by My. Jagah Nath 
that the mere fact that the debtor of an a5- 
sessce has made an entry in his books show- 
ing a credit tothe aesessee for the amount of 
interest due in the accounting period does 
not necessarily mean that the amount had 
been received or realised by the assessee. 
The credit, might, for instance, have taken 
the form of adding the interest to the princi- 
pal and admitting liability fer the aggregate 
amount due, without anything being actual- 
ly paid in cash or kind to the creditor: cf, 
Raghunandan Prasad Singh v, Commission- 
er of Income Tax, Bihar & Orissa (2) and 
Commissioner of Income Tax, Bihar & 
Orissa v. Kameshwar Singh (3) In such 
a case, the creditor will not be liable to be 
taxed in the year in which the transaction 
took place. In order to justify the assess- 
ment, therefore, there must be a clear 
finding based on some evidence that the 
amount was received in some form or the 
other by the assessee. It is conceded that 
the assessing officer as well as the Cem- 
missioner have not pushed to tbis extent 
the presumption arising from the so-called 
“attitude” of the assessee. This being €o, 
the assessment is, in our opinion, clearly 
unsustainable. ~” 

We further think that there is nothing 
in the “attitude” of the assessee firm or any 
of its partners, which would justify the 
presumption which has been made against it 
by the Income Tax Authorities. The assess- 
ing officer has stated in his order that the 
assessee firm had ccmplied with the notices 
served on it under ss, 22 (4) and 23 (2) of 
the Act. A return was duly filed by the firm 
based on its account (sic) P. R. Mehra & Co. 


-Accountanis and have not been shown 10 be 


incorrect in any way. Along with the re- . 
turn was submitted an audit report by 

Messie, P.R, Mehra & Co., Accountants and’ 
Government auditors, showing a nett loss 

of Rs, 936-1-6 suffered during the account- 

ing period. To the report was added a note 

by the auditors to the following effect: 

“No interest was charged this year on the smount 
advanced by the firm to Messrs. Parmeshri Das Kirpa 

-(1) 59 Ind. Cas. 482 Al R192] Mad 427; 44 M 65; 
389M L J 649; (1920 M W N 789; 29M LT 16;18L. 
W 336 .1° B.) 

(2) 142Ind Cas. 446, ATR1933PCi0l; GCI A 
133; 12 Pat, 205: Ind, Rul. (1932) C £6; (1933) 
MW N 429570 WN 570; M4 PL £937; BEML J 
544; 37 L W 693; (3933) AL J 564; ¿5 Bom. LR 
526 PC.) 

(3) 142 Ind. Cae,437; ATR 1938 P CI0:COIA 
lif; 12 Pat. 318; Ind, Rul. (1923 PO 77; (1933) M 
WN 439; 64M LJ 612; 37 LW 70]; 37 OW N 5t8;, 
(12933) AL J 527; 14 P L T 341; 35 Bom, L R 791; 
57 OL J318 (PO) 


193-4 


Ram on the ground that the debt was doubtful, We 
are told that the firm has since closed its business 
and the entire debt (Rs 5,34,931-8-0, will have to be 
written off in the current year.” 


The Income Tax Officer has found that 
the firm of Parmeshri Das-Kirpa Ram 
ceased to exist during the accounting period. 
He made no enquiry whatever as to whe- 
ther the statement in the note that the 
principal sum advanced by the assessee to 
the aforesaid firm had itself become a 
“doubtful debt” was correct or not. The 
only action which the Income Tax Officer 
took was that he issued a notice under s. 37 
to the firm Parmeshri Das-Kirpa Ram ask- 
ing it to produce its books. It is common 
ground between the parties that that firm 
consisted of three partners, Joti Parshad, 
Parmeshri Das and Gajja Mal. The first 
two owned a one-fourth share each and 
were “sleeping gpartners” while Gajju Mal 
had a half share and was the working 
partner, and in the ordinary course the 
boks would be in his possession. It is 
admitted that at the time thatthe notice 
under s. 37 was issued, the firm had ceased 
to exist and yet the notice was addressed 
to the defunct firm. It was served on Joti 
Parsh.d, who appeared before the Income 
Tax Officer and stated that he had not got 
the books of the firm with him but that they 
were in the possession of the working part- 
ner Gajju Mal. No attempt was made to 
‘serve a proper notice on Gajju Mal, but 
Joti Parshad was required to produce him 
with the books. Joti Parshad brought 
Gajju Mal with him the next day but he 
was not examined on oath. Mr. Jagan 
Nath says that the record merely contains a 
note by the Income Tax Officer that 
Gajja Mal had stated that the books were 
no with him, and that it does not show 
that any question was put to Gajju Mal 
as to whether the firm of Parmeshri Das- 
Kirpa Ram had paid the assessee firm 
interest’on the Joan of Rs. 5,34,931-8-0 
during the accounting period. Mr, Jagan 
Nath was constrained to admit that in this 
state of the record there is no evidence at 
all to contradict the statement of Joti Par- 
shad that the books of the debtor firm were 
with Gajju Mal, and in any case the In- 
coms Tax Officer had no materials before 
him which would warrant the presumption 
that the assessee was withholding these 
books. The learned Commissioner has re- 
lied on C. W. Schubze v. S. W. Bonsted (4), 
but the facts of that case were entirely 
different. There the assessee had admit- 


tedly received the amount in question 
(4) (1920) 8 T 0259. f 
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during the accounting period, but contend- 
cd that he had received it as a trustee for 
his deceased brother and not in his own 
personal account. The documents showing 
the payment were found to have been in his 
possession or control at one time, and his 
failure to produce them clearly raised a 
presumption against him. 

In our opinion, there is no evidence, 
direct or presumptive, on the present record 


. justifying a finding that the assessee firm 


had received any interest from Parmeshri 
Das-Kirpa Ram during the accounting 
period and we answer both the questions 
in the negative. The respondent shall pay 
the assessee the costs of these proceedings, 
Pleader’s fee Rs. 100. 

D. Petition allowed. 


_ CALCUTTA HIGH COURT 
Civil Applications Nos. 2412 and 1916 of 
1932 
November 21, 1933 
PaNCKRIDGE, J. 
GOURGOPAL DE SARKAR AND oraERs-~ 
Crepirors—APPLIOANTS 
versus 
KAMALKALIKA DATTA AND oTAEKS— 
Non-APeLicanTs 

Civil Procedure Code (Act V of 1908), ss. 73, 93 
—Attachment by one creditor before preliminary 
decree in adminisiration suit—Creditor, if gets 
priority over other creditors—S&, 13, if must be read 
subject to s 63, | 

A creditor who has obtained an attachmenton the 
property of the judgment-debtor before the passing 
ofa preliminary decree inan administration suit, 
stands on-the same footing as other creditors and is 
not entitled toany property. Coodul Chunder Law v. 
Russik Lall Mitter .+), relied on. 

Attachments by the High Court and the Small 
Cause Courts stand on the same footing. The fact 
that the Small Court decree has not been transferred 
tothe High Court where the execution is pending 
is of no consequence, in other words, s 73, - Civil 
Procedure Uode, should be read subject to s 63 
thereof. Anantapadmanabhaswamzi v. O ficial Receiv- 
er of Secunderabid (L, Clark v, Alexander (2) and 
Kwai Tong Kee v. Lim Chaung Ghee 13, referred 


to, 

Facts.-- One Nirmalkanta Datta, a Chri- 
stian, died on August 12, 1932, leaving 
behind him Kamalkalika Datta, his widow, 
Khoka Vatta,his only son, and Auruna Datta, 
Purnima Datta and Ira Datta, his three 
daughters, as his heirs and legal repre- 
sentatives. There was a policy of insur- 
ancs for Rs. 15,009 with the Great Eastern 
Insurance Company Limited, among the 
assets left but the whole estate was not 
sufficient for payment to all his creditors 
in full. After Nirmalkanta’s death one cf 
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his creditors, Narendranath Pal filed a suit 
No. 1916 of 1932, in the High Court against 
the heirs and legal representative of the 
deceased. Later on, on December 14, 1932, 
another creditor, Gourgopal De Sarkar, on 
behalf of himself and other creditors, filed 
a suit (No. 2442 of 1932) in the same 
Court against the same defendants praying 
for administration of the estate of the de- 
ceased, I 

On January 9, 1933, the applicant ob- 


tained a decree for Rs. },883-0-3 in the suit- 


(No. 22298 of 1932) filed in the Court. of 
-Small Causes against the heirs and legal 
representatives, and, in execution of this 
decree, on January 19, 1933,-attached the 
insurance .money payable by the Great 
Eastern Insurance Company Limited, to 
the heirs of Nirmalkanta. On May 18, 
1933, Narendranath Pal's suit was decreed 
and, in execution, on May 31, 1933, he 
also attached the insurance money for 
Re. 4,500 which represented the amount of 
his decree and estimated costs. On 
June 27, 1933, an order was made in this 
suit directing the insurance company to 
pay the entire amount payable under the 
-policy to the Sheriff. In the administr- 
ation suit, a Receiver was appointed on 
plaintiff's application on July 10, 1933, in 
respect of all properties of Nirmalkanta 
including the: amount payable by the in- 
surance company after deducting from 
‘the latter the amount payable to satisfy 
the decree in favour of Narendranath Pal. 

Soon after, on July 11, 1933, the Sheriff 
at Narendranath Pals instance attached 
the movable property of the insurance 
‘company in execution of the order made on 
June 27, 1933. On the following day, the 
attachment was released, the company 
undertaking tocarry out theorder. On July 
21, 1933, a preliminary decree was made 
in the administration suit and the usual 
inquiries were directed. On July 27, 1933 
certain other creditors of the deceased, 
who had obtained decrees in the Court 
of-Small Causes, applied for attachment of 
the insurance money. On July 28, 1933 the 
insurance company, in accordance with 
its undertaking given on July, 12 paid 
Rs. 14,750 to the Sheriff, When an attempt 
was being made by some of the 
creditors to take practically the whole of 
this amount in satisfaction of their own 
decrees to the exclusion of all other creditors 
of the deceased, that the present application 
was made. 

Mr. S. M. Bose, for the Applicants. 

Messrs. H.C, Mazumdar, S. C. Roy, I. P, 
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Mukherjee, Pugh, N. C. Chatterjee and B.C. 
Ghose, for the Creditors. ` 

Mr. B. C. Sett, for the Infant Defendants, 

Judgment.—The history of the cir- 
cumstances which have occasioned this 
application is set out in detail in the 
applicant's petition, and there is no need 
to repeat it. The question for decision 
concerns the effect of the preliminary 
decree made on July 21, 1933, in suit 
No. 2142 of 1932 (Gourgopal De Sirkar 
v. Mrs. Kamalkalika Datta) filed by the 
plaintiff on behalf of himself and the 
other creditors of Nirmal Datta, deceased. 
At the date of the decree the applicant 
had attached the insurance money lying 
with the insurance company and payable 
to the heirs of Nirmal Datta, in execution 
of a decree for Rs. 1,883-0-3 made by the 
Court of Small Oauses on Janury 9, 1933, 
the actual date of attachment being July 
19, 1933. The plaintiff in suit No. 1916 
of 1932, Narendranath Pal v. Mrs. 
Kamalkalika Datta had served the insurance 
company with a garnishee notice for Rs. 
4,500, being the amount of his decree in 
that suit and his estimated costs. On 
July 11, 1933, the movable property of 
the garnishee proceedings directing payment 
of the entire policy money (Rs. 15,000) to 
the Sheriff. 

On July 11, 1933, the movable property 
of.the insurance .ccmpany was attached 
by the Sheriff at the instance of 
Narendra Pal. On July 12, 1233, this 
attachment was set aside on the company's 
undertaking to carry out the order of 
July 27, 1933. Such being the facts, it 
appears to me that, when the administration 
decree was made, all the attaching creditors 
stcod on the same fcoting and thatnone 
of them had acquired any interest in the 
insurance money. The cbservaticns of the 
Judical Committee in the recent case of 
Anantapadmanabhaswami v. Oficial Re- 
ceiver of Secunderabad (1) certainly cannot 
have the effect of overruling the decisions 
which Jay down this pricciple, and by 
which I am bound. 

In my opinion, the pcsition is not affected 
by anything tbat has happened subsequently 
to the administration decree. Further, I 
think that the attachment by the High 
Court and the Small Cause Court stand on 
the same fooling, and the fact that the Small 
Cause Court decrees have not heen transferred 

(1) 142 Ind, Cas, 552; A I R 1933P O 134; 63 IA 
167; 56 M 405; Ind. Rul. (1933, P O 95; 37 L W 576: 
(1933) M W N 374; 370 W N 553;}64 ML J562; 35 
PO L R 747: 57 QO L J 418; (1933) A L J 692 
(PO. : 
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to the High Court, and that the money is 
now lying in the High Court is of no con- 
sequence. This seems to be the effect of 
Clark v. Alexander (2) which has been 
followed by the High Court of Burma in 
Kwai Tong Kee v. Lim Chaung Ghee (3). 
In other words, s. 73, Civil Procedure Code, 
must be read subject to s. 63 of the same 
Code. As to the general effect of the 
administration decree, the circumstances 
seem to me to be parallel to those in Soobul 
Chunder Law v. Russick Lall Mitter (4) 
and I, therefore, consider that, by reason of 
the provisions of O. XX, r. 13, which re- 
produce those of s. 213 of the Code of 1882, 
the applicant’s contentions are sound. 

Mr. Pugh has argued that, as r. 6, Chap. 
XVII of the Rules and Orders provides that 
payment under a garnishee order is a valid 
discharge of the garnishee, the company’s 
debt has been extinguished and is no 
longer part of the estate of the deceased 
Nirmal. Whatever be the merits of this 
line of argument, it cannot, in my opinion, 
have any application where, as here, the 
administration decree is passed before the 
payment is made. The application, therefore, 
succeeds, but I think that a!l that is neces- 
sary will be done if I make an order in terms 
of cl. (c) of the notice of motion and an 
„order for the payment of the applicant's 
costs by the second and third parties to the 
notice. 

N. Application allowed. 

(2, 21 O 200. - 

(3) 110 Ind, Oas. 744; A IR 1928 Rang. 157; 6 R 131. 
(4) 15 O 202. 


RANGOON HIGH COURT 
First Civil Appeal No. 21 of 19314. 
June 5, 1934 
BAGULEY AND Macknay, JJ. 
MA TIN E AND OTAERS— APPELLANTS 
versus 
MA SEIN MYA AND ANODHER— 
RESPONDENTS 

Burmese Buddhist L1w—Succession~Step-children 
exclude step-grand children—Costs—Several defendants 
having identical case represented by same Advocate— 
Separate casts, if should be awarded—Cwil Procedure 
Code ‘Act V of 1908}, s. 35. 

Under Burmese Buddhist Law the nearer always 
excludes the more remote Consequently, step- 
children exclude step-grandchildren, Maung Dwev, 
Khoo Haung Shein (t)and Maung Shwe Ye v. Maung 
Po Mya (3 , referred to. 

Where several defendants are represented by same 
Advocate and their case is practically identical, no 
separate costs should be awarded to them. . 

F.O. A, against the decree of the Assis- 
tant District Judge, Mandalay, dated 
December 8, 1933 
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Mr. A. N. Basu, for the Appellants. 

Mr. Mg. Lat, for the Respondents. 

Mackney, J.—This is a case of contest 
between step-grandchildren and step- 
children over inheritance to the estate of 
Ma Kin Zin who was the widow of one 
Maung Maung Ngwe. Maung Maung 
Ngwe had three children by nis wife Ma 
Po, The eldest Ma Thet She was the 
mother of the plaintiffs-appellants. The 
other two children were Ma Sein Mya and 
Ma Thet Hta, the defendants-respondents, 
After Ma Po’s death Maung Maung Ngwe 
married Kin Zin about the year 1904, 
Ma Thet She died in 1922 and Ma Kin 
Zin died in 1930, The learned Assistant 
District Judge held that thestep-children 
exclude the step-grandchildren on the 
ground that it is the basic rule of Buddhist 
Law that the nearer excludes the more 
remote. He therefore dismissed the suit. 

In Mauna Dwe v. Khoo Haung Shein (1) 
their Lordships of the Privy Council 
considered the case where a step-son had 
made common cause with the step grand- 
children and was content that they should 
share along with him. The step-son and 
step-grandchildren together claimed to be 
entitled to inherit the estate of their res- 
pective step-parent and step-grandparent 
to the exclusion of his collaterals. Their 
Lordships upproved the finding of the 
Chief Court of lower Burma in the case 
which wasin favour of the step-son and 
step-grandchildren. At the same time-they 
especially noted that they pronounced 
no opinion as to what would be the 
result in a contest between the step-son 
and the step-grandchildren—either or both 
were entitled to exclude tne collaterals. 
Their’ Lordships quoted with approval 
the remark of a Judge of the Chief Court 
of Lower Burma which was as follows: 

“The point of view of the Buddhist Law is 


` undoubtedly based on the community of interest 


between husband and wife. Ko strong is the bond 
between them that, in the absence of natural 
children the husband's or wife's children, as the 
case may be, rankas the children of the step-parent 
in the matter of inheritance to the exclusion of 
collateral blood relations.” | 

It might be argued that if the step- 
grandchildren are to rank as children of 
the step-parent in the matter of inheri- 
tance to the exclusion of collateral blood 
relations, the step grandchildren should 
also come into share on the analogy of 
the right which the grandchildren have 
to share in the estate of their grand 

(1) 8£Ind. Cas. 899; A I R 1925 P C 29; 52 I A 73 
3 R 29; 47 M LJ 853; 3 Bur. L.J 310; (1925) M@ W N 
23; 29 O W N 824 (P 0), 
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parents. In my opinion this argument 
‘Cannot be sustained successfully. No 
reference in the Dhammathats has been 
brought to my notice in which any men- 
“tion is made of step-grandchildren. Section 
6 of the Manugge which is quoted in 
` their Lordships’ judgment is as follows: 

“There are four kinds of inheritance, namely, (1) 
that which is obtainable by children, grand- 
children and great grandchildren only ; (2) that 
which is obtainable by children and step-children’”’. 

It must be observed that no mention is 
made of step-grandchildren. In Maung Po 
Thu Daw v. Maung Po Than (2) at pp. 333 
and 334% a decision of a Full 
Bench cf this Court, it was held that 
grandchildren succeed to their grand- 
parents estate in (heir own right and 
further that “they do not reach the in- 
heritance by virtue of being the children of 
their parents” (in that case), “for the par- 
ents had not reached the inheritance.” 
(Here in the present case also the appellants’ 
parent had died before Ma Kin Zin). They 
occupy the same position as their parents in 
respect of the inheritance, “that is to say, 
they succeed by virtue of their relationship 
with the propositus.” They succeed directly 
tothe grandparents and should therefore, 
take in equal sharers” as being more remote 
than the children, This case was referred 
to by Carr, J. in Maung Shwe Ye v, Maung 
Po Mya (3). At p.468} he says: 

“The question really seems to depend upon 
whether representation is a principle of Buddhist 
Law.In my order of reference in Maung Po Thu Daw 
v. Maung Po Than(2} I suggested a doubt whether it 
was, The qiestion was not definitely decided by the 
Ful] Bench in that case, but their decision on the quee- 
tion raised confirms mein the view that representa- 
tion is not a principle of Buddhist l.aw, that the basic 
ruleis that the nearer heir excludes the more remote 
and that the partial representation allowed to grand- 
children in competition with children is merely an 
exception to that general rule, and is the only ex- 
ception to it.” 

Of the correciness of this principle I think 
there can be no doubt although with great 
respect I think that the use of the words 
“partial representation” is perhaps a little 
dubious in view of what the learned Judge 
had justsaid. It appears to me that granc- 
children succeed directly to their granc- 
parents in their own iight but that their 
share is computed on the basis of their 
deceased parent’s share, and that this is 
what Carr, J. meant. 

I would hold that in the absence of any 
RG 83 Ind, Case 10; A 1 R1924 Pang.73;1 R 


316. 
a) 91 Ind, Cas. 684; A I R1926 Rang. 4; 3 R 
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special mention of step-grandchildren in the 
texts of Buddhist Law, as contrasted wit 
the constant reference to grandchildren, th 
principle that the nearer excludes the mor 
remote must be rigorously applied. I woul 
hold, therefore, that the decision © 
the Assistant District Judge was correct 
Cn this ground the appeal must fail anc 
it is not necessary to decide ancther ques 
tion which was raised, namely, as to whethe 
the appellants if they were entitled to share 
at all should take the whole share of thei 
parent onthe ground that she was an cras 
child. The respondents maintained tha 
she was not an orasa as she did not attair 
her majority before the death of he» 
mother, 

A minor point raised in this appeal was 
that the respondents should not have beer 
awarded separate cosis as they were repre- 
sented by the same Advocate and their 
case was practically identical. The learnedil 
Advocate for the respondents does not 
contest this point. The decree of the lower 
Court will, therefore, be altered to this 
extent that the respondent shall get costs 
for one Advocate only. As the appeal has 
failed in the main, the respondents are 
entitled io their costs. 

Baguley, J.—I agree that this appeal 
must be dismissed witha slight modifica- 
tion as to costs suggested by my brother 
Mackney. The pointraised in ihis appeal 
seems to meto be an entirely new one, 
No authority cn the subject has been shown 
to usand in Maung Dwe v, Khoo Haung 
Shein - (1) their Lordships cf the Privy 
Council adverted to the point but express- 
ly refrained from deciding it. In Maung 
Shwe Ye v. Maung Po Mya (8) Carr, J. 
Jaid down that the basic rule cf Burmese 
Buddhist Law is that the neaer heirs ex- 
clude the more remote, He further stated 
that : 

“the partial representation allowed to giandchildren 
in competition with children is merely an exception 
to ua general rule, and is tbe only exception 
to it, 


If this decisicn is correct, it puts an end 
to this case, but weare asked to hold by 
analogy that the partial representation 
allowed to grandchildren in competition 
wilh childien must be extended tothe case 
of step-children in ccimpetilicn ` with 
step-grandchildren. Tocome to this find- 
ing itis necessary to hold that there isa 
further exception tothe general iule, but 
authority for any further exception must 
be chown and no authorily has been shown 
ious, It has aleo been argued that the rule 
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ofthe nearer excluding the more remote 
only applies to collaterals and not to direct 
descendants. The case just quoted held 
that great-grandchildren could not inherit 
when there were grandchildren surviving. 
So far as I am aware this has been accepted 
as good law and never challenged since it 
was pronounced 9 years ago, so it can 
hardly be said that the rule does not apply 
inthe case of direct descendants. Once 
we have general rules for our guidance 
laid down, the fewer exceptions there are 
the better and as no authority has been 
shown to us for making the present case an 
exception to the general rule, I think it 
must be held that the general rule applies, 
N. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Suit No. 1471 of 1929 
and - 
Execution Application No. 1 of 1930 
February 9, 1934 
PANCKRIDGE, J. < 
KASHIRAM BUDHIA—APPLIcANT’ 
versus 
CHAJURAM BUDHIA— RESPONDENT 


Practice— Partition suit—Special Referee in pur- 
suance of settlement — Applicability of Chap. XIV, 
r.land Chap. XXII, r 3 of Calcutta High Court 
Rules and Orders (Original Side) to proceedings before 
Special Referee— High Court (Calcutta) Rules and 
Orders (Original Side)—Civil Procedure Code (Act V 
of 1£08), O. XVIII, rr. 5, 6—Special Refree ap- 
pointed by High Court (Original Side)—Applicabili- 
ty to. 

In pursuance of a settlement arrived at between 
the parties to afamily partition suit an order was 
made that A shouldbe appointed a Special Referee 
to take acccurts and that he should also be appointed 
Commissioner of Partition ; 

Held, that neither r. 1, Chap. XIV, of the Rules 
and Orders of Calcutta High Court (Original Side) 
which deal with prcceedings at the hearing of suits 
nor r. 3, Chap, XXI, dealing solely with procedure 
upon commissions’ to take evidence, issued under 
O. XXVI, rr. 1 and 4, Civil Procedure Code, was ap- 
plicable to proceedings before A. 


The provisions of O. XVIII, rr. 5 and 6 
apply to proceedings conducted by Commis- 
sicners of Partition and Special Referee ap- 


pointed “by the Original Side of the High Court, 
although, O. XLIX, r 3 makes those provisions in- 
applicable to proceedings conducted by the Court 
itself, Consequently the depositions - of a witness 


should be read over and explained to him after 
it is completcd and if required translated into. his 
language. [p. 74, col. 2,] 


Messrs. B. C. Ghose and H. K. Mitra, for 
the Applicant. ; 

Messrs. S. N. Banerjee and S. R. Das, 
‘for the Respondent. 

Judgment.—This application is made 
in a family partition suit which was 
instituted in 1929. The parties agreed to 


commission. 


_order. 


concerns the accounts 


to a public servant, 
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terms. of settlement on February 13, 1930. 
In pursuance of those terms, an order: 
was made on July 28, 1930, that Mr. J. 
M. Ghose, Barrister-at-law, should be 
appointed Special Referee to take the ac- 
counts and should also be appointed Com- 
missioner of Partition.. The order proceed- 
ed to give the Commissioner liberty to 
examine witnesses upon oath or solemn 
affirmation, and to take depositions in 
writing and return the same with the 
The order’ further directed 
the Special Referee to report whe- 
ther or not there were any fluid assets 
belonging to the joint estate in the hands 
of the defendant which ought to be in- 
vested. The Special Referee. entered upon 
the reference both as to accounts generally, 
and as to the fluid assets specified in the 
I understand. -that the evidence 
with regard .to the fluid assets is now 
complete, but the reference, so far as it 
generally, has not 
been concluded, and at the moment there 
is a witness of the defendant named 
Surajmull Kesriwal, who is still under 
examination, 

It appears that, while the reference 
has been proceeding, Surajmull has been 
prosecuted before the Presidency Magis- 
trate under s. 162, read with s: 120-B, 
Indian Penal Code, that is to say, of 
conspiracy to give illegal gratification 
He was convicted 
by the Chief Presidency Magistrate, and 
he appealed against his conviction and 
sentence. This Court in its criminal ap- 
pellate jurisdiction set aside the convic- 
tion and sentence and acquitted Suraj- 
mull. I have had an opportunity of.perusing 
the judgment of the Court, from which it 
appears that the learned Judges dealt 
with the case on the merits, but, at the 
same lime, they expressed the opinion that 
certain important evidence, which was 
relied on by the prosecution, was of doubtful 
admissibility. This evidence consisted of 
statements made by  Surajmull in his 
deposition before the Special Referee. 
The learned Judges were inclined. tohold 
that, inasmuch as the depositions had not 
been read over and explained to the 
witnesses, they were not admissible under 
s. 50, Evidence Act. They were further 
inclined to the view, for which there is 
considerable authority, that s. 91, Evidence 
Act, wasa bar to the witness’s statement 
being proved aliunde as, for example, by 
the Special Referee or by one of the officers 
assisting him -in the reference. The 


Ti KASHIBAM BUDHA V. OITAJURAM BUDHIA 


observations of the learned Judges have 
had the effect of causing the plaintiff to 
take out this summons, asking for various 
directions, and the matter has also been 
raised by a special report of the Special 
Referee made at the instance of the 
plaintiff. 

The plaintiff asks for certain directions 
upon the shorthand writers who have been 
by consent employed to record the evidence. 
There is no difficulty as regards this, and 
the Special Referee is prepared to direct 
the shorthand writers, if he has not already 
done so, to sign and initial the depositions 
in the way which the plaintiff suggests. 
The plaintiff also asks that the whole of 
the evidence given in what is called the 
“fluid assets” reference, and in the main 
reference should ke read over and ex- 
plained to the witnesses by a sworn in- 
terpreter, who, in his turn, should certify 
that he has correctly interpreted the 
evidence. 

A point of practice has to be decided 
as to the procedure that Mr. J. M. Ghose 
ought to adopt in recording the evidence. 
Mr. Ghose himself takes the view that it 
is not necessary for the evidence to be 
read over to the witnesses, and he bases 
this view on Chap. XIV, r.1 of the Rules 
and Orders. I do not agree with Mr. 
Ghose in this respect, for Chap. XIV, 
deals with proceedings at the hearing of 
suits, and r. 1 begins “upon the hearing 
of any suit or matter in Court or before a 
Judge,” The rule is, therefore, clearly not 
applicable to proceedings before a Special 
Referee. 

With regard to Civil Courts generally, 
the provisions of the law as to the taking 
of depositions are to be found in O. XVIII, 
rr. 5 and 6, Civil Procedure Code. At first 
sight, it would appear that these rules 
have no application to the present case 
because O. KLIK, r. 3, provides that they 
shall nob apply to any Chartered High 
Court in the exercise of its ordinary or 
extraordinary original jurisdiction. Tt has 
been suggested that the procedure, which 
the Special Referee should follow is the 
procedure which is laid down in Chap. XXII 
Rules and Orders, or more particularly 
the procedure specified in r. 3 of that Chap- 
ter, which, in many respects, resembles the 
procedure laid down by O. XVIII, rr. 5 and6 
of the Vode. Iam of opinion that Chap. XXII 
deals solely with the procedure upon com- 
missiors to take evidence, issued by virlue 
of the powers conferred on Civil Courts 
by O. XXVI, rr.1 and 4, Civil Procedure 
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Code, None of these rules are directly 
applicable tothe case in question, because 
r. 1 deals with the examination of a 
wilness, within the local limits of the 
jurisdiction, who is exempted from attend- 
ing Court or who is from sickness or infir- 
mity unable to attend it andr.4 deals 
with persons who are resident beyond the 
local limits, or who are about to leave 
them or whose official duties prevent them 


from giving evidence without detri- 
ment to the public service. None of 
these conditions apply to the present 


case. 

It is suggested on behalf 
fendants that a Special 
person whose existence is not recognized 
by the law, and who is, therefore, not 
bound to follow any particular procedure, 
although the evidence given before him, 
and the conclusions at which he arrives 
on that evidence may be binding as 
between the partics. I consider that that 
is putting the matter too high, at any 
rate with regard to the present case, 
because Mr. J. M. Ghose has been ap- 
pointed not only Special teferee but 
Commissioner of Partition and be has 
been directly authorized by the order of 
his appointment to examine witnesses upon 
oath or solemn affirmation and to take 
their depositions in writing. That appears 
to me to contemplate the evidence being 
taken in accordance with the provisions of 
the law, whatever the provisions applicable. 
in this particular case may he. As to 
this question, I think the answer is to be 
found in the concluding provisions of 
O. XXVI, r. 9 dealing with commissions for 
local examination. Rule 11 deals with com- 
missions toexamine accounts, and r. 13 
deals with commissions to make partitions. 
Rule 17 provides that the. provisions of 
the Code relating to the summoning, 
attendance and examination of witnesses 
shall apply to persons required to give 
evidence under O, XXVI. 

In my opinion the effect of that is to 
make the provisions of O. XVII rr. 5 
and 6 apply to proceedings conducted by 
Commissioners of Partition appointed 
by the Original Side of the High Court, 
although, as I have pointed out, O. XLIX, 
r. 3 makes those provisions inapplicable 
fo proceedings conducted hy the Court 
itself. The consequence, therefore, is that 
I direct that, with regard to all wit- 
nesses who have been called and whose 
examination had not been concluded, and 
with regard to all witnesses who may 


of the de- 
Referee ig a 
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Mhereafter be called at the reference, Mr. 
J. M.Ghose should see that the pro- 
visions of rr. 5 and 6, O. XVIII, are carried 
‘out, that is to say, that the depositions 
should be read over and explained to the 
Tespective witnesses when each witness’ 
evidence is completed, and that, when 
necessary, they should be translated into 
a language which the witness understands. 
I do not think it necessary to give any 
directions with regard to the depositions 
which have already been completed. Both 
parties have succeeded in part and failed 
in part because the plaintiff at one time 
asked that at the close of each day the 
witness’ deposition should be read over to 
him and he should be required to acknow- 
ledge its correctness. This procedure is not 
recognized by any of the rules which it has 
been suggested apply to the procesdings 
before Mr. Ghose. On the other hand, I 
have rejected the defendant's contention 
that the Commissioner is at liberty to dis- 
regard rr. 5 and 6 of O. XVIIL In these 
circumstances I direct that each party bear 
his-own costs. es 


D. Application allowed in part. 
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Per Krishnan Pandalai 
ty, JJ, (Pakenham Walsh, J., 
the purposes of valid 
under s., 63 (a) of the Succession Act, when 
an execution of a will by a person other than 
the testator in his presence and by his direction 
takes place it is sufficient for that other to 
affix the signature of the testator himself, Section 63 
does not require that the other person executing 
the will underthe direction of the testator must 
sign in his -own name with sufficient indication 


contra).—For 
execution of a will 


. presence of Rangammal: 


and Sundaram Chet-~ 
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to show that he has executed it under the testator's 
direction. 

Per Curiam.—Where a person, wrote at the 
foot ofa will: “This scratech—the mark of Rangam- 
mal” (the testatrix) under the directions andin - the 


‘Held, that there was sufficient execution, 
The word ‘signing’ has been held to mean the 
writing of the name of a person so that it may convey 
a distinct idea’ to somebody else that the writing 
indicates a particular individual whose signature or 
sign it purports to be, whereas, a ‘mark’ is a mere 
symbol and does not convey any idea to a person who 
notices it. [p. 76, cols. 1 & 2.] 

Per Krishnan Pandalai, J.—The correct procedure 
to be followed by the Judge to whoma case is referred 
under cl. 36 of the Letters Patent of the Madras 
High Oourt,is to send the case back for disposal 
to the referring Judges after pronouncing his 
opinion, though it may be possible in some caseg 
for the referee Judgeto decide the whole case 
in accordance with the view of the majority. 
Inthe goods of James Clerk (B), In the goods of 
Thomas -Marshall (7), Smith v, Harris'8), Clery v. 
Barry (9), In the Caszof a Memorandum of Association 
of a Company, In re Whiteley Partners Lid. (10) and 
Queen v. Justice of Kent (11), relied on [Nirmal Chunder 
v. Saratmoni Debya (1), Velluri Ramanamma . vy, 
Marina Viranna (2), In the matter of the petition 
of Hemlata Dabee (3), Radha Krishna v Subraya 
(4) and Jenkyns v. Gaisford (5), referred to, 

. against the order of the District 
Court of- Chingleput, dated September 26, 
1931, and made in O. S. No. 1 of 1931 
(O. P. No. 72 of 1930). 

Sundaram Chetty, J.—This appeal 
arises out of a testamentary suit filed by 
the :plaintiff-respondent for grant of pro- 
bate of a will dated July 22, 1930, and alleged 
to have been executed by the late Rangam- 
mal. “Plaintiff is Rangammal’s brother's 
daughter. Plaintiff's brother is the late 
Subbaroya Reddi, the father of the ‘minor 
defendant. According to the case of the 
plaintiff, she and her elder brother Sub- 
baroya Reddi were living with Rangammal 
after their parents’ death, but after the 
marriage of Subbaroya Reddi he went over 
to his mother-in-law’s house and the plaint- 
iff alone continued to live with Rangam- 
mal throughout. Plaintiff has a daughter 
Muthiammal. Under the will in question 
(Ex. A}, Rangammal bejueathed a debt 


‘due to heron a pro-note amounting to 


Rs. 1,900, together with movables worth 
Re. 25, in favour of the plaintiff to be held 
and.enjoyed by her for her life and the 
remainder should be taken by her daughter 
Muthiammal with absolute rights. Ran- 
gammal had an attack of small-pox some 
days before the execution of the alleged 
will. She died on July 26, 1930, about 
four days after the execution of the will. 
Defendant resisted the plaintiff's claim by 
denying the genuineness of the will and 
also urging that it was not validly executed 
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by Rangammal, even if the will be found 
to be genuine. The learned District Judge 
found both these points in favour of the 
plaintiff. 


As regards the fact of execution of the 
- will, there is, in my opinion, satisfactory 
proof of the truth of the will. 

(His Lordship referred tothe evidence and 
continued.) On the whole, Isee no reason to 
differ from the finding of the learned District 
Judge as regards the truth of wil]. Thore 
is sufficient evidence to show that this will 
was execuled by Rangammal when she was 
in a sound and disposing state of mind. 


The next question is, whether the will 
was validly executed by Rangammal within 
‘the meaning of s. 63 of the Indian Suc- 
cession Act, XXXIX of 1925. That section 


describes three modes of execution of a will.. 


Clause (a) runs thus: 

“The testator shall sign or shall affix his mark to 
the will, or it shall be signed by some other person in 
his presence and by his direction.” 


Under cl. (e) there is the necessity for the 
attestation of the will by two or more wit- 
nesses in the manner stated therein. In the 
present case, the requisites of cl. (c) have 
undoubtedly been complied with. The 
question is, whether Ex. A can be deemed 
to have been executed in one of the modes 
specified in cl. (a). Itis clear that Rangam- 
mal has not herself signed the will. The 
evidence shows that she did not herself 
affix her mark to the will, for she simply 
touched the pen and asked the scribe to 
affix her mark to the will. It cannot, there- 
fore, be deemed that the execution of the 
will Ex, A was in either of the first two 
modes. The point for consideration is, 
whether Ex. A can betaken to have been 
executed in the third mode specified in 
cl. (a). What appears in the will Es. A is 
in this form: Inthakelral Rengammal 
Kainatti” (—this scratch - Rangammal 
mark). All this was written by P. W. 
No. 2 and besides him four others have 
attested the will. It is argued on behalf 
of the plaintiff, that what appears in Ex. A, 
can reasonably be taken to be the signature 
of the testatrix written in the hand of 
P. W. No. 2 in her presence and under her 
direction. The question is whether this 
will come under the third mode of execution 
specified in s. 63, cl. (a). In this connec- 
tion, the observations in Nirmal Chunder 
v. Saratmoni Debya (1), about ‘signing’ and 
‘affixing the mark’ are relevant. 


“ The word ‘ signing’ has been held to mean the 
(1) 25 C 9t1 at p, 915; 2 O W N 612, f 
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writing of the name of a person so that it may conve: 
a distinct idea to somebody else that the writing 
indicates a particular individual whose signature om 
sign it purports to be, whereas, a ‘mark’ is a mere 
symbol and does not convey any idea to a person whc 
notices it.” 


Adopting these interpretations, I must 
hold that the scratch in the form of a line 
appearing in Ex. A isa mark. Along with 
this mark, the name of Rangammal was 
also written by P. W. No. 2, with a view to 
authenticate the will by conveying a distinct 
idea- to olhers as to who the particular 
individual was that executed the will. 
Instead of Rangammal herself writing her 
name, (which she was unable to do) P. W. 
No, 2 wrote her name for the express pur- 
pose of authenticating the will in her pre- 
sence and with herconcurrence. As observ- 
ed in Nirmal Chunder v. Saratmoni 
Debya (1), when somebody else writes the 
name of the testator for him he should 
write the name or put it in such a manner 
as would lead anybody else to sea at once 
who the person was that executed the docu- 
ment. The evidence of P. W. No. 4, is, that 
when the will was read over to Rangammal, 
she agreed to its terms and touched the pen 
telling the karnam (that is the scribe) to 
put the mark for her, and thatthe karnam 
then put the mark and wrote her name, 
In cross-exsmination, this witness says 
explicitly in one portion, that she asked the 
karnam to put her mark and signature for 
her, though in answer to some oiher ques- 
tion he would say that she did not ask the 
karnam to sign her name. Plaintiff's 
Witness No. 8, would say that it was 
written in the document that some one 
signed for her and that was how the karnam 
read it out. Thereis no doubt that Ran- 
gammal asked the karnam to put the mark 
for her. Itis equally beyond doubt that 
the karnam wrote her name, besides putting 
her mark, for the purpose of authenticating 
the will in the presence of Rangammal and 
with her knowledge and concurrence. From 
the circumstances disclosed in the evidence, 
it can safely be inferred that the writing of 
her name by P. W. No. 2, while putting the 
mark was one done with her authorisation, 
Valluri Ramanamma v.. Marina 
Viranna (2)], ` 


The further question is, whether the writs 
ing of the name of the testator by some. 
other person in his presence and by kis 
direction for the purpose of authenticating 

(2) 131 Iad. Oas. 401; 61 M LJ 94 at pp. 99, 100; 33 
CW N 633; AER1931 PO 100; Ind. Rul. 1931P0 
129; 33 L W 757; (1981) M W N 609; 33 Bon. LR 
969; (1931) AL JH; 540 LJ 183 (P 0) - 
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he will is a mòde of execution coming. 


vithin the purview of cl. (a) of s. 63. It is 
‘ontended on behalf of the appellant, that 
he third mode of execution referred to in 
sl. (a) covers only the case of some other 
erson signing his own name and not sign- 
ng the name of the testator.’ If this is 
‘orrect, cl. (a) should have stated that the 


ather person should purport to sign his name’ 


18 proxy for or on behalf of the testator. 
Mf some other person should simply sign 
nis name without such an indication the 
«will would not show who the real executant 
avas. Such a signature would be mislead- 
Mog. What isstated in cl. (a) is simply that 
kthe will shall be signed by some other 
person in his presence and by his direction, 
was distinguished from the testator himself 
ssigning the will or affixing his mark 
sto it. In the case reported in 
Inthe matter of the petition of Hemlata 
Dabee (3), the execution of the will was 
taken to be according to the third mode 
specified above. (Section 50 of the old 
Succession Act, I of 1865, being the same as 
s. 63 of the new Act). In that case, the 
testator was blind and one of the witnes- 
ses signed the testator’s name at his re- 
quest by writing out the neme of the 
testator and stating that -it was by the 
pen of the writer. If the writing of the 


testator’s name by some other person was ` 


thought to be not a valid mode of execu- 
tion, there was no need to enter into the 
further question whether the wil] contained 
the altestations of two other persons at 
least or not, and the case could have been 
disposed of onthe short ground, that the 
execution “of the will was not in any of 
the modes fixed in e. 50. But the learned 
Judges- evidently treated it to bea valid 
mode of execution and went on investi- 
gating the further question whether the 
will was also attested by two other persons 
besides the person who signed the testa- 
tor’s name. Thet casé is, to my mind, not 
a case of some other person signing his 
own name for the testator. In the case 
reported as Nirmal Chunder v. Saratmoni 
Debya (1) this question should be taken to 
have been directly decided. The testator 
was in the habit of using a name stamp 
(a facsimile) as.he was unable to read or 
write. His servant who used to keep that 
name stamp would impress that stamp-on 
any document in token of its execution by 
him. The same process was adopted ina 
‘will, The learned Judges held that it 


(8) 9 0 226, 11 CL R 359, 
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amounted tothe affixing of the testator's 
signature by some other person within the 
meaning of s, £0 of Act X of 1865 and that 
it was not the mere affixing of the testa- 
tor's mark. This decision is, in my opinion, 
an authcrity for holding that the writing of 
the testator’s name in token of the execution 
of the will by him by some other person in 
his presence and under his direction is a 
valid mode of execution. My learned brother 
thinks that the execution of the will in that 
case is in the first mode. There are, in 
my opinion, some striking observations in 
the judgment indicating that the learned 
Judges treated it as the third mode of 
execution. It is stated that the impres- 
sion of the facsimile of the name of the 
testator is really the affixing of his name. If 
the testator himself attached the facsimile 
stamp to the will, it would be the first 
mode of execution, But it was the servant 
who put the name stamp, and so, it isa-case 
of some other person signing the testa- 
tors name in his presence and under his 
direction (the third mode). In my view, 
the opinion expressed in Radha Krishna v. 
Subraya (4) is tothe same effect, In [that 
case, the mark of the testatrix was put 
by some other person and her name also 
was written by the side of the mark by 
the same person, but the person who did 
so put his signature also below that writ- 
ing. In respect of such a document, it 
was observed that this may amount toa 
signature by some other person in her pre- 
sence and by her direction ‘within the 
meaning of the section, and, if atlested by 
two witnesses other than the signatory it 
would be sufficient. At p. 556", we find this 
passage : ' 

“Ifthe signature as distinct from the mark of the 
testatrixis taken to have been affixed by Doraiswami 


Ayyangar in her presence and by her direction, the 
will fails for want of due attestation.” 


As Lunderstand this passage, the signa» 
ture therein referred: to is the name of the 
testatrix written for her by scmekody else . 
and not the signature of ihat other per- 
son. The wording in clauses (a) and (b) 
of s.63 is not altogether free from ambi- 
guity on this point. But, to say that the 
third mode of execution necessarily means, 
and is confined only to, some other person 
signing his own name on behalf. of the 
testator, would be too narrow a construc- 


‘tion and is also against the view taken 


I have no 
(4) 31 Ind, Cas. 819; 40 Mad. 550; AIR 1917 Mad 
900; 3L M L T 357; 4 L W 255, . 
*Page of 40 M—(Ea.] 


in the decisions quoted above. 
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. doubt that, when Somé other person signs 
for the testator, by writing out of the tes- 


tator's name in his presence and by his 
direction, it is within the third mode of 


execulion specified ins. 63 cl. (a) of the- 


Act. In the present case, such was the 
mode of execution which can be reasonably 
inferred from the evidence and from a 
perusal of Ex. A itself. I, therefore, find, 
agreeing with the learned District Judge, 
that.the will Ex. A was also validity 
executed. 

In the result, I would dismiss this appeal 
_ with costs, ` 

Pakenham Walsh, J.—On the ques- 
tions of fact I am not prepared to differ from 
the conclusions of my learned brother, and 
will therefore deal very briefly with this as- 
pect of the case. 

The most serious arguments against 
the’ genuineness of the willare (1) failure 
to take Rangammal’s thumb impression, (2) 
failure to register, (3) discrepancies about 
the preparation of the draft. 

The first is said to be due to Ranga- 
mmal's illness, (though it is clear that it 
was not any fear of infection from getting 
her to affix her thumb impression that is 
put forward, but physical impossibility). 
As regards the second, if Subbaroya’s 
attestation is genuine, there was nobody 
else likely to contest the will and regis- 
tration was not very necessary. As regards 
the third point, no doubt, the fact that P. 
W. No. 2 the combined Village Munsif and 
karnam who wrote both the will and the 
. draft, says that draft was prepared by 
him at the house of Kitcha Reddi at 
Maruvalam while P. Ws. Nos. 1 and 3 
say that it was prepared at the house of 
deceased at Uzhavadu is a pretty serious 
discrepancy. Looking -however to the res- 
pectable and-disinterested character of the 
attestors, andto the fact that the lower 
Court who had the witnesses before him 
has accepted their evidence, I think these 
points should not outweigh the positive tes- 
timony that the will is genuine. 

The admission in the written state- 
ment about Subbaroya at least shows that 
the idea of forging a will with his signa- 
ture as an attestor did not arise after his 
death, He was actually asked during his 
lifetime, according to the written state- 
‘ment, to attest a will, which he knew to be 
forged. Now certainly the only ‘possible 
explanation of such conducton the part of 
-the forgers would have been that he was 
of weak mind as stated in ‘the written 
statement, They would never have dared 
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to approach a man of normal mind toat- 
test a forgery by which he was disinherited. 
Bu there is no proof whatsoever that he 
was of unsound mind. Had he been so, 
and to sucha degree that would make it 
a feasible proposition to get his signature, 
it is hardly likely thathe would have wor- 
ried himself so much over ‘this request as 
to commit suicide by throwing himself into 
a well and there is not the smallest proof 
that he committed suicide for this or any 
other reason. For aught that appears in 
evidence he fell accidently into the well. 
I agree that this signature compares 
favourably with his admitted signatures. 


If his signature be genuine then the 
objections raised against the genuine exe- 


cution of the will are of little import- 
ance, 
But on the legal aspect of the case 


I regret that, after giving my best atten- 
tion to the matter, I find myself unable to 
agree with the view of my learned brother 
that the will is validly executed. 

The matter has been dealt with in 
para. 5 of the judgment of the lower Court. 
Admittedly the mark was not put by 
Rangammal herself and it is not denied [on 
the authority of - Radha Krishna v. 
Subraya (4)] that if a testator is to 
affix his mark he must actually do so 
himself. The argument before the lower 
Court merely turned on the point as to 
whether the signature of Rangammal 
appearing at the foot of the will was made 
by P. W. No. 2 in, her presence and under 
her direction. Inthe earlier stages of the 
argument before us the ground taken was 
that this does not amount to her signature 
at all being merely a statement that it 
was her mark, and that if it amounts to her: 


‘signature the evidence did not prove that 


she had authorised P. W. No.2 to make it. 
But at a later stage in the argument a wider 
question came up whether, even assuming 
that this amounts to- hor signature and she 
had authorised P. W. No.2 to make it, it is 
in compliance with s. 63 of the Indian 
Succession Act of 1925, the argument being 
that a person signing for the testator must 
affix his own signature and indicate that he 
is signing for ihe testator. We have first 
to see what the actual words of the section 
are, Section 63 (a) says . 
“The testator shall sign orshall affix his mark t 


the will, or it shall be signed by some other person 
in his presence and by his direction.” 


Section 63 (b) says:— 
“The signature or mark of the testator or the 
signature of the person signing for him, ‘shall be go 


1934 
thereby to give effect to the writing as a will. 

Section 63 (c) says:— 

“The will shall be attested by {wo or more witnesses, 
each of whom has seen the testator sign or affix his 
mark to the will or has seen come other person sign 


the will, in the presence and by the direction of the 
testator ete” - 


In this case we are not much concerned 
with s.63 (c), because independently of 
P. W. No. 2 who affixed what is contended 
to be the signature and also the mark of 
Rangammal there weretwo other attestors 
who saw him do what he actually did. 

Taking s. 63 (a), it is perfectly clear 
that the word “it” there refers to the 
will, It cannot possibly refer to the 
signature of the testator. Therefore the 
later clause means “the will shall be 
signed by some other person in his presence 
and by his direction.” Apart altogether 
from the fact that to write down another 
person’s name pure and simple as a 
method of “signing for another person” is 
quite unknown even in an ordinary docu- 
ment, let alone in a will, the plain ` meaning 
to my mindof “the will shall be signed 
by some other person in his (i. e., the 
testator’s) presence and by his direction” 
would be that this other person shall put 
his own signature indicating that he is 
signing forthe testator. If the framers of 
the Act had meant otherwise they could 
easily have worded s. 63 (a) thus 

“The testator shall sign or shall affix his mark to 


the will, or his name shall be signed by some other 
person in his presence and his direction.” 


Clause (b) appears to me to put the matter 
beyond dispute. It says that 

“the signature or mark of the testator or the signa- 
ture of the person signing for him shall be go placed 
that it was intended thereby to give effect to the 
writing as a will " j 

Now “the ‘signature or mark of the 
testator" in the first clause means his own 
signature made by the testator himself or 
his mark affixed by himself. Then follows 
the third alternative, distinctly saying that 

- the signature of the person signing for 

him shall be so placed that it shall appear 
that it was intended thereby to give 
effect to the writing of the will. The words 
seem to me to be perfectly clear. 


I shall now consider the cases which 
my learned brother holds to have taken an 
opposite view. Taking first the case of this 
Court, Radha Krishna v. Subraya ($. 
There the testatrix touched the pen and 
gave it toone I‘craiswami Ayyangar who 
wrotein Tamil ‘This X mark of Papathi 
Ammal” and below “this mark was taken 
by D. V. Doraiswami -Ayyangar”. As 
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noted above, it was held . that the mark not 
having been affixed by the testatrix herself 
was invalid as a means of execution by 
mark. The execution ofthe will through 
the hand of Doraiswami Ayyangar was held 
tobe invalid on the ground that in addi- 
tion to the person so signing for the testator 
there were not, two other attestors, as the 
Act requires, who saw him do so. In this 
case the probate asked for was” refused on 
these two grounds and hence the remarks on 
other points are obiter and unnecessary for 
the decision of this case. What are after all 
these remarks? In the first place I may 
note that the last clause of the head-note 
which runs ‘considered as a signed will, as 
it might be, it was equally invalid .as the 
testator’s signature was put by another 
and there were not two other attestors 
besides the oneso signing’, while it gives a 
perfectly correct idea of the ratio decidendi, 
cannot be regarded as an exact resume of 
what their Lordships said on the matter 
before us and goes beyond their actual 
words. We must turn to the judgment 
itself. There are two remarks bearipg on 
the point.. The firstis /1) in this case 
the testatrix touched the pen and gave it to 
Doraiswami Ayyangar who wrote in Tamil 
“Thisis the mark of Papathi Amufal.” 
This mark was taken by D. V.Doraiswami 
Ayyangar. “This may amount to some other 
person signing in her presence and under 
her direction”. Itis by no means certain 
tomy mind whether the learned Judges | 
mean that it was the name Papathi Ammal 
or the signature D. V. Doraiswami Ayyangar 
which might amount tothe signature of some 
other person signing in her presence and 
under her direction within ihe meaning of 
the section. Certainly, even on the view I 
take of-the section, there was a complete 
compliance with the section except that 
two more witnesses who had seen D. V. 
Doraiswami Ayyangar sign for the testatrix 
were required. Even if the construction of 
their Lordships’ words adopted by my 
learned brother be correct, the opinion is a 
mere hypothetical conjecture on a point.on 
which no finding was given or was neces- 
sary, the execution being invalid for another 
reason, 

The other sentence relied 
learned brother is ` 

“If the signature as distinct from the mark of the 
testatrix is takento have .been affixed by Doraiswami 


Ayyangar in her presence and by her direction the 
will fails from want of due attestation”. , 


on by my 


I admit this part of the sentence lends 
some verbal support to his view, but the. 
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sentence continues 

| “sa the section requires that the will should be 

attested by two or more wiinesses each of whom must 

have seen the testator affix his mark, or have «cen 
the other person sign the willin the presence and by 
direction of the testator.” 

It may equa Hy, I consider, be argued that 
“sign the will” in the end of the sentence 
must mean “put his own signature.” 

. The whole sentence is not merely 
hypothetical but ihe present point was not 
as I said under discussion at all, As, even 
on my view, the section would have been 
oea with in substance, had there been 

-two proper attesting witnesses this sentence, 
even if it had run quite'affirmatively thus 

“the signature, as distinct from the mark of the 
testatrix affixed by Doraiswami Ayyangar is in accord- 
ance with the terms of the section, but the execution 
fails for want of proper attestation” h 
would not have touchedthe present point 
at all. In effect what the learned Judges 
say is this 

“Of the three modes of execution, that by affixture of 
mark is bad in this case, and the ‘method of signing 
through another person, even if it is valid as, regards 
the mere signing, with regard to which we do not 
express a positive opinion) fails for want of proper 
attestation.” > 

This case is not therefore, I consider, any 

authority for holding that ihe meaning of 
s. 63 (a) and (0) is not what, it seems to me, 
the plain English indicates. 

Next I will take In the matter of the 
petition of Hemlata Dabee (3). Thisturned 
precisely oD the same- question as arose 


in Radha Krishna v. Subraya '(4). In this 
case it ‘was held -ihat where- the 
testator does not himself siga the 
wil], but some other person signs 


it in his presence and by his direction 
then, besides this other person, there must 


be two witnesses who must sign the will- 


inthe presence ofthetestator. In that case 
the will was written by the Magistrate’s clerk 
and was signed by seven witnesses. The 
testator and the witnesses then went to 
the Sub-Registrar’s Office,the Sub-Registrar 
then requested the testator to sign, but he 
said “I am blind”. Then one of the 
witnesses, Chunder Coomar Chatterji signed 
the testator's “name at his request in the 
following manner ‘Girish Chunder Banerji 
by the pen of Chunder Coomar Chatterji 
‘of Amelia” and then wrote under this 
“identifed by Chunder Cocmar Chatterji, 
Local Fund Clerk, Ranaghat Sub- Divisional 
Office. Chunder Coomar Chatterji, Local 
Fund Clerk, Ranaghat”. Then followed the 
_signature of the Sub-Registrar, The 
District Judge refused probate, on the 
ground that the witnesses had signed before 
the testator’s signature was affixed at his 
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request, and that there must have been 
twoor more witnesses who saw Chundar 
Coomar Chatterji sign for the testator. 
This view was upheld. So in'this case the 
question whether the signature required 
was the nameof Girish Chunder Banerji 
or the signature of Chunder Coomar 
Chatterji for the testator was not discussed 
nor was the point raised, but evenif it 
had been raised the section would have 
been, on the interpretation which I put. 
upcn it, satisfied because the name of the 
testator is not only followed by the words 
“by the penof Chunder Coomar Chatterji, 
Local Fund Clerk, Ranaghat Sub-Divisional 
Office, but the latter then proceeds to put 
his sigrfature Chunder Coomer Chatterji, 
Local Fund Clerk, Ranaghat.” The sec- 
tion might well, I consider, have 
been held to have - been satisfied 
in substance even ifthe- Ist sentence 
only had been there “Gitish Chunder~ 
Banerji by the pen of Chunder Coomar 
Chatterji of Amelia.” The actual signature 
of Chunder Coomar Chatterji made the 
compliance with the section complete had 
the necessary attestation been there. 

The last case is Nirmal Chunder 
v. Saratmoni Debya (1). There the testator 
for a’ number of years, was, as he was 
unable to write, inthe habit of using a 
name stamp, which used to bs attached 
by a servant to apy document or paper 
he wanted to sign. He executed a will, 
and under-his direction a servant affixed 
theimpression ofhis name stamp on the 
said document. It was held that the 
was 
proper and came strictly within the mean- 
ing of the wordsusedins. 50 of the Indian 
Succession Act (now s. 63). There the 
learned Judges held that the affixing of. 
the facsimiles of the name is not making 
the mark, but really the affixing the name 
to the document. 

“My learned brother 
the method of execution in that case was 
held to be signing it through another 
person, i. e., the third mode but with respect 
I differ and éonsider thatit was held to be 
actual signing by the testator himself. 
The learned Judges quote Jenkyns y. 
Gaisford (5) where the Judges indicate 
that the use of pen and ink is not necessary 
for signing and they say that “a person 
may siga or put his name down by means 
of types, or if he usesa facsimile for sign- 
ing hisname,hemay use it for his sig- 


or 11 WR 854;3 SW & Ir, 93: 88 LJP 
9 Jur, (x 8) 630; SLT 517, 


considers that 


1934 


nature” (The italics are mine). There is, 
no doubt, earlier on the page, 82 sentence 
which lends some support tothe view that 
the writing of the testator’s name by 
another person is what the section requires, 
where the learned Judges say:— 
writing 
wriie 


“In the casa of; somebody else 
for him it requires that be should 
the name or put it in such a manner as 
lead anybody else to see at once who the person 
was who executed the document.” 


But, as I read the judgment as a 
whole, the learned Judges considered the 
execution in that case to have been by the 
first mode, namely the testator signing the 
will himself. Otherwise the remark that 
pen and ink are not necessary and that the 
person (person here clearly being testator) 
may sign or putjhis name by types or 
facsimiles seems irrelevant. I would also 
rely onthe final words in the judgment:— 

“Now let us see what the facts ....are It appears 
that for a number of years Janaki had been in the 
habit of using a name stamp as he was unable to 
read or write. That name stamp used to be kept 
by a servant, and, underjJanaki's direction used to 
be attached toany document or papers he wanted 
to sign That being so itappears to us that the 
Jearned District Judge was perfectly right in holding 
that the execution of the will in this case was proper 
and came strictly within the meaning of the words 
used ins 0" 


If my view of that case is correct, 
the matter before us did not arise and the 
sentence which supports the view of the 
law taken by my learned brother is obiter. 
Even otherwise the words of the section 
appear to me so plain that I should feel 
bound by their natural meaning. Nor 
does the signature of this other person 
appear tome a mere technical require- 
ment. lf this other person puts his own 
signature ashaving signed forthe tes- 
tator at the latter's request, in his presence 
and by his direction, his signature not only 
indicates who this other person is, but fixes 
him withthe responsibility of the assertion 
that the will has really been executed by 
the testator through his hand. If the mere 
<“ writing of the testator’s name, without any- 
thing more is sufficient, then parties may 
forge the signature of the testator and 
subsequently fearing that it may not.pass 
as genuine, may allege that it isnot as it 
appears to be his name signed by himself 
but hisname was written on the document 
by some other person in his presence and 
under his direction and this in spite of the 
fact that there is no indication of anything 
of the sort in the document.: The proof 
would then rest only on oral evidence and 
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it might easily be-said that this third 
person was dead or had turned hostile. 

it may be argued that an execution 
by the testator by means of affixing his 
mark must similarly rest on oral evidence. 
To that I think thereis a two-fold reply. 
Firstly ‘ex necessitate rerum” if the 
affixing of his mark by the testator is 
allowed as a means ofexecution then the 
proof must generally be oral and the choice 
lies between disallowing such a method of 
execution altogether and accepting it 
with its necessary infirmities in the way 
of proof. Asa matter offact there might 
be cases where aforged mark .might be 
proved notto be that of the testator by 
comparison with some uniform mark . 
which he had always used. So that it is 
not quite correct tosay that the truth or 
otherwise of execution by mark must 
always depend entirely on oral evidence. 

But where another. person is» allowed 
to sign’for the testator, and the implication 
of the section clearly is that this other 
person is able to sign his own name, why 
should the precaution that his signature 
must appear be omitted? I therefore do not 
consider that any argument against the 
view [ take. of the section can be raised 
from the fact that execution by affixture 
of mark must in most cases depend on oral 
evidence. sk : 

Jf -my viewon this question oflaw is 
incorrect, there still remains the second 
question of law discussed’ by my learned 
brother whether “this scratch Rangam- 
mal’s mark”, is the-same as writing Rang- 
ammals name. The solution of this point 
depends on, whether the words are to be 
read asa whole, and equivalent to putting 
thé signature of Rangammal, or in parts 
and as meaning no more than a state- 
ment that this is Rangammal’s mark. 
Here I agree with my learned brother, 
but I would add that the nicety of this 
distinction affords to my mind another 
indication why this method of execution 
(when the party does not himself affix his 
mark) is not likely to have been that 


‘intended by the Legislature as a compliance 


with the third method of signing. Radha 
Krishna v. Subraya (4); is not of much 
use to us on this point though it would 
have been of help had Doriswami Ayyangar 
not signed his own name. À 

An attempt was made to argue that, 
because at the foot of the document 
P. W. No. 2 has signed as the writer, 
this is a sufficient compliance with the 


‘gection; no matter which view of- the 
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Seciion is taken. This argument certainly 
_ Cannot be accepted. There is no indi- 

cation in the document that P: W. No. 2 
signed for the testatrix nor can it even 
be concluded that because at the foot he 
describes himself as the writer of the 
document, and signs as such, he wrote 
her name or wrote anything more than 
the body of the document. Many docu- 
ments which the executant signs himself 
are described at the foot as being written 
by the writer who then signs, but that 
is noindication that he wrote the execu- 
tant's namealso. It might as well be ar- 
gued that he either signed for, or wrote the 
names of the attestors which appear above 
his signature. i 

I would also agree with my learned 
brother that ifthe writing of Rangammal's 
name in this manner is sufficient execution, 
there is enough evidence that it was under 
her direction and in her presence. 

On the view whichI take of the first 
legal point I hold that the appeal should be 
allowed with costs. 

By The Court :-Sundaram Chetty, J. 
and Pakenham Walsh, J., made the follow- 
ing 
| Order.—As we are differing on 
following question of law, viz." 

“Whether the execution of the will (Ex. A) in 
<: thecircumstances of this case, by Rangammal, can 


be deemed to be in conformity with s. 63 of the 
Indian Succession Act, XXXIX of 1925," 


we refer this case under cl. 86 of the 
Letters Patent, so that His Lordship the 
Chief Justice may have it posted for 
hearing before another Judge. 


the 





In pursuance of the above crder of 
reference, this Appeal coming on for 
hearing before the Hon'ble Mr. Justice 
Krishnan Pandalai on November 8 and 
9, 1933, upon perusing the petition of 
‘appeal, the judgment and decree of the 
lower Court and the record in the case 
and the judgments and the order of re- 
ference of the High Court, and upon 
hearing the arguments of Mr. Ch. Raghava 
Rao, ior the Appellant and of Messrs. T. Af. 
Krishnaswami Ayyar and T. E. Ramabhadra- 
chariar, for the Respondent, the Court 
(Krishnan Pandalui, J.), expicssed the 
following 

CG pinion.—The question referred to me on 
account of a difference of opinion between 
the leained-Jucges who heard this appeal 
is whether the execution of the will, 
‘Ex, A in the circumstances of this case, 
“by Rangammal, can be déemed to be in 
conlurmity with s.63 of the Indian Buc- 


_ cution under 
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cession Act, XXXIX of 1925. Reading the 
two judgments, the question on which this 
difference of opinion arcee lies within .¢ 
narrow compass. Both the learned Judges 
have held that the will Ex. A, is genuine 
in the sense that it was a testamentary 
disposition in fact made by Rangammal 
in her lifetime when she was of sound 
disposing mind. It is in the handwriting: 
of the plaintiff's second witness Kothan- 
darama Pillai who is the village MunsiM 
and karnam of the village Ulaivetti. 
The execution of the will which also is 
in the hand-writing of Kothandarama 
Pillai consists of the words in Tamil 
equivalent to the English, “this serateh— 
the mark of Rangammal. It is attestedll 
by four witnesses one of whom being dead, 
the others have been examined as wit- 
nesses Nos. 3,4 and 5, After the attest- 
ation there appears the customary memo- 
randum by the writer that the will is» 
in the hand-writing of MKothandarama 
Pillai, village Munsif and karnam of the 
village of Ulaivetti. About the genuine- 
ness of all this the learned Judges 
were both satisfied, as was the learned 
District Judge who heard the case in the 
first Court. The point on which they 
differed was one which had heen taken 
before the District Judge, viz., that the 
execution by Kothandarama [Pillai’s writ- 
ing “this scratech—mark of Kangammal]” 
although it was done in the presence and 
by the direction of Rangammal was not 
sufficient execution under s, 63 of the 
Indian Succession Act, ‘The District Judge 
overruled it relying on certain Indian 
decisions, Sundaram Chetti,J., also relying 
on the same decisions overruled it; but 
Pakenham Walsh, J., upheld it. 

The point of diftereace is this: whereas 
the former learned Judge is of opinion 
that when an execution cfa will by a person 
other than the testator in his presence 
and by his direetion takes place it is 
sufficent for that other to affix the sig- 
nature of ihe testator himseli, ihe latter 
Jemned Judge thinks that this is not 
the effect of the section or of the authori- 
ties ielied upon but that a proper exe- 
the section jequires that 
the other person executing the will under 
ibe direction of the testator must sign in 
his own nume with sufficient indication to 
show that he has executed it under the 
testator’s direction. The difference of 
opinion is in shcrt about the form of 
execution by another person executing the 
will under the direction of the testator, 
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There is no difference of opinion at all 
oa the facts because as I have said both 
the learned Judges agree with the Dis- 
trict Judge that when Kothandaráma 
Pillai executed the will he did so in the 
presence and by the direction of Rang- 
ammal, | J 

The difference of opinion being thus 
‘narrowed down tothe form of execution 
I may at once share the regret of the 
learned Advocate for the propounder of 
the will here that the authorities cited by 
him before me were not referred to at 
the hearing before the learned Judges 
because if they were, perhaps the reference 
would have been unnecessary. Before I 
coms to them, I may at once say that 
the three Indian decisions as tothe effect 
of which the learned Judges have dif- 
fered are not of much help to decide 
the point. The case in Radha Krishna Y 
Subraya (4) was not a decision on the 
form of execution by another person be- 
cause there the form was sufficient 
according to the view of either learned 
Judge. There was in that will both the 
name of the testator and the name of the 
other person written one above the other 
by that other person. This question there- 
fore could not then have been decided 
What Was held was that if that other 
persons signature to the execution be 
taken as part of tho execution, the will 
failed because there were no two other 
attestors as required by s. 63 of the Indian 
Succession Act. There were only the other 
person who executed the will and one 
other attestor. That was the ground of 
the decision and it is of no help now. 

The case in In the matter of the petition 
of Hemlata Dabee (3), was exactly the 
same. There also there were not two other 
attestors besides the other person who 
executed the will for the testator and 
on that ground the will was held invalid. 

The case in Nirmal Chunder v. Saratmoni 
Debya (1), was one where the testator 
who fora number of years was, as he was 
unable” to write, in the habit of using a 
name-stamp which used to be attached 
hy a servant to a document or paper he 
wanted to sign, directed that servant to 
affix the name stamp to his will aud the 
question was whether that was sufficient 
’ execution. It was held that ib was on 
the ground that affixing the name stamp 
was equivalent to signing. It is not 
clear whether the Court held that the 
signature was affixed by the testator 
hmeelf and treated the servant as a 
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mere mechanical aid or whether they 
treated the signature as having been 
affixed by another person in the presence 
and under the direction of the testator 
which is the alternative mode provided 
by s: 63 (a). That decision also is, there- ` 
fore, not a clear authority, It may, how- 
ever, be pointed out that the relieance in 
that case on Jeykyns v. Gaisford (9), 
appears to be hardly justified as sup- 
porting the proposition that affixing the 
name stamp is equivalent to a ‘signature. 
Sir Charles Gresswell said that affixing 
a name stamp is marking and as marking 
is held to be included as a. form of 
‘execution in the expression ‘signing’ 
according to the English Wills’ Act, 
marking by means of a stamp is 
sufficient execution. To quote the language 
of the learned Judge : 

“whether the mark is made by a pen or by some 
other instrument cannot make any difference; neither 
can- it in reason make a difference that a facsimile 
of the whole name was impressed on the will 
instead or a mere mark or X, The mark made by 
the instrument or stamp used was intended to 
stand for and represent the signature of the 
testator”, : 

It is clear, therefore, that the use made 
of this decision in Nirmal Chunder 
v. Saratmoni Debya (|) was not 
accurate. 

But the decisions on the English Practice 
of executing wills by others under the 
direction of the testator upon the words 
of tha English Wills’ Act, s. 9, which 
are practically identical with those ofs. 63 
of the Succession Act, leave no room 
for doubt that execution by another is 
suficient if he sigus the namə of tha 
testator. In Jarmanon Wills (VII Edition) 
page 93 it stated that it is immaterial 
that the olher person signed his own 
name instead of the name of the testator, 
meaning that signing the name of the 
testator is the more approved and common 
method. ‘To the same effect is the state- 
ment in Tristram and Cootes’ Probate 
Practice (t7th Edition) page 29 where it is 
stated that 
“when a person signs for a testator by his direction, 
he may sign eithsr tne testator's name or nis owa 
name for the purpose of giving effect to such 
direction”. 

The decisions fully bear this out. In 
Inthe goods vf James Clerk (6), the 
signature to the will was “signed on behalf 
of the testator, in his presencs, and by 
his direction, by me, O. F. Furlong, Vicar 
of Warfield, Berks.” The question was, 
as the signature did not contain the name 


(8) 2 Curtelis 329; 163 B R 428, 
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of the testator but only that of the other 


person. Furlong, whether the execution 
wasgood, In answer Sir Herbert Jenner 
said that 


“The statute allows a will to be signed for the 
testator by another person, and it does not say 
that the signature must be in the testator’s name; 
here, this gentleman, at the testator's request, 
signed the will for him not in the testator’s name 
but using bis own name ” 

He held that the will was validly 
executed. Such a question could not 
possibly arise if it were the law that it 
was essential for the purpose of execution 
by another person that the signature of 
the other person must be there and the 
signature of the testator need not be put. 
This was the converse case to the present 
one. In In the goods of Thomas Marshall 
(7), the will was signed by another person 
in the name of the testator. The question 
was never raised that that was not enough 
but the question was whether there was 
sufficient. authority for the other person. 
In Smith v. Harris (8), also, the will 
was signed by the direction of the testator 
with the name to the testator, Hlizabath 
Beard; and if never was questioned that 
the execution was invalid because the 
signature was not of the other person, 
signing by direction. In Clery v. Barry (9), 
there are some observations on this subject. 
It appeared from the affidavit of one 
Maryanne Maguire that at the request of 
the testator, a gentleman 92 years old, 
she had put his signature upon his will. 
The question was not whether the signature 
by her of the testator’s name would 
invalidate the execution but wheiher the 
execution was before or after the attesting 
witnesses had signed. As to the. method 
of other persons executing a will. by 
direction of the testator, Chief Baron 
Palles said: 6 

“The law permits a signature to be either in the 
hand-writing of the testator, or in that of another 
person, if proved to have been affixed by his 
direction. No doubt, when the hand-writing of 
the signature is that of the alleged testator, it is 
more easy to arrive at the presumption (of valid 
execution) than where it is that of another; because 
proof of direction in the former case is often 
unnecessary; but once the Court is clearly satisfied 
by evidence that the signature, although not in the 
testator’s own hand-writing, was affixed by his 
direction, I cannot see why the same presumption 
should not apply as if he had written it himself.” 

It is clear that the signature spoken of 
is of the name of the testator although 
affixed by another person at his direction. 
The principle is that according to the 

(7) (1866! 13 L T 643. i 

(8) (1844) 1 Rob. Es. C 262; 13 ER 1083. 

(E) 2L IR R152 at p.166. : 
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proper construction of the words in the» 
English Statute corresponding to s. 63 (a) 
‘it shall be signed by some other person 
in his presence and by his direction’, the 
proper form of such signature is and 
has always been recognised to be for the 
other person to sign the name of the 
testator and not his own. It is no doubt 
usual to add that the testator’s signature 
was made by the other person in his 
presence and by his direction and then 
for the other person to sign. But this 
is a matter of furnishing prima facie 
evidence that the signature by the other 
person is, as it should be in order to be 
valid, according to the section, affixed in 
the presence of the testator and by his direc- 
tion and does not form an integral part of the 
The evidence of presence 
and authority might be given otherwise than 
by such an addition to the signature. 
It is no doubt usual and regular to 
avoid disputes that the other person 
should add when signing the testator’s 
name that he does so according to the 
section. The absence of such an addition, 
however, does not invalidate the signature. 
of the testator’s name if in fact was 
made as the law requires in the 
presence and by the direction of the 
testator. i 

In In the case of a Memorandum of 
Association ofa Company; In re Whitelly 
Partners, Ltd. (10), some other than 
one of the proper signatories signed 
on his behalf without the addition to the 
memorandum showing the authority by 
which he was signing. Cotton, D. J. 
described the signature as irregular for 
it ought to have been “P. Callan by 
Oakley his Attorney”. He said that the 
irregularity will not make the signature 
invalid if there was authority to affix 
it. 

The Queen v: Justices of Kent (11) 
was a case where notice of an appeal 
was signed in the name of the appellant 
by the clerk to his Attorney. This 
case also confirms the point that accord- 
ing to the practice of lawyers the signature 
by one man at the request of another and 
on his behalf is usually of the latter's 
name without the nameofthe former. , 

On the above authorities itis clear that 
jf this will was signed by Kothandrama 
Pillai with the name of the  testatrix 
the execution was sufficient according to 


(10) (186) 32 Ch. D 337; 55 L J Ch. 540; 34 W 


505; 5E L'r 912. 
(11) (1887) 8 Q B 305. 
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s, 63 (a) of the Succession Act and can- 
not be said to be invalid because it did 
not contain the signature of Kothandarama 
Pillai himself. 

On the question whether the writing at 
the foot of the will “This scratch—the 
mark of Rangammal” admittedly written 
by Kothandarama Pillai amounts to his 
signature of the testatrix’s name, both the 
learned Judges have agreed thatit is to 
be so regarded and I entirely agree. The 
habit of illiterate persons in the Tamil 
country who can only make marks but 
who wish to authenticate their documents 
by the instrumentality of others is pre- 
cisely what happened in this case. The 
pen is touched and handed over to the 
person who makesthe mark and adds the 
memorandum that this is the mark of the 
executant. The meaning and object of that 
act isto authenticate the document as that 
of the persons whose name is written. 
Such being the case there can be no doubt 
as the learned Judges have held that 
Kothandarama Pillai did sign Rangammal’s 
name to the will. As already stated, that 
he did so in her presence and under her 
direction is proved. The will was there- 
fore validly executed and that is my 
answer to the point referred. 

The case having again been set down 
for being spoken tc on November 10, 1933, 
and upon hearing the Advocates, the Court 
(Krishnan Pandalai, J.) made the following 
further observations:- - 

On the above opinion the point has been 
raised whether I should now pronounce 
judgment in the appeal or send the opinion 
to the Bench for decision by them. It has 
been brought to my notice that in some 
cases a Judge or Bench to whom a point 
under cl. 36 of the Letters Patent is 
referred has pronounced judgment in 
the case in accordance with the opinion 
of the majority without sending the case 
to the Bench for that decision to be pro- 
nounced by them. Although this may be 
possible ina case like the present, where 
there is nothing else to be decided but 
the point referred, to enable a decisionin 
the case to be pronounced, yet it would 
not be possible for the referee Judge to 
decide the case where the pvint referred 
is only preliminary to the decision of 
points which are not referred; for in 
such a case obviously both under cl. 36 
of the Letters Patent and the analogous 
words to the proviso to s. 93 (2), Oivil 
procedure Code as now amended the case 
‘Ras to go back tothe Bench for decision, 
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The matter may seem technical in the 
present case but to be strictly in accordance 
with the procedure whichT am persuaded 
must be the same as to both classes of 
cases, I think the opinion I have pro- 
nounced must go to the Bench for the 
appeal to the decided, It has the advan- 
tage of informing the referring Judges of 
the opinion of the third Judge on the 
point referred. 

This appeal coming on for final hearing 
after the expression of opinion of the third 
Judge, the Court delivered the following 

dJudgment.—The aforesaid question. 
having been answered in the affirmative, 
we dismiss this appeal with costs. We 


think fit to fix the Pleader’s fee in this 
appeal at Rs. 75. 
A. Appeal dismissed. 
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Judgment.—These are three connected 
appeals filed by Bindra, Bhaggal, Chhotai, 
Ram Tirath and Sitla Din (the appellantsin 
Appeal No. 121), by Lal Singh, Sant 
Singh and Ram Udit (the appellants in 
Appeal No. 133), and by  Pirthipal, 
‘SurajpaJ, Ram Suphal and Jəgpal Singh 
(the appellants in Appeal No. 146), who 
have been convicted by the learned Ses- 
sions Judge of Bara Banki of an offence 
under s. 802 of the Indian Penal Code, 
and sentenced to transportation for life. 
Lal Singh, Pirthipal, Sant Singh, Ram 
Tirath and Chhotai Pasi have also been 
convicted of an offence under s. 148 of 
the Indian Penal Ccde and sentenced to 
three years’ rigorous imprisonment, and 
the remaining appellants have been con- 
victed of an offence under s. 147 of the 
Indian Penal Code and sentenced to two 
years’ rigorous imprisonment, the sentences 
In each case to run concurrently. ` 

We have heard the learned Counsel of 
all the appellants, as also the learned 
Government Advocate, and have carefully 
examined the record of ihe case. 

The story of the prosecution is briefly as 
follows:— 

A riot took place in village Kusehti in 
the month of December, 1932, in the 
course of which one Bhulan Singh, 
zamindar of the village, was” assaulted 
and his house burnt. In ihat riot case 
twenty-four persons were committed to the 
Court of Session for trial, of whom 
thirteen were convicted and eleven were 
acquitted. Among the accused in the 
Kusehti riot case were Lal Singh, Sundar, 
Sri Dat and Bindra, who have been 
charged with murder in the present case, 
Lal Singh and Sundar were acquitted 
of that charge in the Kusehti riot case, 
and Bindra and Sri Dat were convicted, 
but they were released on bail pending 
the disposal of their appeal. While the 
appeal was pending in the Court of 
Session, the present riot is said to have 
taken place on the October 2, 1923, at 
Majhgawan, with the common object of 
killing Ram Adhin, who is said to have 
annoyed Lal Singh very much, because 
he had givén evidence for the prosecution 
in the case brought by Bhulan Singh, his 
master, in what is known as the Kusehti 
riot case. It is alleged on behalf of the 
prosecution that at day-break Ram Adhin 
along wiih his brother Ram Udit and 
-two ploughmen, Bachhu Lal and Dulare, 
were going towards the north of the. vil- 
lage site of Goshainkapurwa for the 
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purpose of sowing gram in one of the 
fields belonging to Ram Adhar and Ram 
Udit. When they had gone about two 
furlongs from the “Abadi”, or village 
site, and had reached a foot path, which 
ran from the abadi towards the north, ‘a 
bedy of fourteen men, all armed with 
lathis, suddenly emerged from a juar 
field of Bhai Lal by the side of a Jane, 
and began to attack Ram Adhin with 
lathis and spears. Ram Adhin fell down 
immediately, but his assailants continued 
beating him, and thereupon Ram Udit and 


- his ploughmen Bachhu Lal and Dulare raised 


an alarm, which brought two persons named 
Bhola and Asharfi on the scene of the 
occurrence. These persons were working 
in fields near the spot. They also joined 
in raising a hue and cry, and thereupon, 
it is alleged, the accused Sant Singh went 
into the field cf Musammat Chitna Pasin 
and frem that field fired a gun. The 
shot hit nobody, and Ram Udit and his 
companions remained standing there shout- 
ing for help. Their cries brought other 
villagers to the spot. After the gun was 
fired, two of the accused, Pirthipal and 
Lal Singh, began to drag for a short. 
distance the corpse of Ram’ Adhin from 
the spot where he had fallen down, and 
subsequently the body was lifted from the 
ground and taken to the mango-grove of 
one Chkedi Shukul, which was close to 
the juar field of Bhai Lal. By this time 
a large number of villagers had assembled 
and then all the fourteen murderers of 
Ram Adhin dropped the corpse of Ram 
Adhin in the grove and ran away. When 
the assailants of Ram Adhin reached the 
field of Lotan Ahir, they turned round 
and faced their pursuers, and thereupon 
the villagers also stopped, and stood in 
the fields of Har Dayal and Kashi 
Prasad. Then Lal Singh asked Sant 
Singh to fire his gun, and Sant Singh 
did so, and two of the villagers, Gajju 
Singh and Tribeni Singh, were hit by 
the shots fired by Sant Singh. When 
Sant Singh tried to reload his gun, the 
villagers said that he should not be allow- 
ed to do so, otherwise he would kill them 
all. Thereupon’ the villagers, including 
Gajju Singh-and Tribeni Singh, rushed 
upon these fourteen men, who then ran 
away. They were pursued for a distance 
of about a furlong or two, but they 
escaped by the side of a tank in village 
Dharupur, and then the pursuit was given 
up. When the villagers came back to 
the spot where the body of Ram Adhin 
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yas lying in the grove, they found that 
ife was extinct. Dulare brought a cot 
rom the house of Ram Adhin and the 
sorpse was carried on this cot to the 
aouse of Ram Udit by Ram Udit and three 
ther persons. Ram Udit subsequently pro- 
seeded to ths thana at Subeha, which is 
at a distance of five miles from village 
“Majhgawan, and there he made the first 
mnformation report at 11-30 a. a. The 
Second Officer of Police Station Subeha at 
‘once proceeded to the spot and took up 
the investigation. He prepared an in- 
-que*t report, and sent the corpse of Ram 
Adhin for post mortem examination to 
headquarters, and Gajju Singh and 
Tribeni Singh, who had received gun-shot 
wounds, were also sent to headquarters 
for medical examination. Ram Udit, 


Bhaggal, and Sant Singh were arrested 
at their houses on October 3, 1933, and 
the other accused were absconding, and 


action was taken against them under 
ss. 87 and 88 of the Code of Criminal 
Procedure.. Ultimately fourteen’ persons 
were committed to the Court of Session 
to stand their trial on charges under 
ss. 202, 148 and 149 of the Indian Penal 
Code. The learned Sessions Judge ac- 
quitted two persons, Sri Dat and SiaRam, 


and sentenced the remaining twelve per- - 


sons to transportation for life under s. 302 
of the Indian Penal Code. He also 
sentenced Lal Singh, Pirthipal, Sant 
Singh, Ram Tirath and Chhotai Pasi 
to three vears’ rigorous imprisonment 
under s. 148, Indian Penal Code, and 
Bindra, Bhaggal Pasi, Surajpal, Ram 
Udit, Ram Suphal, Jagpal and Sitla Din 
to two years’ rigorous imprisonment under 
s. 147, Indian Penal Code. These twelve 
accused have filed these appeals in this 
Court. A 

The medical evidence shows that in 
respect of the death of Ram Adhin an 
offence of wilful murder was committed 
by some person or persons. Nine witnesses 
have been examined on behalf of the 
prosecution as eye-witnesses of the 
occurrence. 

Prosecution Witness No. 1, Ram Udit, is 
the brother of the deceased. He admits 
that he and his deceased brother Ram 
Adbin were in ths service of Bhulan 
Singh, zemindar. His evidence does not 
strike us as trueor convincing. If he was 
with his brother Ram Adhin at the time 
when Ram Achin was being actually 
beaten, there is no reason why he should 
have escaped receiving a heating along 
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with his brother, because the assailants 
bore the same enmity against him as 
against his brother Ram Adhin. We do 
nat believe that this witness P. W. No. 1 
Ram Udit, actually saw how his brother - 
Ram Adhin was done to death. If he had 
been on the spot at the time of the occur- 
rence, he could not have escaped receiv- 
Ing a beating because the assailants of 
Ram Adhin far outnumbered his supporters, 
and under these circumstances we are not 
prepared to believe the story of Ram 
Udit that he went in pursuit of the 
murderers of his brother, and yet, received 
no injury of any kind whatsoever. 

Equally incredible appears to us the 
statement of this witness Ram Udit that 
a few days before the actual murder of 
his brother, Lal Singh, Pirthipal, Sundar 
and Sri Dat came up to him and told 
him that if Ram Adin had been: there 
with him, they would have killed him 
outright. The motive for the murder is 
said to be the evidence which he (Ram 
Adhin) gave in the case brought by 
Bhulan Singh in the Kusethi riot case, and 
if that bethetrue reason forthe murder 
of Ram Adhin, then Ram Udit, who was 
also in the service of Bhulan Singh along 
with his brother Ram Adhin, and who 
also gave evidence in that case, would 
have also met the same fate as his brother, 
had he been present at the time of the 
murder. | 

Moreover, the account of the occurrence 
as given by this witness, is hardly 
credible. After Ram Adhin had -been 
done to death, it is hardly believable 
that the villagers would have risked their 
lives and run in pursuit of men who 
were armed with a gun, spears and lathis 
and who freely used their gun and shot 
Gajju Singh and Tribeni Singh; and we 
arenot prepared to believe that even 
afler Gajjn Singh and Tribeni Singh 
had been hit by the shots fired by Sant 
Singh accused, they would still run after 
these persons in order to arrest them. 
The occurrence is said to have taken 
place at 7 a.m. on the morning of 
October 2, 1933, and the fourteen accused, 
who were charged with riot and murder, 
belong to ten different villagss within a 
radius of three miles. There is nothing 
on the record to show how all these 
fourteen accused were brought together at 
one place for committing the murder of 
Ram Adhin, or how they came to know 
that on acertain morning Ram Adhin would 
be found sowing his field, The version 
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of the occurrence given by the prosecu- 
tion witnesses thus bears internal traces 
of its falsehood. Prosecution Witness No. 1, 
Ram Udit alleges that the deceased Ram 
Adbin was dragged along the ground for 
a distance of sixtw paces, and thus taken 
to the grove of Bhai Lal. The medical 
evidence goes to show that there we'e no 
marks of dragging on the person of the 
deceased. This portion of the story is also 
thus proved to be false by the unimpeach- 
able and disinterested testimony of the 
Civil Surgeon. 

_ The learned Sessions Judge has tried 
to get over this difficulty by pointing out 
that some of the prosecution witnesses 
deposed that the corpse of Ram Adhin 
was lifted from the ground and carried 
to the grove where it was finally left. 
So far as the evidence of P. W. No. 1, 
Ram Udit, is concerned, he positively 
said that his deceased brother was dragged 
for some distance and left in the grove 
of Bhai Lal. Thelearned Sessions Judge 
has stated in his judgment that he 
attached no weight to this contention 
on behalf of the appellants. In our 
opinion there is force in the contention 
urged on behalf of the appellants that 
the medical evidence negatives the story 
of the prosecution witnesses that the body 
of the deceased was dragged along the 
ground for a considerable distance before 
it was left in the grove of Bhai Lal. 
Obviously Ram Udit is an interested 
witness, and his testimony is to be 
accepted with grave caution. After care- 
fully considering all the facts of the case, 
we are very doubtful whether Ram 
Udit actually witnessed ‘the commission 
of the murder of his brother Ram Adhin. 
[The learned Judges dealt with the 
evidence of the other prosecution witnesses 
and continued.] 

“These are all the witnesses who have 
been examined on behalf of the prosecution 
to prove the charge of murder against the 
appellants. In the first place it is to be 
noted that there is not a single disinterested 
witness examined on behalf of the prosecu- 
tion to prove how the murder of Ram 
Adbin was committed. It is a very 
significant fact that even though the murder 
took place in broad daylight, when villagers 
were working in their fileds, not a single 
person, who is not admittedly an enemy of 
the accused, is forthcoming in support of the 
story set forth by the brother of the deceased 
in Court. The learned Government Advo- 
cate has laid stress upon the fact that all 
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the prosecution witnesses are mentioned in 
the First Information Report, and that all 
the accused have also heen named but that 
fact will not, in our opinion, be any 
guarantee for believing the evidence of 
persons who are admi'tedly enemies of the 
accused. The learned Sessions Judge has 
himself ecquitted two of the accused, 
althougb five of the prosecution witnesses, 
whose testimony he has accepted against 
the appellants before us, had given evidence 
against those accused persons also, If Sri 
Dat and Sia Ram, accused, were entitled 
to an acquiltal on the ground that the case 
against them was not free from doubt, in 
our opinion, the present appellants before 
us are equally entitled to the benefits of the 
very serious doubts that we entertain as to 
the truth of the ‘story told by the prosecnu- 
tion witnesses. No doubt a most brutal 
murder has been committed, but if the 
prosecution witnesses deliberately choose to 
conceal the truth and to distort it in such 
a manner as tc make it impossible for any 
Court to find out what the true state of 
things was, then the blame for the murder 
of Ram Adhin going unpunished and un- 
avenged must lie atthe door of Ram Udit, 
the brother of the deceased, and the other 
prosecution witnesses, who have not chosen 
to tel] the Court the plain and unvarnished 
truth. The learned Sessions Judge has 
written a most elaborate judgment, and 
has taken a lot of trouble to meet the 
arguments urged on behalf of the accused 
but be has looked at the case, in .our 
opinion, from an entirely wrong point of 
view, and has cast upon the accused the 
burden of proving their innocence, when 
he should have devoted himself to finding 
out whether, upon the evidence of the 
prosecution witnesses, the guilt of the 
accused was proved beyond all reasonable 
doubt. In the course of his judgment the 
learned Sessions Judge writes as fol- 
lows :— 

“The defence has practically no explanation to offer 
as to how and when the deceased Ram Adhin came 


to be assaulted in the manner he was, and how Tribeni 
Singh and Gajju Singh came to receive gunshot 


wounds, 2 

There was no duty cast upon the 
accused to explain how the deceased 
Ram Adhinmet “with his death, or to 
explain how Tribeni Singh and Gajju Singh 
came to receive gun-shot wounds. They 
were not charged with any offence in 
respect of the injuries inflicted on Tri- 
beni Singh and Gajju Singh. No question 
was asked of any accused in his examin- 
ation under s, 364 of the Code of Cri- 
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minal Procedure in respect of the gun- 
shot wounds received by ‘T'ribeni Singh 
and Gajju Singh. In the nature of things 
it was not possible for the accused to 
seb up a positive case as to how Ram 
Adhin met with his death, much less 
any theory of their own as to how Ram 
Adhin met with his death, which they 
might have set up in their cross-examin- 
ation, or in their answer to the questions 
put by the Court. The burden of proof 
in a criminal trial remains at all times 
upon the prosecution, and it is only 
shifted upon the accused in so far as an 
accused person may set up the existence 
of circumstances bringing his case with- 
in any of the general exceptions in the 
Indian Penal Code, or within any srecial 
exception or proviso contained in any 


other part of the same Oode. (See 
s. 105 of the Indian Evidence Act, I 
of 1872). The learned Sessions Judge 


was at liberty to reject the suggestion 
of the defence as to how Ram Adhin 
came to be killed, but the mere fact 
that he rejected the theory of the defence 
will not prove the guilt of the accused 
in respect of the charges brought against 
them. 

“We have already 
evidence of the nine witnesses examined 
on behalf of the prosecution, and we 
have given our reasons for mistrusting 
the testimony of these witnesses. Jn our 
opinion the story told by the prosecution 
witnesses is full of inherent improba- 
bilities. Tho investigaling Police Officer 
did not notice any marks of blood at 
the place, where Ram Adhin is said lo 
have been assaulted. In the opinion of 
the medical expert the nature and the 
number of injuries found on the person 
of the deceased go to show that the 
“deceased must have bled profusely”. 
The learned Sessions Judge writes in 
his judgment that the word “profusely” 
used by the Civil Surgeon in his evi- 
dence, is not very clear. In our opinion 
there is nothing that is not clear in 
the very clear and positive statement 
made by the Civil Surgeon that the 
deceased must have bled profusely. And 
there is no reason to doubt the 
opinion of the medical expert on this 
point, and if his evidence is accepted, 
then it clearly goes to prove that the 
prosecution witnesses have deliberatély 
shifted the scene of the occurrence, and 
have deposed to Ram Adbin'’s being 
beaten at a place other than the spot 


discussed the oral 


-the appellants 
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where he was actually assaulted, because 
the Police Officer, whose evidence cannot 
be doubted on this point, has clearly 
deposed that there were no marks of 
blood at the places where Ram Adhin 
was said to have been beaten and drag- 
ged and finally left. The significance of 


the absence of blood marks at the 
place where Ram Adhin was said to 
have been assaulted and on the spot 


where he was finally left, has appar- 
ently escaped the notice of the learn- 
ed trial Judge, and he has come to 
the conclusion that no weight can be 
attached to the fact that marks of 
blood were not discovered either on the 
spot where Ram Adhin was assaulted, or 
on the spot where his body was finally left 
or on the ground along which he was 
dragged. The learned Sessions Judge 
opines that the Police were not instru- 
mental in concocting a false story against 
the accused. It is not alleged on behalf 
of the appellants that the investigating 
Police Officer or any other Police Officer 
was in any way responsible for con- 
cocting a false story against the accused. 
The point strongly urged on behalf of 
is that Ram Udit and 
Bhulan Singh, his master, who has re- 
mained behind the scenes, are respon- 
sible for distorting the true facts of 
the case, and presenting a very garbled 
account of the occurrence in Court. 

Moreover, the motive for the murder of 
Ram Adhin seems to us to be wholly 
inadequate, and if it be deemed that 
that’ motive was sufficient to induce the 
accused to commit the murder of Ram 
Adhin, it ought to have furnished an 
equally potent motive for commiting the 
murder of Ram Udit, or at any rate for 
giving him a severe beating. 

The Civil Surgeon has also deposed in 
his evidence that there were no marks 
indicating that the body had been drag- 
ged. This story of the deceased being 
dragged along the ground has been 
minimised by the learned trial Judge 
himself, and ultimately it is made to 
appear that the deceased was only 
dragged fortwo or three paces, and there- 
after was bodily lifted up from the ground 
and taken on the shoulders of some of the 
accused td the grove of ( hhedi Shukul. 
The learned Sessions Judge characterises 
this asa probable story, but in our opinion 
the whole story of the dragging of the 
deceased isa pure myth, invented by the 
prosecution witnesses in order to explain 
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away the change in the scene of the occur- 
rence, which they have deliberately made. 
The appellants, as we have said above, 
belong to ten different villages, and there 
is no evidence on the record to prove how 
they happened to be all together on the 
morning of the occurrence, when they are 
said to have beaten Ram Adhin to death. 
Upon this point the learned Sessions 
Judge writes as follows: — 

“It did not require much intelligence on the part 
of the accused, who must have been on the look- 
out for an opportunity to murder Ram Adhin, to 
calculate that Ram Adhin would pass by that route 
on the morning of the occurrence to sow gram iu an- 
‘other field of theirs situate on the eame side.” 


In our opinion this is special pleading 
with a vengeance, and all the comment that 
we feel disposed to make is that it is not 
permissible for lhe trial Judge to make 
any such surmise in favour of the prose- 
cution. The benefit of any doubt that may 
arise in the mind of the trial Judge isto be 
given tothe accused, and it is not per- 
missible for atrial Court to gloss over the 
deficiencies in the evidence of the prose- 
cution witnesses by any such special plead- 
ing as that which found favour with the 
learned trial Judge. The learned Sessions 


Judge has himself set forth very clearly - 


the enmity thatexists between the prosecu- 
tion witnesses and the accused. The learn- 
ed Counsel for the appellants has satis- 
fied us that even Gajju Singh bore enmity 
with the accused. In the opinion, however, 
of the learned trial Judge the fact that 
the prosecution witnesses are avowed 
enemies of the accused is no reason for dis- 
crediting thestory told by them, and for 
this line of reasoning he relies upon the 
observation made, in Ram Sagar v. 
Emperor (1), which runs as follows :— 

“Where a prosecution case is strongly supported 
hy the probabilities and circumstances of the case, 
it should be accepted as true even though no inde- 
pendent witnesses have been examined.” 

It is always dangerous to take certain 
observations made ina certain case with 
reference tothe particular facts of that case, 
and apply them indiscriminately to the 
facts of some other case that is being tried. 
The learned Sessions Judge observes that 
there can beno doubt that the story of the 
prosecution is strongly supported by the 
probabilities and circumstances of the case, 
We entirely dissent from that opinion of 
his. ‘The story, as set forth by the prose- 


(1) 143 Ind. Oas. 658; 10 O W N 389; AIR 1933 
Oudb 123; (1933) Gr. Oas. 274; Ind, Rul, 1933 Oudh 
188; 34 Or, LJ 609, 
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cution witnesses, is in our opinion inherent- 
jy improbable and full of inconsistencies. 
The fact that Ram Adhin deceased met 
with his death, and the fact’ that gun- 
shot wounds were found on the persons 
ofGajju Singh and Tribeni Singh will not 
per se prove that the account of the 
occurrence given by the prosecution witnes- 
these appellants is true. 
Ram Adhin wasno doubt killed, and Gajju 
Singh and Tribeni. Singh were shot at, 
but the true circumstances in which Ram 
Adhin came tobe murdered and these per- 
sons came to be shot at must be, in our 
opinion, very different from those deposed 
to by the prosecution witnesses. This oc- 
currence is said to have taken place while: 
the appeals of Bindra and Sri Dat were 
pending in the Court of Session. It can 
hardiy be imagined that these men who 
were already involved in a riot case, would 
make things worse for themselves by com- 
mitting afresh riot resulting in the mnr- 
der of Ram Adhin. In these circumstan- 
tes, in our opinion, itis not likely that these 
accused would take the law into their own 
hands while there was a conviction still 
hanging over their heads 

After a careful consideration of the en- 
tire evidence on the record, we have come 
to the conclusion that the case for 
the prosecution has not been established 
against any one of the appellants. We regret 
the conclusion at which we are compelled 
to arrive, but the prosecution witnesses 
are themselves to blame for this result. 

TForthe reasons given above, we allow 
these appeals, set aside the convictions 
and sentences passed upon the appellants 
involved in these appeals, acquit them of 
the offences charged and direct that they 
be set at liberty at once. 


N. Appeals allowed. 


i —— 


_ OUDH CHIEF COURT 
Civil Application No. 14 of 1938 
September 11, 1934 
Nanavoutty AND Tuomas, Jd. 
RUP NARAIN— PLAINTIFR— A PPLICANT 
versus f 
Musammat NANDRANT AND ANOTERR— 
DEFENDAN rs— OPPOSITE PARTIES 
Civil Procedure Code (Aet V of 1908}, s, 115, Seh. 
11 ls, 15, 1—Decree passed in accordance with 
awgard—Revision, if lies against it—Suit for restitu- 
tion of conjugal rights—Whether can be referred to 
arbitration, 
“s No appeal or revision lies against a decree passed 
in accordance with the award made by an arbitrator, 
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ahulam Jilani v, Muhammad Hussain (1), Baldeo 
Jahai v, Abdul Rahim (2) and Krishna Behariv. 
“i ohamad Ismail (3), relied on. 

Although it is entirely within the discretion of the 
Jivil Court to grant or refuse to grant a decree for 
‘estitution of conjugal rigbte, a suit for restitution 
3f conjugal right can be referred to arbitration as 

«uch suits come within the ambit of para. 1, Sch. IT, 
Jivil Procedure Code. The function of the Civil Court 
so grant or refuse to grant a decreo for restitution of 
sonjugal rights is not delegated to arbitrators, when 
such a suit is referred io the decision of arbitra- 

mtors under the provisions of Sch. 11 of tha Code of 

Civil Procedure, The Court has ample powers to 
remit the award for re-consideration to the arbitrators 

«or to refuse to make the award a decree of the 
Court, Even if it be deemed that to some extent 

mihe discretionary powers of the Civil Court to grant 
or refuse to grant a decree for restitution of conju- 
gal rights have been taken away from it, when such 

«g suit is referred to arbitration, it cannot be held 
that such suits for restitution of conjugal rights, in 
the absence of any provision to ihat effect, do not 
come within the ambit of para. lof Sch. II of the 
Cade of Civil Procedure. Hira v. Dina (4) and 
Kalabatu v Prabh Dayal (5), dissented from. 


App. for revision of an order of the Munsif, 
Shahabad, District Hardoi, dated Decem- 
ber 14, 1932. - A 

Mr. K. N. Tandon, for the Applicant. 

Mr. S. D: Misra, for the Opposite Parties. 

Judgment.—This is an application for 
revision against an order of the learned 
Munsif of Shahabad in the District of Har- 
doi, decreeing the plaintiff's suit in terms 
of the award, but setting aside condition 
No. 3 in the award. 


A preliminary objection has been raised 
by the learned Counsel for the defendants- 
opposite parties that no revision lies, and 
in support of ihis contention the judgment 
of their Lordships of the Privy Council in 
Ghuiam Jilani v. Muhammad Hussain (1) 
has been cited in which their Lordships 
held that they were inclined to agree with 
ihe view that in the case of an award revision 
would be more objectionable than an appeal 
and that if an application in revision were 
admissible in a case where the decree fol- 
lowed the award of the arbitrator, the finali- 
ty of any award would be open to question. 
It was, therefore, held that an application 
for revision wasincompetent. 

In Baldeo Sahai v. Abdul Rahim (2) it 
was held by a Bench of two Jearned Judges 
of this Ccurt that no appeal or revision lay 
against a decree passed in accordance with 
the award of the arbitrator. 

Againin Krishna Behari v, Muhammad 


(1) 272 A 51; £9 O 167; 4Bom. LR1Al; 12M L 
< T or 60 WN 226; 8 Sar. 151; 25 P R 1902 
(PO. 
(2) 136 Ind. Cas. 151; 90 WNI91; A I R 1932 
Oudh 156; Ind, Rul, (1932) Oudh 222, 


Ismail (3) it was held by the late Mr. 
Justice Raza that the intention of para. 15 of 
Sch. II of the Code of Civil Procedure, is 
clearly to give finality to a decree passed in 
accordance with the decision of the arbi- 
trator and under cl. (c) of para. 15 even in 
case of an invalid award, ifthe party con- 


cerned fails to impeach it before the Court - 


making the reference or if his objection 
on the ground of invalidity of the award 
is disallowed and a decree is passed in 
accordance therewith, (he award becomes 
final and the decree passed upon it is not 
open to appeal or revision, 

In view of these rulings of this Court it 
seems to us that the plaintiff-applicant Rup 
Narain is not competent to filè this revisicn 
against the order of the Munsif of Shah- 
abad, decreeing. the  plaintiff-applicant's 
suit in terms of the award, 

The learned Counsel for the plaintiff- 
applicant, however, has raised an entirely 
new point of law, which he did not takein 
his application for revision and has areued 
before us that notwithstanding the award 
and the decree based thereon, it-is open to 
the plaintif-applicant to challenge the 
jurisdiction of the Court to refer a suit for 
restitution of conjugal rights to the decision 
of arbitrators. In support of his contention 
he has relied upon a ruling of the Punjab 


‘Chief Court reported in Hira v. Dina (4) 


which was followed by ihe same Court in 
Kalabatu. v, Prabh Dial, 45 Ind. Gas. 163 
(5). It is true that in these two cases the 


‘Punjab Chief Court held that in a suit for 


restitution of conjugal rights the Court 


could not refer the dispute between the — 


parties to the decision of arbitrators, We 
have carefully examined the rulings cited 
by the learned Counsel for the plaintiff- 
applicant. The ruling reported in Hira v. 
Dina (4) was a case of a minor husband 
suing through his father as next friend for 
the custody of his minor wife, who was being 
sued through her mother, and it was held 
in that case that the first Court acted with 
material irregularity inasmuch as it failed 
to record an order under s. 462 of the Code 
of Civil Procedure, before allowing the case 
to be referred to arbitrators by the guardian 
of the minor defendant and that it was not 
competent to the Court to delegate to the 
arbitrators the question as to whether or 
not the custody of the wife be decreed, 
Such a question, specially when either party 

{3) 150 Ind. Cas. 291; 10 OWN (C69; AIR 1933 
Oudh 327; 6 RO 634, 

(4) 37 P R 1895, i 
(5) 45 Ind, Oas, 163; 80 P W R 1918; 


Die 78 P be R 
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isa minor, is entirely one within the dis- 
cretion of the Court. 

No authoritative ruling of any High Court 
in India or of their Lordships of the Privy 
Council has been cited in support of the 
broad proposition that a Civil Court is not 
competent to refer a suit for restitution of 
conjugal rights to arbitration, if all parties 
_interested therein so desire. In the parti- 
cular case of Hira v. Dina (4) the parties 
were minors, and as inthe opinion of 
the Chief Court of Punjab their interests 
were not properly safeguarded by the trial 
Court when it referred the suit to the de- 
cision of the arbitrators, that Court natural- 
ly in the exercise of its revisional jurisdic- 
tion set aside the entire proceedings and 
remanded the case for trial de novo. It is 
true that the rule of law is firmly establish- 
ed that itis entirely within the discretion 
of the Civil Court to grant or refuse to 
grant a decree for restitution of conjugal 
rights, but it has nowhere been held that a 
suit for restitution of conjugal rights is not 
such a suit as comes within the purview 
of para. 1 of Sch. IL of the Code of Civil 
Procedure, and cannot be referred to ar- 
bitration, even where all parties interested 
therein agree to have the dispute settled 
by arbitration. We are not aware of any 


provision of law, which excludes suits for | 


restitution of conjugal rights from the pur- 
view of Sch. IL of the Code of Civil Proce- 
dure. Probate proceedings and proceed- 
ings in execution of a decree certainly 


cannot be referred to arbitration and Sch. TL- 


of the Code of Civil Procedure, cannot ap- 
ply to such proceedings. In ouropinion the 
function of the Civil Court to grant or re- 
fuse to grant a decree for restitution of 
conjugal rights is not delegated to arbi- 
trators, when such a suit is referred to the 
decision of arbitrators under the provisions 
of Sch. IL of the Code of Civil Procedure. 
The Court has ample powers to remit the 
award for re-consideration to the arbitrators 
or to refuse to make the award a decree of 
the Court. Even if it be deemed that to 
some extent the discretionarv powers of the 
Civil Court ‘to grant or refuse to grant a 
decree for restitution of conjugal righls 
have been taken away from it, when such 
a suit is referred to arbitration, we feel 
that we are not competent to hold that such 
suits for restitution of conjugal rights, in 
the absence of any provision to that effect, 
do not come within the ambit of para, 1 of 
Sch. IL of the Code of Civil Procedure. 
i¢xcept for the two cases decided by the 


Punjab Chief Court, and published in un-_ 
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authorised reports, we have not been re- 
ferred to a single decision of any High 
Court in India, upholding the view urged 
by the learned Counsel for'the applicant. 
The applicant himself in the trial Court 
wished the matter to be decided by the ar- 
bitration of Pandit Sundar Lal, Vakil, 
rather than by the Court, and the lower 
Court has decreed the suit of the applicant 
for restitution of conjugal rights in aceord- 
ance with the award with one slight modi- 
fication. We are of opinion that in view- 
of the ruling of their Lordships of the Privy 
Council in Ghulam Jilani v. Muhammad 
Hussain (1) this application for revision 
filed by the plaintiff-applicant is not com- 
petent. 

We accordingly uphold the preliminary 
objection and dismiss this application for 
revision with costs. 


N. Application dismissed. | 


——— 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 374 of 1931 
August 22, 1934 
NTAMAT ULLAH AND COLLISTER, JJ. 
TULSHI PRASAD—PLAINTIFF— 
APPELLANT 
versus 
JAGMOHAN LAL and ofueRs—DeranDaNnTs 
7 — RESPONDENTS 

Hindu Law—Widow—Power to alienate property 
received from her husband to pay barred debts of 
the husband —Reversioners, if bound. 

A Hisdu widow is competent to transfer the pro- 
perty which she has received from her husband to 
pay a debt due by him though it may have “been 
barred by limitation, so as to biud the reversionary 
heirs of her husband. Gauri Shankar v. Sheonandan 
(T) and Gajadhar v. Jagannath (3) followed. 

[Case law reviewed.] F - 

I’, U.A. from the decision of the Additional 
Subordinate Judge, Etah, District Aligarh, 
dated July 20, 1931. x 


Messrs. P. L. Banerji and K. Verma, for 
the Appellant. 

Mr. Panna Lal, for the Respondents. 

Judgment.—This is a plaintiff's appeal. 
The plaintiff is a daughters son of one 
Ganga Ram who died onthe February 9, 
1901. He left a widow, by name Musammat 
Mohani Kunwar who died on February 
1, 1922, leaving a daughter Musammat 
Kausilla. The latter died on May 12, 
1922, and the plaintiff is her sm. On 
November 20, 1904, 4 e.9 months after her 
husbands death Musammat Mohan 
Kunwar executed a sale deed for Rs. 20,000 


t 
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Baghwala in equal shares in favour of 
Matru Mal and three brothers by name 
Ulfat Rai, Gulzari Lal and Mulchand. 
Ulfat Rai and Gulzari Lal were sons in-law 
of Ganga Ram and Musammat Mohani 
Kunwar. Gulzari Lal's wife was already 
dead but Ulfat Rai's wife was Musammat 
Kausilla, mother of the plaintiff. The 
ostensible reason for this sale deed was 
the obligation which rested upon Musammat 
Mohani Kunwar to pay the debts of her 
deceased husband and it was alleged 
that Ganga Ram had actually given her 
instiuctions to this effect before his 
«death. - 

On December 17, 1913, Matru Mal be- 
queathed his half share in this property 
by will to defendant No. 3 and the wife 
(now deceased) of defendant No. 4. In 
1910 Ulfat Rai transferred his 1/3rd 
share of the other moiety of the property 
toone Murlidhar. Subsequently, Murlidhar 
sued the sons of Gulzari Lal and Mulchand 
on a mortgage deed and obtained a decree 
and thereafter on March 24, 1918, the judg- 
ment-debtors executed a sale-deed of their 
23rds_ share fn the moiety of the Baghwala 
property to Murlidhar. Thus Murlidhar 
became owner of the whole property, 
Defendants Nos. Land 2 are grandsons of 
Murlidhar and so they represent the 
half share of the Baghwala property which 
had been transferred to Ulfat Rai, Gulzari 
Lal and Mulchand and defendants Nos. 3 
and 4 represent the half share which 
had gone to Matru Mal. 


The sale-deed, November 20, 1904, was 
attested by Nainsukh Das, who is a 
brother of Ganga Ram deceased and by 
Nainsukh Das’s son Kanhaiya Lal and it 
was also attested by Mohani Kunwar's own 
brother Bhojraj. 


The plaintiff alleged that Ganga Ram 
was a zamindar and money-lender and 
carried onan indigo business, that he died 
in a stateof solvency, that this widow was 
old and of feeble intellect and that the 
members of the family took advantage of 
her position and dominated her mind and 
im conspiracy with each other, induced her 
to execute this deed of sale. The defendants 
denied all the allegations of the plaint and 
they pleaded inter alia that the sale-deed 
was executed by Musammat Mohani Kunwar 
to satisfy the debts of her deceased hus- 
band, that this amounted toa legal neces- 
sity and that the sale-deed is, therefore, 
binding on the plaintiff. 


TULSHİ PRASAD V. JAGMOHAN LAL 93 
min respect to certain property in the village of ` 


The Court below has found against the 
plaintiff on all material points. 

The execution of the sale-deed in suit is 
admitted and this in the case of pardah- 
nashin lady- means intelligent execution; 
and no argument has been addressed to us 
to show that in fact she did not understand 
the purport or import of the document or 
that her mind was dominated by the vendees 
and her husband’s brother. The onus is 
nevertheless on the defendants to show that 
there was legal necessity for the sale. The 
sale-deed itself recites that Ganga Ram 
has incurred debts to the amount of 
Rs. 20,000, in favour of the vendees, that he 
was anxious to pay the said debts and that 
he had instructed his wife to execute this 
sale-deed after his death. There is no 
specification of the alleged debts in the 
sale-deed, but evidence has been given to 
show that Ganga Ram was frequently in 
need of borrowing money. On February 7, 
1884, he executed a mortgage for Rs. 5,000, 
which was subsequently satisfied in full. 
On February =, 1885, he again executed a 
mortgage for Rs. 8,000 and this, too, was 
satisfied on November 1,1899. On May 21 
1888, he executed a mortgage for Rs. 2,500 
and this was apparently renewed on July 22, 
1889, by a mortgage for Rs. 2,000. This 
mortgage was satisfied on November 1, 
1899 : Thus all that these mortgages show is 
that Ganga Ram had occasionally to 
borrow money—but it is clear that in each 
of the above cases he was able in course of 
time to re-pay his creditor. But some 
decrees also were obtained against Ganga 
Ram which we will have to consider. On 
August 28, 1897, his own brother Nainsukh 
obtained adecree against him and other 
Persons, and on Octoher 24, 1899, he sold 
that decree to Matru Mal, the total amount 
then due under the decree being Rs. 1,731-2-6, 
One Hukum Singh sued Ganga Ram and 
his wife on a mortgage and on March 29, 
1897, a compromise decree was passed 
under which Ganga Ram had to pay the 
decretal money in 8 annual instalments of 
Rs. 100. On January 16, 1899, one Kalyan 
Singh oblained a decree for Rs. 483, ina 
suit for profits against Ganga Ram and on 
August 11], 1902, his brother Nainsukh 
obtained a decree against him for malikana 
dues to the extent of Rs. 984. Matru Mal’s 
account books have been produced in this 
case and they purport to show that Rs. 9,000 
odd were due to him from Ganga Ram. 
Three witnesses have been produced by the 
defendants to depose in respect to these 
account books. Bhup Singh was a mukhtar 
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of Ganga Ram for a couple of years 32 
or 33 years ago and he swears that Ganga 
Ram uséd to keep account books. Deoki- 
nandan is in the service of Matru Mal’s 
nephew and Chhabela Ram is in theservice 
of another nephew of Matru Mal and used 
to be a partner of Matru Mal in his indigo 
factory. These two witnesses have proved 
the entries inthe books of account which 
are alleged to have been kept by Matru Mal. 
Mr. Piare Lal Banerji on behalf of the 
plaintiff-appellant attacks these books of 
account on the ground that they have not 
been regularly kept. It is admitted by 
Deokinandan and Chhabela Ram that daily 
balances were not struck and that the 
account books used to be made up after an 
interval of 15 days or a month; but learned 
Counsel has not drawn our attention to 
anything intrinsic in the accounts them- 
selves which would serve to show that they 
are not genuine. The ledger account of 
Ganga Ram in these account books 
of Matru Mal cover the period from 1949 to 
1961 Sambat and there is nothing in them to 
suggest that they are bogus; and we have 
not been referred by Counsel for the plaint- 
if to the rokar bahi in respect to which 
Chhabela Ram and Deokinandan have 
stated that daily balances were not struck 
and that they were prepared after an 


interval of 15 or 30 days. Plaintiff has not 
even had these accounts printed. No 
account books of Ulfat Rai and his 


brothers have been produced before. the 
Court. They were summoned by the defend- 
ants from the heirs of the aforesaid persons 
and their non-production is not surprising 
in view of the fact that the plaintiff is 
himself ə son of Ulfat Rai. Three wit- 
nesses have deposed on behalf of the 
defendants in respect tothe account books 
of Ulfat Rai and others. Shanker Lal 
swears that he used to see them keeping 
accounts and Basant Lal and Banwari Lal 
state that in 1910 Murlidhar inspected the 
account books of Ulfat Rai and others 
and found that Rs. 10,000 odd were due to 
them from Ganga Ram, Basant Lal was 
in the service of these brothers for 24 years 
from 1910 and Banwari Lal’s uncle used to 
be the general attorney of Murlidhar. 
There is other evidence to show that in fact 
Ulfat Rai and his brothers did keep 
accounts. Ina suit between the plaintifi’s 
mother and certain other persons a Commis- 
sioner was appointed in 1924 to take posses- 
sion of any books of account which he 
might find in the house of Musammat 
Kausilla Kunwar and his report shows that 
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he recovered three bahi khatas and certain 
registers. In a case between Banwari Lal 
and Hari Shanker, who is a son of Gulzarja 
Lal, a list of documents was filed bya VakiM 
on behalf of Ulfat Rai andthe list shows» 
that Ulfat Rai was producing a rokar bahi 
from 1930 to 1939 Sambat. Thus, there canə 
be little doubt that Ulfat Rai and his» 
brothers did keep accounts. 

No account books of Ganga Ram have 
been produced, but the plaintiff admits that 
the bonds and correspondence relating to» 
Ganga Ram's indigo business are in his 
possession. Evidence has been given that 
Ganga Ram used to keep account books 
and weagree with the view of the Court 
below that bis business could not have been 
effectually carried on without such ac- 
counts. ` | 

After the death of Ganga Ram, his widow 
had the name of Nainsukh Das mutated 
against certain property in the village of 
Gauhanpura, a fact which is relied upon by 
the plaintiff as showing conspiracy between 
Nainsukh Das and the vendees under 
the saledeed. In 1915 Musammat 
Kausilla Kunwar sued in respect 
of the property at Gauhanpur, but 
it is significant that she sought no remedy 
in respect tothe alienation under the sale- 
deed now in suit. In 1916 Nainsukh Das 
riposted by suing for possession of the 
whole of Ganga Ram’s property on the 
ground that he and Ganga Ram were 
members of a joint family; and it is 
contended before us that the reason why 
Nainsukh Das allowed half of the Baghwala 
property to go to Matru Mal on the Novem- 
ber 20, 1904, was that he wanted to ensure 
that Matru Mal would subsequently give 
evidence for him ifhe ever had to sue for 
possession -of the property. We find it 
difficult to accept that in 1904 Nainsukh 
Das would allow property to the value of 
Rs. 10,000 to goto Matru Malin the bare 
expectation thathe might at some future 
date require him as a witness. Nainsukh 
Das was a near collateral of Ganga Ram 
and was directly interested in the pro- 
perty and it is in the highest degree 
improbable that he would have counte- 
nanced the transfer of property worth 


-Rs. 20,000 in favour of. Matra Mal and of 


Ulfat Rai and his brothers, unless in fact he 
was aware that there were debts of Ganga 
Ram outstanding and due to the vendees. 
He and his son Kanhaiya Lal both attested 
the sale-deed and it is a fair inference that 
they did so because they realized that there 
was a moral justification for the alienation, | 
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Nor do we believe that Ulfat Rai and his 
brothers would have agreed to the transfer of 
half this property to Matru Mal unless they 
knew that the debts, in consideration whereof 
the sale-deed purported to be executed, were 
genuine. The sale-deed was also attested 
by the executant’s own brother Bhojraj and 
itis extremely improbable that she would 
have consented to deprive the potential 
sons of her daughter Musammat Kausilla 
Kunwar of their right of succession and 
to part wilh her own  life-interest in the 
estate, unless there was a moral obligation 
upon her to doso. ‘Thefact that the sale- 
deed was attested by Nainsukh Das and 
Kanhaiya Lal and by the vendor’s own 
brother -Bhojraj and the suppression of 
the account books of Ulfat Raiand his 
brothers and also the account books of 
Ganga Ram, lead to a fair inference that 
the recitals in the sale-deed are true and 
that the sale deed was executed with a view 
to liquidate the debts of Ganga Ram. . 

Counsel for the plaintiff has vehemently 
‘contended that the debts for the payment 
of which the sale-deed of November 20, 1904, 
purports to have been executed were time- 
barred and that, therefore, Musammat 
Mohani Kunwar was under no legal ne- 
cssity to alienate this property. He relies 
on a remark of their Lordships of the Privy 
Council inthe case of Sham Sunder v. 
‘Achhan Kunwar (1). That was a case in 
which a daughter having a life interest in 
certain property alienated the said pro- 
perty without legal necessity and at p. 83* 
their Lordships quote with approval from 
a judgment of Mr. Justice Pontifex in 
another case, who remarked that “the 
touchstone of the authority is necessity”. In 
Udai Chunderv. Ashutosh Das (2) a Bench 
ofthe Calcutta High Court held that the 
payment by a Hindu widow of her husband’s 
debts, though barred by limitation, is a 
pious debt for the performance of which a 
Hindu widow may alienate her property. 
This same view was taken in Ashutosh 
Sikdar v. Chidam Mandal (3). In Bhagwat 
Bhaskar v. Nivrattt (4), a Division Bench 
took the same view but differentiated the 
case in which the deceased husband had 
repudiated the debts before his death. 
The view which has been taken by the 
above High Courts has. been followed by 
Ror) A 7]; 2514185; 2 CW N 729; 7 Sar, 417 

(2°21 0.190, a 

(3) 126 Ind Cas 263; 57 0904; ATR 168) Cal, 351; 
340 W N 153; Ind, kul. (1930) Cal. 711, 

(4) 27 Ind, Cas, 3 6; 39 & 113; 15 Bom, L R 738, 
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the Madras High Court in Kondappa v. 
Subba (5), and by the Lahore High Court 
in Santu Ram v.-Dodan Bai (6). The 
question was indirectly considered by a 
Division Bench of this Court in Gauri 
Shankar v. Sheonandan (7). That was a 
case in which a father ina joint Hindu 
family executed a mortgage in order to 
satisfy a prior debt, and so the case was 
not quite similar to the one before us;bui.on 
p. 388* Lindsay J., remarked as follows:—. 

“Tt is well settled that an alienation made by a 
Hindu widow for the purpose of discharging a debt 
due by her husband is binding on the reversioner 
even though the recovery of the debt which was 
discharged had become time-barred at the time of the 
transfer made by the widow,” 4 

The learned Judge referred to the cases 
from Madras, Bombay, and Calcutta of 
which we have already made men- 
tion. A more or less similar case came 
before a Full Bench of this Court in 
Gajadhar v. Jagannath (S), in which it 
was held that a time-barred debt can con- 
stitute a valid antecedent debt of consi- 
deration fora sale-deed executed by a 
father ofa joint Hindu family alienating 
joint ancestral family property. On p. 785* 
Kanhiya Lal, J. remarked: 

“The case ofan alienation effected by a Hindu 
widow to pay adebt due byher deceased husband, 
if barred by time, presents a useful analogy for the 
purpose of guiding the decision of this question. It 
is well-settled that a Hindu widow is competent to 
transfer the property which she has received from 
herhusband to pay adebt due by him though it 
may have been barred by limitation so as to bind 
the reversionary heirs of her husband.” 


All the rulings of the other High Courts 
of which we have already made mention 
were referred to in that case. We are 
in full agreement with this view. It is 
contended by Counsel for the plaintiff that 
there is nothing on the record to show that 
Musammat Mohani Kunwar, at the time 
of the execution of the sale-deed, was 
aware that the debts were time-barred and 
that therefore she may have been under 
@ wrong impression that the property was 
liable to beattached and sold in satisfac- 
tion of those debts. Wedonot think that 
there is much force in this plea, in view - 
ofthe fact that she had the assistance of - 
her own brother Bhojraj and of her hus- 
band’s brother Nainsukh Das. Moreover, 


-(5) 15 M 189, 

(6) 103 Ind. Cas. 706; 9L £5; AI R1927 Lah, . 
637. 3 

(7) 78 Ind, Cas. ‘911; 16 A 334; A IR 1924 All, 513; 
22 AL J 369; L R5 A 306 Civ, ne 

(8) RO Ind. Cas. 631; A IR 1924 All. 551;46 A 775; 
22 ALJ 601;L R5 A 458 Viv.. 
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it has nobeven been proved that the debts 
of Ganga Ram were in fact time-barred. 


No plea to this effect was taken in 
the suit and no evidence was given to 
prove if. For all we know to the contrary, 


the debts may have been kept alive by 
acknowledgment or otherwise; ard in any 
case itis extremely difficult for any one 
to show after so long atime whether cer- 
tain debts had orhad not become time- 
barred in the year 1904. 

In our opinion the view which the learned 
Subordinate Judge has taken is correct on 


all pointe. We accordingly dismiss this 
appeal with costs. - 
N. Appeal dismissed. , 


ALLAHABAD HIGH COURT 
Second Civil Appeal No, 900 of 1932 
July 23, 1934 
Niawat? ULLAH, J. 

JANGLI DAS—DECRER-HOLDER—ÅPPLICANT 
versus 
B. LAL BEHARI AND ANOTHER— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XXI, 
y, 10, rr. 132, 133, 139 (added by Allahabad High Court) 
—Conjoint effectof the rules—Order oy payment 
passed against garnishee—Effect of—Right of parties 
to recover from each other. ` 

The conjoint effect of rr..19, 132, 133 and 139 of 
O. XXI, Civil Procedure Code (as added by the 
Allabahad High Gourt) is that if the garnishee is 
ordered to paya certain sum of money to the decree- 
holder, such order is a decree, which virtually be- 
comes part and parcel ofthe original decree passed 
in the suit. It cannot be said that the two 
decrees are decreesin separate suits, because the 
order against the garnishee, which ea hypothesi 
amounts toa decree, has been passed in execution 
proceedings in the same suit. When an order of 
payment is passed [against a garnishee, such order 
supplements tho decree passed in the original suit, 
It cannot be contended, in these circumstances, that 
r, 19 does not apply for the reason that“ the par- 
ties " are not entitled to recover sums of money from 
each other under the decree sought to be execut- 


ed. 

9S. C. A. from the decision of the Officiat- 
ing Second Sub-Judge of Cawnpore, dated 
May 10, 1932. 

Messrs. Mahmudullah and A. M. Khwaja, 
for the Appellant. 

Mr. Harnandan Prasad, for the Respond- 
ents. 

Judgment.—This is an appeal by one 
Jangli Das, decree-holder. The circum- 
stances, in which it has arisen, are briefly 
as follows :— . 

Baqaullah executed a deed of usufructuary 
mortgage on January 20, 1927, in favour 
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of the respondent Lal Behari Lal in res- 
pect of a house and certain lands which 
were in the occupation of the decree-holder 
Jangli Das. Subsequently, on February 1, 
1928, Baqaullah executed a promissory/note 
in favour of Jangli Das in consideration 
of Rs. 1,200. Later on, Baqaullah execut- 
ed a sale deed in respect of the property 
covered by the mortgage already men- 
tioned, in favour of the mortgagee - Lal 
Behari Lal for a certain sum, out of which 
Rs. 1,200 was left for payment to Jangli 
Das in satisfaction of the promissory note 
already referred to. Lal Behari Lal did 
not, however, pay off Jangli who instituted 
Suit No. 395 of 1930 for recovery of what 
was due to him under the promissory 
note. He impleaded his debtor Baqaullah 
and Lal Behari Lal, who had rendered 
himself liable to satisfy the promissory 
note in terms of the sale-deed in his 
favour. Jangli’s suit was decreed against 
Baqaullah but was dismissed against Lal 
Behari Lal,to whom Rs. 73-8 was awarded 
as costs against the decree-holder Jangli. 

Jangli Das applied for execution of his 
decree, and took garnishee proceedings 
against Lal Behari Lal under O. KAL, 
rr. 131-139, Civil Procedure Code. His case 
was that Lal Behari was indebted to his 
judgment-debtor BaqaulJah to whom the 
unpaid purchase money was still due and 


‘must satisfy the decree in favour of Jangli 


to the extent of his (Lal Behari’s) liability 
to the judgment-debtor Baqaullah. A 
notice was issued to Lal Behari Lal under 
r.131 O. XXI, Civil Procedure Code to 
show cause why he should not be ordered 
to satisfy the decree in favour of Jangli 
Das. Lal Behari Lal disputed his liability 
to Baqaullah, and also his liability to 
satisfy the decree of Jangli Das, on certain 
allegations, including two which alone are 
material for the purpose of this appeal, 
namely, that he had paid Rs. 650 to 
Baqaullah and was, therefore not liable to 
the decree-holderto that extent any longer. 
He also claimed a set off in respect of 
Rs. 73-8 awarded to him as costs against 
Jangli, in case the latter was entitled to 
recover any sum from him as garni- 
shee. 

The Court of first instance (the Munsif 
of Cawnpore) heldthat the sum of Rs. 650 
was not, infact, paid by Lal Behari Lal 
to ‘Baqgaullah. He also held that Lal 
Behari was not entitled toa set off in res- 
pect of Rs. 73-8. Accordingly heruled that 
the decree-holder Jangli Das was entitled 
to recover, inter alia, the sum of Rs. 650 
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rom Lal Behari Lal and that the latter 
vas not entitled toclaim a set off in res- 
rect of Rs. 73-8. 

Lal Behari Lal appealed to the Court 
of the Subordinate Judge, who took a con- 
rary’ view and definitely held, after con- 
sidering the evidence bearing on the point, 
hat the sum of -Rs. 650 had, in fact, been 
paid by Lal Behari to Bagaullah, so that 
he was no longer liable to pay that sum. 
The learned Subordinate Judge: also held 
io favour of Lal Behari Lal as regards 
his right to obtain a set off in respect of 
Rs. 73-8. : 4 

In the ‘present second appeal I am con- 
cerned with two questions only; (1) whe- 
ther the sum of Rs. 650 was, in fact, paid 
by Lal Behari to Baqaullah, as alleged 


by him; (2) whether he is entitled toa set - 


off in respect of Rs. 73-68. 

The learned Counsel for the appellant 
decree-holder has impugned the finding of 
the learned Subordinate Judge as regards 
the sumof Rs. 750. Having carefully con- 
sidered his contention, I am clearly of 
opinion that he is impeaching a finding 
which is based on evidence. No error of 
law is attributed to him in arriving at that 
finding, which is conclusive in second 
appeal. No further notice, therefore, need 
be taken of that aspect of the case. 

As regards Lal Behari Lal's right to 
obtain a set off in respect of Rs. 73-8 the 
contention put “forward on behalf of the 
appellant decree-holder, has reference to 
certain provisions of the Civil Procedure 
Code and can be entertained in second ap- 
peal. The only question is whether that 
contention is sound. 

The learned Munsif, who negatived the 
right of Lal Behari to obtain a set off, re- 
lied on O. XXI, r. 18, Civil Procedure Code, 
and held that, inasmuch as the decree in 
favour of Jangli Das and that in favour of 
Lal Behari Lal for costs awarded to. him 
against Jangli Das are not decrees passed 
in two separate suits, one cannot be set 
offagainst the other. He did hot, however, 
proceed to consider the further question 
whether, assuming the decrees were not 
passed in separate suits, a set off can 
nevertheless be allowed. 'The learned Subor- 
dinate Judge, on the other handheld that 
O. XXI, r. 132, Civil Procedure Code,can be 
so construed as tomake Lal Behari Lal and 
Jangli Das, judgment-debtors to each other 
in the same decree and therefore entitled 
to claim set off against each other. — 


A reference to rr. 131 to 133 of O. XXL,Civil - 
Procédure Code, clearly ‘shows that if the ` 
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garnishee disputes his liability to the judg- 
ment-debtor, the issue arising from.such 
dispute has to be determined, and that if 
the liability is found to exist, the Court is 
to pass an order against the garnishee 
directing him to pay tothe decree-holder 
what he is found liable. to pay to the 
judgment-debtor. Rule 139 declares that 
such order has the force of a decree. 
Rule 19 of the same order provides that 

“Where application is made to ‘a Court for the 
execution of a decree under which two parties are 
coated to recover sums of money from each other 
then— 

-“(a) If the two sums are equal, satisfaction for both 
shall be entered upon the decree ; and 

‘\b) if the two sums are unequal, execution may 
be taken out only by the party entitled to the 
larger sum and for so much only as remains after 
deducting the smaller sum and satisfaction for the 
smaller sum shallbe entered upon the decree” 

It seems to me that the conjoint effect 
of rr. 19, 132, 133 and 139 of O. XXI, Civil 
Procedure Code is that if’ the garnishee 
is ordered to paya certain sum of money 
to the decree-holder, such order is a decree, 
which virtually becomes part and parcel 
of the original decree passed in the suit. 
It cannot be said that the two decrees 
are decrees in separate suits, because the 
order against the garnishee, which ex 
hypothesi amounts to a decree, has been 
passed in execution proceedings in the 
same suit. In my opinion, when an order 
of payment is passed against a garnishee, 
such order supplements the decree passed 
in the original suit. It cannot be contended, 
in these circumstances, that r. 19 doés not 
apply, for the reason that “the parties” 
are not entitled to recoversums of money 
from each other under the decree sought 
to be executed. I hold that the language 
of r. 19 is wide enough to cover a case 
like the one before me. 

For the reasons stated above, I uphold 
the order appealed from and dismiss: this 
appeal with costs. 

Leave to appeal under the Letters Patent 
ie granted. 

N. Application dismissed. 





CALCUTTA HIGH COURT . 
Civil Rule No. 117 of 1934 
April 18, 1934 . 
M.C. Guoss AND McNair, JJ. 
KAILASH CHANDRA DAS AND ‘ANOTHER 
~ PETITIONERS 
i | VETSUS ; 
NAR “IN CHANDRA DAS AND OTHERS 
—OpposiTE PARTIHS 
Court Fees Act (VII of 1870), Seh. ‘II, Art 11 (6) 


—Applicability ‘of. 
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To bring the case within the scope of Art, 17 (6) Court 
Fees Act, it must be established that it is not possible to 
ascertain even approximately the money value of the 
subject-matter of the dispute, Where, therefore, a 
suit for accounts valued at Rs 1,200 was decreed 
for Rs, 9,154: 

Held, that the appeal from such a decree should 
be valued at Rs 4154. The appeal was not 
governed by Bch.. 1J, Art 17(6 as it could not 
be said that the money value cf the subject- 
matter was not even approximately ascertainable. 

C. R. from an crder ot the Third Court 
Sub-Judge, Dacca, dated January 17, 1234. 

Messrs, Atul Chandra Guy ta, Bankim 
Chandra Banerji and Mihir Mohan Mukher- 
jee, for the Petitioners. : 


Mr. Prokash Chandra Pakrashi, for the 


. Opposite Parties. 


Judgment.—In this-case a rule was is-. 
sued on the opposite party to show cause 
why the order complained of should not be 
set aside or why such other or further 
order should not be made as to this Court 
may seem fit on the grounds stated inthe 
petition. The facts are that the opposite 
party had brought a suit on accounts 
valuing their suit at Rs. 1,200 and paying 
court-fees upon that amount. The trial 
Court finally decreed the suit for a sum of 
Rs. 9,154. Against that decree the petitioner 
made. an. appeal. The Court of Appeal 
below on a preliminary objection came to 
the conclusion that the appeal is to be 
valued for the purposes of ccurt-fees at 
Rs. 9,154 only and that the court-fee pay- 
able on that sum is Rs. 705 and that this 
‘court-feemust be paid or the appeal will 
stahd dismissed. 

It is urged before us that the plaintiffs, 
opposite party, having paid the court-fees 
on Rs. 1,200 only the petitioners aie not 
bound to pay the court-fee for a larger sum 
specially because the plaintiffs have not 
paid the court-fees on the decree of 
Rs. 9,154. lt is urged on behalf of the 
opposite party that under s. 11, Court Fees 
Act, the plaintifis are not bound to pay 
the additional court-fee until they apply 
for the execution of the decree. From this 
fact it is urged that the amount for which 
the decree is to be executed is uncertain 
and that therefore this appeal comes pro- 
perly under Sch. II, Art. 17 (6), which ap- 
plies to suits where it is not possible to 
estimate money value of the subject-matter 


-vofa dispute and where sucha suit is not 


‘specially provided by the Court Fees Act. 
In our opinion, the: appeal does not pro- 
perly ccme under the clause quoted. To 
bring the case within the scope of this 
clause, it must be established that it is not 
possible to ascertain evén approximately the 
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money value ef the subject-matter of ih; 
dispute. In this case there is a decre 
for Ks. 9,154 against the petitioner. Un. 
less the petitioner succeeds in getting tha’ 
decree set aside or altered in appeal, th: 
decree will stand until the contingency 
arises when the opposite parties do not pay 
the requisite court-fees in execution. Bu 
this contingency, in our opinion, does no 
alter the value of the decree as against th» 
petition. In our opinion, the orcer of th 
Court of Appeal below was correct and thi! 
Rule must be discharged with costs—hea1 
ing fee one gold mohur. 

D. Rule discharged. 


ALLAHABAD HIGH COURT 
Oivil Revision No. 545 of 1933 
March 20, 19.4 : 
KENDALL, J. 
RAGHUBAR DAYAL MISRA AND 
OTHERS - DEFENDANTS— APPELLANTS 


versus 
SHANKER- PLAINTIFF AND OTAERS— 


DEFENDANTS— OPPOSITE PARTIES 

Civil Procedure Code (Aet V of 1$08, 0. XXXI% 
r, 2— Specific Relief Act (I of 1877 ‚s. 56—Suit fo 
perpetual injunction— Perpetual injunction ne 
capable of being granted—Temporary injunctior 
if. can be grunted—Declaration asked for asa bas: 
of injunction—Whether makes any difference- 
Points to be considered by Court. 

Where a perpetual injunction cannot be grante 
unders “6, Specific Relief Act, tben a tem porar— 
injunction cannot be passed under O. XXXIX 
1.2, QOivil Procedure Code. Where the plaintiff 
case is primarily one for injunction and he onl 
asks for a declaration as a basis for that injunctio» 
the QOourt has to be satisfied that the declaratio 
will, in all probability, Le granted and not mereh 
that the suit needs consideration and is not boun 
to fail by virtue of some apparent defect. In tb 
case of a suit which is on the face of it one to prov 
that the Local Government was wrong in passin 
an order which it had a statutory right to pase 
it cannot be said that the Court without hearing tb 
evidence or going into the merits of the case wa 
satisfied that such a suit would,in all probability 
succeed; and without being so satisfied it cannc 
legally grant the injunction. Mulji Heridas 1 
Ibrahim Rahimtulla (2), followed. howe 

C. R. against an order of the Distric 
Judge, of Bulandshahr, dated November jr 
1933. 

Mr. Shiva Prasad Sinha, for the Applic 
ants. 


Mr. C. B. Agarwal, 
Parties. 


Judgment.—The circumstances i 
which this application in revision ha 
arisen are briefly as follows. The plaintite 
opposite party had been-the Chairman o> 
the Municipal Board of Sikandsrabad, bu 


for the Opposit 
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we had been removed from that office by 
he Local Government on October 17, 
m933. He thereupon brought a suit in the 
Jourt of the Munsif for an injunction 
«against the members of the Board to 
event them from holding an election 
‘or electing another: Chairman. It has 
seen pointed out that subsequently 
it was made clear to the Court, that the 
plaintiff's object was also to obtaina de- 
slaration to the effect that the plaintiff's 
‘emoval from the chairmanship was in- 
valid. After removing the plaintiff from 
she chairmanship, the Local Government 
directed the members of the Board to fix 
2 date for electing a new chairman, and 
she plaintiff therefore applied to the 
Munsif’s Court for a temporary injunction 
against those members directing them not 
“to hold an election and not to elect a new 
Chairman. The Munsif issued a temporary 
injunction, and an appeal against his 
order has been dismissed by the District 
Judge of Bulandshahr. 

It. has been argued on behalf of the 
applicant that the issue of this temporary 
injunction was ultra vires and without 
jurisdiction. Mr. Sinha first attempted to 
‘establish that under cl. (d) of s. 56 of the 
Specific Relief Act; no injunction can be 
granted to interfere with the public duties 
of any department of the Government of 
India or the Local Government, and that 
the effect of the Munsif’s order was so to 
interfere. That section however relates to 
permanent injunctions, and cannot be 
made directly to apply to a temporary 
injunction like the present one, which is 
governed by the provisions of O. XXXIX, 
ofthe First Schedule of the Civil Prozedure 
Oode. Section 56 is one of the sections of 
Chap. X of the Act which in terms ap- 
plies to perpetual injunctions, and if there 
were any doubt on the point, it has been 
settled by decisions in the cases of the 
District Board of Farrukhabad v. Ikhlaque 
Husain (1). It has however been held 
that if the relief which the plaintiff seeks 
cannot be granted, no temporary’ injune- 
tion can be issued by the Court: see the 
cases of Mulji Haridas v. Ibrahim 
Rahimtulla, 137 Ind. Cas. 379 (2) and 
Bishan Prasad Pathak v. Sashi Bhushan 
Misra, 73 Ind. Cas. 294 (3). The plaintiff 

(1) 143 Ind. Oas. 98; A I R 1933 All. 86; (1932) A L J 
803; Ind. Rul. , 1933) All. 180. 


2) 137 Ind. Oas. 379; 34 Bom. L R231; AIR 
1432 Bom, 166; Ind. Rul. (1932) Bom. 213; 56 4B 


254. 3 ; 
(3) 73 Ind. Oas. 294; A IR 1923 Pat. 133; 2 Pat. L 
R-l i . 
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in the present case asked for a perpetual 
injunction, and as a perpetual injunction 
could not be granted under the provisions 
of s. 56 of the Specific Relief Act, it would 
follow from this authority, that a temporary 
injunction could not be granted under the 
provisions of O. XXXIX, r. 2 of. the 
Civil Procedure Code. Even if it be deemed 
that the plaintiff had sned not only fora 
perpetual injunction but for a declaration, 
it will, according to the authority quoted, 
equally follow that a temporary injunction 
cannot be grante.l by thé Court where 
the relief sought by the plaintiff in the 
plaint is one that the Court will be unable 
to grant. 2 ; 

Mr. Agarwala has argued for the opposite 
party that even if cl. (d) of s. 56. of the 
Specific Relief Act were applied to a 
temporary injunction, yet in the present 
case there is nothing to show that the 
orders passed by the Munsif would “inter- 
fere with the public duties of any depart- 
ment of the Government of India or the 
Local Government.” The public duty: of 
the Government was to direct the mem- 
bers of the Board to direct the members 
of the Board to fix a date for the election 
of a new Chairman, and this the Local 
Government did without interference . on 
the part of the plaintiff. It was only ‘ata 
later stage after the Local Government had 
fulfilled its functions, and when the mem- 
bers of the Board were prepared to obey 
these orders and to hold the election: on 
the date fixed, that the Munsif interfered 
with them and prohibited the holding of the 
election. This is an argument that cannot 
be entertained seriously. The public duty 
of the Government is to fix the date of the 
election and: to direct the Board to hold 
the election, and if the Munsif .or the 
Civil Court prohibits the holding:of.:the 
election on that date, it passes an order 
that is directly contrary to the order that 
has been passed by the Local Government 
that has the effect of preventing that order 
from being carried out. . 

It has been suggested that the plaintiff 
was asking not only for a perpetual 
injunction, but also for a declara- 
tion, and it has not yet been shown 
that that is a relief which the Court cannot 
grant. Apparently, the lower Appellate 
Oourt considered. that it was unable to 
decide this question without going into 
the merits of.the case, and refused to 
hold that it was prohibited from enter- 
taining the suit. The declaration, however, 
was sought merély as a basis for, the, per: 
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‘petual:injunction, which was in itself a 
-relief that the Court could not grant. In 
“ the decision -which I have quoted above 
> Mulji. Haridas v. Ibrahim Rahimtualla, 137 
Ind. Cas. 379 (2) it was held that 

“the Court can only grant an interlocutory injunction 
. if satisfied that in all probability the declaration, 
which is the foundation for the permanent injunc- 

tion claimed wil] be made when that suit comes 
> to be tried." | 

The Court was not in a position to hold 

that the declaration which was. sought 


would, in all probability, be granted. It - 


considered that it would be justified in 
‘granting the injunction if 
“on the face of it the person applying for'an injunc- 
tion has a case which needs consideration and 
which is not bound to fail by virtue of some ap- 
- parent defects. The balance of convenience has also 
to be looked to” 


-The plaintiff’s-case was primarily one for 
an ‘injunction, and he only asked for a 
- declaration asa basis for that injunction. 
- If the decision in the Bombay case to 
which I-have just referred is correct, as I 
have every reason to believe it to be, the 
` Court had to be satisfied that the declara- 
tion would, in all probability, be granted, 
- and not merely that the suit needed consi- 
deration and was not bound to fail by 
' virtue of some apparent defect. As the 
-suit is still pending I do not wish to say 
anything about its merits beyond this, 
that it was on the face of it one to prove 
‘that the Local Government was wrong in 
passing an order which it hada statutory 
Tight to pass. Ib is difficult to conceive 
that the Court without hearing the evidence 
or going into the merits of the case was 
satisfied that such asuit would in all pro- 
bability : succeed, yet’ without being so 
-gatisfied it could not legally’ grant the 
injunction. As the Court appears to me 
‘to have acted without jurisdiction, and the 
matter is one of considerable importance, 
I allow this application with costs, set 
aside the order of the lower Appellate 
‘Court, and direct that the injunction te 
- discharged. 


N. Application allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. &x6 of 1933 
“November 29, 1933 


ae Buz, J. | 
DALIP SINGH— Pratntirr-—A PPELLANT 
versus 
` Musammat TABI- DEFENDANI— 
` RESPONDENT 


` Punjab Land'Revenue Act (XVII of 18:7), 6. 45— 
plaintiff in possession of - property— Property akie- 


DALIP-SINGH v. TABI 


Act. 


1521 Cc 


nated: by will to defendants—Mutation effectes 
Suit by plaintiff for declaration of his title, if nec 
saTy—Punjab Limitation (Custom)*Act (I of 19: 
Sch. Art ]—Applicability of. 

Where the plaintiff wasin possession of la 


' which was the subject of alienation of will 


defendant's favour; the mutation had been effec’ 
in favour of defendant, the plaintif fileda ə 
for declaration of his title: 

Held, that it was not necessary for the plain 
to bring any suit to set aside the alienation by » 
will,as he was in possession and that his s» 
fell under s.45, Land Revenue Act, and w» 
governed by Art.l, SchfPunjab Limitation ;Custe 


[Case-law referred.} 


S.C. A. from the decree of the Distri 
Judge, Jullunder, dated February 24, 198- 

Mr. Achru Ram, for the Appellant. 

Mr. J. R. Agnihotri, for the Responden» 

Judgment.—The land in suit belongs 


-to one Nagina Singh who made a w? 


with respect toit in favour of his daught 
by a registered deed dated March 16, 192 
After the death of Nagina Singh, t 
land was mutated in favour of Musamm. 
Tabi by mutation dated August 10, 193 
Plaintiff who is a collateral of Nagir 
Singh and who claims to be in possessic 
of the land then instituted the preser 
suit for a declaration seeking the follov 
ing reliefs: (1) that the plaintiff is tt 
owner of the land in dispute; (2) that th» 
defendant has noright to that land; ap 
(3) that the mutation dated August lr 
1931, effected in favour of the defendan 
was illegal and void and shall not afee 
the plaintiff's rights. The Courts belo 
have dismissed the suit as time-barre 
under Art. I, Sch. I, Punjab Limitatio 
Act, 1920, and from this decision tb 
plaintiff has preferred a second appeal. 
The article of the Punjab Limitatio 
Act, on which the Courts below hav 
relied applies to suits for a declaratio 
that an alienation of ancestral immovab] 
property, will not’ according to custon 
be binding on the plaintiff, after tb» 
death ofthe alienor. Unders. 3 of the Act 
an alienation’ includes any testamentar 
disposition of property, and consequent], 
there is no doubt that if the present sui 
can be looked upon. as a suit fora declara 
tion that the alienation by will made b: 
Nagina Singh, in favour of his daughter 
shail not affect plaintiff's rights, the sui 
will be time-barred. But the learne: 
Counsel for the appellant has urged tha 
the law of limitation should be stricth 


- construed, that the plaintiff has in thr 


present suit merely sought a declaration 
as to his title, that the question of th 
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idity of the will only. comes in owing 
he pleas set up by the defendants, 
1 that in the circumstances, Art. |, 
a. I, Punjab Limitation Act, cannot be 
d to govern the suit. In support of 
a contention he has relied upon Tulsi v 
ran Ditta (1) the facts in which were 
setically on all fours with those of the 
sent case. 
mhe learned District Judge has held 
as the plaintiff had alleged that the 
«tation dated August 10, 193], was 
gal and void, and he had also mentioned 
the plaint that the mutation rested on 
will which was inoperative, the suit 
s really of the description given in 
4. 1, Sch. I, Punjab Limitation Act. 
Tulsi v. Guran Ditta (1), on the other 
«ad, the view taken was that the suit 
the form in which it was brought was 
efor a declaration as to title only and 
hough the plaintiff also sought a declara- 
n that the mutation (based upon the 
Il) should not affect his rights, the 
sief could not properly be held to fall 
thin the purview of Art. 1, Sch. I, 
anjab Limitation Act. 


I respectfully concur in the latter view. 
ae learned Counsel for the appellant has 
ferred to Harnaman v. Tabi 2), but that 
18 no bearing on the point which arises 
the case for decision, The plaintiff in 
a present case was in possession of the 
«ad. It was therefore unnecessary for 
a tobring any suit for setting aside 
e alienation by will made by Nagina 
ngh. He could only be ousted by the 
fendant by bringing a suit for posses- 
yn in theordinary course of law. If she 
ad done so the period of limitation preserib- 
| by Art. |, Sch. 1, Punjab Limitation 
ct, would not have stood in his way. 
«it when a mutation was effected in 
vour of the defendants a cause of action 
«a declaration of histitle arose and the 
aintifl was entitled toinstitute a suit for 
“e purpose under s.- 45, Punjab Land 
-evenue Act. The present suit on its true 
struction, falls in my opinion, under 
at section and there is ample authority for 
e view that such a suit is governed by 
rt. 120, Limitation Act: Hakim Singh v. 
'aryaman. (3), Mohamad Hanif v. Ratan 
hand (4) Fateh Ali Shah v. Muhammad 
D i: Ind Cas. 437; A TR 1929 Lah. 208; 30 P 
(2) 134 Ind. Cas 1040, 32 P L R 556; AI R.1931 
ih. 702; Ind. Rul. (1931) Lah, 1940; 13 L 22: 
(3) 140 P R 1907. 4 
(4) 67 Ind, Oas. 990; AI R 1922 Lah 94; 3 L 48, 
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loi; 


Bakhsh (5), Abdul Gafur v. Abdul Jabbar, 
Mia (6) and Bepin Behari Ghatak V.. 
Ram Nath Ghatak (7). 


action arose onthe dateof mutation, viz., 
August 10, 1931, was not time-barred. 

I accept the appeal and selting aside 
the decree of the Courts below remand the 
suit for re-decision. Stamp on appeal should 
be refunded. Costs to follow final decision. 

D. Appeal accepted. 

(5) 119 Ind Cas. 258; A IR 1998 Lah. 516, 9 L 428; 
Ind Rul. (1929) Lah 850. 

(6) 97 Ind. Cas 635; A I R 1927 Oal. 30. 4 

(7) 110 Ind. Cas. 422; Al R 1929 Osl. 286; 56 O 
161; 47 OL J 480; 32 O W N 1109. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1231 of 1931. 
March 6, 1934 
NIAMATULLAH, J. 
LALMAN AND ANOTHER—PLAINTIFES— 
APPELLANTS 
versus ` 
SHANKER SINGH—DEFENDANT— 
RESPONDENT, 
Agra Tenancy (Act IUH of 1926), s. 242—Erist- 
enes or otherwise of mortgagee rights in proprietary 
tenure in dispute— Question of proprietary right, tf 
involved—Appeal to District Judge—When lies— 
Whole. of proprietary interest, if should be involv- 


Where the existence or non-existence of the mort- - 


gages right ina proprietary tenure is in dispute 
between the parties, a question of proprietary right 
is involved, Kalyan Mal v. Samand (l) and Dhirja 
v. Mithan Lal (2), relied on, Bhairom Singh v. 
Ralab Akid Ali (3), distinguished. 

Where the immovable property on which the 
mortgage operates is a proprietary _ interest, the 
mortgage is undoubtedly a transfer of part of his 
proprietary right by the mortgagor to the. mort- 
gagee. Where the fact of such mortgage is in ques- 
tion, the issue in substance is whethera proprietary, 
interest was carved out of the full proprietary right 
and transferred from the mortgagor to, 
gagee and to this extent a question of ` proprietary. 
right is involved Section 242, 
CII of 1926), does 
lying to the District Judge that the whole of thé 
proprietary interest should be in dispute between the 
parties. It is enough if a question of 
right, which may embrace part of the proprietary 
right is involved. 


g. € A. from a decision of the Additional 
District Judge, Cawnpore, dated July 27, 
1931. 

Mr. K. N. Laghate, forthe Appellants. | 

Mr. Damodar Das, for the Kespondent. 

Judgment.—The sole question 
ealls for decision in this 


I therefore hold that. 
the present suit, for which the cause of 


the mort-’ 


Agra Tenancy Act.. 
not make it a condition of appeal - 


proprietary - 


wbich- 
second 


appeal is whether the plaintiffs’ appeal in ' 


the lower Appellate Court wasincompetent, 
as held by the learned Additional District 
Judge. The..suit, which has .given rise’ to 
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this appeal, - was brought by the appel- 
lants for profits under s. 226, Agra 
Tenancy Act, IJI of 1$26. The claim related 
to three pattis, including patti No. 8. It 
was pleaded by the defendant inter alia, 
that the plaintiffs had no right to receive 
profits of any part of patti No. 8. The 
Plaintiffs claimed to be entitled to half of 
the profits of that patti, the other half 
admittedly belonging to the defendant. 
The latter, however, alleged that the 
plaintifis’ half share had been in his 
possession for a considerable length of 
time under a usufructuary mortgage. The 
question thus arising between the parties 
was whether the plaintiffs were not entitled 
to any part of the profits of patti No. 8 
by reason of the fact that their share had 
been the subject of a valid usufructuary 
mortgage in favour of the defendant, 
which mortgage subsisted on the date of 
the suit. -The defence prevailed in the 
trial Court. The plaintiffs’ claim to profits 
in respect of the other two pattis was 
partly decreed. Various questions, however, 
had arisen between the parties with 
regard to those pattis. The plaintiffs 
preferred an appeal to the Court of the 
District Judge, Cawnpore, reiterating their 
claim to profits in respect of patti No. KR. A 
specific ground was taken in the memo- 
randum of aopeal to the District Judge. 

The learned Additional District Judge 
gave effect to the. preliminary objection 
raised on behalf.of the defendant that no 
appeal lay to the District Judge, as the 
subject-matter. of the original suit was 
“below Rs. 200 and no-.question of pro- 
_ prietary right was involved. Apparently 
“ the learned Judge thought that the question 
whether the plaintiffs’ share was in posses- 
sion of the defendant under a usufructuary 
mortgage was not a question of proprietary 
right. It is not disputed that no appeal 
‘lies to the District Judge in a suit for 
profits, ifthe value of the subject matter 
of tne suit was below Ks. 200 and no 
question of proprietary right was in issue 
hetween the parties claiming such right 
in the Court of first instance and in issue 
in appeal. It is argued by the learned 
Advocate for the appellants that, where 
the existence or non-existence of the mort- 
- gagee right in a proprietary tenure isin 
“ dispute between the parties, a question of 

_ proprietary right is involved. In my 
* opinion this contention is sound. Mortgage 

“dg defined in’s. 58 of the Transfer of 
Property Act as a 


“$ransfer of an interest in specific immovable 
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property for the purpose of securing the payment o 
money advanced or to be advanced by way of loan?” 

Where the immovable property on whict 
the mortgage operates is a proprietary 
interest, the mortgage is undoubtedly e 
transfer of part of his proprietary righ 
by the mortgagor to the mortgagee. Where 
the fact of such mortgage is in question 
the issue in substance is whether 6 
proprietary interest was carved cut of the 
full proprietary right and transferred from 
the mortgagor to the mortgagee and tq 
this extent a question of proprietary righ* 
is involved. Section 242, Agra Tenancy 
Act (III of 1926), does not make it ə 
condition of appeal lying to the District 
Judge that the whole of the proprietary 
interest should be in dispute between the 
parties. It is enough if a question om 
proprietary right, which may embrace 
part of the proprictary right, is involved. 
As to whether the defendant is a usufructu- 
ary mortgagee of the plaintiff's share and 
there/ore, the latter is not entitled to claim» 
profits in respect of such share is, in my 
opinion, a question of proprietary right 
within the meaning of s. 242 of the Agra 
Tenancy Act (III of 1926). This view finds 
support from Kalyan Mal v. Samand (1, 
and Dhirja v. Mithan Lal (2), both of whicba 
however are cases underthe Agra Tenancy 
Act (II of 1901). The language of 
s. 242 of the present Act is substantially 
the same as that used in the corresponding 
s. 177 of Act II of 1901. 

The learned Advocate for the respondent 
has drawn my attention to Bhairon Single 
v, Kalab Abid Ali (3) in which it was heldi 
with reference to s. 189 of the N.-W. P. 
Rent Act (XII of 1881) that no appea™ 
lay where the only controversy between the 
parties was whether the plaintiff or the 
defendant had the right to make collections, 
I do not think that that case is any guide 
to the determination of the questiom 
involved in the appeal before me. 

In view of the case I have taken this 
appeal must succeed. It is accordingly 
allowed with costs, and the case is remanded 
under ©.’ XLI, r. 23, Civil Procedure Code, 
to the lower Appellate Court with æ 
direction that the appeal be re-instateds 
under its original number and disposed 
of on the merits. The court-fee paid by 
the appellants in this ‘ourt shall be 
refunded. 

N. Appeals allowed. 
(1) 18 Ind. Cag, 244; 35 A 157; 11 A LJ 118, 


(2) 74 Ind. Cas. 914; A L R 1923 All. 562. , 
(3) A W N 1884, 45. 
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__ QUDH CHIEF COURT 
Criminal Appeal No. 112 of 1934 
NaNavUTTY AND ZIAUL Hasan, JJ. 
September 12, 1934 
RAJ BAHADUR 
AND O6THERS-AccUSED— APPELLANTS 

versus . 

EMP EROR—COMPLAINANT—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 34, 302—'Tran- 
saction', meaning of—Offences, when can be said to 

™e committed in the course of same transaction—Tests 
for determination — Separate trials not conducted— 
Irregularity, when can be condoned—Criminal Pro- 
cedure Code (Act V of 189s), s3, 537, 539-B, 293, 268— 
Case tried with aid of assessors—Local inspection by 
Judge alone— Whether legal- Inspection report used 
by Sessions Judge—Exclusion from consideration— 
Necessity of 

The word ‘transaction’ in 8. 34, Penal Oode, is not 
to be interpreted in any special or artificial or con- 
ventional or technical sense, but as itis ordinarily 
understood by men of education and common sense. 
The usual tests applied to decide whether different 
acts are parta of the same transaction are proximity 
of time, unity of place, community of purpose or 
design and continuity of action. It is not possible to 
enunciate any comprehensive formula of universal 
applicability for the purpose of determining whe- 
ther two or more acts constitute the same transac- 
tion, but circumstances which bear on the determina- 
tion of the question in any individual case can be 
indicated by saying that proximity of time, unity or 
proximity of place, continuity of action and com- 
munity of purpose or design are the principal 
criteria for deciding whether certain acts form parts 
of the same transaction or not. The real and sub- 
stantial test for determination whether several 
ofiences are soconpected together as to form one 
transaction is to see upon whether they are related 
together in point of purpose, or as cause and effect, 
or as principal and subsidiary acts so as to constitute 
one continuous action. Where A is murdered and 
left for dead by the assailants and thereafter they 
go and commit a fresh act of murder of his brother 
Bin another place, although a common identity 
of purpose may be said to run through both the 
transactions, the murder of A is a transaction com- 
plete in itself and does not need the murder of B to 
complete it. In such circumstances two separate 
trials are proper. But when there has been no 
failure of justice and the accused have not been 
prejudicedin their defence on the merits, the ir- 
regularity, in the circumstances, may be condoned 
under s. 537, Criminal Procedure Code. 

In a case tried with the aid of assessors the asses- 
sors form an integral part of the Court and any 
proceedings taken by the Judge in the absence of the 
jurors or assessors are necessarily void and illegal. 
Where the Judge alone inspects the spot under 
s. 539-B, the inspection note must beruled out and 
when it has been utilised by the Sessions Judge, all 
reference to it must be excluded from consideration. 
Keesowji Issurv Great Indian Peninsula Railway 
Company (1), approved. $ 


Or. A. against an order of the Sessions 
Judge of Unao, dated April 16, 1934. 

Dr. J. N. Misra and Mr. K.D. Misra, for 
the Appellants. 

Mr. H. K. Ghosh, Assistant 
Advocate, for the Crown. | 


Government 
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Judgment.—This is an appeal against 
the judgment of the learned Sessions 
Judge -of Unao, convicting the appel- 
lants, Raj Bahadur alias Rajju, Lawa Singh 
alias Dulare Singh, Bramha Dhobi, Hukum 
Singh, Hoshram Singh, Manni Lal and 
Bhikwa Chamar of an offence under s. 302 
of the Indian Penal Code and sentencing 
each of them to be hanged by the. neck 
till he be dead. The reference in confirms- 
tion of the sentences of death is also. before 
us. . 
We have heard the learned Counsel for 
the appellants as also the learned Assis- 
tant Government Advocate and have taken 
time to consider our judgment. 

The story of the prosecution is briefly as 
follows:— 

At about noon on November 7, 1933, 
Rampal Singh, the brotner of the wife of 
Manna Singh, went with about six or 
seven men and eight or nine women 
labourers to pluck theears of. bajra corn 
in the feld of Manna Singh, while Manna 
Singh himself was sitting on the edge of 
his field watching the men and women 
working. Suddenly eight persons, namely 
Raj Bahadur alias Rajju, Lawa Singh alias 
Dulare Singh, Bramba Dhobi, Hukum Singh 
Hoshram Singh, Manni Lal, Bhikwa 
Chamar and one other, who is said to be 
absconding, rushed upon Manna Singh. 
Lawa Singh struck Manna Singh a latht 
blow. Manna Singh started to run, but he 
had gone only four or five paces when he 
was struck down by Raj Bahadur alias 
Rajju Lal with his lathi blow and there- 
upon all the eight assailants began to 
beat him with lathis butthe one whohad 
a spear in his hands was most considerate 
in using not the spear-head but only the 
blunt end of his spear. After beating 
Manna singh thoroughly, his assailants 
went away and thereupon Rampal, Singh, 
the brother-in-law of Manna Singh, and 
others came to Manna Singh and carried 
him to his home on a cot. Shortly after 
he had reached his house Manna Singh 
passed away. Thereupon Sheo Prasad 
Singh the brother-in-law of Manna Singh 
went in search of Sobha Singh. It 
would seem that sometime after Manna 
Singh had been beaten, his assailants went 
in pursuit of Sobha Singh, the brother of 
Manna Singh, and found him scraping 
grass near a tank, marked No.8 in the 
sketch plan (Ex. 9) prepared by the inves- 
tigaling Police Officer. This tank is ad- 
mittedly about a mile from the field 
where Manna Singh was beaten and killed 
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by these very same men. Seeing his 
assailants come to beat him,Sobha Singh 
left'the tank and ran towards the parti 
of Sheo Dulare Singh and there he too was 
very severely beaten by his assailants, 
who left him for dead on the spot. Jagan- 
neath darzi (P. W: No. 6) was the sole per- 
son; who witnessed the beating of Sobba 
Singh, and he proceeded to the village 
site and met Sheo Prasad Singh on the 
way: and told him all thathe had seen as 
to how Sobha Singh had been beaten. 
Sheo Prasad Singh then brought a cot 
and then Sobha Singh was put on this 
cot and taken to his house. When Sheo 
Prasad Singh enquired from Sobha Singh 
as to who his assailants were, the latter gave 
the names of al] the eight persons, who had 
beaten him. Sobha Singh was taken to 
his house’ and then Rampal Singh sent for 
Maiku chaukidar and Sobha Singh told 
Maiku chaukidar also who his assailants 
were and thén the chaukidar went to 
Police Station Kotwali whichis at a dis- 
tance of ten miles from village Bhadeona, 
where the occurrence took place. Maiku 
made the first information report (Ex. 1) 
at 6p... on the evening ofthe day of the 
occurrence. A case of riot with murder 
punishable under ss. 147 and 302-149 of the 
‘Indian Penal Code, was registered at 
Unio Kotwali Police Station, A few hours 
later Sobha Singh also succumbed to the 
injuries’ he had received and the investiga- 
ting Police Officer, when he reached the 
spot, held an inquest report over the 
dead bodiesof Manna Singh and Sobha 
Singh and sent them to headquarters for 
post mortem examination. After complet- 
ing his investigation he prosecuted eight 
persons on charges of riot and murder 
punishable under ss. 147 and 302 read with 
s. 149 of the Indian Penal Code. He has 
shown Ganga Ram accused in his charge 
sheet as still absconding. 

‘ The learned Sub-Divisional Magistrate 
of Unao apparently on his own initiative 
sofaras the record goes, framed a charge 
sheet against the seven accused placed 
before him under s. 302 of the Indian Penal 
Code readwiths. 34 of the Indian Penal 
Oode and he imputed to each accused a 
common intention’ of committing the 
wilful niurders of Manna Singh and 
Sobha Singh, In the Court of Sessions the 
charge sheet framed by the Committing 
Magistrate was Jeft intact-and the accused 
were asked to plead tothe charges framed 
by the Committing Magistrate. There were 
dour eye-witnesses examined in respect of 
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the murder of Manna Singh, namely Ram- 
pal Singh, Mahabir Lodh, Tulai, Chamar 
and Mardan: Faqir. There was only one 
eye-witness Jagannath tailor, who actually 
saw the commission of the murder of Sobha 
Singh. Upon the evidence. of these 
four eye-witnesses the learned Sessions 
Judge has convicted- all seven accused on 
the capital charge of murder and sentenced 
each of them to suffer the extreme penalty 
of the law. 

Before we proceed to discuss the evidence- 
of the' eye-witnesses exau:ined on behalf of 
the prosecution we think it proper to make 
some preliminary observations on the charge 
sheet framed by the Commilting Magis- 
trate and accepted by the learned Sessions 
Judge. Sofaras the Police investigation 
went all that was imputed against the 
accused wasthat they committed a riot 
with the intention of beating Manna Singh 
and Sobha Singh and in the course. 
of that riot they caused the deaths 
of Manna Singh and Sobkha Singh. For 
some reason, which is not apparent on the 
face of therecord framed by the Committ- 
ing Magistrate andthe Court of Session, 
the charges under 8. 147 and 302/119 of the 
Indian Penal Code were dropped by the 
Committing Magistrate and in lieu thereof 
a much more seriouscharge under s. 302 of 
the Indian Penal Code read with s. 34 of 
the Indian Penal Code was framed against 
each appellant imputing to each appel- 
lant a common intention of committing 
wilful murder and this was done in spite 
of the fact that the Committing Magistrate 
in his examination of each accused recorded 
under s. 864-0f the Code of Oriminal Pro- 
cedure merely questioned eachaceused as 
to his being a member ofan unlawful 
assembly whose common cbject was to beat 
Manna Singh and Sobha Singh with lathis 
and so to cause their deaths. We are at a 
joss to understand why upon the evidence 
of prosecution witnesses the learned 
Committing Magistrate thought fit to 
impute a more heinous intention on 
the part of all the accused than what 
the investigating Police Officer in his 
charge-sheet (Nagsha Alif) was p:epared 
to impute to them. The motive which 
actuated the accused in beating Sobha 
Singh and Manna Singh, as alleged by 
the prosecution witnesses, was merely a 
petty dispute arising out uf the grazing 
of the . bajra crop in the field of the 
zamindar, Kedar Nath, by the cattle of 
Lawa Singh, as also other petty. zamind- 
ari disputes. The name of Bhikwa Chamar 


1934 ` 


is not even mentioned in the first informa- 


tion report and he is not shown .to have’ 


any intimate connection with 
porincipal accused, the 
Bahadur and the Thakur Lawa Singh. 


the two 


It is, therefore, hard to understand how. 


any deliberate intention to commit the 
wilful murders of Manna Singh ‘and 
Sobha Singh can be attributed to this 
accused. The task of the prosecution has 
been made much more difficult by the 
‘Committing Magistrate framing a charge- 
sheet in respect of the offence of wilful 
murder under s. 302 of the Indian Penal 
Code read with s. 34 of the Indian Penal 
«Code, when the investigating Police Officer. 
had no materials before him to have such 
charge framed and when he himself was 
content to charge the accused merely 
with riot and constructive murder punish- 
able under ss. 147 and 302 read with 
s. 149 of the Indian Penal Code. 
The mistake committed by the Committing 
Magistrate was not rectified in -the Court 
of Session either by the learned Sessions 
Judge or by the Government Pleader; 
who appeared on behalf of the Crown in 
that Court. 

In the second place, it is to be noted 
that the case for the prosecution, as set 
forth in the evidence of the prosecution 
witnesses in the Gourt of Session, reveals 
the commission of two distinct offences of 
murder of two different persons commit- 
ted by the accused at two different 
places and on two different occasions. 
The sketch plan (Ex. 9) prepared by the 
investigating Police Officer makes this 
point very clear. The spot marked “No, 3” 
in the sketch plan is the field of Manna 
Singh deceased, and the spot marked 
“No. 5” is the field of Girdhari to the 
south of it, where the murder of Manna 
Singh was committed. This field of 
Girdhari is about a mile from the tank 
marked “No. 8”, where Sobha Singh, the 
brother of Manna Singh, was scraping 
grass and the spot marked “No. 6” is 
the parti of Sheo Dulare, where Sobha Singh 
was murdered. It has been held in Ram 
Subheg Singh v. Emperor (1) that 
when two offences are committed and each 
of these two offences has no connection 


with the other, then they are said to be’ 


distinct offences. 

The learned Assistant Government 
Advocate has argued that ‘these two 
murders were committed in the course 


(1) 30 Ind, Cas. 465; 19 O W N 9727 16 Or. L J 
641. 
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of the same transaction. Thè word: 
“transaction” is not to be interpreted in 
any special or artificial or conventional or 
technical sense, but as it is ordinarily 
understood by men of education and 
common sense. The usual tests applied 
to decide whether different acts are parts 
of the ‘same transaction are proximity of 
time, unity of place, community of purpose 
or design and continuity of action. The 
murder of Manna Singh was one transac- 
tion, which was completed in the field of 
Girdhari, where Manna Singh’ was left 
for dead. If thereafter the assailants of 
Manna Singh took it into their heads to 
go and commit a fresh act of murder by 
killing the brother of Manna Singh near 
the tank, where he was ‘scraping grass, 
then they started a fresh series of acts, 
which culminated in the second transac- 
tion, namely the murder of Sobha Singh. 
A common identity of purpose no doubt 
runs through both these transactions and 
that is a common intent to commit; the 
murders of these two brothers, but the 
murder of Manna Singh is a transaction 
complete in itself end did not need the 
murder of Sobha Singh to complete it, 
It is not possible to enunciate any com- 
prensive formula of universal applicability’ 
for the purpose of determining’ whether 
two or more acts constitute the same 
transaction, but circumstances which bear 
on the determination of the question in 
any individual case can be indicated by 
saying that proximity `of time, unity or 
proximity of place, continuity of action 
and community of purpose or design are 
the principal criteria for deciding whether 
certain acts form parts of the same transac- 
tion or not. The real and substantial 
test for determination whether several 
offences were’ so connected together as to. 
form one transaction depends upon ‘whe-! 
ther they are related together in point 
of purpose, or as cause and effect; -or as 
principal and subsidiary acts so .as to 
constitute one continuous action. It is to ` 
be noted that in the present’ case-- the 
prosecution itself has examined two-sets 
of witnesses, one to prove tbe murder of 
Manna Singh and the other to prove the 
murder of Sobha Singh, thus clearly. 
showing that the two offences were distinct 
and separate and were committed at 
different places and at different times, 
and from this point of view it would 'havei 
been well, if the Sessions Judge had tried 
the accused in ‘two separate*trials;..one in- - 
respect of’ the murder of Manna: Singh. 
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and the other in respect of the murder of 
Sobha Singh. 

The learned Counsel for the appellants 
does not desire a fresh trialin this case, 
and we are also of opinion that although 
the accused should have been tried 
separately for the two distinct offences 
of the murders of the two brothers, there 
has been no failure of justice in this 
case and the accused have not been 
prejudiced in their defence on the merits, 
and we think, therefore, that in the 
particular circumstances of this case the 
irregularity committed by the learned 
Sessions Judge may be condoned under 
s. 537 of the Code of Criminal Pro- 
cedure. 

There is another irregularity committed 
by the learned Sessions Judge in the 
trial of this case upon which we also 
wish to make a few observations before 
we proceed to discuss the evidence of 
the prosecution witnesses. The learned 
Sessions Judge thought fit to inspect the 
scene of the occurrence, and for that 
purpose he visited village Bhadeona on 
April 4, 1934, in the presence of the 
Government Pleader on behalf of the 
Crown and the accused persons and their 
Counsel and he made a note cf his 
inspection, which is on the record of 
this case. The note of the inspection has 
been prepared by the learned Sessions 
Judge under the provisions of s. 539-B of 
the Code of Criminal Procedure which runs 
as follows :— 

“Any Judge or Magistrate may, at any stage 
of any inquiry, trial or other proceeding, after due 
notice to the parties, visit and inspect any place 
in which an offence is alleged to have been com- 
mitted, or any other place which it is in his 
opinion necessary to view for the purpose of properly 
appreciating the evidence given at such inquiry or 


trial, and shall without unnecessary delay record 
memorandum of any relevant facts observed at such 
inspection’. : } 

Now at the time when he made this local 
inspection the learned Sessions Judge 
overlooked the imperative provisions of 
s. 293 of the Code of Criminal Pr cedure, 
which runs as follows:— 

“Whenever the Court thinks that the jury or 
assessors should view the place in which the offence 
charged is alleged to have been committed, or any 
other place in which any other transaction material 
to the trial is alleged to have occurred, the Court 
shall make anorder to thateffect, and the Jury or 
assessors shall be conducted in abody,under the care 
of an officer of the Court, to such place, which shall 
be shown to them by a person appointed by the 
Gourt,” : i 

Tt is clear that in the present case, when 
the learned Sessions Judge went to make. 
his inspection, the assessors were not- with 
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him, although there is an order in the 
order-sheet in the hand-writing of the 
Reader of the Court initialled by the Judge 
tothe effect that the assessors were told to 
be present onthe spt at the time ofthe 
inspection, but the memorandum prepared 
in the hand-writing of the learned Judge 
himself, however, clearly shows that the 
assessors were not present at the time 
when the inspection was made. Section 268 
of the Code of Criminal Procedure enjoins 
that all trials before a Court of Session 
shall beeither by Jury, or with the aid of 
assessors. Inthe present case the trial was 
with the aid of assessors and the assessors 
formed an integral part of the Court, and 
any proceedings taken by the Judge in the 
absence of the jurors or assessors are 
necessarily void and illegal. The inspec- 
tion note made by the learned Judge in the 
present case must, therefore, be ruled out, 
as having been made in contravention of 
the provisions of the Code of Criminal 
Procedure. The matter, however, does not 
end there. The inspection note has been 
utilised by thelearned Sessions Judge in 
his judgment for the purpose of strengthen- 
ing the oral testimony of Jagannath, the 
sole witness to the murder of Sobha Singh. 
On this point the learned Sessions Judge 
writes in his judgment as follows:— 

“Ihave inspected this site and found that long 
grass stood at the southern boundary of Sheo Dulare's 
piot numbered 6 onthe site plan Ex,8 and that a 
person could see through the south-west corner where 
the long grass was of less height and (there: existed 
afoot-path, while from any other position a person 
could have seen, though not very distiactly, the 
heids of the peraons standing at the spot where the 
sub-Inspector states to have found the blood. I am 
therefore of opinion that Jaganaath could have seen 
the assailants of Sobha Singh and that the existence 
ofthe long grass between him and Sobha Singh 


does not necessarily preclude sucha conclusion and 
go does not falsify the statement of Jagannath.” 


It is thus clear that the actual inspec! ion 
of the locality and the memorandum 
prepared under s.539-B of the Oode of 
Criminal Procedure furnished the learned 
Judge with data for accepting the evidence 
of Jagannath as true. In other words what 
the learned Sessions Judge saw on the spot 
on April 4, 1934, furnished him with cor- 
roboration for the state of things deposed to 
by ‘Jagannath as having existed on 
November 7, 1933. This in our opinion 
was nota legitimate purpose for which a 
local inspection should have been made, 
nor can the memorandum of the local 
inspection prepared under s. 939-B of the 
Code of (riminal Procedure be used for this 
purpose. In this connection we cannot do 
better than quote the observations of their 
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Lordships of the Privy Council in Kessowj1 `- 


Issur v. Great Indian Peninsyla Rat way 
Company (2) in which their’ Lordships 
condemned the procedure of the learned 
Judges of the Bombay High Court in 
rejecting the evidence on the record on their 
personal observation of the state of things 
that existed at the Railway Station on. the 
day that the inspection was made. Their 
Lordships observed that the result of such 
an inspection was that the appeal had been 
decided not on the testimony given at the 
trial as to what took ~placeon the night of 
the accident, but by the Judges’ observa- 
tion of whatthey saw on another night 
altogether, and their Lordships characteris- 
ed the action of the learned Judges of the 
Bombay High Court as “an unprecedented 
chapter in appellate procedure”, and made 
the following observations: — 

“Their Lordships find it impossible to admit the 
legitimacy of such procedure or the soundness of such 
conclusions ven if the question of light could be 
isolated from the rest of the case, there was no 
ground whatever for despairing of sound results 
being yielded by acareful analysis of the evidence, 
and, in fact, this was demonstrated by the excellent 
judgmentof the trial Judge. On. the other band, the 
method actually adopted is subject to the most 
palpable objections and fallacies”. 

These observations of their Lordships of 

- the Privy Council apply with full force to 
the conduct of the learned Sessions Judge 
in utilising his inspection note for the 
purpose of corroborating the .evidence of 
Jagannath, We must, therefore, rule that 
the memorandum of the local inspection 
and the reference to it in the judgment of 
the learned Sessions Judge must be 

- excluded from our consideration in decid- 

ing the case of the appellanis before us. 

We will now come to discuss first the case 
against the appellants in respect of the charge 
connected witntbe murder of Sobha Singh. 
(The learned Judges proceeded to discuss 


the evidence in respect of the murder 
of Sobha Singh and concluded). We 
are of opinion that the evidence of 


Jagannath is entirely unreliable and we are 
not prepared to maintain the convictions 
and sentences of death passed upon all 
seven appellants in respect of the murder 
of Sobha Singh upon the solitary testimony 
of this witness, whose very presence on the 
scene of the occurrence ‘we have grave 
reasons to doubt. Upon the evidence on 


the record, therefore, the appellants are. 


clearly entitled to an acquittal in respect 
of the charge of the murder of Sobha Singh. 
(2) 31 B 381; 9 Bom. L R 671; 341A 115;2M L T 


435; 110 W N 721; 17M L J 34760 LJ5; 4A LJ 
"461 (PO). i 
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(The learned Judges then proceeded to 
discuss the evidence in connection with 
the murder of Manna Singh and concluded). 
The immediate cause or motive for the 
murder has been rejected by the learned 
Sessions Juige. Itis alleged on behalf of 
the prosecution that all seven accused 
formed a gang of bad characters, whose 
leaders weie Raj Bahadur Kayasth and 
Lawa Singh Thakur. There is no evidence 
on the record to prove that all these seven 
appellants banded themselves together 
under the leadership of Raj Bahadur and 
Lawa Singh. Proceedings under s. 107 of 
the Code of Criminal Procedure were taken 
in 1929, in which Manna Singh, Ganga Din, 
Khuda Bakhsh and Ram Pershad were said 
io belong toone party and Lawa Singh, 
Ram Charan, Raj Bahadur, Jagannath 
Ahir, Rajjab Faqir and Laeq Singh were 
said to belong to the rival party, but such 
factions in the village will not be deemed 
to be associations of bad characters formed 
for the purpose of committing murder. 
Bramha Dhobi lives in Raipur, three miles 
away from Bhadeona. Manna Lal Brahman 
lives in village Barhali, about five miles 
from Bhadeona. (See the evidence of 
P. W. No. 1i). 

The accused Hoshram Singh and Hukam 
Singh live in village Bidhnu, which is 
three miles away fiom the scene of the 
occurrence, and, as we have said above, 
Bhikwa Chamar is not even mentioned in 
the first information report, as being one 
of the assailants of Manna Singh or Sobha 
Singh. We cannot, therefore, accept with- 
out any evidence on the record the conten- 
tion on behalf of the prosecution that all 
these seven appellants were members of 
the same gang associated for the purpose 
of committing the wilful murders of Sobha 
Singh and Manna Singh. No motive is 
alleged on behalf of the prusecution on 
the part of Bhikwa Chamar to join in the 
commission of the murder of these two 
brothers. The report (Ex. 3) also does not 
mention the name of Bhikwa Chamar as 
belonging to the party of Lawa, Singh or 
Raj Bahadur,’ who bore enmity against 
the party of Manna Singh, and this in- 
directly corroborates the inference to be 
drawn from the fact of the omission of 
Bhikwa Chamar’s name from the first in- 
formation report. There is no adequate 
motive alleged on behalf of the prosecution 
even for Lawa Singh and Kaj Bahadur 
for committing these double murders, ‘The 
accused are .not living in one place and 
there is no proof of association given by 
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the prosecution inthe present case so as to 
enable this Court to draw a legitimate in- 
ference that the motive which actuated one 
man would be the motive which could have 
actuated all the others. 

Upon a careful consideration of the en- 
tire evidence on the record and after giving 
the facts and circumstances of this case 
our best consideration, we have unhesitat- 
ingly come to the conclusion that the pro- 
secution has failed toestablish beyond all 
reasonable doubt the two charges of wilful 
murders brought against the appel- 
lants, and the appellants are, therefore, en- 
titled to acquittal. The learned Sessions 
Judge at the close of his judgment has 
come tothe conclusion that in respect of 
the murder of Manna Singh his assailants 
could only be held guilty of the offence of 
culpable homicide not amounting to mur- 
der punishable under r. 304 of the Indian 
Penal Code, while in respect of the death 
of Sobha Singh he has held that the as- 
sailants of Sobha Singh were guilty of the 
offence of wilful murder. As we have held 
that the charges framed against all the 
seven appellants have not been brought 
home to them, it is not necessary for us to 
decide under what section of the Indian 
Penal Code the perpetrators of the murders 
of Sobha Singh and Manna Singh could 
be. legally punished, but to our mind 
from the nature of the injuries found to 
have been inflicted on the person of Manna 
Singh by the Civil Surgeon, who performed 
the post mortem examination, the offence 
of the assailants who committed the mur- 
der of Manna Singh necessarily falls within 
the purview of s.302 of the Indian Penal 
Code. On this point the learned Counsel 
for the appellants as well as the leamed 
Assistant Government Advocate are in en- 
tire agreement. On this point, too, we think 
that the learned Sessions Judge is in error. 
The Civil Surgeon of Unao found no less 
than sixteen injuries on the body of Manna 
Singh. The liver and the spleen were 
ruptured and death in the opinion of the 
Civil Surgeon was due to shock and hae- 
morthage from the multiple injuries noted 
by him in-his post mortem report. If it be 
held that eight persons deliberately ` at- 
tacked Manna Singh, who was alone and 
unarmed, and even after they had knocked 
him down they continued-to beat him with 
lathis, then there can be no question that 
each of those assailants is clearly guilty 
of murder -punishable under s. 302 of the 
.Indian: Penal Code. Similar injuries were 
found to’ have been inflicted on Sobha Singh 
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and in his case the learned Sessions Judge: 
has come to the conclusion that the assail- 
ants of Sobha Singh were guilty of an 
offence under s. 302 of the Indian Penal 
Code, and we consider that they were equal- 
ly guilty of the offence of wilful murder 
in respect of causing the deathof Manna 
Singh by means of lathi blows. 

We have, however, held that the evi- 
dence on the record does not prove the 
charge under s. 302 of the Indian Penal 
Code brought against the appellants. We 
accordingly allow this appeal, set aside 
the convictions and sentences passed upon 
the appellants, acquit them of the offence 
charged and direct that they be set at 
liberty at onze, 

N. Appeal allowed. 


——_, 


ALLAHABAD HIGH COURT 
Criminal Appeals Nos, 964 and 971 of 1933 
April 10, 1934 
BAJPAI, J. 

SADHO AND OTHERS— APPELLANTS 
VETSUS 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), ss. 147, 149, 304— 
Finding that more than five persons took part in 
riot—Coxvietion of less than five persons, if illegal— 
Death ensuing in riot—Liability of rioters under ss 
204/149—Injurtes on persons of rioters— Evidentiary 
value of. 

lf the finding of the Sessions Judge is that more 
than five persons on each side took part in the riot, 
the mere fact that on the evidence he is _ not able 
to convict five persons would not result in the 
acquittal of the convicted persons also under s. 147, 
Penal Code, And if the accused can be convicted 
under s, 117, Penal Oode, they can also ba convicted 
under s 304 read with s 149, where one man died 
on either side unless anyone of them can show that 
he had not the common object of the assembly in 
prosecution of which death took place. Rahman v. 
Emperor (2), relied on, King v. Plummer (11, distin- 
guished. 

Injuries on the body of persons 
that they took part in the riot. 


C. R. A. from the order of the Sessions 
Judge, : Benares, dated- October 24, 1933. 

Mr. L. M. Roy, for the Appellant. 

The Government Pleader, for the Crown. 

Judgment.—This appeal arises out of | 
Sessions Trial No. 18 of 1933, in which 
there were twelve persons accused of riot and 
another man by the-name of Sarju Ahir 
who died in the course of the riot. This 
appeal is connected with Criminal Appeal 
No. 971 of 1933, which arises out of Ses- 
sions Trial No. 17 of 1933, in which there 
were || persons accused of riot and ‘one- 
other man by the name of Bhaglur who- 


is a sure guide 
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died in the course of the riot. The trials 
were conducted inthe Court below by the 
consent of the parties as practically a 
joint trial and a consolidated judgment 
was delivered by the learned Sessions 
Judge. ` 

It has been argued by appellants in both 
the cases that the procedure adcpted by 
the learned Sessions Judge of looking at 
the evidence in both cases together has 
prejudiced the accused, but I find that 
this procedure was adopted at the instance 
of the accused themselves and the learned 
Judge has not dealt with the casesina 
manner which would suggest that the 
accused were prejudiced in any way. I also 
propose to deliver a consolidated judg- 
ment. 


Tt was argued on behalf of the appellants 
in both cases that although there are more 
than five accused in each case, but the 
prosecution in both cases names specific 
accused and does not say that there were 
others as well. It must therefore be taken 
that 12 persons by name were implicated 
in Sessions Trial No. 17, and 13 persons by 
name were implicated in Sessions Trial 
No.18 and it is not the case of anybody 
that there were more persons who were 
not recognized or identified in this riot. 
Tt is then argued that only three men 
“have been convicted in each of the cases 
and it might be taken that one dead man 
was further involved in the riot in each 
` case. The position therefore is that as a 
result of the decision by the Court below 
it can be said with certainty that there 
were only four men on each side and as 
such an offence under s. 147, Penal Code, 
is not made out because the requisite 
number of five persons is not to be found 
in the cases. In support of this contention 
reliance is placed upon the caseof King 
v. Plummer (1), and passages at pp. 345 
and 3494, have keen specially brought to 
my notice. This was a case in which the 
accused were being tried ona charge of 
conspiracy and although there were quite 
a number of accused in the case, but one 
of them pleaded guilty at a late stage in 
the case whereas the others were acquitted, 
it was held that the man who plesdea 
guilty could not be convie‘:d because 
conspiracy requires more than one man and 
the acquittal of the others amounts toa 
finding that there was no conspiracy. It 
was held that: — 


_ (1) (1902) 2K B 339, 
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“If two persons are tried together upon a charge 
of conspiring with one another, and one is acquitted 
by the jury and the other convicted, the conviction 
cannot stand, although it is perfectly clear that 
the verdict of acquittal may have been. obtained 
simply upon the ground that there was a failure of 
evidence toestablish the charge against the person 
who was acquitted " 


This case to my mind-is clearly dis- 
tinguishahle because the case of a conspiracy 
requires to some extent a clear mention of 
the conspirators and if onthe paucity of 
evidence an acquittal follows regarding the 
rest of the accused, it is not possible to 
convict a single man ona charge of con- 
spiracy. In the present case, however, the 
judgment of the Court below satisfies me 
that he was of the opinion that more 
than five men undoubtedly took part in 
the riot. The three men who have been 
convicted on each side and the. two 
dead men also took part im the riot 
and the feeling of the learned , Judge 
was that some of the others who were named 
in the cases were also involved in the 
offence, but as is very common in these 
cases some innocent persons might have 
been roped in, the learned Judge adopted - 
certain sure tests for convicting the appel- 
lants. He, however, was undoubtedly of the 
opinion that more than five persons were 
involved on each side. Iam, therefore, of 
the opinion that -there is no force in the 
plea that an offence under s. 147, Penal 
Code, is not made out. Dalip Singh, J., in 
Rahman v. Emperor (2), held that 

“where five persons are charged for forming an 

unlawful assembly and four of them are acquitted 
as their presence at the place of offence was not satis- 
factorily proved, the conviction of one only under 
s. 147 is not illegal.” 
If the finding of the learned Judge is-that 
more than five persons on each side took 
part in the riot, the mere fact that on the 
evidence he is not able to convict five per- 
sons would not result in the acquittal of 
convicted persons also under:s. 147, Penal 
Code. The finding in the present case un- 
doubtedly ie that there were more than five 
| ersons on each side. l 

One man died on either side and if the 
accused can be convicted under s.- 147, 
Penal Code, they can also be convicted un- 
der s. 304 read with s. 149 unless anyone 
of them can show that he had not the com- 
mon object of the assembly in prosecution 
of which death took place. I have perused 
the evidence in the cases and I find that-the 
common object cithe assembly at the stage 
when beating commenced was unlawful and 


every member who stayed. on and who 
(2) 95 Ind. Oas. 600; A IR 1926 Lah, 521; 27 Or, L 
J 824. a neo oe 
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helped the course of the riot must be deem- 
ed to have the knowledge that death might 
ensue in prosecution of the common object 
of the assembly. 

With this premise I start to consider the 
cases of the individual accused in the 
two cases. The learned Judge of the Court 
below has adopted a very fair test in the 
matter. It is that he has convicted persons 
who had injuries on their persons, that be- 
ing asure guide that they took part in the 
fight. In Criminal Appeal No. 971 of 1933, 
Matru, Paltu and Adit had injuries on 
their persons. It is not possible, therefore, 
to argue on their behalf that they were not 
present at the time of the riot. The course 
which the riot was taking should have con- 
vinced them that death of some one might 
result and they, I think, have been rightly 
convicted under es. 147 and 204 read with 
s. 149, Penal Code. In Criminal Appeal 
No. 964 of 1983, Sadho and Ram Baran had 
injuries. Ram Baran was the young man 
on account of whom this unfortunate inci- 
dent took place and on the evidence he is 
said to have been present throughout. 
Sadho also on the evidence was present at 
the time and taking a more or less promi- 
nent part in the affair. These two persons 
have been rightly convicted. The case of 
Sri, however, is slightly different. There 
cannot be the slightest doubt that he con- 
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therefore, be held responsible for the oc- 
currence that took place in. his absence. I 
am of the opinion that he is entitled to an 
acquittal. 

For the reasons given above I dismiss the 
appeals of Sadho and Ram Baran maintain 
their convictions and sentences and direct 
that they must surrender to their bail. I 
allow the appealof Sri, and acquit him 
of the offences with which he was charged 
and direct that he need not surrender to 
his bail. His bail bonds are cancelled. 

D. Order accordingly. 


| OUDH CHIEF COURT 
Civil Revision Application No. 22 of 1933 
August 30, 1934 
NANAVUTTY AND SMITS, JJ. 
AMRESH SINGH AND ANOTHER — 
DEFENDaNTS—ÅPPLICANTS 
versus 
RAJ KUMARI—PuarntieF-~ OPPOSITE 
Party. 

Civil Procedure Code‘Act V of 1908), ss. 115 and 11, 
0. IX, r. 9—Appeal against order admitting an 
application under O IKA, rm. 1, if lies— Case dismissed 
for. default—Application for restoration unaccom- 
panied by vakalatnama, dismissed—Appeal against — 
Meanwhile another application forrestoration filed— 
Dismissal of it— Appeal against—Appeal against first, 
dismissed and that against second allowed—Res judicata 
—Few minutes’ delay of Counsel of pardanashin plaint- 


vened a Panchayat on April 12, 1933, when ~if, if sufficient cause for dismissal for default. 


the riot took place. This Parchayat was con- 
vened in order to settle a dispute that 
had arisen on April 10, 1933, when Ram 
Baran and certain other young men were 
playing cards. The Panches were of the 
opinion that bygones should be treated as 
bygones and the matters should be amic- 
ably settled, but some refractory pe: sons in 
the assem bly were of a different opinion. The 
Panches saw that trouble-was brewing and 
‘they, therefore, tried to leave the place. The 
weight of evidence is that Sri also thinking 
that discretion was the better part of 
valour went inside his house. There ig 
some evidence that Sri also took part in the 
fight, but the learned Judge does not seem 
to rely specially upon that piece of evi- 
dence. He has taken the admission of Sri 
as to his presence in the beginning of the 
fight as a’ clinching circumstance in order 
to convict Sri, He has not definitely held 
that Sri did not go inside the house al- 
though he is of the opinion that the Brah- 
min witnesses are trying to shield him un- 
justly. Be that as it may, the weight of 
evidence is undoubtedly to the effect that 
Sri went inside the house and he ednnot 


Although an order under r. 9 of O. 1X, Civil 
Procedure Code, rejecting an application, (in a case 
open to appeal’, for an order to set aside the dis- 
missal of a suit is open to appeal under O XLII r. 1 
(0), Civil Procedure Code, an order allowing such an 
application is not open to appeal. It is clearly the 
policy of the Code that orders allowing such applica- 
tions should be sparingly interfered with 

A suit ofthe plaintiff who was a pardanashin 
woman was dismissed for default. When the case was 
called, her “patrokar” went to call her Counsel who 
was late by some minutes. On arrivai, the Counsel 
found the suit dismissed for default. On the next day 
an application which was not accompained by fresh 
vakalatnama was made under O JX,r.9, Oivil 
Procedure Code for the restoration of the suit, but 
on August 8,1932, that application was dismissed. 
An appeal against the order of dismissal was in- 
stituted on September 10,1932, and in the meantime 
on August 11, 1932, another application had been 
made under O IX, r. 9 That application was dis- 
missed on September 7, 1933, and a separate appeal 
against that order of dismissal was instituted on 
September 16, 1932. The two appeals were decided 
by the Additional Subordinate Judge on January 31, 
1933 He dismissed the appeal against the order of 
dismissal of August 8, 1932, but allowed the appeal 
from the order of dismissal of September 7, 1932. 
Against the order allowing this latter appeal, the 
defendants made an application in revision: 

Held, that since the lower Appellate Oourt did not 
consider the first application on the merits, but 
dismissed the appeal against the order dismissing 
it on thé ground thatit was technically unauthorised, 
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the decision in respect of the first application did 
not operate as res judicata, 

Held, also that there was sufficient reason for the 
fact that the plaintiff's Counsel did not instantly 
appear when the case was called. Equity was on 
the side of the plaintiff, who, as a ‘“‘pardunashin” lady, 
was dependent upon the sufficient discharge of their 
duties by her “pairokar” and ber Counsel. 


C. R. App. against the decree of the 
Additional Subordinate Judge, Bahraich, 
dated January 31, 1931, reversing that of 
the Munsif, Kaisarganj, at Bahraich, dated 
September 7, 1932. 

Mr. G. Hasan, for the Applicant. 

Mr. Radha Krishna, for the Opposite 
Party. : 


Judgment.—This is an application under 
8. 115, of the Code of Civil Procedure. The 
facts are that the opposite party, Musammat 
Raj Kumari, instituted a suit on June 20, 
1932, against the applicants, Amresh Singh 
and Dwarka Singh. July 14, 1932, was 
fixed for issues. On that date the plaintiff 
was neither present nor represented when 
the case was called. The defendants were 
present or represented, and the suit was dis- 
missed for default by the Munsifof Qaisar- 
ganj. On the next day an application was 
made under O. IK, r. 9, Civil Procedure 
Code, for the restoration of the suit, but on 
August 8, 1932, that application was dis- 
missed. An appeal against the order of 
dismissal was instituted on September 10, 
1932, and in the meantime, on August 11, 
1932, another application had been made 
under O. IX, r. 9. That application was 
dismissed on September 7, 1932, and a 
separate appeal against that order of dis- 
miesal was instituted on September 16, 
1932. The two appeals were decided 
by the learned Additional Subordi- 
nate Judge of Bahraich on January 31, 1933. 
He dismissed the appeal against the 
order of dismissal of August 8, 1932, but 
allowed the appeal from the order of dis- 
missal of September, 7, 1932. Against the 
order allowing this latter appeal, the de- 
fendants in the case have made this pre- 
_ sent application in revision. 

It appears that the first application for 
the restoration of the suit was not accom- 
panied by afresh ‘‘vakalatnama” in the 
name of the plaintiff's Counse’, and it was 
apparently to remove any technical objec- 
tion on that score that the second appli- 
cation was made on August 11, that appli- 
cation was accompanied by a fresh “ vakalat- 
nama.” The learned Munsif who dealt with 
the two applications under O IX, rt. 9, 
rejected thë first application on the merits, 
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although he also expressed the opinion that 
it was liable to be rejected on the ground 
of its not having been duly presented. As 
regards the second application, which was 
duly presented, the learned Munsif was of 
opinion that it was barred by the principle 
of res judicata, but he also held that it 
failed on the merits. The Jearned Addi- 
tional Subordinate Judge dismissed the 
appeal from the order dismissing the 
first application because that application 
was an unauthorised one, not being accom- 
panied by a fresh ‘“vakalatnama.” As 
regards the second application, he thought 
it proved that the suit was dismissed at an 
early hour (before 11 A. ma), and that the 
plaintiff being a “pardanashin” lady it 
would be very hard upon her if her case 
stood dismissed because her Counsel was a 
little late in arriving in Court. The 
Counsel in question, it should be mention- 
ed, put in an affidavit tothe effect that he 
reached the Court at 10-55 a.m. and found 
that the suit had been dismissed. 

Since the lower Appellate Court did not 
consider the first application on the merits, 
but dismissed the appeal against the order 
dismissing it on the ground that it was 
technically unauthorised, we do not regard 
the decision in respect of the first appli- 
cation, as operating as res. judicata. As 
regards the second appplication, the main 
point taken on behalf of the applicants is 
that the learned Additional Subordinate 
Judge went outside the provisions of O. IX, 
r. 9. It is urged that all that has appeared 
is that the plaintiff's Counsel was a little 
late on the date when the suit was-dismis- 
sed for default, and that it has not been 
shown that there was sufficient cause for 
his lateness. In reply it is urged on behalf 
of the plaintiff opposite party that her 
“ pairokar’ as he stated in his evidence, 
was in Court at 10 a. Įm., and when the case 
was called he went to fetch the plaintiff's 
Counsel. In these circumstances, it is 
urged that the suit ought not to have been dis- 
missed. Reference was made to a decision 
of the late Court of the Judicial Commis- 
sioner of Oudh reported as Keramat Ali 
v Hardwar Pande (1), and also to a case 
reported as Rama Shankar v. Iqbal Hussain 
2). Z 
| We think it may be held in the present 
case that there was sufficient reason fur 
the fact that the plaintiff's Counsel did not 


(1) 78 Ind, Cas 123; 11 OL J 243; A I R 1924 
Oudh 405. 

(2) 141 Ind. Cas. 113; as) A L J 480; ATR 1939 
All. 450; Ind, Rut {1933} A1. 47, ii 
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instantly appear when the case was called. 
Equity, moreover, is on the side of the 
plaintiff-opposite party, who, as a ‘‘parda- 
nashin” lady, was dependent upon the 
efficient discharge of their duties by her 
“ pairokar”“ and her Counsel. We see 
no reason to interfere in revision with 
the decision of the learned Addi- 
tional Subordinate Judge. It is worth 
pointing out that although an order under 
r. 9, of O. IX, rejecting an application (in 
& case open to appeal), for an order to set 
esice the dismissal of a suit is open to 
appeal under O. XLIII, r. 1 (6), an order 
‘allowing such an application is not open to 
appeal. Itis clearly the policy of the Code 
that orders allowing such applications 
should be sparingly interfered with. We 
dismiss this application with costs. 
D. Application dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1696 of 1933 
February 7, 1934 
MALLIK AND JAOK, JJ. 
DWIJABAR DAS—PLaIntiFF— 
APPELLANT 

” Versus , 
HARIPADA BISWAS — DEFENDANT 
— RESPONDENT. 

Bengal Village Self-Government Act (V of 1919), 
s,7—‘Ordinary residence’, meaning of—Person not 
residing within Union except on Sundaus and 
gazetted holidays — Right tobe member of Union — 
Person neither owner nor occupier of a building 
within Union but duly nominated manager of 
joint family— Assessment, legality of- Such person, 
ifa qualified voter. 

“Ordinary residence” connotes either permanent or 
usual abode; or, in other words,an abode where 
the person lives the greater part, 
his time A man who lives sixdays out of seven 
in the week beyond the limits ofthe Union and 
lives within the Union only on Sundays and 
gazetted holidays cannot be said to be ordinarily 
residing with the Unionand bence he is not entitled 
- to be amember of the Union and his election as 
President of the Union is illegal and ultra vires 

Although a person who is neither tbe owner nor 
the occupier of a building within the Union is not 
legally assessable, yet where heis duly nominated 
asthe manager of the joint family, the assessment 
on him ‘is’ really an assessment on his family 
and he is entitled to vote under s. 7, Hengal 
Village Self-Government Act. 

C. A. from the appellate decree of 
the Additional Sub-Judge, Khulna, dated 
May 5, 1933. mn 

Messrs. Upendra Kumar Ray and Nani- 
gopal Das, {cr the Appellants. l 
- Messrs. Roopendrakumar. Mitra and 

Amritulal Mukherji, forthe Respondent. 
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Mallick, J.—This appeal arises out of 
a suit for setting aside an election of the 
defendant as the Chairman of the Bar- 
rackpur Union Board within the district 
of Khulna. The suit was instituted by 
two persons, Krishnagopal Das and 
Dwijabar Das, and the grounds, on which 
the election of the defendant, Haripada, 
was sought to be set aside, were, among 
others, that Haripada bad not had the 
requisite qualifications of a voter according 
to the provisions of s. 7, Bengal Village 
Self-Government Act, 1919, and that he 
was not a resident of the Union as 
contemplated by s. 7, sub-s. (2) of that 
Act. The Court of first instance found 
hoth these points against the defendant and 
decreed the plaintiffs’ suit. On appeal, 
this decision was reversed by the Court 
of Appeal below, and the learned Sub- 
ordinate Judge, who heard the appeal, 
dismissed the suit, holding that Haripada 
had the requisite qualifications of a voter 
and that he was a resident within the 
Union. Dwijabar, plaintif 2, is the ap- 
pellant before us, plaintiff 1, Krishnagopal, 
not having joined in the appeal. 

The controversy before us centred round 
the questions whether Haripada was a 
qualified voter or not and whether he was 


. a resident within the Union of Barrackpur. 


It appears that Haripada’s name was 
entered in the voters’ list and it appears 
also that he has been assessed with the 
Union rate of Rs. 2 per year. 

It was contended that, as he was neither 
the owner nor the occupier of a building 
within the Union, he was not legally 
assessable and that the assessment made 
on him was, therefore, illegal and that, 
accordingly, he was not qualified as a 
voter, This contention may be technically 
correc’, but, in my opinion, not so in 
substance. What happened, on this point, 
was this. Haripada’s father was an old 
detired persiouer,- who left all his: family 
affairs in the charge of his only son, 
Haripada. Haripada was, as it were, the 
karta of a joint undivided Hindu family, 
consisting of himself and his father and 
the assessment shown on Haripada was 
really an essessment on the family. The 
record shows that Haripada’s father duly 
nominated his son to manage the family 
affairs. In these circumstances the first 
ground on which the election of the 
defendant was attacked was not, in my 
judgment, of any real substance. 

But the same cannot be said of: the 
other ground, namely that the. defendant 
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MHaripada was not a resident within the 
«Union. Jt appears that Haripada was 
mn Government service, being: attached 
© the office of the Deputy Accountant- 
“General, Posts and Telegraphs, Calcutta, 
«nd it appears. also that he lives in 
«Calcutta and goes to Barrackpur only on 
Sundays and gazetted holidays, The 
question is whether, in these circumstances, 
Bhe can be said to bea “resident” within 
the Union. I am of opinion that he 
‘cannot. A. person, to be such a resident, 
must according to the explanation to 
sub-s. (2), s. 7, Bengal Village Self- 
Government Act, “‘ ordinarily reside” within 
its limits. A man who lives six days out 
of seven in the week beyond the limits 
of the Union and lives within the Union 
only on Sundays and gazetted holidays 
cannot be said to be ordinarily residing 
within the Union. “Ordinary residence” 
connotes either permanent or usual abode; 
or, in olher words, an abode where the 
person lives the greater part, if not mosk 
of his time. The learned Subordinate 
Judge was of the opinion that, by the 
occasional visits of the defendant to 
Barrackpur village, he was in a position 
to take a prominent effective part in 
the administration cf the Union -Board 
and that this was sufficient to 
him the status of an ordinary 
resident within the meaning of the ex- 
planation to subs. (2), 8.7. The learned 
Subordinate Judge was perhaps thinking 
that the legislature had made “ordinary 
residence” within the Union .a necessary 
qualification for a member, simply for 
the reason: that a person, who would be 
ordinarily residing within the Union, 
would be able to take a practical and 
effective part in the administration of the 
Union Board and, as the defendant -by 
his occasional visits could take such effective 
part, his oczasional visits would give him 
the status of anordinary resident. The 
simple answer to this is that if the 
defendant would be ordinarily residing 
within the limits of the Union, the part 
which he could take in the administration 
of the Union. Board would have been 
still more effective. I am clearly of 
opinion that, in the circumstances of the 
case, the defendant Haripada cannot be 
said to be a person ordinarily residing 
within the limits of the Union and, 
that being so, he was not entitled to be 
a member of that Union and, not being 
entitled to be a member, his election 
as. President of the Board was illegal and 
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ultra vires. 

As a last resort, a point was taken on 
behalf of the respondent that the appeal 
was incompetent, inasmuch as the plain- 
tiff Krishnagopal, who was a member of 
the Board, had not joined in the appeal 
and Dwijabaz, the sole appellant before 
us, was himself not a voter, but only a 
ratepayer. ‘Apart from the question, 
whether a rate-payer can or cannot apply 
to have the election set aside, we have 
got sufficient materials before us to show 
that Dwijabar wasa voter. Plaintiff No. 1, 
Krishnagopal, deposed that Dwijabar was 
a registered voter and his statement does 
not appear to have been challenged in 
the man’s cross-examination. 

The voters’ ‘list and the assessment 
list were called for and they were placed 
before us. In the voters’ list, there was 
the name of Dwijabar entered. The name, 
however, was penned through and the 
correction purported to have been made 
by the Circle Odicer. The signature of 
the officer that is to be found does not 
appear to be like the admitted signature 
of the officer. The assessment list also 
shows the name of Dwijabar and against 
his name there was a figure “4 annas —the 
amount that was. to be paid ina quarter 
and that would make the assessee a 
voter. The figure “4 annas” has clearly 
been changed to 3 annas and, in order 
to have the total of the page intact, 
three other palpable changes have been 
made, by which two entries each of .5 annas 
have been changed to 5 annas 3 pies and 
another 6 annas to 6 annas 6 pies. These 
changes are palpable and are apparently 
unauthorized and subsequently made. I 
have no hesitation, therefore, to hold that 
Dwijabar was assessed at 4 annas a 
quarter and he is, therefore a voter. The 
result is that the appealis.allowed. Ths 
decree of the lower Appellate Court is set 
aside and that of the Court of first instance, 
setting aside the election of Haripada, 
restored. The appellant will have his 
costs from the respondents throughout. Let 
the assessment list and the voters’ list be 
sent down in a sealed ‘cover with the 
record and let a copy of the judgment 
be sent to the Dis:rict Magistrate. 

k, J.—I agree. 

TER . Appeal allowed. 
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_ ALLAHABAD HIGH COURT 
“Second Civil Appeal No. 1360 of 1931 
March 8, 1934 
KENDALL, J. 
AJODBYA PANDEY—DEFENDANT— 
APPELLANT 
versus 
Musammat RAJNA AND GOTHERS— PI,AINTIFES 
— RESPONDENTS. 

Agra Tenancy Act (1I of 1901), s. 22—Death of 
last male-holder before the Act leaving widow— 
Death of widow after;Act—Succession, when opened 
—Law governing succession. 

Where the death of the last maleholder took 
place before the Agra Tenancy Act, II of 1901, came 
into force, and he died leavinga widow who died 
after the Act came into force : 

Held, that succession to the estate opened on the 
death of the last male-holder and not on the death 
of the widow and regulated by the law 
prior to the Act of 1901. Deoki Rai v. Parbati (3), 
Nathu v. Gokala (4)and Bechu Singh v. Baldeo 
Singh (5), relied on, Bhup Singh v. Jai Ram (l'and 
Sumari v. Jageshar (2), not followed. 

S. C. A. from a decision of the Second 
Additional Sub-Judge, Jaunpur, dated 
August 31, 1931. 


Mr. Haribans Sahai, 
lant. 


Messrs. N. P. Asthana, B. N. Sahai and 
K. N. Sinha, for the Respondents. 

Judgment.—This is a defendant's ap- 
peal from a decree and order of the 
Second Additional Subordinate Judge of 
Jaunpur, confirming the decision of the 
trial Court. The facisare given sufficiently 
fully in_the judgment of the lower Ap- 
pellate Court, and the only question that 
LT have to decide in second appeal is that 
cf whether the succession to the estate 
opened on the death of Madho the last 
male holder (which occurred before the 
N.-W.P. Tenancy Act, 1901, came into 
force) or on the death of Madho’s widow, 
which took place in 1924 when that Aci 
was in force. At the present stage of 
the suit the plaintiff-respondent, who is 
the daughter of Madho, is claiming a 
declaration of her title, while the defend- 
ant-respondents rely on their possession 
and deny the  plaintiff-respondent’s 
itle. | 
It is admitted on behalf of the ap- 
pellant that if succession opened on the 
death of Madho and the provisions of the 
Act of 1881 applied, the appeal must fail. 
On the other hand, if it is to be held that 
Madho’s widow succeeded to a full estate 
and that on her death succession opened, 
then the provisions of the N.-W. P. 
Tenancy Act of 1901 will apply, and as 
under s. 22ofthat Act a daughter has no 
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right of succession, it follows that the 
appeal must succeed and -the plaintiff’: 
suit must fail. This -is .a question or 
which there has been some inconsistenc) 
in the opinions expressed by Benches 0! 
this Court. On behalf of the appellant JM 
have been referred to a decision of ə» 
Bench in Bhup Singh v. Jai Ram (1). T 
is possible to argue thatin that case the 
opinion expressed is an obiter dictum in 
that the decision turned on the provis 
tos. 22 and'nct on the question of whethe: 
the daughter -succeeded but the opinion 


-certainly is expressed that s. 22 of Act I] 


of 1901 would govern the case, and Sir 
Henry Richards remarked that if the oc- 
cupancy tenant had KN 

“died before the passing of the Act his widow 
would have succeeded him under the provisions ojm 
that Act, but on her death the succession woul 
be regulated by the provisions of the present 
Tenancy Act.” f 

The date of the judgment is 1918. 
There is an earlier decision by a Single 
Judge of this Court in Sumari v. Jageshar, 
20 Ind. Cas. 7 (2) to the same effect. On the 


_ other hand, a contrary view has been taken in» 


Deoki Raiv. Parbati (3), Nathu v. Gokala 
(4) and Bechu Singh v. BaldeoSingh (5). The 
balance of authority is therefore in favour 
of the view that suczession opened when 
Madho died and that the daughter can 
succeed. This is the view that has been 
taken by both the Courts below, and as 
it can he supported by the weighty 
authorities that I have quoted, I see no 
reason to interfere. The result is that tbe 
appeal is dismissed with costs. 
N.’ Appeal dismissed. 

(1) 46 Ind. Oas. 387; A T k 1918 All. 384; 16 A L d 
459 


(2) 20 Ind. Cas. 7. 

(3} 23 Ind. Gas. 100; A I R 1914 Ail, 513. 

(4) 30 Ind. Cas. 215; A I R 1915 AN. 413; 37 A 658; 
13 A L J497. 

(5) t5 Ind. Cas 507; A IR 192? All. 84; 44.4 327; 
20 A LJ 165; 4 UP L R (A) 12. 





MADRAS HIGH COURT 
Civil Revision Petition No. 35001 1932 
: May 8, 1934 
BBASLEY, O. J. 
LAKSHMI AMMAL— PETITIONER 


versus 
Tar OFFICIAL RECEIVER, TINNEVEL- 
LY AND ANOTHER—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s 11— 
Cross suits—Common issue—A ppeal against one 
decree alone—Decision in the other, whether operates 
as jį rea judicata. y E T 

Where the the same question was in issue in an 
original petition and in an original suit before 
the Subordinate Judge and both cases were tried 
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gether and decided onthe same evidence and an 
poal against the order made on the original 
stition was dismissed on the ground that the 
estion at issue in the appeal was decided in 
aa original suit and that decisionhad not been 
ypealed against: 

Held, that the doctrine of res judicata had no 
splication asthe very object of the appealin sub- 
ance, ifnot in form, was to get rid of the decree 
hich was pleaded as a bar. Panchanada Velan v. 
‘aithinatha Sastriul (1), applied. 

C. R. P. under s. 72 of the Provincial In- 
ivency Act praying the High Court to 
wise the order of the District Court of 
‘innevelly in ©. M. A. No. 24 of 1931 
gainst the order of the Court of the Sub- 

macdinate Judge of Tinnevelly in O. P. No. 41 

f 1939. 

Mr. K. R, Rangaswami Ayyengar, for the 
etitioner, : 

Mr. R. Krishnaswamy, for the Respond- 
nts. 

Judgment.—There were two suits tried 
y the Additional Subordinate Judge of 
‘nnevelly. One of them was O. S. No. 10 

pk 1930 and the other was O. P. No. 41 of 
930. Both were tried together upon the 
ame evidence. The important issues are 
ssue No. 2 in the original suit and Issue 

fo. 1 in the Original Petition. Issue Ne. 2 
n the original suit : 

“Is the hypothecation bond alleged in 
16 pint true and supported by considera- 
ion?” 

Issue No. 1 in the Original Petition is: 

“Ts the lst respondent an encumbrancer 
1 good faith and for valuable considera- 
ion?” In the Original Suit the 1st respond- 

nt in the Original Petition was the plaint- 

mf and inthe Original Petition the Official 
Receiver of Tinnevelly was the Petitioner. 
Jpon reading those two issues it appears 
ome that both of them raise a common 

muestion, viz, whether the encumbrance 
vas a good one or not and this was the view 
aken by the District Judge who had 
vefore him the appeal against the decree 
n O. P. No. £1 of 1930. He says this : 

“Tho question at issuo in this appeal has been 
mecided in O. S. No. 10 of 1939 on the file of the 
Additional Subordinate Judge ‘That decision is now 
sinal and biuding on both parties as no appeal has 
acen „fled against it. Hence this appeal cannot 
41186, 

He, therefore, clearly takes the view that 
she appeal could not be maintained. This 
ig taking a view quite contrary to that 
taken by a Full Bench of this High Court 
un Panchanada Velan v. Vaithinatha Sas- 
trial (1). That decided that where. cross 
suits between the same parties on the same 
facts were tried together and judgment was 


(1) 29 M. 333; 16 M L J 63. 
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given on the same day but separate decrees 
were passed and an appeal was preferred 
against one of the decrees alone, the decree 
unappealed did not operate as a bar under 
s. 13 of the Code of Civil Procedure so as 
to preclude the. Appellate Court from deal- 
ing with the decree appealed against and 
that the doctrine of res judicata has no 
application when the very object of the 
appeal, in substance if not in form, is to 
get rid of the decree which is pleaded in 
bar. Inthe opinion of the Full Bench at 
p. 335*: ` 

“It would lead to startling results if we were to 
hold that.an Appellate Tribunal is precluded from 
dealing with a question which comes before it on 
appeal because an inferior Court, upon the same facts, 
but in a case other than the case under appeal, had 
given a decision which had not been appealed against 
at the same timeasthe decision in the case under 
appeal,” - : 

“Ib seems to me that the facts here are in- 
distinguishable from those in the Full 
Bench Case, That being so, the order of 
the learned District Judge was clearly 
wrong and this petition must be allowed 
and the appeal remanded to the District 
Court for disposal according to law. The 
petitioner will have her costs of this peti- 
tion. 

A. Appeal allowed. 


*Page of 29 M.— Hd.) 








_ ALLAHABAD HIGH COURT 

Second Civil Appeal No.'892 of 1930 

. January 23, 1934 

SULAIMAN, C.J. AND MUKEBJI, J. 
RAGHUNATH RAM AND OTHERS-—= 
- PLAINTIFFS —A.PPELLANTS 
VerSUs ; 
SIRTAJ AND ANOTSER—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100—Dis- 
trict Judge passing decree in appeal—Decree open to 
second appeal—Maintainability of appeal in case Dis- 
trict Judge had no jurisdiction—Agra Tenancy Act 
(LIL of 1926), ss. 44, 31 and 242 (2) —Suit under ss, 4. 
and 8i—Value for purposes of court-fees and jurisdic~ 
ton—Commisstoner’s jurisdiction to entertain appeal, 

Where a District Judge entertained an appeal, in 
spite of the fact that he had no jurisdiction todo 
it, and passed a decroo from which a second appeal 
was open tothe High Court: : 

Held, that the second appeal was nob incompe- 
tent. : 

"Where a suit under ss.44and 84 ofthe Agra 
Tenancy Act is brought, court-fees are payable’ ad 
valorem under the Court: Fees Act, andthe value as 
determinable for computation of court-feesa and the 
value for purposes of jurisdiction should be the same 
asthe amount of rent inthe next preceding year, 
And no appeal lies from an order of the Assistant 
Gollector to the District Judge, if the: value is less 
than Rs. 200. Radha Prasad Singh v. Pathan Ojha 
(D), and Nandan Singh v. Debi Din (2), ralied on, 
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The juriedicticn of the Commiesioner io entertain’ 
an appeal under s. 242 (2)depends on the nature of 
the suits included in group (b) of the Fourth Schedule 


and noton the ferm of the decree actually ,aseed 
by tke i1ial Court in such suits, 


S.C. A, frcm a decision cf the District 
Judge, Gbazipur, dated April 8, 1930. 

Mr. M. L Agarwala, for the Appellants. 

Mr. K. Verma, for the Respondents, 


Judgment.— This is a plaintiff's ‘appeal 
arising out of a suit for ejectment of the 
defendants filed in the Revenue Court. 
The plaint, as filed, professed to be cne 
in a suit under s. 44 of Act ITI of 1996. 
Various pleas were taken in the written 
statement but the Assistant Collector 
decreed the claim of the plaintiffs. He, 
however, held thatthe plaintiff had wrongly 
put down his claim under s. 44 of the 
Tenancy Act aud that he should get a 
decree for ejectment under s. 197 (e) read 
with s. 84 (a) of the Act. He passed a 
decree accordingly. The defendants went 
up in appeal to tae Commissioner's Court 
and there an objection was taken on 
behalf of the plaintiff that no appeal lay 
to the Commissioner inasmuch as the 
Court had passed the decree under s. 84 
and not under s. 44 of the Act. The 
learned Commissioner entertained the ob- 
jection and returned the memorandum of 
appeal for presentation to the proper 
Court, On this the defendants filed their 
appeal in the Court of the District Judge. 
No objection was taken as to jurisdiction 
and the District Judge has allowed the 
appeal and dismissed the claim holding 
that there has: been in effect no sub- 
stantial alteration in the character of the 
occupation. of the land. The plaintifis 
have come up in appeal to this Court 
and on their behalf it is urged that no 
appeal lay to the District Judge. 

A preliminary cbjection is taken on be- 
half of the respondents that no appeal 
lies to this Court if no appeal lay to the 
District Judge. We must overrule this 
objection. The District Judge was seized 
of this case and passed a decree as an 
Appellate Court and his decree falls within 
the scope of s. 245 of the Tenancy Act, 
and an appeal from an appellate 
decree of the District Judge lies to the 
High Court cn any of the grounds men- 
tioned ins. 100 of the Code of Civil Pro- 
cedure. When the District Judge enter- 
tained the appeal and passed a decree 
reversing the decree of the first. Court 


dismissing the claim, we must entertain. 
1 
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an appeal from the decree of the District 
Judge. 

The main question is whether an ap- 
peal lay to the District Judge. Now, if 
the suit were under s. 44 of the Act them 
an apreal would lie only to the Commis- 
sioner and not to the District Judge at all. 
If the suit were treated to be one under 
s. 84 in consequence of the decree pass- 
ed under ihe latter secticn, then no appeal 
would lie to the District Judge unless the 
amount or value of the subject-matter 
exceeds Rs. 200 as provided in s. 242 
(1) (a). If thé valuation is less than 
Rs. 200 then the order of the Assistant Col- 
lector would be final and the aggrieved 
party wculd have no further remedy by 
way of appeal, 


The question is whether in this case 
the value of the subject-matter exceeded 
Rs. 200. The rent of the plot was assessed 
at Rs. 15 and the valuation of the svit in the 
first Court as well as the valuation in the 
Court of the. Commissioner and in the 
Court of the District Judge was the same, 
No party attempted to value the tenancy 
rights differently. It is urged on behalf 
of the respondents that the value of the 
subject-matter is not the same thing as 
the valuation for the purposes of jwiisdic- 
tion or for the purporses of court-fee. There 
must have been something to be éaid 
for this contention if the -matter were 
purely res integra. But even under the 
Rent Act of 1881 it was held by this Court 
in Radha Prasad Singh v. Pathan Ojha (1) 
following earlier decisions that the 
valuation in the plaint based on rental 
was birding on the parties. The language 
so far as this point is concerned, was not 
altered in the Act of 1901 and has been 
repeated in Act III of 1926. 

Under s. 7 (ii) (ec) of the Court Fees 
Act in a suit between a landlord and 
tenant for recovery of immovable property 
from a tenant including a tenant holding 
after the determination of a tenancy the 
suit has to te valued according to the 
amount of ihe rent_of the immovable prop- 
erly to which the suit refers, payable for 
the year next before the day of presenting 
the plaint. Section 233 of the Tenancy Act 
makes the whole of the Court Fees Act, 
barring certain provisions in the schedule 
applicable to suits under the Tenancy Act, 
Inthe Fourlh Schedule group (a) for suits 
under s. &8 of the Act the provisions in’ 
the Court Fees Act apply and so 


(1) 15 A 363; A W N 1893, 118, 
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also for s. 44. The principal difference is 
in the different ‘periods of limitation pres- 
cribed for suits under ss, 84 and 44 respec- 
tively. Now s. 8 of the Suits Valuation Act 
requires that in suits which would include 
a suit under ss. 44 and S4 of the Ten- 
ancy Act court-fees are payable ad valorem 
under the Court Fees Ast, the value as 
determinable for computation of court-fees 
and the value for purposes of jurisdiction 
shall beithesame. We are of opinion that in- 
asmuch as the Court Fees Act is applicable 
and the conrt-fee- prescribed for suits 
under these sections of the Tenancy Act 
are identical with that prescribed in the 
Court Fees Act, s. § of the Suits Valuation 
Act would apply and the valuations for 
the purposes of jurisdiction and for the 
purposes of court-fee have to be the same 
and that valuation should be the rent 
for the next preceding year. In this parti- 
cular case the valuation was Rs. 15 which 
was the amount of such rent. Thus: the 
suit was properly valued and there was 
neither any overvaluation nor under- 
valuation. In these circumstances s. 11 
of the Suits Valuation Act which applies 
to cases of overvaluation and undervaluation 
would have no application. 

The position was reviewed by a learned 
Judge of this Court in Nandan Singh v. 
Debi Din (2) and he came to the same con- 
clusion. One of us in Seth Bankey Lal v. 
Piare Lal (3) held that where in a revenue 
suit the value of the subject-matter, namely, 
the rent for one year was less than Rs. 104, 
an appeal to the District Judge could 
not be entertained even if the appeal was 
valued ata higher figure. That judgment 
was affirmed’ in Letters Patent Appeal, 
which is reported as Bankey Lal v. Piare 
Lal (8). There is accordingly considerable 
authority in support of the view thatthe 
value for the purposes of court-fee and 
the value for the purposes of jurisdiction 
should be identical with the amount of the 
rent in the next preceding year, when a 
suit is brought either under s. 44 or gs. Sl 
of the Agra Tenancy Act. In this view 
of the matter no appeal lay to the District 
Judge at all. 

We have therefore no option but to 
allow this appeal and set aside the decree 
of tha District Judge and direct him to 
returno the memorandum of appeal present- 
ed in his Court. We may, however, point 


(2) 25 Ind. Cas 975; AIR 1914 All...239;12 ALJ 


33. - 
(3) 95 Ind, Cas. +11; A IR 1926 All, 597; LR7 A 
265 Rev, 
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out. that it would seem prima facie that 
the jurisdiction of the Commissioner to 
entertain an app2al would under s. 242 (2) 
depend on the nature of ths suits included 
in group (b) of the Fourth Schedule and not 
on the form of ths decree actually passed 
by the trial Court in such suits.. It 
may therefore be well contended that 
inasmuch as the suitghaid been filed 
professedly under s. 44 of the Act, an 
appeal lay to the Commissioner although 
the Assistant Collector purported to pass 
a -decree under s. 8!. It is quite obvious 
that the defendant would be seriously 
prejudiced by the alteration of the charac- 
ter of the suit at the last moment as he 
might well be deprived of the plea of 
limitation which. would be available to 
him in a suit under s. 84 and not available 
to the same extent under, s. 44 of the Ten- 
ancy Act. The defendants should, in our 
opinion, file the appeal in the Court of 
the Commissioner afresh. 

We accordingly allow this appeal and 
setting aside the decree of the District 
Judge send the case back to that Court 
with direction to return the memorandum 
of appeal to the defendants for presentation 
to the proper Court. Inthe circumstances 
we direct that ‘both the parties should 
bear their own costs in this Court and in 


“the Court of the District Judge. 


D. Appeal allowed. 


CALCUTTA HIGH COURT 
Original Suit No. “12 of 1933 
March 8, 1934 f 
f ReMERY, J. 
WILLIAM CHARLES BINNS—PLAINTIFF 
versus 

W. & T. AVERY, Lro.—DerenDants | 

Specific Relief Act (I of 1877), ss. 26 and 31—Uni- 
lateral mistake in recording contract—Party know- 
ing it, if can take advantage of it~-Reetification of 
coniract—Eyuitable relief. 

Where the paities have made an agreement and 
one party records it erroneously, the other party 
if he knows at the time that there is’ an error acts 
fraudulently if he seeks to take advantage of that 
error and cannot be allowed to enforce it, ` 

The Oyurb can give effect to an equitable 
defence which in a suit brought for the purpose 
will eatitle the defendant to rectification of the 
document although no suit for it has been filed 
and although no cliim hasheen made for it in the 
pleadings. Dagdu v. Bhana (1), relied on. 

Facts —In a smb for damages 
brought by the plaintiff, he claimed that 
by a written contract dated April 19, 
193:, the, defendant company agreed to 
employ him for a period of four years 
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from that date on a salary of Rs. 460 
“per month until December 1932, from 
which date he was to get as salary Re. 600. 
He alleged that the defendant Company, 
in breach of their contract, on February 4, 
1933, tendered to the plaintif an agree- 
ment with a salary of Re. 525 a month. 
This he refused to accept and 
thereupon the defendant Company suspen- 
ded him. The defendant Company pleaded 
inter alia that the plaintiff had, on 
April 15, expressed his willingness to 
renew his ageement on a salary of Rs. 500 
and that, in the alleged agreement, dated 
May 15, 1932, the figure Ks. 600 was- a 
clerical error and the plaintiff was aware 
that there was a mistake, when that 
agreement was signed and the defendant 
Company denied that there was any con- 
tract at a salary of Rs. 600 or at all. 
The main point in issue was as to what 
was arranged on April 15, 1932. 

Messrs. Barwell and N. C. Chatterjee 
for the Plaintiff. 

Messrs. Isaacs and B. Das, for the De- 
fendant, 

Judgment.—‘His Lordship stated the 
facts as given above and after discuss- 
ing the evidence proceeded). J find that 
the plaintiff agreed to accept a salary of 
Rs. 500 on April 15, 1932, and that the 
agreement was drawn up for a salary of 
Rs. 600 owing to a mistake on the part 
of the defendant Company and did not 
express the intention of the parties, and 
that the plaintiff, fully realising the mis- 
take, deliberately sought to take advant- 
age of it. It was argued for the plaintiff 
that, on those findings, the result must 
be that the Court must enforce the con- 
tract as drawn up, for, as there was no 
counterclaim for rectification of that docu- 
ment, this Court could not give any 
equitable relief and that s. 22, Contract 
Act, provides that an agreement is not 
affected by a unilateral mistake. For the 
defendant, it was argued that a case of 
fraudulent misrepresentation had been 
established, and that, apart from” any- 

“thing in the nature of fraud, there was 
‘a mutual mistake of fact, or a mistake 
on the part of the defendant Company 
in recording the agreement, or a mistake 
induced by the conduct of the plaintiff. 
Any case of fraud must come within the 
particulars given. There is nothing to 
support the allegation that the plaintiff 
fraudulently concealed that he was then 
only drawing Rs. 460 a month. I find 
nothing to support the allegation that the 
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defendant Company relied on anythh 
stated by the plaintiff, but, as state 
above, in my opinion, the plaintiff kne 
when he saw and signed the agreeme: 
that the real agreement was that b» 
salary should be Rs. 500. Whether th 
amounts to fraud and comes within 1} 
particulars will be discussed later. I fim 
nothing to support any case of a mutu. 
mistake—the fact being that the plainti 
was under no mistake of faci at all. 
The parties appear to have been a 
idem in the sense that both Mr. Alli» 
son and the plaintiff knew that they we 
signing an agreement for Rs. 600. A 
the same time the plaintiff knew ths 
that was not the real agreement an 
Mr. Allinson then thought that it wa 
Unless it was the duty of the plainti 
to point out the mistake, he did nothin 
to induce the defendant Company to sig 
the agreement.. Undoubtedly when 
written contract has been signed by th 
parties, the party alleging that it ha 
been erroneously recorded and that h 
signed it under a mistake, must establis 
that fact beyond all doubt. Even if suci 
mistake is established it was contender 
that unless fraud is also established, th 
plea must fail. On this point Jenkins 
C. J., in Dagdu v. Bhana (1), laid i 
down that a mistake known at the tim: 
to the other party may be proved anı 


- performance in accordance with the term 


of ike error will not be compelled. He 
also said that this rule’ applied when the 
party could not have reasonably supposec 
that the wordsexpressed the real intentions 
of the parties. 

In Garrerd v. Frankel (2), Romilly, M 
R. ordered the rectification of a lease 
where the lessee agreed to pay £230 anc 
signed the lease for £130, knowing that 
there was an error, but he did noh 
characterize the conduet of the defend. 
ant as fraudulent and based his decision 
on the ground that the lease did not 
correctly express the agreement of the 
parties. | 

For the plaintiff it was pointed out that 
this decision had been commented on by 
text-writers and by Farwell, J., as he 
then was, in May v. Plait (3). But there 
the learned Judge said that that decision 
could only be supported on the ground 


(1) 28B 420s 6 Bom. L R 1286, 

(2) (L862) .€ Beav. 445; 8 Jur, (N. 8.) 985; 31 LJ Ch, 
604; 132 R R 352. > : 

(3) (1900)}1 Ch. 616; 69 L J Ch, 357;48 W R617 
83 L T 123, | 
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of frand, but he adds that Romilly, M. 
R., refrained from describing the defend- 
ants conduct as fraudulent. It follows 
what the view taken was that that conduct 
was fraudulent. In Tamplin v. James (4), 
Brett LL. J., described the conduct of a 
man who sought to take advantage of 
what he knewto be a mistake as fraudu- 
lent. It was contended on behalf of 
the plaintif that Lord Atkin in Bell v. 
Lever Brothers, Lid. (5), expressed an opi- 
nion that conduct of that sort was not 
fraudulent. But the point under considera- 
tion was whether it was the duty of a 
servant to make a full confession of his 
shortcomings, before receiving his pay. 
The position of the plaintiff was entirely 
different; he knew that he was signing 
an agreement which contained a mistake. 
All that I need decide for the purposes 
of this case is that where the parties have 
made an agreement and one party re- 
cords it erroneously, the other party if he 
knows at the time that there is an error 
acts fraudulently if he seeks to take ad- 
vantage of that error and cannot be allow- 
ed to enforce it. - 

It was argued on behalf of the plain- 
tif that, even if there was an error in 
drawing up the agreement and even if 
the plaintiff acted fraudulently in seeking 
to take advantage of that error, the de- 
fendant Company could obtain no relief 
in this case but must in order to obtain 
relief file a suit for 1ecbification of the 
agreement as drawn up. This was based 
on the ground that there was no 
counterclaim for rectification. Reliance was 
placed on the decision in Anarullah 
Shaikh v. Koylash Chunder (6). In that 
case the defendant in a suit for rent 
sought to set up 2 defence that the lease 
was fraudulently drawn up and did not 
correctly express the agreement between 
the parties. He claimed that it is valid 
in part and invalid as to the rest, The 
Court certainly held that his remedy was 
to file a suit for rectification. Jenkins, 
O. J., held in Dagdu v. Bhana (1), that 
the Court could give efect to an equit- 
able defence which in a suit brought for 
the purpose would entitle the defendant 
to recsification of the document although 
no suit for it had been filed and although 
no claim had been made for it in the 
pleadings. This decision was followed 


(4) (1830) 15 Ch. D 215; 29JW R 311; 43 LT 520, 

(5) (1323 A O161; 10. LJ K B 129; 37 Oom. 
Cas, 98; 48 TLR 133; 148 L T 258, 

(6) BC 118, 7 
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in this Court in Nanda Ram v. Jogendra, 
Chandra (7). This was also decided by the © 
Judicial Committee, but I have mislaid the 
reference. 

In my opinion, ths general rule is as 
stated by Jenkins, O. J., but, even if the 
matter is one for ths discretion of the 
Court, that discretion should be exer- 
cised in this case in favour of tha defen- 
dant Company. In this case the defence 
was not that the defendant Company claim- 
ed that the agreement should be rectified 
and enforced as rectified. The plaintiff had 
on his own evidence, repudiated the agree- 
ment set up by the defendant Company. 
No suit would lie for specific performance 
of the agreement as seb wp by the defen- 
dant Company. The defence was that the 
agreement set up by the plaintiff was ob- 
tained fraudulently, which was always a 
legal defence. It was also argued that the 
defendant Company should not be allowed 
to give evidence of any previous con- 
tract because it was not pleaded. But 
obviously that fact could be proved as part 
of the-circumstances and as the defendant 
Company did not rely on it except as evi- 
dence, it was not necessary to plead it. 
(After considering the issues his Lordship 
proceeded.) The question of damages does 
not require any consideration on the find- 
ings of fact and law arrived at above. But 
in case it should become material, I will 
deal with it shortly. For the plaintiffit was 
argued that he was entitled to the whole 
of the Rs. 600 a month for a year less 
Rs. 450 earned by him, in that year. For 
the defendant Company if was argued 
that at most he was entitled to Rs. 600 for 
three months. 

It appears that the plaintiff did his best 
and only obtained a post for three months 
at Rs. 150 a month with some commission 
which he did not claim. He only tried to 
obtain work in India. The agreement was 
for four years and there was no provision 
for giving notice on either side. The plain- 
tiff was a fitter—a highly trained workman. 
I think the plaintiff iscorrect as far as he 
goes—the period should certainly be for one 
year asthe agreement was for over three 
years longer, but as the point was not 
argued, I have not considered whether the 
plaintiff might not be entitied to further 
damages as he has not yet obtained employ- 
ment. The difficult question is whether the 
plaintilf was bound to mitigate the damages 
by accepting the defendant Company’s offer 
i 70 Ind, Oas. 960, A I R 1923 Oal. 53; 36 O LJ 
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ata salary of Rs. 525. . The only English 
case near the point is Brace v. Calder (8). 
There, however, the breach of contract 
was the dissolution of a partnership of four 
persons. Twoof the old partners carried 
on the business and offered the plaintiff 
the same terms. Nominal damages and no 
costs was the result. ; 

I notice however that according to 
Sutherland on Damages the matter has 
been more fully considered in America. 
Ï regard American decisions as far from 
binding, but certainly illuminating. Ap- 
parently the view taken is that au offer by 
the master must be accepted unless it in- 
volves giving up any right of action or 
would be degrading. No such points 
required consideration in “the case cited. 
Undoubtedly, therule that damages must 
be mitigated only requires that a reason- 
able course ofaction must be taken, and 
certainly does not require the plaintiff to. do 
anything unreasonable or of a speculative 
nature. Butin my opinion, the pleintiff 
cannot decline to mitigate his damages’ on 
the ground that, owing to his own conduct 
he had made it difficult to accept the offer 
‘made. He cannot increase his damages 
‘by his own default or his own wrong. In 
this case thereforeif the decision- had’ been 
that there was a mistake, ‘but the plaintiff 
was entitled to take advantage of it, I'would 
have assessed the damages at Rs. 75 a month 
for 12 months less the Rs. 450 earned on 
‘the ground that any difficulty in accepting 
-the offer of the defendant Company was of 
‘the plaintiff's own making. If the finding 
had been that there was no mistake on the 
part of the defendant Company, then I think 
it would be unreasonable to expect the 
-plaintiff to accept their offer and the damag- 
es should be at the rate of Rs. 6.0 a month 
for 12 months. In my opinion, the suit 
must be dismissed with costs. : 

D. l i Suit dismissed. 

“ (8) (1895) 2Q BD 253; 64 L f2; E 
go) 79 L T 823, ey RE 





ALLAHABAD HIGH COURT 
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RAGHUBAR DAYAI— APPLICANT 
versus 
EMPEROR—Opposite Parry, 

__ Criminal Procedure Code (Act V of '898), ss. 110 
216, 342, 439, 117—Securtiy proceedings- Court's duty 
— Magistrate limiting the number of defence witnesses 
—Magistrate should not act as prosecutor—Previous 
-eonviction 12 years before, if a justification for bind- 
ing himover under s, 110—S, 342, if mandatory— 
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Evidence not fairly considered” by lower. Cowrt— 
High Court, if should test ihe accuracy of deeisior 
—Evidenee of general repute — Admissibility — 
Weight of such evidence—Ividence Act (I of 1872Y 
s 60- Criminal tial—Hvidence— Witnesses, caste fel 
laws and not summoned-witnesses—Evidence, if shoul. 
be discarded. 

In casesarising out of security proceedings thr 
Courts ought to approach the consideration of the 
Case in “a fair way having regard to the interes) 
not only of the prosecution but aleo 4 
the accused A Magistrate has no sanction in law 
and no right to arbitrarily limit the number 0 
witnerses whom the accused wants to examine 
in his defence, A person whois called upor 
to furnish security under s. 110, Criminal Procedur» 
Code, is entitled ike other accused persons to have 
his full say in the matter and there, is no warrant ir 
law for calling upon such a person to play ihe role o; 
a Judge and to decide for himself who are his “besi 
witnesses” and examine only such witnesses in hie 
defence. When trying 8 case under s. 110, the 
Magistrate is required by law tc function as a judicial” 
officer, and public policy dictates that nothing skould= 
be done in the trial of such cases which may lay the 
preceedings open to the comment that the, Magis- 
trate was both in the position of a prosecutor and a» 
Judgé. Inthe trial of such cases, like other cases, 
the procedure prescribed by law must be faitbfully 
followed, the evidence must be judicially considerei 
and findings based on judicial principles must be 
recorded, 

Intheahsence of cogentand convincing evidence 
in proof of the fact that the applicant is by babita 
thief or a house-breaker, his previous conviction 124 
years beforecannot by itself be a justification for 
binding him over under s. JIO. 

It is provided by s, 342, Criminal Procedure Code 
that for the purpose of enabling the accused to 
explain any circumstances appearing in the evidence. 
against him, the Court shall question him generally 
on thecase after the witnesses for ihe prosecution 
have been examined. The secticn is mandatory and 
it is the duty of the Magistrate to call the accused's 
attention toany important point against bim and 
ask for an explanation. Dwarka Nath Varma v, 
Emperor 1), followed. 

Ifthe Courts below approach the consideration of 
the case in afair way and subject the evidence both 
for the prosecution and for the defence to legitimate 
criticisms, the High Court is relieved from the 
necessity of weighing the evidence in criminal revi- 
sions, Where however it is clear from the judgment 
ofthe Courts below that the eviderce has not been 
fairly considered, it is imperative to examine the 
evidence with a view to . test the accuracy of the 


. decisions of the Courts below. 


The fact that a person is an habitual ofender may, 
in view of the provisions of s. 1'7 (41, Criminal Pro- 
cedure Code, be proved by evidence of general repute 
or otherwise; such evidence of general repute does not 
offend against the rule against reception cf hearsay 
evidence or the provisions of s, 60. Evidence Act, 
by which it is provided that oral evidence must, in 
all cases whatever, be direct, What weight ia to be 
altached to such evidence of a particular witness 
must necessarily depend.on the fact whether the 
witness is independent and impartial, wheiber heis 
in a position to disclose the source of his” knowledge 
and whether the source of his knowledge is such as 
to inepire confidence. If the witness merely states 
that a man is reputed to be:an habitual offender and 
is unable to disclose the source of his knowledge, 
his evidence ie entitled to no weight whatsoever, 
Babu Ramy. Emperor (2), referred to, . 


1934 


The fact that the witnesses called for the.defence 
were caste fellows of the accused and had come from 
distant villages to give evidence voluntarily, without 
being summoned, is no adequate ground for discard- 
ing their evidence, Babu Ram v. Emperor (3), 
followed. . PO ae 


Or. R. App. from an order ofthe Sessions 
Judge, Agra, dated October 2, 1933. 

Mr. B. S. Darbari, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Order.—The judgments of the Courts 
below are jmpcssible judgments and must 
be reversed. The judgment of the trial 
Magistrate is a document full of special 
pleadings for the prosecution. It exhibits 
in a remarkable degree an utter disregard 
of repeated judicial pronouncements em- 
phasising that in cases arising out of 
security proceedings the Courts ought to 
approach the consideration of the case in 
a fair way, having regard to the interest 
not only of the prosecution, but also of 
the accused. It teems with unfounded 
assumptions made as regards the credi- 
bility and impartiality of the evidence 
led by the Crown and with fantastic rea- 
sons for discarding the evidence for the 
defence. It is marked by an absence of 
logical reasoning and is unredeemed by 
slightest tinge of judicial balance. The 


judgment of the learned Sessions Judge ` 


is an abridged edition of the judgment 
of the learned Magistrate and is open to 
. the criticism, to which it has been sub- 
jected by the learned Counsel for the 
applicant, that the Judge without examin- 
ing 
in duty bound to do, contented himself by 
_ briefly summarising the reasons contained 
in the judgment of the Magistrate, as a 
justification for affirming in appeal the 
order passed by the Magistrate. 


If the Courts below approach the con- 


sideration of the case in a fair way and 
subject the evidence both for the pro- 
secution and for the defence to legitimate 
criticisms this Court is relieved from the 
necessity of weighing the evidence in 
Criminal Revisions. Where, however, as 
in the present case, ib is clear from the 
judgment of the Courts below that the 
evidence has not been fairly considered, 
it is imperative to examine the evidence 
with a view to test the accuracy of the 
decisions of the Courts below and, an 
examination of the evidence in the present 
case has led me to the conclusion that 
- the decisions of the Courts below are in- 
defensible. 
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-had no right to arbitrarily limit 


the evidence for himself as he was. 


ee: 
The applicant, Raghubar, Brahman, is a 


substantial tenant residing in village 
Laturra in the: District of Agra. The 
Ferozabad Police reported to the Sub- 


Divisional Magistrate that Raghubar -is 
a thief and house-breaker by habit and 
associates with confirmed bad characters 
and, on receipt of this information, the 
learned Magistrate called upon Raghubar 
to show cause why he should not be 
ordered to execute a bond wilh sureties 
for his good behaviour for a period of one 
year. The evidence of 25 witnesses on 
behalf of prosecution and of 32 wilnesses 
on behalf of the defence was recorded by 
the learned Magistrate. Both parties want- 
ed to examine more witnesses, but the 
learned Magistrate did not, to quote his 
words, “allow the parties to examine 
witnesses ad infinitum.” It appears that 
20 witnesses were summoned through Court 
by Raghubar and onthe date fixed for the 
recording of the defence evidence, a 
list containing the names of 166 defence 
witnesses was filed in Court. The Magis- 


trate ordered _that’ “the statements be 


recorded”. The Magistrate, however, order- 
ed, again to quote his own words: 

“the prosecution to furnish 15 of their best witnes- 
ses, and asked the accused to examine up to 30 of his 
best witnesses for general reputation.” 


It is needless to observe that the pro- 
cedure adopted by the learned Magistrate 
has no sanction in law and the poeta 
the 
number of witnesses whom the accused 
wanted to examine in. his defence. It is 
not that the Magistrate cut short the 
number of defence witnesses on the ground 


that a large number of witnesses were 


proposed to be examined for the purpose 
of vexation or delay or for defeating the 
ends of justice. It is to be remembered 
that a person who is called upon to 
furnish security under s. 110, Criminal 
Procedure Code, is entitled like other ac- 
cused persons to have his full say in the 
matter and there is no warrant in law 
for calling upon such a person to play 
the role of a Judge’ and to decide for 
himself who are his “best witnesses” and 
examine only such witnesses, in his de- 
fence, It may be that for efective 
administration of the sub-division com- 
mitted to his charge, a Sub-Divisional 
Magistrate has to keep himselfin touch with 
the affairs of his sub-division and possibly 
the opening of history sheets in most cases, 
has his tacit approval, but it is imper- 
ative to. bear in mind that when trying 
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a case under s..110, the Magistrate is 
required by law to function as a judicial 
officer, and public policy dictates that 
nothing should be done in the trial of 
such cases which may lay the proceedings 
open to the comment that the Magistrate 
was both in the position of a prosecutor 
and a Judge. In the trial of such cases, 
like other cases, the procedure prescrib- 
ed by law must be faithfully followed, 
the evidence must be judicially considered 
and findings based on judicial principles 
must be recorded. 


The applicant, Raghubar, was once con- 
victed under ss. 411/457, Pena] Code, and 
this previous conviction of Raghubar has 
been pressed into service by both the 
Courts below as one of the reasons for 
ordering him to furnish security to be of 
good behaviour. The conviction was on 
January 6, 1920. The facts of that case 
do not appear from the evidence in the 
case. It must, however, be taken for 
granted that Raghubar had such a con- 
vietion to his credit. But the fact that 
the present proceedings were not started 
against Reghubar for a period of about 
19 years after the date of that 
conviction must also be kept in view. The 
Station Officer of Ferozabad stated that 
Raghubar is under serveillance from 1926. 
He, however, admitted that for about seven 
or eight months in 1931, the surveillance 
was discontinued and was ‘‘again taken 
up in 1932 because of the complaints.” 
It appears to me that, in the absence of 
cogent and convincing evidence in proof 
of the fact that the applicart is by habit 
a thief or a house-breaker, his previous 
conviction in 1920 cannot by itself be a 
justification for binding him over under 
s. 110. The learned Magistrate rightly 
observed that the conviction “is a very 
old one” and under ordinary circumstances 
could not be taken notice of, bul pro- 
ceeded to remark that this previons con- 
viction of the applicant “serves to show 
that the accused had germs of being a 
thief in him.” Surely a period of 12 years 
was, more than sufficient to destroy the 
“germs” and it was not fair to suppose 
that the “germs” got better of Raghnbar 
after the lapse of 12 years. 


The prosecution alsa led evidence to 
_ prove that the applicant was responsible 
for 3 burgiaries in the years 1931, 1932 and 
1933 and the learned Magistrate accepted 
that evidence. (His Lordship considered 
the evidence regarding these, and held 
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that the evidence to prove that the appli- 
cant had a hand in either of the three 
alleged burglaries was wholly unconvinc- 
ing and should to have been rejected by the 
Courts below, and proceeded). The 
trial of the case by the Magistrate was 
marked by another serious irregularity. It 
is provided by s. 342, Criminal Procedure 
Code that for the purpose of enabling the 
accused to explain any circumstances ap- 
pearing inthe evidence against him the 
Court shall question him generally on the 
case after the witnesses for the prosecution 
have been examined. The section is 
mandatory and as pointed out by their 
Lordships of the Privy Council in Dwarka 
Nath Verma v. Emperor (1). it is the duty 
of tha Magistrate to call the accused’s 
attention to any important point 
against him and ask for an ex- 
planation. When however I turn to the 
statement of Ragubar recorded by the 
Magistrate, 1 find that not one question 
was put to him as regards the three alleg- 
ed burglaries and thus he was not given 
an opportunity to offer his own explana- 
tion about the evidence for the prosecution 
onthe point. This omission on the part 
of the Magistrate was unwarranted. by law, 


L now proceed to examine the evidence 
of general repute produced by the prosecu- 
tion. The fact that a person is an habitual 
offender may, in view ofthe provisions of 
s. 117 (4), Criminal Procedure Code, be 
proved by evidence of general repute or 
otherwise. It is to be remembered that 
such evidence of general repute does not 
offend against the rule against reception 
of hearsay evidence or the provisions of 
s. 60, Evidence Act, by which it is pro- 
vided that ora} evidence must in all cases 
whatever be direct; that is to say 

“If itrefers to a fact which could be heard, it 
must be tha evidence of a witness who says he 
heard it = 

If a 


witness states that “I know the 


| general repute of the man to be so and 


so,” this is not hearsay. Itis direct evi- 
dence given on the basis of the knowledge 
ofthe witness the knowledge of the fact 
that the man has such and sucha general 
reputation, a fact that has come to the 
knowledge of the witness because he has 
heard people sayingso about the man: vide 


(1) 142 Ind. Cas, 335; AI R 1933 P O 124; Ind. Rul, 
(1933) P O 65; 34 Cr. L J 322; 37 LW 584; 64M LJ 
466; (1933)M W N 403; 10 OW N 522; JCW N 
514; 57 CL J 177; 14 P L T 305; L R14 A 8l Or; 
S L J 845; 35 Bom, L R 507; (1933) Or, Oas, 442 
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Babu Ram v. Emperor (2). What weight 
isto be attached to such evidence of a 
particular witness must necessarily depend 
on thefact whether the witness is indepen- 
dent and impartial, whether he is in a 
position to disclose the source of his 
knowledge and whether the source of his 
knowledge is such as toinspire confidence. 
If the witness merely states that a man is 
reputed to be an habitual offender and is 
unable to disclose the source of his know- 
ledge, his evidence is entitled to no weight 
whatsoever. The reasonis obvious. The 
reputation of a man means “what is general- 
ly said or believed about his character.” 
It follows that the evidence of a witness as 
to the general repute of a man must 
necessarily depend on what he has heard 
about his character from others. It follows 
that the witness must be able to disclose 
the name of the person from whom he 
has derived the knowledge about the ge- 
neral repute of the man and if he is not in 
a position todo so, then his evidence cannot 
be treated as evidence of general repute of 
the man concerned. (After examining the - 
evidence of the prosecution and the de- 
fence, His Lordship held that the defence 
evidence was sufficient to rebut the un- 
satisfactory evidence of the prosecution 
witnesses and proceeded). The learned 
Magistrate observed that as 15 of the 
defence witnesses were’ Brahmans and 
caste fellows of the accused, they pre- 
sumably were actuated ‘by feelings of 
communal bias.” . This comment overlooks 
what is obvious, viz., that the best persons 
to testify to the character of @ man must 
be persons with whom he associates and 
there is therefore no occasion for surprise 
if Brahmans were produced to prove the 
good character of the accused who is 
himself a Brahman. The learned Magistrate 
also adversely commented on the fact that 
most of the defence witnesses came to 
Court without being summoned. The ans- 
wer to these comments of the Magistrate is 
furnished by the decision in Babu Ram v. 
Emperor (3). It was cbserved in that case 
that the fact that the witnesses called for 
the defence were caste fellows of the ac- 
cused and had come from distant villages 
to give evidence voluntarily, without being 
summoned was no adequate ground for 
discarding their evidence. The learned 


(2) 106 Ind Cas. 681; AIR 1928 All. 2; 29 Or. L 
39% LR8 A163Cr.; 26A L J 99; 8A1 Or. R 557; 
IL £40 A 71.- 

(3) 59 Ind Cas. 547; A I R 1921 All, 278; 22 Or. L J 
115; 43, A 186; 18 A L J 1114, 
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Magistrate has also made the following 
observation inthe course of his judgment: 

“The accused is a fairly well to do tenant and 
does some money lending. His apparent condition 
will lull a man into a false idea about his character, 
it f UH his regular occupation he happens to be a 
thief,” ; 

I should have thought that the facts 
that applicant carries on cultivation on 
a large scale and is a wellto do tenant 
and also doessome money-lending busi- 
ness are facts in favour of the applicant 
and not against him. On an examination 
of the evidence in the case I have come 
to the conclusion that the orders of the 
Courts below cannot be supported. I ac- 
cordingly allow the application, set aside 
the orders passed by the Courts below 
and direct thai the security bonds furnish- 
ed by the applicant be discharged. If the 
applicant in consequence of his inability to 
furnish security bonds is confined in jail, 
he must be forthwith released, unless he 
is wanted in connection with some other 
case, 


D, Application allowed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1470 of 1928 
January 3, 1934 
Sapi Lat, O.J. AND Ranat Lat, J. 
Musammat L\CHHMI—PLAINTIFF — 
APPELLANT 
versus 
MOHAN LAL AND OTHERS—DEOREE-HOLDERS 

AND JUDHMENT-DEBTO#S— RESPONDENTS 

Hindu Law —Maintenance —Wife, right of, during 
husband's life time—Nature of. 

The right, which a’ Hindu wife has for main- 
tenance and residence during her husband’s life-time, 
isa matter of personal obligation arising from the 
very existence of the relation andis quite inde-' 
pendent of the possession by the husband of any 
property ancestral or self-acquired. Durgi v. 
Secretary of State (\)and Jamiat Rai v. Malan (2), 
relied on. : 
= F.O. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated April 23, 1928. 

Messrs. Ananta Ram Khosla and Din 
Dayal Khanna, for the Appellant. 

Mr. Shamair Chand, for the Respondents, 

Rangi Lal, J. The plaintiff-appellant 
sued toobtain a declaration that she had 
a right of residence in and maintenance 
from her husband's one-half share in a 
house which was attached in execution of a 
decree against him. The suit having been 
dismissed on the finding that the plaintiff 
had failed to provethat she was the law- 
fully wedded wife of the jadgment-debtor 
(Panju Mal) or that the debt, which formed 
the basis of the decree in question, was 


` 


`, of the wil. 


124 


raised for immoral purposes, she has pre- 
ferred an appealto this Court, 
The appeal mus! ,however, fail on the short 
‘ground that the right, which a Hindu wife 
“has for maintenance and residence during 
‘ther husband's life-time, is a matter of 
“personal obligation arising from the very 
‘existence of the relation and is quite in- 
dependent of the possession by the husband 
of any property, ancestral or self-acquired 
(vide para. 575 of Mulla’s Hindu Law, 7th 
edition, and Durgi v. Secretary of State 
(1) and Jamiat Rai v. Malan (2), It is 
unnecessary to decide the question whether 
the plaintiff is or is not the lawfully wed- 
ded wife of the judgment-debtor. 
1 would dismiss the appeal with costs. 
Shadi Lal, C. J.—I concur. 
Do. Appeal dismissed. 


(1) 117 Ind, Cae, 668; A IR 1929 Lah. 528; 30 PL 
R 3:4; 10 Lah. 26°, 

_(2) 123 Ind. Cas, 62: A I R 1931 Lah 718; 23 Lah. 41; 
Tad, Rul (1941) Lah. 734; 33 P L Rail. 


emanen amara 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 12 of,1933 
August 13, 1934 
SULAIMAN, C J. AND RACHRPAL SINGH, J. 
EDWARD WASTON COLESTON— 
APPELLANT 
Versus 
- Mrs. THERESA CHITTY AND OTHERS 

— RESPONDENTS. 

Succession Act (XXXIX of 1925), ss. 222, 2823 — 
Probate—Whether can be granted to person not 
named in will—Deat» of executor after application 
~ Proper course for legatees to adopt. | 

Under s. 222, Succession Act, no person who has 
not been named in the will either expressly or 
by necessary implication, can be granted probate 
An order passed to that effect is 
illegal and cannot be upheld. i 

When the executor who had originally applied 
for probate bas died since, the proper course for 
the legatees toadopt would be to proceed under 
s. 233 ofthe Act, under which when the. exe- 
cutor dies after having proved the will, but before 
havingadministered all the estate of the deceased, 
a universal or residuary legatee may be admitted 
to provethe will, and letters of administration 
with the will annexed, may be granted tohim of the 
whole estate, or ofso much thereof as may be 
unadministered. The question of granting letters 
of administration can be considered when a proper 
application is made by such a person, 


L. P. A. against an order of Mr, Justice 
Young, dated February 24, 1933. 

Mr. J.B. Banerji, for the Appellant. 

Mies.. L. W. Clarke, for the Respondents. 

Judgment.—This is an appeal under 
the Letters Patent from the order of a 
learned Judge of this Court granting pro- 
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bate to the Administrator-General. The 
findings of fact, sofar as the main issues 
are concerned, are not disputed before 
us, The learned Judge found that the 
will of Mrs. Anselme was a genuine 
document, which had been executed by 
her while she was possessed of a ecund 
disposing mind. He also found that the 
first codicil engrossed upon the will was 
also a genuine document similarly execut- 
ed. But he came to the conclusicn that 
the second codicil, which was also 
engrossed upon the will, had been obtain- 
ed from her under undue influence, 
and she accordingly refused to give effect 
toit. These findings are not challenged. 

But the Jearned Judge then went on 
tosay that he had been iold “that the 
executor, Mr. Mitchell” who had applied 
for probate, was in the unfortunate posi- 
tion ofhaving to avoid his creditors. 
He accordingly thought it highly un- 
desirable to have an executor of this 
estate in such financial position. It was 
on this ground solely that ihe learned 
Judge appointed the Admistrator-General 
as theexecutor and administrator of the 
estate and ordered that the probate be 
granted to him of the willand of the 
first codicil. 

In the first place, there is nothing on 
the record to show that Mr. Mitchell was 
in such financial difficulty. Some state- 
ment might have been made orally in 
Court by some unknown person which 
was not recorded. We, therefore, think 
that the learned Judge was nob entitled 
to take this into consideration at all, as 
there wasno legal evidence on the record 
in support of if; nor was there any 
affidavit or any verified statement. It 
is also urged before us that the opinion 
expressed that this action has been 
improperly brought about by the Coleston 
brothers, isnot supported by any evidence. 
but the bare fact that 
the executor when filing a written reply 
stated that the facts mentioned in some 
of the paragraphs were based on informa- 
tion received from Charles Coleston and 
Edwards Coleston. This is rathera 
slender foundation for the inference that 
they. themselves are wholly responsible for 
this litigation. 

The serious difficulty arises from the 
fact that the learned Judge had no 
jurisdiction to order probate to be granted 
to the Administrator-General who had not 
been named in the will. Section 222 of the 
Indian Succession Act is perfectly clear 
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and epecific and laya down that ‘Probate 
shall be granted only to an executor ap- 
moointed by the will’, though the appoint- 
ment may ke expressed or by necessary 
implication. But there is no exception. to 
this and, therefore, no person, who has 
not been named in the will either expres- 
«sly or by neces-ary implication, can be 
granted probate of the will. The order 
passed to that effect is, therefore, illegal 
and cannot be upheld, 

The executor, who had originally ap- 
plied, has died since, and the legatees and 
other litigants have filed appeals under 
the Letters Patent. The proper course to 
adopt would beto proceed under s. 282 of 
the Act, under which when 
dies after having proved the will, but 
before having administered all the estate 
of the deceased, a universal or a residuary 
legatee may be admitted to prove the 
will, and letters of administration with 
the will annexed may be granted to him 
of the whole estate, or of so much thereof 
as may be unadministered. The question 
of granting letters of administration can 
be considered when a proper application 
is made by stich a person. 

We accordingly allow this appeal and 
setting aside the order of the learned 
Judge of this Court dismiss the applica- 
tion. be 

Wedo not think that there is any 
justification for ordering that the Coleston 
brothers should bear the entire costs of 
this action; nor would it be just to make 
Mrs. Chitty pay the costs, because she 
has succeeded so far at least as the 
second codicil is concerned. The executor 
has also succeeded in proving the will and 
the first codicil. Having regardto all the 


circumstances, we think that the parties 
should bear their own costs of both the 
hearings. 

N. . Appeal allowed. 


-RANGOON HIGH COURT 
First Civil Appeal No. £9 of 1933 
May 31, 1934 
BaGuLey AND Maoxyey, JJ. 
DAW MYA—ApeELLANT 
VETSUS 
J PO MYA—RESPUNDENI 


Civil Procedure Code (Act V of 1908), O. VI, 


r, 17—Amendment of prayer and not of cause of 
action—fRelief plaintiff is entitled to claim— 
Defendant not deprived of any defence—Amend- 
ment should be allowed. 

In certain cases it is permissible to allow a 
plaintiff ‘without amending his cause of action ` to 
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amend his prayer for relief when it is a relief 
which he is entitled to claim, : 

Where the plaintiff merely wished to rely ona 
legal plea of which he was not aware and the 
defendant would not be deprived of any ‘defence 
which hemighthave put forward befcre the 
amendment nor had any new method been. 
opened to him by the plaintiff's delay and the de- 
fendant’s contention wasonly that he should be 
allowed to take advantage of an oversight on the 
part of the plaintif and his Advocate: 

Held, that amendment prayed for 
lowed. 4 

F, C. A. against the decree of the District 
Court, Pegu, dated February 27, 1933, 

Mr. Shu Maung, for the Appellant. 

Mr. Aung Gyaw, for the Respondent. 
` Mackney, J.—The plaintiff-appellant, 
Daw Mya is the widow of one Po San who 
was the ‘only sonof U Pha Yo, deceased, 
Ske ‘originally applied on “May 16, 1982, 
in the District Court of Pegu for permis-.. 
sion to sue as a pauper for recovery of a 
sum of Rs. 9,000 odd, being the amount. 
of unpaid purchase money still due by U 
Po May, the defendant respondent, on ac- 
count of a certain piece of land purchased 
by him in the following circumstances : 

It was alleged that this land belonged 
to Maung Po San but had been entrusted 
by him to his father, U Pha Yo. U Pha 
Yo had fraudulently conveyed the land by 
registered deed of sale to U Po Mya for 
an alleged consideration of Rs. 10,000 
which was never paid. Subsequently 
however U Po Mya had acknowledged his 
liability and had paid to Maung Po San 
a sum of Rs, 5,055 in respect of this sale. 
Daw Mya asked for a decree for the bal- 
ance as she was the legal representative 
of both U Pha Yo and Maung PoSan. In 
his written statement U Po Mya pointed 
out that the suit was barred by limitation. 
The sale bad taken place on November 
8, 1924. Article 3, Limitation Act, appli- 
ed, and therefore Daw Mya was not entitled | 
toa personal decree, Daw Mya, presum- 
ably under advice, then filed an amended 
plaint setting forth the same facts but 
asking fora different relief. She now res 
lied on s, 55 (4) (b), Transfer of Property 
Act, whereby the seller of a property is 
entitled: f oe ha aee hte `, 

“where the ownership of the property has passed 
to the buyer before payment of the whole of the 


should be al- 


_ purchase-money, to a charge upon the property in: 


the hands of the buyer,* * * * for the amount 
of the purchase-money or any part thereof remaining. 
unpaid, and for interest on such amount or part * * 
k an 


The respondent raised the point that she 
should not be ‘allowed to amend her plaint’ 
in this way and so deprive him of his de- 


-fence of limitation, inasmuch as for such 
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a relief as Daw Mya now claimed. Article 
132, Limitation Act, applied and the period 
of limitation is twelve years. Daw Mya 
had been allowed to sue as a pauper but 
the District Court accepted the respond- 
ent’s plea and disallowed the amendment 
and dismissed the suit on the ground that 
it was barred by limitation. Against this 
decision Daw Mya has now obtained per- 
mission to appealas a pauper. It appears 
to me that the appeal must bé allowed. In 
effect the cause of action has not been al- 
tered at all. The facts alleged are iden- 
tical. The appellant now merely wishes to 
rely on the legal plea of which she was 
formerly not aware. At the time she filed 
her original plaint, and now also, she is 
still entitled to sue for the relief claimed. 
She is not barred by limitation. The view 
taken by the District Court might have 
been correct had the period of limitation 
expired before she filed her amended plaint. 
There can be no doubt that on the facts al- 
Jeged a charge was created on the property. 
Tt surely would be most unjust to deprive 
a suitor of her rights simply because she 
was not at first aware of their full extent. 
The respondent will not be deprived of 
any defence which he might have put 
forward before the amendment, nor has 
any new method of defence been opened 
to him by her delay. His present conten- 
tion in effect is that he should be allowed 
to take advantage of an oversight on the 
part of Daw Mya aud her Advozate. This, 
I consider, would be most inequitable. If 
in certain cases it is permissible to allow 
an amendment of a piaint, which alters 
to some extent the cause of action enabl- 
ing a plaintiff to sue, surely itis permis- 
sible to allow a plaintiff without amending 
his cause of action to amend his prayer for 
yelief when it is a relief which he was 
always, and is now, entitled toclaim. The 
decision in Ma Bin Ziv. Mi Ni (1), on which 
the District Court relied, is clearly not ap- 
plicable in the present casc. There it was 
a question of bringing on the record the 
legal representatives of a party after the 
period of limitation for such an applica- 
tion had expired. Au appeal had been pre- 
ferred and it was found that the respondent 
had died before the appeal was preferred, 
The appellant was not allowed to bring 
his legal representatives on the record be- 


cause to do so would be to deprive them. 


of the benefit which had accrued to them 
under the law of limitatien. In the present 


(1) 21 Ind, Cas, 306, 1U B R175, 
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ease no benefit has accrued to the respon- 
dent under the law of limitation. 

The learned Advocate for the respondent 
takes exception to the omission_in the am- 
ended plaint of the claim of Daw Mya to 
be the legal representative of U Pha Yo. 
This is surely ta capacious objection, as also 
is the further objection that whereas under 
the original plaint Daw Mya had merely 
stated in para. 5 that the respondent-de- 
fendent had paid to the deceased, Maung 
Po San, a total sum of Rs. 5,055, in para. 9 
of her amended plaint she had stated the 
facts thus :. 

“Subsequent to his death, Maung Pu San, by 
various instalments received from the defendant the 
sum of Rs. 5,055 towards the transaction entered 
into by his father and thus ratified it.” 

The addition of the word “ratified” is 
obviously’ a mere comment and cannot be 
considered to be an amendment of the 
plaint, which is still aimed to recover the 
unpaid balance of the purchase price. For 
these reasons I consider that the decision of 
the District Court was wrong. I would there- 
fore set it aside. Daw Mya should be 
allowed to sue on her amended plaint sub- 
ject to compliance, if necessary, with the 
provisions of s. 214, Succession Act. The 
costs of this appeal shall follow the final 
decision in this suit. 

Baguley, J—I agree. 

N. Appeal allowed 





_ _ _ PATNA HIGH COURT 
Criminal Appeals Nos. 140 and 143 of 1934 
July 25, 1934 ` 
CODRTNEY-TERREL, C. J. AND 
AGARWALLA, J. 
KULDIP SINGH AND OTHERS-—APPELLANTS 
versus 
EMPEROR— OPPOSITE Parry 

Criminal Procedure Code (Act V of 1898), s. 297— 
Jury trial—Defective nature of identification test— 
Jury not directed to its nature--Verdict based 
on such identification, if vitiated. 

At identification 4! suspected persons were put 
with only 15 non-suspected porsons and the only 
evidenco against tho’ accused was the sutracted con- 
fession of the co-accused and the evidence of a witness 
who pointed out the accused at identification: 

Held, that since there was no direction to the 
jury of tho defective nature uf identification the 
jury must have been misled and consequently their 
verdict was vitiated. Ox sad 

Cr, A. from the decision of the Additional 
Sessions Judge, Patna, dated March 10, 
1934. 

Mr, S. N. Sahay, for the Appellants. 

Mr. W. H. Akbari, for the Crown, 

. Agarwala, J.—This appeal is from an 
order of the Additional Sessions Judge of 

Patna, sentencing five persons to rigorous. 
` = => 
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‘mprionmeyt for nine years each after con- 
wictions were recorded against them on the 
verdict of the jury on a charge under 
3. 395 of the Penal Code. Criminal Appeal 
"No. 140 is preferred by Kuldip Singh 
against whom the jury returned a verdict 
of guilly by majority of 3 to 2 and 
“Criminal Appeal No. 143 by other persons 
«against whom the verdict was by a majority 
-of 4 tol. 

The evidence disclosed that on the 
May 21, 1933, at about l a.m. a dacoity 
took place at the village of Kheman 
Bigha in the jurisdiction of Behar Shariff 
Police Station. For sometime the Police 
were unable to obtain any clue as to the 
identity of the dacoits, but on September 26, 
a Constable saw one Chhathu Mallah 
endeavouring to dispose of some pieces 
of gold and silver under suspicious 
circumstances. He arrested Chhathu and 
subsequently Chhathu made a statement 
which led tothe arrest of a large number 
of persons. Forty-four of them were sub- 
sequently put up at a test identification 
in October. It is the manner of conduct- 
ing this test identification which has oc- 
casioned some difficulty. In this case only 
15 non-suspects were mixed with the 44 
suspected persons with the result that a 
witness who was merely guessing. was 
more likely to hit upon a suspect than a 
non-suspect. No reliance can be placed 
upon the result of such a test. The 
evidence against the appellant Kuldip 
Singh was to the.effect that he was mention- 
ed in the confession made by Munshi 
Dusadh, which was subsequently retracted, 
and there is also the evidence of a boy 
named Punit Mahto who picked him out 
at the test identification. The only evidence, 
therefore, in addition to the retracted con- 
fession of Munshi Dusadh, in so far as 
the appellant Kuldip is concerned, is this 
evidence of the boy Punit. Punit, it has 
been shown on three previous occasions 
made three different statements as to his 
reason for indentifying Kuldip Singh. 
The learned Sessions Judge has pointed 
out only two statements and omitted the 
third, but what is of greater importance 
is that he did uot charge the jury with 
respect to the peculiar nature of the test 
identification which has already been 
referred to, This uon-dircction appears 
to me to be of the nature which must 
inevitably have misled the jury as to 
the value of the identification by the 
witness. 

. The evidence against Radhe Gope, who 
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has preferred a jail appeal, is that he was 
mentioned in the retracted confession of 
Munshi Dusadh and was identified at the 
test identification by prosecution witness 
No. 16.. The only. corroboration, therefore, 
of the retracted confession is again this 
faulty test identification and it may be 
noted that the identifying witness had 
specifically informed the Police during 
the investigation that be would be un- 
able to identify any dacoit even by 
voice. 

The evidence against Bharath Singh, 
who has also appealed from jail, is that 
he was mentioned in the evidence of the 
approver Ohhathu and thathe was picked 
out at a test- identification by prosecution 
witness No. 16 and, further, that a torch 
was recovered from his house. The learned 
Judge rightly pointed out to the 
jury but there was no evidence that the 
torch formed any part of the property 
stolen at the dacoity and therefore, that 
itin no way corroborated the evidence of 
ihe approver. Against this accused, there- 
fore, there is only the evidence of the ap- 
prover and the identification of prosecu- 
tion witness No. 16. Throughout the 
charge to the jury the learned Judge has 
treated the evidence of the approver in 
this case as evidence which required 
corroboration, but in my opinion he should 
also have pointed out that the nature of the 


test identification was such as to 
afford no reliable corroboration of the 
evidence of the approver. 

Of the accused persons who have not 


appealed Munshi Dusadh made a confes- 
sion which has already been referred to 
and Karu Mahton was mentioned by the 
approver and from his house was recover- 
ed a dohar and a wrapper which were 
claimed by the complainant as part of the 
stolen property. The learned Sessions Judge 
rightly directed the jury that unless they 
were satisfied that the articles were stolen 
al the dacoity the finding of them in the 
house of Karu could aot be taken as 
corroboration of the evidence of the ap- 
prover, 

I have mentioned the evidence againsl 
these two accused persons- because if the 
evidence against them was no more than 
the evidence against the appellants, it 
would have been necessary tu consider 
the correctness of the convictions recorded 
against them; the learned Judge’s charge 
in this respect to them, however, is unobjec- 
tionable. In my opinion the verdict against 
the appellants Kuldip Singh, Radhe Gope 


= 
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and Bharath Singh, as the result of non- 
direction by the learned Sessions Judge 
is vitiated. I would, therefore, set aside 
their convictions and acquit them. 

Courtney-Terrell, C. J.—lagree. 

D. Convictions set aside. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 64 of 1930. 
April 20, 1934 
ADDISON AND BHIDE, Jd. 

RULIA RAM AND ANOTHER— ` 


APPELLANTS 
VeETSUS 
DIWAN CHAND AND 0THARS— 
- RESPONDENTS 
Eeecution—Tiansfer of decree fcr execution 
without limitation—Original Court, if retains 


power to etecute—Power of retransfer. 

When a decree is transferred for execution 
without any limitation the original Court has 
no longer the power to execute the decree until 
and unless the decree is “returned by the 
transferee Court with a certificate of -non-satis- 
faction. Maharaja of Bobilli v. Narasaraju Pedu 
Baliara Simhula Bahadur (1) and Jatendra Kumar 
Das v, Mahendra Chandra (4), relied on. 

Obiter.—When a decree is transferred for execu- 
tion the original Court is not wholly divested 
of. its jurisdiction .and it can still re-trans+ 
fer the proceedings toitself or to some other Court. 
Hiralal Anant Ram vy. Sherumal Chaina Mal (2), 
relied on Rangaswami Shetti v. Sheshappa Manjappa 
'3., dissented from. 


Letters Patent Appeal against an order 
of Mr. Justice Johnstone, passed in Civil 
Appeal No. 377 of 1930, on October 28, 
1930, reversing that of the Subordinate 
Judge, First Class, Lahore,dated Janu- 
ary 138, 1930. 

Messrs. Badri Das and Amor Nath 
Chona, for the Appellants. 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. 

Bhide, J.—The material facts for the 
purpose of this appeal are as follows :— 
A money decree passed by a Court at 
Lahore was transferred toa Court at Sar- 
godha for execution on April 8, 1925, but 
was consigned to the record room by 
that Court on November 2, 1925, the decree 
‘remaining unsatisfied. On October 29, 
1928, the decree-holder made a fresh appli- 
cation for execution to the Lahore Court 
which had passed the decree: The decree 
had not - been, however, returned by the 
Sargodha Court to the Lahore Court with 
a certificate of non-satisfaction by that 
date and it was nob so returned till the 
April 3, 1929. The judgment-debtor raised 
an objection that the application dated 
October 29, 1928, had not been made to 
the proper Court as. the Sargodha. Court 
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was seized of the execůtion at the time 
when it was made and therefore a fresh 
applicatioh for execution should have been 
made to that Court according to O. XXI, 
r. 10, Civil Procedure Code. It was fur- 
ther contended that no other application 
for execution having been made loa 
proper Court-within three years from Nov- 
ember 2, 1925, when the execution pro- 
ceedings on the previous application were. 
consigned to the record room by the 
Sargodha Court as required by Art. 182 
of the Indian Limitation Act, the period 
of limitation had expired and the decree 
had become incapable of execution. This 
objection was rejected by the Lahore 
Court but was upheld on appeal by a 
learned Judge ofthis Court and the pre- 
sent appeal has been preferred from the 
latter decision under cl. 10 of the Letters 
Patent. | 

The decision of the learned Judge in 
Chambers is based mainly on a ruling 
of their Lordships of the Privy Council 
reported as Maharaja of Bobilli v Nara- 
saraju Peda Baliara Simhula Bahadur (1), 
the facts of which were similar. In that 
case also a decree had been transferred 
for execution to another Court and a fresh 
application for execution made to the 
original Court before a certificate of non- 
‘satisfaction was received from the trans- 
feree Court, was held tobe not made to 
the ‘proper Court’ in view of ss. 223, 224, 
228 and 230 of the old Civil Procedure 
‘Code of 1832 (corresponding to ss. 38, 39, 
41, 42 and O. XXI, rr. 4, 5,6 and 10 of the 
Code of 198). The learned Counsel for 
the appellant has tried to distinguish the 
present case on the ground that in the 
Privy Council case the fresh application 
was for sale of property which had already 
been attached by the Court to which 
execution was transferred. But so far as 
I can see the real ratio decidendi of their 
Lordships’ decision was the fact that the 
decree which had been transferred for 
-execution, has not yet been returned to 
the original Court with a certificate. of 
non-satisfaction when the fresh application 
for execution was presented to it. The 
learned Counsel for the appellant has 
further urged that when a decree is 
transferred for execution the original Court 
is not wholly divested of its jurisdiction 


(1) 33 Ind Cas, 682; 3) M 645; AIR1916 PO 
16; 43 I A238; 3IML J 300; 13 Bom LR 903; 14 
ALJ1123; 20 MLT472; 2:0 LJ 478; 4L W 558; 
PO 2 MWN 541; 210 W N1631] PL W, 26 
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ind that it can still re-transfer the pro- 
‘eedings to itself or to some other Court 
iS held in Hiralal Anant Ram. Sherumal 
Jhaina Mal (2), in which a contrary view 
aken by the Bombay High Court in Ranga- 
wami Shetti v. Sheshappa Manjappa (3), 
was dissented from. I may say with 
'espect that I entirely agree with the view 
aken by the learned Judges in Hiralal 
dnant Ram v. Sherumal Chaina Mal (2), 
so far as the question of transfer of 
‘xyecuiion proceedings is concerned, but 
hat isnot the point before us. 

It is also possible that a decree may be 
ransferred for execution only in part and 
he original Court may be able in such 
sircumstances to proceed with the execu- 
ion of the rest of the decree. But it is 
10t disputed that in the present case, the 
vhole decree had been transferred for 
sxecution without any reservation. The 
juestion for consideration, therefore, is 
whether in such circumstances the original 


Jourt could proceed with the execution. 


ill the decree was returned with a certi- 
icate of non-satisfaction. It seems to me 
hat in view of the decision of their 
srdships of the Privy Council in 
Maharaja of Bobilli v. Narasaraju Pela 
“Saliara Simhula Bahadur (1) this question 
‘aust be answered in the negative. It was 
suggested that when the application for 
*xecution was made to the original Court 
m October 29, 1928, the original Court could 
aave re-transferred the case to itself and 
hen proceeded with the execution. But 
his was not the prayer made in the 
pplication. In the Privy Council cage 
«lso such a procedure could have been 
adopted, but this was not -apparently 
tonsidered to be sufficient to cure the 
lefect. In fact the case before their 
sordships was a hard one as the appel- 
ants in that case had been apparently 
«nisled by ‘a report by the office of the 
ransferee Court that the decree had been 
«iready returned to the original Court with 
« certificate of non-satisfaction; but in 
ipite of this it was held that the original 
Jourt could not entertain the appli- 
‘ation for exes ition, as ths decree had 
«ob been in fast sə returned by the 
ransferee Court. 

The facts of the present ease ave 
imilar to those in Jatendra Kumar Das v. 


Mahendra Chandra (4), and in that case 

(2) °89 Ind. Cus, 958; A I R 1926 Lah. 113, 

(3) 68 Ind. Gas, 506; 47 B 56; A IR 1922 Bom. 359; 
‘4 Bom. LR 798. 

2 149 Ind, Qas. 17; 60 O 1173; A IR 1933 Cal, 
108, 
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it was held afier considering the Privy 
Council casein Maharaja of Bobilli v. Nara- 
saraju Peda Baliara Simhula Bahadur (1), 
discussed above that when a decree is 
transferred for execution without any `’ 
limitation the original Court has nolonger 
the power to execute the decree until 
and unless the decree is returned by the 
transferee Court with a certificate of non- 
Satisfaction. 

It is not disputed that if the application 
dated October 29, 192%, was not made to 
the proper Court, execution is now barred 
by time. 

In my judgment the. decision of the 
learned Judge in Chambers was correct and 
this appeal must therefore be dismissed 
with costs. 

Addison, J.—I agree. 

N. < Appeal dismissed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 437 of 
1932 
May 10, 193! 

PAKENHAM WALSH, J. 
KAILASAM PILLAI—PETITIONER 
VETSUS 
CHIDAMBARAM PILLAI—RESPONDENT 

Negotiable Instruments—Promissory note—Notice 
of dishonour—Endorsee not liable if notice of dis- 
honour is not given. 

In the absence of notice of dishonour the endorsea 
of a promissory note is not liable unless a special 
contract to the contrary is proved. Uppalapati 
Hemadri v. Kodali Seshamma (1) and Jagannadha 
Reddiar v. Lakshmana Reddiar (2, followed. 

Petition under s. 25 of Act IK of 1887, 
praying the High Court to revise the 
decree of the Court of the District Munsif 
of Ohidambaram dated November 26, 1931, 
and passed in Smali Cause Suit No. 1563 


of 1931. 

Mr. S. Ranganadha Ayyar, for the 
Petitioner. 

Mr. Chidambaram Pillai, for the Res- 
pondent, 


Judgment —The 2nd defendant raised 
the point in his written statement that 
he had had no notice of dishonour. The 
lower Court has not dealt with the point 
and it is clear from ths rulingin Uppala- 
pati Hemadri v. Kodali Seshamma (1) 
which follows Jagannadha Reddiar v., 
Lakshmana Reddiar (2) that, in absence 

(1) 130 Ind. Oas. 477; (1930) M W N 1939; AI R 
1931 Mad. 113; Ind. Rul. (1931) Mad. 397, 

(2) 80 Ind. Oas. 932: 47 M LJ 475; A IR 1925 
Mad, 132; 35 M L T 120. i 
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of notice of dishonour the endorsee of a 
promissory note is not liable unless a special 
‘contract to the contrary is proved. 

Plaintiff no doubt set up such a con- 
tract in Lhe plaint. 2nd defendant denied 
it and no evidence of it was.adduced. 

. This petition must therefore be allowed 
with costs throughout and the cecree as 
against 2nd defendant set aside, 
ae ee ~- Petition allowed. 


` CALCUTTA HIGH COURT 
Civil Appeal No. 482 of 1932 
f January 22, 1934 . - 
LoRT-WILLIAMS AND M. C. GHOSF, JJ 
SURENDRAKUMAR - CHAUDHURY AND 
` OTBRERS—PLAINTIPFS— APPELLANTS , 
VETSUS 
GANGACHANDRA CHAUDHURY arp 
CTHERS— DEFENDANTS—RESFONDEKTS 
Civil Frocedure Code (Act V of 1$08),-@. XLI, 
rr. £7, £9—Additional evidence, when can le re- 
ceived - in appeal—Discorery of fresh evidence by 
party, if’ suficient— Recording uf reasons by Court 
—Necessity of. 
In an appeal additional evidence may be required 


to enable the” Court to pronounce judgment,or for - 


any other substantial cause, but in either -case it 
must be the Court that requires it. The legitimate 
occasion for reception of additional eviderce in 
the -appellate stage is when, on examining the 
evidence as it stands, some inherent lacuna or 
defect becomes apparent and not where a discovery 
is made outside the Court of fresh evidenceand 
the application is made to importit. It msy well 
be that the defect may Le pointed out bya party _ 
or that a party may movethe Court to supply 
the defect, but the . requirement must be the 
requirement of the Court upon its appreciation of 
the- evidence as it stands. Wherever the (curt 
adopts, thia procedure, .it is Lourd by r. 27 (2) to 
record its reasons for o doing, and’ ‘under: r. 29 
must epecify the points to which the evidence is 
to be confined and record on its- proceedings the 
points so specitied. Kessowjt Issur v. G. I. P. Ry, 
Co. (1) and Parsetim “Thakur v. Lal Mohar Thakur 
(3), followed. 

"A. -from the appellate decree of-Jat Addi- ` 
tional Sub-Judge, Noakhali, dated Septem- 
ber 19, 1981. 

Messis. Rupendrakun ar Mitra and Bhagi-~ 
yathchandra Das, for thé-Appellants. ` 
- Mr. Jitendrakumar Sen Gupta, for the 
Respondents. - 

M.C. Ghose, J. —Thisjsan appeal by the 
plaintiffs in a suit Jor declaration of title to 
and recovery of possession of -a 9-anpas 
share into-shikmt taluks descriked in the 
. schedule to the plaint. The plaintiffs’ cake 
was that, in 1906, Hridaytars, from whom 
the plaintiffs purchased the property in 
suit, was a young widow and Gangasundari 


was kef deceased husbägd's aunt and 
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had been appointed her dural by the 
District Judge under the Guardians amı 
Wards Act; “that, in that year, 1906 
Gangasundari purchased the property il 
suit in her own name but the plaintiffs 
case is tbat the purchase was made ji 
benami Jor Hridaytara with Haridaytara’: 
money; that, further, in 1912, whe 
Gangasundari was leaving the place anc 
was going away to Benares, she transferrec 
the property to her son-in-law, defend 
ant No. 1; and that, since then, defend 
ant No. 1 really held the property in trus 
for Hridaytera. Bui, in. the year befor: 
the ‘suit, which was instituted in 1928 
defendant No. 1 denied the  titleo. 
Hridaytara and refused to make ove: 
possession, whereupon she transferred the 
property to the plaintiffs, who institute: 
the present suit. There were two mair 
issues in the case: (1) Whether Gangasundar 
was the benamidar for Hridaytara or wai 
she herself the owner of the property i 
suit; and (2) Wheiber the suit was barre 
by limitaticn. - On the fi1stissue, the tria 
Court. found that the title deeds, of thi 
` property came from ‘the custody of thy 
plaintiffs and, on a consideration of thi 
same, as well as other evidence, thi 
Court came to the conclusion tha 
Gangastndari was the benamidar a 
Hridaytara and had purchased the property 
on account of Hridaytara. On issue No. 2 
the trial Cou1t found that the possessior 
of defendant.No. 1 was adverse to Hri 
dayiara from 1912 and the suit was, there 
Sore, barred by limitation. 

In appeal by the plaintiffs, the learnec 
Subordinate Judge found both theissue 
against the plaintiffs and dismissed the 
appeal. Mr. Rupendrakumar Mitra, fo: 
the appellanis, urges that the learnec 
Subordinate Judge committed an error it 


. law in using in evidence against thi 
plaintiffs a ccmpromise decree i? 
Suit No. 10 of 1930 and that, in doing so 


he violated the provisions of.0, XLI, r. 27 
Civil Procedure Code. It appears that 
some time after the decree of ihe firs 
Court, there was another suit pending iz 
another Court between the parties and, ir 
that suit, on a certain date after the decree 
of ihe present. suil, the ‘parties filed £ 
compromise petition, wherein the present 
plaintiffs admitted the title of defend 
ant No. 1 in the property in suit, A 
decree was passed in that suit according tc 
the ccmpromise. This compromise decree 
was produced by the defendants as a 
piece of evidence before - the appellate 


1934 
Gourt. The plaintiffs objected on 
‘various grounds, to the reception of this 
evidence. The Court postponed the decision 
of the matter until the judgment. In the 
judgment, the learned Subordinate Judge 
wame to the conclusion, on the evidence, 
that it was not established that defendant 
No. 1 held the property in benami 
or in trust for Hridaytara and that his 
wossession was, in fact, adverse to her. 
After that finding, he proceeded as follows: 

“There has, moreover, been produced at the 
hearing of the appeal on behalf of respondent- 
defendant No. |, a certified copy of a compromise 
decree supported by an affidavit to indicate that 
the plaintiff-appellant No. 1, and the other plaiutiff, 
wppellant No. 2’s father, Uday noticed above, have 
Ratety admitted under that decree the title of 
defendant No 1 in the disputed properties in suit 
No. 10 of 1930 of a local Munsif’s Court relating 
Ko certain lands of the disputed shikmis.” 

Further down in the judgment, the 
earned Subordinate Judge proceeds: 

“In view of all the above stubborn facts and-other 
circumstances, it is idle to contend on behalf of 
‘tthe appellants that the respondent, defendant-No. 1, 
had been only a trustee for the plaintiffs’ vendor 
Hridaytara and the Court is not favourably influenced 
by the production from their custody of the alleged 


benami kabala of 1906 and the sale certificate relating - 


to the disputed properties.” 


. It is urged by Mr. Mitra that the ad- 
ditional evidence influenced the learned 
Subordinate Judge’ in deciding both. the 
issues before him. On hearing the learned 
Advocates on both sides and considering 
the whole matter, we are of opinion that 
this argument is correct. The additional 
evidence ‘influenced the Subordinate Judge 
in coming to his conclusion on both the 
issues. The additional evidence could only 
have been admitted under O. XLI, r. 27, 
which provides that the parties-to an appeal 
shall not be entitled to produce additional 
evidence, whether oral or documentary, 
in the appellate Court. -But if..... the 
appellate Court requires any document to 
be produced or any witness to be examined 
to enable it to pronounce judgment or for 


any other substantial cause, the appellate - 


Court may allow such evidence or document 
to be produced, or witness to be examined. 
The section further.provides that wherever 
additional evidence is allowed to be pro- 
duced by an Appellate Court, the Court 
shall record the reason for its admission. 
In this case, the learned Subordinate Judge 
has not recorded any reason for admitting 
this piece of additional evidence. The ques- 
tion of reception of additional evidence 
by the appellate Court’ came up for discus- 
sion’ before their Lordships of the Privy 
Council in three cases, which have been 
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Bi’ 
cited before us. In the case of Kessowji 
Issur v. G. I. P. Ry. Co. (1), their Lordships 
considered the previous section, which is in 
the same words as O. XLI, r.-27, of the . 
Code. Their Lordships state that the legi- . 
timate occasion for reception of additional 

evidence in the appellate stage is when, 

on examining the evidence as it stande, 

defect becomes 

apparent and not where a discovery is made 

outside the Court of fresh evidence and the 

application is made to import it. 

` In this case, a passenger sued the Railway 

Company for damages tor injuries sustained 

by him when alighting from a carriage, 

which overshot the platform of a station 

at night. The High Court on the original 

side decreed the plaintiff's suit. In appeal, 

the Railway Company applied for an inspec- 

tion by the appellate Judges of the Rail- 

way Station at about the same time of the 

day to see for themselves whether the 

light, either natural or artificial, was suffi-. 
cient tc prevent a normal person from 

meeting with an accident. The appellate 

Judges held the inspection and incorporated 

their notes of the same in their judgment. 

It was held by the Judicial Committee . 
that such reception of additional evidence : 
was not warranted by thelaw. The next case is . 
that of Indrajit Pratap Sahai v. Amar 
Singh (2). In this case the plaintiffs claimed 
a declaration of their ‘title to two mouzas. 
The defendant pleaded that these two 
mouzas were included under the designation 
of a certain village, of which he had got 
mokarrari settlement from the plaintiffs’ 
predecessors. The question for decision was 
whether the plaintiffs’ predecessors, from 
whom the defendant obtained the mokarrari 
title, had granted him the lease of the one 


‘village named or of all the three villages - 


under. that one name. The suit was 
decided in- favour of the plaintiffs in 
both Courts in India. In the appel- 
late stage, the defendant pleaded 
for reception of certain evidence, which 
he had obtained after the decision of the 
first Court to show that, at about the 
time, when the lease was granted to him 
many years ago, the lessor in certain solemn 
documents admitted that he had granted 
the lease of all the three villages to the 


(1) 31 B 381; 34 IA 115; 9Bom.L R671;2 MLT 
435; 1L O W N 721; 17MLd 317; 60 L J5;4AL 
J 461 (P O) ` 

(2) 74 Ind Cas. 747; A IR 1923 PO 128;50 I A 
183; 2 Pat 616; 214A L J 554; 4P LT447; AIR 
1923 P O 128; 1 Pat, LR 3:5; 33 M LT 233; 45ML 
J 578; 18 L W 728; 25 Bom. L R 1239; 28 OW N 377: 
39 0 Ld 318 (P 0) h ni ! 
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defendant. This evidence, if admitted, 
would decide the matter entirely in favour 
of the defendant. Their Lordships of the 
Judicial Committee held that they had 
upresiricted power to admit documents, 
where sufficient ground is shown for their 
not having heen produced at the initial 
stage of the litigation and in the circumstan- 
ces of that case, they admitted the additional 
evidence and allowed the defendants’ 
appeal. In the judgment, it is stated as 
follows: 

“Under O. XLVII, r 1, which reproduces a 673, 
Qivil Procedure Code, 1€82, a party has a 
right to apply fora review of judgment to the Court 
that has decided the care before an appeal has 
been preferred, The grounds, on which such an 
application may be made, are specifically set forth 
inr.1. Inthe present case, an appeal had been prefer 
red and a review, therefore, was out of the question; 
and the defendants took the only and proper course, 
viz, to apply to the High Court, which was in 
possession of the case, to admit the additional 
evidence either under the general principles of 
law or under the specific provisions of r 97 which 
lays down thatthe Appellate Court may. for any 
other substantial cause, allow such evidence or 
documents to be produced or witnesses to be exa- 
mined Rules of procedure are not made for the 
purpose of hindering justice As the arplication 
is now forthe admission of the documents to which 
reference has already been made we observe that 
there is no restriction on the powers of the Board 
to admit such evidence for the non-production of 
which at the initial stage sufficient ground has 
been made out,” 

Mr. Jitendrakumar Sen Gupta, the 
learned Advocate for the respondents, has 
urged that, having regard to the obser- 
vations made in the above case, we should 
hold that the reception of-the additional 
evidence by the learned Subordinate Judge 
was not illegal. The Jast case quoted 
before us is the case of Parsotim Thakur 
v. Lal Mohar Thakur (3), where the matter 
has been fully discussed. Their Lordships 
observe as follows: 


“Turning to the provisions of r. 27, sub-cl (1) 


(a) has no application in the present care. Under 


r. 2? (l(b), it is only where the Appellate Court 
‘requires’ it that additional evidence can be admitted, 
It may be required to enable the Court to pro- 
nounce judgment, or for any other substantial 
cause, but in either case it must be the Court 
tbat requires it. This is the plain grammatical 
teading of the sub-clause. The legitimate occasion 
or the exercise of this discretion is not whenever 
before the appeal is heard a party applies to adduce 
fresh evidence, but ‘when on examining the evidence, 
as it stands,some inherent lacuna or defect becomes 
apparent’... . It may well bethat the defect may 
be pointed out by a party orthata party may move 
the Court tosupply the defect. but the requirement 
must he the requirement of the Court upon its 

(3) 13° Ind Cas 721; A I R 1931 P 0143.28 TA 
254; 10 Pat. A54; 33 Bom. LR 1015+ (19381) AL J 
518; 35 O W N 788: Ind. Rul. (1931, PO 202; 3E L 
W 76; 54 OLJ 1; 12P LT 623; (1931) MWN 929; 
B1 ML J 489 (P O,). ; ; : 
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appreciation of the evidence as it stands, Wherever 
the Court adopts this procedure, it is bound by r. 27 
(2) to record its reasons for so doing, and under 
r. 29 must specify the points ta which the evidence 
is to be confined and record on its proceedings 
the points so specified Lanea Reference 
has been made in this connection to certain obser- 
vations centained in the judgment delivered by 
Ameer Ali, J., ia Indrajit Pratap Sahai v. Ameer 
Singh (2)... lf any incidental remarks appear- 
ing in that judgment have occasioned any doubt 
as to the doubt as to the meaning of the rules 
above referred to, or the conditions under which 
the discretion of the Appellate Court is to be ex- 
ercised, their Lordships desire to emphasise their 
view that the correct practice in the matter is as 
they have now deiined it in accordance with the 
plain words of the Code ” 

In view of theclear explanation of r. 
27, as given by their Lordships of the 
Privy Council, we are of opinion that, on 
the facts of this case, the learned Sub- 
ordinate Judge committed an error 
in law in admitting, as he did, the 
compromise decree as additional evidence 
in the appellate stage. This admission 
coloured the whole of his judgment. The 
judgment and decree of the lower 4ppe'late 
Court are, accordingly, set aside and the 
case is remitted to that Court to deal 
with the appeal in accordance with law. 
The appellents are entitled to the costs 


of this Court. Future costs will abide 
the result. | 

Lort-Williams, J.—I agree. 

N. Case remanded. 


maan — 


MADRAS HIGH COURT 
Referred Case No.3 of 1933 
July 27, 1934 
MADHAVAN NAIR AND OORNISH, JJ, 
SONNAMMAL-— PLAINTIFF 
versus . 
COIMBATORE MAHAJANA BANK, 
Lrp., By SECRETARY, NANJAPPA 
CHETTJAR AND ANOTHER — 
DEFENDANTS 
Ciril Procedure Code (Act V of 19084, O, ITI, 
9. XXXIII, r, 1—Vakalat for leare to sue as pauper 


—Fresh vakalat for conducting suit, whether ` neces- 
sary. 

Where a vakalat is given to a Pleader in connec- 
tion with a petition for leave to sueas a pauper, it 
must, when the petition becomes converted into a 
suit on leave being granted, be considered to have 
become avakalat given forthe purpose of concuct- 
ing the suit unless the vakala‘ is distinctly confined 
to the pauper petition alone, and a fresh vakalat 
need not be given to the Pleader to conduct the 
suit 
` This case coming on for orders in the 
presence of Mr. M. R. Jeddy amicus 


curiae the Court delivered ihe follows 
ing. 


1934 


Judgment.—In this case a petitioner who 
filed a petition for permission to se as 
a pauper under O. XXXIII of the Code 
of Civil Precedure, engaged a Pleader 
and gave him avakalat in the usual form. 
The petition was allowed by the Court 
and was regisiered as a snit. The qnes- 
tion arises whether the Pleader should 
be given a fresh vakalat to conduct the 
suit or in other words whether the vvkalat 
already given in connection with 
pauper petition would not be sufficient 
for the purposes of the suit also. The 
vakalat already given to the Pleader 
thongh it mentions “original petition”, the 
printed word ‘suit’ above the words 
having been scored out, does not specifically 
limit the appearance to the petition for 
permission to sue as a panper only. 
By operation of law the petition to sue 
as a pauper becomes converted into a 
suit when it is allowed by the 
Court. In our opinion the zakalat 
piven in connection with the petition 
must, when the petition becomes converted 
into asuit, be considered to have become 
a vakalat given for the purpose of the 
suit unless the yvakalat is distinctly con- 
fined to the pauper petition alone. The 
“puri ose” for which the vakalat was 
given in the first instance beccmes changed 
when the nature of the petition gets cha: g- 
ed by operation of law. We would ans- 
wer the question referred to us accord- 
ingly, 4 

A. Order accordingly. 


LAHORE HIGH COURT 
Civil Revision Petition No. 86 of 1933 
March 21, 1934 
ADDISON, J. 
DEVI DAYAL—Puaintirs—Prtitiongr 
versus 
Firm GOPAL DAS MATHRA DAS — 
DEFENDANTS- RESPONDENTS 

Principal and agent—Principal, if under obligation 
to render account: to agent—Suwit for accounts by 
agent against prinsipal -- Whether maintainahle— 
Pleadings —No ailepation of definite contruct as to 
duty of principal to render accounts to agent~— Decree 
against principal--Legality of— Material irregularity 
—Hecami— Benamidar's right to sue on contract. 

Though an agent is under a statutory obligation 
torender accounts io his principal, the principal is 
under no counter statutory obligation of the same 
natu.e towards the agent. Jn the absence of a trade 
usage or definite contract between tho parties, the 
principal canust be compelled to render accounts to 
his agent or to keep accounts for him so as to entitle 
the agent to sue the principal for an adjustment of 
accounts, even though in point of fact the principal 
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has keptaccounts. An agentcannot sue his principal 
for accounts and the suit must be one for the re- 
covery of a specific amount. alleged to be due to him 
from the principal; and where 8 principal sues 
his agent for accounts and it is found on taking 
accounts that something is due to the agent from the 
principal, a decree cannot be passed in favour of 
the agent and the latter cannot therefore abject to 
the withdrawal of the suit by the principal even after 
the passing of a preliminary decree for taking ac- 
counts. Jawahir Singh v. Haria Mal (24, Ghulam 
Qutab ud Din v. Faiz Bakhsh (3) and Hanuman 
Bekhshv Balmukand Kanhaya Lal (4 , relied on. 

Where there ig no al'egation that thereisa definite 
contract between the parties as. to the duty of the 
principal to keep and render accounts to the 
agent nor is trade usage pleaded, the agents cannot 
obtain a decree against the actual contracting party or 
the plaintiff alleged to be a benamidar, if accounts 
turn out to be in favour of the firm, In passing such 
a decree the Court acts with material irregularity in 
the exercise of its jurisdiction in going beyond the 
pleadings f , 

Tt is open to a benamidar to maintain an action on 
a contract. Gur Narayan v. Sheolal Singh ;1), relied 
on, 
C.R. P. for revision of the order of the 


Additional District Judge, Lvallpur, dated 
January 23, 1933, reversing the preliminary 


decree of the Subordinate Judge, 
First Class, Lyallpur, dated August 20, 
19382. 


Mr. Achhru Ram, for the Petitioners. 

Mr. Nawal Kishore, for the Respondent. 

Judgment.—The pleintiff, Devi Dayal 
as principal sued the defendant firm Gopal 
Das Mathra Das as agents for rendition 
of accounts. The defence was that the 
plaintiff was merely a benamidar and that 
the real principal was one Kanshi Ram 
and that, therefore, Devi Dayal could not 
bring the suit. The trial Judge framed 
the following issue: Was not ihe plaintiff 
a customer of the defendant firm because 
it was Kanshi Ram who was the actual 
contracting party? The trial Judge ` held 
that the plaintiff wasnot a benamidar and 
that even if he had been, he could still 
maintain the suit. He accordingly granted 
the plaintiff a preliminary decree for rendi- 
tion of accounts as it was not disputed 
that there were accomnts between the 
parties and that the defendant firm were 
the agen(s of (he plaintiff. 

There was an appeal to the District 
Judge, the grounds of appeal being (1) 
that only Kanshi Ram had the right to have 
the accounts taken as he was the person the 
defendant firm in reality, dealt with (2) 
that the decision of the Court below was 
wrong ¿8 1egards Ceriain evidence nut 
being admissible uncer s, 92 of ihe Indian 
Evivence Act; and (3) thatthe law on ahe 
question had been wrongly interpreted, 
There was no other ground. 
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On appealthe District Judge held that 
the plaintiff ‘was merely a benamidar of 
Kanshi Ram but that the benamidar could 
maintain the suit. Though this was the 
only issue between the parties and though 
there was no ground of appeal on any other 
question except ground No. 2, mentioned be- 
fore which was not argued before me, the 
District Judge went on to hold that Kanshi 
Ram should be impleaded ‘as a plaintiff 
because the defendant firm stated that when 
accounts were gone into there would be 
found to be due asum in their favour 
and they should get a decree against 
Kanshi Ram forsuch sum. Having found 
that Kanshi Ram should be made a plaint- 
iff, the District Judge then wenton to 
contradict himself by stating that the 
trial Court should frame an issue on the 
question whether Kanshi Ram was a neces- 
sary party tothe suit or not. 
in any case it was proper to make Kanshi 
Ram a party under O. I, r. 10, Civil 
Procedure Code. 
point out that if 
in Government service could be held 
guilty of an offence punishable under s. 168, 
Indian Penal Code, the question might arise 
as to` whether all the transactions were 
illegal and unenforceable. As to this ques- 


tion he also directed the trial Court to frame. 


an issue. He therefore, accepted the appeal 
and remanded the suit for disposal by the 
trial Court in accordance with his direc- 
tions, purporting to act under s. 151, Civil 


Procedure Code, in the interests of justice. | 


Against this decision this revision petition 
on behalf of the plaintiff has been admitted 
and it has been argued before me. . 

It was admitted by both parties that 
no question of the transactions 


illegal or unenforceable arose. It was 


admitted on behalf of the petitioner that he. 


could not in this revision go intothe finding 
of fact by the Appellate .Court that the 
plaintiff was the benamidar of Kanshi Ram. 
It was not disputed by the other side that 


a benamidar’ can maintain an action, see , 


Gur Narayan v, Sheolal Singh (1). So far 
as the pleadings and the grounds of appeal, 
therefore went, the District Judge should 
have dismissed the appeal. Instead of 
doing so he went onto find that Kanshi 
Ram should be made a party because the 
defendant firm alleged that on an account 
being taken they might be able to get a 


(1) 49 Ind. Cas, 1: 46 O 566; A I R 1918 P C 140; 
„BIAN 17 ALJ 66; 36M LJ 68; 9 L W 335; 230 


(P.O). 
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Headded that’ 


He further went on to 
Kanshi Ram being 


being ` 


21; 1 U PLR (P O) l; 12 Bur. L T122 
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decree against him on paying the necessary 
court-fee. It was held in Jowahir Sing’ 
v, Haria Mal (2) that though an agent i8 
under a statutory obligation to render 
accounts tohis principal is under no counter 
statutory obligation of the same nature 
towards the agent. In the absence of a 
trade usage-or definite contract between 
the parties, the principal cannot he com- 
pelled torender accounts to his agent or to 
keep accounts for him soas to entitle the 
agent to sue the principal for an adjustment 
of accounts, even though in point of fact 
the principal has kept accounts. This 
decision was followed in Ghulam Qutab-ud- 
Din v, Faiz Bakhsh 78 Ind. Cas. 9893) and 
in Hanuman Bakhsh v. Balmukand 
Kanhaya Lal 104 Ind. Cas. 339 (4). 
In the latter case it was said that an 
agent cannot sue his principal for accounts 
and the suit must beone for the recovery 
of a specific amount alleged to be due to 
him from the principal and that where a 
principal sues hisagent for accounts and 
it is found on taking accounts tha some- 
thing isdue tothe agent from the princi- 
pal, a decree cannot be passed in favour 
of the agent and the latter cannot therefore 
object to the withdrawal of.the suit by the: 
principal even after the passing of a prelimi-- 
nary decree for taking accounts. In the 
present case there is no allegation that there’ 
isa definite contract between the parties’ 
as to the duty of the principal to keep and 
render accountsto the agent nor is trade 
usage pleaded. Thus, the, defendant firm 
cannot obtain a decree against either 
Kanshi Ram or Devi Dayal if accounts 
turn out to be in favour of the firm. The 
Appellate Court, therefore,j acted with 
material irregularity in the exercise of 
its jurisdiction in going beyond the pleadings 
and the grounds.of appeal and -in remand- 
ing the suit for the trial of issues which did 
not arise in the case. . X a 

For the reasons given I accept the 
petition, set aside the order of the District 
Judge and dismiss ths appeal preferred 
to the District Judge. Ido so because the 
District Judge has come to all the necessary 
findings and he himself should have passed 
that order. The petitioner will have his 
costs-in the three Courts. 

N. Petition accepted. 

(2, 60 P R 1899. 5 
(3) 78 Ind. Cas, 959; A I R 19251lah,10°71L0 


(4) 104 Ind, Oas. 339; A I R1927 Lah. 701. 
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| MADRAS HIGH COURT 
: Civil Revision Petition No. 1414 of 1982 
f May 10, 1934 
i MADHAYAN Nate, J. 
V. R. RAMASWAMI NAIDU— 
PETITIONER 
VETSUS 
VALYAPURI NADAN— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
r. 1—Pauper—Decree in favour of pauper by trial 
Court—Leave to appeal as pauper—Value of decree, 
whether can be considered. 

Where the plaintiff sued as a pauper and obtained 
a decree for partition and separate possession of a 
share of the suit properties subject to his liability 
for a share of the debts and he applied for leave 
to appeal as a pauper, but his application was 
rejected presumably on the ground that, as he 
had obtained a decree in the first Court for his 
share, he was not a pauper: 

Held, that in view of the definition of pauper in 
O. XXXII, r. 1, Oivil Procedure Oode, the decree 
that the plaintiff had obtained should be excluded 
fiom consideration in determining whether permis- 
sion should be given to the plaintiff to prosecute the 


appeal as pauper. 
Petition under s. 115 of Act V of 1908 


and s. 107 of the Government of India 
Act praying the High Court to revise the 
order of the District Court of Madura, 
dated March 1], 1932, and madein O. P. 
No. 16 of 1932. 

Mr. R. Gopalaswami Ayyangar, for the 
Petitioner. 

Judgment.—This is an application to 
revise the order of the District Judge of 
Madura by which he refused permission to 
the petitioner to prosecute the appeal filed 
by him asa pauper. In the first Court 
the District Munsif gave the petitioner 
permission to sue as a pauper. In thas 
Court he obtained a decree for partition 


and separate possession of a half share 


of the suit properties subject to his 
liability for half of the debts under Exs.- 
IV, V and VI. In appeal the petitioner 
contended that he was noi liable for the 
debts. 


The learned District Judge has rejected 
the petitioner’s application without giving 
any reasons, ‘The order states simply 
“Pauper application rejected. To 28th 
for payment of court-fees.” This Court is 
therefore is not in a position to understand 
exactly on what grounds the lower Court 
passed its order. But it may be presumed 
from the circumstances of the case that the 
learned Judge must have thought that 
having obtained a decree in the first 
Gourt the petitioner must be ina position 
to pay the court-fee as his right toa half 
share of the suit properties was declared 
by that- decree. If this is the ground on 


\ 
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which the learned Judge's order is based- 
it cannot be upheld for two reasons. - In- 
the first place the petitioner does not’ 
become the owner of the properties decreéd , 
to him unless he pays a half share of the | 
liability. If he is a pauper he cannot 
find means to pay-off that liability. - It 
follows that the decree for possession of 
half of the suit properties cannot be of: 
much use to him. Secondly, inthe explana- 
tion to O. XXXII, r. 1, Civil Procedure. 
Code, the definition of “Pauper” is given 
from which it appears that in considering 
whether a person is a pauper the subject- 
matter of the suit should be excluded. 
If so, the decree that he has now succeeded’ 
in obtaining should be excluded from con- 
sideration when the application for per- 
mission to prosecute the appeal as a pauper 
is considered. I am not able to assign 
any other reason for the rejection of the 
plaintiff's application by the learned Judge. 

In these circumstances I set aside the 
order of the learned Judge and | give. 
permission to the petitioner to. prosecute 
the appeal as a pauper in the same way: 
as he was allowed to conduct the suit 
in the original Court. I make no order as 


to costs. 
CAL Appeal allowed. 


—— 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1971 
of 1932 . 
March 12, 1934 
BHIDE AND” Raner Lat, JJ. 
Khan Sahib ASMAT ULLAH— JUDGMENT- 
DEBTOR—ÅPPELLANT A 
VETSUS mM 
_ FORBES, FORBES, CAMPBELL AND 
COMPANY, Liutrep, or KARACHI— 
DECREE- HOLDER— RESPONDENT 

Arbitration Act (IX of 199), ss. 2, 11, 23— Civil 
Procedure Code (Act V of 1908), ss. 16, 238—Hquitable 
mortgage of properties in Lahore at Karachi—Arbitra- 
tion—Award—LEnforceability of award» at Lahore— 
Provisions of Arbitration Act—Whether applicable to 
the award—Objection as to invalidity of award— 
Whether can be entertained in Execution Court— 
Transferee Court— Power to take cognizance of objection 
as to jurisdiction. , 

A, a resident of Lahore, was acting as a guarantee 
broker to a Company in Karachi and had equitably 
mortgaged certain properties situated ‘at Lahore 
in their favour by way of security for debts 
due from him. Disputes arose between the part- 
jes and these having been referred to arbitrators, 
an award was given by them and it was filed in the 
Judicial Commissioner's Court at Karachi under s 11 
ofthe Arbitration Act. Notices were issued to the. 
parties and A accepted the award in that Court 
without any objection. -The award declared that.» 
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Bum of over three lacs of rupees was due from the 
appellant and entitled the respondents to realize the 
same by the sale of the properties at Lahore which 
were mortgaged in their favour, A having failed 
to pay the sum found to be due from him, the ( om- 
pany applied to the Judicial Commissioner, 
Karachi, for enforcement of the award and he 
transmitted it, to the Senior Subordinate Judge, 
Lahore, for that purpose ; 

Held, (i) that the properties mortgaged 
being situated at Lahore, a suit for the 
enforcement of the mortgage by the sale of these 
properties could only have been instituted at Lahore 
and not at Karachi according to the provisions of 
s. 16 of the Civil Procedure Code and hence accord- 
ing tos. 2 of the Arbitration Act, the provisions of 
the Arbitration Act could not apply to the award and 
it could not therefore be legally fited under that Act 
nor enforced as a decree under the Act; 

(44) that the Executing Ocurt could entertain the 
objection and refuse to enforce the award. Gora 
Chand Haldar v. Profulla Kumar Ray (3), followed. 
Jnanendra Mohan v. Rabindra Nath (9), applied. 
Nathan v. Samson (7), relied on. 

[Case-law discussed. 

(tit) that the award could also be looked upon as 
of no effect so far as the Arbitration Act is concerned 
as it could not be filed at all under that Act; 

(iv) that the award could not become capable of enfor- 
cement under the Act merely on account of the judg- 
ment-cebtor's failure to raise any objection in the Court 
of the Judicial ( ommissicner, although A’s consent 
may, of course, operate against him if proper proceed- 
ings are taken to enforce the award, e. g., by a suit 
or by an application under Sch, |, Civil Procedure 
Code, in a Court at Lahore, as may be legally avail- 
able to the Company. Ramlal Horgopal v. Kishan- 
chandra (8)and Ledgard v, Bull u2) referred to. 

(@) that s. 21, Civil Procedure Code did not apply 
to the case, 

There is no good reason for holding that the trans- 
feree Court is debarred from taking cognizance of 
objections as to jurisdiction. 

The Arbitration Act has been made applicable at 
Lahore also, but it is subject to the provisions of the 
Punjab Arbitration Amendment Act of 1911, in the 
Punjab. 

Mis. F. ©. A. from the order of the Senior 
Subordinate Judge, Lahore, dated Decem- 
ber 14, 1932, 


Case referred by Mr. Justice Dalip Singh, 
on February 4, 1934, to Divisicn Bench. 


Order of Reference, 

Dalip Singh, J.— (February 4, 1934).— In 
this’ case there was a reference to arbitra- 
tion on November 28, 1931, in Karachi. The 
award was delivered on December 4, 1931, 
The reference and the award were under 
the. Indian Arbitration Act, The award 
was accepted by the appellant on Decem- 
ber 4, 1931, and by” the respondent on 
December 6, 1931, and was filed in the 
Karachi Court. It was also registered in 
Lahore on December 14, 193]. On August 
22, 1932, an application was made for exe- 
cution to the District Judge, Lahore, to 
whem the award had been rent for execu- 
tion. He sent it to the Senior Subordinate 
Judge. On November 29, 1932, objections 
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were taken to the execution of the award 
These were dismissed on December 9, 1932: 
and this appeal has been taken from the 
order dismissing the objections. 

The learned Counsel for the ‘appellant 
contends that the award was wholly with- 
out jurisdiction inasmuch as under s. 2 of 
the Indian Arbiiration Act, the Arbitration 
Act could not apply because the subject- 
matter of the arbitration could not have 
been tried in Karachi if a suit had been 
brought in Karachi. He relied ons. 16 of 
the Civil Procedure Code and contends that 
essentially this was a suit on the footing 
of a mortgage. After considering the deed 
of reference and the award, it is not quite 
clear what the matters in dispute were; 
but so far as I can see, as at present 
advised, the amount’ of the money due by - 
the appellant to the respondent was dis- 
puted andthe mode of payment and the 
amount of interest were also disputed. 
There was also some dispute as to whether 
the securities covered the whole debt and 
what securities, if any, should be given for 
the future. So far as I can see, there is: 
force in the contention of the Counsel for 
the appellant that essentially the suit was 
nothing more than a mortgage suit though 
the amount of the debt and how much was 
secured by the mortgage might have been 
disputed. If so, the Karachi Court would 
not have had jurisdiction to try the suit 
for it is admitted that the mortgaged pro- 
perties, both movable and immovable, 
were not situate in Karachi at all but in 
Lahore. The learned Counsel for the appel- 
lant contends that the executing Court can 
go into the question whether the decree 
passed by a Court, which it is called upon 
to execnte, isa nullity for lack of inherent 
jurisdiction in the Court that passed it, and 
he contends that thisis much more so in 
the case of an award which is nota decree, 
though it may be executed asa decree. As 
at present advised, I do not see that there- 
is much force in this contention because 
the award is to be executed as a decree 
and, though it may not be a decree, I do. 
not see that the powers of the executing 
Court are increased in the matter. 

On the main point arising, namely the 
question of the powers of the executing 
Court to consider the validity of the decree, 
the learned Counsel relies on Mir Mahomed 
v. Surjan Mal & Co. (1) and Roop Narain 
v. Hukam Chand-Jagadhar Mal (2), two 
Single Bench rulings of this Couri, both by 


(1) 103 Ind. Cas 673; A IR 1927 Lah. 651, 
(2) A I R1928 Lah, 829; 10 Lah, LJ 319. 
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iyself. Both these rulings are based on 
“ne Full Bench ruling of the Calcutta High 
jourt Gora Chand Haldar v. Profulla 
Kumar Ray (3), approved in Rabindra Nath 

. Jnanendra Mohan (4). On the other 
and the learned Counsel for the respond- 
mt relies on Ghulam Muhammad V. Fazal 
Vishan (5), a Division Bench ruling, which, 
owever, is distinguishable; and further it 
s not clear, with all deference to the learned 
Judges who decided that case, whether 
he learned Judges actually found in that 
vase that {he decree was or was not a nullity 
mn which case their other remarks would ke 
biter. The learned Counsel for the appel- 
Want relies on Parshotam Das Nathu Ram 
v. Radha Kishen (6), also a Division Bench 
ruliog, in which the Single Bench rulings 
referred to above were approved. The 
learned Counsel for the respondent relies on 
Nathan v. Samson (T), which appears to 
have differed from the Calcutta Full Bench. 

In view of this difference of opinion, I 
think the case should be decided by a Divi- 
sion Bench and both Counsel agree that this 
is so. I, therefore, refer the case to a Division 
Bench for decision, subject to the orders of 
the Hon'ble Chief Justice. 

I may note further a contention of the 
learned Counsel for the respondent based 
on s. 21 of the Civil Procedure Code. 
Learned Counsel for the respondent relies on 
Ramlal Hargopal v. Kishan Chandra (8). 
This point also is not free from difficulty, 
but I need not comment further on it. 

Messrs. Badri Das, R. B. and Kirpa Ram 
Bazaz, for the Appellant. 

Messrs. J. N. Aggarwal and Kahan Chand, 
for the Respondent, 

Bhide, J.—This appeal arises out pro- 
ceedings relating to the enforcement of an 
award filed in the Court of the Judicial 
Commissioner at Karachi under s. 11 of 
the Indian Arbitration Act. The award 
was transmitted tothe Senior Subordinate 
Judge, Lahore, for execuiion when the 
present appellant raised an objection inter 
alia thatthe award could not be enforced 

(3) 89 Ind. Cas 685; 53 0166; A IR 1925 Cal. 907; 
29G WN 94,42 CLL. 

(4) 136 Ing t'as, 466; 58 O 1018; A I R 1932 Cal 
9, 35 © W N 537; Ind, Rul, (1982, wal. 194. 

(5,133 Ind. + as. 276; 13 Lah 25; Ind, Rul. (1931 Lah. 
756; 33 LR 309. 

.6) 120 ind, Cas. 279; A IR 1929 Lab, 449; 11 Lah, 
L 1 30 ; Ind, Rul; 19343. Lah. 39, 

(7 135 Ind. Cas. 65; 9 k 480; AIR 1931 Rang. 252; 
Ind. Rul (1932) Rang. 17. 

(8) 83 Ina. Cas, 531; 51 O 361; (1924: M W N 79; 
ATIfL194P095;7N LJ 62;20N LR 33;19 L W 
549; 34M L T 62; 22 A LJ 386; 46M L-i 628;°26 
Bom. L R 586; 28 0 W N 977; 51 I A 72; LR SOA 
(P 0) 216 (P Ò). > > lei SN S 
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as a decree as it could not have been filed 
under that Act. It was urged that a suit 
for the relief given by the award could not 
have been instituted at Karachi and 
consequently according to the provi- 
sions of s. 2 of the Indian Arbitration 
Act, the Act itself was not applicable to the 
award and hence the Karachi Court had no 
jurisdiction to file the award sought to be 
enforced. The learned Senior Subordinate 
Judge held thatthe plea as to jurisdiction 
could not be entertained by an executing 
Court and he accordingly disallowed it. 
From this decision the present appeal is 
preferred. $ 

There are only two main points for . deci- 
sion in this appeal, viz., (1) Whether the 
award was incapable of enforcement under 
the provisions of the Indian Arbitration Act 
and (ii) if so, whether it was open to the 
Executing Court to whom it was sent for 
enforcement to entertain this objection. 

The material facts bearing on the above 
points are as follows :—The appellant Khan 
Sahib Asmatullah, who is a resident of 
Lahore, was acting as a guarantee broker 
to Messrs. Forbes, Forbes, Campbell and 
Company of Karachi and had equitably- 
mortgaged certain properties situated at 
Lahore in their-favour by way of security 
for debts due from him. Disputes arose 
between the parties and these having been 
referred to arbitrators, an award was given 
by them and it was filed in the Judicial 
Commissioner's Court at Karachi under 
s. 11 of the Indian Arbitration Act. Notices 
were issued to the parties and the present 
appellant accepted the award in that Court 
without any objection. The award declared 
that asum of over three lacs of rupees was 
due from the appellant and entitled the 
respondents to realize the same by the sale 
of the properties at Lahore which were mort- 
gaged in their favour. The appellant hav- 
ing failed to pay the sum found to be due 
from him, the respondents applied to the 
Judicial Commissioner, Karachi, for en- 
forcement of the award and he transmitted 
it to the Senior Subordinate Judge, Lahore, 
for that purpose, when the objection refer- 
red to above was taken. 

The contention of the learned Counsel 
for the appellant that the provisions of the 
Indian Arbitration Act are inapplicable 
to the award and that it could not be filed 
under that Act, in the Court of the Judicial 
Commissioner at Karachi is based on the 
provisions of s. 2 of the Act which are as 
follows :—~ . Lg =z , 

“ Subject to the provisions of s. 23, this Act shall 
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apply only m cases. where, if the subject-matter sub- 
mitted to arbitration were the subject of a suit, 
the suit could, whether with leave or otherwise, be 
instituted in a Presidency-town. 

Provided that the Local Government may, by 
Notification in the local Official Gazette, declare this 
Act applicable in any other local area as if it were a 
Presidency-town.” 

Section 23 relates tothe applicability of 
the Act to Rangoon and has no bearing on 
the present case. It is admitted that the 
Act has been made applicable to Karachi 
under the proviso to the above section. 
The award could, therefore, be filed in the 
Court of the Judicial Commissioner at 
Karachi, provided a suit relating to the 
subject-matter submitted to arbitration 
could, with or without the leave of the 
Court be instituted at Karachi. <A copy of 
the reference to the arbitrators made by the 
parties is on the record and it shows that 
differences had arisen between the parties 
regarding the realization of a sum of 


over rupees three lacs claimed by the res-. 


pondents from the appellant. The pay- 
ment of this sum had been secured by an 
equitable mortgage of the appellant’s prop- 
erties at Lahore, as stated already. The 
one was comprehensive and. included 
the 

“ Mode and manner of payment, the rate of interest 
to be charged and all questions arising out of and 
in connection with the disputes.” 
The subject-matter of the arbitration was 

thus the respondents’ claim to realize a sum 
of over rupees three lacs from the appellant 
by enforcement oftheir security. The prop- 
erties mortgaged by the appellant being 
situated al Lahore, a suit for the enforce- 
ment ofthe mortgage by the sale of these 
properties could only have been instituted 
at Lahore and not at Karachi according to 
the provisions of s. 16 of the Civil Proced- 
ure Code The learned Counsel for the 
respondents was unable to show how a suit 
for that relief could have been instituted 
according to law at Karachi and in the 


circumstances the contention of the learned 


Counsel for the appellant in this respect 
appear to-be correct. It follows, therefore, 
that according to s.2 of that Indian Arbitra- 
tion Act,the provisions of the Indian Arbitra- 
tion Act could not apply to the award and 


it could not, therefore, be legally filed under - 


that Act. An award becomes capable of 
enforcement as a decree only if it is filed in 
Court according to the provisions of the 
Indian Arbitration Act (vide s. 16 of the 
Act); but the Act itself being inapplicable 
it would seem that the award in the pre- 
sent case could neither be filed. nor en- 
forced under that Act. It may be mention- 
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ed here that the Indian Arbitration Acii 
has been made applicable at Lahore also, 
but it is subject to the provisions of the 
Punjab Arbitration Amendment Act of 
1911, in this province. It was not disputed 
that the provisions of the latter. Act have» 
not been complied with in the present case» 
and even if they had been, it does not 
appear that the Karachi Court could have 
had any jurisdiction to file the award. It 
seems, therefore, quite clear that 
the provisions of the Indian Arbitration 
Act were nol applicable at all to the award 
sought to be enforced against the appellant. 

The next and the more difficult point 
which arises for decision is whether ths 
Executing Court could entertain the above 
objection and refuse to enforce the award 
on that ground. There is a conflict of 
authority on the question whether an 
Executing Court has power to entertain. 
any objection as to the jurisdiction ofthe’ 
Court passing the decree and on account’ 
of this conflict the learned Judge before 
whom this appeal came up at first has 
referred it toa Division Bench. 


_ The learned Counsel for the appellant has 
relied mainly onthe Full Bench decision, 
of the Calcutta High Court reported as 
Gora Chand Haldar v. Profulla Ray (8). 
This was followed in Rabindra Nath v. 
Jnanendra Mohan (4) and the latter decision 
Having been upheld by the Privy Council 
in Jnanendra Mohan v. Rabindra Nath (9) 
the learned Counsel contends that the law 
as laid down in Gora Chand Haldar v. Pro- 
fulla Kumar Ray (3) must now be held 
to have received the approval of their 
Lordships of the Privy Council. It was 
held in Gora Chand Haldar v. Profulla 
Kumar Ray (3) that when a decree presented * 
for execution is made.by a Court which 
apparently had no jurisdiction whether’ 
pecuniary or territorial orin respect of the 
judgment-debtor’s person to make the 
decree, the Executing Court is entitled 
to refuse to execute it on the ground that 
it was made without jurisdiction. Within 
these narrow limits the Executing Court 
is, according to the Full Bench decision, 
authorised to question the validity of the 
decree. This judgment: was followed in 
Rabindra Nath v. Jnanendra Mohan (4), 
as stated above. In that case the High 
Court of Caleutta had passed a decree in 
accordance with an award filed under the 

(9) 142 Ind; Gas, 324; 60 0670; AIR1933P 061 
37L W 397; (1933) MW N 178; Ind. Rul (1933) 
P © 63; 35 Bom. L R 327; 37 O WN 401; (1933; A L 
J 343,570 LJ 143; 64 ML 341 PO) i 
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adian Arbitration Act, modified in Certain 
— aspects according toa settlement arrived 
mat between the parties. It was pointed out’ 

1 that case that the Court has only avery ` 

mited jurisdiction in respect of the 

ling of an award under the Indian 
arbitration Act and that it hasno power, 
ither to modify it at the instance of the 
arties or passa decree in accordance with 
Re: modifications. It was accordingly held 
atthe Court had exceeded its inherent 
urisdiction in passing the decree ahd 
hat the case fell within. the spirit of the 
ule aslaid down in Gora Chand Haldar 

', Profulla Kumar Ray (3). The decree, 
vas accordingly treated as a nullity and 
he Executing Court was held to be entitled 
o refuse to execute it. < 

In Jnanendra Mohan v. Rabindra Nath 

9) in which the above decision was affirmed 
Mwy their Lordships of the Privy Council: 
the following remarks are to be found’ 
with reference to the point under discus- 
<sion:— 7 

“The Act does not contain any provision for 

akinga decree onan award such as is contained 
in Sch. U, para. 21 of the Code of Civil Procedure. 
Such a decree, if made, is one without jurisdiction 
«and therefore a nullity. 

Their Lordships agree with the view taken by the 
Gourts in India that the decree of the February 14, 
1919, was passed without jurisdiction and wae,therefore, , 
incapable of execution as such” 

“There is nothing in this judgment of 
their Lordships to indicate that they did 
not approve in its entirety -the law as 
laid down in Gora Chand Haldar v. Pro-. 
fulla Kumar Ray (3) and the seasoning 
on whichthe decisionin Kabindra. Nath 
v. Jnanendra Mohan (4) which they. 
affirmed was based. A similar question 
came up recently before a Full Bench 
of the Chief Court of Lucknow and it was” 
held by that Court that in view of the’ 
above-mentioned decision in Jnanendra 
Mohan v. Rabindra Nath (9) the law as 
laid down by the Full Bench in Gora Chand 
Haldar v. Profulla Kumar Ray (3) must’ 
now. be considered to have been approved 
by their Lordships of the Privy Council 
vide Ram Narain v. Suraj Narain (10). 

-The Full Bench decision of the Calcutta © 
High Court in Gora Chand Haldar v.Profulla 
Kumar Ray (3) was followed by a Single 
Judgeof this Court in Mir Muhammad . 
v, Surjan.Mal & Co. (1) and Roop Narain x. 
Hukam Chand Jagadhar Mal (2) and those. 
rulings were cited with approval hy a 
Division Bench in Parshotam Das Nathu 
Ram v. Radha Kishen (6). The learned ’ 

(10) 147 Ind Oas, 1209; AI R 1934; Oudh 75; 6 R O- 
368,11 OWN16. ee 
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Counsel for the respondents. was able -to 
cite only two rulings ofthis Court in his. 
favour viz. The Lahore Bank, Ltd., Rawal- 
pindi v. Ghulam Jilani (11) and Ghulam 
Muhammad v. Fazal Nishan (5). The first 
was a case in which the question was - 
whether a decree could be treated as a 
nullity merely because it was passed 
against a minor who was not duly re- 
presented in the suit by a guardian, ‘It. 
was held that the Executing Court had no 
power to criticise or go behind the dec:ee 
in the circumstances. The case seems. 
at. 
best be considered to be a case of ‘irregular 
exercise of’ and not of want of jurisdiction 
and would therefore not come within the 
rule as laid downin Gora Chand Haldar 
v. Profulla Kumar Ray (3). The second. 
case Ghulam Muhammad v, Fazal Nishan 
(5) seems to be in tavour of the respondents.. 
In that case a decree had been passed 
by a Subordinate Judge in excess of his 
pecuniary jurisdiction but it was held. 
that the Executing Court had no power 
to question its validity. The Full Bench 
decision of the Calcutta High Court in 
Gora Chand Holdar v. Profulla Kumar Ray 
(3) was cited before the Bench but was 
not followed. The decision in Ghulam 
Muhammad v. Fazal Nishan (5) would’ 
seem to bein accord with the view taken 
by a’ Full Rench of the Rangoon: 
High Court in Nathan v. Samson (7) in 
which it was held that a Court to which 
a decree is sent for execution is not 
entitled to question its validity upon the 
ground that the Court which -passed the 
decree had no jurisdiction territorial, per- 
sonal or pecuniary to pass it. The only’ 
exceptions which were recognized in this 
fuling in this were thoserare cases in which: 
the decree is passed by a Court whichis not- 
duly constituted according to law. or: 
where the decree is on the face of it-a ` 
nulity as,e.g.a@ decree against’ a dead- 
person. The decision of the Full Bench 
of the Calcutta High Courtin’ Gora Chand 
Haldar v. ‘Profula Kumar Ray (3), was 
criticised in this, ruling and its correctness 
was questioned. There is a considerable ` 
body of judicial authority in favour of the’ 
Rangoon view also as pointed out by the 
learned Chief Justice ofthe Rangoon High 
Court in Nathan v. Samson (7), bat it seems 
doubtful to me whether this view can any 


0. AND OO. LTD. KARAOHI 


-longer be accepted as correct in view of the ` 


Privy Council: decision in” Jnanendra’ 
Mohan v. Rabin ira Nath (9). 
(11) 78 Ind, Oas 460; 5 Lah, 54; A IR 1924 Lah, 448, 


10 


In the present case I have pointed out 
above that the provisions of the Indian 
Arbitration Act were inapplicable to the 
award and it could not, therefore, be 
filed under that Act. The case seems to 
be analogous to iha one de:ided by their 
Lordships of the Privy Council in Jnanendra 
Mohan v. Rabindra Nath (9). Inthat case 
the decree was held to be incapable of 
execulion becanse an award could only 
be dled under that Act and no decree 
could be framed. Inthe present case the 
award seems to be obviously incapable of 
being enforced asa decree unders.16 of 
the Indian Arbitration Act, as the Act 
itself is inapplicable and the award could 
not, therefore, be filed at all under the 
Act. The Executing Court could pot have 
treated the decree in Jnanendra Mohan v. 
Rabindra Nath (9) as a nullity without 
examining ihe provisions of the Indian 
Arbitration Act and an examination of 
the provisions of s 2 would similarly show 
that no award directing the sale of the 
properties at Lahore on the basis of a mort- 
gage could have been legally filed at 
Karachi underthe Indian Arbitration Act. 
lam, therefore, of opinion that the Execut- 
ing Court could entertain this objection 
and refuse to enforce the award. 


Imay add that the present case wonld 
seem to fall even wi hin the very narrow 
limits within which according to the 
Rangoon High Court an Executing Court is 
entitled torefuse to execute a deeree. 
It was recognised Nathan v. Samson (7) that 
an lixecuting Court is entitled to refuse 
to execute a decree ifitisa nullity, e. g. 
a decree passed against a dead person. 
The pres2nt award also may be looked upon 
as of no effect so far as the Indian 
Arbitration Act is concerned, as it could 
not be filed at all under the Act. 


It was urged on behalf of the respondents 
that the appellant had raised no objection 
tothe award in the Court of the Judicial 
Commissioner and therefore, he should 
now be held to be estopped from question- 
ing the jurisdiction of that Court, on the 
principle of s. 21 of the Civil Procedure 
Code. It is, however, well established that 
jurisdiction cannot be conferred on a 
Court by consent of the parties Ledgard v. 
Bull (12) and if the provisions: of the 
Inian Arbitration Act were wholly inap- 
plicable tothe award, I do not see how 


(12) 9 A 191; 13-I A 134; 4 Sar, 741; 10 Ind; Jur, 471 
(PC). 
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it can become capable of enforcemer 
under the Act merely on account of tha 
to raise any objectio. 
in the Court of the Judicial Commissione: 
In Ramla! Hargopal v. Kisauchandra (& 
an objection as to inherent jurisdictiom 
was upheld by their Lordsh'ps of the Privy 
Council although it has not been presse 
in the Courts below. The appellant’s con 
sent may, ofcourse, operate against hin 
if proper proceedings are taken to enforce 
the award, e g. by asnit or by an ap 
plication under Sch. If, Civil Procedure 
Code, in a Court at Lahore, as may be 
legally available to the respondents but 
that is a diferent matter. Section 21 of 
the Civil Procedure Code also does not 
appear tometo help the respondents in 
the present cass. In the first. place it is 
inapplicable in terms to the circumstances 
of this case asthere was no suit and con- 
sequently there couldbe no objection asto 
the place of suing. Secondly, e. 21 only lays 
down that a defect as to territorial jurisdic- 
tion cannot be questioned in appeal or 
revision, except in certain circnmstances. 
In the present case, however, there was not 
merely adefect of local jurisdiction, but 
the Act itself being inapplicahle, the award 
could not be filed or enforced under the 
Act by any Court. In the circumstances 
I considerit unnecessary to discuss Zamin- 
dar of Hittyapuram v. Chidambaram Chetty 
(13) and other authorities of the same type 
which were cited on behalf of the respond- 
erts. 

On behalf of the respondents, reference 
was also made tothe provisions of O. XXI, 
r.7,Civil Procedure Code. This rule 
requires an Executing Court to file copies of 
the decree so forwarded to it under O. XXI, 
r. 6, witbout any further proof of the decree 
or the order for execution unless the Court 
thinks it fit for special reasons to call for 
In the old s. 225 of the Code 
of 1882, the Executing Court was authorised 
also to call for proof as to the jurisdiction 
of the Court which passed the decree, if for 
special reasons it considered it necessary 
to doso. But these words have been omilted 
in O. XXI,r.7, Civil Procedure Code. It 
is, therefore, clear that the Executing Court 
has now no right to require suo motu proof 
of the jurisdiction of the Court which passed 


the decree when copies of the decree 
order for execution, ete., are forward- 
ed to it under O. XXI, r. 6, Civil 


Procedure Code. But O. XXI, r: 7, 


(13) 58 Ind. Cas, 871; 43 M675; 39 M LJ 203; 
(1920) M W N 460; 12 L W 217; 28 M LT 75. 
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yes Dot seem to déal with the powers of 
a Executing Court to deal with an objec- 


on as to jurisdiction if it is raised on | 


shalf ofthe juigment-debtor. Ths general 
yrers of a Court, to which a decree is 
‘ansferred for execution are the same as 
ase of the Court which passed the decree 
side 8. 42, Civil Procedure Code) and I see 
9 good reason for holding that the trans- 
sree Court is debarred from taking eogniz- 
_nee of objections as to jurisdiction, of which 
re Court which transferred the decree 
ould take recognizance,e g. an objection that 
Bhe decree being against a dead person, was 
nullity, It may be pointed out here that in 
“nanendra Mohan v Rabindra Nath (9) which 
zent upto the Privy Council, the objection 
„S to jurisdiction had been taken in a Court 
o which the decree was transferred for 
sxecution. 
In my judgment, the provisions of the 


ndian Arbitration Act being inapplicable > 


o the award, it cannot be enforced as a 
‘ecree under that Act and the objection 
f the appellant must be upheld. This 
esult seems unfortunate in view of ihe 
‘act that the appellant had accepted the 
mward without objection, but the objection 
$ the appellant being legally valid must 
mbe given eff-cl to and the respondents must 
mbe left to enforce the award by such other 
memedies as may be legally available to 
mMhem. I would accordingly accept the 
appeal and set aside the order of the learned 
Senior Subordinate Judge, but as the 
«appeal succeedson purely technical grounds, 
I would leave the parties to bear their 
costs throughout. 
Rangi Lal, J.—I agree. 


N. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Appeal No, 47-29 of 1934 
July 31, 1934 > 
ALMOND, J.C AND MIR Aawap, A. J. C. 
SAYED GALUN SHAH AND OTHERS— 
APPELLANTS 
versus 
NAWAB ALI ano otaeas—RasPonDENTS. 
Easement Act (V of 1882), s. 26—Concession io 
villagers to enjoy shamilat personally—Whether 


an easement—User by prescription, if can be 
obtained from license. 

Basement connotes that there must bea dominant 
and as well asa servient tenement. Consequently, 
@ concession granted to villagers personally to enjoy 
the shamilat of another villageis a license and 
not a right of -easement. 
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Right of user by prescription cdnhot bè acquired 
where the grant isinthe nature of a license and 
not of an easement right. as 

Second A. from an order of the District 
Judge, Dera Ismail Khan, dated December 
1933. < 


Mr. S. Raja Singh, for the Appellants. - 
Pandit Mool Chand, R. S. for Messrs. 
Musa Khan, Muhammad Shah, Bagarshah, 
Muhammad Sher, Abdul Hassan and Alif 
Khan, for the Respondents, 
Judgment.—The shamilat of Musa- 
khel and Torwari, and of Landi adjoin 
each other in the Kohat District. In 1877 
the Settlement Officer recorded in the 
wajib-ul-arz that the two shamilats were 
used by all the three villages fur the 
purposes of cutting grass, fuel etc., and 
that as long as one party did not siop the 
other from using its shamilat, the arrange- 
ment should continue to hold good. In the 
Settlement of 1903-1904 some complications 
arose between Landi and the other two 
villages because Sherzaman, lambardar of 
Landi, demurred to the proposition of 
joint use of the shamilats when 
statements of the zamindars of the 
two villages were being recorded. He 
said that he did not admit the right of 
Musakhel and Torwari people to have 
joint right of grazing in the shamilat 
of Landi village. It was stated by the 
lambardaur that there had been litigation 
on the point and that competent 
Courts had held to that effect. The Revenus 
Officer ordered the old arrangement to.con- 
tinue, because the objector had not pro- 
duced any proof in support of his allega- 
tions. Itis important to notice that the 
residents of Musakhel and Torwari de- 
finitely alleged before this officer that they 
still acted on the old arrangement which 
they said should continue in the future. 
The maiter came to a head between the 
parties in 1928, because in that year the 
Deputy Commissioner of Kohat ordered 
under e, 4], Frontier Crimes Regulation, 
that on either side the villagers should res- 
trict their grazing to their own shamilat 
and should not go upon the shamiilat of 
the opposite party. We do not know whe- 
ther this order was acted upon or not, 
but we know that in February 1933, the 
present plaintiffappellants before us 
brought a suit for a declaration that they 
were entitled to ‘‘graze catils, cut wood 
and grass in the village shamilat of Landi.” 
They also asked that the defendants 
should be restrained from preventing the, 
plaintiffs from doing so.’ In the plkint it 


was alleged that the defendants had 
obstructed them since, two or three months 
‘and that the cause of action had therefore 
arisen since that time. The plaint was 
based on the wajib-ul-arz. It was said that 
it was a mutual arrangement and as long 
as one party did not. slop the other from 
using its shamilat land, both had aright 
to continue 10 pasture on one another's land. 
The plaintiffs said that they were ready 
to stick to their part of the contract and 
wished the defendants also to be forced 
to perform on their side what they had 
agreed todo at the settlement. 


The defendants denied the right of the 
plaintiffs to go near the shamilat of their 
village. It was stated that in fact the 
plaintitis were stopped by the Deputy Com- 
missioner from using the shamilat and 
that from October 1, 1928, they had not 
exercised the right of user. The trial 
Court struck the following issues: (1) 
whether the suit is within time ? On plaint- 


iffs. (2), Whether the plaintiffs have the. 


right of grazing, cutting wocd and grass, 
etc., without the consent ofthe defendants 
in the ‘shamilat of village Landi? On 
plaintiffs. (3). How does the order of the 
Oollector daied August 28, 1928, prohibiting 
the plaintiffs from exercising rights of 
grazing, ete., on tke land in dispute operate 
upon this suit? On parties. (4). To what 
relief the plaintifis are entitled? The 
trial Judge held the suit to be within 
time. ; 


With respect to issue No.2, he was of 
opinion that Sherzaman’s denunciation of the 
. Tight of plaintiffs to use the shamilat 
of Landi made the plaintiffs trespassers, 
and asthey continued to enjoy those rights 
for more than 20 years they had. completed 

their title by prescription. He held that 
the mutual consent should be taken to have 
ceased Lo exist in 1903-04 when Sherzaman 
made the statement referred to above, 

He therefore granted the plaintiffs the 
- declaration sought for. The defendants 
went upon appeal to the District Judge: 
He interpreted the entry in the wajib-ul-arz 
to mean that it was a mutual concession 

given by the two villages on one side 

and Landi on the other, and that the 
inhabitants of village Landi were perfectly 
at liberty to withdraw that concession. 

He held that in view of this construction 

of the Reventie Records, the plaintifis had 

no right to force the villagers of Landi to 

‘allow them to use their shkamilat. He 


added the rider that the plaintiffs could also ` 
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stop the defendants from using thei 
shumilat, because the arrangement whic! 
was made in 1877 had ceased to exist or 
account of the one party backing out of it 
He, therefore, dismissed the suit of th 
plaintiffs with costs. The plaintiffs hav 
come up on further appeal to this [Cours 
Learned Counsel for the appellants ha 
taken two positions before us: 

(1) That the arrangement entered in the 
wajib-ul-arz of 1877 was.a bilateral contrach™ 
The two villages on one side and Land 
on the other agreed that each side shoul 
use the shamilat of the other as long a» 
it did not pievent the other from using 
its own. Hesaid that the throwing oper 
of one’s own shamilat to the other party 
was a Consideration for its using the 
shamtlat of the latter. He therefore conclud- 


ed that there being a regular contract 
it could mot be- rescinded anc 
that the Landi people had ne 


right to put an end tothe arrangemen 
according to their own sweet will.” (2) Ios 
the alternative, he urged that the conces- 
sion which was given to his clients was 
withdrawn in 1903-04 by the people olf 
Landi as represented by the statement of 
Sherzaman, lambardar. It being an 
admiited fact that the plaintiffs had been 
using the shamilat of Landi after that for 
more than 20 years, he submitted that his 
clients became trespassers from 1903 and 
by virtue of s. 26, Limitation Act, they had 
acquired an easement by. right to use the 
shamilat. 

Learned Counsel for the respondents 
persisted in the argument that it was nothing 
more nor less than a mere concession given 
to the plaintiffs by the residents of Landi 
and they could withdraw it at any moment. 
He did not mind his clients being also 
restrained from using the  skamilat 
belonging to the Musakhel and Torwari 
villages. As regards the question of 
acquisition of easement by prescription, 
he said that it was never raised in the 
pleadings and that issue No. 2 was ` not 
specifically framed in order to cover it. It 
appeared to him that this point was raised 
in the arguments and the trial Court took 
it up in favour of the plaintiffs. He 
breught it.to our notice that this point 
was never broached in the Court of the 
District Judge, as we find no mention of it 
in his judgment. He therefore objected 
to its being raised for the first time on 
further appeal. On the merits he said that 
the old arrangement continued and that it 
was not proved that the plaintiffs began 


1934 , 
to use the shamilat as trespassers in 
m90 3-04. 

The words of the entry in the wajib-ul-arz 
melating to the nature of the permission 
peranted may be usefully transliterated. 
‘The inhabitants of Landi said: ““jabtak 
whohamko manah na karen, tabtak ham 
abhi unko manah nahin karenge.” The 
Jearned Counsel for the appellants has laid 
stress on the point that words of similar 
nature were incorporated in the wajib-ul-arz 
of other villages also and that, they should 
all be taken together to form one contract. 
We have not got any evidence on the file 
that the villagers were brought together 
and that in fact a regular contract was 
drawn up by the Settlement Officer. It will 
be straining the matter if we were 
to hold that an agreement was entered 
into at the time by the respective 
villagers. In our opinion it was nothing 
but a statement of the arrangement which 
had keen entered into between the parties 
some {ime ago and which was in force at 
the time of settlement. The existence of 
a contract is therefore not proved. 

Applying the law of easements to the 
ase, the only head under which the 
concession referred to in the statement can 
be classified is that of a license. Easement 
necessarily connotes the existence of a 
dominant tenement and a servient tenement. 
The siamilat of village Landi may bea 


seivient tenement, but the residents 
of Torwari and Musakhel did not 
enjoy that. shamilat for the benefit 
of any particular dominant tenement. 
It was a concession granted to those 
individuals personally and _ vice versa 


with regard to the shamilat of Muskhel and: 


Torwari. The distinction has been very 
lucidly biought out in the Law relating to 
Easements by Peacock on p. 27: 

“A license passes no interest and neither alters 
nor transfers property in anything but is a mere 
personal right to do on the land of the grantor 
something which, without such license, would be 
unlawful; whereas an easement is attached to land, 
and so long as it continues, the benefit and burthen 
of it continue also, and are enforccable by all and 
against all into whose hands the dominant and 
servient heritages respectively come.” 


It is not denied by the appellants’ Counsel: 
- that if each individual case be taken to be 
that of license, the village to which the 
shamilat belongs,’ béing the licensor and 
the villagers who are allowed to use it 
beingthe licensees, the license is revocable 
and the revocation cannot be questioned 
by the other side. Consequently, the 
villagers of Landi were well within their 
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rights to stop the plaintiffs from using 
their shamilat and thereby revoking the 
license which -was granted by their 
forefathers long long ago. The conclusion 
of the District Judge was therefore right 
and we have no hesitation in maintaining 
it. As regards the acquisition of the right 
of user by prescription, we have already 
held that the grant was in the nature of a 
license and not of. an easement.. It could 
not, therefore, be acquired by prescription 
under s. 26, Limitation Act. At any rate it 
is clearin the Revenue Officer’s note 
of 1903-1904 that although the lambardar 
‘of Landi denied the right of the inhabitants 
of Musakhel and Torwari to share his 
shamilat, the latter stated that the old 
arrangement was in force and should 
continue. This distinctly negatives -thé 
proposition that the plaintiffs began to 
enjoy the pasturage, etc., as of right since 
1903-1904. On their own. showing they 
continue to hold under the license which 
was granted in 1877 and had not therefore 
become trespassers in order to claim adverse 
possession. . . 

We must point out that this is a case 
between a large number of-people on the 
one side and a similar number on the 
other. Litigation between villages must þe 


.discouraged and we do not agree with the 


learned District Judge that we should 
leave it to ihe plaintiffs to stop ` the 
defendants from using their shamilat and . 
then force the -latter to go to a Court of 
law. We think that in this case we should 
also pass an order restraining the defend- 
ants from using the shamilat of the 
plaintiffs, so that the concessions on both 
sides be cancelled once for all and there 
be no opening for future litigation. The 
Counse! for respondents has been asked 
and he states that he has no objection to 
-such course being adopted. The result of 
the foregoing discussion is that we hold 
that the plaintiffs are not entitled to 
graze cattle, cut wood and grass in the 
shamilat of Landi and under O. VII, r. 7 
read with O. XLI, r. 33, Civil Procedure 


Code, we grant them an injunction 
restraining the defendants from using 
the shamilat of villages Torwari. and 


Musakhel for those purposes, Subject to 
this modification the appeal of the plaintiffs 
is dismissed. Plaintiffs will pay the defend- 
ants’ costs throughout. ENG 
D. Appeal dismissed. 
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RANGOON HIGH COURT 
Civil Revision Application No. 147 of 1934 
July 2, 1934 
Donkuey, J. 
KO SIT YAR— APPLICANT 
versus 
MA SHWE TAING—Opposite Party 


Provincial Small Cause Courts Act (IX of 1887), 
s, 271- Small cause suit tried in a regular way 


through mistake— Appeal to District Court, if 
lies. nat) 
A trial by an errorof 8 small cause suit ina 


Court having small cause powers, 
Eear ToT PY Ka to the District dourt to 
hear an appeal against the decree of such a Court. 
Suresh Chunderv Kristo Rangini Dassi (1) and 
Ram Lal v. Kabul Singh (2), distinguished. 
No consent or acqulescenoe of the parties can cure 
jurisdictionin law. 
i B RIA froma decree of the Assistant 
District Judge, Myaungmya, dated 
January 9, 1934. h 

Mr. Aye Maung, for the Applicant. : 

Mr. Shu Maung, for the Opposite Party. 

Judgment. The suit was brought in 
the Township Court of Hinme. It was a 
suit for recovery of a sum of Rs. 100 on a 
promise to pay; and the point which has 
been argued before me is that this suit was 
a suit of a small. cause nature, and as the 
Township Court of Einme 18 invested with 
powers under the Provincial Small Cause 
Courts Act to the extent of Rs. 100, there- 
fore, no appeal against the decision in this 
suit could lie tothe Assistant District Court 
and, consequently, the decision of the 
Assistant District Court on appeal was a 
decision made without jurisdiction. In my 
opinion this contention must prevail. 

One Maung Kyaw Din owed to the 
plaintiff-applicant a sum of Rs. 930 on a 
mortgage, and the defendant-respondent 
purchased the mortgaged land from Maung 
Kyaw Din, and it was alleged by the 
plaintifi-applicant in his plaint that the 
respondent satisfied the: amount of the 
mortgage due by Maung Kyaw Din to him 
in the following manner : Rs. 500 was paid 
to him in cash; Rs.300 was set off, being 
the amount of a debt which the applicant 
owed to the respondent; Rs. 30 was waived 
and in regard to the balance of Rs. 100 that 
was left outstanding, the respondent pro- 
misedto pay itin due course. 


Tt has.been argued on behalf of the res- 
pondent that this suit involved some interest 
in land, and therefore, was not of a small 
cause nuture, but this contention is not in 
my opinion correct, for it is clear that 
the mortgage of hisland by Maung Kyaw 
Dinin favour of the applicant was com- 
pletely extinguished by the cash payment 
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made by the respondent, by the cancellatior 
of adebt due by the applicant to her, anc 
by her promise to pay Rs, 100 to the appli- 
cant. In fact, the respondent does nor 
ecntend that the land was transferred tc 
her subject to any incumbranece. Conse- 
quently, the promise to pay Rs. 100 was am 
entirely new contract, which had no con- 
nection whatever with the. Jand. ‘The 
further contention advanced on behalf of 
the respondent is that O. XLVI, r. 7, Civil 
Procedure Code, is applicable to this case, 
and that as the applicant has submitted to 
the jurisdiction of the Township Court and, 
later, of the Assistant District Court on 
appeal, therefore, he cannot be heard to 
question tais jurisdiction now. In support 
of this contention the cases of Suresh 
Chunder v. Kristo Rangini Dassi (1) and 
Ram. Lal v. Kabul Singh (2) have been cited, 
but these cases are inapplicable, for they 
referto cases where either a Small Cause 
Court had declined jurisdiction or a regular 
Court had tried a case which was cognisable 
by a Small Cause Court. Now, the present 
suit was actually tried by a Court with 
small cause powers, and that is the point 
which distingnishes it from these authvritier, 
and makes the provisions of O. XLVI,r. 7, 
inapplicahle to the matter now before me, 
Thefactthat this Small Cause Court, by 
an error, tried the suit in a regular way 
does not affect the matter at all, It has 
gmall cause powers, and, therefore, it is tc 
be presumed that the case was tried under 
those powers. That being so, no right of ap- 
peal lay to the Assistant District Court. 
and the Assistant District Court acted 
entirely without jurisdiction in ascepting 
the appeal. No consent or acquiescence 
of the parties can cure a lack of jurisdictior 
in law and the Assistant District Court 
had no authority in law to hear and decide 
this appeal. Consequently, the proceeding: 
of the Assistant District Court of Mya 
ungmya in Civil Appeal No. 33 of 193: 
were void ab initio, and must be set aside 
and the judgment and decrees of the Town 
ship Court of Kinme in Suit No 86 of 193: 
must berestored. The applicant will obtai: 
his costs of the present application agains 


the respondent; Advocate’s fee in thi 
Court two gold mohurs. 
D Application dismissed, 


(1) 21 O 249, 
(2) 25 A 135; A WN 1902, 219, 


GULAB SINGH v. 
LAHORE HIGH COURT 
Criminal Revision Petition No. 447 
of 1933 
June 2, 1933 
ADDISON, J. 
3ULAB SINGH AND ANOTHEB— AOOUSED— 
PETITIONER 
versus 
JDER SINGH AND orHERS—OoMPLAINANTS 
— OPPOSITE PARTIES. 
Criminal Procedure Code (Act V of 1898), s. 344— 
ljournment necessary as one accused is absent and 
represented—Order for adjournment cost, if justified 
Criminal trial, 
Where anadjournment was necessary in any case 
one of the accused was not present and was unrepre- 
«ated, an order for an adjournment cost, at the 
«tance of the otheraccused is unjustified Browne 
Chandra Singh (1), relied on. 
Criminal revision from an order of the 
sions Judge, Lyallpur, dated March 
j, 1933. 
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Report.—-The facts of this case are 
; follows: The complaint was filed on 
aly 11, 1932, and on July 12, 1982, 
«œ Magistrate examined the three com- 
lainants and issued summons to the 
scused who appeared on August 8, 
132. On this day, the Senior Counsel for 
«e complainants was away in Simla, and 
«e complainants asked for an adjournment 
1 this ground. It was allowed on pay- 
cent of Rs. 100 as costs. Thereafer, 
coceedings for revision of this order, and 
ar transfer of the case were instifuted, 
id the case proceeded again on Sep- 
mber 30, 1932, the complainant being 
‘dered to produce his witnesses on Oc- 
‘ber 19, 1932. On that day one witness 
as examined and was cross-examined on 
ie following day, and then the case 
‘ag adjourned to November 1, 1932. No 
rogress was made with the case till De- 
smber 8, 1932, on which day one witness 
as examined, another being examined 
1 the following day, and the case was 
ijourned to January 6, 1933, on which 
ay one witness was examined followed 
y another on the next day, the case 
eing adjourned to January 9, 1933. No 
‘itness was present on that day, and the 
ase was adjourned to January 10, 1933. 
«n that day, one witness was examined, 
«aid the case was adjourned, for lunch; 
‘hen it was called again, Counsel for 
16 accused was absent, and cross-examina- 
ton could not proceed. 

An adjournment was granted, the accused 
eing directed to pay Rs. 25 as costs. 
amination of another witness was con- 
mued on January 14, 1933, and the 
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case was adjourned to January 16 1933, 
On that day, Counsel for the accused was 
again absent after lunch. : 

The accused were directed by Chaudhri . 
Kanwar Bhan, exercising the powers of a 
Magistrate of the First Class, 1n the 
Lyallpur District, by order dated Janu- 
ary 16, 1933, under s. 344, Oriminal 
Procedure Code, to pay Rs. 50 as costs 
to the other party ‘for the Court's wastage 
of time.” 

The proceedings-are forwarded for re- 
vision on the following grounds: It is 
entirely opposed to the spirit of conducting 
criminal trials to impose costs on the 
accused, even while granting adjournments 
for his benefit and at hisrequest: Browne 
v. Chandra Singh (1). The learned Magis- 
trate should have refused to grant an 
adjournment and should have proceeded 
with the examination of the prosecution 
witnesses. This would not have prejudiced 
the accused to any great extent as they 
still bad a right of cross-examination 
after framing of the charge. Regard 
being had to the dilatory manner in. 
which the proceedings have been 
conducted by the learned Magistrate up 
to this stage, an order setting a hig 
value on his time is altogether unreasonable 
since up to this stage, he has himself 
not treated it as being of any particular 
value. And as indicated above, there 
was nothing to prevent him from making 
good use of that time, by proceeding’ 
with the examination-in chief of the prose- 
cution witnesses. 

The proceedings are accordingly for- 
warded with the recommendation that the 
order imposing costs on the accused persons 
be set aside. l 

Mr. Sohan Singh, for the Petitioners. 

Mr. Iqbal Singh, for the Opposite -Parties. 


Order.- It is clear from the order 
of the Magistrate, First Class, that when 
he granted the adjournment on Janu- 
ary 16, 1933, on payment of Rs. 50 costs, 
the co-accused, Gulab Singh, was not 
present or represented. This case, therefore, 
falls within the ambit of Browne v. 
Chandra Singh (1). An adjournment was 
necessary in any case as one accused was not 
present. I, therefore, accept his petition, 
and set aside the order of the Magistrate, 
ordering the petitioner to pay Rs, 90 
costs. The Magistrate should now proceed 
to dispose of the case before him with 
all dispatch. I would point out to him 


(1) 6 P R 1906 Or; 114 PLR 1907; 4 Or. L J 78. 
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that he canstill proceed even if accused’s 
Counsel are not present. 
D. Petition accepted. 


- ALLAHABAD HIGH COURT 
First Civil Appeal No. 203 of 1930 
October 23, 1933 
Kine AND COLLISTER, JJ. 
Musammat AZIZUNNISSA— 
PLAINTIFF— APPELLANT 


versus ~- 
SIRAJ HUSAIN AND O0TAERS— 
DEFEN DaNTS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch, I, Art. 91— 
Voidable transfer—Suit to set aside transfer and for 
possession— Limitation for sutt—Contract Act (IX of 
1872), ss. 19-A, 66, 111—Transfer of Property. Act 
(IV of 1882), s. 126—Gift, if can be revoked — Right 
to revoke, if a personal right of donor—Undue in- 
fluence—Burden of proof—Evidence Act (I of 1872), 
8. 68— Due attestation, proof of— When necessary. 

When a person sues toobtain possession of prop- 
erty whichhas been transferred by the person 
through whom heclaims, the suit must be brought 
within the period allowed by Art. 91, Limitation 
Act, so long as the transfer is voidable and not ab 
initio void. When the transfer has been made by 
some person who had no title to make it and the 
transfer is therefore void,then the claim to have 
such transfer set aside willbe merely ancillary or 
incidental to the main claim, which will be one for 

oasession, but when the plaintiff's own predecessor 

s made a transfer, which is voidable and not void, 
the claim to have such transfer set aside cannot be 
regarded as merely ancillary to the plaintifi's 
claim’ for possession. Where the transfers, so far 
as the plea of undue influence is concerned, ara 
voidable under s. 19-A, Contract Act, the plaintiff 
cannot evade the limitation prescribed by Art. 91 by 
merely framing his snit as though it were a suit for 
possession and nothing else. [p 150, col. 1.] 

[Case-law reviewed ] 

Section 126, Transfer of Property Act, does not lay 
down that a gift can be revoked in the same manner 
as a contract can be rescinded. The right of revoca- 
tion which is given by s 126, Transfer of 
Property Act, is aright which is personal to 
the donor, It cannot have been intended by the 
legislature that the successor of a donor could 
revoke a gift made by the latter by merely giving 
him notice [p. 150, col 2.] 

Where there is no serious dispute as to the fact 
of undue influence, the onus is on him who denies 
it, to prove that no undue influence was exercised 
and that the transaction was mada in good faith (p. 
148, col. 1] 

It is unnecessary to prove due attestation 
where the validity of the deed of gift has not 
been specifically denied on -the ground that it 
had not been attested in the manner required by 
law. Lachman Singh v. Surendra Bahadur (21), 
relied on. [p. 153, col. 1.] 

F. O. A. from an order of the Sub-Judge, 
Ghazipur, dated December 23, 1929. 

Dr. K.N, Katju Messrs. K. Varma and 
Shah Jamil Alam, for the Appellant, 

Messrs. P L. Banerji and Akhtar Husain 


Khan, for the Respondents. 
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Judgment.—This is a plaintiff's appe 
against a decree of the Subordina 
Judge of Ghazipur dismissing the plain 
iff's suit for possession of a half share 
certain zemindari and house property whie 
had originally belonged to her patern 
grand-father, Muhammad Husain. TM 
Plaintiff claimed as an heir of the sa 
Muhammad Husain. 

The relationship between the parti 
will appear from the pedigree which 
set forth ir the judgment of the Cou 
below. One Ghulam Sarwar had two som 
Muhammad Husain and Muhanmad Hasa 
Muhammad Hasan married a lady name 
Musammat Wilayati Begam; and after tl 
death of Muhammad Hasan this san 
lady was taken in marriage by Muham 
mad Husain. Muhammad Hasan had ty 
sons, Mahmud Jan and Mohammad Ja 
Mahmud Jan had four wives, one « 
whom was Musammat Sughra Begam, an 
by her he had a son Mumtaz Husain, wi 
is the central figure in this case. Muhan 
mad Husain had three sons, Zain-ul-Abdii 
Amir Eusain and Ahmad Husain. Zain-u 
Abdin died in 1911, leaving a widow, b 
name Musammat Shahanshah Bahu. B 
her he had a daughter, who is the plainti 
in this suitand whose name is Musan 
mat Aziz-un-nissa., She is als 
known and is more often referre 
to in this suit as Begam Jani. Ami 
Husain died without issue in 1914. Ahma 
Husain who was a Deputy Collector die: 
on July 20, 1916, leaving two widow: 
Musammat Sarfarazi Begam and Musam 
mat Wazarat Begam. Muhammad Husai: 
himself died at Lucknow, on February 14 
1919. It isin evidence that he had owne 
considerable property. Some he had in 
herited through Musammat Wilayat 
Begam and to some he had succeeded o» 
the death of his three sons, while th 
rest was ancestral, The zemixdari prop 
erty was in the districts of Jaunpu 
Benares and Ghazipur. 

On the death of Ahmad Husain on 
July 20, 1916, there was no adult mal 
member of the family excep; a yout} 
named Muhammad Yusuf, who is th 
husband of the plaintiff. Muhamma 
Husain himself was at least 100 years old 
This fact is proved by a registered deet 
which was executed by him as long age 
as 1832. He was admittedly blind in 191s 
and was so hard of hearing tha 
one had to speak to him at the top o 
one’s voice. After the death of. Ahmac 
Husain, Mumtaz Hasain, who was a prac 
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ising Barrister at Lucknow came to 
Allahabad and took the affairs of the 
amily intc his hands. The first thing 
«c did was to draw up a wakfnama which 
vas to be executed by Muhammad Husain 
nd the ladies of the family in respect of 
he whole property. In that wakfnama 
16 himself was to be the mutwalli and he 
iad the widest possible powers to spend 
he income at his discretion in the mainten- 
ince of the members of the family. There 
was a clause in it that if any of those per- 
3ons to whom allowances were to be given 
should take to bad habits or make himself 
or herself independent of the mutwalli, 
she latter would be at liberty to stop the 
«allowance. The only exception was to be 
sin respect of Muhammad Husain himself. 
This draft wakfnama was not accepted 
by the ladies as they.saw that under it 
Mumtaz Husain would have absolute power 
over them. After this, Muhammad Husain, 
drafted two agreements of reference to 
arbitration. One was dated September 24, 
1916, and the other was dated September 27, 
1916. Under the former, the alleged dis- 
putes between the two widows of Ahmad 
Husain on the one side and Muhammad 
Husain on the other in respect of dower 
debt, were to be referred to arbitration, 
and under the latter document an alleged 
dispute between the said widows and the 
plaintiff was to be the subject of arbitra- 
tion. Mumtaz Husain himselfwas appoint- 
ed one of the three arbitrators, the other 
two being Syed Nasir-ud-din and Syed 
Amir-ud-din. On September 28, 1916, 
Mumtaz Husain and the other two arbitra- 
tors delivered an award. According to 
the award, all the property which Ahmad 
Husain had left was to go to his two 
widows in lieu of their dower debts and 
right of inheritance and the claims between 
the widows and the plaintiff were to be 
set off against each other. 

Two days later, that is on Septem- 
ber 30, 1916, Muhammad Husain obtain- 
ed a sale-deed from each of the two widows 
of Ahmad Husain in respect of the entire 
property of their husband which had been 
given tothem under the award. On Octo- 
ber 2, 1916, Muhammad Husain executed a 
sale-deed in favour of Mumtaz Husain for 
an alleged consideration of Rs. 6,500. 
Rupees. 500 were paid in cash before the 
Sub-Registrar 1nd a cheque for the balance 
was given to Muhammad Husain. This 
sale-deed covered Muhammad ` Husain’s 
zemindari property in the Jaunpur District. 
On October 15, this sale-deed and also ‘the 
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two sale-deeds which had been executed 
by the widows of Ahmad Husain were 
registered. 

On October 24, 1916, Muhammad Husain 
executed a deed of gift in respect of the 
whole of his remaining property, except 
some insignificant zemindari share in the 
Ghazipur District. The value of the gifted 
property is alleged in the deed to be 
Rs. 10,000, The document was registered 
that same day. Š 


A few days later Mumtaz Husain too 
Muhammad Husain with him to his ow, 
house at Lucknow, leaving the latter d 
grand-daughter and the widows of Ahma 
Husain to fend for themselves. On Sep 
tember 23, 1917, Muhammad Husain execut” 
ed a sapurdnama in which he explained 
what he had done with the sum of Rs. 500 
paid to him at the time of registration 
and how he had spent certain further sums 
and in which he gave detailed instructions 
as to how the sum of Rs. 4,800, the balance 
of the cheque for Rs. 6,000 was to be ap- 
plied. All these sums were to be dis- 
bursed by Mumtaz Husain. Muhammad 
Husain admittedly lived in the house of 
Mumtaz Husain at Lucknow until his death 
on February 14, 1919. The plaintiff's case is 
that Muhammad Husain was blind, deaf 
and in his dotage in 1916. 

There are two aspects of her case. She 
pleads on the one hand that the deed of 
sale and the deed of gift were executed 
by Muhammad Husain by reason of undue 
influence which had been exercised upon 
him by Mumtaz Husain, and that the said 
deeds are therefore voidable and not bind- 
ing upon her. On the other hand, she pleads 
that Muhammad Husain was, at the time 
of the execution of the said deeds, not of 
sound mind within the meaning of s. 12, 
Contract Act, and the transfers are there- 
fore, void: 


We will first deal with the question of 
undue influence. We do not propose to 
go into this matter in any very great 
detail because, for reasons which will 
appear later on, we are of the opinion that 
the suit, on the basisof undue influence, 
is barred by Art. 91 of the Limitation Act. 
There can be no doubt that after the 
death of Ahmad Husain all the members of 
this family placed the utmost reliance 
upon Mumtaz Husain. They looked up 
tohim and he enjoyed their confidence, 
This appears from certain letters which 
were written by the plaintiff's- husband 
Muhammad Yusufto Mumtaz Husain and 
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also by the admissions of Syed Nasir- 
ud-din, a witness for the defendants. There 
can be little doubt and ` the fact is not 
sericusly disputed that Mumtaz Husain 
was ina position to dominate the will of 
Muhammad Husain. This being so, the 
burden lay upon the defendants under 
s. 111, Evidence Act, to show that in 
fact the transactions in question had 
been made in good faith and had not 
been induced by undue influence. From 
the facts which we have already set forth, 
it is clear that Mumtaz Husain, within 
the short period of three months, posses- 
sed himself of practically the whole of 
this valuable property belonging to Muham- 
mad Husain, a blind old man of over 100 
years of age. The profits of the property 
which was sold on October 2, 1916, amount- 
ed to Rs. 1,171 per annum. Thesale con- 
sideration was Rs. 6,500 only and there 
can be little doubt that it was totally 
inadequate. 


The reasons which are given in the 
written statement as having necessitated 
the sale of this property are that Muham- 
mad Husain was in need of money for 
his own maintenance and for the mainten- 
ance of various members of his family. The 
sale-deed itself recites no reasons for its 
execution and the fact that a deed of gift in 
respect of the rest of the property was exe- 
cuted a few days later shows that the reasons 
given in the written statement cannot be 
correct. According to the terms of the 
draft wakfnama Muhammad Husain had 
been anxious to do the best he could for 
all the members of his family, but under 
the sapurdnama of September 23, 1917, 
he gave nothing to any single member of 
his family with the exception of a gift of 
Rs. 800 to Musammat Sarfarazi Begam, 
Evidence has been given for the defend- 
ants that Muhammad Yusuf was a wastrel 


and that on that account Muhammad 
Husain was unwilling to give him 
anything ; but in the sapurdnama 
it - is recited that Muhammad 


Yusuf had now become a man of property, 
the suggestion being that he and his wife 
were well off and did not need any of 
Muhammad Husain’s property. It is also 
recited init that, at the time when Muham- 
mad Husain was about to leave Allahabad 
for Lucknow, Muhammad Yusuf and the 
plaintiff and the latter's mother tried to 
keep him back and he had to obtain help 
from the Police. This is given as another 
reason for disinheriting the plaintiff, who 
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was his own grand-daughter and his onl» 
direct descendant. It will be observed 

however, that no questions were put to the 

plaintiff or to Muhammad Yusuf in cross- 

examination in respect to this allegatior 

that Muhammad Husain had to seek the 

aid of the Police. It also appears, from 
the evidence of a defence witness, namely, 

Sayed Nasir-ud-din, that the widows 

actually wept when Muhammad Husain 
left. We think that we have said enougb= 
to show that the plaintiff had made out 
a strong prima facie case in respect tc 
her allegations of undue influence, but we 
have not called upon Counsel for the 
respondents to reply, in view of our deci- 
sion that asuit on the basis of undue 
influence would be barred by limita- 
tion. 


This question of limitation depends on 
whether Art. 91, Limitation Act, is or is not 
applicable tothe present suit. We will 
first deal with the rulings to which Dr. 
Katju on behalf of the plaintif has refer- 
red us. The first case is that of Shikhar 
Chand v. Dulputty (1). In that case, the 
adopted son of a quondam minor sued to 
have certain transfers set aside on the 
ground of fraud and to obtain possession. 
It was held that the suit fell under Art. 
145, Limitation Act. That case dates 
back to 1879. The next case to which 
we have been referred is that of 
Boo Jinatboo v. Shanagar (2). In that 
case it was held that Art. 92 had no 
application to a suit to set aside a mort- 
gage bond onthe ground of fraud and to 
recover possession. It was held that the 
Article only applied when a bare declara- 
tion was sought. That is a case of 1886. 
In the case of Abdul Rahim v. Kirparam 
(3), it was held that Arts. 91, 92 and, 93, 
Limitation Act, only apply to a suit which 
is brought expressly to cancel a deed. 
A similar view was taken in Sundaram v. 
Sithammal (4), wnere the Court held that 
Art. 91, Limitation Act, was not appli- 
cable to suits in which she sub- 
stantial relief claimed was the recovery 
of land. The above are the cases which 
directly support the plaintiff. Dr. Katju 
has also referred us to certain other cases 
which however are in our opinion dis- 
tinguishable. He has referred us to the 
Privy Council case of Kalyandappa v. 


(1) 5 O 363;5 O L R 374. 
(2) 11 B 78, 

(3) 16 B 186. 

(4) 16 M 311;3MLJ 144. 
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hanbasappa (5). In that case it was held 
iat Art. 141, Limitation Act, was applic- 
mblo to a suit by a reversioner for posses- 
on of immovable property on the {death of 

Hindu female even if it were necessary 

) decidein the suit whether an adoption 
‘as OF was not valid. 
it seems to us that that case can be 
istinguisbed from the case now before us 
ntwo grounds. In the first place, it was 
eld there that the adoption was void and 
10t voidable, Inthe second place, it was 
«suit by a reversioner and therefore it is 
lear that he was not claiming through the 
«widow whohad made the adoption. In the 
resent case, the plaintiff is claiming 
Miirectly through the person who made the 
ransfers which are the object of attack in 
his suit. Another case which has been 
eferred to us is Narsagouda v. Chawagouda 
6). but in that case also the sale-deed was 
‘oid and not voidable. We have also been 
eferred to the Privy Council case of 
etherpermal v. Muniandy (7), but that 
ase also is distinguishable, because it was 
here held that the transaction in question 
vas asham. Another case, which has been 
eferred to by the lower Court in its judg- 
nent, is that of Bageshra v. -Sheonath, 32 
Mnd. Cas. 930 (8). That was a case of this 
Mdigh Court. Weare of opinion that the 
»bservations from the judgment in that case 
«which have been quoted by the learned 
_Subordinate Judge are more in favour of 
she defendants than of the plaintif. The 
reason for the decision given in that case 
was that the plaintiff there had a transfer 
ain his favour which was prior to the defend- 
ant’s transfer and so he was entitled to 
ignore the latter. 

We have been referred to a large number 
of authorities on behalf ofthe defendants, 
We will deal with those which appear to 
«a8 to be most appropriate to the present 
zase. Inthe caseof Hasan Ali v. Nazo (9), 
in the year 1889, it was held by this Court 
that where a nephew sued for his share of 
inheritance and to set aside a gift made 


(5) 79 Ind. Oas. 971; A I R1924 P O 137; 51I A 
220; 48 B41); 22 A LJ 508; 46 M LJ 598; 28 O 
W N 666; 26 Bom. L R 509; (1924M WN 414; 
34 M LT lll; 20 LW 109;11 OLJ 181; 100 & 
bor 11M; LR 5A P OC 97;1 O0'W N 553 

). 

(6) 47 Ind. Oas. 581; A I R1918 Bora, 188; 42 B 
“638; 20 Bom. L R 802. 

(7) 3530 551; ,35-I A99; 12 CW N 562; 10 Bom. 
LR 590; 5 P L J290; 7 0 L J 528; 14 Bur. LR 
108; IS MLJ 277;4ML T 123;4LB R 266 


C). 
(8).32 Ind. Oas. 930; 14 A LJ 464. 
(9) 11 A 456; A W N 1889, 109, / 
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by his uncle onthe ground that the latter 
was “very old and out of his senses,” 
Art. 91, Limitation Act, applied. In Deo 
Singh v. Ram Dulaiya (10), the plaintiff, 
who had sued to recover possession of a 
village in 1925, alleged that a deed of gift 
which set out that she had given this 
village to her thrae brothers in 1909, had 
been procured from her by fraud and 
undue influence. It was held that the 
plaintiff would have been entitled to have 
the instrument cancelled or set aside 
immediately the undue influence was 
withdrawn and that no action having been 
brought within three years, the suit was. 
barred under Art. 91. The Court remark- 
ed that it was impossible for an action for 
possession to succeed unless the plaintiff 
could first succeed in having the deed of 
gift set aside. In that case Hasan Ali v. 
Nazo (9), was referred to. The case of 
Raja Rajeswara v. Arunachalam Chettiar 
(11), directly supports the defence. In that 
case, the view which had been taken in 
Sundaram v. Sithammal (4), was dissented 
from, There are four Privy Council cases 
to which our attention has been -drawn on 
behalf of the defendants. The first is that 
of Jagadamba v, Dakhina (12). In that 
case, the plaintiffs as collateral heirs 
of a childless Hindu questioned certain 
adoptions which purported to have been 
made by the latter's widows in 
pursuance of an authority from him, such 
adoptions having been followed by con- 
tinuous possession and having been recog- 
nized in formal instruments, proceedings 
and decrees to which the plaintiffs were 
parties. 

It was held that the suits were barred 
under Art. 129, Limitation Act, 1871. The 
next case is that of Janki Kunwar v. Ajit 
Singh (13). Inthat case, a husband and a 
wife sued for restoration of certain property 
on payment of consideration on the ground 
of fraud and undue influence. It was held 
by their Lordships of the Privy Council 
that Art. 91, Limitation Act, was applicable. 
The ground on which the learned Judges in 
Raja Rajeswara v. Arunachalam Chettiar 
(11), dissented from the view taken in 
Sundaram v. Sithammal, (4), was that it was 
at variance with this Privy Council ruling. 


(10) 135 Ind. Cas. 232; AI R 1932 All. 63; (1931) 
A LJ 909; Ind, Rul, (1932) All. 56, 

(11) 19 Ind Oas 596; 38 M 321; (1913)-M W N 453; 
13 M L T 469; 24 M LJ 592. KE 

(12; 13 0303; 13 I A 85; 4 Sar. 715; 10 Ind. Jur. 
307 (PO). 

(13315 O 58; 14 I A 148; 5 Sar, 92; 12 Ind, Jur, 9 
(P O 
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In the case of Mohesh Narain v. Taruck 
Nath (14), an adopted son sued to obtain 
certain property. The defendant set up a 
prior adoption and it was held by their 
Lordships of the Privy Counci! that the 
suit was one to set aside an adoption under 
Art. 129, Limitation Act, 1871. The last 
Privy Council case cited on behalf of the 
defendants is that of Malkarjan v. Narhari 
(19). That was a suit for redemption of a 
mortgage. Property had been sold at a 
judicial auction after notice had been 
wrongly served on a person who was not the 
legal representative of thej udgment-debtor's 
estate. Their Lordships held that Art. 12 giv- 
ing a limitation of one year only, was appli 
cable. The view put forward on behalf of the 
defendants is also supported by other rul- 
ings, namely, Banku Behari v. Kristo 
Gobindo (16), Rameshwar Prasad v. Lachmi 
Prasad (17), Harihar v. Dasarathi (18), 
Srinivasa v. Hanmanth (19) and Hassu v. 
Bazida (20). 

It is clear from the cases which we have 
cited that conflicting views have been taken 
in India. Butit seems to us that the view 
which has consistently been taken by this 
Court and the trend of the more recent 
authorities of other High Courts and the 
judgments of their Lordships of the Privy 

founcil support the view that when a per- 
son sues to obtain possession of property 
which has been transferred by the person 
through whom he claims, the suit must be 
brought within the period allowed by Art, 9], 
Limitation Act, so long as the transfer is 
voidable and not ab initio void. When the 
transfer has been made by some person who 
had no title to make it and the transfer 
is, therefore void, then the claim to have 
such transfer set aside will be merely an- 
cillary or incidental to the main claim 
which will be one for possession, but when 
the plaintiff's own predecessor has made a 
transfer, which is voidable and not void, 
the claim to have such transfer set aside 
cannot be regarded as merely ancillary to 
the plaintifi’s claim for possession. The 
transfers in the present suit so far as the 
plea of undue influence is concerned, are 
voidable under s. 19-A, Contract Act. The 

(14) 20 O 487; 20 I A 30;6 Sar, 261; 17 Ind. Jur. 
164(P C). 

(151 25 B 337; 27 TA 216; 7 Sar, 739,50 WN 
10; 2Bom.L R 927; 10 M LJ 308 PO), 

a6 300 433, ` 

(17331 O 111; 70 W N 688. 

ib) 33.0 257;9 OWN 636; 1 O L J 408. 

(19; 24 B 260; 1 Bom. L R 799, 

(20) 142 Ind, Cas, 586; A 1R 1933 Lah. 399; Ind. 
Rul, (1933) Lah, 212; 34 P L R 412 
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plaintif cannot evade the limitation pres 
cribed by Art. 91 by merely framing hi 
suit as though it were a suit for possessio; 
and nothing else. f 

A plea has been taken by Dr, Katju o1 
behalf of the plaintiff that since, unde 
s. 126; Transfer of Property Act, a perso 
can revoke a gift in any of the cases (savı 
want of failure of consideration) in which i 
it were a contract, it might be rescinded 
therefore, a gift can be revoked in thi 
same manner in which a contract can bi 
rescinded. Section 66, Contract Act, prc 
vides for the rescinding of contracts. Bu 
it will be observed that s. 126, Transfer o 
Property Act, does not lay down that a gif 
can be revoked inthe same manner as : 
contract can be rescinded. The right o 
revocation which is given by s. 126, Trans 
fer of Property Act, appears to us to bee 
right which is personal to the donor. We 
cannot think the Legislature intended tha 
the successor of a donor could revoke a gif 
made by the latter by merely giving hin 
notice. If this were the correct view ther 
Art. 91, Limitation Act, would have ni 
meaning so far as gifts are concerned. Ai 
regards the sale deed, Dr. Kaiju bases : 
similar argumenton s. 86, Trusts Act. Ir 
our opinion, the reasons which we have 
given for not accepting his argument iz 
respect of the gift apply with equal force ir 
respect of the sale deed. Dr. Katju ha: 
been unable to quote any authority In sup 
port of his plea. We are of opinion that 
there is no force in it, 

Our view therefore is that this suit, s 
far as the plea of undue influence i 
concerned, is barred by Art, 91, Limita 
tion Act. It is clear from the statement: 
of the plaintiff and her husband that thes 
knew about the transfers at the tim 
when Muhammad Husain left Allahabad 
They were aware of the influence whic} 
Mumtaz Husain exercised, end it ma 
reasonably be assumed, that his influence 
over Muhemmad Husain continued unti 
the latter's death. This last named even 
would be one of the facts entitling the 
plaintiff to have the documents set aside 
within the meaning of the last column o 
Art. 91, Limitation Act; limitation woul 
therefore begin to run from the date o 
Muhammad Husain’s death. 

The alternative plea of the plaintiff i 
that Muhammad Husain, at tha time ahe 
he executed the deed of sale and the dee 
of gift, was not capable of understandin; 
their contents and was nok able to forp 
a rational judgment as regards the effec 
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‘hich the said transfers would have upon 
is property. This pleais based ons. 12, 
Jontract Act. The onus on this point was 
vimarily on the plaintiff and it has to 
6 seen whether she has discharged it. 
“ is not denied that Muhammad Husain 
vas of sound mind up to the year 1914; 
m is alleged on behalf of the plaintiff 
hat it was in or after that year that his 
«nental faculties broke down. ` 


As we have already shown, Muhammad 
Jusain was a man of at least 100 years 
ff age iu 1916. He was also blind and 
vas hard of hearing. There is oral evidence 
m both sides, but the most important 
yvidence is to be found in certain documents. 
The plaintiff's Counsel relies strongly upon 
1 statement which was made by Muhammad 
m{usain when he was examined on commission 
m August 27, 1916, ina certainsuit. He was 
asked what relationship Musammat-Farzana 
Khanam had with Mahmud Jan, who officia- 
med as priest ut the marriage of Musammat 
Farzana Khanam and what amount was 
fixed as her dower. Muhammad Husain 
replied to each of these questions that he 
did not remember. Musammat Farzana 
Khanam was one of the wives of Muham- 
mad Husain’s nephew Mahmad Jan and 
so it is argued that, since Muhammad 
Husain must have known all about Musam- 
mat Farzana Khanam, his reply that he 
did not remember, was clearly indicative 
of vacuity of mind. In the same statement 
Muhammad Hussain said that he did not 
know Musammat Surgha Khanam, who 
“was another wife of Mahmud Jan. It 
appears, however, that inthat suit Musammat 
Farzana Khanam was claiming her dower 
debt and it is an admitted fact that she 
and Musammat Sughra Begam are sisters. 
Tt is alsoadmitted that two sisters cannot 
under the Muhammadan Law be married at 
the same time to the same man. It is 
therefore argued on behalf of the defend- 
ants that Musammat Farzana Khanam 
could not have succeeded in that suit 
without showing that Musammat Sughra 
Begam had been divorced and it is 
suggested on behalf of the defendants 
that Muhammad Husain affected forgetful- 
ness because he did not want a family 
scandal to be made public. Some support 
is given to the suggestion that Musam- 
mat Sughra Begam had been divorced 
by the evidence of Mirza Shamsuddin, 
a witness for the defendants. He says: 
“Tha relation of husband and wife had not 


continued between Mahmud Jan and Mumtaz 
Husain's mother (ù e. Musammat Sughra Begam 
` 
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up to the last, Perhaps she was divorced by 
Mahmud Jan. I do not know the reason of the 
divorce.” 

If the statement which Muhammad Hu- 
sain made is examined, it will be seen 
that he was able to understand all the 
questions put to him. He gave his name, 


-his father's name, his sect, his age and 


his occupation and he was able to take 
the oath. The evidence was taken on 
commission by a vakil named Beni Baha- 
dur. - The latter made a note that the 
witness was blind and very old, but that 
is all he noted, he wrote nothing to 
show or to suggest that Muhammad Hu- 
gain was unable to understand questions 
which were put to him and was not a 
competent witness. Neither party to that 
suit appears to have taken any objection 
as regards Muhammad Husain’s mental 
capacity at the time when he was being 
examined; and the very fact that a com- 
mission was issued for his examination 
shows that he was considered to be a 
competent witness. On the whole, we are 
of opinion that this piece of evidence 
supports the defendants rather than the 
plaintiff. 


The transfers which were made by 
Muhammad Husain were registered. The 
Sub-Registrar’s endorsement shows in each 
case that he admitted execution. At the 
registration of the sale-deed, the Sub-Re- 
gistrar noted that the executant was very 
muchadvanced inage, but that he wasin 
full possession of his senses, A similar remark 
was made by the Sub-Registrar when the 
deed of gift was registered. These two docu- 
ments were registered at Allahabad, When the 
sapurdnama was registered at Lucknow, the 
Sub-Registrar endorsed the following remark 

“On account of his being blind, the document 
was read over and explained to the person completing 
the document in my presence and he admitted the 
contents of the documents. On May 24, 1916, 
Muhammad Husain executed a power of attorney, 
That document was not compulsorily registrable 
but it was registered, and the Sub-Registrar note 
that the executant admitted execution and completion 


of the document.” 
of f 


It will be observed sigh that power 
attorney was in favour of his son Ahmad 
Husain among other persons and it seems 
unlikely that Ahmad Husain, who wasa 
Deputy Collector, would have been a party 
toa fraudulent execution by a person who 
did not understand what he was doing. 
The agreement of arbitration dated Septem- 
ber 24, 1916, was also registered, although 
that document, too, was not compuisorily 
registrable. In that case, the Sub-Registrar 
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noted that Muhammad Husain, though 
advanced in age, wesin his proper senses 
and that he answered each and every 
question, If Muhammad Husain had in 
fact been so obviously mentally incapable 
as the plaintiff makes out, it would have 
been a most unwise thing to produce him 
before the Sub-Registrar for the registration 
of documents which did not require to be 
registered. No suggestion has been made 
against the honesty of the Sub-Registrar 
either at Allahabad or at Lucknow. He 
was not called and examined and we cannot 
presume that he made his endorsements 
otherwise than honestly and in good faith. 
The next piece of documentary evidence 
which supports the defendants is contained 
in a letter which was written by Muhammad 
Yusuf to Mumtaz Husain on or about 
September 14, 1916. The body of the letter 
goes to show the ‘degree of ascendency 
which Muhammad Husain had acquired 
over Muhammad Yusuf; but there is a 
significant post-seript which throws light 
about the mental condition of Muhammad 
Husain. That post-script runs as follows: 
“Yesterday ‘dada abba’ ii e Muhammad Husain) 
called me and said: ‘Why has not Mumtaz Husain 
come ? No income is received from the illagas 
Wherefrom the expenses will be met? You should 
go yourself to the ilaga and make management 
and collections and money.’ I told him the cause 
of your not coming, whereupon he said: I wil) not 
write anything to those persons’ (the widows 
of the deceased), If they live with mel will have 
regard for their maintenance. If they want to take 
the share of Deputy Sahib and to file a suit for 
dower’ debt, they may take the property which 


belongs to him. It is a portion of Boka Sarai,fetc., 
and they have nothing to do with me.” 


Muhammad Yusuf says that he wrote this 
post-script at the dictation of one Afzal 
Husain, who is a brother of Murctaz Husain. 
We think we may fairly say that this is 
an absird explanation, for there is no ap- 
parent reason why he should have written 
such things in this post-seript at the dicta- 
tion of someone else. This post-script shows 
that Muhammad Husain was able 
to take an interest in things and to 
give orders about his estate. There is an- 
other letter from Muhammad Yusuf to 

‘Mumtaz Husain dated September 15, 1916, 
and in that letler also he refers to the 
orders which he had received from Muham- 
mad Husain. That letter also shows that 
their karinda, a man named Gajadhar, con- 
sidered himself to be under the orders of 
Muhammad Husain, for be had told Muham- 
mad Yusuf that he would not render ac- 
counts to him unless Muhammad Husain 
directed him to doso. These letters support 
the case of the defendants and show that 
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Muhammad Husain was taking an intelliger 
interest in his affairs and in his zamin 
dari in the year 1916. The very fact tha 
undue influence has been pleaded an 
very vehemently argued in this case sug 
gests that Muhammad Husain had a min. 
which could be influenced. 

As regards the oral evidence, the learne. 
Subordinate Judge has discussed anc 
analysed the statements of the witnesse 
and has arrived at the conclusion that the 
witnesses who have been examined o 
behalf of the plaintiff are not worthy o 
credit. We have examined the evidence 


“with care and we are of opinion that the 


opinion that the conclusion to which he 
has arrived is correct. We would no! 
otherwise place very much value-on the 
oral evidence which has been given by the 
defendants, but it is supported by thé 
documents to which we have made reference 
and we .are, therefore, of opinion that il 
must be accepted in preference to the evi 
dence which has been given for the plaintiff 
We accordingly affirm the finding of the 
trial Court that Muhammad Husain wat 
not of unsound mind at the time wher 
he executed the deed of sale and the deec 
of gift of 1916. A plea which has beer 
taken on behalf of the plaintiff is tha 
the deed of gift is void for the fact tha: 
Muhammad Husain had no property lef 
at Allahabad at the time of its regis 
tration. 

In the sale-deed of October 7, 1916, i 
was stated that among other property Mu 
hammad Husain was transferring a shar 
in the house in Allahabad and that tha 
was the share which he had inherited fron 
his wife Musammat Wilayati Begam. A 
the place in the document where th 
boundaries are given, it is stated that th 
share in the house which was being sol 
was a three pies share. In the deed o 
gift Muhammad Husain purported to trans 
fer a one pie share in the same hous: 
which he had inherited from his son Ami 
Husain. It is argued on behalf of th 
plaintiff that the language used in thi 
sale-deed was intended to cover Muhamma. 
Husain’s entire share in the house i 
question. We are not prepared to accep 
this argument when it is expressly statec 
in the sale-deed that a three Dies shar 
inherited from Musammat Wilayati Began 
was being transferred and itis expressi; 
stated in the deed of gift that a one pi 
share inherited from Amir Husain was 
being transferred. No evidence has beer 
called to show that in point of fact Mu 
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hammad Husain did not own a four pie 
share in this house. We agree with the 
view which the Court below has taken on 
this point. 

Another point taken on behalf of the 
plaintiff is that the deed of gift is invalid 
because it i not proved to have been 
attested as required by law. There isa 
rubkar on the record, paper No. 301-A, 
dated July 22, 1929, in which Counsel for 
both parties agreed that all registered 
documents should be admitted in evidence 
without proof of “tahrir wa takmil.” In 
view of that clear agreement between the 
parties it seems to us that it was not 
necessary for the defendants to call any 
of the attesting witnesses; but actually 
they did call one such witness, who proved 
due attestation so far as he was concerned, 
In accordance with a recent Full Bench 
ruling of this High Court in Lachman 
Singh v. Surendra Bahadur (21), it was 
unnecessary for the defendants to prove 
anything further in view of the fact that 
the validity of the deed of gift had not 
been specifically denied on the ground that 
it had not been attested in the manner 
required by law. Even if the rubkar 
referred to did not cover the deed of gift, 
we consider that the defendants have proved 
all that is necessary for proving the validity 
of the said deed of gift. 

The last plea taken on behalf of the 
plaintiff is that the sale-deed is void for 
want of consideration. The sapurdnama of 
September 23, 1917, certainly shows that 
Muhammad Husain himself got very little 
out of the consideration and there are 
many suspicious circumstances about the 
various alleged payments which are referred 
to therein; but the fact remains that 
Rs. 500 and a cheque for Rs. 6,000 were 
handed over to him at the time of regis- 
tration. Whatever Muhammad Husain may 
have done with the money afterwards, we 
do not think it can be held that there was 
no consideration for the sale. 

There remains a very small property in 
the Ghazipur District. This property is 
admittedly in the possession of a lessee. 
The plaintiff alleges that the lessee has 
for many years been paying the rent to 
Mumtaz Husain and his heirs and the 


lessee herself stated this in her written. 


statement. The allegation is denied by 
the defendants. There is no evidence either 
way, but Mr. Peare Lal Banerji, who ap- 
pears for the defendants, admits that the 


(21) 139 Ind. Cas. 1; A IR 1932 All. 527; (1932) A 
LJ 653; Ind. Rul, (1932) All, 505 (F B). 
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plaintiff is entitled to proprietary possession 
of this property and he has no objection 
to a decree being passed to that effect. 
There is no proof that the plaintiff is entitled 
to mesne profits. 

The result of our findings is that we 
allow this appeal to this extent only that 
we decree the plaintiffs claim for proprietary 
possession ın respect of items Nos. 8 to 14, 
both inclusive of list C of the property attach- 
ed to the plaint. In other respects this ap- 
peal is dismissed, The defendants will get 
their costs from the plaintiff. 

D. Appeal partly allowed. 





LAHORE HIGH COURT 
Criminal Revision Petition No. 238 of 1933 
May 19, 1933 
Jar Lat, J. 

GHULAM AHMAD - PETITIONER 

Versus ~ 
EMPEROR—Oprposits PARTY 

Criminal trial—Benefit-ef doubt—Prosecution wit- 
nesses not implicating one of the accused in their 
examination before Magistrate—Trial by the same 
Magistrate—W itnesses implicating the accused in trial 
—Accused, whether entitled to benefit of doubt. 

Where the prosecution witnesses did not implicate 
one of the accused in their examination by the 
Magistrate previous to the trial, but did implicate him 
in examination before the came Magistrate during the 
trial ; 

Held, that, that accused was entitled to the benefit 
of doubt, and must be acquitted. E 

Cr. R. P. from an order of the'Addibional 
Sessions Judge, Jhelum, dated February 13, 
1933. a. 

Mr. Din Muhammad. for the Petitioner. 

Diwan Ram Lal, for the Opposite 
Party. 


Order.—Muhammead Hayat Khan, a 
Head Constable, and Ghulam Ahmad, the 
Tlaqadar, have been convicted for having 
extorted a bribe of Rs. 230 from the ac- 
cused in a case under s. 107, Oriminal 
Procedure Code. Against Muhammad 
Hayat Khan there is convincing evidence 
on the record, both direct and circumstan- 
tial, which has been believed both by the 
trial Magistrate and on appeal by the learn- 
ed Additional Sessions Judge. I see no 
reason to differ from their conclusions and 
dismiss the petition of Muhammad Hayat 
Khan. I do not agree that the sentence 
is excessive. 

As regards Ghulam Ahmad there is 
some doubt in his case of which he should 
have the benefit. The doubt is created 
on account of the fact that the prosecu- 
tion witnesses, who have deposed at the 
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trial that Ghulam Ahmad also took part 
in the extortion of the bribe by Muham- 
mad Hayat Khan, were examined by the 
same Magistrate previous to the trial in 
the absence of both the accused on 
August 18, and in those statements they 
did not implicate Ghulam Ahmad at all, 
though at the trial they did implicate him. 
Under the circumstances Ghulam Ahmad 
ought to have the benefit of the doubt and, 


accepting his petition, I acquit him and ` 


direct his release from jail forthwith. 
D. i Order accordingly. 


MADRAS HIGH COURT 
Criminal Revision Case No. 43 of 1934 


(Criminal Revision Petition No. 38 of 1934). 


August 3, 1934 
PanpRane Row, J. 
In re K. SRIRANGACHARTAR— 
PETITIONER. 

Criminal Procedure. Code (Act V of 1898), ss. 235, 236, 
237, 403 (1) (2)—Penal Code (Act XLV of 1860), ss. 380, 
467_—Offences of stealing blank railway ticket and 
forging entries thereon--Trial for theft— Acquittal 
— Second trial for forgery—Legality. : 

The accused was committed to the Sessione 
to be tried on two separate charges accusing him 
of two distinct offences, namely, (7) of having 
stolen a blank second class railway ticket from a 
railway station and (ii) of having forged entries 
thereon with intent to cheatthe Railway Adminis- 
tration. He was tried of the first offence by a jury 
and acquitted. The trial in respect of the second 
. offence was then taken up. The accused pleaded 
that the trial was barred under s. 403 (1), Oriminal 
Procedure Code: f 

Held, that inasmuch as the case was notone in 
which there was a doubt as “to which offence 
was committed but one in which the facts dis- 
closed two distinct offences, it fell within s. 235 (1; 
of the Oriminal Procedure Code, and the second 
trial was not barred in view of the provisions of 
s. 403 (2), Criminal Procedure Code. 

Sections 235 (1) and 236 are mutually exclusive 
and ifa case is governed by one of them it cannot 
be governed by the other; and s. 237 applies only 
to cases governed by s. 236, 

Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of Session of the Chingleput 
Division, dated December 20, 1933, and 
passed in Sessions Case No 31 (a) of 1933. 

Mr. K. S. Jayarama Ayyar for Mr. M. E. 
Rajagopalachariar, for the Petitioner. 

The Public Prosecutor, for the Crown. 


Order.—The petitioner was committed 
to the Chingleput Sessions Court to take 
his trial on two separate charges accusing 
him of two distinct offences, viz., the 
offence of theft of a blank second class 
Railway ticket from the Soutb Indian 


In re K. SRBIRANGAOHARIAR 


.one in which a person 
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Railway Company’s booking office at 
Conjeevaram punishable under s. 3°0 of 
the Indian Penal Code, and the offence of 
forgery in respect of certain entries alleged 
to have (been) made by him in that ticket 
with intent that fraud may be committed, 
punishable under s. 467, Indian Penal 
Code. 

The trial of the petitioner was proceeded 
with at first only in respect of the first 
offence, i.e., the offence of theft. This 
trial in respect of the offence of theft 
which was held by the Assistant Sessions 
Judge, Chingleput, with the aid of the 
jury ended in acquittal. Thereupon the 
trial of the petitioner in respect of the 2nd 
offence, the offence of forgery, was taken 
up by the Sessions Judge, Chingleput. The 
petitioner contended that his acquittal in 
the earlier trial was a bar to the sub- 
sequent trial. The contention was repelled 
by the Sessions Judge in a reasoned 
order dated December 20, 1933. 

The present Revision Petition attacks 
the correctness of this order of the Sessions 
Judge and seeks to have it reversed. The 
only argument is that ss. 236 and 237, 
Criminal Procedure Code, apply to the 
present case and that consequently the 
previous acquittal isa bar under s. 403 (|), 
Criminal Procedure Code. This argument 
was considered by the learned Sessions 
Judge and did not meet with acceptance. 

This is nota case in which there can 
be any doubt as to which of several 
offences the facts which can be proved 
will constitute; on the contrary the facts 
which can be proved clearly disclose two 
distinct offences and only two, viz., the 
offence of theft and the offence of forgery. 
In other words, the case is one to which 
8. 235 (1), Criminal Procedure Code, applies, 
the case for the prosecution being that 
the petitioner first stole a blank Railway 
ticket from the booking office to which he 
had access as a relative of the Station 
Master, and then committed forgery by 
making certain entries therein so that a 
fraud may be committed on the Railway 
Company. An analogous case would be 
is charged with 
theft of a blank cheque form and sub- 
sequent forgery thereof. It is clear from 
s. 403 (2), Criminal Procedure Code that a 
previous acquittal is no bar to a trial for 
any distinct offence for which a separate 
charge might have been made in the former 
trial under s. 235 (1), Criminal Procedure 
Code. Section 235 (1) and s. 236, Criminal 
Procedure Code are mutually exclusive, 
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nd if a case is governed by one of them 
4 cannot be governed by the other. 
ion 237, Criminal Procedure Code obviously 
ıpplied only to cases governed by s. 236, 
Yriminal Procedure Code. < 

I am of opinion that the order of the 
Sessions Judge sought to be set aside 
n revision is right. The petition is, there- 
fore, dismissed. l 

A. Petition dismissed. 


LAHORE HIGH COURT 
Criminal Revision No. 664 of 1933 
May 13, 1933 
Aaa HAIDAR, J. 
MOHAMMAD DIN AND OTAERS— 
PETITIONERS 
VETSUS ii 
HUSSAIN—COOMPLAINANT ~ OPPOSITE 
PARTY. 

Criminal Procedure Code (Act V of 1898), s. 203— 
Penal Code (Act XLV of 1880), ss, 452 and 500— Com- 
plaint under, dismissal of— Another complainant filing 
another complaint on same facts—Competency of. 

Where a complaint under ss 452 and 500, Penal 
Code, is dismissed under s, 203, Criminal Procedure 
Code “another complaint on the same facts by 
different complainant is allowable and it isnotan 
abuse of process of law Emperor v. W. C. Kaymer 


(2), followed. Allah Ditta v. Karam Bakhsh (1), not 
followed. 


C. Revn. from an order of the District 
Magistrate, Gujrat, dated April 28, 1933. 

Facts.—On March 9, 1933, one Barkat 
Ali filed a complaint under s. 452-500, 
Indian Penal Code inthe Oourt of Sheikh 
Abdul Rahim, Magistrate, First Olass, 
against the petitioners. The Magistrate 
dismissed the complaint under s. 203, Crimi- 
nal Procedure Code. A revision was filed 
in my Court and by order dated March 
29, 1933, I dismissed the revision application 
against the orderof Sheikh Abdul Rahim, 
Magistrate, 1st Class. 

In the meantime a cousin of Barkat Ali, 
the complainant, filed another complaint 
under s. 452-453, Indian Penal Code. This 
complaint was assigned to the Tahsildar, 
Magistrate 2nd Olass, for trial. ThejTahsil- 
dar summoned the petitioners under s. 452, 
Indian Penal Code. 

The petitioners by order dated March 
23, 1933, of M. Sultan Bakhsh, Magistrate, 
2nd Class, were summoned unders. 452, 
Indian Penal Code. : 

. Report.—The factsas given in the 
complaint filed by Barkat Aliand dismissed 
-by Sheikh Abdul Rahim, Magistrate, lst 
“Class, on March 10, 1933, under s. 203, 
Criminal Procedure Oode, the revision 
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against whose order was dismissed by me 
on March 29, 1933, are the same as those 
in the complaint filed by a cousin of Barkat 
Ali on March 20, 1933. The complaint . 
of Hussain is also against the same 
persons against whom a complaint was filed 
by Barkat Ali. The lawon this point laid 
down in Allah Ditta v, Karam Bakhsh (1). 

From the perusal of the law as interpreted 
in this ruling of the High Court it is clear 
that another complaint on the same facts 
by a friend of the first complainant 
constitutes an abuse of the process of law 
and that such complaints should not be 
allowed to proceed. 

I therefore, under the abovesaid authority 
submit the record of the case to the Hon'ble 
High Court with the recommendation that 
the order of Sultan Bakhsh, Magistrate, 
2nd Olass, summoning the petitioners for 
an offence under s. 452, Indian Penal Code, 
on the same facts on which the complaint 
of re Ali was dismissed may be set 
aside. - 


Order.—I refuse to accept the reference. 
I would refer to follow the principle:laid 
down in a Division Bench judgment of the 
Allahabad High Court in Emperor v. W. 
C. Keymer (2). The present case is ina 
sense stronger than the precedent quoted 
above, inasmuch as the complainant is a 
different individual. 


D. Reference rejected. 

(D 127 Ind Cas, 15; A I R 1930 Lah. £79; 11930) 
Cr. Cas 923; 31 Or. L J 1180; 12 Lab. 9; Ind. Rul 
(1930) Lah. 815. i 


(2) 22 Ind. Cas. 145; A IR 1914 All. 179; 15 Or. L 
J 1; 36 A 53,12 ALJ1, eo 


MADRAS HIGH COURT 
Second Civil Appeal No. 400 of 1932 
April 27, 1934 
Ramesam, J. 
M. G. SUNDARAGIRIRAJA AYYANGAR 
AND OTHERS—APPBLLANTS 


VETSUS 
D. BALASUBRAMANIA AYYAR 
AND ANOTHER- — RESPONDENTS 

Limitation Act (IX of 1908), s. 5—Land Acquis}. 
rm Act y o P Appeal under~- Appeal brant 
preferred to Haig ourt— Return for re- ; 
to District Court—Ezxelusion of Heh age 

An appeal under the Land Acquisition Act was 
filed in the High Oourt on July 15, 1995. On Sep- 
tember 18, 1930, it was directed to be returned and 
re-presented to the District Court. It wag duly 
re-presented but it should, in the normal course 
have been presented to the District Court on April 
15, 1925. The District Judge held t. 


£ hat th i 
between April 15, 1925, and July 15,1975 codda 
be excluded in computing the period of limitation 
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though. the period after July 15, could be erclud- 
ed ; 


Held, that as the practice was to file such appeals 
in the High Court, until the High Court decided 
otherwise in 1927, the period between April 15 and 
July 15 should also be excused. Janapareddi 
Venkatareddi v. Janapareddi Adhinarayana Rao (1), 
Ramachandra Rao v, Ramachandra Rao (2) and 
Sunderabai v, Collector of Belgaum (3), referred 
to, 


- Appeal against the decree of the District 
Oourt of Ramnad at Madura in Appeal 
Suit No. 40 of 1931 preferred against the 
order ofthe Court of the Subordinate Judge 
of Ramnad at Madura,dated January 24, 
1925, and made in O. P No. 31 of 1924 (O. 
P. 68 of 1920, District Oourt, Ramnad). 

Mr. Patanjali Sastri, for the Appellant. 

Mr. Rajah Ayyar for Mr. Gopalaswamy, 
for the Respondent. 

Judgment.—The only question in this 
case is whether the delay in filing the 
appeal to the lower Appellate Oourt should 
be excused and the appeal allowed to 
proceed or the appeal should be dismissed, 
and delay not being excused. 

The appeal was originally presented to 
the High Court on July 13, 1925. It was 
directed to be returned by order dated 
September 18, 1930. There was no further 
delay in representation to the District Court 
where it ought to have been presented on 
April 5, 1925. The District Judge held 
that the period which elapsed after July 13, 
1925, may be excluded from the comput- 
ation but held that the interval between 
April 5, 1925, and July 13, 1925 cannot be 
excluded. - 


It is conceded on all hands that, at that 
time, the practice was to file such appeals 
(under the Land Acquisition Act, s. 54) 
to the High Court. The two decisions of 
this Court [S. R. No. 7968 of 1927, decid- 
ed by Devadoss and Jackson, JJ. 
and Janapareddi Venkatareddi v. Ja- 
naparedki Adhinarayana Rao (1)], holding 
that the appeal lay tothe District Court 
and not to the High Court were passed 
after 1925. But the learned District Judge 
held that the decision in Ramachandra Rao 
v. Ramachandra Rao (2), on which these two 
decisions ‘were based was passed on 
January 24, 1925, and that its effect is 
that appeals should be filed to the Dis- 
trict Court and .not to the High Court. 
The actual decision in Ramachandra Rao 


(1) 119 Ind. Oas 42; 52 M142; 29 L W 343; A IR 
1929 Mad 351;56 M L J 357; Ind. Rul. (1929) Mad, 


874. 

(2) 67 Ind. Oas. 408: 45 M 320; 30 M LT 154: 26 
OWN 713; 35 OL J 545; 16 LW 1; (1992) M WN 
359; 20A LJ 684; 43 M L J 78; 24 Bom, LR 963: 
A IR 1927 P O80, 49 IA 129 (P 0), 
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v. Ramachandra Rao (2), relates to the 
question of res judicata, but the reasoning 
init leadsto the conclusion that the decree 
in question was a decree and that anappeal 
lies to the District Court. The District 
Judge observes: 

“Tt will be apparent that s, 54 impliedly affirms that 
appeals shall lie from the decision of the Courts con- 
stituted under the Act as if they were decrees,” 


As to this, I would only say that what is im- 
plied cannot be apparent and until the 
Court actually decided the point in 1927, 
the practice was to file appeals in the 
High Court. 

In these circumstances, I hold that the 
District Judge should have excused the 
delay: Sunderabai v. The Collector of Bel- 
gaum (3). I excuse the delay, reverse the 
decree of the District Judge and remand 
the case for disposal according ta law. 

The court-fee paid by the appellant in 
appeal shall be refunded. All other costs 
will abide the result. 2 

A. Case remanded. 
(3) 52 Ind, Cas, 897; 43 B 376; (1919) M W N 254; 


230 W N 753; 21 Bom, L R 1148; 461 A15 
(PO). - 


—_——— 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 221 of 1933 
May 12, 1933 
SaADI Lat, CO. J. 
ABDUL AZIZ—ACOUSED—PETITIONER 


versus _ 
NOOR ELLAHI—COMPLAINANT— 


OPPOSITE PARTY. 

Criminal Procedure Code {Act V of 1898), ss. 403 and 
247—Complainant and Counsel absent due to their 
mistaking the date—Accused acquitted under s. 247 
—Whetherjfresh complaint on same facts is competent. 

The fact that the complainant and his Counsel 
mistook the date and did not appear, does not give 
a rightto the complainant to institute a fresh com- 
plaint onthe same facts. The accused once having 
been acquitted under s. 247, Criminal Procedure Oode, 
u further complaint lies against him on the same 
acts. 


O. R. P. from an order of the Additional 


District Magistrate, Delhi, dated Feb- 
rury 8, 1933. 
Facts.—Noor  Fllahi, complainant 


brought a complaint against the accused 
under s. 426, Penal Code. He alleged that 
damages to the extent of Rs. 100 had been 
done tohim It appears that theaccused 
worked with him as Head Machineman in 
the Khawaja Press and on May 3, 1932, 
when he was working as Sangzaz, he des- 
troyed by means of applying some acid. 
the impressions on a stone from which# 
copies of the newspapar Tagat were to be 
made. The complaint was filed on 
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May 9, and after enquiry under s. 202, 
Criminal Procedure Code was sent by the 
orders of the Magistrate Ilaqa to the Tahsil- 
dar, Delhi, for trial under s. 426, Penal 
Code. The case proceeded in the Court of 
the Tahsildar and on November 4, 1932, he 
acquitted the accused under s. 247, Crimi- 
nal Procedure Code because the com- 
plainant was absent and nobody was re- 
presenting him. Subsequent to this a new 
complaint was filed under s. 426/427, Penal 
Code, on November 8, 1932, on the same 
facts. This complaint was also sent to the 
Tahsildar. In due course he summoned the 
accused. When the accused appeared, 
objection was taken that as the accused 


was previously acquitted by the Tahsildar, - 


the Tahsildar had no further jurisdiction 
to try this case. The Tahsildar, however, 
overruled this objection and decided to pro- 
ceed with the case as he found that the 
Counsel for the complainant mistook the 
date when the accused was originally ac- 
quitted. Against this order accused has 
come up on revision. 

Report—That the order of the Tahsildar 
is quite illegal. The accused once having 
been acquitted no further complaint lies 
against him on the same facts. It is wrong 
for the Tahsildar to argue that his pre- 
vious order isno bar to a fresh complaint 
being lodged on the same facts—and 
that it was an error that the complainant 
and his Counsel did not appear and so 
complainant has a right to institute a 
fresh complaint again. 

Order.—For the reasons recorded by the 
Additional District Magistrate, I quash the 
proceedings against the accused. 

D. Proceedings guashed. 


amo 


MADRAS HIGH COURT 
Civil Revision Petition No. 1605 of 1932 
May 10, 1934 
PAKENHAM WALsa, J. 
PENDYALA SUBBA RAO— PETITIONER 
versus 
LINGAMALLU RAMALINGAYYA— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), Seh II, 
para. 16— Arbitration—Award—Duty cf Court to 
give opportunity to substantiate objcctions— Finality 
of award— Award not final as to all statements 
made in it, 

Where a reference to arbitration is made during 
a suit and an award is filed, the party objecting to 
the award must be given an opportunity to adduce 
evidence to substantiate his objections, even though 
the award states that it was made after hearing 
both parties and considering all the evidence placed. 
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An arbitrator’s award is final onlyas regards the 
award itself. It is not final with regard to any 
statement made in it as to the conduct of the pro- 
ceedings, 2X 

Obiter — Paragraph 16 of Sch. II, ofthe Civil Pro- 
cedure Code, must be read in its plain meaning and 
means that a judgment cannot be pronounced in 
terms of an award within 10 days after the award 
had been received. Gunga Narain Ghose _v. Ram 
Chand Ghose (1), Ravjibhai v. Dayabhai (2) and 
Ruddaraju Sooraparaju v. Ruddaraju Narayana- 
naraju (3), referred to. 

{Cases referred to.] 


O. R. P. under s. 115 of Act V of 1908, 
praying the High Court to revise the decree 
of the Additional District Munsif of Guntur, 
dated March 31, 1932, in O. S. No. 676 of 
1930. 


Mr. B. V. Rananarasu for Mr. N. Rama 
Rao, for the Petitioner. 

Mr. T. Ramachandra Rao, for the Res- 
pondent, 


Judgment.—In this case there was a ref- 
erence to arbitration on February 27, 1932. 
The award dated March 23, 1932, was filed on 
March 31,1932, and on the same day a decree 
was passed in terms of the award. It would 
appear that the plaintiff reported that he 
had no objections but at the outset the 
defendant raised various objections. The 
Court found it necessary to consider objec- 
tion No. 4 only where it is stated that ihe 
arbitrator has given his award in favour 
of the plaintiff without examining the 
plaintiff's witnesses or his account books. 
From the fact that it is called objection 
No. 4 it may beinferred that the defend- 
ant put in written objections. The objec- 
tion was dismissed. This petition is on 
two grounds: (1) that the learned District 
Munsif did not give time to the defendant 
to substantiate his objections nor did he 
deal with them judicially ; and (2) that in 
any case the decree passed within ten days 
after the award was filed—which is the 
period under Art. 158 of the Limitation Act 
for putting in objections—is invalid. On 
the first contention I think itis clear that 
the petitioner mustsucceed. There is no- 
thing in the record to suggest that he was 
given a chance of proving his objection 
by evidence. The District Munsif proceeds 
to dispose of it in the following words: 

“This is a wide and sweeping objection and is 
unsupported by facts The arbitrator has stated in 
that award that his findings were arrived at ‘after 
hearing both the parties and considering all evi- 
dence placed before me.’ The arbitrator is a Pleader 
of fairly good standing and I do not see why his 
statement of what transpired before him should 
not be accepted. From his award, it is clear that he 
heard the parties and their evidence and gave his 
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award. Suchan award could not be said to have 
been vitiated by any misconduct.” 

There is not a word about the evidence 
nor does he say that the defendant has 
either failed to adduce evidence or that his 
evidence was found to be insufficient to 
establish his objection. 

The view of the Court, as I take it, ap- 
pears to be that the arbitrator's award is 
final not only as regards the award itself 
but also as regards any statement which 
he makes init as to the conduct of the 
proceedings. From that point of view the 
petition must succeed. 

As regards the second point I am un- 
willing to express any decided opinion. In 
the case of Gunga Narain Ghose v. Ram 
Chand Ghose (1) the Court insisted upon 
the objections being put inin one day 
whereas the parties are entitled to ten days 
and allthe remarks in that case have to 
be read in the light of that fact. In 
Ravjibhai v. Dayabhai (2) a decree was 
passed in terms of the award when no objec- 
jections were filed and ten days had not 
elapsed. In Ruddaraju Sooraparaju v. 
Ruddaraju Narayananaraju (3) it would 
appear that no objections were filed. In 
Sri Krishanin Rochumal v. Rulumal Pario- 
mal, 34 Ind. Cas. 845 (4) the Court was 
definitely opposed to the view that a decree 
passed in terms of the award within ten 
days is valid even though the objections 
“may have been heard and disposed of 
within that time. But this is only from the 
Judicial Commissioner of Sind and carries 
no authority in this Court. 

It is possible thatten days is given as 
an absolute period before which the award 
shall not be decreed in order to give the 
parties time to substantiate their objections. 
Tt must be admitted that if s.16. of the 
Second Schedule to the Code of Civil Pro- 
cedure does not mean that the award can- 
not be pronounced before the expiry of the 
period, it is very unfortunately worded. It 


runs as follows : 

“Where the Oourt sees no cause to remit the 
award or any of the matters referred to arbitration 
for re-consideration in manner aforesid, and no ap- 
plication has been made to set aside the award, or 
the Court has refused such application, the Court 
shall after the time for making such application has 
expired, proceed to pronounce judgment according to 
the award.” 

This seciion clearly contemplates a case 
of application having been made to set 


(1) 20 W R 311. 
(2) 59 Ind. Oas. 811; 45 B 22 Bom. L R 


1454. 
(3) 17 Ind. Cas, 431; (1912) M W N1232; 12MLT 
8 


832; 


08. 
(4) 34 Ind. Oas. 845. 
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aside an award and the Court, having re- 
fused such application, proceeds with the 
case, and puts such a case in the same 
category .as one where no application has 
been made to set aside the award and 
where, after the time for making such ap- 
plication has expired it proceeds to 
pronounce judgment according to the 
award. The period is the same in each 
case 10 days. The wording seems to me 
to be perfectly plain and if I had to 
express an opinion for the purpose of this 
case I should hold that the words must be 
taken in their plain meaning and that the 
judgment should not be pronounced with- 
in ten days after the award has been 
received. 

However the first ground in this case is 
quite sufficient in my opinion to allow the 
petition. The decree must be set aside and 
afresh decree made after granting peti- 
tioner an opportunity for substantiating 
his objection. Costs of this petition will 
foliow the decree. 

A. Petition allowed. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 409 of 1933 
. November 17, 1933 
SULAIMAN, C. J. AND Kine, J. 
DASRATH RAI AND ofsERs— APPLICANTS 
versus 
EMPEROR - OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1892), ss, 350-A, 
537— Scope of s.350-A—Judgment pronounced in absence 
of Magistrate— Defect, if mere irregularity—Bench of 
three Magistrates trying a case~Absence of one at 
time of examination of witness—All joining in de- 
liberations and signing judgment—Conviction— Legali- 


ty of. 
tii 350-4, Criminal Procedure Code, is intend- 
ed to apply to only such cases where one or more 
members drop out altogether andthe remaining 
Magistrates who constitute the Bench which passes 
the order or judgment have been present on the 
Bench throughout the proceedings, If any of the 
Magistrates constituting the Bench which pronounces 
the judgment or the order, has not been present 
throughout the proceedings, then s. 350-A is not 
complied with. In sucha case there would at least be 
an irregularity in the trial. The defect is not such 
as involves a direct infringement of any specific 
provisions of the Act, but is contrary tothe spirit 
and the principle underlying s. 350-A, and cannot be 
regarded as anything more than an irregularity in the 
judgment or proceeding within the meaning of s. 537 
of the Act f 

Where an Honorary Magistrate who has not heard 
the whole evidence and has not throughout the 
proceedings taken part in the deliberation and joins 
the others in arriving at the final dc cicion, there is 
every likelihood of his influencing his colleagues. 
By virtue of his absence on somecf the material 
dates he becomes incompetent to form a true opinion 
on the merits of the case and if he joins in the de- 
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liberations,there is likelihood of a failure of justice. 
A conviction made by them will therefore be illegal. 
Ram Khelawan v. Sheo Nandan (2) and Mathura v. 
Emperor (3), distinguished. Chiteshwar Dube v. 
Emperor (|), referred to. 

Cr. Ref. from an order of the Sessions 
Judge, Azamgarh, dated May 11, 1933. 

Messrs. Gopalji Mehrotra for Mr. Krishna 
MurarLal, for the Applicant. 

Mr. M. H. Faruqi, for the Crown. h 

Judgment.—Thi, ‘s a criminal reference 
by the Sessions Jwlige of Azamgarh re- 
commending that the conviction of the 
accused persons should he set aside and a 
retrial ordered. It is not necessary to 
state the facts of the case itself, as for 
the purpose of the reference it will be 
quite sufficient to state what happened in 
the proceedings, 

At Azamgarh three 
trates constituted a Bench which had 
power to try this case. On most of the 
hearings, al] the three Honorary Magi-trates 
were present, but on December 5, 1932, one 
of them was absent. The case however 
was not taken upon that day and was 
adjourned. On December 8, 1932, the next 
day of hearing, one of the Honorary 
Magistrates happened to be absent. He 
rejoined on the next date ‘and then con- 
tinued to be present all along and ul 
timately took part in delivering and 
Signing the judgment. On December 8, 
when one of the Magistrates was absent, 
some witnesses were examined and cross- 
examined. 

All the three Honorary Magistrates 
unanimously came to the conclusion that 
the accused were guilty and convicted 
them. Their appeal was dismissed by a 
Magistrate of the First Class. On revision 
a point was raised before the learned 
Judge that inasmuch as one of the 
Honorary Magistrates was absent on one 
day, the whole trial was vitiated and the 
conviction could not stand. It is on this 
point that the case has been referred to 
the High Court. It came up before a 
Single Judge of this Court who has referred 
it to a Division Bench. 

Under s. 15, Criminal Procedure Code, 
the Local Government may direct any two 
Magistrates to sit together as a Bench 
and they exercise the powers of a Ma- 
gistrate of the highest class to which 
any one ofits members belongs. Section 16 
empowers the Local Government or the 
District Magistrute (subject to the control 
of the. Local Government) to make rules 
of the.. guidance of such Benches in respect 
of the constitution of the Bench for con- 


Honorary Magis- 
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ducting trials, among other matters. For 
Azamgarh, a Government notification was 
issued on October 5, 1926, under which 
it was provided that two of these three 
Honorary Magistrates shall form a quorum. 
It is, therefore, not disputed that any 
twoof the three Honorary Magistrates, 
if present, would constitute the Bench 
and would be empowered to try the 
case. 

Prior to 1923 there was some conflict 


of opinion as to what would be the 
effect ifone of the members of such 
a Bench were absent on some of the 


hearings. The Legislature has now inter- 
vened and added s. 350-A. It provides 
that: 


“No order of judgment of a Bench of Magis. 
trates shall be invalid by reason only of a change 
having occurred in the constitution of the Bench 
in any case in which the Bench by which such 
order or judgment is passed is duly constituted 
under ss. 15 and 16, and the ` Magistrates consti- 
tuting the same have been present on the Bench 

“throughout the proceedings.” 

We are not now concerned with the 
trend of rulings prior to this addition, 
but there are three recent cases of this 
Court in which this added section has been 
interpreted. Thecase of Chiteshwar Dube 
v. Emperor (1), was somewhat similar to the 
present case, inasmuch as one of the three 
Magistrates had been absent on a few oc- 
casions but was present at the time of the 
delivery of the judgment. The learned 
Judge set aside the conviction and ordered 
aretrial. So far as the facts go there can 
be no question that the conclusion was right. 
But there are certain observations in the 
judgment which have been strongly relied 
upon by the learned Advocate forthe accus- 
ed. The learned Judge accepted the view 
of the Sessions Judge that the presence of 
all the Magistrates constituting the Bench 
on all the hearings was indispensable for a 
valid trial of a case pending before it and 
observed at p. 42* that: 

“the concluding part of s. 350-A makes it perfectly 
clear that all the Magistrates for the time being con- 
stituting the Bench must take part in the’proceedings 
though if during the pendency of the case the per- 
sonnel of the Bench undergoes a change,{the new 
member can replace an outgoing member_ without 
necessitating a fresh trial” 

It was further observed that 

“if any member of the Bench was not present on any 
hearing, no properly constituted Bench can be said to 
have been in existence " 

We are not sure whether the learned 
Judge intended to lay down that ifa num- 

(1) 135 Ind Cas 835; A I R 1932 All. 127; 33 Or. L 
J 200; (19382) AL J 42; L R 13 A 15 Or; Ind. Rul. 
(1932) All. 99; (1932) Or. Oas. 152. 

*Page of (1932) A. L, J. | #d,} 
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ber of Honorary Magistrates constitute a 
Bench and if only a few of them, ‘sufficient 
to form a quorum, are present, and try the 
case, the trial is altogether illegal. Ap- 
parently, his attention was not drawn to the 
notification fixing a quorum which would 
obviate the necessity of the presence of all 
the Honorary Magistrates at the trial. If 
the learned Judge meant to lay down that 
all the Honorary Magistrates, irrespective 
of the quorum, must be present at all the 
hearings, then we would certainly not agree 
with that view. Furthermore, if it was in- 
tended to lay down that anewly appointed 
member can replace an outgoing member 
on the Bench trying the case, without neces- 
sitating a fresh trial, even where his pre- 
senceis necessary for the purpose of a 
quorum, we would not agree with that view. 


In Ram Khelawan v. Sheo Nandan (2), 
another le»rned Judge had a case before 
him in which one of the three Magistrates 


was not present on some of the days of the.” 


hearing and the two Magistrates who: had 
been present throughout actually differed in 
their conclusions. The third Magistrate 
who had been presenton some days joined 
them and agreed with the Magistrate who 
was in favour ofthe acquittal. It was on 
occount of his opinion that the accused were 
acquitted. The learned Judge set aside 
the acquittal and ordered retrial. That 
obviously was acase where the opinion of 
the Magistrate who had not been present 
throughout proceedings actually turned the 
scale and it was on account of his opinion 
that the accused were acquitted. There 
can be no doubt that in that case the order 
of acquittal was rightly set aside. 


Lastly, there is the case of Mathura v. 
Emperor (3), decided by another Judge who 
agreed with the view that where two Magis- 
trates formed a quorum, the same two 
Magistrates must hear that particular case 
from start to finishand sign the judgment. 


The learned Judge did not interfere in that. 


case because the third Magistrate who had 
been absent at some of the intermediate 
hearings had not joined in delivering the 
judgment which had been pronounced by 
the two Magistrates who had been present 
throughout. 

It seems to us thats. 350-A is a saving 


(2) 140 Ind. Cas. 122; A I R 1932 All, 191; (1932) 
Or. Oas. 207; 33 Cr. LJ 885; 54 A 413; (1932) A L 
J 166: LR 13 A 45 Or; Ind, Rul (1932) All. 613. 

(3) 144 Ind Cas. 123; A I ‘& 1933 All. 355; (1933) 
Or Oas 628; 34 Or. L J 701; Ind. Rul. (1933) All. 379; 
(1983) AL J 547; LR 14 A 114 Or. 
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section which provides that no order or 
judgment of a Bench shal] be invalid by 
reason of a changeinthe constitution of a 
Bench provided 


“the Magistrates constituting the Bench have been 
present on the Bench throughout the proceedings.” 


Unfortunately, the section is not happily 
worded and it is not easy to see how the 
constitution of the Bench can be changed 
and at the same time the Magistrates con- 
stituting the Bench be present on the Bench 
throughout -the proceedings. The only two 
possible cases where a changein the con- 
stitution may arise would be (1) where one 
or morecf the Honorary Magistrates com- 
pletely drop out and never rejoin, so that 
although there has been a slight change in 
the constitution of the Bench by the dro- 
ping out of the member or members, the re- 
maining members continue to be Magis- 
trates who constitute the Bench and who are 
present on the Bench throughout the pro- 
ceedings. (2) Another possible case, which 
is not likely to have been in the contempla- 
tion of the Legislature, is where a change in 
the constitution of the Bench may take 
place in thesense of a replacement of some 
ofthe members of the Bench who take 
no partin the -trial of the case at all, but 
for such a contingency no special provision 
was necessary. 


It seems most likely that the section is 
intended to apply to only such cases where 
one or more members drop out altogether 
and the remaining Magistrates who con- 
stitute the Bench which passes the order 
or judgment have been present on the 
Bench throughout the proceedings. There 
can be no doubt that if any of the Magis- 
trates constituting the Bench which pro- 
nounces the judgment or the order has 
not been present throughout the. proceed- 
ings, then s. 350-A is not complied with. 


In such a case there would at least be an < 


irregularity in the trial. No case has 
been cited before us in which the question 
has been raised whether a non-compliance 
with the provision ofs. 350-A would amount 
to a mere irregularity or would be an 
illegality so as to invalidate the whole 
trial. No doubt there are cases prior to 
1923 in which the trials were considered 
to bave been invalid on account of ‘such 
defects. But inasmuch as s. 350-A in 
terms is a saving clause and does not 
directly prohibit or declare invalid the 
trial of a case where one of the Honorary 
Magistrates has not been present through- 
out the proceedings, but only indirectly or 
by implication assumes that the trial would 
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2 irregular if all the Magistrates con- 
‘ituting the Bench have not been present 
woughout the proceedings, it seems 
—~ficult to hold that such a defect ig 
Wogal and vitiates the whole trial. When 
«ero is no specific provision in the Act 
‘quiring that allthe Honorary Magistrates 
mstituting the trial Bench must be present 
< all the hearings and if they are not 
resent, the trial shall be illegal, we can 
aly infer that such defect would be 
regular. The defect is not such as in- 
olves a direct infringement of any 
moccific provisions of the Act, but is 
contrary to the spirit and the principle 
nderlying s. 350-A. We think that we 
annot regard it as anything more than 
n irregularity in the judgment or pro- 
eding within the meaning of s. 537 of 
whe Act. But under that section no ir- 
sgularity in the judgment or proceeding 
vould justify a reversal or alteration 
f the order, ualess “such irregularity has 
n fact occasioned a failure of justice.” 
It is, therefore, necessary to see whether 
n this particular case there has been a 
ailure of justice. Cases of the type of 
tam Khelawan v. Sheo Nandan (2) 
where the Magistrateshave differed are 
bviously cases where a failure of justice 
would be -occasioned on account of the 
hird Magistrate taking part in the de- 
livery of the judgment or order. On the 
dher hand, there may be cases where an 
Micnorary Magistrate may happen to be 
absent on one day and may be present 
on other days of the hearing and then 
may absent himself and not take any 
further part in the proceeding. In such 
cases it may be most difficult to hold 
that there has been a failure of justice on 
account of his presence on same days of the 
hearing. Similarly there may be cases where 
after a full hearing by all the Magistrates, 
one of the Magistrates absents himself at 
the final deliberations and a judgment is 
pronounced by two of the Honorary Ma- 
gistrates who have been present throughout 
the proceedings and is signed by them, and 
then the judgment issent on by ths reader 
for being signed by the third Magistrate 
as well; it may in such a case be very 
difficult to held that the accused has been 
in any way prejudiced by the superfluous 
signature of the third Magistrate. But 
where an Honorary Magistrate who hag 
not heard ihe whole evidence and has 
not been throughout the proceedings takes 
part in the deliberation and joins -the 
others in arriving at the final decision, 
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there is evéry likelihood of his influenc- 
ing his colleagues. By virtue of. his 
absence on some of the material dates 
he became incompetent to form a trué 
opinion on the merits of the case, and if 
le joins in the deliberations, there is like? 
lihood of a failure of justice. 


The learned Advocate for the complainant 
has urged before us that in view of the 
explanation to s. 537 which emphasises 
that in order to determine whether there 
has been a failure of justice, an omis- 
sion to raise objection at an early stage 
of the proceeding is very material. It is 
pointed out that in the grounds of appeal 
before the First Class Magistrate, no point 
was taken that there had been a failure 
of justice on account of the third Honorary 
Magistrate rejoining at the later stage. 
But it is rightly pointed out--on behalf 
of the accysed that in view of the rulings 
of this Court, particularly that of Chitesh- 
war Dube v. Emperor (1),..,ib. was not 
necessary to put forward a further ground 
that there had been an irregularity- and ib 
was quite sufficient to point-out that there 
had been an illegality. Í 


No doubt the Magistrates in their ex- 
planation have expressed their opinion that 
there being unanimity, their decision 
would not have been different if the third 
Magistrate also had not joined. But we 
do not think that we can take this sub- 
sequent explanation as sufficient to justify 
the conclusion that there could not have 
been a failure of justice. 


It seems to us that it is very necessary 
that the Honorary Magistrates should know 
that itis their “duty to be present through- 
out the proceedings when they are trying 
a criminal case. Tf owing to some 
unforeseen and unavoidable reason, any 
of the Honorary Magistrates happens to 
be absent on any one day he should take 
care not to take any part in the final 
deliberations, nor take part in the delivery 
of judgment. But the trial must of course 
proceed if the remaining members are 
sufficient in number to form a quorum. It 
would be clearly understood that only 
those members of the Bench who have 
been present throughout the proceedings 
and who form a quorum should arrive at 
their final conclusions to write the judg- 
ment and pronounce and sign it. 


We accordingly accept this reference 
and setting aside the order convicting 
the 4 accused, direct that they should be 
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retried. The fines, if paid, should be re- 
funded. 

N. Refernce accepted. 


ee 


_ LAHORE HIGH COURT 

Criminal Revision Petition No. }627 

of 1933 
February 2, 1934 
© Jat Lat, J. 
BIHARI LAL ano aNoTazR—AocousED— 
- PETITIONERS 
versus 
EMPEROR Opposite Party. 

Criminal Procedure Code (Act V of 1898., s. 522— 
Lock broken and possession taken inthe absence of 
the possessor of house— Possession, whether’ “without 
force or show of force’- Orcer under s, 522, legality 
of —‘Force,’ in sa 34°, Penal Cod», m aning of—Penal 
Code (Act XLV of 1960), s. 34y. 

“Force” as defined in s. 249, Penal Code, contem- 
plates the presence of the person, to whom it is used, 
that is to say, it contemplates the presence of 
the person using the force and of the person 
to whom the force is used. Where therefore, the 
lock was broken in the absence of the possessor of 
the houte and it was clear that possession was taken 
by the accu d without any “force or show of force’, 
an order under s. 522, Criminal Procedure Code 
cannot be passed. Mang: Ram v. Emperor (1), relied 
on, Allah Jawaya v. Emperor (2), distioguish- 


ed, 

Cr. R. P. from an order of the Sessions 
Judge, Delhi, dated August 23, 1933. 

Dr. Muhammad Alam, for the Petitioners. 

Order.—This judginent will dispose of 
Criminal Revision No. 1627 of 1933 and 
References Nos. 1464 of 1933 and 1472 of 
1933. All these cases relate to the same 
incident. Behari Lal and Lekha were con- 
victed by a Magistrate under s. 454, Penal 
Code, for having committed house-breaking 
with the intentions mentioned in that sec- 
tion. On appeal the learned Sessions Jud ge 
altered the conviction lo one under s. 453, 
Penal Code. The Magistrate had also 
passed an order under s. 522, Criminal Pro- 
cedure Code, for ihe restoration of the house 
in respect of which the house-breaking had 
been committed by the convicts, but the 
Sessions Judge, being of opinion that this 
order could not have been passed on a con? 
viction under s, 453, Penal Code, has report- 
ed the case to this Court recommending 
that the order as to restoration be set aside. 
The convicts on the other hand have filed 
a petition for the revision of their convic- 
tions, I have heard Counsel on both sides. 

The brief facts are that the house in 
dispute belonged to one Hazari Singh, who 
has been found to have givenit away to 
certain trustees for use by his brotherhood, 
It has also been found that during his life- 
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time he vacated the house and began i 
live elsewhere and it was used by ih 
trustees for the purposes for which it wa: 
entrusted to them. Hazari Singh has nov 
died and the convict Behari Lal claims t 
be his udopted con. The other convic 
Lekha is his servant. After the deatho 
Hazari Singh, it has been found by the 
Sessions Judge that the house used to be 
locked up by the trustess, the key remain 
ing in the custody of one Mithan Lal 
Ram Sarup, the complainant, acted as hi: 
representatives. Whenever the house war 
required for the meetings of the brother 
hood the lock used to :be removed by 
Mithan Lal, and after the meeting put o1 
again by him. Apparently Behari La: 
claimed the right to the custody of the 
house as a trustee and disputed the right on 
the other alleged trustees to the possessior 
of the house, It has been found that he 
along with Lekha, went tothe house in the 
absence of the trustees or their represen- 
talives, and broke the lock and thus en: 
tered the house, It has been found that on 
one occasion the trustees went to thé house 
and found it chained .from inside and ap- 
parently occupied by Behari Lal who open 
ed the house at their request and there war 
a discussion with Behari Lal relating to the 
return of the house, but the latter refused 
todo so. On these facts the learned Bes: 
sions Judge has found that an offence under 
s. 453, Penal Code, has been committed by 
Behari La]. 

It is contended on behalf of Behari La 
that the evidence is not sufficient to prove 
that he. committed house-breaking as al. 
leged by ‘the complainant, but there is 
evidence on this point which has been be: 
lieved by the Sessions Judge and I decline 
to interfere to this finding of fact. An 
other point taken on behalf of the convict: 
is that the dispute is of a civil nature a: 
the convicls took possession of the house ir 
exercise of bona fide claim to it. I an 
unable to agree to this contention either 
The facis stated above clearly militat 
against the plea of bona fides. I, therefore 
decline to interfere with the conviction o 
the petitioners. : f 
. Now with regard to the reference made 
hy the learned Sessions Judge ihat, having 
regard to the facts found in ihis case, ar 
order for the restoration ofthe house couk 
not be passed, it appears that a learnec 
Judge of ‘this Court in Chambers held i: 
Mangi Ram v. Emperor (1) in almost simi 

(1) 105 Ind. Cas. 676; A I R1927 Lah. 836, £6 P] 
R 500; 25 Cr, L J 964. 
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ar circumstances, that 522, Criminal Pro- 
dure Code, did not apply. The learned 

Judge was of opinion that the convict in 
bah case could not be held guilty of cri- 
ninal force as defined in s. 350, Penal Code. 

t is true that s. 522, Criminal Procedure 
Jode, has been amended so as to provide 
hat an order under that section can be 
vassed if the offence is attended by show of 
orce or by criminal intimidation. Still, in 
ny opinion, it does not apply to the facts 
f this case, “Force” as defined in s. 349, 
2enal Code, contemplates the presence of 
he person, to whom it is used, that is to 
say it contemplates the presence of the per- 
son using the force and of the person to 

mvhom the force is used. Therefore, 
sven with the addition of the words 
‘show of force or criminal intimida- 
ion under s. 522, Criminal Procedure 
Jode.” Mangi Ram v. Emperor (1) does 
0b cease to apply to this case. Allah 
Jawaya v. Emperor (2), cited by the res- 
mocndent’s Counsel does not help him. In 
that case it was found that the accused 
were still putting a fence round the land 
when the complainant arrived and the 
Mormer prevented the latter from taking 
moossession by show of force and an order 
restoring possession was, therefore, held 
justifiable. It would thus be observed that 
in that case the two contending parties 
«came face to face and there was consequent- 
ly a show of force by the accused. In the 
present case it is the complainant's version 
that the lock was broken in his absence. 
It is, therefore, clear that possession- was 
taken by the convicts without any “force 
or show of foree.” E 

Under the circumstances I am of opinion 
that the view of the learned Sessions Judge 
is correct that s. 522 has no application to 
the facts of the present case and consequent- 
ly that no order for the restoration of the 
house tothe complainant could be passed. 
I accept the reference and set aside the 
order relating to the restoration of the 
house passed by the Magistrate in favour of 
the complainant. The petition on behalf 
of the petitioners is also dimissed. 

N. Order accordingly. 


(2) 93 Ind. Oas. 825; 27 Or. L J 495. 
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MADRAS HIGH COURT. 
Civil Revision Petition No. 1786 of 1931 | 
May 3, 1934. 
BEABLEY, C.J. 
DONTHI VENKATARATNAM AND 
OTHERS-—PETITIONERS ' 
i: versus - 
NAGAPPA AND ANOTHER— RESPONDENTS. 
Minor--Minor plaintif —Non- appearance of guar- 
dian—Dismissal of suit for default— Restoration— 
Civil Procedure Code (Act V of 1905), 0. IX, 1.9 

If there are minor plaintiffs and defendants who 
are represented, as they must be, bya next friend 
and the next friend is absent, through whatever 
cause it may be, at the trial, then that fact alone is 
a sufficient reason for setting aside an ex parte 
decree passed against minor defendants or for setting 
aside an order of dismissal of the suit in the case of 
minor plaintiffs, Kesho Pershad v. Hirday Narain 
(1), Kathaswami Chettiar v. Ramachandran (2) and 
Neeluveni v. Narayana Reddy (3), referred 


0, 

Petition under s. 25 of Act IX of 1887, 
praying the High Court torevise the order 
of the Court of the District Munsif of 
Penukonda, dated March 17, 1931, in I. A. 
No. 48 of 1931 in 8. C. S. No. 486 of 1930. 
` Mr. N. Appu Rao for Mr. V. S. Narasim- 
hiachar, forthe Petitioners. . ae 

Messrs. S. Nagaraja Ayyar and J. R. 
Alwar Naidu, for the Respondents.” 


JUDGMENT.-— The suit, the subject of 
this revision petition was a suit by certain 
minor plaintiffs represented: by their mother 
as next friend. When the suit camie on 
for final hearing the Pleader for the plaint- 
iffs was not ready and neither.was “the 
Pleader forthe defendants. An order-was 
made by the District Munsif dismissing 
the plaintiff's suit. Later an application 
was made or behalf of the next friend -for 
asetting uside of the dismissal order and 
fora restoration of the suit to the file. On 
that occasion it was alleged ‘that the 
mother, the next friend of the minor plain- 
tiffs, was ill and even on this occasion—the 
occasion when the application was made— 
she was not present. The District Munsif 
remarking that the plea of illness is 
generally set up whenever a party is 
absent, a statement with which Iam inclined 
to agree, and ‘stating that no doctor's certi- 
ficate had keen produced in proof of that 
allegation, held that no sufficient case had 
been made out for setting aside the order 
of dismissal. Withall respect to the Dis- 
trict, Munsif he has entirely ignored 
the fact that the plaintiffs were minors 
represented by their mother as next friend 
and has not addressed himself to the 
question as to whether their interests could 
be allowed to be prejudiced by the absence 
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of the mother at the hearing. The plaint- 
ifs being minors could not themselves 
appear. Two of them are of such an young 
age that it would be impossible for them 
. to appear even if they had been permitted 
to do so, Their interests were in tha hands 
of their mother and she wag absent. Ib 
might have been true that she was ill 
Then her absence from the Court would 
he due to illness. I see no reason for 
holding if that was the cause of her ab- 
sence that the minor’s interests should be 
prejudiced by reason of that unfortunate 
happening. Ifthe mother was not ill and 
that was not the reason for her absence 
then it appears to me that there may be 
another alternative, namely, that she was 
negligent. Here again, Lam of the opin- 
ion thatthe minors interests ought not to 
be allowed to suffer by reason of the negli- 
gence of their mother, the next friend. Tf 
that alternative benot present then there 
may be another, namelr, that the mother 
was deliberately acting hostiiely and ad- 
versely to the interests of the minors. 
Here again—and this is an afortiori case— 
the minors’ interests cannot be allowed 
to be prejudiced by that action so adverse 
to the interests of the minors. Ib appears 
to me, therefore, that the position in justice 
is that if there are minor plaintiffs and 
defendants who are represented as they 
must be by a nextffriend and the next- 
friend is absent, through whasever cause it 
may be atthe trial then that fact alone 
is a sufficient reason for setting aside an 
ex parte decree passed against minor de- 
fendants or for setting aside an order of 
dismissal of the suit in the case of minor 
plaintiffs. I am supported in this view 
by a decision of the Caleutta High Court 
in Kesho Pershad v. Hirday Narain (1) 
and by a decision of Curgenven, J. in 
Kathaswamt Chettiar v. Ramachandran (2), 
and the decision in Neelureni v, Narayana 
Reddy (3). For these reasons, this Civil 
Revision Petition must be allowed with 
costs here and in the trial Court and the 
suit restored to the list for disposal ac- 
cording to law, 


T JETA Petition allowed, 
aje : 


(2) 150 Ind. Cas. 779; 39 L W 653; 63 M L J 683: 
Á [R1934 Mad, 248; 7 R M 31. | 

(3) 53 Iad Oas. 817; 43M 94; STM LI 599; 26 M 
L'E 377; 10 L W 606; (1920) MW N 19¢R Bp, 
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LAHORE HIGH COURT 
Criminal Revision Petition No, 370 of 198 
June 2, 1933 
Saapr Lap, ©. J. 
HAK AM—ACCUsED — PETITIONER 
versus 

EMPEROR- Opposirg Parry. 

Evidence Act (I of 1872), s, 126— Privilege—Pleac 
observing facts in the course of and for the purpo 
of his employment— Whether bound to disclose. 

Section 128 applies also to facts observed hy 
Pleader in the course of and for the purpose of ] 
employment and he isnot bound to disclose thi 
without his client's censent and the obgervatic 
are in the nature of confidential communication, 

Facts.—One Musammat Allah Was 
is alleged to have been enticed away | 
certain persons and a complaint unders, 46 
Indian Penal Code, was lodged again 
those persons in the Court of Tahsilde 
Magistrate 2nd Class, Leiah. During t 
pendency of ihis case Musammat Was 
brought a suit in the Civil Court f 
cancellation of her marriage through 
pleader (Lala Asa Nand.) 

In the 493 case mentioned above, La 
Asa Nand was called as a witness f 
prosecution and asked if he had filed 1} 
civil case on behalf of the. woman. E 
replied in the affirmative. He was furth: 
asked whether the woman came to bi 
alone or accompanied by some other pe 
son. He stated that she was accompaine 
by another man. Hewas then asked-wl 
that companion was. The plead 
refused to answar this question relyin 
on the privilege conferred on pleaders | 
s. 126 of the Evidence Act. The Magistra 
decided that the privilege claimed extenc 
only to communications by the client or 
advice given by him but does not prote: 
from disclosure the name of the peret 
who accompanied the woman. Before tk 
witness was asxed to answer the que 
tion the accused put ina petition for adjour) 
ment under s, 528, Criminal Procedure Ced 
and the case was adjourned without tt 
question being answered. 

Report.—The accused has filed a pet 
tion in my Court questioning the correc 
ness of the order menticned above. H: 
Counsel urges that the privilege mention 
ed in s. 128, Evidence Act, is not restric 
ed to oral communications made by ik 
client but extends to facts observed b 
the pleader in tke course and for the pu: 
pese of such employment. It is contende 
that the identity of her companion coul 
not have been known to the pleader unles 
it was disclosed to him at his meeting 
with bis client and as thoco meeting 
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vere confidential, anything said by the 
lient or observed by the pleader at those 
neetings is privileged. Counsel for peti- 
sioner refers me to proviso 2 ors. 126 
of the Evidence Act in support of his con- 
‘ention that anything observed by a pleader 
in the course of his employment is pro- 
tected unless the thing observed was a 
crime ora fraud committed siuce his em- 
meloyment. The Magistrate does not say that 
tha question comes witbin the exemption 
mentioned in proviso 2. Counsel for 
the petitioner refers me to Gopi Lal v Lakh- 
pat Rai (1) where proviso 2 was dis- 
cussed, but the facts of that case were 
not similar to this case. 

Tam of opinion that the identity of the 
friend of Musammat Wasai was observed 


by the pleader at the meeting with his- 


client, and that anything observed by the 
pleader at that meeting was in the nature 
of a confidential communication which the 
pleader cannot disclose without the con- 
sent of his client. Counsel has referred 
me to no ruling of the Punjab High Court 
on this point. I therefore submit the case 
to the High Court of Judicature at Lahore 
with a recommendation that the order of the 
Magistrate dated February 9, 1933, that 
privilege does not exist be set aside. The 
file of the case submitted herewith for 
orders. 

Order,—For the reasons recorded by 
learned District Magistrate I quash the 
order of the Magistrate, dated February 
9, 1933, and direct him to proceed in ac- 
cordance with law. ; 
D. Order quashed. 

(1) t8 Ind, Cas. 695; A I R 1918 All. 3-; 41 A 125; 
16 A L J 937, 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 71 of 1933 
December 7, 1933 
KENDALL, J. 

BHAGWAN DIN—Puatntirr— 
APPELLANT 

versus ; 
BAGRIDI AND OTARRS— DEFENDANTS— 
RESPONDENTS. 

Agra Tenancy Act (ILI of 19:6), s. 99—Plaintiff 
granted permission to plant grove on payment of 
nazrana— Sut claiming that he should not be deprived 
of possession of trees—Whether can be entertained in 
Civil Court. 

Where all that the plaintiff claims is that he should 
not be deprived of the possession and enjoyment of 
the trees which he has planted withthe permission 
of the zemindars and he only states in the plaint that 
he was merely granted permission to plant trees on 
payment ofnazrana to the lambardarand does not 
claim the rights of a grove-holder, the Civil Qourt 
is competent to entertain the suit, ` 
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I’, C. A. from an order of the Sezond 
Additional Sub-Judge, Allahabad, dated 
February 7, 1933. 

Mr. S. N. Seth, for the Appellant. 

Mr, Mushtaq Ahmad, for the Rsspond- 
eats. 

Judgment.—This is a plaintiff's appeal 
from tha order of the lower Appellate 
Court setting aside the decree which had 
been given to him by the trial Court 
and directing the plaint to be returned for 
presentation to the proper Court. Ths 
question before me therefore, is one of 
jurisdiction only. h 

tie 


The plaintiff-appellant sued on 


, ground that he had had permission to 


plant trees in a certain plot from the 
lambardar, that he had been dispossessed 
by the zemindars, and that he was entitled 
to a declaration that he was the owner 
of the trees and to an injunction against 
the respondents restraining them from 
obstructing his enjoyment of the trees that 
he was entitled to final possession if he 
was found to be out of possession. The 
question of jurisdiction was raised and 
the trial Court found that the suit would 
lie in the Civil Court. The lower Appel- 
Jate Court went into the merits of the case 
but finally decided that as the plaintifi- 
appellant was practically a grove-holder 
he had to seek his remedy as such from 
the Revenue Courts and therefore re- 
turned the plaint. The question of jurise 
dic'ion is important at this s:age because 
if the suit of the plaintiff-appellant would 
have lain inthe Revenue Court, it will now 
be barred by limitation. : 

The plaint is worded as I have men- 
tioned above, 4 e., not as the plaint of a 
grove holder, but on the plea that the 
plaintiff had permission to plant trees, 
and itis clear that if there were no Agra 
Tenancy Act and no definition of a grove- 
holder he could claim the reliefs which 
he has entered in his plaint from a Civil 
Court. . 

It has been argued here that his posi- 
tion is exactly that of a grove-holder, that 
is to say, be had permission from the 
lambardar to plant trees which have now 
actually become a grove, and consequently 
he cannot be regarded as anything else 
but a grove-holder as defined in s, 196, 
Agra Tenancy Act. Consequently if the 
defendants interfered with his enjoy- 
ment, of the trees his remedy lay under 
s. 99 of that Act and could only be 
claimed within six months of his disposses- 
sion. - 
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The question is one of some general 
importance, because if it could be held 
that a grove-holder, that is to say, a 
p°rscn, who has made an agreement with 
the zemindars to plant a grove and has 
planted a grove, could file a plaint in 
the Civil Courts claiming the reliefs 
merely as the owner of trees and not as 
a .grove-holder, he might be able to 
avoid the provisions of the Agra Tenancy 
Act. There appear tobe two respects in 
which the present appellant differed from 
a grove-holder as defined in the Act. It 
does not appear that the land was let 
or granted to him for the purpose of 
planting a grove. Itis true that he was 
given permission to plant trees, but it 
does not follow from this that he was given 
any interest in Jand or that it was the 
intention of the landlord (in this case the 
lambardar) that a grove should be plant- 
ed in this particular plot. Nor did he 
“plant a grove on land held by him as 

- tenant.” His case is, and there is nothing 
on the recora to disprove it, (except that 
he certainly did refer to a grove in his 
statement recorded by the Court under 
O. X,r. 2) that he was merely granted 
permission to plant trees on the payment 
of nazrana to the lambardar, and he does 
not claim any interest in the land under 
the trees. There is nothing to show that 
the lambardar intended to have a grove 
planted in that plot and there is nothing 
in the licence granted by the lambardar 
to the plaintiff to prevent the zemindars 
or anybody else from planting crops or 
otherwise enjoying the use of the land 
in that plot. All that the plaintiff claims 
is that he should not be deprived of the 
possession and enjoyment of the trees 
which he has planted with ihe permission 
of the zemindars. He did not claim 
the rights of a grove holder, nor does it 
appear that he had the rights of a grove- 
holder. 
` The lower Appellate Court may not 
have considered the question of limitation 
when remarking that the plaintiff would 
have toseek his remedy from the Revenue 
Court as a grove-holder and that the 
Revenue Court could certainly grant ade- 
quate relief. Nor didthe lower Appellate 
Court consider the provisions of s, 268 
Agra Tenancy Act, 1926, under which it 
might have.disposed of the appeal as if 
the suit had been instituted in the right 
Court, and there is nothing to show that 
the learned Subordinate Judge's attention 
was drawn to this provision of law. In 
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my opinion, however, the Court's decision 
¿s to jurisdiction is not correct for the 
reasons that I have indicated above. The 
suit of the plaintiff-appellant as set out 
in the plaint was one that could be 
entertained in the Civil Court, and J, 
therefore, set aside the order of the lower 
Appellate Court, directing the plaint to 
be returned for presentation in the proper 
Court. It is open to me to return the 
case to the lower Appellate Court for a 
decision on the merits, but I think itis 
unnecessary to do so and Counsel on both 
sides agree that it will be better for me 
to give the decision as the whole of the 
case is before me. The findings of fact 
are in the plaintiff's favour, and J, 
therefore, direct that the plaintiff-appel- 
lant’s suit be decreed with costs in all 
Courts. í 

Mr. Mushtaq Ahmad has asked for leave 
to appeal under the Letters Patent and 
as the question of jurisdiction raised is 
of some general importance, this is allowed. 

N. Appeal allowed. 





LAHORE HIGH COURT 
Criminal Revision Petition No. 338 of 1933 
June 2, 1933 
Darr SINGH, J. 

In re FAZLA—Convicr— PETITIONER 

Punjab District Boards Act (XX of 18°3., ss 56, 
57, Regul. 13— Fine for future continuing Lreach—If 
ultra vires—Fresh compluint, if necessary. 

An order on conviction under Regul 13 for pay- 
ment of an additional fine for future continuing 
breach is ultra vires. The District Rcard must 
bring a fresh complaint on whick a continuing fine 
may be imposed fromthe date of the first convic- 
tion to the date of the ccmplaint. Cruun v. Guru- 
ditta 1), followed. ngêt. 

Or. R. P. from an order of the District 
Magistrate. 

Facts.—The District Board of Amritsar 
hes made certain regulations under ss. 06 
and 57, Punjab District Boards Act, 1883, 
to provide for sanitation in villages, 
These regulaticns were published in Punjab 
Government Notification No. 3741, dated 
Tebruary 1, 192%. Regulation 13 provides 
that no person shall carry on the process 
of tanning or skinning cr drying skins 
within two hundred yards from the village 
abadi. Regulation 15 provides that any 
person who ccmmits a breach of the 
regulation shall be punishable with a 
fine which may extend to Rs. 10 and in 
the case of a continuing breach with a 
further fine which may extend toRs. 2 
for every day, during which the breach 
is continued after the offender has been 
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onvieted of such a breach. This provision 
3 in accordance with sub-s. (1) of s. 57 of 
Me Act. À 

The regulations are applicable only to 
illages, to which they have been specially 
spplied. It appears that Chola Sahib in 
he Tarn Taran Tahsil of this district is 
ı village to which the regulations apply. 
Jne Fazla was prosecuted for breach of 
tegulation 13. He was convicted by Sardar 
Jahadur Sardar Chain, Honorary Magis- 
rate, Second Class, and was sentenced 
ò paya fine of Rs. 4. The Magistrate 
further directed that he should remove 
ris tanning apparatus from the village 
within a period of two months. If he 
failed to do so he was to paya further 
“ine of Rs. 2 per diem for every day 


after the expiry of the period of two 
months during which he continued his 
sanning business within a prohibited 
area. 

Report.--It appears with reference to 
eCrown v. Gurudiita (1), that the portion 


of the order which requires the removal 
of the tanning apparatus within a period 
of two months and imposes a continuing 
fine that period is ultra vires. I recom- 
mend that the fine of Rs. 4 in respect 
of the offence proved at the time of the 
conviction may be allowed to stand; but 
that the conditional. portion of the Magis- 
trate’s order may be set aside. 

I would add that there are four similar 
cases (Criminal Revisions Nos. 17 to z0) 
which are also being submitted. These 
Cases came to my notice when I visited the 
village, and it appeared to me necessary 
to take them up in order to prevent 
further and possible illegal proceedings. 
I take it that if after a conviction an 
offence under the regulations is continued, 
the District Board must bring a fresh com- 
plaint on which a continuing fine may 
be imposed from the date of the first 
conviction to the date of the complaint. 

Mr. Mehr Chand Sud, for the Petitioner. 

Order.—For the reasons given in the 
referring order, I accept the reference and 
set aside the order with regard to the 
payment of fine of Rs, 2 after two months 
in case of breach. 

D, Reference accepted. 

(1) 13 P R1903 Cr; 17L P L R 1903, 
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CALCUTTA HIGH COURT 
Civil Rule No 545 of 1933 
February 14, 1934 
Matus, J. 
ABDUL AZIZ AND OTHERS— PLAIN TIFF3— 

PETITIONERS 

Versus $ 

RAHIMULLAH AND OTAERS— OPPOSITE 
PARTIES 

Contract Act (IX of 15:2), s. 70—Plaintiff holding 
tenure of defendant—Tenure sold in execution of 
rent decree against defendant by uperior landlord— 
Deposit by plaintiff to avoid sale~Plaintiff's right 
of cunimbution from defendant—Contribution, 

The plaintifs had a raiyati holding ata fixed 
rate in a tenure of the defendants. In execution ofa 
rent decree obtained by the superior landlord against 
the defendants thetenure was put up to saleand 
was sold. The plaintitfs deposited the decretal money 
plus 5 per cent. of that amount and thereby had the 
sale set aside. The plaintiffs then instituted a suit 
for contribution against the defendant: 3 

Held, that the plaintiffs had lawful interest in making 
the payment by which the defendants were bene- 
fited and that the plaintilis were entitled to contribu- 


tion. 

Rule from an orde: of the Second 
Court Sub-Judge, Chittagong, dated Janu- 
ary 7, 1933. | 

Mr. Narendra E. Das, for the Petitioners. 

Messrs. Chandra S. Sen and Durgesh 
Prosad Das, for the Opposite Parties. 

Judgment.--This Rule is directed 
against an order made by the Subordinate 
Juuge, Second Court, Chittagong, exercis- 
ing Small Cause Court powers whereby 
the petitioners’ suit for contribution was 
dismissed. The facts on which the peti- 
tioners brought the suit were briefly these, 
The petitioners had a raiyati holding at 
a fixed rate in atenure of the principal 
defendants. In execution of a rent decree 
obtained by the superior landlord against 
the principal defendants the tenure was 
put up to sale and was sold. The peti- 
tioners who as stated before hada ratyati 
holding at a fixed rate in the tenure depo- 
sited the décretal money plus 9 per cent. 
of that amount and thereby had the sale 
get aside. On these facts the plaintiffs 
instituted a suit for contribution against 
the principal defendants; namely, the 
tenure holders and it was the dismissal 
of that suit that hes given rise to the 
present Rule. f 

The ground on which the learned Judge 
dismissed the plaintiffs’ claim was that 
the payment made by the petitioners was 
a voluntary one and that being 80 acco: ding 
tothe learned Judge the petitioners were not 
entitled to have any decree in the case, 
The finding of the learned Judge is, in 
There is, 
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In my judgment, no getting over of the 
provisions of s. 70, Contract Act, in the 
present case. There cannot bs any doubt 
and indeed it has been found by the 
learned Judge that by the payment made 
by the petitioners the principal defendants 
were benefited. On behalf of the opposite 
party it was urged that the petitioners 
had no lawful interest in making the 
payment and in support of this contention 
reliance was placed on the decision of 
this Court in the case of Gopeswar Banerji 
v. Brojo Sundari Debi (1). The Calcutta 
case Gopeswar Banerji v. Brojo Sundari 
‘Debt (1) is in my” judgment clearly dis- 
tinguishable. In that case the payment 
had been, made by a reversioner and as 
I understand the judgment in that case 
the reversioner was held not to have a 
lawful interest in making the payment 
for the reason that the interest which he 
had was only an expectant interest, in- 
terest which the reversioner may never 
have been able to realise. The interest 
which the petitioners in the present case, 
had was certainly not an interest of that 
kind. Their interest was an existing in- 
terest and when in addition to that it 
is remembered that the payment made 
by the petitioners was an act done with 
the approval of the Court, I am of 
opinion that the petitioners in the present 
case had a lawful interest in making the 
payment. 

I would, therefore, make the Rule abso- 
lute with costs: hearing fee one gold 
mohur. The order of dismissal made by 
the lower Oourt will be set aside and 
the petitioners will get a decree for the 
decretal amount plus 5 per cent. of that 
amount against the principal defendants. 
The liability of each of the principal 
defendants will be in accordance with 
their respective share in the taluk in 
question which I am told by the learned 
Advocates on both sides, can he ascertained 
fromthe Record of Rights. 

D. Rule made absolute. 


(1) 67 Ind, Cas 40; A IK 1922 Cal, 353. ; 
25 0 W N 1029, al. 353; 49 0 470; 


BOMBAY HIGH COURT 
Second Civil Appeal No. 3:3 of 1932 
August 9, 1933, 
BAKER AND Divartia, JJ. 
DINBAT HORMASJI MIRAPURWALA— 
DEFENDANT— APPELLANT ` 
Versus 
BAMANSHA JAMASJI SHET—PLAINTIFR 
—RESPONDENT, 
Civil Procedure Code (Act V of 1508, 3, 47—Hxee 
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culion of decree against estaie of the insured—Polt: 
attached—Widow claiming it as her property— Ai 
plicability of s, 47—Married Women's Property A: 
UIE of 1874), ss 2, 6—Aet, if applies ta Parsis— Polic 
payable at age of 5ă to insured or to wife on deat 
before age of 55 and before her death—Frovisimm the 
failing her it ís to goto his executors and assigns—§ + 
if applies—Attachment of policy by ereditors of ir 
sured—Burden of proof as to applicability of the Ac 

Where the widow of the insured claimed the ir. 
sured policy as her own property and not as formin 
part of the-estate of her husband and objected to tb 
atiachment of the policy of insurance: : 

Held, that the case was not removed from th 
operation of s, 47, Civil Procedure Code. i 

The Married Women's Property Act applies to Parsi 

Under s 6, Married Women's Property Act, in orde 
that there may be a valid trust, created for th 
purpose of the wife or the wife and children of th 
insured, the policy must be express on the fac 
of it to be for the benefit of them and the polic, 
shall not, so long as any cf the objects of the true 
remain, be subject tothe control of the husband o 
of his ereditors or form part of his estate, Th 
trust should not be conditional upon some even’ 
happeuing, but must come into operation just whe» 
it is created by the poiiey being made payable to th: 
wife or the wife and children. 

Where from the terms of the policy it appears tha: 
the sum payable under the policy was payable a 
death or at the age of fifty-five with profits to the 
insured, but in the event ofhis death before his wife it 
was to goto the wife, and failing her, to the insured 
his executors, administrators or assigns, the policy 
is for the benefit of the assured himeslf if he attains 
the age of fifty five. In that case the policy would 
be payable tohimand would form part of his 
estate, and his wile would have no interest in it 
and the policy is liable to attachment by hit 
judgment-creditor, 

Where a party is described as residing ina parti- 
cular State or undera particular jurisdiction, and he 
desires to show that he is not a subject of that 
jurisdiction, the burden would be on him to show 
that though resident ina Native State or elsewhere 
he is infact a British Indian subject and that a 
British Indian Act is applicable to him. 


S.C. A. from ths decision of ihe First 
Ciass Sub-Judge, Broach, in Appeal No, 20 
of 1930. 

Mr. K.N. Koyajee, for the Appellant. 

Messrs. G. N. Joshi and P, A. Dhruva, for 
the Respondent. 


Baker, J.— This is an appeal against a 
decree of the First Class Subordinate Judge 
with appellate powers at Broach dismiss- 
ing the appellant's appeal against an order 
passed by the Subordinate Judge of 
Ankleshvar under s. 47, Civil Procedure 
Code. The facts are that a creditor obtain- 
ed a decree against the estate of one 
Hormasji Ardeshir Mirapurwala represent- 
ed by his wife Bai Dinbai, who had taken 
out letters of administration to the estate, 
and also against some other heirs of the 
deceased Hormasji, and in execution of 
that decree, the judgment-creditor sought 
to attach an insurance policy on the life 
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of Hormasji. The widow contended that 
that policy did not form part of her hus- 
band’s estate but was her own property. 
The objection was considered by the 
Subordinate Judge who found that the 
insurance money was part of the cstate 
of the deceased Hormasji and therefore 
ordered execution to proceed. The widow 
appealed, but in appeal the order of the 
lower Court was affirmed and the appeal 
dismissed, and she now makes this second 
appeal. 


A preliminary objection has been taken 
by the learned Counsel for the respondent 
that no appeal lies on the ground that the 
objection taken by the widow was one 
under O. X¥XI,r.53,and the Court having 
under r. 58 decided that the objection was 
unsustainable, the only remedy of the 
widow was to bring a suit under O. KAT, 
1. 68, and no appeallay. But, as a matter 
of fact the objection raised by the widow 
was notin her capacity as heir of the de- 
ceased Hormasji, but in her own right. 
The point is covered by authority. If pro- 
perty is attached as property of the deceased 
judgment-debtor in the hands of his legal 
representative and the latter objects that 
itis not the property of the deceased but 
his own property, the case falls under s. 47, 
for the legal representative is not setting up 
a jus tertii. That has been held by this 
Court in Murigeyav. Hayat Saheb (1) fol- 
lowed recently in Ursula v. Pana Navlajt 
& Co. (2). Inthis latter case all the ruling 
on the subject are referred to. It follows 
therefore, that the fact that the widow 
objected to the attachment claiming the 
insurance policy as her own property and 
notas forming part of the estate of her 
husband does not remove the case from the 
operation of s. 47 of the Code, and there- 
fore, no separate suit would lie, but the 
matter has to be determined in executicn 
proceedings and an appeal will lie in the 
ordinary course. Turning to the merits, 
the learned Advocate for the appellant 
relies on s. 6, Married Women’s Property 
Act, ILI of 1874. That section says: 

“A policy of insurance effected by any married 
man onhis own life and expressed on the face of 
it to be for the benefit of his wife or his wife and 
children orany of them shall enure and he deemed 
to bea trust for the benefit of his wife or of his wife 
and children, or any of them according to the in- 
terest as expressed and shall not so long as any object 


of the trust remains, be subject to the control ofthe 
husband or to his creditors or form part of his estate.” 


. (1) 23 B 287. 
2) 114 Ind. Cas. 861; AIR 1928 Bom, 534; 53 B 46; 
30 Kom. LR 1447. 
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It isto be noted that in the first Court 
the Pleader representing the widow ex- 
pressly said that he did not take shelter 
under this Act and in the memorandum of 
appeal to the lower Appellate Court there 
is no ground under the Married Women's 
Property Act. But, asa matter of fact the 
case seems to have been argued on ihat 
Act before the first appellate Court, and a 
good dealof time has been taken up this 
morning in discussing whether this Act 
will apply. Section 2 of the Act makes if 
extend tothe whole of British India, and, 
so far asregards subjects of Her Majesty, 
to the dominions of Princes and States in 
India in alliance with Her Majesty. The 
appellant is a Parsi, and therefore, the Act 
would apply but she is described in the 
darkhast as residing at Mirapur in the 
Rajpipla State and her husdand was called 
Mirapurwala, thereby indicating some con- 
nection with tbis place Mirapur—probably 
his ancestors originaliy came from there. 
As no stress was laid on this Act before 
the first Court, no issue was framed on 
this point, and no evidence was led as to 
the actual domicile of the plaintiff and 
therefore the appellate Judge was quite 
right when he says that there is no evidence 
to show that the deceased Hormasji Ardeshir 
or his widow Dinbai, the appellant was at 
any time the subject of her Majesty before 
they or either of them became domiciled 
in Mirapur under the Rajpipla Slate. It 
has been argued by the learned Advocate 
for the appellant that it is the duty of 
the respondent to show that they were not 
domiciled in British India. In the absence 
of evidence where a party is described as 
residing ina particular State or under a 
particular jurisdiction and he desires to 
show that he is not asubject of that juris- 
diction, I should think the burden would 
be on him toshow that though residentin 
a Native State or elsewhere, he is in fact 
a British Indian subject. 

There is no evidencein this case, and 
therefore it is doubtful whether the Mar- 
ried Women's Property Act would apply, 
but this isa point of very minor signific- 
ance because I am quite clear on the terms 
of the policy that it is not a policy within 
the meaning of s. 6 ofthe Act. The policy 
itself is not forthcoming but the company 
have written a letter, which is Ex. 19 in 
which the terms of the policy are given, 
and it appears that the sum payable under 
the policy was payable at death orat age 
fifty-five with profits to the insured but 
in the eventof his death before his wife it 
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was to go to the wife and failing her, to 
the insured, his executors, administrators or 
assigns. Now it cannot be argued that 
this isa policy which falls within s. 6, 
Act III of 1874. The policy contemplated 
there is one whichis for the benefit of 
his wife or of his wife and children. On 
the face ofit this policy 1s for the benefit 
of the assured himself if he attains the 
age of fifty-five and if he had attained 
the age of fifty-five the policy would have 
been payable to him and would undoubted- 
ly have formed part of his estate, nor would 
his wife have had any interest in it. The 
person whom the Act contemplates as 
receiving the actual payment of a policy 
unders. 6 is the Offisial Trustee uf the 
Presidency in which the office of the 
insurance company is situate, and it must 
be presumed that sucha policy would be 
payable to him alone. In the present case 
if the insured had not died before attaining 
the age of fifty-five payment could not 
possibly have been made to the Official 
Trustee, the Aministrator-General in this 
Province. It is quite true that the 
learned Judge of the lower Court has 
committed an error when he refers to 
Shankar Vishvanath v. Umabai (3), because 
that case is a case of Hindus, and it is 
expressly stated at p. 479*that as the Act 
of 1874 does not apply to Hindus, the 
plaintiff could not claim the benefit of its 
provisions, but apart from that, in this case 
the termsofthe policy are such, in my 
opinion as not to fall within s. 6 of the 
Married Women’s Property Act, as assum- 
ing that Act toapply, and therefore the 
policy must be regarded as forming part 
of the estate of the deceased Hormasji, and 
the appeal must be dismiszed with costs. 

_ Divatia,J.—I concur. The appellant 
can only succeed if her case is governed 
by s. 6 Married Women's Property Act. 
The policy in this caseis an endowment 
policy payable at death or at the age of 
fifty-five with profits, and it is made 
payable to the assured’s wife Dinbai pro- 
vided she survives the assured, and failing 
her, to the assured, his executors, adminis- 
trators orassigns. Section 6 of this Act 
contemplates thatin order that there may 
be a valied trust created for the purpose 
of the wife or the wife and the children of 
the insured, the policy must be expressed 
on the face of it to be fcr the benefit of them, 
and that the policy shall not so long 


(8) 19 Ind. Cas, 736; 37 B 471; 15 Bom. L'R 
370 i 
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as any object of the trust remains, be sub- 
ject to the controlof the husband or of his 
creditors or form part of his estate. This 
means that the trust that is to be 
created must be a trust which is not con- 
ditional upon some event happening, but 
which must come into operation just at the 
time when it is created by the policy being 
made payable toeither the wife or the wife 
and children. Here, if the assured had 
survived the age of fifty-five the amount 
ofthe policy would have been payable to 
him alone even though the wile is shown 
to be the beneficiary. ‘That shows that no 
trust is created within meaning of this 
section and therefore even though we have 
in this case the accident of the assured 
dying before the age of fifty-five, it cannot 
be said that the wife was created a 
beneficiary and the company decame a 
trustee for the wife from the time when 
the amount was made payable to her. 
Besides, this secticn contemplates .that 
when the amount becomes payabe it 
shall be paid to the Official Trustee of 
the Presidency, which also means that the 
amount is to be payable not to the assured 
but becomes payable after his death. 
Therefore, in this case s. 6 would notapply 
at all as the policy is not one in which 
the amount is made payable after the 
death -of the assured, 

That being so, it is not necessary to 
dwell upon the other aspect of the case, 
i. e. a8 tothe applicability of thia Act on 
the ground thatthe appellant who is resid- 
ing inthe Native State of Rajpipla, can 
be regarded as being domiciled in British- 
India for ahe purpose of this Act. Although 
this point seems to have been aruged in 
the lower Appellate Court the Pleader on 
behalf of the appellant expressely stated 
in the trial Court that he did not wish to 


take advantage of the provision of this 
Act. It was clearly on the appellant to 
prove not only that the Act applied to 


her, but that she can get the benefit of 
8.6 of the Act. In view of the fact that 
she has been described inthe decree as 
residing in the Native State of Rajpipla, 
it was for her in the first instance: to 
prove that the Act was applicable to her 
and if she had pleaded that, then an 
issue would have been framed and evi- 


-dence led on this point, but no such thing 


is done because this case has been aban- 
doned in the trial Court. Even assum- 
ing that the appellantis entitled to make 
or can be allowed to make that case here’ 
in second appeal, it would have been ne- 
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essary to send this case down to the 
lower Court for evidence but in view of 
the fact that her case is nob governed by 
s.6 even assuming that the Actis applic- 
able to her, it is not now necessary to 
dwell any longer on this aspect of the case. 
J, therefore, agree that this appeal should 
be dismissed with costs. 
D, Appeal dismissed, 


f LAHORE HIGH COURT 
Miscellaneous Civil Petition No. 312 of 1933 
October 31, 1933 
TEK Caro AND AGA Harpar, JJ. 
BENARSI DAS AND oTHERS—PETITIONERS 
Versus 
MUNSHI RAM anv OTHEPS— OPPOSITZ 
PanTIEs. 

Civil Procedure Code (Act V of 1905),0. XLIV, 
r. 1, proviso—Order issuing notices passed in absence 
of respondent—Respondent, if precluded from arguing 
that decree was contrary to law. 

Any order which has been passed behind the back 
of the party should not operateto the prejudice of 
that party. So, where an order issuing notices is 
passed in the absence of the respondents they can- 
not be precluded,as a result of that order, from 
arguing before the Court that “the decree sought 
to be appealed against was contrary to law or to some 
usage having the force of law or was otherwise 
erroneous or unjust”. Somasundaram v. 
Arunachalam (1) and Hubraji v. Balkaran Singh 
(2), not followed, Skamas-ud-Din v. Sant Ram (4) 
Ramsobha Das v. Ramsarup Das (5), Ghulam Nabıv, 
Secretary of State (6), Tilak Mahto v. Akhil Kishore 
(7), referred to. as 

Mr. Nawal Kishore, for the Petitioners. 

Mr. Mehr Chand Mahajan, for the Opposite 
Parties. 

Agha Haidar, J.—This is an applica- 
tion under O. XLIV, r. 1, Civil Procedure 
Code, for permission to file an appeal in 
forma pauperis in this Court against the 
judgment and decree of the Senior Sub- 
ordinate Judge, Ferozepure, dated Febru- 
ary 21, 1933, decreeing the plaintiffs’ suit 
against the defendants on the foot of a 
mortgage. The applicants along with 
their application filed an affidavit in 
which they have made allegations in 
support of their pauperism. On October 2, 
1933, one of the respondents, Durga Das 
filed in this Court a counter-affidavit in 
which he has made specilic allegations as 
regards the financial ccndition of the ap- 
plicants leading to the inference that they 
were not paupers. There is nothing on 
the record to show that detailed affidavit 
filed by Durga Das contains an erroneous 
statement of fact. It was open to the ap- 
plicants to give a further and fuller 
affidavit, meeting the points raised in the 
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afiidavit of Durga Das. This has not been 
done. 

Apart from the question of pauperism 
Mr. Nawal Kishore on behalf of the appli- 
cants argued that, inasmuch as notice had 
been issued by the learned Chief Justice, 
the application for permission to file an 
appeal in forma pauperis must be deemed 
to have been granted and that it was not 
open to the other side at this stage to raise 
any question as to the maintainability of 
the application on the ground that: 

“the decree appealed from is contrary to law or 
to some usage having the force of law or is either 
erroneous or unjust.” 

He has quoted Somasundaram v. Aruna- 
chalam (1) and Hubraji v. Balkaran Singh 
(2). These cases no doubt support the argu- 
ment advanced by Mr. Nawal Kishore, 
but there is a series of rulings of this 
Court in which a contrary view has been 
taken. I may mention here the following 
reported cases: Basant Koer v. Chandu Lal 
(3), Shamasuddin v. Sant Ram (4), Ramsobha 
Dasv Ramsarup Das, 133 Ind. Cas. 125 (5) 
and Ghulam Nabi v. Secretary of State (6). 


There is a Full Bench decision reported 
as Tilak Mahton v. Akhil Kishori (7), which 
lends support to the view of the Lahore 
High Court and overrules the previous 
decision of the Patna High Court reported as 
Raghunath Parsad v. Rampiari Kuer (8) 
in which a contrary view was expressed. 
These cases are based upon the well-known 
principle that any order which has been 
passed behind the back of the party should 
not operate to the prejudice of that party. 
I may also note here that the Allahabad 
case follows Raghunath Prasad v. Rampiari 
Kuer (8) and apparently the attenti:n of 
the learned Judge was not drawn to 
Tilak Mahton v. Akhil Kishore (7). The 
order in the present case was passed by the 
learned Chief in the absence of the res- 
pondents and therefore they could not be 
precluded, as a result of that order, from 
arguing before the Court that: 


(1) 139 Ind. Cas. 652; AI R 1932 Mad. 523; (1932) 
M WN 537; 68 ML J 2; 36L W 33; Ind. Ral 
(1932) Mad. 755; 55 M 982 

(2) 143 Ind Cas. 321; A I R 1933 All. 11; 54 A 394; 
Ind Rul (1233) All, 228. f 

(3)114' Ind. Cas. +25; A I R 1929 Lab. 514, 

(4) 141 Ind. Cas. 649; A IR 1933 Lah. 256; Ind 
Rul. (1933) Lah. 160; 3L P L R 518. 

(5) 133 Ind. Cas. 125; Ind. Rul. (1931) Lab. 749. 

(6) 140 Ind. Oas 439; A IR 1732 „Labh. 654; Ind. 
Rul. (1932) Lah. 713; 33 P L R 1079. 

(7) 132 Ind_ Cas, 354; A I R 1931 Pat. 183; 12 P L 

(1931) Pat. 284; 10 Pat. 606 
(T B). 


62) 109 Ind. Oas. 645; A I R 1928 Pat.118;6 Pat. 
687. 
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“the decree sought to be appealed against was con- 
trary to law or to some usage having the force of 
law or was otherwise erroneous or unjust” 


and that therefore the application was 
obnoxious to the provisions of O. XLIV, 
r. 1, Civil Procedure Code. I would there- 
fore prefer to follow the precedents of this 
Court and overrule the contention which 
` has been raised on behalf of the applicants, 
So far as the judgment and decree sought 
to be appealed against are concerned, we 
have considered them carefully and 1 do 
not consider that the decree is contrary to 
law or to some usage having the’ force 
of law or is otherwise erroneous or unjust. 
I would accordingly dismiss the applica- 
tion for permission {to file an appeal in 
forma pauperis in this Court. The parties 
shall bear their own costs. The applicants 
are allowed one month’s time to pay -the 
requisite court-fee onthe memorandum of 
appeal, if so advised. 
‘ Tek Chand, J.—TI agree. 
D, Application dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 885 of 1931 
August 29, 1933 
JAOK AND Naa, JJ. 
BHABADEB CHATTERJEE—Derenpant 
—APPELLANT 
< -VETSUS 
HEMANTA KUMARI DEBI AND ANOTHER 
RESPONDENT. . 
` Bengal Tenancy Act (VIII of 1885), s, 105— Suit 
for establishing nishkar rights—Prior ex parte deci- 
sion of settlement officer under s, 105, regarding 
fair rent, if operatesas res judicata— Constructive 
res judicata, if applicable to proceedings under s. 105 
—Ovwwil Procedure Code (Act V. of 1908), s, 11— 
Appeal— Second appeal— Question of limitation 
involving questions of fact—Whether can be raised in 
second appeal. Ka ` 

In a suit for establishing nishkar Tights, the 
prior ex parte decision by the settlement officer 
under 8.105 astofairand equitable rent, does not 
operate as res judicata. The principle of construc- 
tive res judicata has no application to proceedings 
under s. 102. h 

J£ the decision of the questions of limitation involves 
questions of fact, it canuot be raised for the first time 
in second appeal. i 

Appeal from appellate decree of the Sub- 
Judge, Burdwan, dated December 22, 1930. 

Messrs. Bijan Kumar Mukherjee, for 
Appellant. 

Mr. Kanai Dhan Dutt, for the Respon- 
dent. : 

Jack, J.— This appeal has arisen ont 
of a suit for confirmation of possession 
on declaration of plainttfi’s niskar right 
to the land in suit, which is eighteen cotas 


BHABADEB OHATTERJEER V. HEMANTA KUMARI DEBI 


1521 0 


in area in two plots described in the’ 
plaint. Is is recorded in the settlement 
khatian to bein possession of the plaintiff's 
son and some other persons and liable to the 
payment of rent. This settlement was held 
at the instance of the defendant who pur- 
chased the patni right in the Mouza, in 
which this holding is included, at a patni 
sale. The defendant subsequently. applied 
for settlement of fair and equitable rent 
under s. 105, Bengal Tenancy Act, and 
the rent was fixed by the Settlément Officer 
in an ex parte proceeding. Thereafter the 
defendant instituted a suit for recovery of 
rent in 1928 and subsequently ihe plain- 
tiff instituted the present suit for a de- 
‘claration of her niskar right to this 
land. The suit was dismissed in the 
trial Court but decreed in the Court of 
Appeal below. The grounds urged in this 
appeal are, firstly that the proceedings 
under s. 105 operate as a bar to the pre- 
sent suit; secondly that the suit is 
barred by limitation and thirdly that 
the findings of the Court cf Appeal below 
in reference to the claim of” niskar. 
title are not sufficient to establish it, 

The first point depends upon the pro- 
visions of s. 107,. Bengal Tenancy Act, 
which lays down that: 

“In all proceedings under s. 105, 
Oficer, shall adopt the procedure laid down in 
Civil Procedure Čode, for the trial of sults, and 
his decision in every such proceeding shall have 
the effect ofa decree of a Civil Court im a suit 


between the parties, and subject to the provi- 
sions of ss 118 and 115-0 shall be final” 


It is therefore. contended that the Set- 
lement Officer having decided that the 
holding in question is liable to the pay- 
ment of the rent which was fixed by 
him, the present suit is barred. On the 
other hand it is contended for the respon- 
dent that inasmuch as the question 
whether the landis rent free, as claimed 
by the tenant, was not raised. and was 
not in’ issue in the proceedings under 
s. 105 the decision in those proceedings 
therefore was no bar to the present 
suit. In support of the appellant’s con- 
tention the case of Apurba Krishna Roy v. 
Shyama Charan Pramanik <1) is referred 
to; there, in proceedings under s. 105 the 
tenants actually appeared and claimed 
that the land was nistar, but subsequent- 
ly they did not prosecute the defence and 
‘the application was ultimately decided 
ex parte. That case is distinguishable from 
the present case, inasmuch as in the present 
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sase there waSno appearance at all and 
whereas in ths previous case it may bė said 

“that there was an issue as to whether the 
Mand was lakheraj or not because it was 
saised inthe written statement. In the 
present case no such issue can be. said to 
Bhave been raised. Another case which 
has been cited for the appellant is the 
ecaseofl Prafulla Chandra v. Kshetra Lal 
Sinha (2), This case was mainly decided 
on the question of fraud, but in the final 
paragraph of the judgment it was stated 
that the claim that the land was lakheraj 
was also barred by. res judicata owing to 
ex parte settlement of rent under s. 102, 
Bengal Tenancy Act.'There was no refer- 
ence in the judgment to s. 107, Bengal 
Tenancy Act, nor to any other decision, 
and there was no discussion as to the 
grounds on which their Lordships held 
that the suit was barred by res. judicata. It 
is true that under s. 107 of the Act the de- 
cision under s. 105 has the force of a decree 
of a Oivil Court, but that does not make 
the decision res judicata on issues which 
have not been raised in the proceedings. 
It has been held that the principle of 
constructive res judicata cannot be ap- 
plied in connection with proceedings under 
s. 105, Bengal Tenancy Act, and of course 
s. 11, Civil Procedure Code, would not 
apply in the case of such proceedings. 

On behalf of the respondent the case of 
Kshetra Lal Sinha v. Prohlad Chandra 
(3) has been referred to; that case appears 
to be on all fours with the present case, 
though there is no reference to s. 107, 

. Bengal Tenancy Act. The other cases 
which indireétly support the contention 
of the respondent that the suit 
is not ‘barred, are Dharani Kanta 
Lahiri v. Goher Ali Khan (4), Priyambada 
Debi v. Priya Nath (5) and Nawab Baha- 
dur of Murshidabad v. Ahmed Hossein (6), 
although these decisions are really more 
concerned with s. 109 which is in one 
way wider than s. 107. It is urged that 
in the case of Priyambada Debi v. Priya 
Nath (5) reliance was wrongly placed 
upon. the decision in the case of Parbati v. 
` Toolsht Kapri (7), in which there was no 


(2) 120 Ind. Cas. 104; A T R1929 Cal, 417; 49 O 
L J 281; Ind, Rul. (1929) Cal 824, ` 
(3) 101 Ind, Oas. £00; AIR 1927 Cal 603 
(4) 30 0339 70 W N33. ` 
(a) 95 Ind, Cas. 334; A IR 1926 Cal, 822; 43 OL J 
827; 30 O W N t26, 
- _ (6) 35 Ind. Cas. 695, A IR 1917 Oal. -850; 44 C 
. 783; 25-0 L J 556; 210 W N 1004. 
(7) 20 Ind Cas. 1; A IR 1914 Cal. 
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decision under s. 106 inasmuch as the 
proceedings under s. 103 were dismisssd 
for default and it was not a case of ex parte 
decision. However, there are passages in 
the judgment of the case of Priyambada Debi 
v. Priya Nath (5) which show that their 
Lordships were of opinion that where an 
issue was not actually raised and decided 
in proceedings under s. 105, there would be 
no bar toa subsequent suit on that issue. 


Their Lordships regarded cases of 
this kind as being covered by the 
decisionin the case of Nawab Bahadur 


of Murshidabad v. Ahmed Hossein (6). 
On behalf of the appellant the case of 
Sajjad Ahmad v. Tratiakhya Nath (8) has 
been referred to, in which it was held 
that the finding of the Settlement Officer 
under s. 105 as to area and rent of the 
holding . was conclusive in connection with 
a subsequent claim to suspension of rent, 
but that. was on the ground that the 
finding as toarea and rent showed that 
there could have been no case for suspen- 
sion of rent and his Lordship the Chief 
Justice held that, 

“the entirety of the original rent is inconsistent, 


with and has been destroyed by the finding of 
the Settlement Officer,” .- 

In the course of 
Lordship said, 

“it was contended that under ss. 1€5 and 107, Bengal 
Tenancy Act, there was no estoppel or res judicata 
on the question ofthe right of the tenant to a 
suspension of rent. That is quite true...inasmuch as 
the right of suspension .of rent was not a 
matter which was before the Settlement Officer who 
was concerned entirely with assessing a fair and 
equitable rent.” ; 


Thus this decision is against the con- 
tention of the appellant that the decision 
under s. 105 is res judicata as regards 
other issues which were not raised. We 
think therefore that the proceedings under 
s. 105 are not a bar to the present suif, 
The other points raised in this appeal 
are firstly that the suit is barred by 
limitation, and secondly the findings as to 
the lakheraj character of the land was 
not sufficient to establish that right. As 
regards the plea of limitation, it was raised 
but not pressed in the trial Court, possib- 
ly on the ground that the period of 
limitation was extended under s. 18, 
Limitation Act. In any case since the 
decision of the questions involves questions 
of fact, it cannot be raised at this stage. 
As regards the second point -the lower 
Appellate Court has not expressly reversed 
the finding of the trial Court that the 


(8) 116 Ind, Cas. 375; A IR1928 Oal, 479;55 C 
464; 320 W N 472. : 
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plaintiff failed to connect suit land with 
the land ofthe kabala of 1255 B. S. on 
which she based her claim that the suit 
land is niska and yet the learned 
Subordinate Judge appears to have based 
his decision that the entry in the Record 
of Rights has been rebutted partly on the 
existence of this kabala of 1255. It is 
clear, however, that his finding of long 
possession is independent of the kabala 
asis also the decision that the plaintiff or 
her predecessors had never paid rent 
and the subsequent reference to the 
kabalas shows that though he did 
not expressly reverse the finding of 
the trial Court as to the kabala, he 
held that it referred to the land in suit 
for he says: 

“These two facts (i. e. long possession and non- 
payment of rent) along with the ancient kabala, 
are sufficient to rebut the presumption of the Record 
ae and to establish the plaintifi’s niskar 
title.” 

In the circumstances I think that the 
finding as to title are sufficient and this 
appealis therefore dismissed with costs. 

Nag, J.— I agree. 

D. Appeal dismissed. 
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Criminal Procedure Code (Act V of 198), ss. 1€4, 
533—LHecording of confession, if obligatory on 
Magisirate—Evidence Act (I of 1872), ss. 91, £6, 21— 
Unrecorded confession — Whether canbe proved by 
oral testimony of Magistrate —-Confession, if can be 
proved against accused—Confession to Magistrate 
while in Police custody—Admissibility of. 

Section 164, Criminal Procedure Code, in terms 
does not make it obligatory upon a Magistrate to 
record a confession, Ifan accused person makes a 
confession during a Police investigation, or before 
thecommencement of the inquiry or trial, then it is 
open to a Magistrate of any of the classes specified in 
that section to record the confession, and if he 
does so he is bound to record “it in the manner laid 
down in that section. Section 161 should not be 
interpreted as meaning that if the Magistrate is 
satisfied that the accused is making the confession 
voluntarily andis not doing so under any induce- 
ment, threat or promise or coercionthen he is bound 
to record the confession. The language ofthe 
section leaves it optional to the Magistrate to record 
the confession or not as he thinks fit. He is not 
bound to record it even if he be clearly of opinion 
that the person is willing to make a perfectly volun- 
tary confession, The mere reference to s. 9], Evidence 
Act, contained in s. 533, Criminal Procedure Cade, 
cannot be taken to imply that a Magistrate hearing 
an oral confession made by an aceused person in the 
gourse of an investigation is bound to record the 
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confession in the manner laid down in s. 164, The 
language of that section is “may record” not “shall 
record.”. 

Under s. 161, Criminal Procedure Code, it is not 
obligatory ona Magistrate holding an investigation 
or preliminary inquiry under s., 159 of tke Uode, 
to record in writing a confession made to him by an 
accused person and such confession may be proved 
by the oral testimony of the Magistrate. As itis 
not obligatory on a Magistrate to record a confession 
under s. 164, oral proof of an unrecorded confes- 
sion made toa Magistrate before the inquiry or 
trial is not excluded by the terms of s. 91, Evidence 
Act. Pedda Ohigadu v. Emperor (7) and Jag Rajv. 
Emperor \8), followed, : 

Under s. 21, Evidence Act, a confession, being a 
species of admission, would be relevant and can be 
proved as against the accused unless it cen be shown 
that there is some provision oflaw which excludes the 
proof of such a confession. Ifa confession is made 
toaMagistrate himself then that confession is 
obviously made “in the immediate presence” of the 
Magistrate, and the requirements of s, 26 are satis- 

eg. 

Cr. R. App. from an order of the Sessions 
Judge, Agra, dated July 21, 1933. 

Dr K. N. Katju, Messrs. P. L. Banerji 
and Saila Nath Mukherji, for the Applicant. 

The Assistent Government Advccate, for 
the Crown. 

Judgment.—This is an application 
in revision against the appellate order of 
the learned Sessions Judge of Agra, uphold- 
ing the conviction of Sidheshwar Nath 
under s. 394, Penal Code. The case for 
the prosecution was that on January 
4, 1933, at about 5 P. m. Rup Narain, 
who is a postal overseer, was taking a 
bag containing cash, amounting to over 
Rs. 4,000 in value, from the branch post 
office to the head office. When he had 
reached a gate of the Thompson Hospital 
he was assaulted by a man who seized 
the bag and hit Rup Narain over the head 
with some weapon and attempted to snatch 
away the bag. Rup Narain resisted 
vigorously and cried for help whereupon 
some by-standers came to his assistance 
and the robber ran away. He was chased, 
but managed to make good his escape by 
climbing over a wall and entered . the 
Kalibari temple. 

Rup Narain made a report of the occur- 
rence the same evening at 7 rp. u. He 
stated that he did not know the name 
of his assailant, but he gave a description 
of him as being of wheat complexion, 
long face, average height, moustaches 
clipped, wearing a Gandhi cap, a white 
kurta and a white dhott and about 20 ta 
25 years of age. The accused was arrested 
the same night at about 1 a. m. It ap- 
pears that his name was mentioned to 
the Police by P. C. Bhattacharya, me o 
the prosecution witnesses whe had no 
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witnessed the actual assault, but had been 
in the Kalibari temple through which 
the assailant escaped. The fact of the 
attempted robbery is not disputed. It is 
the case forthe defence that the accused 
was not the robber and has been implicated 
by mistake, 

The evidence upon which the accused 
has been convicted consists of the identifi- 
cation made by Rup Narain in jail, and 


of Rup Narain’s evidence in Court, 
supported by a confessional statement 
made by the accused to Mr. Evans, the 


City Magistrate. The rest of the prosecution 
evidence does not implicate the accused, 
but is distinctly in his favour, The 
eye-witnesses, namely, Daniel Liaqat Ali, 
Yakub Ali and Bhattacharya all deposed 
definitely that the accused was not the 
assailant. They were declared by the 
prosecution to be hostile witnesses and 
have been cross-examined on behalf of 
the prosecution, but their evidence is 
distinctly in favour of the accused and 
tends to show that the actual robber 
was some person other than the accused. 
Liagat Ali and Yakub Ali were sent Lo 
identify the accused in jail and they did 
pick out the accused, but they have 
explained that they did not pick him out 
as being the robber but as being 
Sidheshwar Nath whom they had been 
asked by the Tahsildar Magistrate to 
identify. However this may be, they are 
clear on the point that Sidheshwar Nath 
is not’ the culprit and that they only 
picked him outin jail because they were 
asked to identify Sidheshwar Nath and 
they did so as they knew him from before. 

The accused made a confessional state- 
meni to Canon Holland, the principal of 
the College, but his evidence was not 
recorded, as the Magistrate ruled it out 
as inadmissible because the confession 
was made to Canon Holland while the 
accused was in Police custody, and when 
no Magistrate was present. The principal 
contention of the learned Advocate for 
the applicant is -that the unrecorded 
confession made to Mr. Evans could not 
be proved by the oral testimony of Mr. 
Evans. 

It appears that Mr. Evans, who was 
the City Magistrate of Agra, was asked by 
the Police by telephone to com: to the kotwali 
for the purpose of conducting ideutification 
proceedings in connection with the attempt- 
ed robbery on Rup Narain. He cams 
to the kotwali at about 9 a. m., and on 
arrival came to know that no identification 
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proceedings would take place, but the 
accused was brought to him in a room at 
the kotwali for the purpose of having his 
confession recorded. The accused was at 
first very doubtful about the use which 
might subsequently be made of his 
statement. When the Magistrate told him 
that any statement of confession that he 
might make would be used in evidence 
against him, he refused to have his state- 
ment recorded. Mr. Evans therefore did 
not attempt to record any statement, 


but he had an informal conversation 
with the accused in the room at the 
kotwalt for about half an hour. No 


Police Officer or other person was present 
during this conversation, The accused 
did not make any direct admission of 


his guilt, but he did make certain 
statements from which some inference 
regarding his guilt might be drawn. 


He stated that he had exceeded the limit of 
the instructions he had received from 
the C. J.D. Authorities. His explanation 
was that he had been instructed by the 
C. I. D. Authorities to gain the confidence 
of a medical student, named Sujan 
Singh. This Sujan Singh told the accused 
to get money in order to procure arms 
and ammunition. He stated that in order 
to win the complete confidence of Sujan 
he had 
done.” He also inquired from Mr. Evang 
that when a Police informer is implicated 
in an offence what action would be taken 
against him. He also told Mr. Evans 
that he was a Police informer. ` 

The question is whether this oral state- 
ment or confession made to Mr. Evans 
but not recorded by him in accordance 
with the provisions of s. 164, Criminal 
Procedure Code, could be proved against 
the accused. It has been held by the 
Court below that .the confession was 
obviously voluntary, and in view of the 
fact that the accused refused to have any 
confession recorded and that he spoke 
freely with the Magistrate alone for over 
half an hour and from the nature of 
his statement we have no doubt, but that 
the confession must have been voluntarily 
made, Under s. 21, Evidence Act, the 
confession, being a species of admission, 
would be relevant and could be proved 
as against the accused unless if can be 
shown that there is some provision of 
law which excludes the proof of such a 
confession. 

In the first place reliance has been placed 
upon s, 26, Evidence Act. Under that 
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éection it is laid down that no confession 
made by any person whilst he is in 
the custody of a Police Officer, unless it 
be made in the immediate presence of 
a Magistrate, shall be proved as against 
. such person. The accused was at the 
time in the custody of the Police and he 
was actually in a room at the kotwali. 
It is argued that the language of the 
section permits proof of a confession 
made to some third person in the immediate 
presence of a Magistrate, but does not apply 
to a confession made to the Magistrate 
himself. In our opinion there is no force 
in this contention. Jt seems to us clear 
that if a confession is made to a Magistrate 
himself then that confession is obviously 
made “in the immediate presence” of the 
Magistrate, and the requirements of 5. 26 
are satisfied. The learned Counsel 
for the applicant has not been able to 
refer us to any authority which clearly 
supports his contention. On the other 
hand we find that a Bench ofthe Calcutta 
High Court in Queen-Empress v. Nilmadhab 
Mitter (1), took the view that a confession 
made by an accused person in Police custody 
to a Magistrate himself is obviously not ex- 
cluded by s. 26. We also think that the legal 
position isobvious and that the confession 
made to Mr. Evans is not excluded bys, 26, 
Evidence Act. 


It has further been contended that s. 91, 
Evidence Act, bars the proof of the con- 
fession by oral testimony. The argument 
is that the Magistrate was bound to record 
the confession under s. 164, Criminal Pro- 
cedure Code, and that as the confession 
wase “matter required by law to be re- 
duced to the form of a document” therefore 
no oral evidence could be given in proof 
of such matter. Section 164 in terms does not 
make it obligatory upon a Magistrate to 
record a confession, If an accused person 
makes a confession during a Police investi- 
gation, or before the commencement of the 
injuiry or trial, then it is open toa Magis- 
trate of any of the classes specified in that 
section torecord the confession, andif he 
does so he is bound torecord it in the man- 
ner laid down in that section. It has been 
argued that this section should _ be inter- 
preted as meaning that if the Magistrate 
is satisfied that the accused is making the 
confession voluntarily and is not doing so 
under any inducement threat or promise 
or coercion then he is bound to racord the 
confession, We cannot accept this interpre- 
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tation. Tho language of the seciion leaves 
it optional to the Magistrate to record the 
confession or not as he thinks fit. He 
is not bound to record it even he be clearly of 
opinion that the person is willing to make 
a perfectly voluntary confession. 


Reliance has been placed upon the lang” 
uwage ofs. 533, Criminal Procedure Code 
in support of the contention that a confes- 
sion is a matter which is required by law to 
be reduced tothe form of a document. 
Section 533 providesthat ifa Court, before 
which a confession of an accused person 
recorded under s. 164 or 364 is tendered, 
finds thatany ofthe provisions of either 
of such sections have not been complied 
with by the Magistrate recording the state- 
ment, then the Court shall take evidence 
that such person duly made the statement 
recorded 

“and notwithstanding anything contained in the 
Evidence Act, 1871, s, 91, such statement shall be admit- 
ted,ifthe error has not injured the accusedas to 
his defence on the merits,” 

It is argued that the reference to s. 9L 
shows that in the contemplation of the 
legislature a confession must be matter 
required by law tobe reduced to the form 
of a document as otherwise s. 91 would 
have no application. So far as statements 
of ‘accused persons recorded unders. 364 
are concerned, it is clear that such state- 
ment must be reduced to the form of a 
document. Under s. 364 whenever the ac- 
cused is examined by any Magistrate the 
whole of such examination must be record- 
ed in full. The Magistrate has no option 
in the matter. Heis bound to record both 
the questions and answers. As regards 
confessions recorded under s. 164, the 
position is different. We have already 
pointed out that the terms of s. 164 leave 
it optional to the Magistrate to record a 
confession or not to record it. At first sight 
therefore s. 91 would seem to have no 
application to confessions recorded under 
section 164. It may be however that the 
legislature, which in enacting 8. 533 was 
only contemplating confessions which had 
actually been recorded, was thinking of the 
certificate and other necessary matters 
which have to be reduced to writing if a 
confession is recorded under s. 164. It 
might be, for instance, that a Magistrate 
recording a confession under s. 1614 might 
omit to add the certificate which he was 
bound toadd under the provisions of that 
section, 

In such a cassit might be held that such 


- a certificate was a matter required by law 
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o be reduced to the formof a document 
nd therefore in view of s. 91, no evid- 
‘nee could be given to prove the facts which 
‘hould have been stated in the certificate. 
for that reason a reference tos. 91 would 
de necessary for the purpose of giving 
fect tothe provisons of s. 933 even 
n respect of confessions recorded under 
164. In ouropinion the mere reference 
o s. 91, Evidence Act, contained in s. 538, 
Jriminal Procedure Code, cannot he taken 
0 imply that a Magistrate hearing an oral 
sonfession made by an accused person in 
the course of an investigation is bound to 
record the confession in the manner laid 
lown in s. 164. The language of that 
section is “may record” not “shall record.” 
For the applicant the case of Emperor v. 
mGulabu (2), has been cited. In that case 
mt was held that a confession of an accus- 
ed person made to a Magistrate holding 
an inquiry is a matter required by law to 
Ibe reduced to the form of a document 
within the meaning ofs. 9], Evidence Act, 
1872, and ihat no evidence can be given of 
the terms of such a confession except 
the record, if any, made under s. 36k 
of the Code, and s. 533 of the Code has 
no application toa case where no record 


whatever has been made of such a con- . 


fession. We think thatthe facts of this 
case are distinguishable. In the ruling 
cited the Tahsildar Magistrate was hold- 
ing an inquiry after having cognizance 
of an offence upon a complaint. He sent 
for a number of persons and had their 
statements recorded in his presence. He 
also interrogated the accused, but did not 
make any record ofhisstatement. When 
the case subsequently was committed for 
trial the Tahsildar was called as a witness 
for the purpose of proving the confession 
said to have been made to him by the 
accused. The Sessions Judge 
this could not be done. Their Lordships 
held that the Judge was right in exclud- 
ing such evidence. It must be noted, 
however, that in that case the Tahsildar 
Magistrate who interrogated the accused 
was bound to record his statement under s. 
364, Criminal Prucedure Code. If he failed 
to record the stalement as required by 
law, then it was held that the statement 
could not be proved by oral testi- 
mony. 

The facts of the present case are difer- 
ent, as Mr. Evans was not bound to 
record the confession made to him by 


(2) 19 Ind. Cas. 307; 35 A 260; 14 Or, L J 21!; 11 A 
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the accused, ashe might have done, under 
s. 164 of the Code. In another case 
decided by a Bench of this Court in 
Nathu v. Emperor (3), ib was held that 
a statement made to a Magistrate in 
the presence of a Sub-I[nspector and a 
Constabla who had the accused under 
arrest at the time, and not recorded by 
the Magistrate under s. 164,- Criminal 
Procedure Code, is not admissible in 
evidence. It appears that tbe alleged 
confession was made to a Deputy Magis- 
trate by the accused who was at that 
time under arrest and in the presence of 
a Sub-Inspector and a Constable. No 
record was made of his statement under 
s. 164. The learned Judges held .that 
as the statement was made in the pre- 
sence of a Sub-Inspector and a Cons- 
table who had the accused under arrest, 
the statement was not admissible in 
evidence. No reference was made to 
the provisions of s. 26, Evidence Act. It 
seems to have been assumed that if. mo 
record was made under s. 164 then the 
alleged confession could not be proved by 
oral testimony. = ; 

No reasons 

this view. In the case 
Maruti Santu More (4), the two learned 
Judges took conflicting views on this 
point. Shah, J., held that a- confession 
made to a Magistrate during the course 
of an investigation which was not reduced 
to writing was inadmissible in evidence 
and could not be proved by oral 
testimony. Hayward, J., on the other 
hand held that an oral confession made 
to a Magistrate is prima facie relevant 
under ss. 21 and 26, Evidence Act, 
though it has to be proved by oral 
testimony and not by the production of 
any writing duly recorded by the Magis- 
trate under s. 80, Evidence Act, Shah, J., 
took the view that the effect of s. 164of 
the Oode is that although a Magistrate 
has the power to refuse to record .a 
confession, if he is not satisfied that it 
is voluntarily made he has no such 
option where he is satisfied that it is 
voluntarily made. We do not think that 
the section should be read in this sense, 
It seems to us that the language of. this 
section does not make is necessary for 
a Magistrate to record a confession even 
if he is of opinion that it is voluntarily 


(3) 118 Ind. Cas. 46; AT R 1929 All, 855; 30 Or, L J 
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made. Hayward, J., took the view that 
the Magistrate was not bound to record 
a confession under e. 164 and, therefore, 
the oral confession made to him was not 
a matter required by law to be reduced 
to the form of a document and, there- 
fore, it could be proved by oral evidence. 

In Legal Rem:mbrancerv. Lalit Mohan 
Singh Roy (5), the Calcutta High Court 
held that the word “statement” in s. 164 
of the Code, is not limited to a statement 
by a witness, but includes that made by 
an accused and not amounting to a con- 
fession. Such statements must be recorded 
under the section and cannot be proved 
orally by the Magistrate when not so 
recorded. Their Lordships cited certain 
authorities in support of this view, but 
do not give any reasons. The leading 
case of the Calcutta High Court, which 
has been followed in subsequent decisions, 
is Queen-impress y. Bhairab Chunder (6). 
The question whether a confession made 
to a Magistrate, but not recorded by him 
could be proved by the Magistrate’s oral 
testimony was not directly in issue. In 
that case a Magistrate holding a preliminary 
inquiry under s. 159, Criminal Procedure 
Code, questioned the accused persons and 
recorded their statement. He purported 
to record their statements, not as con- 
fessions under s. 164, but as state- 
ments of accused persons under e, 364. 
The statements were not confessions of 
guilt, but contained admissions of certain 
facts from which inferences adverse to 
the accused might be drawn. At the trial 
in the Sessions Court the Judge rejected 
the recorded statements as inadmissible in 
evidence. 

The prosecution then wanted to examine 
the Magistrate to prove by oral evidence 
that the accused made statements similar 
to those recorded. This was disallowed 
by the Judge and in the High Court no 
exception was taken to his order. The 
question before the High Court was 
whether the Judge was right in holding 
that the statements purporting to have 
been recorded under s. 364 were inadmis- 
sible. The Jearned Judges held that the 
Magistrate while holding a preliminary 
inquiry had no authority to examine the 
accused under s. 364. Such examination 
can only be conducted after the inquiry 
or trial has commenced, and only for the 
purpose of enabling the accused to 

(5) 62 Ind, Cas, 578: A I R 1922 
25 O WN 788; 22 Or. L J 562. 

(8) 20 WN 707, 


Cal. 342; 49 0 167; 
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explain any circumstance appearing in 
evidence against him. If the Magistrate 
recorded the stutements under s. 361, he 
did so without jurisdiction and the state- 
ments could not be proved. The learned 
Judges further held that the statements 
could not be proved as confessions recorded 
under s. 164. The statements did not 
purport to have been recorded under 
s. 164 and even if they could be regard- 
ed as confessions, the learned Judges 
found that they had not been made 
voluntarily. The question decided in this 
ruling is quite different from the question 
now before us. This ruling does not 
seem to us an authority for the view that 
when an accused person makes a 
voluntary confessional statement to a 
Magistrate before the commencement of 
the inquiry or trial, then the Magistrate 
is bound to record it under s. 164 and 
if he does not so record it, then it cannot 
be proved by the Magistrate's oral 
testimony. 

The learned Assistant Government 
Advocate has ieferred us to several 
cases in which High Courts. have 
taken a contrary view. In Pedda 
Obigadu v. Emperor (7), a Bench of the 
Madras High Court held that under e. 164, 
Criminal Procedure Code, it is not 
obligatory on a Magistrate holding, an 
investigation or preliminary inquiry under 
8. 159 of the Code, to record in writing 
a confession made to him by an accused 
person and such confession may be proved 
by the oral testimony of the Magistrate. 
This case is. directly in point and the 
previous authorities bave been fully con- 


sidered. The Allahabad case Emperor 
v. Gulabu (2), was referred to and dis- 
tinguished. The case of Queen-Empress 


v. Bhairab Chunder (6), was also referred 
to, but is was pointed out that the case 
was not really helpfulin considering the 
value of unrecorded confessions. They 
approved of the reasoning of Hayward, 
J.,in the case of Emperor v. Maruti Santu 
More (4), when he observed: 

“If it was intended to make oral statements 
which would be relevent when made to private 
persons, irrelevant when made to Magistrates, then 
there would surely have been express provision that 
such statements should not be proved except by writ- 
ings duly recorded by Magistrates and it would not 
have been left to mere implication from the 
provisions relating to the manner of proof of such 
writings when recorded by Magistrates under s. 533 
of the Code,” : 


(7) 69 Ind, Oas. 264; AIR 1922 Mad. 40; 45 M 230; 
23 Or, L J 680; 14 L W542; (1921) M W N7779; 30M 
LT 107; 42M LIST, 
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We find ourselves in agreement with 
he views expressed by the learned Judges 
n this case. The Lahore -High Ocuré 
148 consistently adopted the same view. 
We need only refer to the latest case of 
Jag Raj v. Emperor (8). In this case it 
vas held that a confession or an incrimina- 
ing statement made in the presence of 
~ Magistrate by an accused person while 
n Police custody, who is not produced 
vefore the Magistrate with a view to 
ecord his confession, can be proved 
vy oral testimony of the Magistrate when 
t has not been reduced to writing. In 
ibsence of any provision of law making 
«t obligatory on the part of a Magistrate 
‘o record a confession, it is nota matter 
-quired by Jaw to be reduced to the 
orm of a document. It is true that in 
+e case before- us the accused was 
vroduced before the Magistrate with a 
‘lew to having his confession, recorded, 
«ut we think that this fact is not a 
‘ifficient ground for distinguishing the 
uling. The general principle laid down 
«n this ruling is that as itis not obliga- 
ory on a Magistrate to record a con- 
ession under s. 164, therefore, oral proof 
f an unrecorded confession made to a 
fagistrate before the inquiry or trial is 
xcluded by the termscfs. 91, Evidence 
«ct. In this ruling a number of previous 
lecisions of the Lahore High Court have 
een referred to and it appears ihat in 
Hé Punjab the same view has consistently 
‘een taken. We agree to that view and 
nd that itis supported by the preponder- 
nee of authority, 

Ithas been argued that the legislature 
as laid down elaborate safe-guards for 
Me recording of confessions under s. 164 
nd it could never have been intended that 
Magistrate should, if he wished, abstain 
«om recording a confession, but should 
ontent himselt with proving the confession 
y oral testimony simply from his memory. 
uch a course would seldom be desirable. 
« Court obviously could not place such 
sliance upon a Magistrate’s testimony 
a proof of an unrecorded confession, which 
e heard perhaps some weeks or months 
Teviously, as it could upon a recorded con- 
ssion which was recorded at the time and 
n detail. Nevertheless, we think that an 
nrecorded confession made by an accused 
erson, toa Magistrate before ihe inquiry 
w trial is relevant and it can be proved by 
(8) 123 Ind, Cas, 289; A IR 193 24; 32 Cr. 
220; (1930) Cr, Gas, 682; Ted. ee aga) Tan 
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the Magistrate's oral testimony in the. abt 
sence of any express provisions to the con- 
trary, and in our opinion, there are no such 
provisions to the contrary. The weight to 
be attached to such oral testimony in proof 
ofan unrecorded confession is è different 
matter. 

We agree withthe Court below therefore 
in holding that the confession made to Mr. 
Evans could be proved by Mr. Evan’s oral’ 
testimony. The next question is whether, 
treating this confession as admissible, the’ 
guilt of the accused has been established ' 
beyond reasonable doubt. Sitting as a 
Court of Revision, we do not usually inter- 
fere with findings of fact, but the circum- 
stances of this case are very peculiar. 
There were undoubtedly several eye-wit-" 
nesses to the robbery which was committed 
indaylight in a frequented thoroughfare, 
and all the witnesses except Rup Narain’ 
have positively declared that the accused 
is not the robber. For the purpose of up-` 
holding the conviction, it is necessary in the 
first place, to rely upon the identification of 
the accused by Rup Narain. The learned 
Sessions Judge has stated that in the iden- 
tification proceeding held by Mr. Ants” 
Ahmad Tahsildar on January 10, 
1933. Rup Narain picked out the accused 
Sidheshwar as his assailant. This is mot 
quite correct. It appears from Rup 
Narain'’s own evidence that when he went 
to jail for the purpose of identifying the | 
robber, the accused and four other persons ' 
were paraded before him and he failed to 
pick out the accused on the first round. ` 
Then apparently he was asked by the - 
Tahsildar to identify Sidheshwar if he could 
whereupon he picked out the accused. Rup | 
Narain himself has admitted in cross-exa- 
minaton : 

“T did nob identify in first round, I was told t 
identify Sidheshwar if 1 could, I then did so” 

This certainly casts some doubt upon the ` 
value of the identification of the accused 
asthe robber. It was always the case for 
the defence that Rup Narain knew Sidhesb- 
war by sight before and therefore there was 
nothing surprising if he could pick him out 
when asked by the Tahsildar to do so. 
The Tahsildar says he cannot remember 
whether he asked the witness to identify 
Sidheshwar ifhe could. There are several 
other remarkable features in this case, 
such asthe alleged false moustache worn 
by the robber, and the part played by Sujan . 
Singh which we do not propose to discuss. - 
But considering that the conviction of the 
accused resis firstly, upon the testimony of 
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Rup Narain and, sccondly upin the con- 
fession, we are compelled to observe that the 
value of Rup Narain’s evidence as against 
the acensed is heavily discounted by the 
fact that he failed to identify ihe accused 
as his assailant at first and that, according 
to his ownstatement, he only picked outthe 
accused when he was asked to identify 
Sidheshwar. 


As to the confession, we have already 
given the gistofit. It cannot be taken to 
amount to an admission of guilt in respect of 
the charge as framed. We think it may be 
safely inferred from this confession that the 
accused had entered inlo a conspiracy to 
help Sujan Singh to commit robbery for the 
purpose of procuring arms and ammunition. 
Sujan Singh is one of the persons who was 
present at the scene of the robbery and ac- 
cording to the finding of the Court below he 
was “the brain of the whole plot” and he 
pretended to be helping to catch the robber, 
although in fact he was helping him to 
escape. However this may be, the con- 
fession is very vague. Taking it to bea 
confession of having as a Police informer 
acting under the instructions of the C. I. D. 
entered into a conspiracy with Sujan Singh 
to obtain money by means of robbery, it 
certainly does not show what part he took 
in carrying out the plot. The accused only 
said that in order to win the complete con- 
fidence of Sujan Singh “he had done what- 
ever he had done.” This cannot amount to 
a confession that he actually seized the bag 
of money and hit the postal overseer over 
the head, as alleged by the prosecution, 

In this connection we note that when Mr. 
Evans was giving evidence regarding this 
confession he was asked whether the. talk 
was voluntarily made and free from Police 
influence, but for some reason or other, this 
question was disallowed. ` We fail to under- 
stand why an important question like this 
should not have been put to the witness, but 
we are satisfied from the circumstances, as 
mentioned before, that the talk with Mr. 
Evans must have been perfectly voluntary. 
Oneconvicing feature is that the accused 
gave out that he was a Police informer and 
that he was acting under instructions from 
the 0. J. D. authorities although he had 
exceeded those instructions. It is quite 
impossible to suppose that he could have 
made a statemeut of that sort under the 
influence and tuition of the Police. We 
may add that itis not denied by the prose- 
cution that the accused was a Police inform- 
er at ope time although if is said that he 
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was discarded because he had been 
failure. 

The result is that wa are not satisfied thai 
the charge has teen biought home beyom 
doubt to the accused. Jt may be that there 
has been a ccnspiracy to tamper with the 
prosecuticn witnesses in order ta obtain his 
acquiltal. If so, this isa matter for regret 
but on the record as it stands we think that 
there is room for reasonable doubt and tha 
the vague confession and the doubtfu’ 
identification by Rup Narain are not enougl 
to prove the charge, when all the othe; 
important prosecution witnesses emphati- 
cally deny the guilt of the accused. We 
accordingly allow the application and set 
asida ihe conviction and sentence. The 
fine,if paid, will bə refunded. The bai 
bonds will be discharged. 

N. Appeal allowed. 
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MOHAMMAD NAZIR KHAN AND OTHERS 
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Appeal—Practice—Finding of fact—Interference 
by High Court—Adverse possession — Possession based 
on invalid title deed—Continuous possession for over 
12 years—Title, if perfected—Civil Procedure 
Code (Act V of 1908), s. 11—Res  judicata—Z:sues 
different—Parties different—Second suit, if barr- 
ed, 

A finding of fact is conclusive in second appeal 
where it is not vitiated by any error of Jaw or 
procedure, Raza Mohammad Khan v, Abdul Rahman 
Khan (1), referred to. ` 

Where possession isacquired by a person under 
an invalid title and he continues to remain in 
possession for more than 12 years, although the 
document relating to his title mey be invalid 
onany ground, yet posseseion having lasted for 
more than 12 yeare, the title becomesan unassailable 
one. Mohamed Musa v. Aghore Kumar Ganguli (4), 
followed. Mahipal Singh v.Sarjoo Prasad (.) and 


Secretary of State for -Indiain Council and the 
the Chairman, Municipal Board, Sultanpore v. Har 
Charan Das .Jagnnath (5), relied on, 

Where the first suit did not give any definite 


finding on the question of title, and the judgment 
was very vague and if was not proved that the 
plaintiffs in the second suit were parties tothe first 
suit: 

Held, that the second suit where a question 
of title was at issue, was not barred by res judicata, 


S. C. A.against the judgment and decree 
ofthe Subordinate Judge, Fyzabad, dated 
February 20, 1932. 
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Messrs. Ali Zaheer and Mohammad Ayub, 
Y the Appellants. 

Messrs. H. M. Kidwai and H. Husain, 
r the Respondents. 

Judgment.—LEight suits were filed in 
Court of the Munsif of Akbarpur, Dis- 
ict Fyzabad, and as they were connected 
«ses they were disposed of by one judg- 
«ent, The learned Subordinate Judge 
ho heard the appeals has also decided 

«em by one judgment. 
There are. five appeals before us, ù e., 
mppeals Nos. 18310137, and as the ques- 
ons involved are ihe same in all the 
mppeals, this judgment will govern all of 
3em, 

These appeals are against the decrees of 
ae learned Subordinate Judge of Fyzabad, 
ated February 20, 1932, modifying the 
ecrees of the learned Munsif of Akbarpur 
‘ith regerd to the damages, but in other 
sspects affirming them, 

The defendants are the appellants before 


8. 
The plaintifis-respondents brought their 
uits for possession and mesne profits. The 
slaintiffs are alleged to be under-proprietors 
=a village Ajmeripur-Badshahpur and the 
lefendants are the under-proprietora of 
illage Rampur Benipur, The two villages 
djoin each other and there has beena 
ong-standing dispute between the two 
sarties about’ the boundary lines of the 
wo villages. This is dueto the fact that the 
*Hadbast maps and the two settlement 
naps of the villages are quite different. 

Babu Abdul Rahman Khan is admitted- 
y the superior proprietor of village Ajmeri- 
yur-Badshahpur. 

The plaintiffs allege that the village 
‘A jmeripur Badshahpur is divided into two 
nahals (1), Mahal Kham and (2), Pukhtadari 
nahal Fatehpur Majhwa, that they are the 
so-shares in the pukhtzdari mahal and the 
dlots in dispute in each case lie in their 
share ; that in 1893 Lhe Commissioner Fyza- 
bad got ihe villages demarcated, ani thit 
according to the demarcation line “A B” 
shown jn the sketch maps attached to the 
plaint, the plots in suit fell in village Ajmeri- 
pur Badshahpur ; that in 1921 the Sub-Divi- 
«sional Officer of Tanda fixed another bound- 
ary line as shown by the line C D with the 
result that land measuring about 27 bighas 
of Ajmeripur-Badshahpur, which belonged 
to the plaintiffs fell into the boundary of 
village Rampur; that there were proceed- 
ings in 1921 and 1922 under s. 145 of the 
Code of Criminal Procedure and the order 
was passed against the plaintiffs. 
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The superior proprietor, Babu Abdul 
Rahman Khan, then in 1927 instituted a 
suit for possession ani tha plots now in 
suit were included in that suit. The case 
was fought right upto this Court and it 
was held by a Banch of this Court that the 
plots in suit appertainei to the plaintiffs’ 
villaga Ajmeripur-Badshahpur, but, that 
Babu Abdul Rahman Khan was not entitled 
to actual possession of the lanl in suit as 
it was held by third parties in the right 
of under-proprietary tenure. The plaintiff 
Babu Abdul Rahman Khan, was not given 
a decree though it was held that the de- 
fendants were trespassers without any title. 
Exhibit 28 isthe judgment of this Court 
and the case is also reported as Raza 
Mohammad Khan v, Abdul Rahman Khanti). 

The present cuits were contested by tha 
defendants on tha grounds that the plots 
in suit appertain to village Rampur and 
not Ajmeripur and that the plaintiffs have 
an interest or right in the land: that 
the claim was barrel by limitation as 
the plaintiffs or their predecessors nave nət 
been in possession within limitation; that 
there were proceedings between ths parties 
under s. 145, of the Code of Criminal Pro- 
cedurein 1921, and 1922 and possession over 
the plots in suit was found with tha defend- 
ants, and as the plaintifs hive not filed 
their suits within three years from the date 
of the decision they are barred under 
Art. 47, and s. 23, of the Indian Limitation 
Act ; that the suits were bad for non-joinder 
as all tho puvhtadurs had not joined; that 
there was an agreement between the pro- 
prietors of tha two villages whereby they 
agreed toabide by the hadbast maps of 
the two villages; an l that they veride | the 
two maps and the respondents were bound 
by them. 

Tas learned Munosif decided on all thəss 
prints against ths defendanis. He hald 
that the lands appertainsd to villags 
Ajmsripur-Bidshapar. H> found the res- 
pon isnts’ possession withia limitatioa and 
that the suits were not barred by Art. 47 
and s. 28 of th3 Limitation Act. Ths learn- 
ed Subordinate Judge in appeal has upheld 
the decrees ofthe learned Munsif, , 

The min guestion in the appeal is was- 
ther the plots in suit appertain to villagə 
Ajməripar-Badshahpar or village Rampur- 

nipur. 

Pie learned Subordinate Judga hes hell 
that : , : 

“ After giviag dus consideration to the arguments 


1) 125 Ind. Oas. 388; 6 OW N921; A IR 1929 
olan 524; 13RD 781; Ind. Rul. (1939) Oudh 303, 
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of the appellants I am of opinion that ihe report of 
the Commissioner was rightly accepted by the learn- 
ed Munsif and that his finding that the lands in 
suit appertain to Ajmeripur Badshahpur is correct.” 

Tbis is a finding of fact, and as was 
pointed out in the case above referred to 
Raza Mohammad Khan v. Abdul Rahman 
Khan (1), a finding of fact is conclusive in 
second appeal where it is not vitiated by 
any error of law or procedure. In our 
opinion there is no error of law or proced- 
ure in this case; we accept this finding and 
the appeals must fail on this ground alone. 

It is urged by the learned Counsel for 
the eppellanis that the plaintifs have failed 
to prcve their title to the land in dispute and 
that the agreement (Ex. 44),is invalid under 
8. 173, of Act XVII of 1876, (Land Revenue 
Act) as it was executed at the time when 

‘the estate was under the supervision of the 
Court of Wards. 

Mohammad Dorab Khan, Saltanat Baha- 
dur Khan and Badal Khan were brothers. 
Mohammed Dorab Khan was the father 
of Babu Abdul Rabman Khan, the present 
superior proprietor. The respondents in 
these appeals aie the descendants of Badal 
Khan and Saltanat Bahadur Khan, 

In 1851 Mohammad Dorab Khan executed 
a deed of agreement whereby he agreed to 
pay Rs. 1,340, a year as maintenance 
allowance to his brothers; Rs. 4£0 were 
to be paid in cash and for the balance 
under-proprietary 1ights were given to 
them, in certain villages. The estate at 
that time was under the Court of Wards 
and was released in 1884. 


The plaintiffs in proof of their title rely 
on Exs. 42, 43 and 44. 
_ Exhibit 44, is the agreement, dated Janu- 
ary 20, 1881, referred to above between 
Dorab Khan and his brothers, Saltanat 
Bahadur Khan and Badal Khan. The 
estate was admittedly under the superin- 
tendence of the Court of Wards at the tine 
when this deed was executed, and Dorab 
Khan has clearly stated in this agreement 
that when the estate would be released he 
-would execute a registered deed conferring 
under proprietary rights on his brothers. 

Exhibitd2 is an extract of register 
No.4 prepared atthelast settlement. In 
this paper the entire village Fatehpur 
Manjhwa is recorded in the namesof Badal 
Khan and thesons of Saltanat Bahadur 
Khan with an annual rent of Rs. 977-96 
and in the remarks column it is noted 
that out of Rs. 1,340 that is the mainten- 
„ance allowance the said rent of Rs, 977-9-6 
‘is appropriated bythe above noted persons 
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towards their maintenance and is not pal 
tothe superior proprietor and the balanc 
they received in cash. 

Exhibit 43 is an extract of the pukhiadar 
khewat for 1337 Fasli. In this also the name 
of the present plainiifis are recorded as th 
pukhtadars of village Fatehpur and at th 
end of the document the same note as i 
foundin Fx. 42 is entered. Exhibits 9 t 
22 are the extracts of shasras fur 1301 Fas 
and 1320 to 1332 Fasli. The entries i 
column 3 of these khasras show that all th 
plots in suit appertain to the pukhtadar 
mahal Fatehpur of village Ajmeripul 
Badshapur, : 

Babu Abdul Rahman Khan, whois adm ifm 
tedly the superior proprietor of Ajmeripul 
Badshahpur has appeared as a witness in thie 
case on behalf of the plaintiffs and has depot 
edthat the plaintifs are the pukhtadars i 
village Fatehpur Manjhwa which is th 
under. proprietary mahal of Ajmer 
pur. 

We accept the finding of the lower Court 
that the plaintiffs have been in undisturb: 
ed possession for more than 12 yean 
prior tc the institution of their snits. 

In ovr opinion the plaintiffs have provet 
beyond doubt that they are the under-pro» 
prietors of Ajmeripur-Badshahpur. Babe 
Abdul Rahman Khan has never attempt 
ed to dispossess the plaintiffs and we are 
convinced that the plaintifs have perfecte 
their title against him. The learner 
Counsel for. the appellants has relie 
on the case reported as Hari Kishan Da 
v. Muhammad Safi Jan (2) and Lachm 
Narain v. Fateh Bahadur (3). 


If for the sake of arguments we accep 
this contention of the learned Counsel tha 
the agreement Ex. 44 isinvalid even them 
we are of opinion that if possession i: 
acquired by a person under an invali 
title and he continues to remain in 
possession for more than !2 years, although 
the document relating tohis title may b» 
invalid on apy ground, yet possession having 
lasted for more than 12 years ithe titl 
becomes an unassailable one. We are 
supported in this view by a decision o 
their Lordships of the Privy Council re 
ported as Muhammad Musa v. <Aghor 
Kumar Ganguli (4). The same view wa, 


(2) *O0Ind. Cas. 860;110 L J 03; 100 & A Li 
491; A I R 1924 Oudh 438; 1 O W N 182; x8 OG 34, 

(83) 25 A 195; A W N1953, 8, 

(4) 28 Ind. Cas. 930; 42 la l; 17 Bom L R 420; 2 
OLJ 231; Z2MLJ 548; 19 OW N?50:13 A WW 
J 229;17 MLE 143; 


2 L W 258; 42060); (1915) M 
W N 62) PO). 
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llowed by this Court in the case of 

ahipal Singh v. Sarjoo Prasad (5). 

In the case of Secretary of State for 
ndia in Council and the Chairman, 

unicipal Board, Sultanpur v. Har Charan 
‘tas Jagannath (8), it was held that a 
efect intitle arising out of the fact that 

was derived under an invalid deed, 
as cured by conlinuous possession for 
wre than 12 years over the property con- 
eyed under the deed. 

Weaccordingly reject this contention. 

Tt is further contended that in the years 
921 and 1922 proceedings were taken 
nder 8.145 of the Code of Criminal Pro- 
edure against some of the parties to this 
ait, and crops allegedto have been sown 
“0 several of the plots in dispute were 
4tached by the Criminal Court aud even- 
ually released in favour of the defendants. 
bis alleged thatthe present suit should 
aave been brought within three years from 
he date of that order and as the plaintiffs 

nave failed todo so, their suits are now 
yarred by Art. 47 read with s. 23 of the 
uimitation Act. 
Exhibit 48-A is a copy of the complaint 
nadeini921. It shows that all the parties 
o the present suis were not parties to the 
vase under s. 115 of the Code of Criminal 
MProcedure. No other papers have been 
iled. The complaint made in the years 
mi 922 hasnot been produced by the appel- 
anis anditisnot known who thé parties 
«vere nor has it been proved that the area 
whichis now in dispute was the subject- 
maatter of the suit at that time in that suit. 

Exhibit 20U-A is the judgment of the 

mOriminal Court and the names of the parties 
amentioned therein are Muhammad I-<haq 
and other complainant v. Mandhoo Khan 


and oher accused. The dispute was about . 


Jarhan crops, and possession ofthe crops 
was delivered to the appellants and not 
moossession over the fields. We agree with 
the findings of the lower Courts that the 
material is incomplete and the evidence 
too vague to have any binding effect on the 
present plaintiffs, and that the suits are 
not barred hy Art, 47 and s. 28 of the 
Limitation Act.’ 

The next plea taken is thatthe suits 
are barred by the principle of res judicata. 
Jt appears that in the year 1887, Badal 
Khan, father of the plaintifs in this case 
brought a suit against Dhauntal Kian, 


(5) 92 Ind Cas 99:30 WN 10; AT R 1223 Oadh 
141; LR7A (0) 88; 130 L 5336. 

(6) 91 Lad. Cas, 927;130L4 115;30 WN45; AT 
B 1923 udh 93, L R 7 A \O) 75, : 


COM, OF I, T. V. OFF. LIQ., AGRA SetNNING & WEAVING MILLS CO., LTD, 


183 


ather of defendant No. 1 and others for 
damagesin respect of the Jarhan crops 
on the plots in suit. The suit was not to 
recover possession but only damages. 
Exhibit 10-A is the judgment in that case. 
The Gourt held that ibere wasa boundary 


:dispnte and that it was not competent to 


decide the matter. It did not give any 
definite finding on the question of title and 
the judgment is very vague. Ib is not 
proved that the plaintiffs in the present 
suit were parties to that suit We find 
no force in this contention of the learned 
Counsel for the appellants and we agree 
with the finding of the Appellate Court 
that the suits are not barred by s. 11 of the 
Code of Civil Procedure. 

We have taken all the documentary 
evidenze and the circumstances of the 
case into consideration andareof opinion 
that itis proved that the plots in suit are 
situated in Ajmeripur-Badshahpur and 
that the plaintiffs are the under-proprietors 
of these plots. 

The plaintiffs have filed eross-objections 
and contend thatthe Appellate Court has 
erred in allowing proportionate costs in 
both the Courts. The plaintiffs in their 
plaintin para. 13, claim mesne profits in 
respect of 1335 Fasli and 1336 Fasli but the 
learned Munsif by an oversight gave them 
» decree for mesne profits for three years. 
"The defendants could easily have had this 
mistake corrected and there was no need 
for them to appeal. There is no reason. 
why the plaintiffs should be made to suffer 
for this slip of the trial Court. We accord- 
ingly allow the cross-objections and hold 
that the plaintiffs are entitled to full costs 
in both the lower Courts. 

The result is that we dismiss the appeals 
with costs, allow the cross-objections with 
costs and modify the decrees of the Appellate 
Court to this extent that the plaintiffs will 
get fullcosts in both the lower Courts. 

D. Appeals dismissed. 


ALLAHABAD HIGH COURT 
Civil Miscellaneous Uase No. 40 of 1931 
November 24, 1933 
MoxeExst AND Youny, JJ. 
COMMISSIONER OF INVUOME TAN 
APPLICANT 


versus 
OFFICIAL LIWULDATOR, AGRA 
SPINNING AND WEAVING MILLS Co., 
Lrp.— Opposite PARTY. 
Income Tax Act (Xi of 1922), s+. 3, 2 (12), 22 (D, 
4l- Company in liquidation 2s ‘Company’ within the 
meaning of 8 3—Liquidator of company—Lnability 
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` Jor <income-tax—Official Liquidator, iff ‘principal 
oficer —Crown— Right to enforce payment of dues— 

Whether canbe barred by implication. 

A Company in liquidation is included in the word 

‘Company’ ins, 3, Income-tax Act anda liquidator 
-can be assessed as representing the Company and 

the Income-tax authorities can call upon the jliqui- 

dator to furnish a return in accordance with s. 2? (1). 

It is not netessary to have recourse to 8,41 for the 

purpose of holding the liquidators liable. The 
” Official Liquidator can be treated as its principal 
officer and when he-is managing the business of the 
Company he comes within the definition cf ‘principal 
officer’ within the meaning of s. 2 (12), Income-tax 
Act. : 

The right of the Crown to enforce payment of its 
dues cannot bs taken away by a statute which does 
not expreesly enact to that effect, By mere impli- 
cation the Crown's right and remedy cannot be 
barred. Inthe maiter of West Laikdih Coal Co., 
Lid, (1) relied on, as $ 

Mr. K. Verma, for the Applicant. A 

Messrs. K. N. Katju, Bhagwati Shankar 
and S. N. Gupta, for the Opposite Party. 

Judgment.—This Bench was constituted 
in order to decide four. points, which are 
enumerated in the order of one of us dated 


September 8, 1933. Point No.4 alone has- 


been argued because it has been found that 
the other three points donot arise at the 
present moment. If point No.4 be answered 
in thenegative, the Liquidators will have 
to make a“yeturn,” and it is at the time 
of making the return that questions Nos. 1 
to 3 would arise. The Official Liquidators, 
if there he any difficulty, will be at liberty 
to approach the Hon'ble the Company 
Judge and obtain direction. When’ a 
return has been furnished, it will be for 
the Income-tax Officer to scrutinize it and 
to object to any item, if there be one to 
take exception to. We therefore proceed lo 
decide point No. 4 on which alone we have 
been addressed by learned Counsel for the 
Official Liquidators and the legal advieor 
to the Income-tax Authorities. The point for 
decision is: 

“Whether under the Companies Acta liquidator 
is exempt from waking an iocome-tax return on 
business managed by him for the beneficial winding 
up of the Oompany.” ; 

Just a few facts would be necessary to 
be stated in orderio lead up to the 
questions before us. It appears that there 
was a limited company doing business in 
Agra, called the Agra Spinning and Weay- 
ing Milis Co., Ltd. At the instance of one 
of the credilors_a compulsory winding up 
was ordered on June-24, 1931. ` Two geutle- 
men, being Advocaies of this Court, were 
appointed Official Liquidators. Later on it 
was reported by the Official Liquidators to 
the Company Judge-that ` 

“in the interest of the Company it is necessary that 
the busmess of the Company should be carried cn; 


‘vision of the Official Liquidators, 
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so permission may be granted to that effect wis 
powers.to the Official Liquidators to dismiss, emp} 

and maintain such staff for the mils as they m 

consider proper.” 


This report wus approved by the learnt 
Company Judge. It appears that sin: 
this order was passed on June 27, 193 
the business of the Company as it we 


‘carried on before the liquidation, is bein 


carried on under the direction and ik 
Income-tax Officer at Agra called on iM 
Official Liquidators to make a return und 
e.22(t), Income Tax Act. There was 
large amountof correspondence, and uli 
mately the Official Liquidators thought th: 
they were not liable to make any retur 
at all because the Company had gor 
into liguidaticn. The Income Tax Office 
wanted a ruling of the Court 'on thi 
point, and that is how the point is no 
before us. - 

We have heard learned arguments o 


both sides, and we proceed to record ov 


opinion. Under s. 3, Income Tax Act, 192: 
every individual, Hindu undivided famil 
“Company,” frm and oiher association c 
individuals are liable to income-tax. Th 
argument on behalf of the Official Li 
quidators is that a Company which has gon 
mto liquidation is no longer a “Company 
within the meaning of s. 3, Income Ta 
Act and therefore no income-tex can b 
assessed on the Liquidators as represent 
ing the Company. The word “Company 
is defined in s. 2 (6), Income Tax Act, a 
follows: 


“‘Company' means a company as defined in tt 
Companies Act of 19!3.. .... .."” 


The Agra Spinning and Weaving Mill 
Co., Lid., was thereforea Company withi: 
the meaning of the Income Tax Act. , 
Company once formed and registeye 


“would continue to be a Company until - 


is dissolved under s. 19), Companies Ac 
Prima facie, iherefore, a Ccmpany a 
defined ins. 2 (6). Income Tax Act, woul 
include a Company in liquidation. 

The arguments against this conclusio 
are these: First of all, it is said that ther 
can beno “principal officer” of a Compan 
in liquidation, and unless the “principz 
officer” of a company in liquidation can b 
determined, no tax can be assessed. Ri 
liance is placed ons. 22 (|), Inccme Ta 
Act, which runs as follows: 

“The principal officer of every company sha 
prepare on or before June 15, in each year and furnis 


to the Income Tax Officer a return in the prescribe 
OM saran 


The argument is that if there can be n 
principal offcer of a Company in liquide 
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tion, there can be no assessment, because 
_ the method of assessment laid down in the 
Income Tax Act cannot be followed. The 
expression “principal officer” is defined in 
s. 2 (12), Income Tax Act, as follows; (we 
shall read only so much of it as is material 
for our purpose): 


“Principal officer used with reference to . a 
company.. ......means the secretary, treasurer, 
manager or agent of .............the company, or any 
person connected with the.........company.. .. 


upon whom the Income Tax Officer has served a notice 
of his intention of treating him as the principal 
officer thereof.” 


It istruethat when the winding up order 
was made previous officers or the Company 
ceased to hold office, and thus the former 
secretary, treasurer, Manager or agent 
disappeared from the scene. But we find 
that the liquidators are actually managing 
the business of the Company, and we may 
safely take itthat the Liquidators come 
under the word “manager” as used in 
cl. (a), subs. (12), s. 2. The word 
“manager” is defined in the Companies Act 
as follows: i 

“Manager includes any person occupying the posi- 


tion of a manager, by whatever name called and 
whether under a contract of service or not,” 


It will, therefore, be noticed that the 
word “manager” used in s, 2 (12), Income 
Tax Act, has been used ina wide sense 


and is quite in keeping with the meaning’ 


assigned to it in the Companies Act. 
Further there is no difficulty in treating 
the Officinl Liquidators as the “principal 
officer” of a Company ifthe Income Tax 
Officer eerves a notice on them of his 
intention of treating them as the principal 
officeis-of the Company, as be has already 
done in this case. The other arguments 
advanced against the inclusion of a Com- 
pany in liquidation ın the word “Ccmpany” 
as used in s. 3, Income Tax Act are as 
follows: It is argued that s. 10, Income 
Tax Act, certain items are pointed out as 
being liable to be set-off against groes pro- 
fits or gains of business-for the purpose of 
discuvering the net amount on which the 
tax has to be assessed. It is argued that 


‘under sub-s. (2), s. 10, cl. (3), if there be 


any borrowed capital], the interest paid on 
such capital is allowed to be deducted 
fram the total income; butin the case of 
a Company in Liquidation which has debts 
to pay the interest cannot be paid till the 
principal amount has been paid off, and 
thus, althuugh interest may be accumu- 
lating, the Liquidators would not get the 
advantage of cl. (.). This argument is 
easily met by reference to sub-s. (3), s. 10. 
It isfurther met in this way. If no interest 
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has been actually paid, the Official Liqui- 
dators may not be entitled under the law to 


_set it off against the income already earned; 
` but this circumstance is no answer tothe 


qtiestion asto whether the Liquidators are 
liable or not to makea return for the 
income tax. 
Again when the interest is paid say two 
or three years hence, they would’ be en- 
titled to set-off the interest actually paid 
against the income then earned. 

Thenext argument is that under cl. (9), 
sub-s. (2), s. 10, a man doing business is 
entitled to set-off against his income any 
expenditure incurred soley for the purpose 
of earning such profits or gains; but in 
the case of the Official Liquidators it cannot 
be said that the whole of the expenditure 
in Liquidation has been spent for the 
purpose of earning such prolits or gains. 
This may be true. What the liquidators 
have to do is. only to apportion a fair 
amount of the expenditure incurred in the- 
liquidation in order to have it set-off 
against the incomeearned by the working 
of the mills. The next argument is that 
s. 19 (a), Income Tax Act, makes ita duty 
of the principalofficer of every Company 
to send a statement of the names and 
addresses of share-holders who have receiv- 
ed a dividend. It-is argued that this is 
not possible in the case of official Liquida- 
tors who have been managing the Company 
which is insolvent. This may be true, but 
this leads to no conclusion ; for there may 
be companies which are actually working 
and which are not paying any dividend, 
These would not be called upon to 
furnish any ‘statement required by s, 19 
(a), Income Tax Act. Lastly it was argued 
that under ss.40 and 41, Income Tax Act, 
all persons who were in the position of 
guardians, trustees or agents of persons 
residing outside British India, Administra- 
tors-General,Official Trustees and Receivers 
or Managers appointed by Courts are men- 
tioned as persons liable to pay income-tax 
on behalf of the parties or properties in 
iheir charge, but there is no mention of an 
Official Liquidator. This argument is really 
destructive of the positiontaken up by the 
Official Liquidators. Two remarks may be 
made onthis point. Sections 40 and 41 indi- 


cate that it was the intention of the Legisla- 


ture tn casi its net, for the purpose of secur- 
ing income-tax, as wide as possible, and it 
is impossible to believe that the Legislature 
was forgetful of the fact that there might 
be companies in liquidation which were 
earning profits in the course of liquidation. 
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There could not have been an intention on 
the part of the Legislature to exempt such 
companies from taxation, If we are not 
allowed to read the word “company” in 
s. 3 as including a Company in liquidation, 
surely the Official Liquidators would come 
under the word “manager” used in sg. 41, 
Income Tax Act. The word “manager,” it 
is stated in s. 41 itself, includes any person, 
whatever his designation, who in fact 
manages property on .behalf of another. 
Within this definition the Liquidators must 
come. Our view is thata Company in 
liquidation is included in the word ‘‘Com- 
pany” ins. 3, and it is not necessary to 
have recourse to s. 41 for the purpose of 
holding the Liquidators liable. 

Tt was argued that a company in liqui- 
dation would usually be an insolvent 
Company and that may be one of the reasons 
why the Legislature intentionally exempted 
a Company in liquidation from tae liability 
to pay income tax. But itis not correct to 
say thatonly insolvent companies go into 
liquidation. A perfectly solvent Company 
not burdened with any debt may go into 
liquidation by special resolution, vide 
s. 162 (1), Companies Act. It is possible 
(0 imagine cases where a Company, 
otherwisein a prosperous condition, may 
decide to wind up its business. Let us take 
this case. The sugar factories in Java 
may be doing very good business, and 
{heir main source of income ia form expor- 
tation of sugar to India. The Indian Go- 
vernment gives protection to sugar by 
imposing a heavy tax against import- 


ed sugar. A prosperous Company in 
Java may find that it would. be di- 
ficult for it tosell ils sugar in India 


and it may, therefore, decide to wind up 
its business, although so far the business 
had been prosperous. Examples like this 
may be multiplied. Therefore, there is no 
basis for the argument that every Company 
in liquidation must be working ata loss 
and cannot earn any profits which may be 
. liable to taxation. 

. One of the arguments advanced on behalf 
of the Liquidators was that if the Income- 
tax Authorities assess a tax and itis not 
paid, they may seek to enforce payment 
inone of the ways laid downin law 
against the property of the company in 
liquidation, but s. 171 would stand in their 
way of taking any proceedings against the 
Company's property. Two answerscan be 
given to this argument. The firstis that 
where a taxigjustily and legally leviable, 
_ there would be no difficulty in obtaining 
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theleave of the Court to enforce payment 
of the tax. This would satisfy the re- 
quirementsof s. 17}, Companies Act, The 
second answer is that ihe right of the 
Crown to enforce payment of its dues 
cannot be taken away by a Statate which 
does not expressly enact to that effect. By 
mere implication the Crown's right and 
remedy cannot be barred. This was 
held in the case of In the matter 
of West Laikdih Coal Co, Lid. 
(1). The view taken is supported by 
English decisions. We agree with that 
view. Theresult is that we see no 
difficulty in the way of the Income-tax 
Authorities in calling upon the Official Li- 
quidatora to furnish a return in accordance 
with s. 22 (1), Income Tax Act. This is 
our answer to the question. We allow 
Counsel for the Income-tax Authorities one 
day's fee, which we assess at Rs. 200. He 
will certify payment of the fees to him 
within 36 days as required by the rules of 
the Court. 

h Questions answered. 


N. 
a 96 Ind. Cas. 37; A I R 1926 Oal, 121; 53 O. 


. OUDH CHIEF COURT 
Second Civil Appeal No. 125 of 1933 
September 3, 1934 
ZIAUL-HASAN, J. 
Baba TIKAM DASS—DEFENDANT— 
ÅPPSLLANT 
VETSUS 
Nawab ABBAS MIRZA--PLAINTIFE—- 


RESPONDENT 

Contract Act (IX of 1872), s. 2)—Plaintiff treated 
and declared proprietor in several suits— Compromise 
with defendant — Defendant accepting pleintiff as 
proprietor—Compromise, if based on mutual mistake 
of fact—Compromise of givs-and-takz, on doubtful 
right —Binding nature of. 

Where the contract between the parties is to settle 
a doubtful right or question, whether it be of law 
or fact, by a give-and-tuke arrargement between them- 
selves, such agreement will be upheld. 

A plaintiff was declared owner of the land in suit 
in several cases and he believing himself to be the 
proprietor of the same, entered into a compromise 
with the defendant by which the defendant made 
himself liable to pay rentto the plaintiff who was 
accepted to be the proprietor, and the plaintiff filed 
a suit for recovery of arrears of rent : 

Held, that the defendant was bound by the com- 
promise and could not deny the title of the plaintiff, 
onthe ground that both were under mistake of fact, 
At best the plaintiff's title tothe abadi plats could 
be said to have been doubtful. But it could not be 
gaid that both the parties were, while entering into 
the compromise, under a mistake on a matter of fact 

- within the meaning of s. 20 of the Contract Act. 
(Case-law reviewed.| 
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S.C, A. against the decree of the Subordi- 
nate Judge, Mohanlelganj, Lucknow, dated 
January 26, 1933, upholding that of the 
ee South Lucknow, dated April 26, 

Mr. K.P. Mizra, for the Appellant. 

Messrs. M. Wasim and Ganga Dayal 
Khare, for the Respondent. 

Judgment.—This second appeal arises 
out of a suit brought by the plaintiff- 
respondent for recovery of Rs. 40, as 
ground rent for plots Nos. 300, 301 and 
302 situatedin Mahal Hasan Raza Khan in 
village Ruppur Khadra. 

It is not denied that the plaintiff- 
respondent is proprietor of this mahal. 
It may be mentioned that the plots in 
question are included in the city of Luck- 
now. The plaintiff called himself the 
proprietor of these plots but his suit was 
based on a compromise entered into by 
him and the defendant-appellant in 1914 
ina suit filed by the plaintiff against the 
defendant for demolition of a thakurdwara 
which the defendant had built on the 
land. By this compromise the defendant 
agreed to pay to the plaintif Rs. 5a year 
as ground rent, 

The main ground taken in defence was 
that the compromise was not binding on the 
defendant as it was entered into through a 
mutual mistake of fact. | 

The learned Munsif of South Lucknow 
overruled the pleas raised in defence and 
decreed the suit. In appeal the learned 
Subordinate Judge of Mohanlalganj came 
tothe conclusion that the compromise of 
1914 was due to a mutual mistake of fact 
but held that it was yet binding on the 
defendant. The appeal of the defendant 
was therefore dismissed. 

The defendant comes io this Court in 
second appeal and it is argued that the 
parties entered into the compromise of 1914 
on account of a mistake on a matter of 
fact and that under s., 20 of the Indian 
Contract Act, the agreement was void. A 
portion of village Ruppur Khadra, in which 
admittedly the plots in question lie, was 
granted in 1867 by the British Government 
to Qutubuddin Hasan Khan, the ancestor 
of the plaintiff, and it is on the basis of 
that grant that the respondent claims to be 
proprietor of Muhal Hasan Raza Khan. It 
may also be mentioned that on March 15, 
1858, Lord Canning, the then Governor- 
General of India, issueda proclamation 
confiscating, in favour of the British Govern- 
ment, all rights in the soil of Oudh but 


TIKAM DASS V. ABBAS MIRZA | 


187 


that on July 27, 1868, the Commissioner of 
the Lucknow division suggested to the 
Financial Commissioner of Oudh, who wasa 
the head of the Settlement Department, that 
the sites of houses in the city of Lucknow be 
yeleased in-favour of the proprietors of 
those houses (see Ex. 27-A) On August 7, 
1868, the Financial Commissioner accepted 
this suggestion and issued an_ order 
(Ex. 28-A) by which the sites of houses in 
the city of Lucknow were given tothe 
owners of those houses. Between 1888 and 
1915, various suits were filed in Court in 
respect of abadi plots of Lucknow city and 
in most of them the present plaintiff and 
his predecessors-in-interest were held to be 
proprietors of plots lying in village Ruppur 
Khadra (vide Exs. 6, 22 to 26, 28 and (30) 
In a case Barati v. Secretary of State for 
India in Council (1) it was, however, 
held by the Judicial Commissioners 
of Oudh that the order of the Financial 
Commissioner contained in the letter of 
the August 7, 1868, operated to transfer to 
the owners of all houses in the city of 
Lucknow, who were in possession of them, 
rightsin the land occupied by their houses. 
The defendant-appellant continued to pay 
the ground rent to the plaintiff up to 1920 
but ceased paying it after Barati’s case was 
decided. 

Now, itis said, the parties entered into 
the compromise of 1914 because both of 
them were under the misapprehension that 
the plaintiff was proprietor of the plots in 
question though as a matter of fact the 
proprietary rights in them had been given 
py the Financial Commissioner’s order just 
referied to, to the -predecessor-in-interest of 
the appellant who had a house on these 
plots, On behalf of therespondent it is 
argued that there was no mutnal mistake 
on a matter of fact and that the defendant- 
appellant cannot be allowed to resile from 
his contract. 

The learned Counsel for the appellant has 
relied upen vatious English and Indian 


cases insupport of his contention that an 


agreement entered into while both partjes 
were under a mistake of fact, is nob binding. 
It is not necessary, however, to refer to 
those cases as nobody disputes the lawas 
laid down in s. 20 of the Indian Contract 
Act, The real question in the case is 
whetherthe compromise in question can be 
said to have been brought about by a 
mutual mistake of parties ona mattter of 
fact essential to the agreement. I have ` 


(1) 61 Ind, Cas. 721; 24 O O 33;8 O LJ 283;3UP ~ 
L RO) 35, 
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given my best consideration to the question 
and I am of cpinion that the reply must be 
in the negative. In the first place ‘it 
cannot be said that the parties 
or at least the ‘plaintiff was under 
8 mistake about his title to the plots in 
question. His predecessor had been 
granted the village of Ruppur Khadra 
by Government without the exception of 
any plots whatsoever and I have already 
noted above that between 1888 and 1914 
he was declared owner of the abadi plots 
of the village in several cases. The 
order of the Financial Commissioner was 
subsequent to the grant of the village to 
the plaintiff's predecessor. In these 
circumstances the plaintiff could not 
have believed that he was not the owner 
of the abadi plots nor could the defend- 
ant have been sure that the plaintiff 
was not the owner. At best the plaintiff's 
title to the abadi plots can be said to 
have been doubtful. In White and 
Tudor’s leading Cases in Equity, Vol. I, 
p. 188, it is said that where ike contract 
between the parties is to settle a doubt- 
ful right or question, whether it be of 
law or fact, by a give-and-take arrange- 
ment between themselves, such agreement 
will be upheld. In the case of Rajunder 
Narain Rai v. Bijai Gobind Singh (2) we 
find the following remark: . 

“If the nature of the extent of the rights of the 
respective parties could be considered as the fair 
subject of doubt at the date of the deed, and if, 
to avoid expense and delay by legal inquiry, 
they agreed to settle the contest by an amicable 
arrangement, such transaction is not tobe disturbed 
on the ground of the inequality of benefit which 
either party may eventually have received from 
it.’ 


In this casé it was held that a sulenama 
or deed of agreement to compromise con- 
flicting claims, entered into in the pre- 
sence of witnesses and solemnly acknow- 
ledged in Court by parties who were 
mutually ignorant of their respective legal 
rights, could not afterwards beset aside 
upon plea of ignorance of the real fact. 
In the case of Ram Nirunjun Singh v, 
Prayag Singh (3), Mitter, J. quoted with 
approval the following remark from Kerr, 
on Fraud, p. 335. l 

“Mistake in law is not a ground for setting 
aside a compromise, if the parties tothe transac. 
tion were in difficulty and doubt, and wished to 
- put an end to disputes and to terminate or avoid 
litigation. If one or more parties having, or sup- 
posing they have, claims upon a given subject- 
matter, or claims against each other, agres to com- 
promise these claims, ardthe knowledge, or means 

Q2 MPTA 181 at p, 249;1 Moo. PO117;1 Sar 175 
{ . 


PO 
(3, 8 O 138. 
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of krowledge, of each of them with respect to the 
mode in which, and the circumstances mnder which 
his claim arises, stand upon an equal footing, and 
there is an absence of fraud or misrepresentation, 
the transaction is binding, although the conclusion, 
at which the parties may have arrived is not that 
which a Court of Justico would have arrived at 
had its dacision been sought. The real considera- 
tion which each party receives under a compromise 
being, not the sacrifice of the right, but the eettle- 
ment of the dispute end the abandonment of the 
claim It is no chjection to the validity of the 
transaction that the right was really in ove of 
the parties only, andthat the others had no right 
whatever. If, for instance, two parties claim 
adversely to each other tha inheritance of a 
deceased person, and, in order to avoid litigation, 
agree to divide the inheritance, it is no ground 
for setting aside the agreement that anly one 
‘was heir,and that the other gave up the right 
which he really possessed. The fact that the one 
may have had no claimis immaterial, ifhe was 
honestly mistaken as to his claim. Jt is enough 
if, at the time of the compromise, he may bave 
believed he had a claim, and that the parties 
have by the transaction, avoided the necessity of 
going to law. To render valid the compromise 
of a litigation, itis not even necessary that the 
question in dispute should really he doubtful, if 
the parties bona fide consider it tobe so Jt is 
enough to render a compromise valid, that there 
is a question to be decided ketween them. A 
compromise of doubtful rights will not be set aside 
onany other ground than frand.” as : 
In view of the above authorities it 
cannot, in my opinion be said that both 
the parties were, while enlering into the 
compromise of 1914, under a mistake 
on a matter of fact within the meaning 
of s. 20 of the Indian Contract Act, 
Furiher, in the case of Secretary of State 
for India v Nabi Bakhsh, 100 Ind. Cas. 730 
(4), the facts were very similar to those 
of the present case. There alsothe subject- 
matter of the suit were plots of land 
situated in the city of Lucknow: there 
also the defendants denied the title of 
the Secretary of State for India who 
was the plaintiff but the suit _ was 
compromised and the defendants admitting 
the Secretary of State's title, executed a 
kabuliyat. Subsequently in a suit between 
other parties, the Privy Council decided 
that the title to land occupied by houses 
in the City of Lucknow rested not in 
the Crown but in the occupants of the 
houses. After this decision, when the 
Secretary of State brought a suit for 
rent, the defendants, like the defendant 
in the present suit, raised the plea that 
the compromise was void as it was 
viliated by a mistake of fact as to tha 
title of the Crown. It was, however, held 
that the compromise was not void under 
s. 20 of the Contract Act. i 


(4) 100 Ind, Cas. 730; AI R 1927 Oudh 195, 
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I am therefore of opinion that the 
Jearned Subordina'é Judge was right in 
holding that the compromise of 1914 is 
™binding on the appellant, though I do 
not agree with him in his finding that 
Whe parties were under a mistake of fact 
«when: they entered into it. The appeal 
mtherefore,, fails and is dismissed with 
costs. 
The plaintiff filed a cross- objection with 
regard the lower Appellate Court's finding 
mthat he was not proprietor of the plots in 
suit but in view of my finding on the 
question raised in appeal, it is not 
necessary to gointo this question. The 
costs of the cross-ob jection will be borne 
by parties. 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 35 of 1932 
February 2, 1934 
SULAIMAN, U. J. AND MUKERII, J. 
TIKA RAMAND ANOTHER—DEFENDANTS 
—APPELLANTS 
versus 
SRI THAKUR DOOJI MAHARAJ— 


PLAINTIFF ~ RESPONDENT. 

Transfer of Property Act] (IV of 38t2), ss. 111, 119 
— Landlord and tenant—Notice to quit—Date of vacat- 
ing land mistaken by accident—Intention clear— 
Notice, if valid— Lease— Permanent lease capable of 
being surrendered — —Qabuliyat executed subsequently — 
Lease, tf becomes surrendered, 

Where on November 9, 1927, a notice is given toa 
lessee stating that he should vacate the land on 
May 13, 1927, the notice is valid, for it is sufficient 
if the person on whom the notice is served under- 
stands what is really meant by that notice Harihar 
Banerji v. Ramshashi Ray (1), relied on, Doe'd 
William v. Smith (2), referrzd-to 

Where a permanent lease is capable of being sur- 


rendered anda subsequent gabuliyat in writing and | 


registered is given, the former lease is surrendered 
automatically. 


L. P. A. against the decision of Mr. Justice 
Boys, dated February 29, 1932. 

Messrs. N. P. Asthana and B.N. Sahai, 
for th? Appellants. 

Mr. S. C. Das, for the Respondent. 


Judgment.—This is a Letters Patent 
Appeal by the defendants who have lost 
throughout this litigation. The facts 
briefly are these: The lend in dispute is 
now numbered as plot No. 528 and for- 
merly it was numbered as 524. It has a 
small area. The defendants gave a 
gabuliyat to the plaintiff in the year 1903 
and the lease was tobe a permanent one. 
Later on, on May 13, 1915, the defendants 


TIKA RAM v. SRE THAKUR DOOJI MAHARAS 


189 
relinquished the perpetual lease and took 
the land in suit with some other lands for a 
period of three years for purposes of cultiva- 
tion. The earlier lease was a building 
lease. f 

The plaintiff sued the defendanis for - 
ejeciment in the Revenue Court in 1921, 
but by a judgment dated March 15, 1922, 
the Assistant Collector dismissed the suit 
in respect of the plot now in suit but 
decreed in respect of the other plots. 
We have been taken through the judgment 
of the learned Assistant Collector. 15 
appears that the ground taken by him in 
dismiesing the suit in 1espect of the plot 
in dispute wasthat the land had not teen 
taken for agricultural parposes but for 
building purposes. He 'yeferred to the 
gabultvat of January 13, 1903. Apparently 
the subsequent lease of 1915 was not pro- 
duced before the learned Assistant Col- 
lector. The judgment of the Assistant 
Collector was upheldby the Commissioner 
and by the Board of Revenue. Later on, in 
1927, the plaintiff brought a suit for eject- 
ment of the defendants. That suit failed 
because the learned Munsif who decided it 
held ihat notice to quit was necessary and 
no noticehad been given. 

“Then the plaintiff commenced the suit vut 
of which the present appeal has arisen in 
1929. A notice was given to the defendants 
stating that they should vacate the land on 
May 13, 1927. The notice was given on 
November 9, 1927. The suit was decreed 
by the first Court and that decree has 
been upheld, as we have said, by the 
lower -Appellate Court and by this 
Court. 

Several points have been argued before 
us. The first question is as to whether 
the plaintiff could eject the defendants 
through the Civil Court. We have no doubt 
that this plea has no force. The Revenue 
Court held, in respect of the plot in dis- 
pute, that it was a building lease, and if 
that was so it followed that the Revenue” 
Court had no jurisdicticn to pass any order 
of ejectment. The question whether the 
defendants could be ejected through the 
Revenue Court was decided in the negative 
inthe earlier litigation and if that judg- 
ment be binding on the defendants, the 
Civil Court is the only Court to decree 
ejectment. 

The next point argued is that the lease 
could be determined only bya valid notice, 
The point urged is that the notice should 
have stated that the defendants were to 
vacate the land on May 13, 1928, and not 
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on May 13,1927. This was merely a case 
of an accidental .slip. Both the Courts 
below have found that the mention of the 
date May 13,1927, in the notice was an 
accidental slip for May 13, 1928. We 
ourselves have no donbt that such 
is thecase. The learned Single Judge of 
this Court, against whose judgment this 
appeal has heen filed. was also of the 
same opinion. Their Lordships of the 
Privy Council have laid down in the case 
of Harikar Banerji v. Ramsheshi Ray (1) 
that notices should be liberally construed 
and the only point to he considered in 
respect. of notices is whether the person on 
whom a, notice is served could understand 
what wasreally meant by the notice. As 
notice in this particular case was given on 
November 9, 1927, the defendants could 
never have understood it tomean that the 
plaintiff wanted them to vacate the land 
at a date which had already expired. 
Their Lordships in delivering the judg- 
ment referred to several English cases, the 
most important of which for our purposes is 
the case of Doed Williams v. Smith (2). 
There the language of the notice indicated 


that the party to whom notice was given was . 


to vacate the land on February 2, 1834. 
Their Lordships held that in the circum- 
stances of the case the lessee mnst have 
understood that the p'aintiff meant February 
2, 1835, and not February 2, 1834, Lord 
Denman, ©. J., remarked: “There was 
no danger of the tenant bheing misled.” 
Littledale, J., remarked: “This is certainly 
a lame and inaccurate notice, but such as 
it is, we must endeavour to give it a rational 
interpretation.” Patterson, J., remarked: 
“This is not drawn with strict precision but 
I think it is snfficiently clear.” 
the decision of their Lordships of the Privy 
Council, we hold the notice given in this 
case was good in law. 


The next argument was that the appel- 
lants were permanent tenante, and the 
qabuliyat executed later on did not alter their 
position. The gabuliyat however did alter 
their position. The permanent lease was 
capable of being surrendered and when a 
subsequent qabuliyat in writing and re- 
gistered was given the former lease was 
surrendered. With the qabuliyatthere was 


(1)48 Ind. Cas.277;A I R 1918 PC102,45TA 
292; 46 O 458; 230 W N57; 16 AL J 969: 35 M 
LJ 707; 290 LJ117;9 L W 148; 25ML T159; 
21 Bom, L R 522; (1919) M W N 471; JU PLR (P C) 
156 (P ©. 

- (2) (1836) 5 A & E 350; 5 L J K B 216; 2 H & W 176; 
6N & M 829; d4 RR 442, 
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also executed an express deed of sur 
render. : 
Tn the result the appeal fails and is hereby 


dismissed with costs. ae 
D. Appeal dismissed. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 1503 
of 1932 . 
November 17, 1833 
Burpe, J. 
Firu DASONDHI MAL-DINA NATH 
— DECREE HOLDER—APPELLANT 
VETSUS 
PIRTHU RAM AND OTHERS — J UDGMENT- 
DEBTORS — RESPON DENTS, f 
Execution—Decree for payment of money—Judg- 
ment-debtor, if can be allowed to prove in execution 
that he was sued only asa member of a joint family 
and was a minor when debt was contracted, 
The function of the executing Court is to take the 


decree as it stands. 

The judgment-debtor sought to prove that he was 
sued only in his capacity as a member of the joint 
Hindu family and besides, was a minor when the 
debt was contracted by the manager of the family 
and that in the circumstances he was not personally 
onan that to entertain such objections in the 
face of aclear decree directing paymentof a certain 
sum was tantamount to allowing the case to be 
re-opened on its merits, and _that the executing 
Court was not justified in holding an enquirr into 
the point and allowing evidence to be provided, ` 
Sukhdeo Prasad v. Madhusudan Prasad (|), rajah 
of Kalahaist v. Venkata Perumal (2) and Balkrishna 
Menon v. Uma (3, referred to. : : 

M.S.C.A. from an order of the District 
Judge, Hoshiarpur, dated August 20, 1932, 

Mr. Achhru Ram, for the Appellant. 

Mr. Mehr Chand Sud, for the Respond- 
ents. | 
Judgment—lIn execution of an ex parte 
money decree for kis, 2,438-4-0 agairst 
five persons execution was sought against ° 
one of them named Pirthu Ram by at- 
tachment of his pay, upon which he raised 
an objection that he was not liable personal-.- 
ly but only to the extent of his share in 
the joint family property. This objection 
has been upheld by the Courts below and | 
from this decision a second appeal has 
been preferred by the decree-holder. 

The decree in this case has been drafted 
as an ordinary money-decree directing that 
defendants Noes. 1 to &.do pay to plaintiff 
the sum of Rs. 2,438-4-0 with interest there- 
on, etc., etc. There is nothing whatever 
in the decree to indicaté that the respond- 
ent Pirthu Ram had béen sued as a member 


‘of the joint Hindu family or that he was 


liable to the extent of his share in the 
family. assets. Thelearned District Judge 
has, however, held that the decree was 
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«mbiguous ‘and that a reference to the 
olaint showed that respondent could only 
be liable to the extent of his share in the 


oint family property and not personally. 
ke arriving ab the decision the learned 
istrict Judge has relied chiefly on Sukh- 
deo Prasad v. Madhusudan Prasad (1). -The 
wacarned Counsel for the appellant has con- 
vended (1) that the decree in the pressnt 
aase was perfectly clear and there was no 
«warrant for the executing Court to refer 
to the pleadings, and (2) even if such a 
wmceference was permissible, the plaint did 
not justify the conclusion of the learned 
istrict Judge. 
As regards the first point, as stated 
=2bove the decree is drafted as a simple 
money-decree directing defendant to pay 
ewacertain sum. Ordinarily this would be 
mconstrued as a personal decree and apart 
from the objection raised by the respond- 
ent, there seems to be no ambiguity in the 
terms. In a decree for payment of a 
certain sum by a vendee, a decree in 
similar terms was construed as a personai 
decres by the Madras High Court in Raja 
of Kalahasti v. Venkata Perumal, 12 
Ind. Cas. 184 (2), even when the decree 


further ordered the sale of certain pro- 


perty of the judgment-debtor (over which 
the vendor had a lien) in default of pay- 
ment of the decretal amount. In Balkrishna 
Memon v. Uma 19), an Official Receiver 
had been directed to pay cosis in an appeal 
instituted by him, and the question arose 


whether he wasto be held personally liable or 


whether the costs were to be paid out of the 
assets of the insolvent. It was held that 
in the absence of any direction to the latter 
effect the decree must be held to be a per- 
sonalone Tn Sukhdeo Prasad v. Madhusudan 
Prasad (1), which has. been mainly relied 


upon by the learned District Judge, the, 


precise words of the decree are not given, 
but it ig stated that the judgment merely 
said that the “suit was decreed ex parte 
and so did the decree” (see p. 178. col. 2). 
The decree was therefore apparently am- 
biguous and could not be construed without 
a reference to the plaint. In Jawala Pra- 
sad v. Bhuda Ram (4), also which has been 
referred to by the learned District Judge the 


(1) 13? Tod. Cas. 871; A I R 1931 Pat. 177,12P 
L 'T 75; 10 Pat, 305; Ind. Rul, (1931) Pat. 295, 
@) 12 Tnd Cas. 18510 ML T 23; (1912) 1 MW 


N 8 
(3) Ll4 Ind. Oas. 825; A I R 1929 Mad. 105; 52 M 
263: 28 L W 719; 55 M L J 873. 


(4) 134 Iad. Cas 420; AI R1931 Pat, 328; 10 P 503: . 


12 PL T 707; Ind. Rul. (1931) Pat. 452. 
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wording of the decree is not given and the 
facts were somewhat different. | 

After carefully considering the wording 
of the decree, J am unable tosee any good 
reason for holding that the decree in the 
present case is ambiguous. Ifthe intention 
was that the respondents should be liable 
to the extent of his share in the family 
property, this should have been stated in 
the decree. It is truethat the decree was 
passed ex parte but this fact by itself cannot 
render it “ambiguous.” It is, of course, 
possible that if the respondent had con- 
tested the suit on the facts alleged by 
him and. proved them, he might have 
been held liable only to the extent of his 
share in the family property but hs did not 
trouble to contest the suitand the ex 
parte deerce passed against Dim.is as 
gool in law as a decree passed after 
contest. It is a well-established proposi- 
tion of law that the function ‘of the exe- 
cuting Court is to take the decree as 
it stands. In the present instance the 
respondent sought to prove that he was 
sued only in his capacity as a member 
of the joint Hindu family and was besides 
a minor when the debt was contracted 
by the manager of the family and that ip 
the cireumstances he was ‘not personally 
liable. But toentertain such objections in 
the face of a clear decree directing pay-. 
ment of a certain sum seems to meto be 
tantamount to allowing the case to be re- 
opened on its merits. 

Iam further of opinion that even if a. 
reference to the pleadings were permissible . 
in the present case, the plaint does not 
justify the conclusion of the learned Dis- 
trict Judge, Tt is no doubt stated in the 
plaint that defendants Nos. lto 5 were 
members of a joint Hindu family, but it 
is also alleged that they were partners in 
the firm known as Lajja Ram-Bhita Mal. 
Tt is not stated whether this was a purely 
joint family concern, whether the person - 
who executed the promissory nole was a 
manager of the family and whether the . 
debt was contracted for the family trad- 
ing business. It is also not stated whether 
the respondent was a minor, at the time | 
when the debt was borrowed and whether 
he was sought to be made liable per- 
sonally or tothe extent of his share in the 
family property. I failtosee how inthe | 
face of these facta the objection raised by 
the respondent could be upheld. The res- 
pondent apparently produced some evi- 
dence before the executing Court to es- - 
tablish that he was a minor when the debt 
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was incurred, but Isee no justification for 
an executing Court for holding an enquiry 
into such a point and allowing evidence 
to be produced. As I have said above, 
this seems to me nothing short of re-opening 
the case. All that has been contended for 
before me is that when a decree is ambi- 
guous, reference to the pleadings -is per- 
missible. But in the present case the 
plaint (which was the only document re- 
lied on does not, in my opinion, estab- 
: lish the facts on which the respondent 
bases his objection. In the circumstances 
the objection cannot be upheld. I accept 
the appeal and setaside the orders of the 
Court below refusing execution against the 
respondent personally. Tn view of all the 
circumstances 1 leave the parties to bear 
their costs. 


N. Appeal accepted. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 56 of 1931 
August 13, 1934 
SULAIMAN, O. J. AND RACHHPAL SINGH, J. 
DALJIT—DEFENDaNT—APPELLANT 
VETSUS 
KACHERU AND O0OTHERS-— Pramnrirrs— 

: RESPONDENTS 

Agra Tenancy Act (III of 1926), ss. 44, 242, 271 
—Dispute between parties one of proprietary right 
9, 271, Expl. 2, if applies to case where pro- 
prietary right itself is in dispute between parties 
— Plaintiff alleging defendant's possession as tres- 
passer—Claim resisted—S, 242, if governs case— 
Appeal from decision of Assistant Collector—Whe- 
ther lies to District Judge. f 

Where the dispute between the parties is 
one of proprietary right, the plaintiff denying 
that the defendant had any proprietary interest 
whatsoever, while the defendant asserts that he 
had,.a question of proprietary right is in issue 
between the parties, 

Section 271, Expl. 2, Agra Tenancy Act, does not 
- apply to a case wherethe proprietary right itself 
ig in dispute between the parties, lt applies to 
a case where, land being in the actual porsession of 
a proprietor, the queation is whether such pro- 
prietor holdsitas his sir or khudkasht or as a 
tenant or sub-tenant. For the explanation to be 
applicable it must be an admitted fact between 
the parties that the land is in the actual pos- 
session of a proprietor, Where these facts are nct 
admitted, Expl. 2 would not apply, and in 
such an event the body of e. £71 would be ap- 
plicable. The mere fact thatthe defence is that 
the defendant holds land as khudkashtis not‘svffi- 
cient to bring the case within the explanation, 
whenthe plaintiff is denying the defendant's title 
as a co-sharer and the defendant is setting up 
such title. 

The plaintiff alleged that under. a registered 
deed of June 14, 1917, an arrangement had been 
arrived at between himand the defendant under 
which certain plots were divided between tkem, 
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The plaintiff's case was that by virtue of this 
agreement he became the owner of’ the plots in 
suit, and the defendant was holding them-with- 
out his consent and was in possession as a tres- 
The defendant resisted the claim. He 
pleaded thatas after the execution of the aforesaid 
deed there had been no partition of plots through 
the Revenue Court, the plaintiff was not entitled 
to maintain the suit, The suit was thrown out by 
Assistant Collector who tried it. Against bia decree 
there was an apnea] to the District Judge who 
came to the conclusion that the plaintiff was 
entitled to a decree and he accordingly decreed 
the appeal: ) 

Held, that s. 271, Agra Tenancy Act, did not ap- 
ply to the case and that the case was governed: 
by the general provisions of s. 24? ofthe Agia 
Tenancy Act, under whichin any case in which a 
proprietary question is involved an appeal would 
lie to the Courtof the District Judge. 


S. ©. A. from the decision of the District 
Judge of Meerut, dated December 11, 1930. 
Mr. S. B. L. Gaur, for the Appellant. 
Mr. L. M. Roy, for the Respondents. 
Rachhpal Singh, J.—This is a second 
appeal arising out of a suit instituted ‘by 
the plaintiff under the provisions of s. 44 
of the Agra Tenancy Act. - : 
The plaintiff alleged that under a regis- 
tered deed of June 14, 1927, an arrangement 
had been arrived at between him and the 
defendant under which certain plots were 
divided between them. ‚The plaintiff's case 
was that by virtue of this agreement he 
became the owner of the plots in suit, and 
the defendant was holding them without his 
consent and was in possession as a tres- 
passer. The defendant resisted the claim. 
He pleaded that as after the execution ofthe 
aforesaid deed there had been no partition 
of plots through the Revenue Court, the 
plaintiff was not entitled to maintain the 
suit. The suit was thrown out by the learned 
Assistant Collector who tried it. Against 
his decree there was an appeal to the 
District Judge of Agra who came to the 
conclusion that the plaintiff was entitled 
toa decree and he accordingly decreed the 
appeal. f i 
The principal question for consideration 
in this appeal is whether an appeal to- 
the Court of the District Judge was com- 
petent. In order to decide the question 
we have to bearin mind that we find that 
the deed was executed by the parties under 
the terms of which the plots in suit were 
allotted to the plaintiff. The. effeet of the 
deed was that the parties exchanged some 
plots among themselves. They were co- 
shares before but under the terms of the 
deed each of them agreed to hold certain 
plots exclusively. The deed was register- 
ed and it conferred a title upon the 
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laintiff in respect of the plots. The posi- 
ion of the defendant after the execution 
f the deed was that he was holding the 
lots without the consent ofthe landholder 
and his possession was that of a mere tres- 
yasser who was liable to be ejected under 
he provisions of s. 44 of the Agra Tenancy 
Act. 

The question for consideration is whe- 
wher in a case like this the appeal lay to 
the District Judge. Section 242, cl. 8, runs 
Khus: 

“In addition to the provisions of s. 271, an appeal 
‘shall lie to the District Judge from the decree of an 
Assistant Collector of the first class or of a Coliector 
"n all suits, except suits under Chap. XJ, in which 
(a) a question of proprietary right has been in issue 
between the parties claiming such right in the 
Court of first instance, and isin issue in the appeal, 
(b) a question of jurisdiction has been decided and is 
in issue in the appeal.” 


According to this clause where the 
question of proprietary right has been 
in issue between the parties claiming 
such rights in the Court of first instance, 
and is in issue in appeal or a question of 
jurisdiction has been decided and is in 
issue in appeal, an appeal shall lie to the 
District Judge. At this stage it is neces- 
sary to consider what is the meaning of the 
expression “ In addition to the provisions 
of s. 271” used in cl. 3 of s. 242 of the Agra 
Tenancy Act. To me it appears that the 
meaning of ihis expression is that if a case 
comes within the provisions of s. 271, then 
the question as to whether an appeal lies 
to the District Judge or to the Commissioner 
will depend on the procedure adopted in 
the case. Section 271, provides that if in 
any suit or application tiled in a Revenue 
Court against a person alleged to be the 
plaintiffs’ tenant or under s. 44, the defend- 
ant pleads that he is not a tenant, but was 
a proprietary right in the land, and this 
question has not already been decided, then 
the Courts are enjoined to follow the pro- 
cedure laid down in that section. The 
Revenue Court shall frame an issue on the 
question of the proprietary right and sub- 
mit the record to the competent Civil Court 
for the decision of that issue. The Civil 
Court shall decide the issue and send its 
findings on that issue to the Revenue Court. 
The Revenue Court shall then proceed to 
decide the suit accepting the findings of 
the Civil Court on the issue referred to it. 
Sub-cl. 4 of s. 271, of the Agra Tenancy Act 


runs as follows: 

“ Every decree of a Revenue Court passed in a 
suit in which an issue involving a question of pro- 
prictary right has been decided by a Civil Court 
under sub-s, 2 of this section shall ..... (a) If the ques- 
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tion of proprietary right is in issue also in appeal, be 
appealable to the Givil Court’ which has jurisdiction 
to hear appeals from the Court to which the issue 
of proprietary right has been referred, (b) if the 
question of proprietary right is not in issue in appeal, 
be appealable to the Revenue Court.” 

This sub-clause presupposes two things: 
one is that issue regarding proprietary title 
was referred to the Civil Court, and the 
other is that there has been findings on it. 
It may be that when an issue is sent down 
to the Civil Court, it may come to the con- 
clusion that a question of proprietary right 
is involved’ in the case. In that case an 
appeal would lie to the Civil Court, that is 
to say, the District Judge, or it may be that 
the Civil Court’s finding may be that no 
proprietary right was involved in the case 
in which case the appeal lay to the Revenue 
Court. Before the provisions of s. 271 of 
Agra Tenancy Act can be applied, it is to 
be proved that the case comes within the 
purview of that section. We find that in 
cl. 1, of s. 271, the expression used is where: 

“The defendant pleads that he is not tenant, but 
he has a proprietary right.” 


This is to be read with Expl. 2 
attached to that section which is as 
follows: ` 

“A question of proprietary right does not include 
the question whether land in the actual possession 
of a proprietor thereof is held by such proprietor 
as his sw or khudkasht or as a tenant or sub- 
tenant ” : 

Now ordinarily where a man says that 
he is in actual possession as proprietor, 
and is holding the land as his kKhudkasht 
or sir then it may be said that the ques- 
tion of proprietary right is involved, but 
it appears to me, that for some reason 
an arbitrary rule of law has been made 
by the legislature that for the purposes 
of considering whether a case comes withia 
the provisions of s. 271 where a defendant 
says that he has co-sharer and holds the 
land as his khudkasht or sir then this will 
not be considered as a question of the 
proprietary right. The reason is that in 
some of the decided cases which are 
fcund noted in Agarwala’s Agra Tenancy 
Act, 1933 edition, page 705 in note 2, it 
had been held that-a plea of this nature 
involved a question of proprietary right. 
The legislature changed the law with 
the result. that those rulings are no longer 
good law. In the case before us the plea 
raised by the defendant was that he was 
a co-sharer in the village and was holding 
the plots as his kkudkasht, Explanation 





2 to s.271. clearly shows that such plea 


will not be taken as involving a question 
of proprietary right. So it must be held 
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that s. 271 of Agra Tenancy Act has no 
application to the case. 

The plea that an appeal does not lie 
to the High Court cannot be accepted. 
That plea could have been valid only if 
it had been shown that question of pro- 
prietary title within the meaning of s. 271 
“was involved in the case. But I have 
already mentioned s. 271 is not applicable 
because Expl. JI of that section is 
opposed to the contention raised by the 
learned Counsel! for the appellant. Reliance 
was placed on behalf of the appellant 
on Net Ram v. Hargovind (1). 
T do not think that that case can be 
of any help totheappellant. The learned 
Judges in their judgments say that having 
regard to the provisions of s. 271, Exp. 
II, of the Agra ‘lenancy Act, 

“The question involved in the case is not one of 


proprietary title, the appeal, therefore, lay to the 
Commissioner not to the District Judge.” 


It appears to me that the learned Judges 
assumed that a plea of proprietary title 
has been raised within the meaning 
of s. 271 of the Agra Tenancy Act, and 
had been found against the defendant, 
therefore, they were of the opinion that 
the appeal lay to the Commissioner. In 
order to make the above-mentioned ceuvisiun 
applicable, it is necessary to establish 
the following points (1) that the defendant 
raised a question of proprietary ttle, that 
‘matter was referred 10 the Civil Court (2) 
that Court held that no question of pro- 
prietary title was involved in that case. 
Under these circumstances appeal would 
lie to the Commissioner. But the facts of 
the cases before us are altogether different, 
Here im view of Hxpl Il, s. Zé1, 
of the Agra Tenancy Act, it cannot be 
said that the question raised by the 
defendant was one of proprietary title, This 
being so, s. 271 has no application to ihe 
case. ‘I'he present case would be governed 
by the general provisions of s. 212 of the 
Agra ‘lenancy Act under which in any 
case in which a proprietary question 1s 
involved an appeal would lie to the Court 
of the District yudge. The difference has 
to be clearly understood. The term 
ploprielary titleis very wide, butsomehow, 
tae legislature had decided that for the 


purposes of s. 271, the raising of a ques-- 


tion mentioned in Expl IL will 
not be considered to be such a question 
in order to bring the case within the 
provisions of s. z7l. It may seem a 
sort of anomaly that -for the purpose of 


(1) 113 Ind, Ons, 759; (192)) A LJ 239; A IR 1928 
All. 761; 13k D 15, 
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bringing the case within s. 242 we should 
hola that a particular plea gives rise to 
the consideration of a proprietary title, 
but for the purpose of s. 271 a particular 
form of an assertion of a proprietary title 
will not be deemed, in view of Expl. 
II to be one in which a question of 
proprietary title has been raised. But 
this is ın accordance with the law as 
laid down by the legislature in Expl. 
Il and so the Courts have to 
follow the law as it stands. In view of 
Exp). Lli defendant appellant can 
never argue that his case was governed 
by s. 271 of the Agra Tenancy Act. 

Another contention raised was that the 
alleged partition was invalid and ineffectual 
unless 1t was confirmed by a competent 
authority. A reference was made to the 
provisions of s. 131 of the U. P. Land 
Revenue Act. This contention has no 
force. Chapter VII of the Land Revenue 
Act is applicable to the partition and 
union of mahals and it does not in any 
manner affect the rights of co-sharers to 
enter into a binding agreement under 
which they may agree to hold certain 
plots exclusively. 

In my opinion the appeal in this case 
rightly lay to the District Judge. I 
would accordingly dismiss the appeal with 
costs. 

Sulaiman, ©. J.—I fully agree that 
s. 242 (3) directly applied tothis case. The 
dispute between the parties was one of 
proprietary right, the plaintiff denying 
that the defendant had any proprietary 
interest whatsoever, while the defendant 
asserted that ne had. In these circumsta- 
nces it seems obvious that a question of 
proprietary right had been in issue 
between the parties in the Court of first 
instance and wasin issue in appeal. 

Strictly speaking s. 271 has no ap- 
plication to the question whether an 
appeal lay to the District Judge or not. 
But l agree that Expl. IL to 
that section would never apply to a 
case where the proprietary right itself is 
in dispute between the parties. It applies 
to a case where, land being in the actual 
possession of a proprietor, the question is 
whether such proprietor holds it as his 
sır or khudkasht or as a tenant or sub- 
tenant. For the explanation to be applic- 
able it must þe an admitted fact between 
the parties that the land is in the actual 
possession of a proprietor. Where these. 
tacts are not admitted. Expl. IT 
would nol apply, and in such an event 
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he body of s. 271 would be applicable. 
Whe mere fact that the defence is that 
he defendant holds land as khudkasht is 
1ot sufficient to bring the case within 
he explanation, when the plaintiff is denying 
he defendant's title as a co-sharer and 
„he defendant is setting up such title. 
mit is further to be noted that an appeal 
mies to the District Judge under s. 243 (3) 
mn addition to the frovisions of s. 371. 
I may also add that no plea has been 
taken in any of the Courts below nor js 
it taken before us that the Revenue Court 
should have framed an issue and sent it 
to the Civil Court for determination. Had 
such a plea been taken it would have 
been for the trial Court to say whether 
there wasa previous decision of a Court 
of competent jurisdiction or not. In any 
case, when all the materials were before 
the District Judge and an appeal lay to 
him he would have been competent to 
ie of the appeal under s. 268 of the 
ct. 


As to the question of the supposed 
partition, the position is equally clear. 
It is not the plaintiff's case that there has 
been a Revenue Court partition within 
the meaning of Chap. VII of the Land 
Revenue Act which has split up their 
liabilities for the payment of Government 
revenue. Allthat has happened under a 
registered agreement is that the interest 
of one paty has been extinguished in 
one plot in lieu of the extinction of the 
right of the other party in another plot. 
The transaction is more of the nature of 
an exchange than a Revenue Court parti- 
tion. The lower Appellate Court was 
therefore, justified in recording a finding 
that the defendant has lost all interest 
as proprietor and that the plaintiff is the 
proprietor under this registered deed. 
The plaintiff can, therefore, treat the 
defendant who is holding on possession 
vou his consent as a trespasser without 
1 ea. 

By the Court.—The order of the Court 


is that the appeal is dismissed with 
costs. 
N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1046 of 1931 
August 29, 1933 
GUHA AND BARTLEY, Jd. 
SHEIK EUSUL'— DEFENDANT — APPELLANT 
VETSUS 
JITENDRA NATH ROY — PLAINTIFR— 

RESPONDENT. 

Bengal Tenaney Act (VIII of 1885), 
Interest on rent, if rent—Separate suit 
of interest only, if maintainable. 

Interest on rentcannot be held to be rent as 
defined by the Bengal Tenancy Act, and the term 
“ rent " as defined in the said Act doesnot include 
interest and a suit for recovery of interest only, apart 
from any claim for renton which interest may be 
payable either under a contract or under the law, is 
not maintainable aga suit for rent Koylash 
Chandra Dev. Tarak Nath Mondal (1), relied on. 

C. A. from an appellate decree of the 
Additional Sub-Judge, Khulna, dated 
December 15, 1930. 

Syed Nasim Ali and Syed Farhat Ah, 
for the Appellant. 

Mr. Hemendra Chandra Sen, 
Respondent. 


Judgment.—This is an appeal by the 
defendant in a suit instituted by the 
plaintiff landlord to recover the amount 
of Rs. 59-12-12} gds. as interest on rent 
payable by the tenant defendant. The 
claim was made by the landlord on the 
footing that rent and cesses from 1332 io 
1334 B. S. in respect of a tenancy had 
been sent by postal money order and 
were accepted by the plaintiff, but as the 
rents due were not received on due dates, 
interest was claimed according to contract 
between the parties concerned. One of 
the pleas raised in defence by the con- 
testing defendant was that the suit was 
not maintainable. The Courts below have 
agreed in passing a decree in favour of the 
plaintiff. The effect of which isthat interest 
on rent as claimed in the suit bas been 
made recoverable as rent. In our judg- 
ment, interest on rent cannot be held to 
be rent as defined by the Bengal Tenancy 
Act, and the term “rent” as defined in 
the said Act does not inelude interest: 
see in this connection Koylash Chandra 
De v. Tarak Nath Mondal (1). We are 
further of opinion that a-difference exists, 
and the difference must be recognised 
between cases in whichinterest is claimed 
with reni, and those like the case before 
us, in which interest on rent only is 
claimed; and a suit forrecovery of interest 
only, apart from any claim for rent on 
which interest may be payable either 


s. 3G)— 
for recovery 


for the 


(1) 25 O 57in; 1 O W N63, 
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under a contract or under the law is not 
maintainable as a suit for rent, 

On the above ground only, we are unable 
to affirm the decision of the Courts below. 
It was argued before us that no appeal 
lay from the decision of the Court of 
Appeal below, and we have to give effect 
to that contention. The case, however, is 
a fit one in which the revisional jurisdic- 
tion of this Court should be exercised in 
favour of the defendant in the suit; and 
we have no hesitation in allowing the 
application for revision presented in this 
Court by the defendant. The appeal is 
dismissed on the ground that it is not 
maintainable under the law; but the ap- 
plication for revision is allowed. The result 
is that the decisions of the Courts below 
are set aside, and the plaintiff's suit dis- 
missed, The parties are to bear their 
own costs throughout the litigation. 

D. Revision allowed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 209 of 1930 
March 12, 1934 
BENNET, J. 
SURENDRA SINGH—Dersnpayt— 
APPELLANT 

. versus 
GAMBHIR SINGH AND ANOTAER— 
PLAINTIFFS— RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7, Sch. II, Art. 
17 (iit)—Declaratory suit with no consequential 
relief—Cross-objection, court-fee for—Ad valorem fee, 
af necessary, 

A cross-objection and an appeal are very inti- 
mately connected and there is no essential differ- 
ence from the point of view in court-fee between 
the one and the other, and there is no reason 
whatever why a person who files a cross-objection 
should have to pay advalorem court-fee, whereas 
if an appeal is filed instead of a cross-objection 
court-fee will not have to be paid. Consequently, a 
cross-objection in a declaratory suit where no other 
consequential relief is asked for does not require 
ad valorem court-fee, The omission of the word 
‘eross-objection’ from Sch, IJ, Art, 17 viii) in the Court 
Fees Act is a mere clerical error and by a memo- 
randum of appeal, a cross-objection is also intended 
to be included. Lakhan Singh v. Ram Kishan (i), 
Daroga Raut v, Parema Kuer (2), Sri Rajeo Lochan 
ere v, kam Manohar Prasad (3), not follow- 
ed. 

F.C. A. from a decision of the Sub-Judge, 
Moradabad, dated January 31, 1930. 

Messrs. S. N. Sen, S. K. Dar and K. N. 
Laghate, for the Appellant. < 

Messrs. R. K. Malaviya and Shabd Saran, 
for the Respondents. 

Order.—There was a suit brought for a 
declaration as follows: That it may be 
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declared that under the family partitio» 
the plaintifs alone are the owners in poe 
session of the property entered in list ÆA 
and that the defendant has no concer» 
with it, and that the defendant is not com 
petent to have the villages of Shamspu 
alias Manikpur and Pabsara entered in 
list A partitioned; and for some othe 
similar declarations, five in all. 

The Court of first instance decreed the 
suit of the plaintiffs for a declaration in 
regard to part of the property and dismissed 
jit in regard to part of the property. A 
first appeal was brought by the defendant 
in this Court and the plaintiffs have filed 
cross-objections in regard to the declaration 
which was not granted by the lower Court. 
The cross-objection sets out that the value 
of the objection is Rs. 26,758-5-0, and that 
the court-fee has been paid on Rs. 20. In 
the case of the plaint and in the case of 
the memorandum of appeal there was a 
court-fes paid for a declaratory suit, that 
is, Rs. 50 for the piaint and Rs, 80 for the 
appeal. Itis not contested that under the 
Court Fees Act, Sch. II, Art. 14, the proper 
eourt-fees for the plaint and for the 
memorandum of appeal are the amounts 
which have been paid and that under that 
Article ad valorem court-fees are not 
required, the rate being Rs. 10 as the pro- 
ceedings took place before the U. P. Court 
Fees Amendment Act, 1932, was passed. 
The Chief Inspector of Stamps has reported 
that there is a deficiency of Rs. 846-12-0, 
inthe court-fee paid on the cross-objection 
ashe alleges that the court-fee should be 
an ad valorem one. The question at issue 
is whether in a declaratory suit the plaint 
and memo of appeal require only a court- 
fee Rs. 10 per declaration, but the cross- 
objection requires an ad valorem court- 
fee. The suggestion of the Chief Inspector 
is very illogical as there is no reason 
whatever why the particular proceedings of 
cross-objection should be tieated in any 
manner different from the plaint and memo. 
of appeal. The taxing officer has sustained 
the objection of the Chief Inspector of 
Stamps and he refers to various rulings, 
Lakhan Singh v. Ram Kishan (1), Daroga 
Raut v. Purema Kuer (2) and Sri Rajeo 
Lochan Maharaj v. Ram Manohar Prasad 
(3). Inall these rulings it was held that 
eross-objections in declaratory suits must 

(1) 43 Ind Cas. 179; A I R1918 All. 185; 40 A 93; 


15 AL J 886. 
(2) 45 Ind. Cas. 568; ALR 1918 Pat. 145; 3 Pat, 
97 
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ear the court-fee calculated on the am- 
unt of value of the subject-matter in 
<ispute. ‘he line of argument in all 
mhese cases is simple. It is based on the 
«act that under Sch. I for ad valorem fees 
‘Art. I states as follows: 

“Plaint, written statement, pleading a set-off or 
ounter-claim, or memorandum of appeal (not 
therwise provided for in this Act) or of cross- 


bjection presented to any Civil or Revenue Court 
xcept those mentioned in s, 3,” 


It will be noted that in this article the 
words “not otherwise provided for in this 
“Act” do not qualify the word “cross- 
ybjection” and only qualify the “plaint, 
written statement or memorandum of 
appeal.” Schedule II, Art. 17 states 
shat there is a fixed fee of Rs. 10 for 
‘plaint or memorandum of appeal in each 
of the following suits: (3) to obtain a 
jeclaratory decree where no consequential 

«elief is prayed.” f 

The argument is that the Schedule 

«clearly sets out that the plaint or me- 
morandum of appeal ina declaratory suit 
where no consequential relief is prayed 
are exempt from ad valorem fee, whereas 
the cross-objection for some reason has 
not been made so exempt. Jt must be 
admitted that the argument is perfectly 
#sound and 
the argument is perfectly correct. For 
the contrary view there is the ruling of 
a learned Single Judge on this Oourt 
reported as Kashi Bai v. Gopalcharya 
First Appeal No. 101 of 1927 where he 
held in a similar case that a cross- 
objection in a declaratory suit where no 
other relief was asked for did not 
require ad valorem  court-fees, but was 
sufficiently stamped with a ten rupees 
court-fee. The learned Single Judge 
proceeded on general principles as fol- 
lows: A 

“Where the apparent result of on appeal or 
objection being successful is merely that the objector 
will get a declaration, the Court-fee to be paid 
will be for a declaration. Article 17 (iit, Sch, 2, 
Jourt-fees Act, which deals with a declaratory relief 
does not specifically mention a cross-objection, 
but the words “plaint or memorandum of appeal” 


must, in my opinion, be construed to include a 
cross-objection.” 


1 consider that this argument from 
general principles is sound, and I will 
further point out another argument which 
1 believe has not been referred to in 
any of the rulings on this subject. That 
argument is as followe. Ins. 7, Court- 
Fees Act, there is a provision for the 
calculation of the amount of fee payable 
under the Act in certain cases. Sub-sec- 
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tion (iv) (c) refers to suits “toobtain a de- 
claratory decree or order, where con- 
sequential relief is prayed” and for this 


class of suits it is stated that the plaintiff 


shall state the amount at which he values 
the rélief sought. The ad valorem court- 
fee is then calculated on the value of 
the relief. There is no provision for a 
declaratory decree or order where there 
ig no consequential relief. Accordingly 
s. 7 does not provide how the amount 
of advalorem court-fee would be cal- 
culated in such a case where there is 
no consequential relief. This clearly in- 
dicates that the Act did not intend that 
there should be any ad valorem court-fee 
where there . was no consequential relief 
in a declaratory suit. In my opinion 
the Act lays down the principles for 
court-fees and the Schedules merely apply 
those principles in detail. The principle 
of the Act to be deduced from s.7 is 
that ad valorem court-fees are not to be 
charged in a declaratory snit where con- 
sequential relief is not prayed for. On 
that view the omission of the words 
“‘cross-objection” from Sch. II, Art. 17 (iii) 
is a mere clerical error and it was no 
doubt intended that by a memorandum 
of appeal a cross-objectiou should also 
be included. When the framers of the Act 
prepared Sch. I, Art. I, this point was not 
noticed and the word “cross-objection” 
appears separately in that Article, al- 
though it does not appear in Art. 17. 
A cross-objection and an appeal are very 
intimately connected and there is no 
essential difference from the point of view 
of court-fee between one and the other, 
and there is mo reason whatever why a 
person who files a Gross-objection should 
have to pay advalorem court-fee, whereas 
if he filed an appeal instead of a cross- 
objection he will not have to pay court- 
fee. It cannot possibly have been the 
intention of the legislature that such a 
strange result should accrue between the 
two kinds of procedure. Under the cir- 
cumstances I hold that the cross-objection. 
was properly stamped with a twenty rupee 
stamp. Accordingly the case should 
proceed. - 

In ths present case the Chief Inspector 
of Stamps has not valued any consequential 
relief as no consequential relief was asked 
for, but he has merely taken the value 
of the subject-matter. There is no section 
of the Act which authorises him to do 
so. 

N. Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 76 of 1933 
December 14, 1933 
BUOKLAND AND COSTELLO, JJ. 
Lala GOVERDHONEDAS—DsrFenDant— 
APPELLANT 
versus 
HARISH CHANDRA AND ANOTHER— 
PLAINTIFFS AND DEFENDANTS 
— RESPONDENTS. 


Succession Act (XXXIX of 1925), s. 325— Scope of— 
Insolvent estate—Legacies, whether can be paid before 


- debts, 

Under s. 325, Succession Act, it is not the duty 
of the executor in every case, whether the estate is” 
solvent or insolvent to pay each creditor before he 
pays any legates. Jt only lays down priority. It does 
not stand in the way, in an admittedly solvent estate, 
of theexecutor paying & legatee before he has dis- 
charged the debts of the deceased. Section 325, 
does not affect the matter either way which haa to 


be considered from the standpoint of the 
solvency or insolvency of the estate. As a matter 
of general principle, it is the duty of an 


executor first to ascertain what the position is 
and, unless it is sufficiently clear to him that the 
estate is solvent, not to pay the legacies before the 
debts have been discharged. If there has been an 
administration decree the same principle applies. 
The debts will be ascertained and until the 
position has been clarified by an account being taken 
or it having reached such a stage when it becomes 
apparent that these payments can be made without 
risk to the creditors, no payment should be made. 


The Advocate-General and Mr. H. San- - 


yal, for the Appellant. noi 
Messrs. L. P. E. Pugh and T. P. Muker 
jee, for the Respondents. : 


Buckland, J—By -his will one Lala 
Raghumal Khandelwal, who died on Sep- 
tember 5, 1926, bequeathed to Srimati 
Chameli Debi, his brothers widow an 
annuity of Rs. 500 a month and a house 
at Delhiof the value of Rs. 20,000 and 
directed that certain sradh expenses should 
be met out of the general assets and the 
following sum to be spent therefor 
among others for the widow of Jaggumull,” 
thatis to say, the legatee, Rs. 5,000. 
Probate of the will was granted to the 
executor Lala Goberdandas on Jan- 
uary 10, 1927. In the year 1929 a suit 
for the administration of the estate of the 
deceased was instituted in this Court and 
in that suit the Official Receiver 
was appointed on June 16, 1931. This 
was followed by an administration decree 
jn the usual form on February 2, 
1932, and the usual accounts are 
now, we are informed, in the course of being 
taken. This is anapplication made in that 
suit by the executor of Srimati Chameli Debi 
deceased for an order that the Official 
Receiver be directed to pay him the sum 
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of Rs. 2,500 being the arrears of annuit 
due to Srimatt Chameli Debi deceased ar 
Rs. 1,753-12-0 being the balance of tk 
sum of Rs. 5,000 directed to be paw 
for the sradh expenses of Chameli DeM 
under the will. The application also praye 
that the Receiver. be directed to mal 


‘ over to the applicant a house at Delhi of tł 


value of Rs. 20,000 or, in the alternative, 
sum of Rs. 20,000 with interest and cor 
cluded with the usual prayer for paymel 
of costs. 

On this application my learned brothe 
Ameer Ali,J., made an order for paymel 
out to the executor of Chameli Debi < 
Rs. 2,500 provided the Official Receive 
was satisfied that that was the correc 
amount of the arrears of the annuity bu 
as regards the balance of Rs. 1,753-12- 
he gave liberty to the Official Receiver t 
pay a sum not exceeding that amoun 
provided he was satisfied that the mone, 
in addition to the other sums alread, 
paid on the same account had been 
properly and legitimately paid for srad: 
expenses prior to the date of the application 
With the exception of the directions a 
to costs, that was the order of the learne 
Judge on the application. 

The learned Advocate-General has con 
tended that the order is premature. He 
relies on the administration decree on th 
ground thatthe debts have not been ascer 
tained. He has referred to the evidence fo: 
the purpose of establishing that in fact thi 
estate is insolvent ; but actually it isnot pos 
sible to say that the estate is either solven 
or insolvent. One cannot go beyonc 
asserting that so far the debts have not bee 
ascertained. He also refers, as a bar, t 
8.325, Succession Act of 1925, which says tha 
debts of every description must be paid be 
fore any legacy. This cannot mean tha 
itis the duty of the executor in every 
case, whether the estate is solvent or in 
solvent to pay each creditor before he 
pays any legatee a construction for which 
if I understood him correctly, the learnec 
Advocate-General contended. It only lay: 
down, in my view, priority; and thougt 
the matter does not arise in this appeal] 
should not be prepared to lend suppor! 
to the view that it would stand inthe way 
in an admittedly solvent estate, of the exe. 
cutor paying a legatee before he has dis 
charged the debts of the deceased. Sectior 
325, jn my view, does not affectthe matte 
either way which has to be considered rathe: 
from the standpoint of the solvency ar in 
salvency of the estate, The. learner 
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Advocate-General has also relied upon the 
terms of the will in which the testator 
directed that all his debts be paid out 
of his estate in the first instance includ- 
ing the charities and subscription pro- 
mised. That only expresses what is the 
ordinary rule and does not carry the 
matter any further. 5 

Mr. Pugh on behalf of the respondent 
has laid great emphasis uponthe circum- 
stances that the executors who are also the 
residuary legatees took two lacs of rupees 
out of the estate and were subsequently 
directed to give security for the restora- 
tion of the money if it should be found 
on an account being taken that they were 
not entitled to that amount. The order or 
security was made by my learned brother 
Ameer Ali, J, as an alternative to bring- 
ing the money into Court and his order 
was taken to the Appeal Court in Gobar- 
` dhandas v. Gopaldas Modi (1). There is 
no need to refer to the matter further in 
this appeal. It has,. I conceive, been 
rather introduced for the purpose of pre- 
judice. The question of the executor’s 
right in the matter does not arise; but if 
they were wrong in what they did that 
would not justify payments to the legatees 
if the legatees are not otherwise entitled 
now to receive the legacies. T rather infer 
that learned Counsel for ihe respondent 
appreciated the weakness of his position 
when he offered on behalf of his client, if 
the appeal were dismissed, to give security 
for the amount ordered by my learned 
brother to be paid to his client. It appears 
to me that the order cannot be supported, 
As a matter of general principle, it is the 
duty no doubt of an executor first to 
ascertain what the position is and, unless 
it is sufficiently clear to him that the state 
is solvent, not to pay the*legacies before 
the debis have been discharged. If there 
has been an administration decree the same 
principle applies. The debts will of 
course be ‘ascertained and until the 
position has been clarified by an account 
being taken or it having reached such 
a stage when it becomes apparent that 
these payments can be made without 
risk to the creditors, no payment should 
be made. There isconsiderable force in 
what the learned Advocate-General has 
said ihat if this were allowed, every 
legatee would expect to he paid on giving 
securily, and if that were done and even- 
tually it were found that legatees should 
1) 149 I 0 A. ; ; 
Ha and: as. 743; A-IR 1933 Cal. 286; 60 0 30; 
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restore the money, it is not difficult to 
imagine the confusion that might arise. 
“In my judgment, therefore, this appeal 
should be allowed so far as it provides 
for payment out to the executor of Rs. 2,900 
and Rs. 1,753-12-0 or any other sum as 
balance of the sradk expenses. I am 
not prepared to disturb the order as to 
costs made by the learned Judge and 1 
would add that the order made in this 
appeal will be without prejudice to any 
further application which may be made 
by the respondent after the accounts in 
the administration decree have been con- 
cluded, or I may even say, have arrived 
at such a stage that the application would 
not be open to the objections which I have 
stated. For these reasons] wouldmake an 
order in these terms allowing ths appeal 
and make no order as to costs of this appeal. 

Costello, J.-f am of the same opinion. 

N. Order accordingly. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 388 of 1933 
September 3, 1934 
NIAMAT-ULLAH AND COLLISTER, JJ. 

M. MAQBUL AHMAD —PIAINTIFF 
— APPELLANT 
versus 
Musammat FATMA BIBI AND OTHERS— 
DREENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IZ, r. 2— 
Cause of action, meaning of—Plaintiff's claim not 
having acted as manager or agent of defendant— 
Alternative relief based on having acted as manager 
—Previous suit based solely on this ground—Second 

suit, to what extent barred, 

The cause of action of a suit has no relation what- 
ever to the defence which may be set up bythe defend- 
ant, nor does it depend on the character of the 
relief prayed for by the plaintiff. It refers entirely 
to the grounds ses forth in the plaint as the 
cause of action, or, in other words, to, the media 
upon which the plaintiff asks the Court to arrive 
at a conclusion in his favour. Murti v. Bhola (1), 
and Chand Kour v Partab Singh (2), relied on 

The ground of the plaintiff's action was the 
liability of the defendant to contribute towards 
the expenses of a Privy Council appeal and the 
costs paid to the opposite party and had no 
reference to the plaintiff having acted as the 
manager to the defendant, In a previous case, 
the ground on which the plaintiff had claimed 
rendition of accounts, was that inthe discharge of 
bis duties as manager or agent he spent certain 
sums of money for his principals and was, 
therefore, entitled to recover them from the 
latter: à 

Held, that in the second case the plaintiff did 
not allege and it was not necessary for him to 
allege that he acted as manager or agent on 
behalf of the defendant and hence the two grounds of 
claim were wholly different, But ag there was 
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no difference between the ground on which 
the previous suit was based and the plaintiff's 
allegation in para, 3 of the plaint in the second 
suit, where he alleged that he managed the affairs of 
the defendant and had to pay costs of Privy Council 
appeal, the second suit, so far as it was based on the 
alternative ground contained in para, 3 of the plaint, 
was „barred by O. II, r. 2, Civil Procedure Code. 


S. C. A. from the decision of the First 
Subordinate Judge, Saharanpur, dated 
December 8, 1932, 

Messrs, P. L. Banerji and Shiva Prasad 
Sinha, for the Appellant. 

‘Mr. Akhtar Husain Khan, for the Res- 
pondents, 


Judgment.—this is a plaintiffs appeal 
and arises from a suit brought by him 
for recovery of Rs. 2,764-5 on certain 
allegations which will be presently men- 
` tioned. Both the lower Courts dismissed 
the suit in respect of some items on the 
preliminary ground that it is barred by 
O. II,.r. 2, Oivil Procedure Code. It is 
said that the plaintiff might and ought 
to have included this part of his claim 
in the subject-matter of the previous action. 

The plaintiff and his deceased brother 
Neha] Ahmad were joint owners of certain 
properties which do not appear to have 
been divided. Nehal Ahmad died some- 
time before November 24, 1924, leaving 
a number of heirs, some of whom were 
minors. -The plaintiff managed the entire 
property and all the affairs of the family 
on behalf of himself and the heirs of 
Nehal Ahmad. He instituted a suit on 
August 30, 1929, against the heirs of 
Nehal Ahmad for rendition of account, 
. His case was that ‘the disbursements being 
set off against the income which he received 
as manager on- behalf of the defendants, 
a certain sum of money would be found 


due to him which he was entitled to. 


-recover from them (the defendants). It 
does not appear from the paper-book 
whether the suit was decreed to any 
extent. We are, however, informed by 
the. learned Counsel for the respondents 
that the suit was eventually compromised. 

The suit, which has given rise to the 
present appeal, was instituted by the 
appellant on December 8, 1930. It was 
alleged in the first two paragraphs of the 
plaint that the plaintiff and Nehal Ahmad 
` entered into an agreement with Mahmud 
Hasan and: Musammat Quraishi 
Begam, under which the latter promised 
to sell a certain village to the former 
but that the promisors, in breach of the 
agreement sold the. property to one 
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Saadat Ali. Thereupon the plaintiff: andi 
Nehal Ahmad instituted a suitfor specific 
performance of the contract for sale. 


- Their suit was decreed by the Court of 


first instance but dismissed by the High 
Court. A further appeal to the Privy 
Council was unsuccessful. The plaintiff 
alleges that he had to defray all the 
expenses of the Privy Council appeal'and 
had, besides, to pay the costs of the 
opposite party awarded against himeelf 
and Nehal Ahmad. Accordingly the 
plaintiff claimed certain items, which 
represent the share of Nehal Ahmad, his 
co-promisee under the agreement of sale. 
The plaintiff goes onto allege, in para. 3 
of the plaint, that he managed all the 
joint affairs of the heirs of Nehal Ahmad 


“and of himself and had to pay the entire 


costs of the Privy Council appeal, implying 
that he is entitled to receive what he 
spent on behalf of Nehal Ahmad and his 


heirs. 


Both the lower Oourts have held that 
the plaintiff's cause of action in respect 
of the present claim is identical with that 
in the earlier suit. It seems ‘io us that 
the lower Courts gave undue importance 
to the allegations contained in para. 3 
of the plaint already referred to. As we 
read the plaint, the main ground on which 
the plaintiff claims relief is that he and 
Nehal Ahmad were joint promisees under 
an agreement of sale and that the plaintiff, 
having defrayed the costs of the Privy 
Council appeal and paid the entire costs 
awarded -to the opposite party, is entitled 
to be reimbursed by the heis of Nehal 
Ahmad to the extent of their shares. In 
other words, he professes to claim con- 
tribution by one who was jointly interest- 
ed with him in making certain payments 
which he alone had to make. The referen- 
ce in para.3 of the plaint tothe plaintiff 
being the manager of the affairs of Nehal 
Ahmad’s heirs may either be considered 
to be wholly superfluous, or ‘was intended 
to form an alternative ground for the 
relief claimed by the plaintiff. If it is 
superfluous, it may be ignored. If it was 
intended as an alternative ground for 
the same relief, we think that, so far as the 
plaintifi’s suit is based on that ground, 
it is barred by O. II, r. 2, Civil Pro- 
cedure Code. It does not, however, follow 
that the plaintiff's suit, which is mainly 
based on the allegations contained in the 
first two paragraphs of the plaint, should be 
dismissed altogether. , i 

The plaintiff's cause of action, disclosed 
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in the first two paragraphs of the plaint, 
is totally different from the cause of action 
on which the earlier suit was based. The 
expression “cause of action” is sometimes 
understood to imply merely the infringe- 
ment of a legal right. It has, however, 
a much wider significance. It was defined 
by a Full Bench of this Court in Murti 
v. Bhola Ram (1), as implying every fact 
which it would be necessary for the 
plaintiff to prove if traversed in support 
of his right to the judgment of the Court. 
Similary, it was observed by their 
Lordships of the Privy Gouncil in Chand 
Kour v. Partab Singh (2), that 

“the cause of action has no relation whatever, to 
the defence which may be set up by the defendant, 
nor does it depend on the character of the relief 
prayed for by the plairtiff. It refers entirely to 
the grounds set forth in the plaint as the cause 
of action, or, in other words, to the media upon 


which the plaintiff asks the Court to arrive at a 
conclusion in bis favour.”. 


Now, in the case before us, ihe ground 
of the plaintiff's action is the liability of 
the defendant to contribute towards the 
expenses of the Privy Council appeal and 
the costs paid to the opposite party. It 
has no reference to the plaintiff having 
acted as the manager or agent on behalf 
of Nehal Ahmad or his heirs. In the 
previous case the ground, on which 
the plaintif had claimed rendition of 
account, was that in the discharge of his 
duties as manager or agent he spent 
certain sums of money for his principals 
and was, therefore, entitled to recover 
them from the latter. So far as the main 
ground of the plaintiff's action is con- 
cerned, he does not allege and it is not 
necessary for him to allege that he acted 
as manager or agent on behalf of the 
defendant. It is clear to us that the two 
grounds of claim are wholly different. 
There is, however, no difference between 
the ground on which the previous suit 
was based and the plaintiff's allegation 
in para.3 of the plaint in the present 
case. As already stated, the plaintifi’s 
suit, so far as it is based on the alterna- 
tive ground contained in’ para. 3 of the 
plaint, is barred by O. IJ, r. 2, Civil Pro- 
cedure Code. ` 

We may make it perfectly clear that 
the view that the plaintiffs claim is 
based on the ground mentioned in paras. 
land 2 of the plaint dces notimply that 
the plaintiff is necessarily entitled to 

(1) 16 A 165; A W N 1894; 65. 


(2) 160 98 at p.102; 15 I A. 156; 5 Sar 243; 192 
. Jnd. Jur. 331 (P. 0.), 
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succeed on that ground. The lower Court 


“will have to decide all the issues arising 


in the case, including the one raised 
by the defendants in reference to the 
plaintiff's right to succeed. It will be 
open to defendants to show that the 
plaintiff is not entitled to succeed on the 
ground mentioned in paras. 1 and 2 of 
the plaint. All we decide at the present 
stage is that the plaintiff's claim, so far 
as it is based on the allegations found 
on paras. 1 and 2 of the plaint, is not 
barred by O. IL, r. 2, Civil Procedure. 
Code. 

The result is that we allow this appeal 
with costs, set ‘aside the- order of the 
lower Court and remand this part of the 
case to the Court of the first instance 
for disposal on the merits. The court- 
fee shall be refunded. The cross-objection 
is dismissed with costs. 

N. Appeol allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 349 of 1930 
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KRISHNAN PANDALAI, J. 
ISHWARA SHETTY— APPELLANT 


versus 
RAMAPPA SHETTY AND OTHERS — 
RESPONDENTS. 
Transfer of Property-Act (IV of. 1852), s. 108 (g)— 
—Uontract Act (IX of 1872), s. 69—Lessor and 


lessee—Fuilure of lessor to pay up prior mortgagee— 
Threat of eviction by mortgagor—Payment by lessee 
—Lessee's right to re-imbursement from  lessor— 
Liability of lessor’s assignees - Question of contribu- 
tion —Itlection by lessee to hold assignee liable— 
Release of lessor, 

Where a lessee is threatened with disturbance or 
eviction by the act of a prior mortgagee for 
payment of whose debt the lessor has made himself 
liable by covenanting with some third party (such 
as the mortgagee or the vendor of the leased 
premises), that threat amounts to a breach of 
covenant for his enjoyment and the lessee is 
entitled under s. 108(g) of the Transfer of Property 
Act to pay up the mortgage debt and to recover 
the same from the lessor, or, if the lessee so elects, 
from the transferee of the lessor’s rights In 
any case, the lessee would be entitled to recover 
such amount under s. 69 of the Contract Act. [p 
205, cols, 1 & 2] 

No question of contribution arises in such a case, 
inasmuch as between the lessorand the lessee, 
the lessee is entitled to demand as against the 
lessor that his interests shall not be prejudiced by 
the enforcement of a prior mortgage which the 
lessor was bound to pay. [p. 205, col. 2.] 

Where the lessee has elected to hold the lessor’s 
transferee liable, he cannot afterwards turn round 
and hold the lessor also liable. [ibid] 

Smith v. Dinanath Mookerjee (1), Rama Sundari 


Dasi v. Adher Chunder Sarkar (2), Fatyazunnissa v, 
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Bajrang Bahadur Singh (3', Yogambal Boyee Ammani 
Ammal v. Naina Pillai Marakayar (4), Bepin Behari 
Sarvokar v, Kalidas Chatterjee (5) and Stuart v. 
Joy (6) referred to. 


S.C. A. against the decree of the Court 
of the Subordinate Judge, of South Kanara 
in Appeal Suit No. 113 of 1929 (A. S. 
No. 111 of 1927 District Court) preferred 
against the decree of the Court of the Dis- 
trict Munsif of Mangalore in O. S, 
No. 37 of 1925. 

Mr. K. Y. Adiga, for the Appellant. 

Mr. S. Krishna Rao for Mr. B. Sitarama 
Rao and Mr. K. P. Saroothama Rao, for the 
Respondents. 


Judgment.—The first defendant is the 
appellant in this Court. The following 
facts are material :—One Venku Shetty was 
the ‘mulgenadar of some immovable prop- 
erty. He mortgaged his interest in the 
same to Appanna Rai and Kantha Rai two 
brothers for Rs. 500, on a simple mortgage 
dated May 4, 1892. Venku Shetty sold his. 
interest to one of the mortgagees Kantha 
Rai on December 2, 1910. Thus Kantha 
Rai having become himself the owner of 
the mortgagor's interest, his own half 
interest in the mortgage was satisfied by the 
purchase and he became liable to pay the 
other half Rs. 240, and interest thereon to 
the other mortgagee Appanna Rai. Im- 
mediately after the purchase, Kantha Rai 
granted a sub-mulgeni to the plaintiff and 
one Muthaya Manai on December 3, 1910. 
On January 4,1912, Kantha Rii sold his 
interest to the lst defendant-appellant. 
Manai’s interest was subsequently acquired 
by the plaintiff who is, therefore, the only 
person entitled to the sub-mulgeni right. 
Soon after the creation of the sub-mulgeni, 
the other mortgagee Appanna Rai brought 
his suit for recovery of half the mortgage 
amount. To this suit, O. S. No. 23 of 1912, 
Venku Shetty, the original mortgagor and 
Kantha Rai the purchaser from him and 
the ist defendant the purchaser from 
Kantha Rai were impleaded but not the 
sub-miulgenidar, the plaintiff, and Manai. 
In execution the mortgaged property was 
brought to sale and the Court on the then 
plaintiffs applicaticn ordered the sale ‘sub- 
ject to the plaintiff's sub-mulgeni right 
which was not represented in the suit. 
But the present appellant objected and 
appealed to the District Court which order- 
ed that the sale should take place free of 
the plaintiff's sub-mulgeni right. The re- 
sult of this order, if carried out, was that 
the plaintiff's sub-mulgeni right would be 
sold in execution of the decree to which he 
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was not a party and his interest in th 
property would be converted into a rigk 
to receive surplus sale proceeds, if any. H 
would no doubt have the right of proceed 
ing by separate suit to redeem the mort 
gage ignoring the sale and the decree b 
which he was not bound. This woul 
involve expense and trouble and risk c 
losing possession pending the proceeding: 
Therefore, when the property was advertise: 
for sale the plaintiff paid the amount du 
under the mortgage decree, O. 8. No. 23 c 
1912, on January 24, 1923, and had th 
sale stopped. Then he brought this sui 
against the lst defendant-appellant an: 
defendants Nos. 2 to 4 the legal represep 
tatives of Kantha Rai, for recovary of th 
money. Both sets of defendants denie: 
liability. Tre lst defendant’s plea was tha 
he had become the purchaser from Kanth: 
Rai under a deed, Ex. III, which expressl: 
mentioned only Rs. 276-4-0, as payable ox 
the mortgage. He contended that he wa 
not liable to pay more and that as he har 
bought the mulgent right subject to th: 
plaintiffs sub-mulgeni, both he and th 
plaintiff were liable to contribute to th 
Mortgage. The 3rd defendant's legal re 
presentatives contended that Kantha Ra 
was also net personally liable for the mort 
gage debt allhough he had taken the mort 
gaged property on sale after the mortgag. 
and that Kantha Rai’s assets ure not liable 
It was also contended for the defendant 
that plaintiff was not entitled to recove 
anything as he was a mere volunteer. The 
District Munsif upheld the contention that 
the plaintiff was a mere volunteer and tha 
he was not entitled to recover anything a 
he did not satiafy the conditions of s. 6f 
of the Contract Act and although he worker 
out the figures which the plaintiff and thr 
Ist defendant would have to contribute ir 
case the plaintiff was entitled to contribu 
tion, he dismissed the suit on the grounc 
that the plaintiff was a mere volunteer. 

In appeal the learned Subordinate Judgi 
of South Kanara held that the Distric: 
Munsif had misunderstood the legal right: 
of the parties. After stating the facts hi 
held that the plaintiff was not a voluntees 
because, though according to the learnec 
Subordinate Judge, he wes not entitled tc 
redeem the mortgage as he was only a 
sub-lessee under the mulgenidar, still thu 
Plaintiff had a right to protect his sub-mulgen 
tight in the property which was enGanger. 
ed by the impending Court sale and the 
ist defendant had in fact the benefit of the 
payment by the appellant and he thought 
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that the conditions reguired by ss. 69 and 
70 of the Contract Act were satisfied. Hav- 
ing so held against the theory of voluntary 
payment, the Jearned Subordinate Judge 
also rejected the theory of the plaintiff's 
‘right being only to contribution. He held 
that it was not a case of two separate 
properties. subject to the same mortgage 
where the mortgage has been discharged by 
the sale of one of them, that the appellant 
is only a lessee and that he is entitled to 
recover the whole amount paid by him. 
He, therefore, reversed the decree of the 
first Court and gave the plaintiff a decree 
as prayed for against the appellant but 
dismissed the suit as against the respond- 
ents Nos. 2 to 4 the representatives of 
Kantha Rai. -> 

In Second Appeal, the learned Advocate 
has not tried to upheld the defence based 
upon the alleged voluntary character of the 
payment. The arguments have been 
directed only to two points. The 1st defend- 
ant-appellant is not liable for the amount 
paid by the plaintiff as he was only a pur- 
chaser of the equity of redemption from 
Kantha Rai who himself was a purchaser 
from the mortgagor and entitled to half the 
mortgage amount. Secondly, even if the 
lst defendant is liable he is only liable to 
pay to the extent -of a relative value of his 
interest to the plaintiff's interest. 

Much of the discussion in both the lower 
Courts and in this Court has been clouded 
by want of a clear perception of the legal 
relation between the parties, and it may be 
for this reason that ss. 69 and 70 of the 
Contract Act which are general provisions 


relating to all contracts have been promi-. 


nently brought in when there are more 
specific provisions relating to lesses in the 
Transfer of Property Act which govern the 
case. The mortgaged property was, no 
doubt, a leasehold interest, mulgent. But 
that does not affect the question which 
arises as between the owners of the 
mortgaged property and the plaintiff, a 
permanent lessee, sub-mulgeni, of that 
interest. In short, what has happened is 
that the owner having mortgaged his prop- 
erty by simple mortgage and subsequently 
sold the equity of redemption, the purchaser 
without paying the full amount of the mort- 
gage gave a permanent lease of the prop- 
erty and afterwards sold his interest (rever- 
sion of the lease and equity of redemption 
of the mortgage) to the Jst defendant. The 
mortgagee sued to sell the property over the 
head both of the purchaser and the lessee, 
thus wiping out both their interests. The 
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lessee has paid the mortgage amount to 
protect his possession and the question is 
whether he can recover: either the whole of 
the money and, if only a portion, what por- 
tion, from his lessor or the present owner 
of the reversion. The case falls within the 
provisions of the Transfer of Property Act 
relating to leases. 

Before mentioning the provisions govern- 
ing the case I might at once correct an 
error into which the learned Subordinate 
Judge has fallen where he says that the 
plaintiff-respondent had no right to redeem 
the mortgage in question as he was only a 
sub-lessee and it was unnecessary to make 
him a part to the suit, O. S. No. 23 of 1912. 
This is incorrect because under s. 91 of the 
Transfer of Property Act both before its 
recent amendment and after, any person 
(other than the moitgagee of the interest 
sought to he redeemed) who has any inter- 
est in, or charge upon, the property mort- 
gaged or in or upon the right to redeem the 
same may redeem. Here, the property 
mortgaged was Venku's mulgent right. 
Kantha Rai was the owner of the equity of 
redemption by his purchase from Venku 
and the plaintiff as the owner of a perma- 


_ nent lease from Kantha Rai had undoubted- 


ly an interest in the right to redeem. 
Under O. XXXIV, r. 1, Civil Procedure 
Code, all persons having an interest in the 
right of redemption shall be joined as 
parties to any suit relating to the mortgage. 
The plaintiff was thus a necessary party to 
the mortgage suit and he would not have 
been bound by the sale proceedings. But 
it was the 1st defendant (appellant’s) act in 
appealing to the District Court and obtain- 
ing an order thatthe sale should be free 
of the plaintiff's rights which made it appear 
to the plaintiff and was probably so intend- 
ed that unless the plaintiff paid the mort- 
gage amount himself and avoided the sale 
he would be turned out of possession with- 
out a chance of redeeming the mortgage. 
This aspect of the matter, however, is not 
decisive to determine whether as between 
the plaintiff and the lst defendant either 
or both should pay the amount paid to 
satisfy the mortgage. 

By s. 108 (c) of the Transfer of Property 
Act the lessor shall be deemed to contract 
with the lessee that, if the latter pays the 
rent reserved by the lease and performs 
the contracts binding on the lessee, he 
may hold the property during the time 
limited by the lease without interruption. 

By the second clause of this sub section 
the benefit of such contract may be enforced 
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by the transferee of the lessee’s interest. 
By cl. (g) of that section if the lessor 
neglects to make any payment which he is 
bound to make and which, if not made by 
_him, is recoverable from the lessee or 
against the property, the lessee may make 
such payment himself, and deduct it with 
interest from the rent, or otherwise recover 
it from the lessor. By s. 109, if the lessor 
transfers the property leased, the transferee, 
in the absence of a contract to the contrary, 
shall possess all the rights and if the lessee 
so elects, be subject to all the liabilities of 
the lessor as to the property transferred. (I 
do not read the parts of the section now, 
not material), Reading these sections toge- 
ther it is clear that the plaintif as one of 
the original lessees and the transferee of 
the interest of the other lessee is entitled to 
the benefit of the covenant for quite enjoy- 
ment under cl. (e). It is clear also that 
according to the terms of the plaintiff's 
lease the plaintiff was not bound as between 
himself and the lessor to make any pay- 
ment towards the previous mortgage but 
that the lessor Kantha Rai has under the 
sale-deed Ex. I, by himself undertaken to 
pay the whole of the mortgage debt out of the 
purchase money of Rs. 500. The lessor, there- 
fore, when he neglected to pay the balance 
of the mortgage amount due that is Rs. 250 
and interest thereon, neglected to make 
a payment which he was bound to make and 
which if not made byhim was recoverable 
against the property leased. In such a 
case Clause (g) of s. 103 of the Transfer of 
Property Act, clearly says that the lessee 
‘may make the payment himself and recover 
it from the lessor. So far as Kantha Rai 
is concerned, the words of cl. (g) appear 
to be clear that he must make good the 
mortgage amount which in default of pay- 
ment by him was recoverable against the 
property. 

No Indian case applying this clause to 
the mortgage amount which the lessor was 
liable to pay and which had to be paid 
by the lessee to save the property has been 
cited. The cases which have hitherto arisen 
are of Government assessment, ground 
rent or rates and taxes payable by the 
Jandlord. In Smith v. Dinanath Mookerjee 
(1), the case was of Government of revenue 
payable by superior landlord who defaulted 
but paid by the putnidar. The case was 
dealt with under s:. 69 and 70 of the Contract 
Act. The Transfer of Property Act was 
not mentioned. In Rama Sundari Dasi 


(1) 12 O 213, 
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v. Adher Chunder Sarkar (2) the payment 
made by the plaintiff was of rent due to the 
landlord for the property of which the 
defendant was then in possession under an 
invalid alienation by the plaintiff's mother. 
The plaintiff, having paid the money to 
save the property from the rent sale, was 
held entitled to recover the money from 
the defendant. This was clearly a case 
not governed by cl.(g) of s. 108 of the 
Transfer of Property Act but by the 
general provisions of ss. 69 and 70 of the 
Contract Act. The case in Faiyazunnissa 
v. Bajrang Bahadur Singh 104 Ind. Cas. 358 


(8) was one of land revenue payable by 
the lessors under a-permanent lease. 
The lessors having defaulted io pay, 


the lessees paid and were held entitled 
to recover. Thiswas clearly a case under 
cl. (g) of s. 108 but the decision was based 
upon the general provisions of s. 69 of the 
Contract Act. The case in Yogambal 
Boyee Ammani Ammal v. Naina Pillai 
Marakayar (4) was not one of the lessor and 
lessee and was rightly regarded as falling 
precisely under ss. 69 and 70 of the Con- 
tract Act. The case in Bepin Behari 
Sarvokar v. Kalidas Chatterji (5) arose 
between a tenant and an under-tenant 
of certain non-agricultural land. The pay- 
ment by the under-tenant of the amount of 
a decree for rent plus five percent under 
5. 310 (a), Civil Procedure Code was held 
nct to come within the words “bound by 
law to pay” in s 69 of the Contract © Act 
because the payment by the under-tenant 
was made after the sale had been completed. 
The learned Judges said thatit would be 
difficult to say that after the sale in 
execution has heen completed; the emount 
which the applicant paid into Court was 
money which the judgment-debtor was 
bound by law to pay. No reference was 
made to the Transfer of Property Act and 
having regard to the ground on which the 
decision was based, it seems not to afford 
any guidance for this case because there 
was no Court sale in this casa. In 
Woodfall’s Landlord and Tenant, 22nd 
Edition, p. 877, it is stated that the “usual 
qualified convenant for quiet enjoyment 
is likewise broken by an eviction, molesta- 
tion or disturbance of the lessee by persons 


(2) 22 © 28, 
(3) 104 Ind. Cas, 358; 1 Luck Oas. 275 


j Ka? Ind. Cas. 110,33 M15; 6 ML T 162; 189 ML 


489. 
(5) BOWN 36, 
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claiming under a prior mortgage for a 
long term granted by the trustees of a 
settlement with the concurrence of the 
defendant who joined therein and covenant- 
ed for the payment ofthe mortgage money 
and for title, etc.” This is as near an 
authority, as [have been able to get for 
the situation which has arisen in this case 
that where the lessee is threatened with 
disturbance or eviction by the Act of the 
prior mortgagee, for payment of which 
debt lhe lessor has made himself liable 
by covenanting with some third party such 
as the mortgagee or his own vendor of the 
leased premises, that threat amounts to a 
breach of covenant for his enjoyment. 
If so, sucha sum paid by the lessee to 
avoid eviction and disturbance must in 
reason he one which thelessor was bound to 
make In my opinion, therefore, as against 
Kantha Rai the lessor who had undertaken 


by the sale deed to pay off the mortgage 
amount the plaintiff lessee has a clear 
case. 


The question then is whether the plaintiff 
has any and what rights against the lst 
defendant-aprellant: the transferee from 
Kantha Rai. For this we must go to s. 109 
of the Transfer of Properiy Act, The ap- 
pellant is simply the transferee of the 
lessor's interest in the premises. Against 
him the section says that if the lessee so 
elects the transferee shall be subject to 
all ihe liabilities of the lessorasto the 
property, which expression is taken to 
mean the burden ofall covenants running 
with the land suchas covenant for quiet 
enjoyment. It was said by Mr. Adiga for 
the appellant that there was a contract 
to the contrary in this case. He says that 
it is to be found inthe stipulation in his 
sale-deed, Ex. 111, where the vendor Kantha 
Rai directs the purchaser, the appellant 
to pay Rs. 276-4-0 to Appanna Rai, the other 
mortgagee. But this does not amount on a 
proper construction to any contract limiting 
the appellant's liability to bear the byrden 
of a covenant for quiet enjoyment. It only 
mentions the amount which the parties 
then thought sufficient to satisfy the bond. 
The idea of the vendor Kantha Rai being 
called upon to pay the excees amount if 
any, dueto the mortgagee was probably 
never present to the minds of the parties and 
cannot be deduced from the language of 
the deed. That the lessee has elected to 
hold the appellant liable is clear from the 
fact that he has sued him. I, therefore, 
think that all the necessary conditions 
required by s. 109 of the Transfer of Pro- 
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perty Act to make the appellant liable are 
satisfied. _ 

The only point which the appellant 
might have raised but did not raise, is a 
contention that there was at the time when 
the plaintiff paid the money into Court no 
physical disturbance of possession or 
eviction but only a threat of eviction. 
It cannot well lie in the mouth of the 
appellant to put forward tbis excuse 
seeing that it was at his instance and 
probably deliberately with the intention 
of compelling the plaintiff to pay 
what he was himself bound to pay that 
he appealed tothe District Court and got 
an order for sale of the leasehold interest 
free from the plaintifi’s sub-mulgeni right. 
It may also be pointed out that in any 
case s. 69 of the Contract Act applies 
because the plaintiff as sub-mulgenidar 
had aninterest In making the payment 
to protect his possession which was threaten- 
ed and that the appellant was a person who 
was bound by lawto make the payment. 
Thefirst point raised by the appellant thus 
fails. 

The second point that the plaintiff is only 
entitled to contribution is- misconceived. 
This is not a case of a mortgage of two 
distinct properties or interests in property 
concurrently liable to a mortgage to which 
they must proportionately contribute. 
‘But the case is one where as between the 
lessor ani the lessee the lesseeis entitled 
to demand that his interests shall not be 
prejudiced by the enforcement of a prior 
mortgage which the lessor was bound to 
pay. No question of contribution arises 
at all. < 

The only other question left is whether 
the appellant having been found liable 
and the plaintiff having elected to proceed 
against him respondents Nos.2to 4, re- 
presentatives of Kantha Rai can also be 
held severally liable. Onthis the authori- 
ties are clear that the plaintiff having once 
made his election, it is final and the lessee 
cannot after treating the transferee as liable 
turn round and charge the lessor in res- 
pect of the covenant [See Stuart v: Joy (6).] 

The appeal fails and is dismissed with 
costs. 

A, Appeal dismissed. 

(6) (1804) I K B 362; 73 L J K 397; 90 LT 78; 
20 TLR 109. oy = deg 


206 
LAHORE HIGH COURT 
Criminal Appeal No. 1254 of 1933 
December 15, 1933 
ABDUL QADIR AND Ranai LaL, JJ. 
Musammat AISHAN BIBI—Convicr— 
APPELLANT 
versus 


EMPEROR-—Opposire Pasty, 

Evidence Act (I of 1872), ss 27 and 1 4—Cri- 
minal trial—Person suspected and treated as aceused, 
though not in Police custody— Statements by such person, 
leading to discovery, whether admissible— Alleged 
poisioning by wife of husband—Confession by wife 
retracted—Articles stained with poison recovered 
in house—Potson discovered in viscera and vomits 
of deceased—Whether sufficient corroboration under 
s. 114, Evidence Act—Criminal Procedure Code 
(Act V of 1890), s 510—Chemical examiner's report 
—Value of—Court's duty. 

Where a person had rot been formally ar- 
rested but had been suspected from the beginning 
and had apparently been treated as an accused 


person and much restraint on his movements 
was not imposed as he could hardly have 
absconded : 


Heid, that he was in police custody and that the 
statements given by him in consequence of which 
the recoveries were made could be proved 
under 8. 27, Evidence Act, Maung Lay v. Emperor 
(1) and Jallo v. Emperor (2), relied on Durlav 
Namasudra v. Emperor (3), distinguished. 

Ine case of an alleged poisioning of husband 
by wife, the wife retracted her confession, but 
various articles stained with poison were recovered 
in the viscera and vomits of the deceased: 

Held, that there was sufficient corroboration 

It can hardly be open to the Oourtsto render 
a. 510, Criminal Procedure Code, nugatory by re- 
fusing to attach any weight tothe reports of the 
Ohemical Examiner even though he is not examined, 
If they ure not to have any weight, there would 
beno object in making them admissible in evidence. 


The intention of the legislature is that they 
should have the same value as they would have 
if they were formally proved by sworn testi- 


mony. It is always open to the Courts to call 
the Chemical Examiner when this course is deemed 
to be necessary in the interests of justice, He 
does not, as a role, give any opinion as to the 
cause of death, but merely reports the result of 
the Chemical examination of the substances sent to 
him, It is for the Court to determine the cause 
of death after a consideration of such report 
together with the post mortem appearances as 
deposed to by the officer who conducts the autopsy 
and of the other evidence inthe case Happu v. 
Emperor (4), explained. 

Ur. A. from an order of the Additional 


Sessions Judge, Jhelum, dated September. 


15, 1933. 

Dr. Nand Lal, for the Appellant. 

Mr. Mohammad Monir and the Govern- 
ment Advocate, for the Crown. 


Rangi Lal, J—On June 26, at about 
l a.m., Fateh Muhammad Chaukidur of 


Jotana reported at the Police Station that’ 


on June 24, 1933, Ahmad Din complained of 
pain in his stomach immediately after his 
evening meal at which cooked onions were 
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served, soon became unconscious and begal 
to vomit, that two hakims were sent fo 
but could do nothing for him, that he ex. 
pired on the following day in the afternoor 
without having regained consciousness, anc 
that at the time of his death some blooé 
came out of his nose as well as his mouth 
It was added in the end that the decéasec 
had been married to Wusammat Aishan ac- 
cused for about a year. The Sub-Inspec. 
tor reached the spot at about 8 a. m. and 
collected the vomits of the deceased anc 
sent the dead body for post mortem exa 
mination. The vomits as well as the 
viscera of the deceased were sent to the 
Chemical Examiner in due course and were 
found to contain dhatura. On June 28. 
Musammat Aishan Bibi gave infor- 
mation which led tothe discovery of some 
dhatura husk, a piece of cloth containing a 
small quantity of yellow powder, three 
pieces of stone and a littletcoiton wool 
which were all covered with the same kind 
of powder and a strainer which fshowed si- 
milar markson it, These articles :were sent 
to the Chemical Examiner fand dhatura 
was found on all of them, Musammat Aishan 
Bibi also produced at the same time 10 
vattis of opium from a locked trunk. Wher 
she was questioned as to how she had 
obtained the dhatura, she pointed out a 
dhatura plant not far from her house and 
seven pods were still foundon it. After 
these recoveries, she was formally arrested. 
She was produced ‚before a First Class 
Magislrate on July 1,and made a full and 
free confession to the effect that her hus- 
band was impotent and used to ill-treat 
her, that her request for a divorce had re- 
mained unheeded, that she had fallen in 
love with one Karam Illahi, that under his 
instigation she had administered dhutura 
to her husband incooked onions and had 
subsequently produced before the Police 
the articles mentioned above. She alsoad- 
ded that the opium produced by her had 
been supplied by Karam Illahi who had 
suggested the use of that drug as an alter- 
native todkatura. In recording this con- 
fession the requirements of law were fully 
complied with and the Magistrate was 
satisfied that it was voluntary. 

The accused firmly adhered to this con- 
fession when she was examined 11 days 
latter by the Committing Magistrate. Ab 
the trial she retracted it and vaguely stated 
that on both occasions it had been made 
under Police pressure. It was however held 
by the learned Additional Sessions Judge 
that the confessions were voluntary and 
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«ad received ample corroboration from the 

~vidence onthe record. She was, therefore, 
ouvicled under s. 302, Penal Code, and 
vas sentenced to death. She has appealed 
hrough Dr. Nand Lal who has addressed 
is at lengthon her behalf. The case is 
lso before us under s. 374, Criminal Pro- 
sedure Code, 

The first contention raised by the learn- 
>d Counsel was that the stalements given 
Moy the accused in consequence of which 
<he recoveries mentioned above were made 
sould not be proved under s. 27, Evidence 
Act, because she was not then in Police 
custody. It is true that she had not been 
formally arrested before the recoveries, but 
«she had been suspected from the beginn- 
ing and had apparently been treated as 
an accused person. It was perhaps. not 
necessary t0.impose much restraint on her 
movements till some tangible proof was 
obtained against her as she could hardly 
have absconded. In Maung Lay v. Em- 
peror (1) it was held that as soon as an ac- 
cused or suspected person comes into the 
hands of a Police Officer, he is, in the 
absence of clear and unmistakeable evi- 
dence 10 the contrary, no longer at liberty 
and is, therefore, in custody within the 
meaning of ss. 26 and 27, Evidence Act. 
This ruling was cited with approval by 
my learned brother Sir Abdul Qadir, J., 
in Jallo v. Emperor, (2). The learned 
Counsel for the appellant ielied on Durlav 
Namasudra v. Emperor (3); but it does 
not appear that the accused in that case 
were in any sort of custody at all. In 
the piesent case, I am clearly of opinion 
that the statements of the accused in 
consequence of which the discoveries were 
made were admissible in evidence. In 
fact, the accused herself produced the arti- 
cles in question and her act in doing s0 is 
relevant: In any case. 

The next point taken by the Counsel 
was that the amount of corroboration 
required in the case of a retracted confession 
was lacking iu this case. It is true that 
Karam Illahi denied that he had a liaison 
with the accused but this was only natural. 
He however fully corroborated her statement 
in regaid to the circumstances under which 
they had met. One Fazal Ilahi, who is 
an uncle of the deceased, depcsed that on 

(1) 77 Ind. Oas. 429; A I R 1924 Rang. 173; 25 Cr. L 
J 381. 1R t09. 

(2) 131 Ind. Oas. 93; AI R 1931 Lah. 278; 32 Or. 
LJ 650; Ind. Rul, (1981) Lah, 395; 32 P L R 347; 
(1931) Or. Cas 534. 

(3) 138 Ind. Cas. 116; A IR 1932 Oal. 297; (1932) 
Or, Oas. 266; 33 Or. L J.546; 59 O 1040, 
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the evening of June 24, he went on 
a condolence visit to the latter’s house 


and they were both served with bread 
and onions by the accused and that later 
on she had come and told him that her 
husband was very ill. She did not however 
refer to Fazal Illahi’s presence in her 
house in herconfession. It seems unlikely 
that a person paying a condolence . visit 
would sit down to a meal. It would, in 
my opinion, not be safe to rely on this 
evidence. But the most important part of 
the confession which related to the ad- 
ministration of dhatura was corroborated 
by the discovery of that substance in the 
viscera and the vomits of the deceased and 
the recovery of various articles stained 
with it from the house of the accused. 
Her statement that Karam Illahi had given 
her some opium was also corroborated by 
the recovery of that drug from her house. 
I am clearly of opinion that her confessions 
which were rightly held to be voluntary 
have received carroboration in material 
particulars, 

Finally, the Counsel relying on certain 
observations of Young, J., in Happu v. 
Emperor, (4) urged that the Chemical 
Examiner's report which was admitted in 
evidence under the provisions of s. 510, 
Criminal Procedure Code, was of no value 
because he had not given evidence in 
Court on oath and had not been subjected to 
cross-examination. In that particular case 
it was sought to be proved by the report 
of the Chemical Examiner that a lethal 
dose of arsenic had been administered 
and the learned Judge held, as he had 
every right to hold, that the report could 
not be accepted unless the Chemical 
Examiner was subjected to cross-examinas 
tion, especially in view of the delicate 
nature of the process (Marsh Berzelius) 
by which the latter had arrived at his 
conclusion. Some of the following remarks 
in the judgment can, however be said to 
be more or less of general application 
though they must really be read in the 
light of the facts of that particular 
case : : 

“A very important question of law arises in 
this case, namely; what is the weight, as evidence, 
to be attached tothe written report of the Chemical 
Examiner? In my opinion, it has no weight.” It 
has long been held as a general rule both in 
England and India, that evidence which cannot be 
adequately tested must be rejected. There are two 


methods of testing evidence. Thefirstis by the ad- 
ministration of an oath, the second by cross-exa. 
(4) 146 Ind. Oas. 1089; A I R 1933 All. 837;6R A 


397; 35 Cr. LJ 280; (1933) Or. Cas. 1463; (1934) A L 
J3 
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mination. This is the reason why Courts reject 
hearsay evidence; it is not on oath, and cannot 
be tested by cross examination liven evidence on 
oath is of little or no value unless sifted by 
cross-examination. Tf this be the law, ns it un- 
doubtedly is, in civil actions of however trivial 
nature, it applies much more forcibly toacriminal 
case where death may be the result. Jt bas un- 
doubtedly been the practice in India to rely upon 
such a report, even where there is no quantitative 
analysis, to prove death by arsenic posion, and on 
this evidence many persons have been convicted. 
The origin of this dangerous practice is found 
in s. 510, Criminal Procedure Code. It is to be 
noted that under this remarkable provision of law 
the document need only ‘purport’ to be that of 
the Ohemical Examiner. No proof that it is in truth 
is apparently necessary, and in practice the signatures 
on reports are aot proved. Courts have construed 
this section to mean that Chemical Examiners need 
not be called as witnesses in practice they never 
are in this Province and, further, that whatever 
the report says must be. taken at ita face value 
and given all the weight of evidence on oath 
subject to the test of cross-examination. Whatever 
may be said to the wisdom of this enactment, 
contrary as it is to the accumulated legal experience 
of centuries of what is necessary for the protection 
of accused persons, nothing is more certain than 
that s, 510, fortunately for accused person says 
nothing as to the weight to be attached to the 
report, There is no reason, therefore, why the 
ordinary rule of law should not be strictly en- 
forced, if any weight is sought to beattached to 
a report onthe Chemical Examination of suspect 
material, . 

It is notorious in this country that any document 
may be forged or substituted by a forged document, 
Substitution has been known even after the document 
has come into the custody of a Court The Chemical 
Examiner and hisassistant both being human, are 
liable to err, especially in such a delicate operation as 
the Marsh Berzelius process. There is notin this 
case the slightest allegation against the Chemical Exa- 


miner but it is equally possible that these privileged. 


persons might be half-blind, incompetent or even cor- 
rupt. I take judical notice ofthe fact that an inquiry 
is now taking placein India as to whether a Ohemi- 
cal Examiner has made a false report. No pérson 
therefore ought to be put in peril of capital or any 


-punishment on a written report not given on oath and 


untested by cross-examination. To accept such 2 
report, whatever it may contain, as proof of death 
by arsenic poisoning, or of anything appears tome to 
be an impossible proposition, inlaw. I would certain- 
ly in this case have wished to see both the Chemical 
Examiner and his report subjected to a searching exa- 
mination on oath before I could have agreed to con- 
firm the sentence of death. In this case we would 
have called the Chemical Examiner to give evidence 
in this Court if it had been necessary. In view of 
our finding that there is no evidence that Happu ad- 
ministered arsenic to Babu Singh, sucha course was 
unnecessary. Tosum up therefore in any trial for 
murder by arsenic poisoning the prosecution must 
prove (a) that the deceased died of arsenic poisoning 
(b) that the accused administered arsenic to the de- 
ceased with intent to murder. If the prosecution 
wishes to establish (a) by means of Chemical Examiner 
and weight is to be attached to his evidence he musi 
be called, sworn and offered for cross-examination.” 


There is no doubt that the provision of 
law contained in s. 510, Criminal Procedure 
Code, is of an exceptional nature. It was 


159.00 


however deliberately enacted by the legis- 
lature, and the Courts are, in my opinion, 
bound Lo give effect to it so long as it re- 
mains on the Statute Book whatever may 
Lesaid of the wisdom ofthe policy under- 
lying it. It can hardly be open to the 
Courtsto render this enactment nugatery 
by refusing to attach any weight to the re- 
ports in question. If they are not to have 
any weight, there would be no object in 
making them admissible in evidence. To 
my mind theintention ofthe legislature is 
that they should have the same value as they 
would have if they were formally proved by 
sworn testimony. Itis always open to the 
Courts to call the Chemical Examiner when 
this course is deemed to be necessary in the 
interests of justice. He does not, as a rule, 
give any opinicn as to the cause of death, 
but merely reporis the result of the Chemi- 
cal Examination of the substances sent to 
him. Jt is for the Court to determine the 
cause of death after a consideration of such 
report together with the post mortem ap- 
pearances as deposed to by the officer who 
conducts the autopsy and of the other evi- 
-dence in thecase. In the present case, the 
Ohemiceal Examiner merely reported that, 
dhatura was found in the vomits and the 
viscera of the deceased and on the articles 
mentioned above which were recovered from 
the house of the accused. We have it in 
the Gon‘ession. of the accused that the 
powder of the contents of three dhatura 
pods was administered to the deceased. 
There is a reference to a case on p. 902 in 
Modi’s Text-Book of Medical Jurisprudence 
and Toxicology (Edn. 4), showing. that 
A dhatura fruits pounded and mixed with. 
gour were given tosix men, four of whom 
died. The medical officer who conducted 
the post mortem examination was definitely 
of opinion that death in this case was due 
to dhatura poisoning. The oral evidence 
which describes the symptoms, exhibited by 
the deceased coupled with the confession of 
the accused also points in the same direction. 


After carefully considering the. material 
on the record, Jam clearly of opinion that 
the accused has heen rightly convicted 
under s. 302, Penal Code. The case does 
not however seem to call for the extreme 
penalty of law. The appellant is a young 
girlbarely out of her teens. She found 
herself married to an impotent man and 
failed to obtain a divorce from him and com- 


‘mitted the crime under the influencé and at 


the instigation of her lover. I-would, there- 
fore, accept the appeal to the extent of alter- 
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«og the sentence passed on her to one of 
ransportation for life. 
Abdul Qadir, J.—I agres. 
D. Sentence altered. 





NAGPUR JUDICIAL COMMIS- 
_ SIONER’S COURT | 
Criminal Revision Application 
No. 49-B of 1934 
June 19, 1934 
Poutock, A. J.C. 
SIKANDARKHAN—AccusED— ` 
APPLICANT 
VETSUS 
EMPEROR — Non-Aprprtioant. 

Public Gambling Act (III of 1867), s. 3—Dart game 
and roll-up or table game, whether games of chance. 

In the dart game conducted by the accused 

there was a target ` divided into different 
coloured half-inch squares each numbered from 
l to 10. The squares in the horizontal rows 
were numbered 1 to 10 insequence, but the 
vertical rows did not contain the numbers arranged 
in their sequence, the numbers being scattered about 
the board haphazard. The playsr was given 5 
darts, and if ke put one of these darts into one of the 
squares bearing the number on which he had 
staked he got twice his stake back. The darts which 
were of varying weight and I:ugth, were thrown 
from a distance of about 12 feetin a bad light, 
and the numbers 
by persons with keen eye-sight 

Held, that the dart game wasa game of chance 
and was notintended to be anything else. 

In the roll-up ortable game the player rolled 2 
resilient rubber bails up to the far end of the 
table where there were 13 shallow cups numbered 
1 to13, The sumoi the numbers of the 2 cups 
in which the balls eventually settled was the 
player's score andit was open to him to bet that 
he would score 6or under or7or 8 and over. If 
he successfully staked on 6 and under or on 8 and 
over, he presuambly got twice his stake back, and 
if he successfully staked on7he gota higher re- 
ward: 

Heid, thatthe element of chance 
or table game was greater than 
game, 

lt is impossible to ley down any hard and fast 
rule for distinguishing between games of chance 
and games of mere skill. Saligram Khetry v. 
Emperor (3;, commented upon. f 

Cr. R. App. from an order of the Sessions 
Judge, Akola, dated February 23, 1934. 

Mr. M. Y. Sharif, for the Applicant. 

Order.—This order will also govern 
Crimina! Revision No. 50-B of 1934. The 
applicants Sikandar Khan and Lindsay 
have been convicted unders. 3, Public 
Gambling Act. They were the proprietor 
and manager respectively of a fair known 
asthe Willingdon City Fair which was 
at Akola from December 1932 to Feb- 
ruary 1933. Certain gambling games were 
admittedly played at the fair, and the only 
question for decision is whether those 
games were, in the wordsof s. 12 of the 
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in the roll-up 
in the dart 
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Act, games of mere skill. The games on 
account of which they have been convicted 
were two forms of the dart game and what 
is known as the roll-up or table game 
In one of the dart games there was a 
target divided into different coloured half- 
inch squares each numbered from 1 to 10. 
According to the juugment of the trial 
Court the squares in the horizontal rows 
were numbered 1 to 10 in sequence, but 
the vertical rows did not contain the 
numbers arranged in their sequence. It 
isnot clear exactly how the target was 
arranged and the target is unfortunately 
no longer available, but I gather that the 
numbers were scattered about the board 
haphazard. The player was given 5 darts, 
and if he put one of these darts into one 
ofthe squares bearing the number on 
which he had staked, he got twice his stake 
back. Thetargetin the other dart game 
was the same except that it had only the 
numbers 1 to 6 and the player was 
givenonly 3 darts. The darts which were 
of varying weight andlength, were thrown 
from a distance of about 12 feet in a bad 
light, and the numbers were not dis- 
tinguishable except by persons with keen 
eye-sight. In theroll-up or table game the 
player rolled 2 resilient rubber balls 
up to the far end of the table where there 
are 13 shallow cups numbered | io 13. 
The sum of the numbers of the 2 cups 
in which the balls eventually settled was. 
the players score and it was open to 
him to bet that he would score 6 or under 
or 7 or 8 and over. If he successfully staked 
on 6 and under or on & and over, he pre- 
sumably got twice his stake back, and. 
if he successfully staked on 7 he got a 
higher reward. In Emperor v. Ahmad 
Khan (1) the Allahabad High Court held 
that the ring game was not a game of mere 
skill, a game of which the referring Ses- 
sions Judge had stated: 

“With a great deal of practiceit is possible that 
certain small amount of skill might be attained 
but practically it is a game of merechance, and 
certainly, as presented to a numberof holiday- 


making peasants, a simple game of chance and 
nothing else.” 


The Calcutta High Court, on the other 
hand, had previously held in Hari Singh 
v. Emperor (2) that the general element 
in the ring game was one of skill; it is 
however not certain that the form of 
game in this case was the same as in the 
Allahabad case. The question has recent- 

(J) 12 Ind. Cas, 988; 34 A 98:8 A LJ 1262; 12 Or 


L J 612, 
DOLI 708; 6 Or, L J 421, 
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ly been considered at some length by the 
Calcutta High Court in Saligram Kheiry v. 
Emperor (3). The -learned Judge, in 
coming to the conclusion that the dart 
game was a game of mere skill, re- 
marked: 


“A game of ‘mere skill," should be taken to mean 
one in which a person playing it,as far as possible 
in any human affairs, has complete control over the 


regarded the dart 
games as games of chance is indicated by 
the fact that the number of darts allowed 
toeach player varied with the compara- 
tive area occupied on the target by each 
number whereas, ifthe game were a game 
of mere skill, the chance of hitting a parti- 
cular number would depend merely on the 
size of the squares and not on the com- 
parative area occupied by each number. 
It is impossible in my opinion to lay down 
apy hard and fast rule for distinguishing 
between games of chance and games of 
mere skill, and I donot think that the 
lower Courts were wrong in holding that the 
dart game as played at the Willingdon 
City Fairwas a game of chance and was 
not intended to be anything else. ‘The ele- 
ment of chance in the roll-up or table game 
seems {0 be obviously greater than in the 
dart game. The convictions are therefore, 
upheld and the applications for revision 
dismissed, 

D. Revision dismissed, 

(8) 141 Ind, Oas 59%; (1933) Cr. Cas 28: 34 Or.) J 


168; ATR 1933 Cal. 8; 37 O W N 24; Ind, Rul, (1933) 
Cal, 140, 
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CALCUTTA HIGH COURT 
Criminal Revision Petition No. 582 of 1933 
August 7, 1933 
O. C. Guosz, Acta. C. J., AND 
HENDERSON, J. 

NAGENDRA CHANDRA GANGULI AND 
OTHERS — PETITIONERS 


Lersus 
BENAMALI DAS AND 0OTHERS— OPPOSITE 
PARTIES. 

Criminal Procedure Code (Act V of 1868), s. 521— 
Names cancelled from the list of jurors restored— 
Order, if a judicial one, 

An order restoring the names of the jurors which 


were cancelled from the list is not a judicial 
order. 


Mr. Ramendra Chandra Roy for Mr. 
Hemendra Kumar Das, Messrs. Purnendu 
Bhusan Chaudhuri and Hitendra Kishore 
Roy Chaudhuri, for the Petitioner. 

Messrs. Sudhansu Sekhar Mukherji, 
Shailendra Majumdar and Himanshu Chan- 
dra Chaudhuri, for the Opposite Parties. 

Facts.—A revised jury list was publish- 
ed by the Judge and the Collector of Dar- 
rang and March 18, 1933 fixed for receiving 
objections against any of the jurors in 
the aforesaid list. Two petitions were 
filed by the petitioners including some 
lawyers of Tezpur objecting tothe enlist- 
ment of the opposite parties as jurors. 
Their names were accordingly struck off. 
When the persons aggrieved came to 
know of this order, they lodged their 
protests against the removal of their names 
on allegations made behind their back. 
They were asked to wait till the next 
year. But when the protests grew numer- 
ous, the Judge and the Collector decided 
to hear the grievances and fixed April 4, 
for hearing the parties. A copy of this 
order was published in prominent public 
places. On April 4, the application was 
submitted by the petitioning Pleaders that 
re-consideration of the matter would be 
ultra vires of the Criminal Procedure Code, 
The Judge and the Collector, however, 
restored the names of the opposite parties 
in the jury list. 

Order.—We have examined the res 
cord and we are not of opinion that the 
order complained of is a judicial order. 
That being so, we decline to interfere, The 
result, therefore, is that the Rule is dis- 
charged, 

D. Rule discharged. 
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. NAGPUR JUDICIAL COMMIS- 
7 SIONER'S COURT 
Civil Revision No, 92-B of 1933 
July 7, 1934 
PoLLOCK, A. J. O. 
NARAYAN SHALIGRAM— APPLICANT 
Versus 5 
MITHARAM-—NOoN-A PPLIGANT, 
wil Procedure Code (Act V of 1908), s. 151—T wo 
‘arate suits—One for possession and the other for 
sne profits—Suits not consolidated but evidence of 
1 treated as evidence in other—Possession and mesne 
fits decreed in first swit—Other suit dismissed— 
fendant appealing against first — Held, mesne 
ofits could not be granted—Plaintiff applying to 
aside decree in second suit-- Court's power under 
51, Civil Procedure Code—Question of limitation 
Limitation Act (IX of 1908), Sch. I, Art, 181. 
Order XX, r. 3, Civil Procedure Code, is not ex- 
astive and it is the duty of a Court to invoke its 
1erent powers to correct errors that have led to 
justice through no fault of a party and to do that 
«l and substantial justice for the administration of 
Ki alone it exists. 
laintif filed two suits one for the possession of 
‘tain property and the other forthe mesne profits 
that property. It was agreed .that the evidence 
sorded in one should be read a3 evidence in the 
aer, but the suits were not consolidated. The 
dge passed a decree in the plaintif’s favour in 
«aich he gave the plaintiff notonly the possession 
at he had asked for but also mesne profits, and on 
asame day he wrote what is entitled a judgment 
the other suit stating that, as the plaintiff's claim 
«c mesne profits had been decreed in the first suit 
is suit had become superfluous and was accord- 
gly dismissed. A decree then was drawn up in those 
wwms. The defendant appealed against the decree 
the first suit. His appeal was dismissed in the 
wrt of the District Judge, but in second appeal 
was held that the plaintiff could not begiven a 
cree for mesne profits ina suit in which he claimed 
session only, and that part of the decree awarding 
m mesne profits wasaccordingly struck out. Then 
„o plaintiff applied to the Court of first instance to 
t aside the decree in the second suit and to proceed 
with the hearing: 
Heid, that the Court had power under s, 151, Civil 
xocedure Code, fo set aside the decree. ' Balaprasad 
Kanoo (1), Debi Bakhsh Singh v. Habib Shah (2), 
ohammad Raza v. Ram Saroop (3), Lachhman 
aiv. Jang Bahadur Rai (4), Harjimal v, Firm 
santilal Sakalchand (5) and Sadasheo Rao v, Umaji 
), Telied on. 
Held, also thatthe plaintif had no right to apply 
itil the decision of the Appellate Court from which 
ite the time began to run. 
O. R. against an order of the Second 
“lass Sub-Judge, Akola, dated March 14, 
“933. 


Mr. M. R. Bobde, for ‘he Applicant. 

Mr. H. S. Gour, for the Non-Applicant. 

Order.—There has been an unfortunate 
uiscarrisge of justice owing to the 
rroneous procedure adopted by the lower 
Jourt in 1927, and the question is whether 
he Courts can now rectify it. In 1925 
Witharam, who is now the non-applicant, 
uled two suits 
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Narayan, No. 16 of 1925, for the posses- 
sion of certain property and No. 388 of 
1925 for the mesne profits of that property. 
It was agreed that the evidence recorded 
in Civil Suit No. 16 should be read as 
evidence in Civil Suit No. 388, but the 
suits were not consolidated. The learned 
Subordinate Judge, who was then presid- 
ing over the Court, passed a decree in 
the plaintiff's favour on June 30, 1927, in 
Civil Suit No. 16, in which he gave the 
plaintiff not only the possession that he 
had asked for but also mesne profits, and 
on the same day he wrote what is entitled 
a judgment in Civil Suit No. 388, stating 
that, as the plaintifi’s claim for mesne 
profits had been decreed in Civil Suit 
No. 16, this suit had become superfluocus:: 
and was accordingly dismissed; a decree 
was drawn up in those terms. The plaint- 
iff, who had obtained all that he had asked 
for, naturally did not appeal, but the 
defendant appealed against the decree 
in Civil Suit No. 16. His appeal was 
dismissed in the Court of the District 
Judge, but in second appeal this Court 
held on September 1, 1932, that the plaint- 
iff could not be given.a decree for mesne 
profits in asuit in which he claimed posses- . 
sion only, and that part of the decree. 
awarding him mesne profits was accordingly 
struck out. On September 11, 1932, the 
plaintiff applied to ths Court of first 
instance to sei aside the decree in Civil 
Suit No. 388 and to proceed with . the’ 
hearing. ` 

The plaintiff's application’ was made 
under ss. 151 to 153, Civil Procedure Code, 
“or other suitable powers vesiedin this 
Court.” The lower Court held that it had 
power under s. 153 to seb aside the decree 
and set it aside. The defendant has now ap- 
plied for revision of that order. Section 152 
has clearly no application, as the mistakes . 
in the judgment and decree were not 
clerical or arithmetical or errors arising 
from any accidental slip or omission. I 
am also inclined to agree with the view 
expressed by Batten, A. J. C., in Bala - 
Prasad v. Kanoo (1) that 8,153 applies only . 
to amendments made while the suit is 
still proceeding, Iam of opinion, however, 
that the Court had power to set aside the 
decree under s. 191. 

Order XX, r. 3 provides that a judgment, 
when once signed, shall not afterwards be 
altered or added to, save as provided by ` 
s. 152 or on review. It has therefore been 
argued that a decree cannot beset aside 

(1) 14 Ind. Cas. 407; 8 N LR 13, 
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under s. 151. This rule eis 

exhaustive, because an ex parte 
be set aside under 0, IX,r.9. The case 
has been argued before me at great length 
and a very large number of decisions have 
been cited, few of which are precisely in 
point. In Debi Bakhsh Singh v. Habib Shah 
(2), where the Court of first instance dis- 
missed a suit in default in ignorance of 
the fact that the plaintiff was dead, their 
Lordships of the Privy Council held that 
the Court had inherent power to rectify 
the mistake which had been inadvertently 


made, and that s. 151 could never be invok- 
ed in a clearer case. 


In Mohammad Raza v. Ram Saroop 
(3), where a decree was passed on the 
basis of a compromise admitted without 
authority by one party on behalf of an- 
other, it was held that it was open to the 
latter party to invoke the Inherent power 
of the Court to get the judgment and 
decree amended under ss. 151, 152 and 153 
so that his name might be removed-from 
the decree after ihe period of limitation 
prescribed for appeal or review had 
expired and the judgment and the decree 
had become final. In Lachhman Rai v. 
Jang Bahadur Rai (4) it was held that, 
where a Court passes an order under a 
misapprehension of facts, it is open to 
it under its inherent power to set aside 
such order when the true facts are brought 
to light. In Harjimal. v. Firm Shantilal 
Sakalchand (5), Bose, A. J. O., held that, 
where through a mistake of the 
Court to which plaintif was no 
party a decree was passed without con- 
. sideration of the plaintiff's application for 

an extension of time, the Court had 
inherent power to rectify its mistake, 

There was no proper decision of Civil 
Suit No. 388 of 1925 because the points 
in issue were never stated or decided, 
but the Court had jurisdiction to decide 
the case, rightly or wrongly, and it can- 
not be said that the decree passed was a 
nullity. It may also be conceded that 
the decree was not passed under any 
misapprehension of the - facts. I think 


(2)19 Ind. Cas. 526; 35 A 331; 40 IA 150;17 OWN 
829; 11A LJ 625; 18 C L 9; 15 Bom LR 640; 
l4ML T 33; (1913) M WN 566; 25 M L J 148; 16 
O O 194 (P 0). 

(3) 118 Ind. Cas. 753; A I R 1929 Oudh 385, 4 
Tuck 567; 6 O W N 604; Ind. Rul. (1929) Oudh 


(4) 148 Ind. Cas 614; A I R 1934 All. 287; 6R A 
741; (1934) A L J 862. 


a 149 Ind, Cas. 840; A I'R 1934 Nag. 108; 6RN 


clearly not 
decree can 


the 
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however that there is sufficient authorit™ 
for the view that, where there has beer 
a miscarriage of justice owing to the 
erroneous procedure of the Court, it chs 
ihe duty of the Court to exercise its in 
herent powers to correct that miscarriage 
In Sadasheo Rao v. Umaji (6), Hallifax, A 
J. O., stated: 

‘Section 151, Civil Procedure Code, makes no law 
it merely reminds Judges of what they ought t 
know already, that if they find the ordinary rule 
of procedure resulting in injustice in any case 
whether by the force of circumstances or through 
the attempts of a party toget au unfair advantag 
out of them, those rules can be broken, Wha 
the section does not say, perhaps because it is evel 
more obvious than what it does, is that i» 


the circumstances stated the Court is bound ti 
break those rules.” 


The cases which I 
show that O. XX, r. 3 is clearly nom 
exhaustive and that it is the duty of s 
Court to invoke its inherent powers tc 
correct errors that have led to injustice 
through no fault of a party and to dc 
that real and substantial justice for the 
administration of which alone it exists 
For these reasons I hold that the Court 
had power under s. 151 toset aside the 
decree. It has been urged that the 
plaintiff may have another remedy by way 
of appeal or review. Prima facie any 
appeal or review would now be barred by 
limitation, and I am not satisfied that any 
such remedy exists. That argument wasre- 
jected in Mohammad Raza v. Ram Saroop 
(3). Lastly, it has been urged that an 
application under s. 151 is governed by 
Art. 181, Limitation Act; and is therefore 
baried by time. That Article provides a 
limitation from 
the date when the right to apply accrued. 
The plaintiff had no right to apply until the 
decision-of this Court on September l, 
1932, and the application was therefore 
within time. The application for revision is 


therefore dismissed with costs. Counsel’s fee 
Rs. 50. 


have cited above 


D. Revision dismissed. 
16) 103 Ind. Cas. 220; A I R 1¢27 Nag. 217; 23 NLR 
79. 





CALCUTTA HIGH COURT 
Civil Appeal No. 2498 of 1931 
November 21, 1933 
MALLIK AND JACK, JJ, 
Srimati CHARUBALA BASU— 
PLAINTIFF—APPELLANT 
versus 
GERMAN GOMEZ—Derenpantr— 
RESPONDENT. 
Evidence Act (I of 1872), s. 116—Predecessor of 
pluiniiff letting tenant into possession—Suit by 
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aintiff for eviction after expiry of tenancy—Tenant, 
can dispute plaintiff's title—Tenant, when can 
spute landlord's title—Landlord and tenant, 

Where a tenant who had been let into possession 
7 plaintiff's predecessor was sued asa trespasser 
7 the plaintiff for eviction after the expiry of the 


rm; 

Held, that the tenant was not entitled to dispute 
“aintifi's title, Bilas Kunwar v. Desraj Ranjit Singk 

), referred to. 

A tenant whohad been let into possession cannot 
əny his landlord's title, however defective it may 
e, 80 long as he has not openly restored pogsession 
y surrender to his landlord, and the tenant's estoppel 
eo even after the termination of the tenancy. 
uzibar Rahman v. Issub Surati (2), referred to. 

CG. A. from appellate decree of the 
mdditional Sub-Judge, Bakergunge, dated 
“August 11, 1931. 

Messrs. Atul Chandra Gupta and Ra- 
“hika Ranjan Guha, for the Appellant. 

Mr. Prafulla Kumar Roy, for the Res- 
yondent. 

Jack, J.—This appeal has arisen out 
£ suit for ejectment of a sub-tenant and 
or mesne profits. The defendant originally 
«eld the land under a kole karsha kabu- 
‘iyat for nine years which he executed 
an favour of Mr, John Louis. He got a 
menéwal of the lease in 1320 executing 
a fresh kabuliyat for nine years and paid 
went up to 1327 B. E. for the land and 
for three years to the plaintiff to whom 
Mr. John Louis had transferred his interest 
in 1325 corresponding to 1918. On the termi- 
nation of the lease in 1922 the plaintiff 
asked the defendant to quil possession 
and had a notice served upon him. In 
the trial Court the suit was decreed. The 
plaintiff's title as claimed was declared 
and it was ordered that she should re- 
cover khas possession after eviction of the 
defendant. 

In the Appellate Court the appeal was 
allowed and the prayer for khas posses- 
sion was dismissed. The plaintiff's title 
to the land was declared and it was de- 
clared that the defendant was her tenant. 
The appellant orges that the learned Sub- 
ordinate Judge in the Court of Appeal 
below erred in law in applying the provi- 
sions of Act IV of 1928 to this case inas- 
much as the suit was filed in October 
1923 whereas that Act did not come into 
force until February 21, 1929, and the 
defendant was hoiding the land as an 
under-raiyat and inasmuch as it is ad- 
mitted that the previous Act is applicable 
to this case. In these circumstances the 
Court of Appeal below was certainly 
wrong in allowing the appeal on the 
ground on which it was allowed in- 
asmuch as under the old Act, which was 
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applicable, the landlord is entitled to ejec 
the tenant on the expiry of his lease 
However the decree of the Court below 
has been assailed on the ground that as 
the defendant had been let into posses- 
sion by the predecessor of the plaintiff 
he was‘ not entitled to deny his landlord’s 
title as he seeks now to do. For the 
respondent it has been urged inasmuch 
asthe landlord's interest was not transfer- 
able he was not entitled to transfer it to 
the. present plaintiff and on the expiry of 
the lease the respondent, having been sued 
as a trespasser, was entitled to dispute 
the title of the plaintiff. The case in 
Bilas Kunwar v. Desraj Ranjit Singh (1) 
is however an authority for holding that 
he is not entitled to dispute the plaintiff's 
title. Their Lordships of the Judicial 
Committee of the Privy Council said in 
that case that s. 116, Evidence Act, is per- 
fectly clearon this point and rests on the 
principle well established by many Eng- 
lish cases that a tenant who had been 
let into possession cannot deny his land- 
lord's title, however defective it may be, 
so long as he has not openly restored 
possession by surrender to his landlord. 

In this case there is no question that 
the tenant, the defendant, has not restored 
possession to his landlord. He claimed 
to be in possession under the superior 


- landlord, the howladars, in whose favour 


he has executed a kabuliyat subsequent 
to the expiry of his lease, namely, in 
1924. But it is clear that the plaintiff 
is still in possession of the land through 
his tenant inasmuch as the landlord sued 
to evict the plaintiff and the appeal in 
that case was being heard along with 
the appeal in this case. It is urged by 
the respondent that the lease having 
terminated and the defendant having been 
sued as a trespasser the ienant’s estoppel 
no longer operates. But it has been held 
that the tenant’s estoppel operates even 
after the termination of the tenancy. In 
this connection we have been referred to 
the case of Muzibar Rahaman v. Issub 
Surati (2) in which reference is made to 
several other cases in which this principle 
has been recogized. It is clearly impossible 
to hold that immediately on the termina- 
tion of the tenancy the tenant would be 
entitled to question his landlord’s tille. 

(1) 30 Ind. Cas, 299; A IR 1915 P O98; 421 a 
202; 37 A 557,19 C W N 1207; 29M LJ 735; 2L W 
830; 18 M L T 248; 13 A D J991;17 Bom. LR 
1006; 22 O L J 516; (1915) M WN 757(P_ C). 

(2) 114 Ind. Oas. 409; A I R 1928 Oal. 546; 56 O 15; 
32 O W N 867; 490 LJL 


+ 
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We therefore think that the plaintiff is 
entitled to khas possession and the decree 
of the lower Appellate Court must be set 
aside and that of the Court of first 
instance restored. The plaintiff will re- 
cover mesne profits at the rate of Rs. 12 
per year with interest at six per cent. per 
annum till realization. The plaintiff is 
entitled to his costs throughout. 

Mallik, J.— I agree. 

D. Appeal allowed. 


—— 


NAGPUR JUDICIAL COMMIS- 
SiONER’S COURT 
Sccond Civil Appeal No. 255 of 1931 
i June 27, 1934 
PoLLOOK, A. J. ©. 
GANESHRAO—PLAINTIFF—ÅPPELLANT 


i versus 
MADHORAO AND ANoTHER—DEFENDANTS— 


RESPONDENTS 

C. P. Tenancy Act (I of 1920), s. 6(5)}—Proceedings 
behind the back of mortgagee—Holding, if exonerated 
from mortgage debt, 

Anabsolute occupancy tenant cannot dispose of 
his holding behind the back of his mortgagee and 
possibly in collusion with his landlord, so as to 
convert a secured debt into an unsecured debt and 
perhaps leave his creditor with no remedy. Subes, (£) 
of s, 6, O P., Tenancy Act, applies when an applica- 


` tion is made to a revenue officer to fix the value of 


apy right in an absolute occupancy holding which 
isalready mortgaged. On such an application he 
must fix the value of the rightas if it were not mort- 
gaged, and, if the landlord is then put in possession 
the mortgage debt becomes acharge on the purchase 


_ money in exoneration of tlie land. 


But when the proceedings are behind the back of 
the mortgagee and he is given no opportunity to 
contest the value put on theholding by the landlord 
or to take steps to see that the deposit made by the 
landlord is not withdrawn soas to be no longer avail- 


` able to him, there are no proceedings under sub-s. 15), 


of 8.6, andthe holding does not become exonerated 
from the mortgage claim. Hazarimal v. Dama qd, 
explained. 


8.0. A. from a decree of the District 
Judge, Wardha, dated January 9, 1931. 

Messrs. M, B. Kinkhede and N. K. Moh- 
gaonkar, for ihe Appellant, 

Mr. W. B. Pendharkar, for the Respond- 
ents. 

Judgment.— On March 17, 1924, Madho- 


. rao mortgaged a three-fourths share in his 


occupancy field No. 27/1 in Mauza Andori 
in the Tahsil and District of Wardha to 
Ganeshrao as the security for a loan of 
Rs. 1,500. In default of re-payment with 
compound interest at 2 per cent. per men- 
sem by March 10, 1925, the field was to be 
foreclosed. On March 25, 1925, Madhorao 
gave. notice to his landlord Kesho under 
s. 6, Central Provinces Tenancy Act, that 
he proposed to sell 8 acres out of this field 
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‘of which the total area was 17°13 acres, 
Nilkanth for Rs. 2,040. Kesho according 
applied to a revenue officer under sub-s. 
(a), s. 6 to fix the value of these 8 acres. 
was not disclosed before the revenue offic 
that the field had been mortgaged and, 
notice was issued to the mortgagee. M> 
dhorao failed to appear. before the reveni 
officer, and on September 5, 1925, tl 
revenue officer made an ex parte valuatic 
of Rs. 1,000. This was deposited in th 
Revenue Court by Kesho and withdrav 
by Madhorao. 

The suit giving rise to this appeal w 
instituted by the mortgagee on foot of In 
mortgage to foreclose the field. The low 
Courts have held that under s. 6 (5), Tena» 
cy Act, the 8 acres sold to the landlord ay 
exempt from the mortgage claim and hav 
held that Madhorao is personally liable ft 
Rs. 934-4-0, which represents. the share : 
the principal secured on the 8 acres, b 
gether with simple interest at 2 per cen 
per mensem, and that 4.56 acres shall t 
foreclosed in default of payment of ther 
mainder of the principal, Rs. 565-12-0, t 
gether with simple interest at 2 per cen 
per mensem. A three-fourths share ı 
17.13 acres is 12.58 acres, but since tł 
mortgage Survey No. 27/1 has been divide 


into No. 27/l-ka, area 12.56 acres and 27/ 


kha, area 4.57 acres, the 4.56 acres, whic 
appears in the decree, is presumably a mi 
take for 4.57 acres. . 

The main question in this appeal is wh 
ther the 8 acres bought by the landlor 
under s. 6, Tenancy Act, is liable for tl 
plaintiff's claim. It is a startling propositic 
that an absoiute occupancy tenant shou. 
be able to dispose of his holding in th 


. way, behind the back of his mortgagee ar 


possibly in collusion with his landlord, ar 


. 80 Convert a secured debt into an unsecure 


debt and perhaps leave his creditor wi 
no remedy. Sub-section (5), s. 6 appli 
when an application is made to a reven' 
officer to fix the value of any right in ¢ 


_absolute occupancy holding which is ¢ 


ready mortgaged; on such an applicati 
he must fix the value of the right as if 
were not mortgaged, and if the landlord 
then put in possession, the mortgage de 


-becomes a charge on the purchase mon 


in exoneration of the land. [am of opi 
ion that this means that if must be broug 
to the notice of the revenue officer that t. 
holding has been mortgaged, and clear 
there can be no proper inquiry then into t 
value without hearing the mortgagee, w. 
would be an interested party, for the rest 
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of the proceedings would be to convert his 
security of land into one of cash. When 
the proceedings are behind the back of 
the mortgagee and he is given no opportu- 
nity to contest the value put on the holding 
by the landlord or to take steps to see that 
the deposit made hy the landlord is not 
withdrawn so as to be no longer available 
to him, I am of opinion that there are no 
proceedings under sub-s. (5), s. 6, and that 
the holding does not hecome exonerated 
from the mortgage claim. I am aware that 
I held in Hazarimal v, Dama (1) that the 
pre-emption price takes the place of the 
mortgaged property, but there the mort- 
gagee was claiming the pre-emption price 
in place of the mortgaged property. Here 
he never has a chance of taking the pre- 
emption price and can rely only on the 
mortgaged preperty. 


I do not see that this involves 
any particular hardship on the land- 
lord, for it is a usual precaution 


to ascerfain whether property is mort- 
gaged before purchasing it, and in this 
case it has been conceded that the landlord 
knew that it had been mortgaged. In Civil 
Suit No. 214 of 1924, brought by Madhorao’s 
mother for possession of a portion of Survey 
No. 27/1, which ended in a compromise, 
Ganeshrao released 2.85 acres out of the 
12.85 acres mortgaged to him so as to afford 
her means of maintenance. I agree with 
“the lower Courts that this relinquishment 
was made purely for the benefit of Madho- 
rao’s mother and was intended to last only 
for her lifetime. As she is now dead, Ma- 
dhorao is nob entitled to claim that these 
2.85 acres are exempt from the mortgage. 
The cross-objection, therefore, on this point 
must fail and is dismissed with costs. The 
result is that the appeal is allowed with 
costs, and there will be a preliminary decree 
for foreclosure of the mortgaged property, 
12.85 acres in Survey No. 27/1. Simple inter- 
est at 2 per cent. per mensem, which is the 
“rate allowed by the lower Courts, will be 
calculated from the date of the mortgage up 
to the date allowed for payment, which T fix 
at September 26, 1934. The plaintiff is al- 
lowed costs throughout. 
D. Appeal allowed. 


(1) 143 Ind. Gas. 417; A I R 1933 Nag, 42;29N L R 
159; Ind, Rul. (1933) Nag, 170, 
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CALCUTTA HIGH COURT 
-Order No. 1239-A of 1933 
In Civil Rule No. 781-S of 1933 
November 23, 1933. 
MALLIK AND JACK, JJ. 
J.C, GALSTAUN-—APPELLANT 


VETSUS 
JANAKI NATH ROY AND OTAERS— 
RESPONDENTS. 


Court Fees Act (VII of 1870), s. 18— Whether 
exhaustive—Refund, if can be made in exercise of 
inherent powers of Court—Civil Procedure Code (Act 
V of 1903}, s 15}. 

Section 13, Court Fees Act, is not exhaustive 
and the High Court in suitable cases may 
exorcise its inherent powers vested init bys. 151, 
Oivil Procedure Code, and order refund of court- 
fees paid. 

Where an application registration 
of an appeal was rejected on the ground 
that it was filed out of time but it appeared that 
delay was due to gross negligence of the legal adviser 
of the appellant and not his own: 

Held, that it could not be said that there was 
any want of bona fides on the part of the appel- 
lant and that it was a fit case in which the in- 
herent powers of the Court could be exercised. 


Mr. Bijon Behari Das Gupta, for the 
Petitioner. - 

Mr. Rupendra Kumar 
Respondents. 


for 


Mitra, for the 


Judgment.—This isan application for 
return of a Memorandum of Appeal (which 
was not registered on the ground that it 
was filed out of time) with a certificate 
authorising the petitioner to receive back 
from theCollector the amountof the court- 
fee paid on the Memorandum. The ap- 
plication was opposed on behalf of the 
Government. The first ground on which 
the application was opposed was that the 
application did not come within the pur- 
view of s. 13, Court Fees Act which is the 
rule on the subject of refund of court-fees 
paid ona Memorandum of Appeal, The 
application strictly speaking is true and 
does not come within the purview of s, 13. 
But it has been held in more than one 
decision that s. 13 is not exhaustive and 
that the High Court in suitable cases may 
exercise its inherent powers vested in it by 
s. 151, Civil Procedure Code, and order 
refund of court-fees paid. 

The learned Government Pleader next 
contended that thisis not a fit case where 
this inherent power should be exercised. I 
am unableto agree with him in this view 
of the matter. From the order by which 
the application for registration of the 
appeal was rejected ib would appear that 
ifthere was any delay in filing the Memo- 
randum of Appeal it was not due to any 
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negligence on the part of the petitioner 
himself but to some gross negligence on 
the part of his legal adviser. That being Bo 
it cannot be said that there was any want 
of bona fides on the part ofthe petitioner in 
the present case. It is to be observed, 
moreover, that for rejecting the application 
for registration it was not only not neces- 
sary to make any use of the contents of 
the Memorandum of Appeal but even to 
read the document. In the circumstances 
we are of opinion that this is a fit case 
where the inherent powers of this Court 
should be exercised in favour of the 
petitioner under s. 151, Civil Procedure 
Code. We would therefore allow the peti- 
tion and direct return of the memoran- 
dum of appeal with the certificate prayed 
for. We make no order for costs. 


N. Petition allowed. 


a 


MADRAS HIGH COURT 
Second Civil Appeal No. 230 of 1930 
April 9, 1934 
VARADACHARISR, J. 
CHINNASAMI GOUNDAN— 
APPELLANT 


versus 
A. 5. BALASUNDARA MUDALIAR 
i ap OTHERS— RESPONDENTS. 
asements Act iV of 1882), s 15—‘Temple uram- 
boke" land— Right of trustees to enert aranges 
acquiring right of way—Nature of such lands— 
Government land—Acguisition of easement against 
person n possession—60 years’ user, whether neces- 
sary. 
In respect of ‘temple puramboke'’ lands of which 
the ownership is vested in the Government, the 
temple is not a mere licensee and the trustees of the 
temple are entitled to prevent aj stranger from ac- 
- quiring a right of way over such lands by prescription 
by obstructing him. Ruderappa Nayak v. Dasan 
(1), distinguished, 
he provision contained in s.15, of the Easements 
Act, which insistson a period of 60 years’ user for 
acquisition of right by prescription “in respect of 
- Government lands, 18 not restricted to cases where 
: the right is claimed against the Government, No 
right can be acquired by prescription in respect of 
Government lands even as against persons with a 
limited a eee ae or in possession of Government 
ands, unless years’ user is proved, 
v. Kuttiammoo (2), referred to, 3 alana 
8. 0. A. against the decree of the Court 
of the Subordinate Judge, Vellore, in 
Appeal Suit No. 10 of 1929 (A. S. No. 40 
of 1928 District Court, North Arcot at 
Vellore) preferred against the decree of the 
Court of the District Munsif of Arni in 
Original Suit No. 827 of 1925. 
Messrs. T. M. Krishnaswamy Ayyar P. 
K. Doraiswamy Ayyangar and P. Chakra- 
pani Ayyangar, for the Appellant. 
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Mr. M. Patanjali Sastri, for the Respond 
ents. 

Judgment.—tThe plaintiff, who is the 
appellant, is at present -the owner o 
S. No. 6-2 in the village of Keezha Arn 
and he sued to restrain defendant 
Nos. Land 2, who claimed to be the trustee 
of a neighbouring Pillayar temple, fron 
interfering with the plaintiff's use of : 
pathway across 8. No. 1 (marked B ir 
the plaint plan) leading from his smithy 
in S. No. 6-2 to a public road The 
averment in the plaint was that th 
defendants Nos. 1 and 2 had no right 
to or interest in S. No. 1 and the 
plaintiff had a right to use the pathway 
as an easement of necessity or b 
prescription or by mamul. Defendants 
Nos. 1 and 2 pleaded that S. No. m 
belonged to the Pillayar temple of which 
they were the trustees and they denieo 
that the plaintiff had acquired any right 
to use the pathway whether by prescrip- 
tion or by mamul or as an easement of 
necessity. The Government was added 
as the third defendant and as Mr. 
Krishnaswami Ayyar had laid great stress 
upon the attitude taken by the Govern- 
ment in this litigation it isas well to set 
out what exactly the Government's written 
statement states. The Government said: 

“The pathway concerned in the suit vests in 
the Taluk Board, Vellore. This defendant is not 


interested in the present suit and there is no cause 
of action against him.” 


I am unable to understand this state- 
ment of the Government as justifying 
the argument that the plaintiff is a 
licensee from the Government in respect 
of the user of this pathway or that the 
Government has authorised the pleintiff 
in his individual capacity to use this 
pathway. The view of the Government that 
it is vestedin the Taluk Board of Vellore 
may be right or may not be right. That 
has not been put in issue and tried. But 
in this litigation the plaintiff is asserting 
his personal right and not a right as 
one of the public entitled to use a public 
pathway. 

If I understand Mr. Krishnaswami 
Ayyar’s argument right, his main con- 
tention was to the following effect :— 
The Appellate Court has held that the 
temple is nob the owner of S. No. 1 
and it continues to belong to the Govern- 
ment and the defendants Nes. | and 2 
as representing the temple have no right 
to interfere with the plaintiff walking 
across 8, No. 1, so long as the Govern- 
ment who is the owner of that plot, does 
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not choose to object. This contention 
overlooks what is stated in another portion 
of the lower Appellate Court’s judgment 
(in para. 12) where the learned Sub- 
ordinate Judge says. “It must be observed 
that the use of the servient tenement 
has been allowed by its real owner, the 
Government, in favour of the temple. 
Tt follows that the persons res- 
ponsible for the management of the temple 
are in possession of the property. They 
have, therefore, the right to obstruct any 


one from unlawfully making use of the, 


site in question as a pathway.” 

It may be a question whether a mere 
stranger can obstruct another person in 
the exercise of even What may be called 
an inchoate right of easement. But on 
the evidence in the case I am unable to 
accept the position that defendants Nos. 1 
and 2 are mere strangers so far as S. No. 1 
is concerned. In the Diglott Register 
S. No. 1 is no doubt described as 
“puramboke” but in the remarks column 
against that number there is a note 
“temple”. The’exact position is*made clear 
by the statement of the Deputy Tahsildar 
examined as P. W. No. 1 that in the case 
of temple purambokes the Government 
has aright to enter uponthe land when it 
is not used for the purposes or benefit of 
the temple. The District Munsif, though 
he decided in favour of the plaintiff on 
other grounds, also takes the view that 
the land over which the pathway is 
claimed should be deemed to form a 
portion of the temple land (see para. 9). 
It is not necessary for the purpose 
of the present case to define the exact 
nature of the interest that the temple 
possesses in S. No. 1. All that I am 
concerned to point out. is that the case 
cannot be compared to that of a mere 
stranger interfering with the use of a 
right of way by a person who is in the 
process of acquiring it by a course of 
prescriptive enjoyment. 


Mr. Krishnaswami Ayyar referred in 
this connection to a case in Rudrappa 
Nayak v. Dasan (1), where 
held by Mr. Justice Walsh that the mere 
fact that certain lands are entered in the 
Settlement Register as cattle stand does 
not stand in the way of the Government 
assigning any portion ihereof to somebody 
and that the Revenue Officers are ihe 


(1) 14t Ind. Cas, 20; 38 L W 83; Ind. Rul. (1933) 
Mad 363; A 1 R (1933) Mad, 6.0; (1933) M W N 
52, * 5 
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proper judges as to whether such assign- 
ment of a portion could or could not be 
made without inconveniencing the right’ 
of other villagers to have sufficient land 
kept apart for their use as cattle stand. 
I do not see that there is any occasion 
to dispute that proposition in the present 
case. If the plaintiff can be said to claim 
under Government by reason of the 
Government having allotted S. No. 1 to 


him, this question may arise. All 
that the plaintiff can now say is 
that as indicated in ‘the written slate- 


ment of the Government, Government is 
indifferent in the matter. In this view 
the decision in Rudrappa Nayak v. Dasan 
(1), does not bear on the determination 
of the question before me. Mr. Krishna- 
swami Ayyar further argued that though 
the temple may not be in the position of 
a stranger, it is no better than a ‘licensee’ 
and cannot be said to possess any such 
interest in the land (S. No. 1) as will 


. justify its trustees in interfering with 


tbe plaintiff's user of the way. In view 
of the explanation given by P. W.No. 1 
as to the nature of the land described 
as ‘Temple puramboke’ I am not able 
to accept the ccntention that the temple 
is no more than a licensee in respect of 
S. No. 1. Mr. Krishnaswami Ayyar next 
drew my attention to the circumstance 
adverted to in para. 14 of the Munsif's 
judgment that the Government declined 
to produce certain documents summoned 
for on the plaintiff's side and he contended 
that if those documents are before the 
Court, it may be possible to come to a 
more definite conclusion as to the nature 
of the interest of the temple in S. No. 1, 
So far as [ am able to gather from 


‘para. 11, these documents were summoned 


for the purpose of showing that the 
temple authorities themselves applied for 
assignment to them of B. No. 1 on 
darkhast and it was hoped to show there- 


“from that the story put forward in the 


written statement by the trustees that the 


. temple wasalready owner of S.No. 1, could 


not be trae. For the purpose of this 
desision I am accepting the finding of the 
Subordinate Judge that the ownership of 
S. No. 1 was not in the temple and my 


‘conclusion 18 merely based on the ground 


that it will not follow therefrom on the 
admitted facls that the temple authorities 
are in no better position than mere 
strangers. In this view it does not seam 
to me necessary at this stage to insist on 
the production of the papers so sum. 


z 
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moned for or adjourn the case for that 
purpose. 


Mr. Krishnaswami Ayyar insisted that 
as the only case put forward by defendants 
Nos. 1 and 2 was that the temple was 
owner of S, No. 1 and as that has been found 
against, it will not be proper to allow 
the trustees to shift their ground and 
justify the obstruction on any other 
basis. I am unable to eee that this 
difference in the view point has in any 
manner prejudiced the plaintiff's case. 
The plaintiff came forward with the story 
that he had acquired aright of easement 
by prescription or custom—I leave alone 
the claim of easement of necessity as 
both the Courts have negatived it. It 
is only incidental that the further ques- 
tion arises whether defendants Nos. 1 and 2 
have got a right to interfere with ihe 
plaintiff in the exercise of that right or 
of an inchoate right of that kind. So 
long as Ex. A, which is the first docu- 
ment ‘on the plaintiff's side, and the 
deposition of P. W. No. 1, who is the 
first witness examined on the plaintiff's 
side, themselves show that though the 
temple was not the owner, it had sucha 
relation to the suit land as to justify 
the conclusion that the trustees were not 
strangers, I do not see that the negation 
of the temple’s claim of ownership can 
entitle the plaintiff to say that he will 
be prejudiced, unless he is given a further 
opportunity to put forward anything in 
answer to the new basis. As I pointed 
out in the comse of the argu- 
ment, the issue in the case was framed 
quite generally and I have not been able 
to see what matter has been kept back 
by reason ofthe way in which the defend- 
ants’ case was put forward. 


The other point for consideration is, 
whether the plaintiff can claim that, 
though for want of 60 years’ user he has 
not acquired an easement as against the 
Government, he has by reason of 20 years’ 
user acquired a limited right which is 
sufficient to prevail as against any interest 
which private persons like defendants 
Nos. 1 and 2 may possess in S. No. 1. 
The arguments pro and con, as to the 
possibility of acquiring by prescription 
and easement fora limited term ior one 
available against the holder of a limited 
interest but not against the owner in 
fee, have been set forth in the judg- 
ments of Abdul Rahim and Phillips, JJ., 
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in Koyyammu v. Kuttiammoo (2). It is 
not necessary for me in this case to Say 
which of those divergent views I should” 
be prepared to adopt, because even accord- 
ing to the reasoning of Phillips, J. who 
was in favour of the possibility of 
such acquisition, the acquisition is possible 
only to the extent to which a grant may 
be possible within the terms of s. 8. In 
this case no such grant by the temple 
will be possible having regard to the 
nature in the interest possessed by the 
temple in Survey No, 1 asabove explain- 
ed. Mr. Krishnaswami Ayyar, however, 
contends that the test suggested in the 
judgment of Phillips, J. ought not to be 
followed, that there is no necessary con- 
nection between the acquisition of an 
easement by grant and the possibility of 
its being acquired by prescription and 
that the test of alienability may create 
serious difficulties in the way of acquisi- 
tion of easement in respect of easement 
in land inthe possession of limited owners 
like widows, trustees, etc. I donot pursue 
this matter further because there is 
another difficulty in the plaintiff's way in 
the present case. Section 15 of the 
Easements Act provides that when the 
property over which a right is claimed 
under this section belongs to Government, 
this section shall be read as if for the 
words “20 years’ the words “60 years” 
were substituted. I am unable io accept 
the appellant's contention that the word 
‘belongs’ in this section should be restrict- 
ed tocases where possession and ownership 
continue to remain with the Government 
and the clause can have no application 
to cases where any person with a limited 
right is in occupation of land belonging 
to Government. Whether the object of 
this provision was merely to free Govern- 
ment from the restriction imposed by 
s. 16 that the full owner or reversioner 
can exclude the period of enjoyment 
had during the time that the servient 
tenement was in the possession of the 
limited owner only if such owner or rever- 
sioner sues within three years of the 
termination, of the limited interest, can 
only be a matter of speculation. But when 
it is remembered that the Indian Legislature 
departed from the general rule of the English 
Law that no right can be acquired against 
the Crown merely by lapse of time, I will 
not be justified in restricting the scope of 
the provision which insists on a period of 

(2) 50 Ind. Cas. 291; 42 M 567; 37M L J 28; (1919) 
M W N 805; 26M L T 48; 10 L W 87. 
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60 years’ user not merely when the easement 
is claimed as against the Government (cf 
the language of Art. 149 of the Limitation 
Act) but over any property belonging to 
Government. 

In this view it is unnecessary for me to 
give a final opinion upon the question 
whether the plaintiff has proved even 
20 years’ user within the meaning of s. L5. 
The first Court found in his favour upon 
that point but the Appellate Court in 
paras. 9 and 10 ofits judgment decided even 
this question against the plaintiff. I must 
observe that the discussion in paras. 9 and 
10 does not sufficiently keep apart the 
possibility of the easement being acquired 
against the Government and the possibility 
of its being acquired as against the temple. 
The lower Appellate Court has not stated 
whether or not it accepts the finding that 
the plaintiff has in fact been going from 
the road to his smithy on Survey No. 62 
for more than 30 years before suit. The 
lst Court says that even some of the de- 
fendant’s witnesses confirm that story. The 
lower Appellate Court merely says that 
any user that the plaintif may have had 
prior to 1907 when he became the owner 
of Survey No. 62 should be excluded. As 
at present advised, Ishould not be prepared 
to accept that view, if it were necessary 
for me to decide that question. Section 4 
of the Easements Act shows that not merely 
the ‘owner’ but even an ‘occupier’ may 
acquire an ‘easement’ and there is no 
prima facie reason why the enjoyment he 
had as an ‘occupier’ should not be tacked 
on to his enjoyment as ‘owner’ if there 
should be- no interruption in his user. But 
in the view already stated that even by 
20 years’ user the plaintiff would not 
acquire prescriptive right as against prop- 
erty which belongs to Government, even to 
the extent of preventing defendants Nos. 1 
and 2 from interfering with his user of 
that way, I do not wish to pursue this 
question. The second appeal fails and is 
dismissed with costs. 


Ae ` Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 695 of 1935 
August 25, 1933 
Jack AND Naa, JJ. 

SACHAI GOPINATH HARISH 
CHANDRA BHAGABAN CHANDRA 
SAHA— PETITIONER 


1ersus 

liru KUKARI PROTAB CHANDRA 

SAHA AND oTtaErs—DECREE-HOLDERS AND 

JUDGMENT-DEBTORS—OpposITs PARTIES 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90—Attachment before judgment—Subsequent sale 
in another decree—Person attaching, if can apply 
for setting aside sale. 

A person who attaches the property before judg- 
ment has some interest in the property, not neces- 
sarily aright or title but some interest in the sale of 
the property, in other words, his rights are affected 
by the sale in execution of another decree. Hence he 
is entitled to apply under O. XXI, r. 99, Civil Proce- 
dure Code. Dhirendra Nath Roy v. Kamini Kumar 
Pal (1), relied on. Jogendra Nath Chatterji v. Man- 
matha Nath Ghosh (21, distinguished, Badiar Rahaman 
v. Sarada Kanta Datta (3), explained. 

C. R. from an order of the First Court 
Sub-Judge, Comilla, in Miscellaneous Ap- 
peal No. 19 of 1933. 

Messrs. N. N. Sirkar and Chandra 
Sekhar Sen, for the Petitioners. 

Messrs. Brajalal Chakrabarty and Bha- 
girath Chandra Das, for the Opposite 
Party. s 

Jack, J.—This Rule has been issued 
on the decree-holder opposite party, a 
firm, to show cause why an order of the 
Subordinate Judge, First Court, Tipperah 
holding that the petitioner firm had no 
locus standi under O. XXI, r. 80, Civil 
Procedure Code, to apply for setting aside 
a sale inasmuch as they were not persons 
affected by the sale, should not be set 
aside. 

The petitioner-firm attached before judg- 
ment, the property in question on Decem- 
ber 20, 1930. The sale took place on 
March 24, 1931. Subsequently, the peti- 
tioners obtained a decree on September 29, 
1931, and made the application under 
O. XXI, r. 90, for setting aside the sale on 
February 10, 1932. The only question to 
be decided in this Rule is whether in the 
circumstances, the petitioners are “persons 
affected by the sale” so as to be entitled to 
apply under O. XXI, r.90. The petitioners 
relyon the widest interpretation of the 
words of r. 90 pointing out that the word- 
ing of the old section has been changed. 
The corresponding words in s. 311 of the 
old Code are as follows: “any person whose 
immovable property has been sold.” As 
compared with the words of the olds. 311, 
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the words of r. 90“any person whose 
interests are affected by the sale” are 
very wide. The petitioners rely on the de- 
cision inthe case of Dhirendra Nath Roy 
v Kamini Kumar Pal (1) in which it was 
held that ‘‘persons whose interests are 
affected by the sale” is an expression which 
is not limited to persons whose proprietary 
or possessory title is affected by the sale. 
There itwas held that a person who made 
an attachment before judgment and who 
had already obtained a decree was a person 
whose interests were affected by the sale. 
The only distinction between that case and 
the present one is that in the present case 
the decree was obtained afterthe sale 
whereas in that case the decree was obtain- 
ed before the sale. 

The narrow interpretation appears to have 
been adopted in the case of Jogendra Nath 
Chatterji v, Manmatha Nath Ghose 15 Ind. 
Cas. 663 (2) in which it was held 

“a person who has attached immovable property 
before judgment has no present interest in such 
property and is not entitled to apply under O. XXI, 
7.90 to set aside a sale of the property in execution 
of a decree.” . y 

That case is however distinguishable 
from the present case, inasmuch as in the 
present case the decree had already been 
obtained at the time of the application 
under O. XXI, r.8380. It is urged, on the 
other hand, on behalf of the opposite party 
that the attachment before judgment 
creates no interest in the property ; it 
only prevents the judgment-debtor from 
dealing with the property but it does not 
confer any right in the property. But on 
the view taken in the case of Dhirendra 
Nath Roy v. Kamini Kumar Pal (i), it is 
clear that there need not be any right in 
the property. It is claimed for the opposite 
party that reading the previous portion 
of the rule, it appears, that it was intend- 
ed to refer only to rights in the property: 
but had that been the intention of 
the Legislature there seems no reason why 
it should not been so expressed. lt cannot 
be said that a person who has attached 
property before judgment has no interest 
in the sale. If he had no interest in the 
property why should he take any steps 
with regard to the property whatever? It 
is quite clear that anybody who attaches 
the property, must ordinarily have some 
interest in the property, not necessarily a 
right or title but seme interest in the sale 


(1) 24 Ind, Oas. 119; AI R 1924 Oal. 786; 51 O 495; 
23.0 W N 599, 

(2) 15 Ind. Oas,668; 16 OL J566; 17 OW N 
80 
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„of the property, in other words, his rights are 
affected by the sale. 

The case of Badiar Rahaman v. Sarada 
Kanta Datta (3) has been referred to, but 
that case merely follows the decision in 
Jogendra’s case (2). Isis a decision of a 
Single Judge and no reasons are given in 
the report. This Rule isaccordingly made 
absolute. The order of. the Court below 
dismissing the application is set aside. 
The case is sent back to the trial Court for 
decision on the merits. 

Nag, J.—I agree. 

Order accordingly. 


D. 
> ?9 Ind, Cas. 688; A I R 1925 Cal. 1103; 42 O L 


LAH ORE HIGH COURT 
Second Civil Appeal No.§496 of 1933 
December 5, 1933 
BEIDE, J. 
RALIA RAM—Derenpant—APPELLANT 
versus 
JAGIR SINGH——PLAINTIFF AND ANOTHER— 
DEFENDaNT—RESPONDENTS. 


Practice—Proper issues not framed and decided— 
Second appeal—Remand for re-decision—Propriety 


Where in a suit for a declaration that asale in 
execution would not affect the plaintiff's reversionary 
rights, the lewer Court has not framed issues on the 
points as to whether the house belonged to his father 
and whether the sale was without necessity and the 
plaintiff did not pay proper court-fee : 

Held, that the case should be remanded for 
decision after framing issues on the above points. 

S. C. A. from the decree of the Senior 
Subordinate Judge, exercising’ Special Ap- 
pellate powers, Amritsar, dated Decem- 
ber 7, 1932. 

Mr. Ram Lal Anand I, for the Apppellant. 

Mr. Basant Krishan, for the Respondents. 

Judgment.—This was a suit for a decla- 
ration that the sale of a house in execution 
of a decree against the estate of Wadhawa 
Singh shall not affect plaintiff's rever- 
sionery rights. The suit was dismissed 
by the trial Court, but has been decreed 


Tre- 


-on appeal and from this decision defend- 


ant Ralia Ram has preferred a second 
appeal. , 

The main contentions of the plaintiff. were 
that half of the house didnot belong to 
Wadhawa Singh at all but to his own 
father Surain Singh (brother of Wadhawa 
Singh) and that the sale was without neces- 
sity. No issues were framed on these points, 
and the learned Senior Subordinate Judge 
has not even discussed the question of neces- 
sity forthe sale. In the circumstances, the 
learned Senior Subordinate Judge's deci- 
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sion cannot be upheld. It appears fur- 
ther that the plaintiff did not pay the 
proper court-fee on the declaratory relief 
sought by him though no objection seems 
to have been taken in this respect inthe 
Courts below. 

I accept the appeal and remand the 
case for re-decision after framing issues on 
the above points subject to payment of the 
requisite court-fees on the declaratory relief 
in the Court below on or before January 5, 
1934. If the court-feeis not so paid, the 
suit shall stand dismissed with costs, 
otherwise, stamp on appeal will be refund- 
ed and other costs will follow final 
decision. 

N. Appeal accepted. 





OUDH CHIEF COURT. 
Second Civil Appeal No. 192 of 1933. 
September 27, 1934. 

SRIVASTAVA AND THoMas, JJ. - 
HARCHARAN LAL-~ PLAINTIFF 
—APPELLANT 


versus wi 
NURUL HASAN KHAN AND OTHERS—-. 
DEFENDANTS — RESPONDENTS. 

Transfer of Property Act (IV of 182),} s. 55, 
el, (1) (g)— Sale deed not mentioning any encumbrance 
on property—Duty of ihe vendee io discharge the 
charge —““neumbrance ",if includes recurring charge 
like maintenance. 

Under s 55, cl. (1) (g) of the Transfer of Proper- 
ty Act, the seller is under a statutory liability to 
discharge all incumbrances existing on the property 
at the time of sale except where the property is sold 
subject to incumbrances. Where there is not a 
word in the terms of the sale deed which might 
indicate thatthe property was sold subject to the 
incumbrance, the vendors are bound under -the pro- 
visions of this section to meet the charge. 

The word “ incumbrances " is of sufficient ampli- 
tude to include also a recurring liability like main- 
tenance allowance. 

Appeal against the decree of the District 
Judge, Sitapur, dated April 22, 1933, con- 
firming that decree ofthe Munsif, Biswan, 
dated 3lst August, 1932. 

Messrs. R. B.Lal and Suraj Sahai, for 
the Appellant. i 

Messrs. M. H. Qidwai, Mohd. Ayub and Brij 
Bahadur, for the Respondent. 


Judgment.—tThis is an appeal by the 
plaintiff who has been unsuccessful in both 
the lower Courts. It arises out of a suit 
for recovery of sum of amoney by sale of 
a lanna 6 piesshareof village Mitaura and 
certain other properties. In the alternative 
the plaintiff claimed a simple money 
decree. 
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The facts of fthe case which constitute 
common ground between the parties are 
that the defendant No. 1 owned the entire 
village of Mitaura and certain other propert- 
ies. On November 17, 1905, one Musammat 
Saiyed-un-nisa obtained a decree for guzara 
for her life at the rate of Rs. 50 per mengsem. 
This guzara was also declared to be a charge 
on village Mitaura and certain other pro- 
perties. On September 3, 1924, defendant 
No. 1 together with his sons defendants 
Nos. 2 and 3 executed a sale deed (Ex. 1) 
in respect of a 4 annas 6 pies share of 
village Mitaura in favour of the plaintiff. 
In 1926 Musammat Saiyed-un-nisa institut- 
ed a suit to recover the arrears of her 
guzara impleading the plaintiff alsoas a 
defendant. She obtained a decree and in 
execution of it put the 4 annas 6 pies share, 
which had been purchased by the plaintiff 
to sale. The share was actually sold but 
the plaintiff got it set aside on depositing 
the decretal amount. 

In the.present suit the plaintiff claimed 
to recover a portion of the amount which 
he had to pay to Musammat Saiyed-un- 
nisa proportionate to the liability of the 
share purchased by him. Both the lower 
Courts have dismissed the suit on the 
ground that the plaintiff purchased the 
aforesaid 4 annas 6pies share of Mitaura 
with notice of the charge of Musammat 
Saiyed-un-nisa. We are not satisfied that 
there is any legal evidence to fix the plaintiff 
with notice of the charge. The only con- 
crete fact to which our attention has been 
drawn in support of the plea of notice con- 
sists of adehanid of a sum of Rs.765 made 
to Musammat Saiyed-un-nisa out of the 
consideration of the saledeed Ex. i. It is 
stated that the dehanid was made in respect 
of thearrears of guzara due to Musam- 
mat Saiyed-un-nisa. This by itself appears 
to us to be quite insufficient to fix the plain- 
tiff with notice of the charge. The deed 
makes no mention of the guzara being a 
charge upon the property which formed the 
subject of sale. It was also pointed out 
that the Mukhtar of Musammat Saiyed-un- 
nisa was present at the time of the execution 
of the sale deed Ex. 1. This fact also caa- 
not fix the plaintiff with notice of the 
existence of the charge. The most that the 
evidence, to which our attention has been 
drawn, shows is that there was some arrear 
of guzara due to Musammat Saiyed-un- 
nisa from the vendors, but there is not an 
iota of evidence to show that the plaintiff 
was made aware of the said guzara being a 
charge on the share which was being sold to 
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him. We are therefore unable to accept 
the finding of the learned Judge that the. 
-plaintiff was aware of the charge. 

Tn any case it seems to us that the ques- 
tion of noticeis immaterial. Under s. 55, 
cl. (1) (g) of the Transfer of Property Act, 
the geller is under a statutory liability to 
discharge all incumbrances existing on the 
property at the time of sale except where 
the property is sold subject to incumbrances, 
It is admitted that there is not a word in 
the terms of the sale deed which might. 
indicate that the property was sold subject 
to theincumbrance of Musammat Saiyed- 
un-nisa. Inthe absence of any such pro- 
vision in the sale deed making the vendee 
liable for the incumbrance it seems clear 
that the vendors are bound under the pro- 
visions of this section to meet the charge of 
Musammat Saiyed-un-nisa. It ‘bas been 
-argued that the word “incumbrances” 
used in this section cannot apply to the 
charge as existed in favour of Musammat 
Saiyed-un-nica inasmuch as the ‘decree in 
her favour created a recurring liability 
against the property. No authority has 
been cited in support of this argument. 
The word “incumbrances” is of sufficient 
amplitude to include also a recurring 
liability like the one in question. We are 
therefore of opinion that the defendants are 
liable to reimburse the plaintiff for the pay- 
ment made by him in respect of the incum- 
brance of Musammat Saiyed-un-nisa. The 
plaintiff has in his appeal confined the 
amount of this liability to a sum of Rs. 970, 
The provision in the sale deed under which 
the vendors made some of their other pro- 
perties liable on the happening of certain 
contingencies has no application because 
the contingency which has arisen is not one 
of the contingencies mentioned in the deed. 
The plaintiff is therefore entitled only to a 
money decree for the amount just men- 
tioned. 

The result, therefore, isthat we allow the 
appeal, set aside the decree of the lower 
Court and grant the plaintiff a money 
decree for Rs. 970 together with 
future interest on this amount from 
to-day’s date till realization at the rateof 6 
per cent. per annum. The plaintiff will 
also get his proportionate costs in all the 
Courts. . 


D. Appeal allowed. 
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LAHORE HIGH GOURT 
Miscellaneous First et Appeal No. 177 of 
193 
November 8, 1933 
Burp, J. 

Pandit BALMUKAND—DzstTor— 
APPELLANT 

versus . b. 
Lala KALYAN DAS—OREDITOR— 
AND 4NOTHER—DEFENDANT—RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 75—- 
Order refusing to frame specific issues—Interlocu- 
tery order—Appealability. i 

An order refusing to frame specific issues in in- , 
solvency proceedings is an interlocutory order and 
no appeal will lie therefrom. 

Mis. F. O. A. from an order of the District 
Judge, Multan, -dated January 21, 
1933. ; 

Mr. R. C. Manchanda, for the Appellant. 

Mr. Ram Lal Anand I, for the Respondent, 

Judgment.—This is an appeal from an 
order of the District Judge, Multan, passed 
in the course of insolvency proceedings. 
It appears that certain creditors of the 
appellant had already filed an appli- 
cation for: his being declared an 
insolvent at Jhang. The appellant 
wanted the proceedings at Multan to be 
stayed but the learned District Judge 
held that this could not be done as no 
order for adjudication had as yet been 
passed as required by s. 29 of the Pro- ` 
vincial Insolvency Act. Two other points ` 
were raised by the.appellant, namely (i) . 
that the petitioning creditors having con- 
sented to a certain deed of trust executed 
by the appellant which was said to amount 
to an act of insolvency, they were estopped 
from prosecuting the application for insol- 
vency, and (iz) that the application was 
time-barred. 7 

The learned District Judge apparently 
did not consider it necessary to frame 
separate issues On those points. It is 
urged that the learned District Judge was 
wrong in refusing to frame specific issues 
as requested by the appellant. It might 
have been perhaps preferable to frame 
issues on the points raised by the appel- 
lant as the facts alleged appear to be some- 
what complicated but, whether the learned 
District Judge was right or wrong, it does 
nob appear that any appeal would lie from 
an interlocutory order of the type passed 
by the learned District Judge. As regards 
the insolvency proceedings at Jhang, it 
appears that the proceedings were subse: 
quently dropped by the Court at Jhang 
as it came to the conclusion that it had 


no jurisdiction to proceed in the matter, . 
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n appealto the District Judge was also 
mMismissed. Itis said that a petition for re- 
ision is now pending in the High Court 
ut whatever the fate of that petition may 
3, itis clear that the only insolvency pro- 
‘edings pending at present are 
mose at Multan. If ever proceedings are 
«ken in the Court at Jhang and it be- 
ymes necessary to consider whether the 
soceedings in the Court at Jhang and 
dultan should be consolidated it would be 
«en to the appellant to make an applica- 
on if so advised. 

I dismiss the appeal with costs. 

N. Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision Application No. 145 
of 1934 
April 28, 193-Ł 
GRILLE, J. O. F 
tAMPRASAD— ComPLAINANT— APPLICANT 
versus 
ANPATRAO—AccusEp —Non-APPLICA NT. 
Criminal Procedure Code (Act V of 1898), ss. 259 
ad 403— Accused discharged for non-appearance of 
mplamant Eresh complaint under same facts, if 
srred, . 
Where the accused is discharged under’ s. 259, 
miminal Procedure Code, because of the non- 
»pearance of the complainant, the order of discharge 
ves not preclude a Magistrate from proceeding with 
ae case ona fresh complaint. It is unnecessary, in 
mch a case, to call upon the complainant to explain 
is absence or late appearance, 
[Oase-law discussed. | 
Cr. R. App. from an order of the Second 
‘lass Magistrate, Raipur. 
Mr. M. N. Jog, for the Applicant. 
Mr. R. G. Rao, for the Non-Applicant. 
Order.—One Ramprasad had filed a 
omplaint against Ganpatrao in respect of 
n offence under s, 448, Indian Penal Code. 
‘he accused was discharged but in revi- 
ion the case was sent back for re-trial. 
Mn October 5, 1933, the date fixed for 
earing, the complainant was absent and 
lbe accused was discharged under s. 259, 
Jriminal Procedure Code. The complain- 
nt appeared laterin the day and did not 
ask for the restoration of the case but 
aade afresh complaint on the same facts. 
Che Magistrate refused to accept this on 
he ground that he had previously dis- 
charged the accused. An application was 
aade to the Sub-Divisional Magistrate who 
eturned the case to the trying Court with 
‘he remark : 
“Please dispose of the case according to law, I shall 
© pleased to discuss any legal difficulties you may 


qd in its disposal.” 
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The Court then registered the case and 
the accused applied in revision to the 
against this order. 
The District Magistrate considered that the 
Court was correct in not taking up the 
complaint as the accused had already been 
discharged on a previous complaint on the 
same facts. He considered that the comp- 
lainant’s remedy lay in an application 
against the discharge order passed under 
s. 259 and directed that the proceedings 


-of the lower Court should beset aside. 


Against this order the complainant ap- 
pears in revision. 

There can be no doubt that there is 
nothing inthe Code of Criminal Procedure 
which debars the Magistrate from enter- 
taining anewcase in which the accused 
has been discharged. It is true that at 
one time the view was taken in the Cal- 
cutta High Court that where a complaint 
had been dismissed under s. 203, Crimi- 
nal Procedure Code, no fresh complaint in 
respect of the same facts could be enter- 
tained until that order of dismissal had 
been set aside by a competent authority : 
Nilratan Sen v. Jogesh Chundra Bhutta- 
charjee (1) and Komal Chandra Pal v. Gour 
Chand Audhikari (2); this'view was also ap- 
proved and followed by the Allahabad 
High Court in Queen-Hmpress v. Adam 
Khan (3). This proposition was however 
expressly negatived by a Full Bench of the 
Calcutta High Court in Dwarka Nath 
Mondul v. Beni Madhab Banerjee (4) and 
again in Ahmad Hussein v. i Muhammad 
Askari (5), Ghose J., dissenting in each 
case. The objection of Ghose J., in Dwarka 
Nath Mondulv. Beni Madhab Banerjee (4) 
was expressly limited to .cases where the 
discharge had taken place on the merits 
of the case, and in respect of cases which 
were struck off without reference to the 
guilt or innocence of the accused under the 
provisions of s. 209, Criminal Procedure 
Code, he was in agreenient with his learned 
brothers. The same view has been held in 
the Madras High Court. In Chinnathamhi 
Mudali v. Salla Gursamy Chetty (6), 
White, C. J., held that an order of dis- 
charge under s. 259, Criminal Procedure 
Code, does not preclude a Magistrate from 
proceeding with the case ona fresh com- 
plaint. In Muhammad Abdul Mennan v. 


(1) 23 O 983;1 O WN 57. 

(2) 24 O 286; 10 W 185. 

(3) 22 A 106; A WN 1899, 211. 

(4) 28 O 652; 5 O W N 457 (F. B). 
(5) 29 O 726; 6 O W N 633 (F. b.), 
(6) 28 M 310; 2 Or LJ 759, ' 
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' Panduranga Row (7) the earlier Calcutta 
decisions had been followed in respect of 
complaints dismissed under s. 203. This 
decision was expressly overruled by a Full 
Bench in Emperor v. Chinna Kaltappa 
Gounden (8), although two of the learned 
Judges dissented. With the greatest res- 
pect I find myself unableto concur inthe 
opinion expressed by Subrahmania Ayyar, 
J.,in that judgment. The point for con- 
sideration was noi what the law should be 
in India in respect of a proposition that no 
man should be put in peril twice on, the 
same charge but what the law as embodied 
in the Criminal Procedure Code is. It may 
be held undesirable by jurists that where 
a person is discharged for lack of sufficient 
evidence he should be imperilled by pro- 
secution again, whereas if the Court direct- 
ed an order of acquittal he should not 
be liable to further prosecution, and it 
does certainly prima facie appear an ano- 
maly that when an accused person can 
be discharged, almost one might say con- 
temptuously, on the ground that there is 


no case against him, he should be still- 


liable to prosecution on the same facts, 
The provisions of s. 403, Criminal Proce- 
dure Code are however explicit and the 
explanation to that section as to what do 
- not constitute acquittals for the purposes 
`of that section specifically includes the dis- 
charge of the accused. From the preced- 
ing words, “the dism:ssal of a complaint, 
the estopping of proceedings under s. 259,” 
it is manifest that the discharge, for what- 
ever reason, in the trial of warrant cases 
should be on the same footing as a dis- 
missal of a complaint under s. 205 and the 
stopping of proceedings in summons cases, 
I do not propose to discuss this question in 
further detail since the discharge in this 
case was in nowise on the merits of the 
case and there cannot consequently be said 
to have been any unnecessary harassment 
of the accused. In answer to the argument 
that in the view I hold the doctrine nemo 
bis vexari must be disregarded. It is 
sufficient to point out that the provision of 
s. 250, Criminal Procedure Code, which ap- 
pliesto discharges as well as acquittals, isa 
sufficient safeguard, and inmy opinion, the 
‘applicability of the section to discharges as 
well asacquittals is a further affirmation, if 
affirmation were needed, ihat a discharge 
in a warrant case does not operate as a bar 
toa further prosecution on thesame facts, 
It has also been observed by Ismay, J. ©., 


(7) 28 M 255; 2 Or Li J 752, 
(8) 29 M 126; 16M LJ 79;3 Cr L J 274 (F, B), 
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in Makhatambi v. Hassan Ali (9) that the 
apprehension that such injustice may fol- 
low in exceptional cases affords no justi- 
fication ‘for the proposition that the exer- 
cise of powers which the law confers-on a 
Magistrate should be curtailed. 

The District Magistrate's finding there- 
fore that the trying Magistrate had 
no power to entertain thecomplaint on the 
same facts is incorrect. The bona fides of 
the present applicant is, moreover, estab- 
lished by the fact that he put in a second 
complaint.on the same day on which the 
accused had been discharged owing to the 
complainant's absence. It is contended 
that atthe least the applicant should be 
called on to show cause to explain his ab- 
sence and late appearance. No analogy 
can be drawn from the Civil Procedure 
Code and no such provision exists in the 
Criminal Prozedure Code; neither is it 
necessary to consider here the question 
whether the applicant is harassing the non- 
applicant by fighting a petty case go 
strenuously in a matter which it is contend- 
ed isreally one of a civil nature. That is 
a question for the trial Court to decide 
and if the complaint is considered frivolous 
or vexatious, the remedy provided by s. 250, 
Criminal Procedure Code, is available. 

The application succeeds and the order 
of the District Magistrate is set aside 
and ihe case will be tried by the Magis- 
trate in whose Court it was filed. 


D. - + Application allowed. 
(INL R18. 


ee 


_ LAHORE HIGH COURT 
‘iminal Revision Petition No.1628 
of 1933 
| February 27, 1934 
Z Tex CHAND J. 
WASINDA RAM AND sNcTHER—AcoUSED— 
PETITIONERS 
VETSUS 
BAHADAR KHAN—CoMmPLAINANT— 
RESPONDENT. : 

Criminal tital—Revision—Prosecution disclosing 

no offence—Quashing of charges—Propriety of— 
Lunjab Alienation of Land Act (XIII of 1900), s. 3— 
One agriculturist taking mortgage from another— 
Undertaking to pay non-agriculturisi creditor— 
Legality of. 
. Where on the aliegations made by the complain- 
ant no offence bas been committed, the High Oourt 
in revision can set aside the proceedings as an abuse 
of the process of the Criminal Court and quash the 
charges against the accused. 

There is nothing illegal or opposed to 
Public policy in one agriculturist taking the 
land of another agrisulturist on mortgage under- 
taking in exchange to pay off the debts due by 
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the mortgagor to a non-agriculturist. Ladha Singh 
v. Ahmad Yar (1), follewed. Jahan Khan v. Daila 
Ram (2), referred to. 

Cr. R. P. against’ the order of the Dis- 
trict Magistrate, Multan, dated September 
29, 1933. 

Mr. Ram Lal Anand, for the Petitioner... 

Mr. Charan Das, for the Crown: 

~Mr. S. M. Sikri for Mr, Ghulam Mohy- 
ud-Din, for the Complainant. 


Judgment.—On a private complaint 
filed by Bahadur Khan respondent 
against, the petitioners they have been 
charged by the Tahsildar Magistrate, 
Kabirwala, District Multan, under 
ss. 406 and +17, Indian Penal Code. They 
have filed a petition under s. 439, Criminal 
Procedure Code, praying that the charges 
be quashed. It is urged that even if all 
the allegations made against them were 
accepted as correct, no offence is made 
out against them. The petition was admit- 
ted by Monroe, J., who stayed further 
proceedings before the Magistrate, and it 
e come for final disposal before me to- 

ay. : 

The case as disclosed by the prosecution 
evidence is that in 1927, one Mohammad 
Ramzan,who is a member of a notified agri- 
cultural tribe, owed about Rs. 2,000 to the 
petitioners. He was unable to pay the 
amount, and his land could not be trans- 
ferred to the petitioners as they were non- 
agriculturists. In order to recover their 
debt the petitioner arranged with Bahadur 
Khan that Ramzan’s land be mortgaged 
to him, as he was an agriculturist, and he 
undertook to pay Rs.2,000 to ‘the petition- 
ers. Accordingly in July 1927, mutation 
ofthe land was effected in favour of 
Bahadur Khan as mortgagee, and he made 
an entry in the petitioners’ bahi undertaking 
to pay them the- amount which Ramzan ~ 
owed them. Since then Bahadur Khan 
has struck several balances in their bahi 
admitting his liability for the loan, and 
Bahadur Khan has been entered as mort- 
gagee. It is, however, alleged that the 
petitioners have been in actual possession 
of theland and have enjoyed the produce 
all along. In Aprillast, Ramzan admitted- 
ly paid Rs. 1,000 to Bahadur Khan and 
got half the land redeemed. The fact of 
the payment was duly reported to the 
Revenue authorities. Bahadur Khan alleges 
that a few days afterwards he paid 
Rs. 1,000 through his dambir Jaisa Ram to 
the petitioners and they gave a receipt for . 
the amount. This receipt was, however, lost 
or mislaid by Jaisa Ram and some months 
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later he asked the petitioners to give him 
a duplicate receipt but taey refused to do 
so. Thereupon Bahadur Khan lodged the 
present complaint and after recording his 
evidence the Magistrate has framed 
charges against them. Tho. first charge 
is under s. 406, Indian Penal Code, and 
this offence is stated to have been commit- , 
ted by the petitioners’ refusal to give a 
sum of Rs. 1,000, 
which is alleged to have been paid by the 
complainant to them in April last, The 
second charge is under s. 417, Indian 
Penal Code, and relates to the transaction 
of July, whereby the petitioners got 
Ramzan’s land mortgaged to the complain- 
ant and secured from him an entry 
undertaking to pay them the amount, 
which was due to them by Ramzan. 

On these facts Ihave no doubt that the 
charges are unsustainable. Indeed so far 
as the charge under s. 406, is concerned, 
the learned Counsel for Bahadur Khan and 
Mr. Charan Das, who appeared for the 
Crown, frankly admitted that that section 
was clearly inapplicable. The sum of 
Rs. 1,000 even if it was paid to the peti- 
tioners, was not left in “trast” with them 
and, therefore, a refusal to give a duplicate 
receipt, or even a denial that the amount 
had heen paid, would not amount to cri- 
minal breach of trust. 

Thereis ample authority for the pro- 
Position that the transaction of July 1927 
to which the second charge relates was 
legal and enforceable. As held by Chevis, 
J.in Ladha Singh v. Ahmad Yar, 60 Ind. 
Cas. 463 (1) there is nothing illegal or oppos- 
ed to public policy in one agriculturist taking 
the land of another agriculturist cn mort- 
gage, undertaking in exchange to pay off the 
debts due by the mortgagor to a non- 
agriculturist. See also to the same effect 
Jahan Khan v. Dalla Ram (2). If, as’ 
alleged, the petitioners had been taking 
the produce, this is a matter for adjustment 
between them and Bahadur Khan at the 
time of taking the accounts. The transac- 
tion was effected as far back as 1927; it had 
been recorded in the Revenue papers; 
and the complainant himself had since 
then struck several balances, without ob- 
jection. It is significant that it was only 
after the persons to whom the petitioners - 
had assigned the debt had made a demand 
from Bahadur Khan theatening to’ file 
a suit, that he instituted the present com> 
plaint. : 


(1) 60 Ind, Oas. 463, 
(2) 142 P R 1907; 48PLR 1908. 
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I have no doubt that on the allegation 
made by the petitioners no offence has Leen 
committed, and the proceedings mu:t be 
set aside as an abuse of the process of the 
Criminal Court. 

Taccept the petition, quash the charges 
against the petitioners and acquit them. 

N. Appeal dismissed, 


—— 


CALCUTTA HIGH COURT. 
Oriminal Revision Petition No. 997 of 1933 
December 19, 1933 
MUSERJI AND BARTLEY, JJ. 

INDRA KUMAR HAZRA- Accuszp 
— PETITIONER 
versus 
EMPEROR — Oprosire Party. 

Penal Code (Act XLV of 1860), s. 477 A~ False 
eniries— Accused pleading that his father was pariner 
of complainant's irm andentries were made under 
his authority — Conviction, when good— Duty of the 
prosecution to prove the negative of the allegations 
made by accused—Evidence Act (I of J€72:, s 101— 

Criminal trial. i 

Where the entries in acccunt books according to 
the prosecution were false entries wilfully made by 
the accused who was the gomasta of the comylain- 
ant’s firm and the accused’s defence was that the 
entries were merely in ibe nature of adjusiment 
entries, that the accused's father was a partner of the 
complainant's firm and that the entries were made 
in the books of the complainant’s frm under the 


direction and authority of the partners who constitut- 
ed that firm; 

Held, that as the point whether 
was a partnerin the complainant's firm 
out or not was not clearly proved, the 
should be set aside. 

Held, also that it was the dui 
to call some of the partners o 
ponsible person as a witness 
denial of the allegation which 
ward. 


Mr. Sudhansu Sekhar 
Petitioner. 

Messrs. Santosh Kumar Basu and Kam a- 
lakhshya Basu, for the Complainant, 

Judgment.—It seems to us that this 
case has been tried without a proper ap- 
preciation of the elements which are ne. 
ceesary to be established in order that the 
conviction of the accused can be justified 
The entries according to the prosecution 
were false entries wilfully made by the 
accused who was the gomasta of the com- 
Plainant’s firm. The accused's defence 
was that the entries were merely in jhe 
nature of adjustment entries, that the ac- 
cused’s father Benode Behari Bazra was 
a partner of the complainant's firm 
and that the entries were made in the 
books of the complainant's firm under ihe 


the father 
conviction 
y of the prosecution 
r at least some res- 
and to give a positive 
the accused put for- 


M ukerjee, for the 
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direction and authority of the partners 
who constituted ihat firm. One of the 
points therefore, which the learned Magis- 
rate had to determine was whether the 
case which the accused set up, namely, that 
his father was a partner in the complainant’s 
firm was made out or not. On that point, 
there is no finding at all in the judgment of 
the learned Magistrate. The evidence which 
is there on the record has been placed 
before us and on a consideration of that 
evidence we findit exceedingly difficult 1o 
hold that it has been sufficiently proved - 
that the accused's father is not such a` 
partner. One of the witnesses P. W. No. 4, 
no doubt, has attempted to give positive 
evidence of the fact that the accused's 
father, although he wasa partner in the 
complainant’s fiim previously has ceased 
to be so. But then, he has also in his evi- 
dence referred to certain circumstances 
which make it highly doubtful whether 
his statement on this point can be accepted 
et its face value. Another witness, P. W. 
No. 7, while making positive statement to 
the effect that the accused’s father was 
formerly a. partner in the complainant's 
firm, that is tosay, upto 1336 B. S., has 
stated further that he cannot say defi- 
nitely whether he has ceased to he sucha 
partner or not. He has also said that the 
profit accounts; after 1336, of the complain- 
ant’s frm have not yet been adjusted. 
Upon this state of the evidence, it would 
not be possible to hold with any degree 
of certainty thatthe fact that the accused’s 
father was not a partner in the complain- 
ant’s firm bas been sufficiently proved. 
“The other question which arises in this 
case is whether the accused’s defence to 
the effect that the entries were made under 
the direction or authority of the members 
of the complainant's firm is true or not. 
So far as this matte: is concerned, the 
learned Magistrate has disposed of it in 
his judgment by saying that it was the ac- 
cused’s defence and therefore it was for the 
accused to prove it and that he has not 
given any evidence in support cf it. That 
however is not the true position. That 
being the defence, which the accused had 
taken and had suggested in the course of 
the cross-examination of the prosecution 
witrwsses, it was the duty of the prosecution 
to call some of the partners or at least 
some responsible peison asa witness and 
to give a positive denial of the allegation 
which tke accused put forward. We are 
of opinion therefore that on this state of the 
evidence it is not possible to uphold the 
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stitioner’s conviction. The Rule is made 
ysolute and the conviction and sentence 
assed on the accused are ordered to be 


t aside. The accused will be discharged 
om his bail-bond. 
D. Rule made absolute. 


LAHORE HIGH COURT. 
Letters Patent Appeal No. 100 of 1927 
: March 6, 1934 
TEK CHAND AND ABDUL RASHID, Jd. 
GANGA-—PLAINTIFE— APPRLLANT 
% VETSUS 
OBIND DAS AND OTHERS—DEFENDANTS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXII, 
4, 0. XLVII, r. 1-—Appeal— Death of respondent 
Non-impleading of legal representative in time— 
utomatic abatement— Court accepting appeal through 
morance of the fact—Cerrection of mistake—- 
‘eview. 
If arespondent to an appeal dies and his repre- 
mtatives are not impleaded within time, the appeal 
rates automatically as against him on the expiry 
i the statutory period and it is not necessary for 
1e Court to pass a formal order declaring that the 
opeal has abated.- It is, however, open to the ap- 
ellant to have the abatement set aside on a proper 
pplication made under O. XXII, r 9, Givil Proce- 
«ire Code, Where in ignorance of the fact the Court 
tepis the appeal, the mistake can be set right in 
iew. 
Letters Patent Appeal from the decree 
f Mr. Justice Jai Lal, passed in Civil 
“ppeal No. 2973 of 1926 on April 7, 1927. 
Mr. Fakir Chand, for the Appellant. 
Messrs. S. L. Puri and J. R. Agnihotri, 
or the Respondents. _ 


Tek Chand, J.—This appeal arises out of 
«uit brought by Ganga, plaintiff, under s. 12 
«f the Punjab Act II of 1913 for a declar- 
ation to the effect that a certain area of 

and was mortgaged by the plaintiff and 
lefendants Nos. 2 to 6 in favour of 
?hoga, defendant No. 1, and that it was 
able to be redeemed on payment of a 


ertain sum of money. On second appeal, 


1 learned Judge of this Court sitting in 
Jingle Bench dismissed the suit, leaving 
whe parties to bear their own costs. The 
plaintiff preferred an appeal under cl. 10 
of the Letters Patent, which was heard 
and accepted by the learned Chief Justice 
and Mr. Justice Broadway on February 6, 
1933. It appears, however, that Phoga, the 
sole contesting respondent in the appeal, 
had died on August 23, 1932, long before the 
appeal came on for hearing, and no appli- 
cation to bring his representatives on the 
record had been made within the time 
prescribed by law.. The fact of his death 
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does not, however, appear to have been 
brought to the notice of the Bench at the 
time of the hearing of the appeal and it 
was decided in ignorance of it. . 

On May 8, 1933, Gobind Das, who ig one 
of the three sons of Phoga, filed a petition 
for review of the judgment of the Letters 
Patent Bench and along with this appli- 
cation he filed an application under O. XXII, 
r. 4, Civil Procedure Code, praying that he 
and his two brothers, Basanta and Chauka 
be brought on the record as the heirs and legal 
representatives of the deceased Phoga. 
The application for substitution was granted 
by the learned Chief Justice subject to 
just exceptions, and he also admitted the 
review petition to ahearing. The matter 
came up before the learned Chief Justice 
for final disposal on November 17, 1933, as 
before that date Broadway, J. had left 
this Court. Before him, it was admitted 
by the Counsel for the plaintiff-appellant 
that Phoga had died on August 23, 19382, 
as stated in the petition for review and 
that the judgment of the Letters Patent 
Bench, having been passed against a dead 
person, was a nullity: `The learned Chief 
Justice accordingly ` accepted the appli- 
cation for review and directed that the 
original Letters Patent Appeal be heard 
by a Division Bench, “who will decide 
inter alia the question whether the appeal 
had abated by reason of the failure of the 
appellant to implead the legal representa- 
tives of the deceased Phoga within 90 days 
of his death. 4 

On the appeal coming up before us for 
final disposal Mr. Fakir Chand, Counsel 
for the appellant, has not attempted to 
show that there was any sufficient cause 
for not making an application to implead 
the heirs of Phoga deceased within the 
period prescribed by law, nor has he made 
any application for setting aside the 
abatement. He has, however, urged that 
Gobind Das, sonof Phoga, having himself 
applied on May 8, 1933, for substitution of 
his name and the names of his two brothers 
in place of Phoga deceased and this ap- 
plication having been granted by the 
jearned Chief Justice, the representatives 
of the deceased have been actually brought 
on the record of the appeal and therefore 
the appeal was properly constituted and 
should be heard and decided on the merits. 
In my opinion this contention is without 
force and must be rejected. It is settled 
law that if a respondent dies and his 
representatives are not impleaded within 
time, the appeal abates automatically as 
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against him on the expiry of the statutory 
period and it is not necessary for the Court 
to pass a formal order declaring that the 
appeal has abated. It is, however, open to 
the appellant to have the abatement set 
aside on & proper application made under 
O. XXII, r. 9, Civil Procedure Code. In 
this case, however, no such application 
was made. As stated already, bhoga 
deceased, was the sole contesting respon- 
dent in the appeal, the other respondents 
being merely pro forma parties having 
the same interesi in the litigation as the 
appellant. The result, therefore, was that 
the appeal had abated in its entirety in 
November, 1932, and should have been 
dismissed as such, It appears, however, 
that these facts were not within the know- 
ledge of Counsel or the Court at the date 
of hearing, and the appeal was heard on 
the merits and accepted. When Phoga’s 
sons Game to know of the decision it be- 
came necessary for them to take steps to 
have the judgment reviewed, and for this 
purpose and this purpose alone, one of 
them applied on May 8, 1933, that he and 
his brothers bebrought on the record. A 
perusal of the review petition and the 
accompanying application for substitution 
clearly shows that the sole object of 
Gobind Das in taking these proceedings 
was to have it declared that the Letters 
Patent Appeal had actually abated in 
November, 1932, and the order accepting 
it had been passed in ignorance of the 
real facis and was a nullity in the eye of the 
law. By no stretch of imagination, therefore, 
could the granting of this application be 
considered to be tantamount to an order 
Setting aside the abatement. Indeed, the 
learned Chief Justice, while allowing the 
review pelition remarked that the question 
whether the appeal had abated was not 
being decided by him but was referred 
for decision by the Bench which would re- 
hear the appeal. In this connection re- 
ference may be made to 
Chetti v. Palamkula Guraviah (1) the facts 
of which are very similar to those of the 
present case, 

I would accordingly hold that this appeal 
had abated in November, 1932, and must 
be dismissed. Having regard to all the cir- 
cumstances the parties shall bear their own 
costs in this Court. 

Abdul Rashid, J.—I agree. 

Appeal dismissed, 


N. 
(1) 101 Ind. Cas. 655; 52M L J 460; (1927) M W N 
170; A I R 1927 Mad, 505; 33 M LT $39, 
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_ . PATNA HIGH COURT me 

Criminal Revision Petition No. 2 of 1934 

July 24, 1934 
VARMA, J., 
JAMUNA SINGH—PeTItongR 
versus 
LALDHARI SINGH AND ANDTHER=— 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 476 
195—Prima facie case made cut—Iréliminary in 
quiry, if necessary—Complaint fur offence urde 
8 411, Penal Code—Offence under some othe 
section also constituted— Fresh complaint, if neccs.ar’ 
—Penal Code (Act XLV of 1660), 5, 471. 

A preliminary inquiry under s. 476, Crimina 
Procedure Code, is discretionary. Itis not necezsai} 
where aprima facie case is made ont. 

Sections 476 and 125 are intended really to pre 
vent indiscriminate presecuticns under the varicu 
seclions mentioned therein, Once the bar is re 
moved there is no difference between the case 
mentioned in ¢8.476 aud 195 and any other cate 
e. ga if acomplaint is filed under s. 473, Pena 
Code, and it appears that some cther cflence tle 
hes been committed, itis not necessary to have : 
fresh complaint. 


Cr. R. P. from an order of the Munsif 
Hajipur, dated November 6, 1933. 

Messrs. B. N. Mitler and K. N. Moitra 
for the Petitioner. 

Mr. S. Naqui Imam, for the Opposite 
Parties. 


Judgment.-—This isan application or 
behalf of one Jamuna Singh against when 
a complaint was filed by the learnec 
Munsif of Hajipur for having useda hand 
note which he thought was forged. The 
hand-ncte is dated November 8, 1928 
(corresponding to Kartick 11, 1836 F); anc 
the paper en which it is writlen has 
got a water-mark. That waler-mark shows 
that the paper was manufactured in 1929 
On the strength of this discrepancy the 


learned Munsif filed a complaint cx 
November 24, 1933, and sent it to the 
Sub-Divisional Officer of Hajipur. The 


complaint is rather curiously worded whick 
may be due to a slip or inexperience bul 
unfoitunately for the accused it contains 
allthe elements that go to constitute a ccm: 
plaint. The Munsif evidently did nct fee 
eure as to which section would apply to the 
facis of the case. Therefore, he mentioned 
a section which is not at all applicable as 
noticed by the lower Aprellate Court bul 
he added “or In any other section which 
may apply in this case.” On the strength 
of this complaint, cognizance was taken by 
the learned Magistrate on November 
27,1933. In the meantime the petitioner 
went to the learned District Judge, who in 
his appellate order pointed out certair 
defects in the wording of the complaint by 


1934 


the Munsif and suggested that a fresh 
complaint should be filed with a fresh list 
of witnessesif possible. The legal position 
would have become complicated if any 
legal steps were taken on the second or 
supplementary petition which was filed on 
March 14, 1934. But looking at the 
order-sheet, I find that when cognizance had 
already keən taken on November 27, 
193%, it was not at all necessary to take 
further cognizance of the same offence. 

The chief point which has been urged by 
Mr. B. N. Mitter appearing on behalf of the 
petitioner is that there should have been a 
preliminary enquiry under s, 476 of the 
Code of Criminal Procedure before a com- 
plaint was filed by the Munsif. A preli- 
minary inquiry is discretionary under 
s. 476. In acaselike this whena prima 
facie case had been made out, I do not see 
how a preliminary enquiry wonld help the 
accused. 

There is the water mark in the paper; 


thereis the date mentioned in the hand- . 


note. Ido not want to express any opinion 
on the merits of the case, but certainly it is 
a case which needs investigation. 

The other point suggested was that the 
original case was not tried. The petitioner 
wasthe plaintiff in thatcase. He filed the 
hand-note along with the plaint or soon 
after the plaint was filed. As a matter of 
fact thishand-note was the basis of the 
plaint. Ifit was not tried, evidently the 
petitioner did not like that the case should 
be tried. No complaint can be made of 
that now. Sections 476 and 195 are intend- 
ed really to prevent indiscriminate prose- 
cutions under the various sections men- 
' tioned therein. Once the bar is removed 
there is no difference between the cases 
mentioned in ss. 476 and 195 and any other 
case, e. g., if a complaint is filed under 
s. 471 and it appears that some other offence 
also has been committed, it is not necessary 
to have afresh complaint. In this case the 
curious wording of the first complaint 
has given the learned Advocate, Mr. 
B. N. Mitter, a good deal of material to 
argue. But allthat has beenset at rest by 
the charge against the petitioner framed on 
April 14, 1934, and that ander s. 471 
of the Indian Penal Code. In these circum- 
stances, I do not think that it is a case in 
which I should like to interfere. 

Let the record be sent back forthwith and 
let the case proceed, 

D. < Interference refused, 
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LAHORE HIGH COURT 
Criminal Appeal No. 1380 of 1933 
February 15, 1934 
ABDUL OADIR AND Ranar Lat, JJ. 
CHANAN SINGH—CoONvVICT— APPELLANT 
versus 

EMPHROR—RuspoxDEnrT, 

Criminal Procedure Code (Act V of 1693), s, 154— 
Telegram addressed to Police regarding commission 
of offence—Whether constitutes First Information 
Report. 

Where an original telegram addressed to the 
Police regarding the commission of an offence is 
thumb-marked by the complainant and its authenti- 
city is confirmed, it becomes a written statement 
complying with all the requirements of s. 154 of 
the Criminal Procedure Code. It is immaterial 
whether a written reportis sent through a messen- 
ger or through the telegraph; as soon as its genuine- 
ness is established, it must be treated as the first 
information report in the case. Any further state- 
ment made by the complainant can only be regarded 
as one given inthe courseof an investigation. 
Pattammal v. Krishnaswamy Iyer (1), distinguished. 

Or. A. from an order of the Sessions 
Judge, Hissar, dated September 5, 1933, 

Mr. B. R. Puri, for the Appellant. 

Mr. Abdul Karim, for the Respondent. 

Rangi Lali, J.—On March 3, 1932, one 
Dalel Singh was beaten to death with sharpe 


_edged weapons and blunt weapons, and 


his collaterals, Chanan Singh and Dilwara 
Singb, were wounded. One Hardit Singh 
who is also a collateral of the deceased 
wenl tothe nearest Railway Station and 
got the station master to senda telegram to 
the Sub-Inspector who was investigating a 
case in another village. It ran as follows; 
—Dalel Singh slaughtered. Chanan Singh 
Dilwara Singh hopeless. Arrange immedi- 
ately”. On receipt cf this telegram the Bub- 
Inspector came to the Railway Station 
from which it had been despatched and re- 
corded a detailed statement of Hardit Singh 
who was foundéto be there and also ob- 
tained the original telegram which bore 
Hardit Singh’s thumb mark. Thereafter, 
the Sub-Inspector was led to the field of 
one Punjab Singh and saw the dead body 
of Dalel Singh lying there. He found 
Chanan Singh and Dilwara Singh in the 
village aud sent them for medical exa- 
mination. None of the four culprits named 
by Hardit Singh was however, found in 
the village at that time. Two of them, 
i. e., Hazura Singh and Chanan Singh 
appellants, were arrested together in the 
Ferozepore District on February 20, 1933, 
and were sent up for trial. They have 
been convicted under s. 302, Indian Penal 
Code, and each of them has been sentenced 
to death. They have alsə been convicted 
under s. 325, [ndian Penal Code, for 
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causing grievous hurt to Dilwara Singh 
and have been sentenced to undergo two 
years’ rigorous imprisonment each for that 
offence. Chanan Singh has appealed 


‘through Mr. B. R. Puriand Hazura Singh 


through Mr. Sahib Dayal. The case is also 
before us under s, 374, Criminal Procedure 
Code. 

The case for the prosecution was briefly 
as follows:—There was a long drawn out 
land dispute leading to various kinds 
of litigation between the party of the 
accused and the party of the de- 


ceased, Eventually the village pancha~ 


yat brought about a compromise but a 


- conflict again arose over a certain matter 


4 


and the deceased strenuously opposed the 
contention of the party of the accused before 
the Tahsildar, About ten days later he was 
going away from the village pond with a 
pitcher of water on his head when he was 
attacked and seriously injured by the 
two appellants and the two absconders, 
namely Khem Singh and Bachittar Singh. 
The outcry raised by him brought his 
relations, Hardit Singh, Chanan Singh, and 
Dilwara Singh among othersto the spot 
and he named the assailants before them. 
The relations of the wounded man placed 
him on a charpoy and proceeded to take 
him to the hospital. When they were 
passing through the field of Punjab Singh 
the four assailants came up again and 
made a merciless attack on him as well as 
on Dilwara Singh and Chanan Singh. 
Dalel Singh received as many as 42 


- injuries and expired on the spot. Some 


- by a more or less pointed weapon. 


professed to be 


of these injuries were caused by lathis and 
some by  sharp-edged’ weapons and one 
Dilwara 
Singh received thirteen injuries, all caused 
by blunt weapons, and Chanan Singh 
received only two injuries caused by 
weapons of the same nature. 

Hardit Singh was the-only person who 
an eye-witness to the 
first assault but his statement on that 
point has been disbelieved by the learned 
Sessions Judge. .The only other evidence 
regarding that assault isthe dying declara- 
tion of Dalel Singh sought to be proved 
by the testimony of Chanan Singh and 


Dilwara Singh. Both of them stated that - 


the declaration was made in the presence 


of Kahan Singh but the latter said that 
“the deceased was 


unconscious when he 
reached. Under these circumstances the 
dying declaration cannot be held to be 
satisfactorily proved. The learned Sessions 


Judge has incorrectly. stated that Hardit 
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Singh also deposed in regard to thi 
declaration. There is, however, no doub» 
whatever that, the deceased did receiv 
his first beating at the pond. In regard t 
the second assault we have the testimon, 
of Hardit Singh, Chanan Singh an 
Dilwara Singh which has rightly bee: 
held to be trustworthy. Chanan Singh an: 
Dilwara Singh were injured themselves i 
the course of the same assault and Hardi 
Singh’s subsequent conduct shows that h 
was also an eye-witness. Mr. Puri ha 
however, rightly urged that the statemen 
of Hardit Singh recorded at therailwa: 
Station was- wrongly treated as the Firs 
Information Report in the case anc 
was wrongly used to corroborate his 
statement in Court. The learned Session: 
Judge has relied on Paitammal v. Krishna 
swamy Iyer (1) in this connection. In thas 
case it was held that at elegram by itsela 
stood in no better position than village 
gossip and that it did not come within the 
purview of s. 154, Criminal Procedure 
Code. In the present case the original 
telegram which was thumb-marked by 
the complainant was obtained by the Sub- 
Inspector and its authenticity was con- 
firmed. It, therefore, became a written 
statement complying with all the require- 
menis of s. 154 of the Criminal Procedure 
Code. It is immaterial whether a written 
report is sent through a messenger or 
through the telegraph; as soon as its 
genuineness is established, it must be 
treated as the First Information Report in 
the cuse. Any further statement made by 
the complainant can only be regarded as 
ope given in the course of an investiga- 
tion. It is unfortunate that in the present 
case thenames of the culprits could not 
be mentioned in the telegram because 
the complainant did not bring sufiicient 
money with him for that purpose. We 
have the testimony of the station master 
to show that the names were mentioned 
to him though he could not, of couse, 


remember them when he appeared in 
Court more than a year later. Anyhow, 
the complainant deliberately chose to 


adopt this method of approaching ihe 
Police and the telegram alone. can there- 
fore be regarded asthe Jirst Infurmatio 
The matter is, however, 
not of ans practical importance in this 
Case because the testimony of Hardit 
Singh, Chanan Singh and Dilwara Singh 
in Court fully establishes the charge 
against the appellants. That testimony 
(1) 112 Ind Cas. 231; Al R1928 Mad. 794, 
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has been criticised before us mainly on 
the ground of certain discrepancies in the 
statements of the wilnesses in regard to 
the weapons used by the culprits. The 
medical evidence leaves no doubt that 
blunt weapons as well as sharp-edged 
weapons were used. In Court the sharp- 
edged weapons used were described as 
gandhalis while before the Police they 


were stated to be gandasis: oneof the 


` witnesses also spoke of a takwa. These 


discrepancies are to my mind of no im- 
portance whatever. It was also pointed 
out that the witnesses were not agreed 


as to the order in which the deceased 
and his two companions were attacked 
and this again is a matter of little 
consequence. 

Lastly, it was contended that Hardit 
Singh who was admittedly blind at the 
time of the trial could not have had 
sufficient sight to see the occurrence and 
identify the culprits. It is, however, 
beyond dispute that Hardit Singhrushed 
immediately to the railway station and 
sent the telegram mentioned above. We 
have the direct testimony of several 
witnesses, including the Sub-Inspector and 
the station master, to show that he was 
not blind at“that time. It is to be borne 
in mind that theattack was made in broad 
day-light and the culprits were well known 
to him. 

On bebalf of Hazura Singh it was urged 
that he was not concerned in the land 
dispute_referred to above and had no 
motive for taking part in this attack. 
According to the prosecution, the deceas- 


ed had incurred the wrath of Uazura 
Singh by having him fined at a 
fair in the Patiala State about a 


year before the occurrence. Even if true, 
this would hardly furnish a sufficient 
motive for Hazura Singh’s participation 
in a murderous attack upon the deceased. 
Tt is, however, -unnecessary to trouble 
about the motive when ‘he direct evidence 
against th: accused is clear and convinc- 
ing. “Ib is true that Hazura Singh's 
brother Amar Singh once gave evidence 
_against Chanan Singh, Dilwara Singh 
and Hardit Singh’s son in a murder case, 
but this is no reason why Hazura Singh 
should have been falsely implicated in 
this case. He proiuced sme evidence to 
show that he wis at the village Sah 
waen the news of the a'tacx reached there. 
Chanan Siagh produced a few witnesses 
to depose that he was at Patranwali on 
the date of this occurrence. This evidence 
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is utterly worthless and has rightly been 
disbelieved by the learned Sessions Judge. 
The assessors were unanimously of opinion 
that both the appellants were proved to 
be guilty. I have no hesitation in hold- 
ing that they have been rightly convicted. 
In view of the very brutal and unprovoked 
nature of the assault, the death sentence 
was fully deserved in each case. 

I would, therefore, dismiss the appeals 
and confirm the sentences. 


Abdul Qadir, J.—I agree. 
N. Appeal dismissed. 


amamantu 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 37-23 of 1934 

June 8 1934. 

Mir AMAD, A.J. O. 

Fergu GANDA SINGH MEHR SINGH - 
APPELLANT 
versus 

SECRETARY OF STATE—Responpant. 

Transfer of Property Act (IV of 1882), s. 108 (b) 
—Transfer of Property Act, applicability of, in the N- 
W. F, P.—Lease—Delivery of possession, if necessary 
--Onus of delivery of possession—Lessee, when liable 
to pay rent. 

The Transfer of Property Act does not apply to 
the North-West Frontier Province; but its principles 
govern cases arising amongst its residents. 

Section 108, cl. (b), Transfer of Property Act, 
makes it incumbent on the lessor to deliver pos- 
session of the property to the lessee, and allows 
the lessee to raise thedefence that possession not 
having been given he is not liable to pay rent. 
The onus is on the landlord to prove that possession 
was given to the lessee before he can claim the 
rent. Jogesh Chandra Ray v. Hmdad Meah (1) 


referred to. 
C. A. from an order ofthe Third Ad- 
ditional Judge, Peshawar, dated November 


18, 1933. 

Mr. D. Radha Kishan, for the Appel- 
lant. 

Mr. Hamidulla Khan, for the Respondent. 
Judgment.—Appellants are agents of 
the Standard Oil Oo., at Hoti, Tahsil 
Mardan. They applied to the Cantonment 
Authority atjMardan fora piece of land 
measuring 9,960 sq. ft. to be given to them 
ona 30 years’ lease for the purpose of 
building shops and oil godowns on it. 
The land was auctioned and was knocked 
down to the appellants on October 14, 1930. 
The rent reserved was Rs. 150 a year and 
a premium of Rs. 1,312 was to be paid. 
Of course the final word lay with the Col- 
lector, Mardan, ani the Officer Command- 
ing the station. Their approval was ob- 
tained on April 14, 1931, and after the 
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deposit of premium a ‘Jease deed was 
actually drawn up on May 1, 1931. Unfor- 
tunately the Sub-Registrar, Mardan, creat- 
el difficulties in the way of registration of 
this document. In the first place he asked 
for a vernacular translation ofit and later 
on he said that he should have it in 
triplicate. The result was that the docu- 
ment was never registered, and correspon- 


dence continued between the parties right 


. up to November 80, 1932, when the pre- 
“ sent suit was filed by the Secretary of State 
for Re. 225, rent due from the defendants 
from May }, 1931. The defendants took 
up the position: that possession of the 
land was never givenio them that they 
could not construct the buildings for which 
the land’ was to be obtained that registra- 
tion was protracted on account of the slack- 
ness of the plaintiffs in assisting them to 
carry out their object and‘ that “therefore 
they were not liable for any rent. 

-The original Court dismissed the suit 
on the ground that the document was 
registrable and registration not having 
taken place, it could not form the basis 
of the suit. Plaintiffs came up on , appeal 
tothe Disirict Court. The Third Addi- 
tional Judge held that the document was 
not compulsorily registrable that possession 
was never withheld and could have been 
taken at any time: the site being vacant, 
that the defendants were bound to pay 
tothe plaintiff the rent due and that the 
_ sanction of the plans for building the 
shops and the oil godown was not a 
condition precedent for the accrual of the 
rent. He iherefore decreed the claim. 
Defendants have come up on appeal to 
this Court. Undoubtedly the value of the 
suit is only Re. 225, but it cannot be de- 
nied that it directly relates to the question 
of possession of land whose premium was 
Rs. 1,312. I therefore hold that a further 
appeal lies. Counsel on both sides agreed 
- that the registration of the document was 
not compulsory. T need not therefore go 
into that question at all, The only point 
which requires adjudication is wheiher the 
plaintiff- has absolved: himself from the 
responsibility laid on him by s. 108, el. 
(b), Transfer of Property Act which makes 
_itineumbent on the lessor to deliver pos- 
session of the property to the lessee, and 
allowsthe lessee toraise the defence that 
possession not having been given he is not 
eliable to pay rent. The Transfer of Pro- 
perty Act does not apply to this Province 
but it is admitted that its principles do 
govern cases arising amongst its residents, 
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Jogesh Chandra Roy v. Emdad Meah (1), 

authority for the proposition that the onus is 
on the landlord to prove that possession was 
given to the lessee before he can claim 
the rent. The reasoning adopted by the 
Court below that ihe site wis vacant and 
that the Executive Officer did not withhold 
possession is not therefore legally tenable. 
. The correspondence which passed be- 
tween the plaintiff and the defendants 
distinctly indicates that the defendants 
have been complaining of the nonchalant 
attitude adopted by the plaintiff with 
reference to the troubles which had arisen 
over registration. It is also proved from 
a letter dated April 20, 1932, that the 
defendants had not obtained possession. 
This grievance was specifically mentioned 
in the letter. Moreover, the defendants 
also stated in this letter that they had 


` putin their plans on June 1, 1931, and 


yet had not received any reply. A 
reference to cl. (5) of the lease deed is 
necessary to appreciate the importance of 
this latter point. In thig clause it was 
stipulated that within 12 calendar months 
of the date ofthe lease the defendants were 
to build the shops and oil godown as 
also the dwelling house. It was agreed 
that the plans were to be’ ‘approved by 
the Cantonment Authority and a rider 
was added that if the construction was not- 
finished within the time prescribed, defen- 
dants would forfeit the rights. In the 
circumstances it was very essential for the 
defendants to have put in their plans as 
early as possible anditis apparent on ihe 
record that they did soon June 1, 1981. 
Lala Uttam Chand, Executive Officer was 
questioned on this point.. He gave a 
bald answer that the plans were left in 
the office but were never put up to him 
by his clerk. He doesnot deny the fact 
that no answer was given to the defendants. 
Moreover, in the correspondence which 
has been’ placed on the record 1 have 
not come across any letter from the Can- 
tonment Authority in which it was stated 
that possession had already been given to 
the defendants under the lease. 

To my mind the discussion given in 
the preceding paragraph leads to the 
inevitable conculsion that the Cantonment 
Authorities considered it sufficient to 
write out a lease deel and to make the 
defendants sign it as lessee. They thought 

(1) 136 Ind. Oas 393; AIR 19:2 P7128; 591A 


23; 59 O 1012; 9 OWN 119; 360 W N 991; 16 R 


D 95; 550 LJ 72; (1932) M WN 275; 34 Bom. L 
R 48); 62 M LJ 336; Ind, Rul, (1932) P O94; LR 
13 A (0) 271 (P ©,- 
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that’ this was enough to entitle them to 
rent and did not consider it their duty to 
give possession of the Jand and help the 
lessees in construcling the buildings, the 
primary object for which the lease had 
been obtained. The fact that they sued 
for rent from May 1, 1931, when the 
document was written clearly points to 
this situation. On the other hand, ib is 
idle to say that the defendants could have 
made any effective use of the vacant site if 
they were not allowed to build on it. More- 
over itis very difficult to believe that the 
defendants would dare occupy a site belong- 
ing tothe Cantonment Authority withou 
some special steps having been previously 
taken by the said Authority to put them in 
possession of it, They may have exposed 
themselves to a prosecution for trespass. 
The learned Third AdditionalJudge has 
referred to the original application dated 
September 24, 1930, submitted by the 
defendants for the grant of the lease and 
has stated that as the following words 
occur in ifthe inertia displayed by the 
Cantonment Authority in dealing with the 
plans does not necessarily take away their 
right to claim rent. 

“The grant of this application does not carry 
with it the sanction to erect a building. That 
sanction must be sought from the Cantonment 
Authority in accordance with the provisions of the 


Cantonment Act, 1924, and of any bye-laws applic- 
able thereunder.” 


He has, however, overlooked the point 
that the lease deed was executed subse- 
quently and init cl. (5) was incorporated 
which made it incumbent on the defendanis 
to build within 12 months and impliedly 
included the stipulation that their applica- 
tion will be dealt with in the manner in 
which applications are normally treated by 
the Cantonment Authority. As a result T 
hold that the possession was not given to 
the defendants and no action was teken 
by the Cantonment Authority on their ap- 
plication for building the shops and the 
godown. The plaintiff therefore is not en- 
titled to claim any rent from them. The 
appeal is accepted and the suit is dismiss- 
ed with costs throughout. 

D. Appeal accepted, 
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LAHORE HIGH COURT. 
Criminal Revision Petition Nò. 1414 
of 1933 
November 24, 1933 
Saadi LaL, C. J. 
EMPEROR—PETITIONER 

versus ` 
BAKHSHA—Aocuszp—Responpent. 

Criminal Procedure Code (Act V of 1898), s. 562— 
Penal Code (Act XLV of 1860), ss, 394 and 451—Youth 
of 18 convicted under s3. 394 and 451—Whether can be 
bound down under s, 562, Criminal Procedure Code, 

As the offence under s. 391, Penal Code is punishable 
with transportation for life, a youth of 18 years con- 
victed under ss. 394 and 45l, Penal Gode, cannot be 
bound down under s. 962, Criminal Procedure Code. 

Cr. R. P. from an order of the Sessions 
Judge, Mianwali, dated September 14, 
1933. 

Report.—It will be seen that one of the 
three persons who appealed before me is 
Bakhsha. I- have held that he has been 
correctly convicted under ss. 394 and 451 
of the Indian Penal Code, Unders. 394, the 
sentence may extend to trasportation for 
life. A revision application has heen put 
in that the order of the learned Magistrate 
that Bakhsha should be bound down under 
s. 562 of the Criminal Procedure Code, is 
illegal under these circumstances. In my 
opinion this contention is right. The mat- 
ter appears to me to be settled by the case 
Emperor v. Bahawali (1) where in accepting 
revision in a case where thé convicted per- 
son had been bound down under s. 562 of 
the Criminal Procedure Code, on being 
found guilty of an offence under s, 307 of 
the Indian Penal Code, it was held: 

“as one of the alternative punishments for such an 
offence is transportation for life, it is obvious that 
s. 562, is not applicable.” 

I gave Bakhsha an opportunity to show 
cause before me why I should not report the. 
case. Chaudhri Udai Bhan, the learned 
Advocate who appeared for him could only 
quote three rulings which were passed prior 
to 1923 and, therefore, are cino effect in 
view of the amendment of s. 562 of the Cri- 
minal Procedure Code, and Emperor v. 
Karam Khan (2) which is not a case con- 
cerned with s. 562, at all. 

Bakbsha gave his age before the Magis- 
trate as 18. He seems to have takena 
leading part in the crime, since according 
to the complainant Ahmad, it was Bakhsha 
who caught hold of him by the hair. His 
companions were sentenced to two years 
and six months’ rigorous imprisonment each 
I do not think this is too much for a caseo 

Dane Ind, Qas. 239; A I R 1923 Lah. 920; 30 Gr, 


ad 
(2) 118 Ind. Oas. 540; A I R 1929 Lah, 102; 30 Gr, L 
J 939; Ind. Rul. (1929) Lah. 796, 
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of this sort, and in my opinion, even allow- 
ing forthe fact that Bakhsha may have 
been influenced by his older companions, 
a sentence not less than one year's rigorous 
imprisonment should be passed in this case, 

Mr. Mohammad Amin, for the Respond- 
ent. j 

Order.—The accused Bakhsha has been 
rightly convicted under ss. 39! and 451 of 
the Indian Penal Code. He isa youth of 
about eighteen years of age, but, as the 
offence under s. 394 is punishable with 

-transportation for life, his case does noi 
come under s. 562, Criminal Procedure 
Code. 

I accordingly quash the order made by 
the trial Court under s. 562, Criminal Pro- 
cedure Oode, and forthe reasons given by 
the learned Sessions Judge, I sentence him 
to suffer rigorous imprisonment for one year 
for each of the offences committed by him. 
The sentences shall run concurrently. 

"D. i Reference accepted. 
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Criminal Procedure Code (Act V of 1896),tss. 297, 162 
— Admissibility or otherwise of confession on ground 
of its being made voluntarily, isto be decided by Judge 
—Direction to jury that accused may be convicted on his 
own retracted confession without corroboration—If a 
misdirection — Placing before jury statements by 
accused to Police—Legality of. 

The Judge cannot leave it tothe jury to decide 
whether a confessional statement is voluntary or 
not. It is not open to the jury to reject the statement 
or accept the same in evidence. The Judge is required 
to decide the question of admissibility. of the state- 
ment on a decision come to by him that it was 
voluntary or not; after the Judge's decision on the 
question of admissibility of the confessional state- 
ment depending on its voluntariness has been given 
whichis binding on the jury as a decision on a 

. question of law, the Judge is required to ask the 
jury to say whether the confessional statement, if it 
was held to be voluntary, is true or not, upon the 
materials before the Court, and so to give their verdict 
on the question of fact whether the statement was 
trueor not. [n the absence of this the jury receive 
no proper discretion from the Judgeon a very vital 
question and therefore itis a case of misdirection. 

Direction to the jury to the effect that accused might 
be convicted upon his own statements which had 
subsequently been retracted, without further corrobo- 
ration, is a misdirection, and it is also a misdirection 
to direct thatthe statement of iwo accomplices: may 
corroborate each other when these statements are 
independent. A 

Placing beforethe jury the statements contained 
jn police papers examined by the Judge, for the pur- 
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pose of corroboration or otherwise of the confessiona» 
statements of the accused and used as evidence in tb 
case isin direct contravention of the provisior 
contained ins, 16?, Criminal Procedure Code, and n 
such reference in a charge to jury is permissib 
under the law. 


Messrs. Suresh Chandra Talukdar an: 
Ajit Kumar Dutt, for the Appellants. 

Messrs. Khondkar and Nirmal Kuma 
Das Gupta, for the Crown. 

Judgment.—The -appellants were trie 
for the commission of offences under ‘ss 
395 and 120-B/395, Indian Penal Code anc 
were, on the unanimous verdict of thr 
jury, before whom the trial was held, con 


- victed by the learned Sessions Judge o. 


Tipperah, and sentenced to various term: 
of imprisonment. The learned Judge has 
in his charge to the jury, dealt with the 
case very fully, but we regret to notice 


‘that there are certain misdirections in the 


charge on account of which the verdict 5 
the jury has to be set aside and a retria 

of the case against the appellants directed 

by us. It may be mentioned at the outset 
that the case for the prosecution depended 

mainly, if not solely, upon the statements» 
of an approver and those of an accused 
person who had at one time confessed his 
guilt, buthad had subsequently retracted 

the confession. 

In regard to the confessional statement 
of the accused, Roshan’ Ali, which was 
retracted at the trial, what was stated by 
the learned Judge in his charge to the 


_jury was that the statement was admilted 


in evidence by him (the Judge), but that 
it was open tothe jury to rejeet it if they 
considered that it was improperly recorded, 
or made on account of inducements or 
threats. It was then said that in the 
event of the juror’s accepting Roshan Ali's 
statement, if that was accepted in evidence, 
it was evidence’ against Roshan Ali, and 
that as far ae he was concerned, he might 
be properly convicted upon it without 
With reference to 
the statements of Roshan Ali and to the 
statements of the approver, the learned 
Judge charged the jury as follows : 

“lf Roshan Ali's statement is admissible, there- 
fore, you have before you statements of two 
accomplices. (The confessional statement of the 
approver has been admitted only as corroboration 
and contradiction of his evidence before you, and 
need only be considered on those points: It is 
the evidence of the approver in Oourt to which 
your mèiu attention should bə devoted.) Now can 
these statements of the two accomplices be used 
to corroborate each other ? The answer to that 
question depends upon whether the two statements 
are iudepeadent Obviously, if it could be shown 
that Karima and Roshan Ali had agreed among 
themselves to confess in the hope of saving their 
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own skins, one statement would be virtually useless 
as corroboration of the other, but of this there is 
no evidence and indeed no suggestion. Also, if it 
could be shown that one statement was obtained 
fraudulently (as alleged by Roshan Ali) and compiled 
by the police expressly for the purpose of corrobora- 
ting the former one, then the two could not properly 
be used to corroborate the other. In this case, 
Karim’s statement was recorded several hours before 
Roshan Ali's statement. (I refer now to their 
statements to the police.) It has not been denied 
that the po.ice officers knew of Karim's statement 
when Roshan Ali was arrested : Indesd they must 
have done, and there is no reason why they sbould 
not, but it must obviously have been a lengthy state- 
ment and there is nothing to show that the police 
officers were carrying copies of it about in their 
pockets, although there is every certainty that 
they had the gist of it in their minds, But if, as 
has been alleged, the police concocted Roshan Al's 
statement, surely the loose threads of Karim’s state- 
ment would have been gathered up in Roshan Ali's, 
Let us take an obvious example to seeif this has 
been done : it is in evidence that Karima's descrip- 
tion of the Dhupi who accompanied the dacoits is 
indefinite in the extreme. Now Roshan Ali is of 
the party living south of Harina and Karim one of the 
Ohandpur men; the former person, therefore, would be 
more likely to have knowledge of this Dhupi. The 
police, had they been engaged in substantiating 
Karim's statement by the concoction of a false one 
purporting to come from Roshan Ali, would have 
at least repeated the reference to this Dhupi so far 
as it transpires in Karima’s statement, and would 
have included any more precise identification which 
had come to them in the course of their inquiries. 
Yet far from’ the statement including a more detailed 
description of this Dhupi, there is no mention of 
one whatsoever in Roshan Ali's statement, which 
only refers to two Hindus, a Singh and a Shah 
who came with the Chandpur party. Is there any- 
thing to show that there is any connection between 
Roshan Ali’s statement and Karim’s ? If there is not 
and if you hold that the two statements were 
made independently of each cther, without any 
connecting link (between) them forged either by 
themselves or by the police, then the two statements 
may -be used mutually to corroborate the other,” 


The position must now be accepted as 
settled that the Judge could not leave it 
to the jury to decide whether a confessional 
statement was voluntary or not. It was 
not open to the jury to reject the statement 
or accept the same in evidence. The Judge 
was required to decide the question of 
admissibility of the statement on a decision 
come to by him that it was voluntary or 
not; after the Judge’s decision on the 
question of admissibility of the confessional 
statement depending on its voluntariness, 
has been given which was binding on 
the jury as a decision on a question of 
law, the Judge was required to ask the 
jury to say whether the confessional statc- 
ment, if it was held to be voluntary was 
true or not, upon the materials before the 
Court, and so to give their verdict on the 
question of fact whether the statement 
was atrue or not. This was -nob what 
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was done in the case before us: and the 
jury received no proper direction from the 
Judge on a very vital question in the 
case. 

In our judgment, regard being had to 
the view taken by this Court in recent 
decisions bearing upon the question arising 
for consideration in connection with mat- 
ters referred to in the learned Sessions 
Judge's charge to the jury, noticed above, 
there are material misdirections in the 
charge. The learned Judge's direction 
to the effect that Roshan Ali might be 
convicted upon his own statements which 
had subsequently been retracted, without 
further corroboration, is not also, in our 
opinion, in accordance with the trend of 
judicial opinions on the point, We hold 
that the learned Judge's charge to the 
jury in this Fehalf amounts to misdirection. 
In regard to the statements referred to by 
the learned Judge in his charge to the 
jury as “statements of two accomplices ”, 
we are not satisfied that proper direction 
was given to the jury by saying: 

“ Now, can these statements of the two accomplices 
be used to corroborate each other? The answer 


to that question depends upon whether the two 
statements are independent,” 


In our judgment, no definite and clear 
indication was given to the jury with 
reference to the two statements, the 
statement of the approver and the re- 
tracted confession of Roshan Ali, and the 
jury “were apt to be misled by the direction 
given by the Judge in this behalf. It 
appeais further that the learned Judge 
referred to the statements of Roshan Ali 
and Karim to the police. Although it was 
sought to be argued before us by the 
learned Counsel for the Crown that the 
Judge did not and could not possibly 
refer to the statements to the police, 
we are not at all satisfied that the 
reference to the statements tothe police, 
when the Judge puts the matter like 
this: “I refer now to their statements 
to the police," had any other meaning 
than the obvious one that he was 
the statements 
contained in police papers examined by 
him, for the purpose of ccrroboration or 
otherwise of ihe confessional statements of 
Karim and Roshan Ali used as evidence 
in the case. The reference to the statements 
to the police as mentioned by the Judge 
in his charge to the jury, was in direct 
contravention of the provisions contained 
in s. 162, Criminal Procedure Code, and 


.Buch reference was not permissible under 
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the law. In our judgment, the statements 
in the police papers to which reference 
was made, materially influenced the jury 
in the matter of their verdict as to the 
nature of the confessional statements in 
this case, upon which the case for ths 
prosecution mainly rested. 

` As indicated above, there are, in our 
_ judgment, material misdirections in the 
learned Judge’s charge to the jury in the 
case before us; misdirections which could 
not but mislead the jury, aud operate to 
the prejudice of the accused persons 
placed on -their trial, before the Court of 
Session., The conclusion we have come 
to is that the ends of justice require 
that the verdict of the jury against the 
appellants in this Court should be set 
aside and we direct accordingly. The 
appeals are allowed. The verdict of the 
jury and with it the conviction and sen- 
tences passed on the appellants by 
the learned Sessions Judge of Tipperah, 
are set aside, and we direct the retrial 
of the appellants on the charges framed 
against them in the Court cf Session. | 

-D. : Retrial ordered. 
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Criminal Procedure Code (Act V of 1898), ss. 256, 
35)— Consideration whether witnesses should be cross- 
examined after charge—Adjournment for, if should 
necessarily be granted—S. 350, object of—Witnesses 
called under s. 35)—Accused, if can waive examination 
—Criminal irial—Evidence—Witnesses summoned for 
de novo trial—Order of examination, whether at 
discretion of prosecution — Waiver—Accused, if can 
consent to do things not authorised by law. 

An adjournment need not be given to enable the 
accused to decide whether they would cross-examine 
any witnesses after the charge had been framed, 
although the Counsel is entitled to claim an adjourn- 
ment for considering the question. A 

The object of s. 35°, Criminal Procedure Code is 
that an accused person, if he so wishes, is entitled 
to obtain the decision of the Magistrate trying him 
on the evidence heard by that Magistrate alone. 

. Where, however, the witnesses are recalled at the in- 
stance of the accused, they are at liberty in respect 


of particular witnesses, to waive their examination ~ 


or apartofit. There is, therefore, nothing illegal 
when the previous depositions are treated as part 
of the record, at the express wish of the accused's 
Counsel and after due consideration by the Court, 
whether any prejudice would arise to the accused by 
such action, Allu v. Emperor (3), Narayana Reddi 
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. V. Bojanna (4) and Sobh Nath Singh v. Emperor (5)= 
distinguished. 
_ Where the witnesses were not summoned at the 
instance of the accused for cross-examination at all 
but for examination in a de novo trial: 

Held, that the order in which these witnesses» 
Were to be examined rested at the discretion’ of the 
Prosecution, Moosa Haji v. Emperor (2), distin» 
guished, 

A prisoner can consent to do nothing which is not 
authorized by law and the consent of Counsel for an 
accused person cannot validate a course of procedure 
which the law does not authorise. 


Cr. R. from an order of the First Class 
Magistrate, Hoshangabad, dated Septem- 
ber 5, 1933. 

Messrs. A. Razak and Hidayat-ulla, for 
the Applicants. 

Mr. V. Bose, for the Crown. 

Order.—The formal order of transfer by 
the District Magistrate to Mr, Kerawala 
is dated July 4, 1933. On July 7, 1933, 
Mr. Kerawala, noted on the order-sheet that 
the case has been received. He summon- 
ed the accused who were on bail and direct- 
ed summons to five witnesses for July 17, 
five for the 18th.and the rest for the 19th, 
On July 17, the accused were present and 
were represented by Mr. Hifazatali and 
Mr. Haiderkhan, who have been referred 
to as senior and junior Counsel in the 
case. Mr. Haiderkhan claimed a de novo 
trial and a fresh trial commenced by the 
examination-in-chief of the prosecution wit- 
nesses anew. The Prosecuting Inspector con- 

“tended that, as the old charge was still sub- 
sisting, the cross-examination by the accus- 
ed should take place. Mr. Hifazatali 
raised no objection to this and promised to` 
take up cross-examination from the next 


- day and this request was granted. On 


July 18, the examination-in-chief and cross- 
examination continued. During the day 
Mr. Hifazatali asked that the medical wit- 
ness should not be examined-in-chief again 
and that his evidence previously recorded 
should be taken on the record inthis case 
and that he should be allowed to cross- 
examine him. The Court acceded to this 
request as the doctor's evidence was of a 
formal nature and as the request was on 
behalf of the accused. On the following 
day, July 19, Mr. Hifazatali made a similar 
request in respect of two witnesses Ram- 
khilawan and Mahabir Prasad. On. this 
the Magistrate recorded an order in the 
order-sheet : 

“ As the witnesses are of formal nature, the request 
is granted and they are crossed,” (Presumably the 
Magistrate's contraction for cross-examination) ” 

On the next day, July 20, Mr. Hifazatali 
“was absent and Mr. Haiderkhan put in an 
application to the effect that the accused 
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should not be required to cross-examine the 
remaining witnesses at this stage. The 
reasons given were that the senior defence 
Counsel Mr. Hifazatali was absent and also 
that the prosecution ‘did not examine -all 
their witnesses on the 19th as had keen 
ordered on 7th and also that copies of the 
statements in the Police diary of the state- 
ments of witnesses who were then to be cross- 
examined had not been given to the defence. 
This application was not accepted. It was 
pointed out that as many witnesses as pos- 
sible were examined on the 19th and that 
the examination of those who could not then 
be examined had necessarily to be post- 
poned to the 20th. The absence of the 
senior Counsel was not held a good ‘reason 
for postponing the cross-examination. The 
Magistrate pointed out that such extracts 
as were relevant of the Police diary would 
be supplied at the time of cross-examina- 
tion. The accused were also informed that 
a charge was subsisting against them and 
that s. 350, Criminal Procedure Code, only 
directed that the witnesses had to be exa- 


mined again and that there would be no. 


further opportunity for cross-examination, 
and that if they wished to cross-examine, 
they should dosothen. On that day five 
prosecution witnesses were examined, cross- 
examined and discharged. On the follow- 
ing day, the 2lst, three more were exa- 
mined, cross-examined and discharged. 
On July 22, Mr. MHaiderkhan asked 
that the evidence of the one remain- 
ing prosecution witness, who was reported 
to be ill and could not appear, should be 
adopted in the present case. 
he did not claim to cross-examine him. 
This closed the prosecution case. The Ma- 
gistrate’s attention was then apparently 
drawn to a ruling of this Court in Sheora) Rai 
v. Dani (1) and on the strength of this 
ruling he framed charges against all the 
accused anew. He correctly gave the 
accused an opportunity of further cross- 
examination, to which they were entitled 
in view of the framing of the charges. Then 
there follows on the order-sheet : 

“Mr. Haiderkban says that he does not wish to 
further cross examine and does not want any ad- 
journment to say so.” 

Further statemenis of the accused were 
then recorded and a written statement was 
filed on behalf of each, The case then 
proceeded noimally to the examination of 
the defence witnesses. It is contended that 


(1) 130 Ind. Cas. 825; A I R 1929 Nag, 39; 27 N. 
LR13; 32 Or. L J 603; Ind, Rul, (1931) Nag. 73; 
(1931) Or. Cas, 223, i : 
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the accused have been prejudiced by the 
conduct of the case as described in the pre- 
ceding paragraph, in that on July 20, they 
were not allowed to reserve their cross-exa- 
mination as they desired to cross-examine 
all the prosecution witnesses remaining on 
that date on the same day. It is also con- 
tended that on the day when the charges 
were framed the case should have been ad- 
journed to enable the accused to decide 
whether they should recall prosecution wit- 
nesses for cross-examination. It is stated 
that the waiver of the adjournment should 
not have been invited in view of the curioug 
circumstances of the case. Finally, it is 
urged that the trial is completely vitiated 
by the fact that the evidence of a witness 
which was taken before the de novo trial 
began was brought on the record, though 
at the request of the accused, and also 
because the examination-in-chief of three 
witnesses was brought on the record and 
only their cross-examination was taken 
in the presence of the Magistrate who final- 
ly delivered judgment. 


There is absolutely no force in the con- 
tention that an adjournment should have 
been given to enable the accused to decide 
whether they would | cross-examine any 
witnesses after the charge had been framed 
on July 22, No waiver was invited by the 
Court and the Counsel who represented all 
the accused stated expressly that he did 
not wish to cross-examine any of the prc- 
secution witnesses. The Counsel was entitl- 
ed to claim an adjournment for considering: 
the question, and he declined to do so as 
the decision had already been taken not to 
cross-examine the witnesses again. It ig. 
suggested that he took this step as he was 
dissatisfied with the manner in which the 
case had already been conducted in being 
forced to cross-examine the witnesses on 
the preceding days, and I am asked to draw 
the inference thatif he had recalled the pro- 
secution witnesses for further cross-exa- 
mination, they would have had time to 
meet together and ccncoct statements 
which would show an unbroken front in 
cross-examination, It is obvious that had 
they done £o, ib would have been greatly 
to the advantage ofthe accused since such 
statements, if they did not tally with what 
had been elicited in the cross-examination 
before the charge, would have differed from 
itand damaged their credibility as wit- 
nesses. No such reasoning on the- part 
of Mr. MHaiderkhan appears on the 
record, Š : 
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only and Iam unable to come to any other | 


conclusion than the one appearing on the 
record, namely, that Mr. Haiderkhan was 
satished that he had cross-examined the 
witnesses tothe best of his ability and 
there was nothing further to be gained by 
prolonging the trial, by further cross-exa- 
mination. Indeed the natural desire of 
the accused to shorten the trial as far 
as possible is evidenced by the application 
of their Counsel to admit the evidence of 
certain witnesses recorded by the Magis- 
trate’s predecessor. Whether the Court 
was mistaken or noin refusing at first to 
consider the charge recorded by the Ma- 
gistrate who originally dealt with the 
case as cancelled, itisclear that an op- 
portunity was given to cross-examine every 
one of the prosecution witnesses after 
July 22, and that this opportunity was 
refused. | 
Neither is there any substance in the 
complaint that the accused have been 
prejudiced as they were not allowed to 
cross-examine the prosecution witnesses 
in the order in which they desired. Reliance 
has been placed on Moosa Haji v. Emperor 
(2). In that case certain prosecution 
witnesses had been recalled for examina- 
tion on acertain day at the request of the 
defence. The complainant himself was not 
one of those so recalled but was present 
in Court and the defence had desired 
to recall him for cross-examination after 
the completion of the cross-examination of 
the other witnesses. The Magistrate ordered 


that as the complainant was in 
Court and was in poor health and 
might be absent on a subsequent ` 


occasion, he should be cross-examined on 
` that day. 
oust was incorrect and that the 
defence were entitled to cross-examine the 
witnesses who were summoned for the pur- 
pose and to postpone the cross-examination 
of one who was not so sammoned. In the 
case I am considering the witnesses were 
not summoned at the instance of the accused 
for cross-examination at all. ota ss 

They were summoned for examination ina 
de novo trial and the order in which (they 
were to be examined ?) rested at the dieere- 
tion of the prosecution. The only request 
that was made in respect of their 
cross-examination wason 20th July that the 
cross-examination should be postponed as 

(2) 142 Tnd. Oas. 479; AIR 1933 Cal 189; 37 CWN 
288; Ind, Rul, (1933) Cal, 274; 34 Or. L J 347; (1933) 
Or, Oas, 235. 
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the senior defence Counsel was absent and 
thatthe prosecution had not examined ali 
their witnesses on July 19 as directed 
The question of an examina- 
tion ina particular order was nos raised. 
The Court therefore was justified in prc- 
ceeding with the examination and cross- 
examination of witnesses in the ordinary 


“way. Afterthe charge had been framed 


an opportunity hed been given to the: 
accused, If they had had the witnesses 
resummoned, they would have been entitled 
toa resummoning and _ cross-examination 
in any order they wished but as pointed 
out in the preceding paragraph, that 
offer wasrefused. 

The main ground of attack in this 

revision application is that the proceed- 
ings before Mr. Kerawala have been en- 
tirely vitiated by the fact that the judgment 
is based on some of the deposition which 
were taken before Mr. Agarwal, and cases 
have been cited before me in support of this 
contention. The circumstances in Allu v. 
Emperor (3) are entirely different. In that 
case there were cross-cases in a communal 
riot. In neither of the cross-cases was any 
defence evidence taken and at the request 
cf the Counsel permission was piven in 
each case totreat the prosecution evidence 
in one case as defence evidence in the 
other. There isno need for meto reca- 
pitulate the arguments of Fforde, J., in 
that case showing that the procedure 
is entirely illegal and Iam in respectful 
agreement with his dictum that, 
“it is a well established principle of law that a 
prisoner can consent to nothing which is not auth- 
orized by law and the consent of Counsel for an 
accused person cannot validate a course of procedure 
which the law does not authorize.” 

Nothing can authorise the wholesale 
transfer of evidence from one case to another 
in a criminal trial. More apposite are: 
the decisions in Narayana Reddi v. Boj- 
anna (4) and in Sobh Nath Singh v. Em- 
peror (5). Inthe Madras case (8) the Magis- 
trate only allowed in a de novo trial the 
cross examination of the prosecution wit- 
nesses and Krishnan, J., held that the 
accused wished to have the witnesses exa- 
mined from the very first but were not 
allowed by the Magistrate and that the 
error in the procedure -vitiated the trial. 
A retrial was directed. In the Calcutta 
case (4) the complainant’s Counsel declined 
to examine the prosectuion witnesses when 

(2) 75 Ind. Cas. 980; A IR 1924 Lah. 104; 25 Or. L 
J 68; 4 Lah. 376; 6 Lah. L J 103. 

(4) 90 Ind. Oas 668; A IR 1925 Mad. 1280; (1925) 
M W N 652; 49 M L J 423; 26 Or. L J 1596. 

(5) 12 0W N 138, 
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2y had been recalled under s. 350, Cri- 
«nal Procedure Code. Thereupon accused's 
vunsel without demur proceeded to cross- 
amination, 

It was held that there had been no 
wopliance with the provisions of s. 350, 
«iminal Procedure Code and that it was 
ipossible to say that the accused had 
% keen materially projudiced as the 
onorary Magistrate had arrived at a 
snclusion on the evidence was not wholly 
corded by himself. There was no dis- 
ission of the question whether there had 
‘en any consent or not by the defence 
<ounsel and it is not clear if the latter's 
sreement was under a mistaken apprehen- 
on of the law or whether he considered 
mat a protest in the Court of the. Hono- 
«ry Magistrate was useless or inadvis- 
dle. 

The decision of Sher Khan v. Emperor 
) is of no assistance since it lays down 
ae obvious proposition that s. 350, Criminal 
rocejure Code, has no application to cases 
: rioting under s. 346 of that Code. Sub- 
ction (2), s. 350 lays this down expressly, 
1 Sahib Din v. Emperor (7) the District 
agistrate who was trying a case de novo 
ader s. 350, Criminal Procedure Code, 
corded the evidence, among others, of 
ae principal prosecution witness whose 
vidence was in direct denial of evidence 
hich he had given before the previous 
Magistrale. The District Magistrate how- 
zer considered that the evidence which 
ad been given before his predecessor 
as preferable and he acted on that 
astead of upon the evidence recorded by 
wmeelf. It is clear that such action ren- 
ered the object of the proviso (a) to sub- 

3:(1\,8.3 50, Criminal Procedure Codeen- 
rely nugatory, and it was held that, where 
le accused demand that the evidence 
ould be reheard, the evidence taken 
«fore the Magistrate's predecessor cannot 
e considered in preference tothe evidence 
corded at the rehearing and further 
aat, when the recalling of a witness is 
emanded, the right to recall must not 
e refused and that’ even if the witness 
‘ere dead his evidence before the pre- 
ious Magistrate cannot be considered. 
Under s. 350, Criminal Procedure Code, 
Magistrate may either proceed with the 
ase on the evidence recorded by his 
redecessor and continued by himself or 
(6) 144 Ind. Cas, 231; A I R 1933 Sind 191; Ind. 


ul. 1933 sind 173; 34 Cr. L J 749; (1933) Cr Cas, 579; 
7SLE 266, 


(7) 66 Ind. Cas 826; AIR 1922 Lah, 49; ?3 Or. L J 
30; 3 Loh. 115, 
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he may resummon the witnesses and re-com- 
mence the inquiry or trial. By proviso 
(a) however any accused person is entitled 
io demand that the witnesses or any of 
them shall be resummoned and reheard. 
The object of the section is that an accused 
person, if he so wishes, is entitled to obtain 
the decision of the Magistrate trying him 
on the evidence heard by that Magistrate 
alone. In the cases which have been cited 
before me it is clear that this right was 
infringed by the Magistrate declining to 
have the witnesses examined in chief or, 
as in Sobh Nath Singh v. Emperor (5) 
acceding to the prosecution’s contention - 
that they need not be examined in chief. 
The Magistrate decided the cases on 
evidence not recorded by them in opposition 
to the wishes of the accused. In the case 
before me there has been no opposition 
to the wishes of the accused in respect 
of the recording of the evidence of the 
witnesses and on each occasion, when the 
previous deposition, was treated as part 
of the record it was done at the express 
wish of the accused's Counsel and, as is 
apparent from the order sheets, after due 
consideration by the Court whether any 
prejudice would arise to the accused by 
such action. Of the three witnesses 
whose examination-in-chief was waived, 
one was the doctcr who has examined 
the injured Hindus and the other two were 
witnesses to a seizure of articles from the 
house of one of the accused. The doctor 
was cross-examined on the nature of the 
injuries, and of the search witnesses one 
was nob cross-examined atall, the Counsel 
saying on his going into the witness box 
that he did not wish to cross-examine him, 
and the other was asked a single question 
on a point irrelevant to the evidence which 
he had given. The witness in respect of 
whom the defence Counsel asked that his 
earlier deposition might be recorded as he 
was ill was a relevant witness to the affray 
and had been cross-examined at consider- 
able length before Mr. Agarwal. By the 
provisions of s. 350, Oriminal Procedure 
Code, the accused were entitled either to 
have the case decided partly on the evi- 
dence recorded before Mr. Agarwal and 
partly on that recorded by Mr. Kerawala, 
or to have the whole evidence recorded by 
Mr. Kerawala. The choice was theirs and 
when under the terms of the proviso they 
asked that all the witnesses should be 
resummoned and reheard, I am of opinion 
that there is nothing in the section which 
debars them from expressly waiving their 
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right in respct of afiy particular witness. _ 
No such waiver was forced un them or 
even suggested to them and the request 
made by their Counsel was made solely 
with the object of expediting the proceedings 
and of saving time in a lengthy trial. It 
is manifest that in respect of the doctor 
and the search witnesses nothing could 
have been elicited which differed from 
their former testimony, and in respect of 
the witness to the affray, although fresh 
examination and cross-examination may 
have elicited differences, he was one witness 
among many and a disregard of his testi- 
mony would not have influenced the ulti- 
mate decision, and itis this fact, no doubt, 
that weighed with the learned Counsel in 
making the request and with the Court in 
acceding to it. Insucha request and in 
the granting of it, I am of opinion, there 
was no irregularity and I hold that, when 
the accused in any trial have demanded 
that the witnesses be recalled, they are at 
liberty in respect of particular witnesses, 
if it suits their purpose, to waive their 
examination or part of it. 


A decision based on evidence recorded 
partly by one Magistrate and partly by an- 
other is legal so long as the accused do not 
object to it and in respect of the evidence 
recorded by Mr. Agarwal, there has been 
no objection but on the contrary a specific 
request that it should be considered. Iam, 
therefore, of opinion that there has been 
no illegality whatever in allowing the evi- 
dence of Ramdayal recorded by Mr. Agarwal, 
to remain on record for consideration and in 
permitting the cross-examination of the 
doctor and the search witnesses without 
recording their evidence in chief anew. 
(The rest of the judgment is not material 
for the purposes of this report Ed). 


D. Order accordingly. 


ie 


LAHORE HIGH COURT 
Civil Revision Petition No. 504 of 1933 
i March 5, 1934 . 
HILTON, J. f 
RAMJI LAL — DEFENDANT- PETITIONER 
om versus 
DEBI SAHAI—P taInTIFF—RESPON DENTS 
Burden of proof —Sutt for money—Thumb-mari on 
receipt proved to be that of plaintiff —Onus of non- 
payment is on plaintiff—Evidence led by parties— 
Court believing plaintiff's evidence—Question of anus 
is immaterial, - 4 


“proving non-payment 
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Where in a suit for money, the thumb-mark on the 
receipt is proved to be that of the plaintiff, the 
onus of proof of non-payment shifts on to him. Bur 
when both parties have led evidence and both 
parties have entered the witness-box and the Cour 
has believed the evidence of the plaintiff and dis 
believed that of the defendant, it is not important or 
whom the onus lay to begin with. 


O. R. P. for revision of the order of the 
Subordinate Judge, lst Class, with specia’ 
hao powers, Gurgaon, dated June 23 

Mr. Shamair Chand, for the Petitioner. 

Mr. Jiwan Lal Kapur, for the Respond: 
ent. 

Judgment.—There is no force in the 
contention that the plaintiff failed 
plead fraud, because the issue was whethex 
the money was repaid or not and the Cast 
has been decided on this issue and no’ 
upon any issue of fraud. 

Regarding the question of onus it is true 
that when the thumb-mark is proved t 
be that of the plaintiff the burden o 
shifts to him, bul 
both sides led evidence and both partie: 
entered the witness box and the lowe: 
Appellate Court has believed the evidence 
of the plaintiff and disbelieved that of thi 
defendant and it is not therefore important! 
on whom the onus lay to begin with. 

Regarding the judgment of Sarda: 
Partap Singh, this was legitimately used tc 
discredit the defendant as a witness on his 
own behalf. 

There remains the point that the lowes 
Appellate Court admitted fresh evidence ir 
appeal, namely a copy of a statement 
made by the defendant on December 19 
1932. The reasons given were that ihi: 
evidence enabled the Court to decide con: 
clusively the question of the nature of the 
receipt. I think this admission of fresk 
evidence was not improper in these cir 
cumstances, Moreover, it is clear that the 
lower Appellate Court disbelieved the evi 
dence of Pal Singh in any case and hac 
this fresh evidence not been admitted, the 
result would have been the same, Ni 
other point of substance was raised. | 
dismiss the petition with costs. 

N. Petition dismissed, 
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_ _ PATNA HIGH COURT 
Oivil Revision Petition No. 629 of 1933 
July 17, 1934 
VARMA, J. 
KUNJA BEHARI AND OTHERS— 
PETITIONERS 
is versus 
MOHIT SINGH AND OTHERS— OPPOSITÉ 
PARTIES. 
Hindu Law—Religious Endocument—Idol—Suit by 
shebait in representative capacity—Idol, if should be a 
«arty—Civil Procedure Code (Act V of 1908), 
), XXXIII, r 1\—Application by shèbait for permis- 
sion to sue as pauper—Questions to be considered, by 
Fourt, 
It is not necessary to make an idol a party to the 
suit, where the shebait sues in a representative capacity. 
Where the shebait was to recover the possession 
of debuttar property with an application for per- 
mmission to sue as a pauper, the question for considera» 
bation is with whose properties is the Court concerned ? 
[s the Court tolook to -the property of the shebaits 
or the property ofthe idol? It must be found out 
«whether the trust property vesting in the idol is 
sufficient to pay the court-fees. 


Mr. S. C. Mazumdar, for the Petitioners. 

Messrs. A. B. Mukerjee and U. N. Banerji, 
for the Opposite Parties. 

Judgment.—This is an application on 
behalf the defendants against the order of 
the Munsif of Dhanbad, dated November 
14, 1933, allowing the plaintiffs in a suit 
to sue in forma pauperis. The plaintiffs 
as shebaits sued for recovery of possession 
of certain debuttar properties which were 
acquired by the defendants. Along with 
that prayer there was the prayer for realiz- 
ing a sum of Rs. 100 which the plaintiff had 
given to tbe defendants as a result-of cer- 
tain contractual negotiations. The learned 
Munsif after examining the plaintiffs sent 
out notices as a result of which the report 
which is to be found on the records of the 
case was made by a Sub-Deputy Collector. 
The Sub-Deputy Collector was not examin- 
ed but unfortunately the learned Munsif 
has relied upon that report which is no 
evidence at all for the purpose of coming to 
his conclusions on the matter before him. 
That is the initial difficulty but that report 
is also mixed up with parts of his order on 
this particular question whether the plaint- 
iffs should be allowed to sue in forma 
pauperis or not. Jt is difficult to ignore the 
confusion that has arisen on account of his 
having taken the report as evidence. There 
was some discussion before the Oourt be- 
low as to whether non-joinder of the idol 
was a fatal defect or not. The Court has 
come to the conclusion that when the she- 
baits were suing in their representative 
capacity, it was not necessary to have the 
idol as a party. 1 entirely agree with this 
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conclusion of the learned Munsif; but then 
the question that arises is with whose prop- 
erties are we concerned? Are we to look 
to the property of the shebatts or the proper- 
ty of the idol? From the order it is not 
clear whether he has gone into the matter 
with a view to find out if the idol had any 
property standing in his name. Being 
shebaits the plaintiffs may not be liable 
to pay court-fee out of funds which do not 
belong to the trast property; but the ques- 
tion is whether or not the trast property 
which vested in the idol was or was not 
sufficient to pay the court-fee. 

The next point that has to be considered 
is thatin the suit, rightly or wrongly, the 
shebaits claimed a sum of Rs. 100, It is 
not clear from the order of the learned Mun- 
sif whether they were claiming it in their 
personal capacity or as shebaits. If they 
were claiming the amount in their personal 
capacity, then the observation of the learned 
Munsif that it has not been suggested by 
the defendants that they have any trust 
property in their hands loses much of tts 
weight, because then. we are concerned not 
wilh the trust properly, but with the prop- 
erty which the plaintiffs possess and on that 
point the only evidence against their being 
paupers was their own statement and the 
report which I have held to be no evidence 
in the eye of the law. I would, therefore, 
set aside the order of the learned Munsif 
dated November 4, 1933, and send back the 
case to be disposed cf according to law in 
the light of the observations which I have 
made above, -There will be no order as to 
costs. A 


D. Case remanded, 





PESHAWAR JUDICIAL COMMIS- 
a. SIONER'S COURT 
Civil Appeal No. 152-68 of 1933 
June 29, 1934 
ALMOND, J. O. 
NASIR AHMAD AND ANOTHER — 
APPELLANTS 
VETSUS 
Musammat MAHBUB AND OTHERS— 
PLAINTIFF AND DEFENDANTS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0O. XLII, 
r. 1 (a), s 98—District Judge passing order setting 
aside rejection of plaint—Appeal, if lies—Order, if 
a decree, 

No appeal lies within the meaning of O. XLIII, 
r. 1 (u), Civil Procedure Qode, from an order 
by a District Judge rejecting a plaint. Such 
an order does not amount to a decree, as thera 
has been merely a decision as to whether the 
plaint is properly presented so as to enable the 
Gourt to decide the matters in .controversy, - No 
appeal, on the ground that neither a decree nor an 


B12. 


appealable order is passed by the District 
lies to the High Court. Cotton Trading Syndicate 
Commission Agency, Bombay v. Molawamal Sivram 


Das (1) and Dattatraya Purshottam v. Radhabai (2), 
tollowed, 


C.A. from anorder of the Third Additional 
Judge, Peshawar, dated October 23, 1933. 

Sardar Raja Singh, for the Appellants. 

Lala Charanjitlal, Lala Ram Labhaya and 
Mr. Ram Saran Singh, for the Respondents. 

Judgment.—tIn this case the plaintiff 
Musammat Mahbub brought a suit for 
possession of certain immovable property 
by partition. She fixed the value of the 
suit for purposes of court-fee as Rs, 403-4-6 
on an ad valorem basis. ‘The trial Court 
doubted the correctness of this valuation 
and issued a commission. The Commis- 
sioner reported the value of the property 
in suit to be over Rs. 3,000 and the trial 
Court therefore required the plaintiff to 
make the court-fee good on this amount. 
She failed to do so and the plaint was 
therefore rejected. She appealed to the 
Court of the District Judge and the learned 
Additional Judge found that she was in 
possession of a portion of the property 
and therefore the correct valuation for 
purposes of court-fee was Rs. 10 as laid 
down in Judicial Record, Vol. 2, No. 13. 
He therefore remanded the case to the 
Senior Sub-Judge with instructions to 
decide the suit on merits. 

A further appeal was presented to this 
Court by two of the defendants praying for 
restoration of the order of the trial Court 
rejecting the plaint. The appeal was 
in the first place stamped as a further 
appeal from a decree, but on objection 
being taken by the office of this Court, 
the court-fee of Rs. 10 was removed and 
a court-fée of Rs. 4 was put on the appeal 
on the ground that il was an appeal from 
an order and it appears to have been 
argued before my learned predeces- 
sor at a preliminary hearing of the 
case that the appeal lay under O. XLIII, 
r. 1 (u), Civil Procedure Code. 

A preliminary objection is taken by 
the learned Counsel for the plaintiffs- 
respondents that no appeal lies to this 
Court on the ground that neither a decree 
nor an appealable order has been passed 
by the learned Additional Judge. As 
authority for the fact that it is not an 
order, he relies on a case reported as 
Cotton Trading Syndicate Commission 
Agency, Bombay v. Malawamal Sivram 
Das (|), a Bench ruling of the Lahore 


(1) 131 Ind, Oas. 750;-A I R 1931 Lah, 497; Ind, Rul. 
(1931) Lah, 510; 32 R L Rag, : 
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High Court which is exactly on all fours 
with the present case. It was there held 
that the order setting aside the rejection 
of a plaint was not an appealable order 
within the meaning of O. XLII, r. 1 
(u). The question, however, was not raised 
whether it amounted to a decree. The 
learned Ccunsel for the appellants in 
this Court contends that if the order of 
the Additional Judge is not an appealable 
order, then, it is a decree with the mean- 
ing of s. 2, Civil Procedure Code, as it 
determines the rights of the parties with 
regard to one of the matters in controversy 
at any rate. In my opinion, however, 
{here has been no determination of any 
matter in controversy in the suit. Thee 
has only been a decision as to whether 
the matter in controversy can be decided; 
that is to say, there has been a decision 
of a matter of precedure only. The case 
is somewhat similar to one reported as 
Dattatraya Purshottam v. Radhabai (2). 
At p. 634* occur the following remarks: 
“Issues of law on which a case may be dis- 
posed of most often raise questions of jurisdiction 
or of limitation, But a finding that the Covrt 
has jurisdiction or that the plaintifi has brought 
his suit within the time prescribed by the law 
of limitation does not determine the rights of the 
parties with regard to all or any of the matters 
in controversy in the suit; it merely enables the 
Court to proceed to inquire into those Tights.” 
Similar arguments apply to the facts 
of the present case. There has merely 
been a decision as to whether the-plaint 
is properly presented so as to enable the 
Court to decide the matters in controversy 
between the parties. For these reasons 
I hold that no appeal lies in this case 
and accordingly dismissthis appeal. The 
appellants to bear respondent’s cost on 
this appeal in any event. Pleader's fees 
Rs. 82. 
D. Appeal dismissed. 
(2)€0 Ind. Cas 837; A I R:92. Lom. #20; 45 B 
627; 23 Bom. 1 R 92. 
*Page of 45 b— ld ] 
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RANGOON HIGH COURT 
Criminal Revision Petition No. 291-B 
of 1934 
May 26, 1934 
Mos.ey, J. 

PO NYUN AND OTAERS 
VETSUS 
EMPEROR. 

Burma Gambling Act (I of 1899), ss. 10 (c), 5, 3 
(3)—Presence at cock-fight, if aiding and abetting— 
Money seized from the spectators at cock-fight—Legality 
of—Money, if“ instrument of. gaming" within the 
mëaning of d. 9 (3). 4 
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Mere presence at a cock-fight without aiding and 
abetting it by gestures, words or other form of 
aclive encouragement of the fight is not punishable 
unders. 10 (c), Burma Gambling Act. Queen: Empress 
v. Nga Kywe (|) and Queen-Empress v. Nga Shwe 
Kya (2), relied on. 

The Police have no power under s. 5 of the Act 
to seize or the Magistrate to confiscate the money 
seized on the spectators of the cock-fight or even on 
a person alleged to have taken an active part, The 
only provision for this isin the case of a common 
gambling house entered in accordance with the pro- 
visions ofs 6of the Act, Moreover, money except 
coins actually used for gaming is not included in 
the delinition of “ instruments of gaming ” ins, 3(3) 


of the Act. 
Cr. R. P. against an order of the 
Additional District Magistrate, Taikkyi, 


dated March 24, 1934. 


Report.—In his Criminal Regular Trial 
No. 29 of 1934, the First Class Additional 
Magistrate of Taikkyi, U Maung Maung, 
convicted 34 accused persons of gaming 
and making preparations to set cocks to 
fight in a placeto which the public have 
access with a common intention of wager- 
ing money under s. 10 (a), (b), (c), Gambling 
Act, and sentenced each of them to pay 
a fine of Rs. 15 or in default, to suffer 
seven days’ rigorous imprisonment. Six of 
those accused have been committed to jail 
for failure to pay the fine. Of the rest 
eleven have paid their fines in full and 
17 in part. The facts of the case briefly are 
that the Inspector of Police, Taikkyi, on 
information received, led a raid on a cock 
fighting waing at Zigon village. There 
can be no doubt that full preparation 
had been made for a cock-fight: and it 
seems that also minor attractions in: the 
form of gambling with playing cards-were 
Provided. The scene of the waing was 
in a mango-grove to which the public 
undoubtedly had access. As usually hap- 
pens on these occasions, as soon as the 
raiding party appeared there was a gene- 
ral stampede. ‘the Police succeeded in 
arresting some twenty of those present 
either on the spot or soon afterwards, and 
it appears that the remainder were arrested 
on information supplied by those arrested 
first of all. While I have no doubt that 
the accused are morally guilty and whole- 
heartedly supported the proceedings and 
intended to enjoy an afternoon’s gambling, 
it seems to me that the Magistrate con- 
victed them without having any materials 
on which to do so. The first prosecution 
witness, Sub-Inspector Maung Tin, describ- 
ed the arrests as follows: 


“When my party was about the length of a 
bamboo from the actual scene they all bolted 
away, leaving about 20 of them who were then 
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arrested by us. Their names are Maung Po Nyun, 
Tun Kyine, Tun Hline, Sani Bwin, San Hmyip, 
Po Tun, Po Thike, Po Tok, San Kwe, Maung 
Khine, Tun Khine, Maung Gyi, Aung Hmyin, 
Tun Yin, Ko Min Gyaw, Ko ‘Tha Shoon, Maung 
Fu, Ma Thein Yin, On Myint and Maung Tha 
Hline. Ont of them Aung Hmyin ran away but 
he was soon caught by us.” 

He also said that two small tables were 
found near accused Ma Thein Yin. The 
persons arrested were relieved of various 
sums of money found on them. The Sub- 
Inspector said further: 

“Remaining accused were arrested by me on the 
anas of accused U Min Gyaw and Ko Maung 

yi, 

Naturally, U Min Gyaw and Ko Maung 
Gyi being accused in the case, their 
is not on the record, but it 
appears to be all that exists forthe pur- 
pose of proving the presence of the other 
accused on this occasion. The Sub-Inspector 
could give no evidence at all as to who 
actually took partin the waing (presum- 
ably the gambling at cards is meant) or 
whether any commission was taken, nor 
could he say who acted as daing; nor did 
he see any wagering taking place. There 
was no cock-fighting when the Police arrived, 
apparently because only one cock had 
up to that time been procured. The 
Sub-Inspector of Police said that “accused 
Po Nyun was caught redhanded.” What 
he meant by redhanded he did not explain, 
excep! that earlier in his evidence he had 
said that he was informed that accused 
U Po Nyun was the daing for the cock- 
fighting, Most of the accused denied that 
they were present, a few admitted that they 
were present at the waing. From the evidence 
of first defence witness Maung On Saing, 
it seems to be borne out that the accused 
Maung Po Nyun was more than a mere 
idle spectator and was taking an active 
part in promoting the cock-light. I en- 
tirely fail to see how the Magistrate could pos- 


-sibly have convicted accused Nos, 21 to 32, 


35 and 36, as there is literally no evidence 
whatever on the record of their presence 
at the waing. With regard to’ the first 
twenty accused, while it may be taken 
as proved that they were present, there 
seems to me to be absolutely no ground 
for holding that they were committing 
any of the cifences defined in s. 10, Burma 
Gambling Act, with the exception of Maung 
Po Nyun. Undoubtedly there was pre- 
paration but withthe exception of Maung 
Po Nyun it seems impossible to say that 
any of the other accused were taking 


part in that preparation. 


It clock fighting had been-actually in 
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progress and those present were taking 
an aclive interest in it and laying wagers 
it might be possible to hold that by doing 
so they were aiding and abetting the 
public fighting of the birds; but as accord- 
ing to the evidence there had up to 
the time of the raid been no fighting 
these accused could not beheld guilly even 
of aiding and abetting public fighting. 
In my opinion, Manug Po Nyun definitely 
was guilty of the offence defined in 
s. 10 (c) of the Act; he was an abettor if 
only under the first definition of an abettor 
in s. 107, Indian Penal Code, as he Clearly 
instigated other persons to fetch another 
cock for the purpcse of constituting a 
fight. With regard to him therefore I agree 
with the finding and sentence of the trial 
Court. With regard to the remaining 
accused, however, I consider that there is 
no foundation in the record for the con- 
victions and sentences and I therefore 
submit the trial record with a copy of 
this order to the High Court under 
s. 488, Criminal Procedure Code, with a re- 
commendation that the convictions and 
sentences in respect of all the accused 
except No. 1 be set aside. It is unfortunate 
that in the cases of the six accused who 
suffered imprisonment it is not now possible 
to annul what has been done to Carry out 
the sentences. : 
Judgment.—I think the District Ma- 
gistrate has overlooked the evidence tbat 
cock’s feathers were found in a glass 
which certainly goes to show that one 
fight had already taken place. But I 
agree that there wae nothing to show that 
any of the applicants except Maung Po 
Nyun had taken any part in the cock- 
fight, or were more than mere spectators. 
Meie presence at a fight without aiding 
and abetting it by gestures, words or 
other form of active encouragement of the 
fight is not punishable under s. 10 (c) 
Gambling Act: vide Queen-Empress v. Nga 
Kywe (1) and Queen-Empress v. Nga 
Shwe Kya (2). It appears also to have 
been overlooked that the Police had no 
power under s. 5 of the Act to seize 
or the Magistrate to confiscate the money 
seized on the spectators of the fight or even 
on Maung Po Nyun. The only provision 
for this isin the case of a common gambl- 
ing house entered in accordance with the 
provisions of s. 6 of the Act: see on this 
Po Hla v. Emperor (3). Money except 

(1) (1872-92) L B R 163, 

(2) (1892-96) 1 U B R 119, 

(8) (1907-08) 3 L B R 227; 7 Cr, LJ 488. 
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coins actually used for gaming is not in- 
cluded in the definition of instruments of 
gaming” in s. 3 (8) of the Act. The 
convictions and sentences on all ihe ap- 
plicants except Po Nyun will be set aside, 
and they will be acquitted and the 
fines paid refunded. The moneys seized, 
Rs. 104-9-6, will be refunded to the persons 
to whom they belong. It is not clear 
whether all the exhibits sold were lawfully 
confiscated as instruments of gaming, but 
they realized Rs. 1-1-0 only. | 

D. Convictions set aside. 





PATNA HIGH COURT 
Special Bench 
Miscellaneous Appeal No. 47 of 1933 
August 16, 1934 
MOHAMMAD Noor, Jauus AND Varma, JJ. 
THAKAN CHAUDHURI— APPELLANT 
versus 
LACHMI NARAIN AND OTHERS -- 


RESPONDENTS. 

Court fees— Mortgage decree—Decree-holder paying 
court-fee on amount due on date of institution of suit 
— Whether entitled to execute decree for higher amount 
on account of interest without payment of additional 
court-fee—Costs—-Additional court-fee paid, if can 
be recovered as costs—Interest accruing after 
institution of suit—Plaintiff,if can becalled upon to 
pay court-fee on the interest. 

The holder of a mortgage decree . who had paid 
court-fee on the amount due at the date of the 
institution of the suit can execute a decree for ahigher 
amount on account of interest pendente lite without 
“being liable to pay additional court-fee calculated on 
the higher sum. This amount of additional court-fee, 


if paid, cannot properly be regarded as costs in the 


case, to be recovered from the judgment-debtors, 
Jamtna Raiv. Ramiahal Raut (1), overruled. Debi 
Lal-y. Gosain .Koleshar (5), affirmed. Ram Bhujawan 
Prasad v. Nathoo Ram (3), approved.. Percivla v. 
Collector of Chittagong (2, distinguished. 

Thereisno provision in the Court Fees Act under 


‘which a plaintiff can be called upon to pay court-fee 


onthe amount of interest which accrues after the 
institution of the suit. 


. M. A. against an order of the Sub-Judge, 
Muzaffarpur, dated November 17, 1932, 


Messrs, Ram Prasad and D. C. Varma: 
for the Appellant. 

Messrs. Baldeo Sahay and Phulan Prasad 
Varma, for the Respondents. 

Mr. Guru Saran Prasad, for the Crown. 

James, J.—The respondent instituted 
a suit on a mortgage bond claiming 
interest up to the date of suit valuing 
the suit at the amount, principal and 
interest, calculated as due at the date of 
institution, and paying court-fee on this 
amount. The suit was decreed for this 
amount with further interest which accrued 
pendente lite. The decretal amount was 
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in due course realized from the judgment- 
debtors in execution proceedings, after 
which the execution case was struck off with 
a note of full satisfaction. When the de- 
eree-holder desired to withdraw the amount 
which had been realized, he was required 
by the Subordinate Judge to pay an ad- 
ditional sum of Rs. 210 as court-fee on 
the amount of interest which had accrued 
from the date of suit tothe decree. The 
decree-holder paid the court-fee, and then 
instituted further execution proceedings 
against the judgment-debtors to recover 
from them these additiona! costs incurred 
in the suit. The judgment-debtors pro- 
tested. The Subordinate Judge before 
whom the objection came was of opinion 
that the order calling upon the decree- 
holder to pay additional court-fee was bad 
in law; but as an order had been made 
by his predecessor, by which the decree- 
holder was entitled to realize the value of 
. this court-fee from the judgment-debtors, 
he considered that execution must proceed, 
and the order must be enforced. The 
judgment-debtors appealed to this Court. 
The appeal came before a Division Bench, 
but as there was some conflict of decisions 
in this Court on the question which had 
to be determined, the appeal has been re- 
ferred to a larger Bench. 

It appears that in Muzaffarpur there is 
a standing order of the District Judge 
that additional court-fee must be exacted 
for interest accruing pendente lite decreed 
in mortgage suits before execution is taken 
out, or before the decree holder is permitted 
to withdraw the amount realized in execu- 
tion. This procedure is apparently based 
on the decision in Jamuna Rai v. 
Ramtahal Raut (1), wherein the late Sir 
Jwala Prasad remarked that a plaintiff 
decree-holder seeking to enforce a decree 
directing payment of future interest is 
bound to pay the court-fee upon the in- 
terest claimed by him in execution for which 
no court-fee was paid in the suit, Sir 
Jwala Prasad remarked ; 

“There can hardly be any doubt that a mort- 
gagee seeking toenforce the mortgage and praying 
to recover the amount due thereunder has to pay 
court-fee not only upon the sum decreed but also 
upon the interest that becomes due to him sub- 


sequent to the decree and which he claims in the 
execution,” 


This was the ground upon which the 
decision was based, though the Judges in 
that case were dealing with the question 
of the court-fee payable on a memorandum 


w 77 Ind, Oas. 1039; A I R 1922 Pat 387; 1 Pat. 19; 
3P LT 790. 
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of appeal. As authority for this pro 
position Sir Jwala Prasad relied upon the 
decision in Percival v. Collector of Chitta- 
gong (2). That was an appeal in a land 
acquisition case, wherein the appellant is 
required to state definitely the amount which 
he claims in excess of the award and to 
pay court-fees on that amount. In that 
case the Judges found themselves unable to 
award to the appellant an amount in excess of 
that claimed by him io his memorandum 
of appeal though they remarked that it might 
have been open to him at an earlier stage 
to amend his memorandum of appaal and 
to pay court-fee on the higher amount 
claimed. - But appeals under the Land 
Acquisition Act, are governed by the pro- 
visions of that Act and it does not appear 
to us that the special provisions of that 
Act should be extended by analogy to vary 
the precise provisions of the Court Fees Act, 
a fiscal enactment which must be strictly 
construed. 

The question which is now before the 
Court, of whether the holder of a mortgage 
decree who had paid court-fee on the 
amount due at the date of the institution 
of the suit could execute a decree for a 
higher amount on account of interest pen- 
dente lite without being liable to pay ad- 


- ditional court-fee calculated on the higher 


sum, came before a Division Bench (Coutts 
and Ross, JJ.) in January 1922, in the 
case of Ram Bhujawan Prasad v. Nathoo 
Ram (3). The Bench held that no additional 
court-fee was leviable. 

On October 30, 1922, Sir Jwala Prasad 
as Taxing Judge re-asserted the view which 
he had expressed in Jamuna Rai v. Ram- 
tahal Raut (1), that a successful plaintiff 
should not be allowed to execute his 
decree unless he paid additional court-fee 
on the interest which had accrued pendente 
lite: Kali Prasad Singh v. Mathura Prasad 
Singh (4). On July 26, 1926, in Debi Lal 
v. Gosain Koleshar (5), the view thal ad- 
ditional court-fee was payable on interest 
pendente lite was not accepted by Ross 
and Kulwant Sahay, JJ. In that case the 
plaintiff had appealed to the High Court 
where he obtained a decree for a larger 
sum than that on which court-fee had been 
paid at the time of presentation of the 
plaint. The Stamp Reporter recommended 

(2, 30 0.516. 
ae 70 Ind, Oas. 488; A I R 1922 Pat. 5) 3P LP 
(4) 77 Ind. Oas 1051; A I R 1923; Pat. 28; 1 Pat. L 
R16; 3P LT 813. . 

a 105 Ind. Oas, 395; AI R1928 Pat. 53; 8 PLT 
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ihat the court-fee on the excess should 
be realized from the successful appellant 
but the Judges remarked that they found 
no provision in the Court Fees Act, under 
which the appellant could be called upon 
to pay additional court-fee in the circum- 


stances. The next case to which our 
attention is drawn is Sadhu Saran 
Rai v. .Barhamdeo Lall (6). The 


Stamp Reporter had reported that the 
memorandum of appeal of the plaintiff 
mortgagee in the Court of the District 
Judge had been insufficiently stamped, 
and that additional court-fee was due on 
account of the accrual of interest upon the 
principal amount since the filing of the 
plaint, The late Sir B. K. Mullick observed 
in that case : 

“We cannot find any provision of law autho- 
rising the assessment of additional court-fee by 
reason of the accrual of interest pendente lite. 
Here the appeal was by the plaintiff and the 
subject-matter in dispute was the amount claimed 
in the plaint and no question arose under s. 1), 
Court Fees Act.” 

A month later, in First Appeal No. 28 
of 192+, the Taxing Officer in drawing 
the attention of another Division Bench to 
a report of the Stamp Reporter also drew 
their attention to this recent decision of 
Mullick and Kulwant Sahay, JJ. The amount 
claimed as due at the date of the suit 
had been Rs. 38,659, but interest pendente 
lite brought the amount of the decree to 
Rs. 42,196. The defendant appealed, pro- 
perly valuing his appeal at the whole 
amount decreed, but the Stamp Reporter 
remarked that the plaintiff-respondents 
were liable under s. 12, Court Fees Act, to 
pay an additional court-fee of Rs. 100 on 
their plaint. The learned Judges 
remarked : . 

“No question of additional court-fee arises in this 
case, The decision of Mullick and Kulwant Sahay, 
JJ., is directly in point with which we entirely 
agree....... (1). 

The standing order of the District Judge 
of Muzaffarpur, appears to have been issued 
in accordance with the practice followed 
in the High Court for a few years up to 
the end of 1926; but the rule laid down 
in Jamuna Rat.v. Ramtahal Raut (1), 
has long ceased to be followed in the 
High Court and we consider that the 
decisions of the Division Benches in the 
eases of 1926 must be accepted. The Sub- 
ordinate Judge of Muzaffarpur erred in 
requiring the decree-holders to pay ad- 
ditional court-fee, and this amount cannot 
properly be regarded as costs in the case 


(6) 103 Ind. Cas. 592; A IR 1927 Pat. 230; 8 PL 
T355. ; 
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to be recovered from the judgment- 
debtors. | 
I would, therefore, allow this appeal with 
costs and set aside the order by which 
the Subordinate Judge directed that ex- 
ecution for the sum of Rs. 210 should 
proceed. 
Mohammad Noor, J.—I entirely agree. 
In my opinion Jamuna Rai v. Eamtahal 
Raut (1), was not correctly decided. 
There is no provision in the Court Fees Act 
under which a plaintiff can be called 
upon to pay court-fee on the amount of 
interest which accrues after the in- 
stitulion of the suit. 
Varma, J.—I agree. 
N. Appeal allowed. 


—,-——- 


MADRAS HIGH COURT 
Letters Patent Appeal No. 64 of 1933 
February 19, 1934 
JACKSON AND BUTLER, JJ. 

RAJAH or SIVAGANGA—APPELLANT 
versus 
VENKATACHALAM CHETTIAR 
AND OTSERS—RESPONDENTS. 

Madras Estates Land Act (I ef 1908), s. 189 (3) 
—Rent suit—Decision on question of title, finality 
of—Practice—New plea—Point of Kes judicata. 

Per Jackson, J.—Even though in settling a rent dis- 
pute a Revenue Court may have to consider and 
decide a question of title, its decision on a question 
of title will not be final inasmuch as it is not a 
matter exclusively within the jurisdiction_of the 
Revenue Court. Sobhanadhri Apparao v. Dathadu 
Venkataraju (1) and S a. No. 786 of 1919 (unre- 
ported) followed. Haystead v. Commissioner of Taxa~ 
tion (2) Muhammad Keramat Ali Khan v. Ganeshi 
Lal (x), Daulat Ramv. Munshi Ram (4) and Rajes- 
wara Sethupathi v. Muthudayana Pillai (5), dis- 
tinguished. 4 

Per Butler, J.— Though a question of res judicata is 
a point of law, it cannot be raised for the first 
time in second appeal where the basis for the 
plea was not laid in the lower Courts by 
establishing the judgments relied upon as constitut- 
ing the bar. 


Let. Pat. Ap. against the judgment and 


‘deeree of Mr. Justice Pakenham Walsh 


dated March 9, 1933, and passed in 
Second Appeal No. 386 of 1929, preferr- 
ed to the High Court against the decree 
of the Court of the Temporary Subordinate 
Judge, Devakottah, in A. 8. No. 36 of 1928 
(O. 8. No. 628 of 1925 on the file of the 
Court of the District Munsif of Mana- 
madura.) 

Mr. K. Kuttikrishna Menon, for the Appel- 
lant. 

Messrs. M. Patanjali Sastri and C. Rama 
Rao Sahib, for the Respondente. 

Jackson, J .—Plaintifis sue for a declaras 
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tion that the suit lands form part of the 
village of Velampattai of which lst def- 
endant is the land-holder: and not of 
Thamarakolam of which defendants Nos. 2 
to 5 are land-holders. : j 

The District Munsif and Subordinate 
Judge decreed their suit and this Court on 
second appeal dismissed it, finding that 
the question of ownership had already 
been decided in a rent suit by the 
Revenue Court (ss. 91/21 R. D. O. 
Devakottah) between plaintiffs and defend- 
ants Nog, 2-5 and this constituted res 
judicata. 

Hence the Letters Patent Appeal. 

Unders. 189 (3), Madras Estates Land 
Act the decision of a Revenue Court on a 
matter within its exclusive jurisdiction 
shall be binding in any civil suit. That 
isto say that the legislature has provided 
a cheap and speedy final settlement of 
such rent disputes as are within the 
exclusive jurisdiction of the Revenue 
Court, but of course never intended that 
larger questions of title and so forth 
should besummarily settled in this fashion. 
No doubt in settling. a rent dispute a 
Revenue Court may have to consider a 
question of title. Its decision as regards 
the rent sued for will be final, but as regards 
the title, a matter which obviously is not 
within its exclusive jurisdiction its decision 
will not be final. 

That it must be a matter exclusively 
within the Revenue Courts jurisdiction has 
been ruled in an unreported case S. A. 
No. 786 of 1919 which is approved in 
Sobhunadhri Apparao v. Dathadu Ven- 
kataraji (1). < 

In the case mainly relied upon by this 
Courtin the Second Appeal, Hoystéad v. 
Commissioner of Taxation (2), there was no 
question of Courts of various jurisdiction 
such as a Revenue and ordinary Civil 
Court; for both cases came before the same 
Australian Court. Also in Muhammad 
Karamat Ali Khan v. Ganeshi Lal (3) both 
suits were cognizable by ths Revenue 
Court. (See p. 6604). 

In Daulat Ram v, Munshi Ram (4) a 
Single Judge has held that so long as the 


(1) 60 Ind. Cas. 700; 43 M 859; (1920) M W N 
a 39 M L J 476; 12 L W is: 28 M LT 


9. 
(2) (1923) AO155;95 LJ POT; ai 
TLR 207, 073; I3EL T 354; 42 


(3) 101 Ind. Oas. 518; 49 A 653; LRA A 125 
E PEE ê I R D27 Mad. 552, Zn 
nd, Cas. 99; A I R 1932 Lah, 623: 
- Rul. (1933) Lah. 307; 3ŁP L R463, menue 
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decision was within the jurisdiction of the 
Revenue Court it would bs res judicata 
inthe ordinary Court, without considering 
whether it should not or should be within its 
exclusive jurisdiction. Possibly the Lahore 
Law corresponding to s. 189 (3) of our Act 
is different; if not, in the light of the 
Madras rulings quoted above we should bs 
unable to agree with this decision. 

Rajeswara Sethupathi v. Muthudayana 

Pillai (5) is-no departure from the other 
Madras rulings, because there the ratio 
decidendi is that because the decision as to 
occupancy right is on a matter falling 
within the exclusive jurisdiction of the 
Revenue Court therefore it is res judi- 
cata. 
Once it is found that the plea of res 
judicata fails, the decision of the Sub- 
Judge which ison a matter of fact must 
prevail. The appeal is allowed with costs 
throughout. 

Butler, J.—I agree that the ‘appeal 
should be allowed. I prefer, however, to 
rest my judgment on the ground that the 
point should not have been allowed to be 
raised in second appeal. Itis a point of 
law but the basis for the plea of res 
judicata was not laid by establishing the 
judgments relied upon as constituting the 
bar. The plaintiffs had impleaded as 
defendants both parties claiming title to 
collect rent, and the lst defendant in his 
written statement: offered 10 be joined as 
plaintiff in the suit. If the point of res 
judicata had then been raised, he could 
either have been transposed as plaintiff or 
could have brought a separate suit. As 
it is, the parties have had the expense of 
contesting the suit on the merits, and it 
is oaly when they failed on these, that 
defendants Nos. 2—5 raise the belated plea 
of res judicata. In my view they should 
not have been permitted to dothisas the 
basis therefor had not been laid in the 
lower Courts. In the absence of such a 
plea the suit clearly lay. I, therefore 
agree that the appsal should be allowed 
with costs throughout, 

A. . Appeal allowed. 

(5) 112 Ind. Oas 496; 5? M 332; 55M L J 379; 28 
L W 527; AI R 1928 Mad. 1122, f 
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PATNA HIGH COURT 
Criminal Revision Petition No. 326 of 
1934 


July 19, 1934 
Varma, J. 
BIHARI LAL—PETITIONER 
VETSUS 
RAMPIRIT RAM—Oppostre Parry. 
Copyright Act (III of 1914}, ss, 10 (1) and 7 (b)— 
Order under s, 10 (1)— Appeal therefrom~ Order not 


showing under what clause of s.7 prosecution started 
—Trral, if fair. 


So far as the order under s. 10 (1) of the Copyright 


Act is concerned, there is a special appeal provided 
by cl. (2). 


Where the criminal proceedings for infringement 
of copyright of books was started by an orderfrom 
which it didnot appear under which clause of 8. 7 


of the Copyright Act the accused was being tried and 
also the accused himself did not know it : 


Held, that the accused did not have a fair trial. 

Or. R. P. from an order of the Sub- 
Divisional Officer, Gaya, dated April 9, 
1934. : 


Mr. Raj Kishore Prasad, for the Peti- 
tioner. 


Judgment.—This is a petition on behalf 
of one Bihari Lal who has been convicted 
under s. 7 (b) of the Indian Copyright Act, 
III of 1914, and sentenced to pay a fine 
of Rs. 40 and in default, simple imprison- 
ment for one month. There was also an 
order under s. 10 (1) of the same enact- 
ment for the confiscation of several books 
found in the house of the petitioner. The 
case for the prosecution is that there 
wasa book published by the complainant's 
father which was known as “Bibaha Hari 
Kirtan” and the rights in that book were 
infringed by the accused publishing the 
book known as “Ram Bibaha Hari Kirtan” 
which was published in Benares in the 
Sang Vidyalaya Press. The case was 
tried summarily by Mr. N. Moitra, Sub- 
Divisional Officer of Gaya. 

Mr. ‘Raj Kishore Prasad appearing on 
behalf of the petitioner has raised various 
points of law as well as mixed points of law 
and fact in this case. He argues that this 
was not a case which should have been 
tried summarily; that non-registration of 
the copyright of the book “Bibaha Hari 
Kirtan” is fatal to the charge under s. 7 
(b) and that the book was not an original 
book. He, thereforé, argues that there 
was no copy right in the book and 
therefore, there was’ no infringement. 
The last point that he argues is that he had 
not had a fair trial. 

For the purposes of this case 
not be necessary for me to go 

ther points urged excepting the 


» it may 
into the 
last one, 
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It appears from the order sheet of the 
trial Court that the complainant was exa- 
mined on March 5, 1934, and the order 
passed thereafter was: “Summon Bihari 
under s, 7; Act III of 1914”, etc, From 
this order it does not appear under which 
clause of s. 7 he was being summoned, 
because in s. 7 of the Copyright Act 
there are no less than five clauses. In 
answer to the summons issued by the 
Court, the accused appeared on March 20, 
1934, but it appears that the officer 
was out on tour and the next date tixed 
by the gentleman in charge was April 
6, 1934. So even on March 20 he did not 
know under which clause of s. 7 he was 
going to be prosecuted. On April 6 some 
witnesses were examined: the accused 
was examined under ss, 242 and 342 and 
ultimately there was an order of conviction 
on April 9, 1934, It is said that the 
petitioner wanted to enter into defence 
and examine a few defence witnesses, 
This was the second ground of his petition 
to this Court. The learned Magistrate in 
his explanation says that the accused 
appeared on March 20 and evidence was 
recorded on April 6. Therefore, he had 
sufficient oppotunity to summon defence 
witnesses if he so desired. But till April 
6, it is not at all clear from the order 
sheet that the accused knew under what 
clause of s. 7 he was going to be tried. 
Under the circumstances, I would set aside 
the conviction of the accused, send back 
the case for re-trial and disposal according 
to law. j 
The other points which I have men- 
tioned in the earlier part of my judgment 
urged by Mr. Raj Kishore Prasad also need 
consideration, especially the point about 


the registration of the book the Copy- 
right of which is said to heve been 
infringed. 1 would therefore send back 


the case to the learned District Magistrate 
of Gaya who may dispose of it himself 


or transfer the case to some _ other 
Magistrate except the Magistrate 
who had tried the case: I may note 


here that although the learned Sessions 
Judge has disposed of this matter 
as a revision and refused to refer the 
matter to the High Court because there 
was no important point of law, so far as 
the order under s. 10 (1) of this Act is 
concerned, there is a special appeal provid- 
ed by cl. (2). 

D. Case remanded. 
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i ALLAHABAD HIGH COURT 
Criminal Revision Application Nos, 888 to 
890 of 1934 
December 19, 1933 
BENNET, J. 
SURAJ BALI—APPLICANT 
versus 
EMPEROR—Opposits PARTY. 
Criminal Procedure Code (Act Vof 1895), ss. 162, 247, 
03, 259—Copies of statements of witnesses—Use to 
vhich they can be put—Whether can be admitted after 
vidence of witness is closed—Hvidence Act (I of 
1872), ss. 145, 80—Dying declaration before 
Magistrate recorded by him—Admissibility—Dis- 
aissal in default of complainantin warrant case— 
Vismissal, if operates as discharge—MRetrial, if 


sarred. 
Under s. 162, Criminal Procedure Gode, the only 
we to which copies of statements of prosecution 


vitnesses may be put is under s, 145, Evidence 
Act, to contradict a witness, and for this pur- 
-ose the attention of the witness must be drawn 
_‘o the statements and the time when the applica- 
ion should be made is “when any witness is 
salled forthe prosecution”. The section does not 
authorise the granting of | such copies after the 
avidence of the witnesses has closed, and there is no 
ase to which such statements can then be put. 
“p. 250, col. 1.j 

. Section 247, Criminal Procedure Code, applies only 
to a summons case. When the complaint is 
«ander s, 323, Penal Code, and hence a warrant 
sase, the correct section to apply is s 25), 
Criminal Procedure Code, and that section does 
not refer to an acquittal but to a discharge. 
Under s. 403, Explanation, the dismissal of a com- 
plaint or the discharge of the accused is not 
an acquittal for the purpose of that section and 
therefore, the dismiseal of the previous complaint 


or the discharge of ths acsusad is no bar to 
a furthertrial under s 403, Criminal Procedure 
Code 

When a dying declaration is made before a 


Magistrate who records it, it is ‘evidence’ and can 
be admitted without proof under s. 80, Evidence Act. 
Gouridas Namasudra v. Emperor (2), Tafiz Prama- 
nik v. Emperor (3) and Queen-Empress v. Pokh Singh 
(4), distinguished Queen-Empressv Sunder Singh (5) 
and Maqbulan v. Ahmad Husain (6), referred to R. v. 
Fata Adaji (1), approved. 


Or. R. App. from an order of the Addi- 
tional Sessions Judge, Gorakhpur, dated 
October 2, 1938. 

Mr. K. L. Misra, forthe Applicant. 

Judgment.—These are three applica- 
tions in revision on behalf of five persons 
who have been convicted in one trial under 
the same s. 325, Penal Code, and sentenced 
to six months’ rigorous imprisonment and 
Rs. 100 fine or in default, two months’ fur- 
ther rigorous imprisonment by a Tahsildar 
Magistrate. The appeal to the Joint Ma- 
gistrate was dismissed and an application 
in. revision to the Sessions Judge has 
been dismissed. It is now for the fourth 
time that the matter has been brought 
before the Courts. Many grounds have 
been argued at considerable length, One 
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point was that the medical witness made 
an examination on January 18, 1932, and 
another examination on January 29, 1932, 
elevendays later. In the first examination the 
medical witness discovered nine injuries, 
mostly contusions, which were simple. In 
the second examination he discovered three 
grievous injuries including a fracture of the 
right fibula at its upper end and a fracture of 
the sixth left rib, the duration being 
about 12 days. It is obvious that the 
injury to the fibula was not apparent at 
the first examination because of the swelling 
on the right knee, and similarly the in- 
jury to the rib would be concealed by the 
swelling. Noclear question was asked of 
the doctor as to why he did not discover 
the grievous injuries on the first examina- 
tion. In revision it is argued that the 
second medical examination was “‘not only 
irregular but was a definite attempt to 
fabricate a case.’ No argument of this 
nature appears to have been put before 
the Courts below and there is nothing at 
all to support such a theory, nor has 
learned Counsel shown me any authority 
in any work of medical jurisprudence 
which would support his view that the 
injuries would have been discovered on the 
first examination, if they had been present. 
The second report states that the injuries 
were about 12 days old, which would mean 
that they were present when the first 
examination was made eleven days pre- 
viously. The complainant apparently 
remained in hospital all the time until his 
death on February 29, and there was a post 
mortem examination on March J, 1932. The 
cause of death was given as old age and 
gradual exhaustion due to sappurating 
wounds cn his body. His age was about BU 
and it was noted that there was an abscess 
in front of the right knee-joint and the one 
operated wound onthe back of the right- 
knee and an ununited old fracture 
of the fourth and fifth ribs on the 
left side and one old ununited fracture of 
the right fibula near its upper end. These 
apparently are injuries which were caused 
by the assault. Owing apparently to the 
age of the deceased and to his sickly con- 
dilion no case was put forward by the 
Police under s. 302, or s. 504, Penal Code, 
and the case proceeded on complaint. The 
original complaint made on January 19, 
193?, after the first medical examination, 
was under s. 323, and on the second 
medical examination the charge was altered 
to s. 325, Penal Code. Another ground 
of revision_urged is that the accused had 
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been discharged three times by the trial 
Court and therefore a fresh complaint could 
not be taken cognizance of without a 
revision of the order of discharge and that 
the subsequent trial and conviction were 
void in law. The previous complaints 
were dismissed for default. The argument 
was made that these complaints were dis- 
posed of under s. 247, Criminal Procedure 
Code, and therefore there was an acquittal. 
That is incorrect because that section 
applies only to a summons case and the 
complaint being under s. 323, Penal Code, 
was of a warrant case. The correct sec- 
tion is s. 259, Criminal Procedure Code and 
that section doesnot refer to an acquittal 
but to adischarge. Under s. 403, expla- 
nation, the dismissal of a complaint or the 
discharge of the accused is not an acquittal 
for the purpcse of that section and there- 
fore the dismissal of the previous complaints 
or the discharge of the accused is no bar 
to a further trial under s. 403, Criminal 
Procedure Code. 

The fourth ground of revision was that 
copies of statements under s. 162, Criminal 
Procedure Code, were not supplied to the 
applicants and they were therefore preju- 
diced in the cross-examination of the pro- 
secution witnesses. The application for 
such copies was not made until the state- 
ments of the prosecution witnesses had been 
completed and their cross-examination had 
closed. Under s. 162, Criminal Procedure 
Code, the only use to which such statements 
may be putis under s. 145, Evidence Act, 
to contradict a witness, and for this purpose 
the attention of the witness must be drawn 
to the statements and the time when the 
application should be made is “when any 
witness is called for the prosecution.” The 
section does not authorise the granting of 
such copies alter the evidence of the wit- 
nesses has closed, and there is no use to 
whieh such statements can then be put. 

Lengthy argument was made in regard 
toa dying declaration of the complainant 
which was recorded by a Magistrate which 
was tendered in evidence without the 
Magistrate who recorded it being called. 
The opinion of the learned Sessions Judge 
was that if this evidence was discarded 
there wil] still remain sufficient evidence 
on the record to convict the applicants. 
Three witnesses, Narsingh, Baramdeo and 
Bandhu gave evidence for the prosecution 
that they saw all the accused beating the 
deceased, Mahabir Pande with lathis. 
Learned Counsel attempted to show that 
it was necessary to call the Magistrate 
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who recorded the dying deposition. He he 
produced no ruling in his favour with tl 
exception of a very old ruling of the Bor 
bay High Court reported in R. v. Fata Ada: 
(1). In that case the Government Prosecr 
tor argued thatthe dying declaration befor 
a Magistrate on solemn affirmation migt 
be admitted without proof under s. &0, Ev. 
dence Act. One of the learned Judge 
observed: 

“The Magistrate was not the Commitiing Magit 
trate and the prisoners were not present, and ha 
no opportunity of cross-examiniug the dying man,” 

Now, of these three reasons given nc 
one reason would be altered if the Magis 
trate who recorded the dying depositior 
were called. That Magistrate would no 
become the Committing Magistrate by bein; 
called as a witness, nor would the defec 
of the accused having been absent anc 
not having had an opportunity of cross» 
examination be in any way removed by 
the calling of the Magistrate who record 
ed the dying deposition. Further on the 
Court observed: 

“The law does not provide that the mere signature 
of a Magistrate shall be a sufficient authentication om 
such a document,” 

The only question before the Court was 
whether s. 80 does or does not make that 
provision. The mere declaration that it 
does not is no reason. Learned Counsel 
also referred to two rulings of the Calcutta 
High Court one of which is Gouridas 
Namasudra v. Emperor (2) and the other 
is Tafie Pramanik v. Emperor (3). In 
neither of these cases was thera any refe- 
rence tos. 80, Evidence Act, and therefore 
the rulings cannot be taken as decisions 
on that section. There are two rulings 
of this High Court in whieh this section 
has been considered and these rulings 
assume that the saction does apply to de- 
positions and similar statements which 
may be proved by the production of the 
document without any witness being called 
to prove it. The first of those rulings is 
Queen-Empress v. Palch Singh (4). In that 
case there was the deposition of a medical 
witness which was merely signed by the 
Magistrate and the certificate required by 
s. 509, Criminal Procedure Code, that the 
deposition was taken and attested by a 
Magistrate in the presence of the accused 
was wanting. The prosecution argued that 

(1)11 BH OR 247. 

(2)2 Ind. Oas.&4l; 360 659; 10 Or.LJ 186; 13 
O WN 680. 

(3) 125 Ind. Cas. 743: AIR1930 Cal. 228; 500 L 
J 584; 31 Cr. L J 916; Ind, Rul. (1930) Cal. 615; 
(1930) Or. Oas. 196. 

(4) 10 A 174. 
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80, Evidence Act, might be held to cover 
Bais defect, The Court held that the section 
uld not be used for this purpose. The 
nguage used on p. 178 indicates that the 
wrt considered that the section could be 
sed for the purpose of tendering a docu- 
ent without calling evidence to prove 
. The next ruling isin Queen-limpress vV. 
andar Singh (5). That was a case 
here the prosecution tendered a docu- 
.ent purporting to be the record of a 
mfession recorded by a Magistrate in 
méwalior State. It was held that under s. 80 
vis record was admissible to prove that 
1e confession had been duly made and 
iat it was not necessary to call the 
BNagistrate who recorded the confession. 
<1 Magbulan v, Ahmad Husain (6) their 
wordships of the Privy Council had a case 
~a which acertified copy of the statement 
f a witnessina previous case was ten- 
«ered as evidence and their Lordships held 
=n pp. 117 and 119 that that statement 
«as admissible to prove the previous state- 
«aent of the witness without calling any 
urther evidence. Apparently it was held 
dmissible under s. 80, Evidence Act, ason 
4. 117 it is shown that that was a section 
o which a reference was made by the 
Xounsel desiring the document to be ac- 
repted. It was held however thatthe des- 
stiption of the witness given in the heading 
was not part of the deposition and there- 
fore could not be admitted as proved by 
he mere production of the document. 
Bilaving regard to these three rulings [am 
xf opinion that it is not shown that the 
Tahsildar was wrong in accepting the dying 
declaration of Mahabir as evidence. An- 
other argument which was advanced by 
learned Counsel for the defence was based 
on the word “evidence” appearing in s. 80, 
Evidence Act. He argued that a dying 
deposition could not come under gs, 80 
because it was nob evidence at the time 
at which it was recorded. For this pur- 
pose he referred to the definition of “evi- 
dence” ins. 3 which is stated to be sub- 
s. (L): : 
A statements which the Court permits or re- 
quires to be made before it by witnesses, in relation 


to matters of fact under inquiry ; such statements 
are called oral evidence.” 


His argument was that there was no 
case before the Magistrate recording the 
dying deposition and therefore there was 
no fact under enquiry and there could be 
no evidence taken by him, But this is an 

(5) 12 A 595; AWN 1890, 199, 


(6) 26 A103; 311 A 38; 8Sar, 583; 8 CW N 241; 
6 Bom, LR 233 (P 0.) 4 
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agreement which ignores the definition of 
“Gourt” given ins. 3. Under that section 
a Court includes all Judges and Magis- 
trates and all persons, except arbitrators, 
legally authorised to take evidence. The 
Magistrate who recorded the dying declara- 
tion was legally authorised to do so, and 
the inquiry which he was making was an 


‘inguiry directed for the purpose of record- 


ing that particular statement. Consequent- 
ly, in my opinion, the dying deposition 
does amount to evidence within the mean- 
ing of s. 80. No further point was argued, 
I consider that under the circumstances of 
the case the accused have received an 
extremely light punishment. The applica- 
cations in revision are. therefore dismiss- 
ed. 


N: Applications dismissed. 
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Limitation Act (IX of 1903, Sch. I, Art. 144— 
Gift-by head of mutt—Suit by succeeding head of 
muttio set aside gift and for recovery of possession 
of  property—Limitation—Starting point—Running 
of adverse possession against successive heads of 
mutt—Guiding principle. 

A village belonging to a muit was gifted in 
the year 1797 by the then head of the mutt toan 
ancestor of the defendant ‘for the diligent study 
of the Vedas’, and from that time onwards the 
village was in the possession of the defendants 
and his predecessors. In 1912, the plaintiff 
became the head ofthe mutt and he instituted a 
suit for recovery of the villageon tha ground 
that the gift made in 1797 was invalid. It was 
contended on his behalf that the true principle 
applicable to such casesis that so long as there 
has been no repudiation of the grant, the alienee’s 
possession does not become adverse; 

Held, that tbe authorities do not lay down 
or support any such principle; that the possession of 
ihe grantee became adverse to the mutt on the death 


of the head of the mutt who had made the 
gift, and the suit was, therefore, barred by 
adverse possession, Vidya Varuthi v. Balusami 


Aiyar (3), Ranga Dasan v Latchuma Dasan (2), 
Arumugam Pillai v. Khazi Mohideen Sharif Sahib 
(3), Ram Charan Dasv, Naurangt Lal (4) and Shri 
Satyadhyana v. Bhujang Chintman (8), discussed 
[p 253, col. 2.] 

Appeal against the decree of the Court 
of the Subordinate Judge, Anantapur, in 
O. 8. No. 24 of 1925 (O. S. No. 4 of 1924, 


District Court, Anantapur). 


Messrs. B. Sitarama Rao and M.K. Sri- 
nivasa Rao, for the Appellant., f t 
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Mr. V. S. Narasimhachar, for the Res- 
pondent. 

Judgment.—The plaintiffappellant is 
the head ofthe UttaradhisMutt. The suit 
out of which this appeal arises was filed 
by the plaintiff for the recovery of posses- 
_ sion of the inam village of Tirumalapuram. 
This village was granted originally by 
the Nawab of Mysore in 1784 to Sri Sathya 
Bodha Swami Garu, the then head of’ the 
mutt, for purposes of worshipping Srirama 
Devaru. The village was in the possession 
and management of Sathya Bodha Swami and 
his successors till 1797. In that year Sathya 
Dharma Swami, a successor of Sathya Bodha 
Swami, gifted it to Kothandapani Ranga- 
charlu (an ancestor of the defendant) and 


his successors “from son to grandson and . 


soon in succession for the diligent study 
of the Vedas” (See Ex. G). From that 
time onwards, that is for about 130 years, 
the inam has been in the occupation of 
tbe defendant and his predecessors. 

The grant by the swami was recognised 
by the Muhammadan sovereigns first and 
afterwards by the British Government. At 
the time of the Inam Inquiry in 1861 it 
was recognised as a personal inam and 
confirmed as rent-free and hereditary in the 
name of the paternal grandfather of the 
defendant. These facts are not disputed. 

The plaintiff became the head of the 
mutt in 1912. His case is that the suit 
village forms an endowment ofthe mutt, 
that its alienation by Sathya Dharma 
Swami is invalid and that he is therefore 
entitled to recover possession of the same 
from the defendant as the property of the 
mutt. The defendant denies that the 
village is trust property or an endowment 
of the mutt, his case being that it was 
the absolute property of the Swami who 
alienated it and that the gift by that 
Swami is valid. He further contended that 
the suit is barred by limitation. His 
other contention need not be referred to 
for purposes of this appeal. 

Issue No.1 (a) comprehensively worded, 
“was the grant by Sathya Dharma Swami 
to defendant’s ancestor invalid and is 
the plaint property still trust property?” 
covers both the above contentions, and on 
it the learned Subordinate Judge recorded 
the following findings: (1) the plaintiff 
has not made out his case that the suit 
village is an endowment of the mutt and 
(2) the plaintiff's suit is barred by adverse 
possession. In the result the plaintiff's suit 
was dismissed. 


In appeal Mr, Sitarama Rao on behalf 
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of the appellant canvassed the correctne 
of the learned Judge's tinding on both 
points. In the view that we take of - 
question of adverse possession assumi 
that the property belongs to the m 
and not to the mahant personally, we © 
not think it neceesary to trouble the lear 
ed Counsel for the respondent to arg 
the question regarding the character 
the gift, though we heard the appella 
on that point also. 

Tt was not seriously contended befo 
us thet the gift was made for necessit 
It will be observed ‘that the gift was ma 
by the head of a mutt, In Vidya Varuthi 
Balusami Aiyar (1), the following propo: 
tions of law were laid down by the Pri 
Council: Except for unavoidable necessit 
the head of a mutt cannot create any intere 
in the mutt property to enure beyond h 
life. A lessee, however, has not adver 
possession under Art. 144 of the Limitati 
Act during the life of the head wl 
granted the lease. If the lessee’s posse 
sion is consented to-by the succeeding hea 
that consent can be referable only to 
new tenancy created by him, and there 
no adverse possession until his deat 
(See the head-note.) According to tk 
decision, Art. 144 of the Limitation Ac 
which declares ibat fora suit “for posse 
sion of immovable property or any inter 
therein not hereby (that is, by t 
schedule) otherwise specially provided fe 
the period of limitation is 12 years fro 
the date when the possession of the ¢ 
fendant became adverse to the plaint: 
would govern the question of adver 
possession when raised by an alienee wi 
respect to the mutt property aliented ` 
ihe head of a mutt. In the present ca 
the alienation purports to be an absolv 
grant of the property, whereas] in Pri 
Council case the alienation purported 
be a grant of a permanent lease. F 
some time in this Court as well as 
the other Courts in India it was argu 
that in applying the principla of t 
Privy Council decision with respect 
the question of adverse possession a 
tinction should be made between leas 
and sales or absolute grants. This Cot 
in Ranga Dasan v. Latchuma Dasan (2), a 
recently in Arumugam Pillai v. Kh 

(1) 65 Ind Cas. 161; 44 M R31; 481 A 302.41 M 
316; 1921) M WN 419,30 PLR P C 62; 15 
Wik; 30 MLT6';3PLT 245; 25 0 W N 537; 
pom: p R629; WALI 497; AI R 1922 PO 
; is Ind. Cas. 231; 43 M LJ 1142 L W lk 
I R 1925 Mad. 822. 
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'hideen Sharif Sahib (3), refused to accept 
s contention and very recently their 
adships of the Privy Council have also 


sme to the same conclusion. Their 
wdships state “in each case the 
eration of the purported grant is 


‘ective and endures only for the period 
«ring which the mahant had power to 
«eate an interest in the property ofthe mutt. 
Mhe result is that adverse possession of the 
«rticular property will commence 
maen the mahant who had disposed of it 
ases to be a mahant by death or otherwise. 
mais conclusion is based on the following 
ssage appearing in the judgment of 
eir Lordships of the Privy Council in 
idya Varuthi v. Balusami Aiyar (1): 
“In view of the argument it is necessary to 
cover when, according to the plaintiff, his 
verse possession began. He was letinto posses- 
wn by mahant No. 1 under a lease which purport- 
to be a permanent lease, but which under the 
= could enure only for the  grantor's lifetime. 
wording tothe well settled law of India (apart 
4m the question of necessity, which does not here 
se} a mahant is incompetent to create any interest 
respect of-the mutt property to enure beyond 
s life With regard to mahant No, 2, he was 
sted with a power similarly limited. He permit- 
d the plaintiff to continue in possession and 
ceived the rent during his life. Such receipt was 
th the knowledge which must be imputed to 
«m that the tenancy created by his predecessor 
ded with his predecessor's life, and can, there- 
«ce, only be properly referable to a new tenancy 
ated by himself. It was within his power to 
mtinue such tenancy during his life, and in these 
_feumstances’ the proper inference is that it was 
continued, and consequently the possession never 
mame adverse until his death.” 


This passage is relied on by both 
arties in support of their respective con- 
mtion. In Vidya Varuthi v. Balusami 
tyar (1), the permanent lease under 
‘hich ihe plaintiffs claimed the suit pro- 
«rty was granted by one Srinivasan, the 
yen Moiadhipathi, in the year 1891. 
thortly after the grant of the lease 
rinivasa died and was succeeded by one 
damudra who held the office until 1906. 
In his death the 26th defendant became 
be head of the mutt and in 1913 a suit 
‘as instituted against him for a declaration 
£ title and for possession of the lands. 
n the present case there has been a 
uccessicn of mahants since the gift and 
aot merely two mahants as in the Privy 
Jounci] case. Mr. Sitarama Rao argues 
hat the true principle to be extracted 
Tom the passage above quoted is that 
10 long as there has been no repudiation 
£ the lease or the grant of property 
(3) 144 Ind. Cas. 541; 64 M LJ 706; 37 LW 737; 


nd. Rul, (1933) Mad, 428; A 1 R 1933 Mad. 533: 
1933) M W N 1215. ; 
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whichever the case may be, the adverse 
Possession of ihe alienee does not com- 
mence and that until repudiation the 
original title continues; but when once 
there is repudiation, possession becomes 
adverse from that time, and if no suit 
is brought within 12 years, the title 
of the mahant to institute a suit becomes 
barred by adverse possession. Having 
stated the principle in this way, he argues 
that having regard to the facts of thia 
case there has been no repudiation of 
the grant at any time and therefore, the 
possession of Rangacharlu and his suc- 
cessors has never been adverse to the 
mutt and that the suit is not barred by 
limitation. We find that the principle 
enunciated does not follow from the 
passage relied on by the learned Counsel 
and is not supported by any of the 
authorities to which he drew our attention, 
If the passage relied on does notsupport 
the principle, then he stated candidly that 
no decision directly supports his argu- 
ment. The question then is whether the 
principle enunciated follows from the 
passage above quoted. In our opinion it 
does not. Their Lordships of the Privy 
Council in Mahant Ram Charan Das y. 
Naurangi Lal (4) have explained its true 
purport in the fcllowing words. After 
quoting the above passage they say, 

“In-other words, a mahant has power (apart 
from any question of necessity) to create an 
interest in property appertaining to the mutt which 
will continue during his own life, or to put it 
perhaps more accurately, which will continue dur- 
ing his tenure of office of mahant of the mutt, 
with the result that adverse possession of the 
particular property will only commence when the 


mahant who had disposed of it ceases to be mahant 
by death or otherwise.” 


This means a mahkant can create an 
interest in the mutt property which will 
be valid only during his lifetime, that 
after his death adverse possession of the 
particular property will commence and if 
nothing is done by the succeeding mahant 
or his successors to put an end to that 
adverse possession before the statutory 
period is completed, then the title of the 
muit is barred by: adverse possession. 
In Vidya Varutht v. Balusami Aiyar 
(1) case mahant No. 2 permitted the 


plaintif to continue in possession and 
receive the rent during his life. (The 
italics are ours). From this fact their 


Lordships drew the-inference that a new 

(4) 142 Ind. Cas. 214; 12 Pat, 251; Ind. Rul. (1933) 
PO 56;14P LT 185; AIR 1933 PO 75; 37 LW 
512; 64 M L J 505; (1933) M W N 2723:10 OW N 
455; 37 O W N 541; (1933) ALJ 327;57 0 LJ 229; 


7 H 


35 Bom. L R 530; 17 R D 754; 60 I A 124 (P O), 
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tenancy was created by -Mahant No, 2 
and then they said, 

“It was within his power to continue the tenancy 
during his life ond in these circumstances the 
proper inference is that it was continued and con- 
sequently possession never became adverse until his 
death.” 

Adverse possession having started in 1903 
when the first mahant died, it was put an 
end to by the creation of a new tenancy 
by the acceptance of rent by mahant 
No. 2 and so possession vf the alienee 
could not become adverse till his death. 
We have no doubt that this is the true 
principle underlying the passage quoted 
from Vidya Varutht v. Balusami Aiyar 
(1). There has been no payment of rent 
in this case or the doing of anything either 
by the mehants or by the alienees before 
the adverse possession was perfected to 
show ihat possession which became adverse 
to the mutt when the original grantor 
died was kept permissive by subsequent 
conduct, That the passage quoted above 
from Vidya Varuthi v, Balusami Aryar (1), 
should be understood in the manner in- 
dicated by us appears to be clear from 
the decision of the Calcutta High Court 
in Raja Manindra Narayan Roy v. Sarat 
Chandra Bhandopadhya (5), though that 
decision cannot be regarded as an 
authority having regard to Mahant Ram 
Charan Das v. Naurangi Lal (4), when the 
learned Judges say that there is a 
radical difference between a sale and 
even a permanent. lease with regard tothe 
application of the principle. Atterreferr- 
ing to Vidya Varuthi v. Balusami Aiyar 
(1) the learned Judges say that: 

“the reason given by their Lordships as to why 
the possession cannot be adverse until the death 
of the 2nd defendant is that it is within his 
power to continue the tenancy during his life 
and if there is a receipt of rent by him the 
proper inference is that the tenancy has been 
so continued and consequently the possession of 
the lessee never becomes adverse till his death. 
Possession of the lessee cannot be adverse so long 
as the tenancy continues and it is only if the 
tenancy comes a an S that the possession of the 

becomes adver: 
gr decision quoted by thelearned 
Counselfor the respondent, Shri Satya- 
dhyana v. Bhujang Chintman (6) a direct 
case in support of his present contention. 
That wasalso a suit by the Uttaradhi 
mutt. Judging from the names the plaint- 
iff in the present case he seems to have 
been the plaintiff in that case also. He 
sued the defendants to recover possession 

(5) 95 Ind. Cas. 644; 30 O W N 740; 48 OL J 
394; A I R 1926 Gal. 913, 

(6) 144 Ind. Oas. 277; A I R 1933 Bom, 253; 35 
Bom, LR 368; Ind. Rul. (1933) Bom, 298. z 
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of the property alleged to belong to 

mutt said to have been gifted about 
or 50 years ago by the then Swami of 

mutt to one Krishnamachariar, + 
ancestor of defendants Nos. 8 and 9, 
remaining defendants being transfere 
and tenants. There seems to have be 
a succession of mahanis in that case sit 
the alienation as in the present one beft 
the institution of the suit. One of t 


-questions raised was whether the suit w 


barred by limitation under Art. 14 
Referring to the passage already quot 
from Vidya Varuihi v. Balusami Aiy 
(1) the learned Judges say 

“These observations with regard to the receipt 
rent and the creation thereby of a-new tenan 
will have no spplication to the present case wh» 
the property was gifted absolutely about 50 ye 
ago and from that date the succeeding mahants 
the mutt have received nothing from the defer 
ants, nor has their title been acknowledged by the 
There can be no question, therefore, of a creat. 
of any new interest by the succeeding maha: 
hat is, those who succeeded the mahant who made t 
alienation, and ordinarily speaking, a mahant hari 
power only toalinate the property ofa religic 
institution during his lifetime, adverse possessi 
will commence from his death. This is clear fr 
the judgment of the Privy Council in Vid 
Varuthi v. Balusami Aiyar (1),” 

These observations of the learned Judg 
may be applied word fcr word tot 
present case also. The alienation in t 
present case was as long ago as 1797 a 
from that date succeeding mahants of t 


mutt have received nothing from t 
defendants, nor has their title be 
acknowledged by them. 

We have no doubt that the suit 


barred by limitation under Act. 144 
the Limitation Act. In this view it. 
not necessary to consider the ot 
alternative grounds on which also t 
respondent was prepared to argue that t 
suit was barred by limitation. Nor is 
necessary to consider, as already mentit 
ed, whether the suit property is muti p 
perty or the personal property of t 
mahant who alienated it. The appeal 
dismissed with costs. : 

A. Appeal dismisse) 
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sainction for prosecution—Coniradictions in deposi- 
on of witness, if justification for prosecution 
nder s. 193, Penul Code—Penal Code (Act XLV of 
360), s. 193— Prosecution under, when inadvisable. 
Nere contradictions alone will not justify 
prosecution for, giving false evidence, An 
«der under s. 476, Criminal Procedure Code, should 
«uly be made if it is expedient in the interests of 
«ustice, Keramat Ali v. Empercr (t), relied on. 
lt is inadvisable to provecute under s. 193, Penal 
“tode, ifa witness reverts to the truth in the course 
m atrial, more especially when the witness was not 
willing witness or the previous statement was 
iven under circumstances indicating that pressure 
sight have been used, Empercr v. Tripura Shankar 
~2) and Allah Wasaya v. Emperor (3), referred to. 


Mr. Dingomal Narainsing—for the Ap- 


rellant, 
Mr. C. M. Lobo, for the Crown. 
Judgment —This, is an appeal 
inder s. 476-B, Criminal Procedure Code 
n which we are asked to direct the with- 
irawal -of a complaint for an offence under 
1. 193, Penal Code, filed against ithe ap- 


oellant by the Sessions Judge of Hyderabad. . 


he facts are that on the early morning 
vf August 9, 1933, a man named Khan son 
of Dino, was found murdered in a village 
sacar Umarkote. One Silloo alias Suleman 


sis alleged io have made an extra-judicial: 


confession to his zamindar, K. 8. Atta 
miahomed admitting that he had killed 
Khan because he suspected him of intimacy 
with the appellant of whom he is the 
smaternal uncle, ‘ 

The Police to whom a report of the murder 
had been made -took Silloo, the appellant 
and -a cousin of Silloo’s called Gulan to 
Umarkote, where Silloo made a confession 
before a Magistrate under s. 164,-Criminal 
Procedure Code and the statements of 
Gulan and the appellant were recorded 
under the same section. The appellant, 
Silloo and Gulan are related. Not only 
are Billoo and Gulan cousins, but the 
latter and Haji the father of the appel- 
Jant had married two sisters of Silloo. 
Guian was suspected by the Police of 
complicity in the murder as Silloo is alleged 
to have confessed that ib was with Gulan’s 
hatchet he had committed the crime. Silloo 
was sent up for trial before the Sub-Divi- 
sional Magistrate, Nara Valley, who com- 
mitted him for trial to the Sessions Court 
of Hyderabad. On November 27, 1933, he 
was acquitted by the Sessicns Judge of 
Hyderabad, who held the case against him 
had- not been proved. 


On December 22, 1933, an application 
under s. 476, Criminal Procedure Code was 
filed before the Sessions Judge, Hyderabad, 
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by the Public Proseéutor of Thar Parkar 
to prosecute the appellant and Gulan for 
offences under s. 193, Penal Code, it being 
alleged that certain of their statements 
recorded under s. 164, Ciiminal Procedure 
Code were contradictory to statements made 
by them in the Court ofthe Committing 
Magistrate and Sessions Judge. On January 
2, 1934, the Sessions Judge passed the fol- 
lowing order on the application : 

“I agree with the Public Prosecutor in think- 
ing that the prcsecution of the two witnesses 
named in ihe above report would be expedient in 
the interests of justice. I accordingly direct that a 
complaint should be drawn up by the Public Prosecutor 
and filed in a Court competent to entertain it.” 

Two days later a complaint signed by the 
Sessions Judge was duly filedin the Court 
of the City Magistrate, Hyderabad. With 
the case of Gulan we are not concerned. 
The statements of the appellant in respect 
of which she is being prosecuted relate 
to two occasions on which her uncle the 
accused Nilloo and the deceased Khan are 
alleged to have had altercations, in the 
appellant's presence, in consequence of the 
suspicion entertained by Silloo of the 
illicit intimacy between the appellant and 
Khan. 

There is no doubt that the stalements. 
are contradictory on one point. [n that 
under s. 164 the appellant has said that 
Silloo and the deceased had exchanged 
“ hot words” on each of the two occasions, 
whereas in the Committing Magistrate's 
Court and in the Sessiens Court, while 
admitting the incidents, the appellant 
denies that any altercation took place or 
that such words passed. Mere contradictions 
alone would not, however, justify a pro- 
secution for’ giving false evidence. An 
order under s. 476, Criminal Procedure 
Code should only be made if it‘is ex. 
pedient in the interests of justice. This 
is clear on principle and authorities are 
numerous on the point. I would mention 
one case, that of Keramat Ali v. Eimperor 
(1). The order of the learned Sessions 
Judge although stating that a prosecution 
would be expedient in the interests of 
justice has given no reasons for this 
conclusion. After a consideration of all the 
circumstances we ale unable to agree that 
this is a case in. whichit is either ey- 
pedient or desirable that the appellant 
should be prosecuted. 

‘The appellant is a young woman of 20, 
Two of her nearrelations were suspecte 
of a murder which was being investigated 

(1) 113 Ind, Cas, 847; A I R 1923 Oal 862; 30 Or, 
LJ 221; 55 0312. - T ec 
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by the Police. The motive for the crime 
was supposed to have been her alleged 
intimacy with the murdered man. Prima 
facie, it is unlikely that the appellant would 
desire to make a statement which might 
have the effect of inculpating a near rela- 
tive and possibly herself. The learned 
Sessions Judge holds that in addition to 
Silloo the Police might have pros«cuted 
both Gulan and the appellant and in these 
circumstances he finds it strange that they 
should have been taken to have their 
statements recorded under s. 164. His 
observations on the point are as follows : 

“Tt was possible for the Police to run in both 
Gulan and Jani in this case, and it appears strange 
that though both of them were taken to the 
Magistrate for their statements being recorded under 
g. 164, Criminal Procedure Code, Haji was not so 
taken. It does not, therefore, appear that theso two 
witnesses were taken to Umarkote becauee they 
were relations of the accused and were expected to 
change” 

The circumstances would appear to us 
to indicate that the statement of Jani under 
s. 164, Criminal Procedure Code was not 
entirely voluntary. In this connection we 
would make a passing reference to s. 163, 
Criminal Procedure Code, which specifically 
lays down that no Police Officer or other 
person in authority should offer or make or 
cause to be offered or made any inducement, 
threat or promise with reference to taking 
statements in the course of an investigation. 
The appellant's evidence in the Committing 
Magistrates Court and Sessions Court is 
Consistent. In the Sessions Court she said 
that her statement under s. 164, Criminal 
Procedure Code, was not true and was given 
under Police pressure. There is nothing 
to indicate in the judgment of the Ses- 
sions Judge that the appellant's statements 
before him in respect of the two incidents 
are not true, nor does the Sessions Judge 
say that the statements weighed with him 
in any respect in his decision to acquit 
Silloo, 

It is inadvisable 
s. 193, Penal Code, if a witness reverts to 
the truth in the course of a trial, more 
especially when the witness was not a wil- 
ling witness or the previous statement 
was given under circumstances indicating 
that pressure might have been used. In 
the case of Emperor v. Tripura Shanker 
(2) and Allah Wassaya v. Emperor, 112 Ind. 
Cas. 468 (8), the Calcutta and Lahore High 
Courts, respectively, declined to countenance 
prosecutions under s. 193, Penal Code, in 

(2) 6 Ind, Cas. 476; 37 O 618;14 CWN 767; 11 


Cr. L J 360. 
(38) 112 Ind. Cas. 468; 29 Cr. L J 1044. 
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circumstances similar to those existing in 
this case. 

For the reasons given above we direct 
withdrawal of the complaint pending against 
the appellant. We observe that no notice 
was given to the appellant to show cause 
why she should not be prosecuted. Although 
such a notice is not necessary as a matter 
of strict law, we consider that in a case 
such as this a notice could with advantage 
have been issued. 

D. Complaint withdrawn. 





LAHORE HIGH COURT 
Criminal Appeal No. 937 of 1933. 
November 22,1933. 

Suapi Lan, ©. J. AND AspuL Rasuip, J. 
HAYAT MOHAMMAD— APPELLANT 
versus 
EMPEROR— Opposite Parry. 


Criminal trial— Witnesses relatives of each other— 
Testimony,if to be discredited—Delay in formally 
arresting accused explained—Prosecution story, whe- 
ther should be disbelieved us fabricated. 

The fact that witnesses are relations or friends 
of each other is insufficient for discredit- 
ing their testimony unless it is further proved that 
they are either partisans of the complainant or are in 
any way inimical to the accused. 

Where the delay in formally arresting the accused has 
been satisfactorily explained, the prosecution story 
should not be discredited as being fabricated on 
accecunt of such delay. 


Cr. A. from an order of the Sessions 
Judge, Jhelum, dated the June 22, 1933. 

Messrs. Petman, Abdul Aziz and Lal 
Chaman, for the Appellant. 

Mr, D. C, Ralli, for the Crown. 

Abdul Rashid, J.— On December 7, 1932, 
one Tarlochan Singh was brutally mur- 
dered inthe area of village Tahsil Kamal, 
his neck having been almost severed from 
the body by means of some heavy sharp-edged 
weapon. Four persons, namely, Partap Singh 
Khan Bahadur Fazal Nur and Hayat 
Mohammad were placed on’ their trial for 
this murder before the learned Sessions 
Judge, Jhelum, the first three having been 
acquitted, while Hayat Mohammad has 
been convicted under s. 302, Penal Gode, 
and been sentenced to death. He has 
preferred an appeal tothis Court, and the 
case is also before us under s.374, Criminal 
Procedure Code, for the confirmation of the 
capital sentence. 

The story for the prosecution may be 
shortly stated. The deceased went out after 
taking his meal about 2 p. m, with a she- 
donkey to fetch some fodder for his goats 
from the field of Mehdi situated at a distance 
of about a mile from the village abadi. As 
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Me did not return till sunset his long 
absence alarmed his relatives and Harbans 
«Singh, P. W. No. 6 and Raghbir Singh 
‘eft the village tosearch for him. Baz P. W. 
No. 13 met them just outside the village and 
informed them that Tarlochan Singh was no 
longer inthe land of the living. This news 
was conveyed to Ladha Singh, the father of 
nthe deceased, who started towards the place 
where T'arlochan Singh was believed to have 
been murdered accompanied by his relatives 
and friends. Hardial Singh P. W. No. 9, an 
uncle of the deceased, met the party and 
informed them that he had seen Tarlochan 
Singh being assaulted by the appellant and 
his three companions adding that he him- 
wself had been pursued by the culprits. 
Hardial Singh took the party to the area 
known as Ratian where the corpse of Tar- 
lochan Singh was discovered under beri 
tree. Ladha Singh, P. W. No. 2 proceeded 
to the Police Station Nila where he lodged 
the first information report at midnight. In 
the meanwhile the appellant went to village 
Dullah and told Chaudhri Sultan Sikandar 
Khan Zaildar, P. W. No. 22 that be along 
with Partap Singh, Fazal Nur and Bahadur 
had murdered Tarlochan Singh, that Nur 
Mohammad of Dullah was an eye-witness 
of the incident, and that the zaildar should 
exercise his influence and dissuade Nur 
Mohammad from giving evidence against 
him. After making the confession the ap- 
pellant begged the zazldar to assist him in 
the matter to which the zaildar replied 
that he could render only lawful assistance. 
The zaildar then sent for Nar Mohammad 
P. W. No. 20, and made enquiries from 
him. On Nur Mohammad relating the 
entire incident to the zaildar a rukka was 
sent by him tothe Police Station through 
one of his servants, Mohammad Ali P. W. 
No. 23. This rukka was delivered to the 
Sub-Inspector at 1-30 a.m. at his house. 
Nur Mohammad had also met Hayat- Khan., 
P. W. No. 18, and had spoken to him about 
the murder. When Hayat Khan met 
Chaudhri Sultan Sikandar Khan late in the 
evening he communicated the information 
that he had received from Nur Mohammad 
to the zaildar. The zaildar however repli- 
ed that he was aware of the commission of 
the murder as Hayat Mohammad had 
already visited him and as Nur Mohammad 
had also related the whole story to him. 

The Sub-Lnspector leftfor Thanil Kamal 
ab 5a.m., and as village Dullah lay on his 
way he stopped there to record the state- 
ments of Chaudhri Sultan Sikandar Khan, 
Hayat Khan and Nur Mohammad. He 
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then proceeded to the place of occurrence, 
prepared the inquest report and forwarded 
the corpse for medical examination. The 
house of the convict was searched on 
December 9, and from a cupboard a pair 
of shoes, Ex. P-1, and a shirt Ex. P-2 
both of which were besmeared with blood 
were recovered. On examination by the 
Imperial Serologist the blood was found to 
be human in origin. 

The deceased was a son of Ladha Singh 
a money-lender of the village, and Partap 
Singh and Phami Shah were rival money- 
lenders. The relations between Ladha- 
Singh and Partap Singh became hostile, 
In June 1931 both parties with their adher- 
ents“ were reported for being placed on 
security. Partap Singh was also arrested 
under s. 151, Criminal Procedure Code, and 
that case was pending inthe Court of the 
Sub-Divisional Magistrate when this mur- 
der was committed. Hayat Mohammad 
and the other Muhammadan accused were 
indebted to Ladha Singh and had sided 
with him in the security proceedings. La- 
ter-on Ladha Singh, however, dealt with the 
appellant very harshly and insisted on his 
mortgaging his residential house as a 
security for the debt that he owed him. 
The convict was prepared to pledge another 
house to which Ladha Singh did not agree. 
This led to strained relations between 
Ladha Singh and the convict, and he began 
to side with the rivalmoney-lender Partap 
Singh. The rivalry between the two money- 
lenders and the hostility of Ladha Singh 
towards the appellant and the other two 
Muhammadan accused, is alleged to have 
provided the motive for the murder of 
'Carlochan Singh. 

The appellant denied his participation in 
the crime, but in his statement he failed to 
indicate any :eason why a false case had 
been fabricated against him. He did not 
produce any evidence in defence. He ad- 
ded that the shirt Ex. P-2 andthe pair of 
shoes, Ex. P-1, were not recovered from his 
house, and that they did not belong to him. 

The principal evidence in the case con- 
sists of the statements ofthe two eye-wit- 
nesses, Hardial Singh, P. W. No. 9, and 
Nur Mohammad, P. W. No. 20, and of the 
confession of the convict made before 
Chaudhri Sultan Sikandar Khan, Zaildar, 
P. W. No. 22. After a careful considera- 
tion of the evidence of the two eye-witnesses 
the learned Sessions Judge has come to the 
conclusion that Hardial Singh is an ima- 
ginary witness, whereas Nur Mohammad 
did see the occurrence, but hat his credit 
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has been seriously damaged by his anxiety 
., to.indiscriminately support the prosecntion 
, and corroborate Hardial Singh. The trial 


Court has given cogent and convincing. 


< reasons’ for disbelieving Hardial Singh, P. 

"W. No. 9, and the finding of the lower Conrt 
in this respect has not been challenged by 
the learned Oounsel forthe Crown. It has 
however been strenuously contended that 
Nur Mohammad is a disinlerested and im- 
partial witness, and that his testimony can- 
not be entirely discarded simply because 
he has indulgedin a certain amount of exag- 
geration by denoting that Hardial Singh 
was noticed by him running away when he 
went to havea look at the corpse. Nur 
Mohammad states that while he was search- 
ing his donkey that had gone astray an 
outcry reached his ears, and on looking in 
that direction he saw four men standing at a 
distance of 80 karams while one man lay 
prostrate on the ground. He adds that he 
did not identify the culprits from that 
distance, but when he saw them passing 
by him at a distance of 12 karams on 
the road to the village he identified them 
to be the four accused in this case. Ac- 
cording to them Hayat Mohammad and 
Khan Bahadur were holding hatchets in 
their hands, while Partap Singh and Fazal 
Nur were carrying sticks. After taking 
his dinner he went to the dera of Hayat 
Khan and related the whole story to him, 
and later on he was summoned by Chaudhri 
Sultan Sikandar Khan and he gave him a 
detailed description of the incident. 


The testimony of Nur Mohammad re- 
ceived strong corroboration from the evi- 
dence of Chaudhri Sultan Sikandar Khan 
Zaildar. The news cf the murder of Tar- 
lochan Singh had travelled to the zaildar, 
but he did not know the names of the 
culprits or the eye-witnesses before the 
appellant confessed his guilt to him and 
asked for his assistance. The fact that 
immediately after the departure of the 
appellant from village Dullah, the zaildar 
sent for Nur Mohammad shows that it 
was the appellant who told him that Nur 
Mohammad was an eye-witness in the 
case, The zaildar is a man of position, 
and is not, in any way, amenable to the 
influence of the complainant. It kas not 
been shown that he bears any hostility 
towards the appellant and there seems to 
be no reason why full reliance should not 
be placed on his -testimony. It is incon- 
ceivable that he would consent to swear 
away the life of any innocent person by 
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deposing’ to a confession which was neve 
in fact made, merely to oblige the Sub- 
Inspector of Police. It has been conclusive 
ly established that he sent a rukka to the 
Police Station which reached the Sub-In- 
spector at 1-30 a.m. In these circumstances 
it must be held as proved that the ap- 
pellant related the whole story to the 
zaildar, ın order to enlist his assistance 
for the purpose of dissuading Nur Mo- 
hammad from giving evidence im the case. 
The statement of Nur Mohammad js further 


_ corroborated by the evidence of Hayat 


Khan, P. W. No. 18. Heis a respectable 
zemindar of the locality and pays Rs, 500 
a yearas land revenue. Even before Nur 
Mohammad was summoned by the zaildar, 
he resorted to the baithak of this witness, 
and told him that he had seer Tarlochan 
Singh being murdered by the appellant, 
and his three companions who have been 
acquitted. He is a disinterested and im- 
partial witness and I do not see any reason 
why he should be disbelieved. 

Jt was contended on behalf of the ap- 
pellant that the confession made by him 
to Chaudhri Sultan Sikandar Khan was 
inadmissible in evidence, as it was 
the result of an inducement held out by 
the zaildar by promising to render him 
all possible assistance. The evidence of 
the zaildar and the circumstances of the 
case clearly show that the appellant re- 
quested the zaildar to give him an in- 
terview in privacy, and that before the 
zaildar could put any questions to him, 
the appellant told him about the murder 
of Tarlochan Singh, and asked him to 
exercise his influence in preventing Nur 
Mohammad from appearing as a witness 
against him. Jt was after the confession 
and a request for help had been made 
by the appellant, that the zaildar pro- 
mised to render him all lawful assistance. 
I am therefore of the opinion that the 
confession was voluntarily made and that 
its admissibility cannot be questioned. It 
was strenuously urged that Chaudhri Sultan 
Sikandar Khan Zaildar is a friend and 
relation of Hayat Khan, P. W. No. 
18, and that a brother of Nur Mohammad, 
P. W. No. 20, isa tenant of Hayat Khan. 
It was contended that these three witnesses 
from village Dullah are closely connected 
with each other, and that on that account 
no reliance should be placed on their 
testimony. The fact that witnesses are 
relations or friends of each other is 
however insufficient for discrediting their 
testimony unless it is further proved that 
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hey are either partisans of the complainant 
x are in any way inimical to the accused. 

Mhere is absolutely no material on the 
wesent record which may lead to the 
sonclusion that these three witnesses are 
sartisans of Ladha Singh or that they 
iad any dealings with him. Their tes- 
many is therefore entitled to the greatest 
yeight. 

The learned Counsel for the appellant 
sontended that the prosecution version of 
he incident had been fabricated on Dec- 
mber 10, 1932. It was maintained that 
he appellant would have been arrested 
m December 8, had any confession been 
nade to Chaudhri Sultan Sikandar Khan 
Zaildar on the evening of the 7th. It was 
‘urther urged that the zimnis of the 8th 
lid not reach the thana till 4 P. u., on 
he 10th, and that therefore it was easy 
tor the Sub-Inspector and the zaildar to 
write up the zimnis for these three days 
m the afternoon of the 10th December. 
[his argument, however, presupposes a 
conspiracy between the Sub-Inspector, the 
Zaildar, Hayat Khan and Nur Mohammad. 

mala Siri Ram, Inspector of Police, has 
axplained that he had directed the Sub- 
Mnspector not to arrest the accused till 
the investigation had been completed. 
Moreover, from the 8th to the i0th the 
accused were kept under the surveillance 
of the Police, and there was no chance 
of their absconding. In these circumstances 
the delay in formally arresting the accused 
has been satisfactorily explained. The 
«evidence of the Inspector also establishes 
khe fact that the zimnis of the December 
8, reached him on the morning of the 
‘9th, and that as he was busy with his 
office work he kept the zimnis for the 
day, and sent them on to the Police Station 
on the December 10. The delay in sending 
the zimnis to the Police Station promptly 
cannot cast any suspicion on the evi- 
dence of respectable and disinterested 
witnesses. 

On the December 9, a shirt and a pair 
of shoes besmeared with “human blood 
were recovered from the house of the 
appellant. These articles must be regarded 
as the property of the convict as it has 
been established that he is the only male 
member living in the house from which the 
articles were recovered. His younger brother 
Nur Mohammad lives in a separate house 
though that house in situated in the 
same compound as -the house of the 
appellant. i 

The case against the appellant has been 
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established beyond all reasonable doube 
by the evidence of Nur Mohammad, by 
his confession made to Chaudhri Bultan 
Sikandar Khan, and by the discovery of 
human blood on his shirt and shoes. For 
the foregoing reasons I would affirm the 
conviction of the appellant under s. 302, 
Penal Code. The murder was a brutal 
one, and no extenuating circumstances 
have been established to justify the 
infliction of the lesser penalty per- 
missible under s. 302, Penal Code. I 
would therefore dismiss the appeal and 
confirm the sentence of death. 

Shadi Lal, C.J.—I concur. 

D. Appeal dismissed. 


i PATNA HIGH COURT 

Civil Miscellaneous Appeal No. 26 of 1933 
February 16, 1934 

WORT AND AGARWALA, JJ. 
Firm SRI NIWAS RAM KUMAR— 
APPELLANT 
VETSuUS 

RAGHUNATH PRASAD SAH AND OTHERS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1803, 0. XXI, 
rr. 66,90—T'wo valuations in sale proclamation— 
Lower Court setting aside sale—Adducing of evi- 
dence not allowed—Necessity of proving substantial 
injury—Sale, rf vitiated, 

Judgment-debtor made an application under O. XXI, 
r. 90, Civil Procedure Code, Without allowing par- 
ties to adduce evidence, the Court set aside the sale 
on the ground that the sale proclamation included 
two values of the property sought to be sold: 

Held, that whether the intending purchasers were 
misled or not depended on the circumstances of 
the case. The mere inclusion of two valua- 
tions did not vitiate the proceedings. At most 
it was an irregularity as contemplated by O. XXI, 
Civil Procedure Code; it was necessary for the 
judgment-debtor to show that by redson of the 
irregularity he had sustained some substantial injury 
and it was for him to prove that, but at least the 
decree-holder should have had an opportunity to 
show that no such injury had been sustained 
and the Court should not have decided the application 
without allowing the parties to adduce evidence, 
Beni Prasad v. Hdal Singh (1), referred. to. 
` ©. M. A. against the order of the Sub- 
Judge, Shahabad, dated December 19, 1932. 

Messrs. S. M. Mullick and D. N. Verma, 
for the Appellant. 

Chowdhury Mathura Prasad, for the Res- 
pondents. 

Wort, J.—This is an appeal against the 
order of the Subordinate Judge dated 
December 19, 1932, in an application 
under O. XXI, r. 90, of the Civil Procedure 
Code, setting aside a sale in execution of 
a decree on the ground of irregularity. 

The decree-holder was the purchaser in 
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the execution sale. 
appears ibat. three 
were taken. The first one wasthat accord- 
ing to the valuation set down in the 
proclamation the sale was liable to be 
vacated. There were. two other grounds 
which it is unnecessary to mention as the 
learned Judge disposed of those: in favour 
of the decree-holder. The. ground upon 
which. he based his decision was the one 
which Ihave mentioned. It would appear 
that in the sale proclamation two values were 
included one was described as the approxi- 
mate value, which in fact was the value 
placed upon the property by the decree- 
holder himself and the other was the value 
placed upon the property by the Court. 
This procedure appears to have been adop- 
ted in all the cases excepting with regard 
to one property as regards which only the 
Court's valuation was indicated. The learn- 
ed Judge seems to have been of the opinion 
that this was an irregularity which vitiated 
the whole proceedings and relied upon cer- 
tain observations in the decisions of this 
Court upon which he bases his conclusion. 
One of those was the case of Beni Prasad v. 
Edal Singh (1), where Atkinson, J., observ- 
ed that the inclusion of two valuations in a 
sale proclamation was calculated tomislead 
intending purchasers. That may be so or 
might not be so according to the circum- 
stance of the case. But that decision is no 
authority for the proposition that the mere 
fact that the inclusion of two valuations as 
was done in this case vitiates the proceed- 
ings. The judgment-debtor came to Court 
on application under O. XXI, r. 80, and 
even assuming lhat two valuations were 
placed in the sale proclamation which was 
an irregularity as contemplated by O. XX], 
still it was necessary for the judgment- 
debtor to show that by reason of the irregu- 
larity he had sustained scme substantial 
injury and it was for him to prove that, but 
at least the decree-holder should have had 
an opportunity to show that no such injury 
had been sustained: in other words it was 
impossible for the learned Judge in the 
Court below to decide the application be- 
fore him without allowing the parties to 
adduce evidence. The learned Judge has 
decided the case in the absence of evidence 
by the parties although it appears they 
wished to call evidence. In those circum- 
stances as I have said the order cannot 
stand. i ; ; 
The order of the learned Judge must be 


(1) 49 Ind. Cas. 195; A I R 1918 Pat. 373; 4 Pat. L 
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set aside and the case remanded to him to 

be heard and determined according to law. 
The appeal will be allowed with costs and 

the execution case will be restored. 
Agarwala, J.—I agree. 
D. Case remanded. 


MADRAS HIGH COURT 
Civil Revision Petition No. 453 of 1930 
February 16, 1934 
- RAMESAM, J. 
THANU PILLAI AND anoraER - 
PETITIONERS 
VETSUS 
NALLATHAYAMMAL AND OTAERS— - 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
r. 1—‘Pauper', definition of— Person owning mortgaged 
properties, whether can be allowed to suz as pauper— 
Test of pauperism. 

The question whether a plaintiff isa pauper _ does 
not depend so much on whether he has power in the 


. abstract to raise money but whether in the concrete 


circumstances of ‘the case he could succeed in raising 
anything substantial by exercising it. Therefore, 
where a person owning mortgaged properties applies 
to sue as a pauper he should be allowedto adducé 
evidence on this point and the defendant should be 
allowed to cross-examine him and if the Court comes 
to thé conclusion that the plaintiff cannot raise the 
amount necessary for the suit, he should be allowed 
to sue as apauper. Sundarathammal v. Parama- 
swami Asari (1), followed. i 


Petition under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
of ihe Court of the District Munsif, Tinne- 
velly, dated September 2, 1929, and made 
in O. P. No. 12 of 1929. 

Mr. S. Ramaswamy Ayyangar, for the 
Petitioners. - 

Mr. P. V. Rajamannar for the Govern- 
ment Pleader, for the Respondents. 

Judgment.—I think the proper test in 
a case of this kind is laid down by Walsh, 
J., in Sundarathammal v. Paramaswami 
Asari (1): 

“It is not, to my mind, so much a question whether 
they have this power in the abstract bus whether in 


the concrete circumstances of this case they could 
succeed in raising anything substantial by exer- 


cising it. 

I agree with these remarks. It is true that 
the petitioners have considerable properties. 
They are all heavily mortgaged some with 
possession. Some of the mortgages are the 
subject of suits. In the circumstances, 
evidence is necessary 10 enable one to judge 
whether any money can be raised on the 
properties. The plaintiffs should be allow- 
ed toadduce the evidence and the defend- 
ants may by cross-examination show, if they 
- (1) 146 Ind. Cas 566; 65 MLJ781 at p. 784:6R 
M 287; A IR 1933 Mad. 883; 38 L W 865. 
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can, that plaintiffs can and ought to raise 
money. If it is reasonable to hold that 
plaintiffs cannot raise the amount necessary 
for the suit, they will be allowed to sue as 
paupers and, conversely. 

_I set aside the order and direct the peti- 
tion to be disposed of with reference to the 
above remarks, according to law. The 
cost of this petition will abide the result 
If the Court finds the plaintiffs are not 
paupers, it has discretion to grant time to 
pay court-fees. That is the practice here 
and in every Court: and is supported by 
s. 149, Civil Procedure Code. 

A. Order set aside. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 21Uof 1934 
May 2, 1934 
Mapaavan Narr, J. 
KULANDAVELU PILLAI, 
PRESIDENT, VEERAVANALLUR 
PANCHAYAT BOARD AND AnoruBkR— 
Paritionsrs 

i versus 
PATTA MUTAU MUDALIAR-— 
RESPONDENT 

Madras Local Boards Act (XIV of 1920), ss, 56 (4), 
51—Application for reinstatement under s. 56 (4), 
sihan birs application to Court under 
a > 

The exercise by a person of the right under 
s, 56 (4) of the Madras Local Boards Act, would 
not take away his right to apply to the Oourt 
under s. 57 of the said Act. The rights are con- 
current and not alternative. 

Petition under s. 115 of Act V of 
198; and s. 107 of the Government of India 
Act praying the High Court to revise the 
order of the District Court, Tinnevelly, 
ie December 5, 1933, in O. P. No. 46 of 
1933. 

_ Messrs. K. Bhashyam Ayyangar and V. 
Ratnam, for the Petitioners. 

Mr. K. R. Rangaswamy Ayyangar, for the 
Respondents. 

Judgment.—In this case the question 
when an application has been made for 
reinstatement under s. 56 (4) of the 
Local Boards Act, the applicant can 
afterwards apply under s. 57 of the Act 
-to the District Judge to restore him does 
not strictly speaking arise for the reasons 
that the application to the Board was 
made subject to the applicants right of 
proceeding under s. 57. Exhibit 1 should 
be treated as the respondent's applica- 
tion to the Board as the other application 
was on record. Even otherwise, [ am not 
satisfied that the exercise by the respond- 
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ent of his right under s. 56, cl. (4) would 
take awas his right of applying to the 
Court under s. 57 of the Act. ‘here is 
no provision in the Act to show that the 
rights are alteraative and not concurrent, 
This Civil Revision Petition is dismissed 


with costs. =e 
A. Petition dismissed. 


—— ee 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 69 of 1934 
August 6, 1934 
Atwuonp, J. C. 
MULLIK SULEMAN— DEFENDANT — 
APPLICANT 
versus 
AKBAR KHAN —PLAINTIFF—OPPOSITE 
PARTY 

North-West Frontier Province Law and Justice 
Regulation (VII of 1901), s. 27—Custom—Awans of 
Peshawar District—Succession after woman's husband's 
heirs—Custom, if any—Muhammadan Law, appli- 
cability of, in such cases—First cousin of such woman, 
if can pre-empt—North-West Frontier Province 
Pre-emption Act, s. 16 (a\—Custom, (Punjab). 

The plain reading of s. 27 North-West Frontier Pro- 
vince Law and Justice Regulation means that custom 
isnot a complete substitute for Muhammadan Law and 
that where there is no particular custom applicable, 
then the parties are governed by the principles of 
Muhammadan Law. As there isno custom as to 
who shall succeed in the case of Awans, Peshawar 
District, to a woman's property after the husband’s 
heirs, the persons who are heirs under Muhammadan 
law would certainly succeed. Therefore, a first 
cousin of such woman can succeed to property after 
her death, and as such, is entitled to a right of pre- 
emption under North-West Frontier Province Pre- 


emption Act, 8. 16 (aj. 

©. R. App. from an order of the Addition- 
al Judge, Peshawar, dated December 15, 
1933. $ 

Mr. Saadudlin, K. B. for the Petitioner. 

Sardar Raja Singh, for the Respondent. 
- Judgment.—The suit from which this 
application arises was a pre-emption suit 
prought by Akbar Khan against Musammat 
Khanamjan and Musammat Guljan, ven- 
dors, Suleman Khan, vendee, and Gul 
Muhammad, mortgagee. The property was 
village immovable property. The ‘trial 
Court dismissed the plaintiff's suit on the 
ground that he had no right of pre-emp- 
tion. The plaintiff appealed to the District 
Judge who decreed his suit on payment 
of Rs. 6U0 holding that hehad a right of 
pre-emption. Tas vendee hig prosene l an 
application to this Court | for revision 
of the order of the District Judge. 
The sole question in dispute on revision 
is a legal one, namely, whether the plaint- 
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iff has a right of pre-emption. The case 
is admittedly governed by s. 16 (a), 
N.-W.F. Province Pre-emption Act which 
runs as follows : 

“The right of pre-emption in respect of agricul- 
tural land and village’ immovable property shall 
vest (a) where the sale...is by all the co-sharers 
jointly, in the persons in order of succession who, 
but for such tale, would be entitled on the death 
of the vendor or vendors to inherit the land or 
property sold." - 

The parties are Awans and are, admit- 
tedly governed by custom. The plaintiff 
is the first cousin of the vendors and the 
question for decision is whether the plaint- 
iff would be entitled to succeed to the 
property of the vendors on their death, 
Under Question and Answer No. 67 
of Lorimer’s Customary Law of the Pesha- 
war District it is laid down that Awans 
consider a woman’s children to be the first 
heirs, the husband next andthe husband's 
heirs the next. In Answer No. 71 it isstated 
that no instance is known of a person pos- 
sessed of property having died intestate 
without relations and that it is variously 
conjectured that in such a case the pro- 
perty would be devoted to the mosque or 
spent in charity in the neighbourhood or 
divided among the Khel or Tappa in which 
the deceased resided. We have to con- 
sider whether assuming that a woman leav- 
ing property died without children, hus- 
band or any heirsof her husband, her own 
heirs under Muhammadan Law would suc- 
ceed to the property or not, or whether her 
estate would escheat to the Crown or he 
disposed of as is suggested in Answer No. 71, 
No direct authority has been cited on the 
point by either of the’ parties to these pro- 
ceedings, but it appears to me to be open to 
no doubt that the heirs under Muham- 
madan Law would undoubtedly succeed in 
the absence of any of the persons mention- 
ed in Answer No.67. This proposition is, in 
my opinion, supported in the first place by 
the statement in Answer No. 71, which im- 
plies that ifthere were any relations of any 
sort, there would be no escheat of the prop- 
erty. Itis further corroborated by what I 
conceive to be the interpretation vfs. 27 of 
the N.-W. F. P. Law and Justice 
Regulation. In that it is laid down that 
in questions regarding succession, special 
property of females and other matters 
the rule of decision shall be: (a) Any 


custom applicable tothe parties concern- 


ed ; (b) Muhammadan Law in cases where 
the parties are Muhammadans...except in 
so far as such law... has been modified 
by any such custom as is above referred to, 
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The plain reading of this section mean: 
ihat custom is not a complete substitut: 
for Muhammadan Law and that where there 
is no particular custom applicable, the 
the parties are governed by the principle. 
of Muhammadan Law. There is no custom 
as to who shall succeed in the case o 
Awans to a woman’s property after the 
husband’s heirs, andin my opinion the per 
son who are heirs under Muhammadan Lau 
would certainly succeed. For these reasons 
the decision of the learned District Judgi 
was in my opinion correct and this appli. 
cation for revision is, therefore, dismissec 
with costs, 

D. Application dismissed. 


_ _ MADRAS HIGH COURT 

Civil Revision Petition No. 825 of 1931 
March 23, 1934 
PANDRANG Row, J. 
POTLURI RANGARAO—Dsrenpant— 
PETITIONER 
VETSUS 

SAIT CHOWGMAL VARADICHAND 

AND CO.—PLaINTIFFS — RESPONDENTS 

Minor—Promissory “note—Misrepresentation as to 
age—Payee's right to recover the muney—Kstoppel 
—Fraud. - 

No suit will lie for recovery of money paid to 
a minor on a promissory note executed by him on 
the ground that the minor obtained the money 
by a fraudulent misrepresentation as to age. There 
is also no estoppel against the minor ia such a 
case. Leslie, Lid. v. Shiell (1, and Mahomed syedol 


v. Yeoh Oot (2) followed. 
Petition under s. 25 of Act IX of 


1887 praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge, Masulipatam, dated November 14, 
1930, and made in S. ©. S. .No. 27 of 
1930. 

_ Mr. P. Satyanaaryana Rao, for the 
tioner. 

Mr. Ch. Raghava Rao, for- the Respond- 
ents. 

Judgment.—The petitioner as defend- 
ant in the lower Court resisted the 
respondenl-plaintiff’s claim based on a 
promissory note executed by the petitioner 
on the ground that he was a minor at 
the time the note was executed by him 
and was, therefore, not bound by it. The 
learned Subordinate Judge while finding 
that the petitioner was a minor at the 
time held that he was cslopped frem 
raising the plea of minority end decreed 
the suit against him. It ıs well settled 
that there is no estcppel ab all in a case 
cf this kind andthe decree is not attempt- 


Feti- 
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ed to be supported by the respondent’s 
Advocate on this ground of estoppel. On 
an application for review made by the 
petitioner to the lower Court the Sub- 
ordinate Judge himself held that there 
was no estoppel but declined to review 
the decree on the ground that the minor 
was bound to restore the money received 
by him -by fraudulent misrepresentation 
about his age. No allegation of fraud 
was madein the plaint; even otherwise 
no suit will lie for recovery of money 
paid to a minor on his executing a promis- 
‘sory note on the ground that the minor 
obtained the money by fraud. The 
authorities are clear on thepoint and itis 
enough to refer to Leslie, Limited v. Shiell 
(1), the principle given effect to in which 
was approved by the judicial Committee 
in Mahomed Syedol v. Yeoh Ooi (2). 

In the present case the claim was based 
entirely on the’ promissory note and as 
the contract embodied in this note is 
clearly void the suit should have been 
dismissed on this ground. The decree of 
the Subordinate Judge, Masulipatam, dated 
November 14, 1930, in S. O. No. 27 of 
1930, on his file, is therefore, set aside and 
the suit is dismissed with costs. The 
respondent must pay the petitioner’s cost 
in this petition also and bear his 
own. . 

A. Suit dismissed. 

(1) (1914) 3K B 607; 8&8 LIK B 1145; ILT 
106; 58 S J 453; 30 T L R 460. < 

(2) 31 Ind, Cas. 401; 19 Bom. L R 147; 21 0 
W N 257; (1917) MW N'16?; (1918) 2 A O 575; 88 
LJPO15:115L Tbk; 32 TLR 678; 43 LA 
256 (P. 0.) 


LAHORE HIGH COURT 
Second Civil Appeal No. 413 of 1933. 
December 5, 1933 
Burbs, d. 

SURTI AND ANOTHER — DEFEDANTS 
— APPELLANTS 
` VETSUS 
BHAGWAN SINGH AND ANOTHER— 
PLAINTIFF AND ANOTHER—DgFENDANT — 
RESPONDENTS 

Civil Procedure Code {Act V of 190%), O. XXIII, 
r. 3—Compromise—Non-recording of, as required 
under 0. XXIII, r 3— Compromise, if can be looked 
upon asan agreement—Minor—Major at time of 
suit—Written statement on the basis of agreement — 
Ratification— Estoppel, 

Even ifa compromise has not been recorded as 
required by O XXIL, r. 3, Civil rocedure Oode it 
can be looked upon as an agreement between the parties. 

At the time an agreement was entered into a 
person was a minor but was a major at the time 
when a suit was instituted in respect of it and he 
pleaded in thet suit- that there had. been a gom- 
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promise in a previous suit aad the plaintifi was bound 
by it. This objection prevailed andthe suit was dis- 
missed. It was clear from his written statement that 
the compromise was deemed binding on him as well ; 

Held, that he should be held to have ratified the 


agreement and was estopped from denying its bind- 


ing character. awe 
S.C. A. from the decree of the District 
Judge, Gurdaspur, dated December 9, 
1932, affirming that of the Subordinate 
Judge, First Ulass, Gurdaspur, dated Decem- 
ber 5, 1931. 
Mr. Ram Lal Anand J, for the Appellants. 
Mr. Homi Rustomji, for the Respondents. 
Judgment.—The pedigree table of the 
parties concerned is as follows : 


LEHWA SINGH 





[ 
Pal VR Lal Singh Santu. 


| 
Dalip Singh Dhanna Singh Ujagar 
| : 






































Singh 
Staats i 
Appellants. 
a 
Surti Murti 
| | | 
| Appellants. 
. | 
Bawa Singh Bhagwan Singh, Gura l 
| 
Respondents. - 


In 1920 Ujagar Singh instituted a suit 
for one-third share in the joint holding of 
the parties alleging that he was the son 
of Saptu. The suit. was eventually with- 
drawn and in the petition for withdrawal 
which was filed in Court it was stated 
that Bawa Singh, Bhagwan Singh and 
Gura, defendants, had agreed to give 
10 ghamaons of land to Lal Singh, father 
of Ujagar Singh in excess of the share 
which he was entitled to according to the 
entries in the Revenue Records. Ujagar 
Singh's suit was accordingly dismissed. 
Later on, Surti, son of Ujagar Singh, in- 
stituted a similar suit alleging that he 
was not bound by the withdrawal of Ujagar 
Singh in the previous suit. Bawa Singh, 
Bhagwan Singh and Gura, who were joined 
as defendants in this suit pleaded that 
there had been a ccmpromise in the pre- 
vious suit by virtue of which 10 ghamaons 
were given 10 Lal Singh and Surti was 
bound by that compromise. This objec- 
tion prevailed and Surti’s suit was dismissed, 
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Subsequently in the course of partition 
Proceedings the descendants of Lal Singh 
claimed 10 ghamaons of land from Bawa 
Singh, Bhagwan Singh and Gura, but they 
refused to give it and instituted the pre- 
sent suit for a declaration that the parties 
were entitled to partition only according 
to the shares entered in the Revenue Records. 
The trial Court granted a decree which 
-was affirmed on appeal by the learned 
District Judge and from this decision 
defendants Nos. 1 to 4 (descendants of Lal 
Singh) have appealed. The main point 
for decision is whether the appellants were 
not entitled to claim 10 ghamaons of land 
according to the agreement entered into 
by the parties when the suit filed by 
Ujagar Singh was withdrawn. The learned 
Counsel for the respondents has urged 
that the compromise was not so recorded 
as required by O, XXIII, r. 3 and is, there- 
fore, not binding. But although the com- 
promise was not so recorded, it can still 
be locked upon as apn agreement between 
the parties and the question is whether 
that agreement is not binding. It is clear 
from the written statement filed by Bawa 
Singh, Bhagwan Singh and Gura in the later 
suit instituted by Surti that they them- 
selves looked upon the agreement to give 
10 ghamaons land to Lal Singh as binding 
on them. Jt seems to me that they are 
now estopped from pleading the agree- 
ment was not binding. It was on account 
of the plea raised by Bawa Singh, 
Bhagwan Singh and Gura as regards the 
binding character of the aforesaid agree- 
ment that the suit of Surti was thrown out 
and it is not open to them now to plead 
that the agreement is not binding on them. 

The learned Counsel for the respondents 
urged that at any rate the agreement was 
not binding on Gura and Bhagwan Singh 
as they were minors at the time when the 
agreement was entered into; but at the 
time of the suit instituted by Surti 
Bhagwan Singh'was a major, and I see no 
reason why he at any rate should not 
be held to have ratified the agreement by 
virtue of his written statement and to be 
estopped from denying its binding character. 
So far as Gura is concerned, however, his 
case stands ona different footing and the 
learned Counsel for the appellants stated 
before me that he did not wish to press the 
claim against Gura who is still a minor 
and that his share may be excluded. 

The next contention urged by the learned 
Counsel for the respondents was that the 
agresment was void for uncertainty inas- 


DHANBAI v. 


15210 


much as the agreement did not specify whe 
kind or kinds of land were to be included i 
the area of 10 ghamaons tobe given to th 
descendants of Lal Singh. This contention 
bas some force but in order to avoic 
any difficulty in the matter the learnec 
Counsel for the appellants stated that bit 
client were willing to take any area thas 
the respondents choose to give out of the 
land. In view of this statement there is nc 
uncertainty in the contract. 

In the circumstances I accept the 
appeal and grant the plaintiffe the decla- 
ration sought for subject to tha qualifica- 
tion that the descendants of Lal Singh. 
namely, ‘the present appellants, would be 
entitled to claim two-thirds of 10 ghamaons 
from Bawa Singh and Bhagwan Singh in 
accordance with the agreement entered 
into in the suit instituted by Ujagar 
Singh in 1920. The area to be given to 
the appellants will be selected by Bawa 
Singh and Bhagwan Singh according to 
their choice. The appellants will get two- 
thirds of their costs throughout from the 
plaintiffs. 

N. 


BABLISAI 


Appeal accepted. 


—_——— 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 56 
of 1933 
Testamentary Suit No. 2 of 1933 
November 30, 1933 
Braumont, ©. J., AND BARLEE, J. 
DHANBAI BURJORJL COCPER 
— APPELLANT 


© VEVEUS 
BABLIBAI SHAPURJI SORABJI— 
RESPONDENTS 
Civil Procedure Code (Act V of 190`), O. XXVI, 
r. 4—Application for issue of commission to examine 
witnesses—Party, tf entitled to order as of right— 
Order refusiny issue of commission, if a'yudgment'— 
Interlocutory arder—Appeal, if lies on it—Letters 
Patent (Bom), cl 15. Pinte i 
A party asking for a commission is not eņtitled 
as ofright to such an order On such application 
the Court has toconsider not only the claim of the 
party who desires to take evideuce on commission, 
but the rights of the opposite party, Jagannatha 
Sastri v, Sarathambal Ammal (2), dissented from 
An order refusing a commissionis not one affecting 
the merits of the question between the parties by 
determining some right; it is purely au interlocutory 
order relating to procedure and nota ‘judgment’ 
within cl. Sof the Letters Patent and no eppeal lies 
from the order, ‘uljaram Row v, Alagappa Chettiar 
(3), Teramull Dilsook v. Kunj Lil (4), Mahomed 
Hussain v Hoosain Hamadanee & Co (5) and Abdool 
Ghafur v, Official Assignee (6), relied on. Miya 
Mahomed v Zorabi (i), explained. 


Mr, C. K, Daphtary, for lhe Appellant, 
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Mr. F. J. Coltman (with him Mr. M. M. 
Jhaveri), for the Respondents. i 

Judgment.—This is an appeal from 
a decision of Mr. Justice Rangnekar 
by which he refused to the appellant, who 
is defendant No. 7, her claim to take the 
evidence of witnesses in Goa on commission. 
The suit is a testamentary suit in which 
the plaintiffs are setting upa will as exe- 
cutors. The respondents contest the will. 
The present appellant is a relative, and her 
claim is that she will be interested in the 
estate if the will is set aside. She desired 
to produce the evidence of witnesses who 
are in Goa. She, therefore, took out a sum- 
mons asking for an order that the witnesses 
might be examined on commission, and that 
summons was dismissed by Mr. Justice 
Rangnekar. We arranged to hear as a 
preliminary issue the question whether an 
appeal lies from an order refusing a com- 
mission. That question turns on the mean- 
ing of the word ‘judgment’ iv cl. 15 of the 
Letters Patent, a question which has been 
discussed a great many times in this Court. 
The rule which this Court acts upon is that 
which was originally stated in Justices of 
the Peace for Calcutta v. Oriental Gas 
Company (1), namely, that ‘judgment’ in 
cl, 15 means a decision which affects the 
merits of the question between the parties 
by determining some right or liability. It 
is not, however, always easy to apply that 
rule. Here Mr. Daphtary for the appellant 
contends that he is entitled as a matter of 
right to an order for the taking of this evi- 
dence on commission. The order is asked 
for under O. XXVI, r. 4, which provides 
that any Court may in any suit issue a com- 
mission for the examination of any person 
resident beyond the local limits of its juris- 
diction. The language appears to confer 
a discretion upon the Court, and not to give 
a statutory right to a party. Mr. Daphtary 
referred us tothe decision in Jagannatha 
Sastri v. Sarathambal Ammal (2) in which 
Mr. Justice Wallis did express the view 
that a party had a statutory right to take on 
commission the evidence of. a witness who 
was resident more than two hundred miles 
from the Court, thoughin that case it was 
pot necessary for him to go as far as that, 
because he held further that if there was a 


judicial discretion, the discretion of the - 


lower Court had been wrongly exercised. 

Iam, however, clearly of opinion, that the 

view indicated ia that case that a party has 
() 8B L R 433, 


(2) 71 Ind, Oas. 530; 46 M 574; 44 M L J 2)2;17L 
W 251; (193) M W N 157: ATR 1923 Mad. 321, 


DHANBAI 9%. BABLIBAI 


265 


a statutory right to an order for taking 
evidence on commission is not well-founded. 
On such application the Court has to con- 
sider not only the claim of the party who 
desires to take evidence on commission, but 
the rights of the opposite party. If evi- 
dence is taken on commission, the opposite 
party is deprived of the right of cross- 
examining the witnesses before the Judge 
who has to determine the suit, and that, in 
the case of an unreliable witness, is a 
very valuable privilege. Moreover, in some - 
countries no cross-examination at all is al- 
lowed in the case of evidence taken on 
commission. The Court, therefore, has to 
consider what is the right thing to do on the 
particular facts of each case, and in my 
view, it is impossible to say that a party 
asking for a commission is entitled as of 
right to an order. If thatis so, it is diffi- 
cult to see how an order refusing a comission 
can be anorder affecting the merits of the 
question between the parties by determin- 
ing some right. No doubt, the appellant is 
deprived by the order of the right to give 
this evidence in the particular way in which 
she desires to give it, and it may be that it 
will be impossible for her to get the evi- 
dence in any other way, but the order is 
purely an interlocutory order relating to 

rocedure. If the suit is heard and deter- 
mined against the present appellant, she 
will have a right to appeal, and she may no 
doubt then contend that the order refusing 
a commission was wrong. Her rights are 
not finally determined by the present order. 
Therefore, apart from authority, I should 
feel no doubt that an order refusing a com- 
mission is not a ‘judgment’ within cl. 15 of 
the Letters Patent. Referring tothe authori- 
ties, there are decisions of other High Courts 
in that sense. In the case of Tuljaram Row 
v. Alagappa Chettiar (3) there are clear 
dicta that an order refusing a commission 
is not appealable. The case of Toremull 
Dilsook v. Kunj Lall (4) is a decision of 
the Calcutta High Court on the exact point, 
holding that such an order is not appeal- 
able, though in that case there does not 
seem to have been any substantial argu- 
ment on the point. Then there are two 
decisions of the Rangoon High Court, 
Muhammad Hussani v. Hoosain Hamadanee 
& Co. (5) and Abdul Ghafur v. The Oficial 


(3) 8 Ind. Cis. 310; 35 M 1; 
LT 453; 21MUd LI. 

(4) 55 Ind, Gus. 763; 31 C L J 162. 

(5) 90 Ind, Oas 967; 3 R 293; ALT R 1925 Rang, 290; 
4Bur, L J 103. č 


(1910) M W N 697; 8 M 
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Assignee (6), to the same effect. So far as 
this High Court is concerned, there is the 
decision in Miya Muhammad v. Zorabi (7) 
that no appeal lies from an order directing 
a commission.: In that case Sir Basil Scott, 
who delivered the leading judgment, did 
suggest that possibly an appeal might lie 
from an order refusing a commission if the 
evidence sought to be taken on commis- 
sion went to the root of the case. But that 
opinion was based on the decision in Maru- 
thamuthu Pillai v. Krishnamachariar (8) 
which has since been disapproved by a Fall 
Bench of the Madras High Court in the case 
to which I have referred, Tuljaram Row v. 
Alagappa Chettiar (3). There is no other 
reported decision of this High Court. There 
is an unreported decision to which we have 
been referred, Bishun Narain Bhargawa v. 
Union Bank of India, Lid. (O. C. J. Appeal 
No. 85 of 1925 (with Appeal 76 of 1925): 
Suit No. 148 of 1925. Macleod, O. J. and 
Coyajee, J.— November 16,1925) in which 
again it was suggested that an appeal 
might lie if the evidence sought to be taken 
on commission went to the root of the appel- 
lant’s case. In my opinion the decision cannot 
turn on any question as to the materiality 
of the evidence sought to be taken on com- 
‘mission; either the order refusing a com- 
mission is a judgment within cl. 15, and 
appealable, or it is not a judgment, in 
which case it is not appealable. In my 
opinion it is not a judgment, and we 
must, therefore, allow the preliminary 
point and dismiss the appeal with costs. 

N. Appeal dismissed. 

(6) 93 Ind Cas. 21]; 3 R 605; 4 Bur, LJ 254; A IR 


926; Rang. 64. : 
: (?) 2 Ind. Oas. 157; 11 Bom L R241. 


(8) 30 M 143. 
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MADRAS HIGH COURT 
Appeal Against Order No. 150 of 1932 
March 15, 1934 
Mapxavan NAIR, J. 
THALANKI NAGAYYA AND ANOTHER 
— APPELLANTS 
versus 
THOMMANDRA YERRIKALAPPA— 
RESPONDENT 

Limitation Act (IX of 190%), Seh. I, Art, §9— 
Agency for sale of goods —Suit against agent— 
Starting point of limitation— Agency, when terminates 
Claim barred—Decree on admission, whether can 
be passed, 
“An agency 
the goods are sold and 
accounts are rendered by the agent and 


for the sale of goods terminates when 
does not continue until 
a suit for 
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accounts against the agent which is instituted more 
than three years after the date of the sale of 
goods would be barred by limitation under Art. 89, 
Limitation Act, even though the agent had not 
rendered accounts. Venkatachalam v. Narayanan 
(1), relied on. 

Tf a claim is barred, it is- entirely barred and 
there can be no question of relief being given on 
the ground of admissions made by tha defendant 
in his evidence. | , 

Appeal against an order of the District 
Court of Anantapur, dated November 26, 
1931, and made in Appeal No. 169 of 1929 
(O.S. No. 145 of 1928 on the file of the 
Court of the District Munsif of Gooty). 

Mr. Ch. Raghava Rao, for the Appellants. 

Messrs. T. V. Muthukvishna Iyar and T. 
R. Arunachala Ayyar, for the Respond- 
ent. l ' 


Judgment.—This is an appeal by the 
defendants against an order of remand. 
The facts are very simple and are clearly 
stated in the judgment under appeal. The 
main question in the case is whether 
the suit is barred by limitation. I agree 
for the reasons given by the lower Court 
that the relationship of the plaintiff and 
defendant is that of principal and agent 
and that the article of the limitation Act 
applicable to the case is Art. 89 but 
applying this article I cannot agree with 
the lower Court that the suit is not barred 
by limitation. The learned Judge says 
that f 

“The agency does not terminate merely with the 
selling of goods. lt continues till the sccounts are 
settled and money is remitted.” 

This view is clearly wrong. In Ven- 
katachalam v. Narayanan (1), it was held 
that 

“an agency is determined when the agent ceases 
to represent the principal though his liability in 
respect ofacts done as agent may continue,” 

According to this decision though ac- 
count has not been rendered and the lia- 
bility remains, the agency may terminate. 
It is not very seriously argued that the 
learned Judge’s view contained in the ex- 
tract quoted is correct. The agency in 
this case must be considered to have ter- 
minated whenthe goods were sold admit- 
tedly on 1920 though the defendants may 
be under liability to pay some money to 
the plaintif. If the agency terminated in 
1920 the suit is clearly barred by limita- 
tion as it was instituted only on February 13, 
1928, that is, more than three years from the 
date when the agency lerminated. Then 
it is argued that since in his evidence 
D. W. 1 admitted the Jiability to pay 
Rs. 137-9-2 to the plaintiff a decree should 


(1) 26 Ind. Cas. 740; 39 M 376; 28M L J 240, 


1934 


be given at least to that extent, No such 
separation of the claim can be made for 
the purposes of limitation. If the claim is 
barred, it is entirely barred and there can 
be no question of relief being given on 
the ground of admission. The plea of the 
bar of limitation is a technical plea. It 
does not mean that no money is due to 
the plaintiff. It only means that the claim 
is barred by limitation and cannot be en- 
forced ; thatis all. As the suit is barred 
by the limitation, the order of remand is 
set aside and the decision of the District 
Munsif is restored with costs here and in 
the Court below. 
A. 
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CHUNILAL JAGMAL—PLAINTIFF 
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Transfer of Property Act (IV of 1882), s. 100— 
Charge--Oral charge and subsequent mortgage— 
Priority — Transfer of Property (Amendment) Act 
(XX of 1929), s. 63—Whether retrospective in effect— 
Civil Procedure Uode (Act V of 1903), O. XXI,r. 63 
—Orderin execution against claims of two persons— 
Suit to set aside order by one making the other a 
defendant— Effect of. 

Where thelaw requires a specified transaction to 
be in accordance with specified formalities, in order 
that particular legal results may follow, no Court 
will favour an endeavour to give to an identical tran- 
saction another name with the object of bringing 
about the particular legal results in question without 
observing the formalities specified by the law. If 
the transaction is exactly of the nature contemplated 
by the law which the law describes or otherwise 
refers to as a mortgage, if it has the same incidents, 
so that it cannot be distinguished from a mortgage, 
then the transaction cannot be treated as otherwise 
than a mortgage merely by calling it a charge ; it 
cannot be created orally merely by calling it a charge 
in spite of the fact that the law denominates tran- 
sactions having such results as mortgages, and 
requires mortgages to be by registered deeds. [p. 
268, col 2] 

Where an oral charge is created on immovable 
property prior in point of time to a subsequent 
mortgage effected on the property without notice of 
the charge, the charge does not avail against the 
mortgage. 

The amendment made in s. 100, Transfer of Prop- 
erty Act by the Transfer of Property (Amendment) 
Act, 1929, has no retrospective effect. Suleman Haji 
Ahmad Umar v. P. N. Patill (6), dissented from. 

Where Aand B made unsuccessful claims in 
execution proceedings as to the priority ofa mort- 
gage in their favour over an oral charge in favour 
of C,and A instituted a suit to establish his right 
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making B a party to the suit and admitting B's 


claim, but B filed no such suit : 

Held, that although B had instituted no suit under 
O. XXI, r. 63, Civil Procedure Code, the order made 
in execution against him was not conclusive against 
him and that the order against him should be set 
aside in A's suit. 


S. U. A. from the decision of the District 
Judge at Thana, in Appeal No. 17 of 1929, 
varying the decree passed by the First 
Class Subordinate Judge at Thana, in 
Civil Suit No. 21 of 1928, 

Mr. K. N. Dharap, for the Appellants. 

Messrs. A. G. Desai and F. V. Dixit, for 
Respondents Nos. 2 and 5, 

Judgment—The question inthis appeal 
is whether an oral charge in favour of the 
appellants is to have priority over two 
mortgages by registered deeds jin favour of 
the respondents. i 

The appellants contend that their charge 
being prior in point of time ought to have 
priority of effect. The argument before 
us was that s. 100 of the Transfer of 
Property Act refers to charges as distinct 
from mortgages; that, by reason of s. 9 
of the Act, which provides that “A 
transfer of property may be made without 
writing in every case in which a writing 
is not expressly required by law,” and 
in the absence of any such provision in 
regard to a charge as is contained in s. 54 
of the Act in regard to sale, in s. 59 
in regard to mortgages, in s. 107 in re- 
gard to leases, in s. 118 in regard to 
exchanges, and in s. 123 in regard to 
gifts,—chaiges may be created without 
writing; that if a charge can be created 
without writing, then s. 17 of the 
Indian Registration Act is inapplicable, 
and an oral charge may be created by 
which an interest in immovable property 
of the value of Rs. 100 and up- 
wards may be vested without a registered 
document, í 

The argument was sought to be supported 
by reference to some of the cases, notably 
Kallappa v. Balwant (1), and Maina v. 
Bachchi, (2), in which charges were 
referred to as creating interests in the 
property. In the cases referred to, however 
where an interest in the property was held 
to be created by a charge, the charge 
had been made either by a registered 
document or a decree of the Court; ang 
s. 17 (2) (V) of the Indian Registration - 
Act exempts decrees of the Courts from 
the provisions under which registered 


(1) £7 Ind. Cas 51; 27 Bom LR 434; 4 z 
Bom. 343, É FR 1925 
(2) 23 A 625. 
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documents are required for the creation of 
interests in immovable property. 

A further difficulty that arises in the 
way of the argument is that s. 100 of the 
Transfer of Property Act restricts its own 
operation to such charges as do not amount 
to mortgages: and the learned Advocate 
for the appellants admitted that if the 
charge in question created an interest in 
the property, it was indistinguishable from 
a mortgage. A charge is defined in the 
Oxford Dictionary as a liability to pay 
money laid upon a person or estate. Such 
a liability is created by every mortgage, 
so that every mortgage includes a charge. 
But whether any particular charge is in 
such terms as to amount to a mortgage 
may sometimes be a difficult question. 
The matter has ,been referred to in 
Srinitasa Raghava Aiyangar v. Ranganatha 


Aiyangar (3), where a charge that creates’ 


an interest in property is differentiated 
from a mortgage deed by the fact that 
there is no personal covenant to pay in 
a. mere charge; and in Raja Sri Sri 
Shiva Prasad Singh v. Beni Madhab 
Chowdhury, (4), the distinction has been 
made thatin a charge there is no transfer 
of any interest in the property but merely 
an obligation imposed on the property with 
reference to the payment: that in a charge 
the property is made security for the 


payment, but so that no interest in the 
property is transferred to the charge 
holder. 


How difficult it is to assume that there 
may ke a charge (whether or not including 
a personal covenant to pay) by which 
an interest is created in the property 
and yet the transaction does nob amount 
to a mortgage, under s. 100 of the 
Transfer of Property Act—has perhaps 
become sufficiently apparent from the 
previous discussion. But it may be added 
that where the law requires a specified 
transaction to be in accordance with 
specified formalities, in order that particular 
legal results may follow, no Court will 
favour an endeavour to give to an identical 
transaction another name with the object 
of bringing about the particular legal 
results in question without observing the 
formalities specified by the law. If the 
_transaction is exactly of the nature con- 
templated by the law which the law 
describes or otherwise refers to as a 


(3) 51 Ind. Cas. 963; 36 M L J 618; 2MLT 


347, 
(4) 70 Ind. Cas. 24; 1 Pat. 387 at p. 392; ATR 1922 
Pat. 529; 4 PLT 6, 
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mortgage, if it has the same incidents, 
so thai it cannet be distinguished from a 
mortgage, then the transaction cannot be 
treated as otherwise than a mortgage 
merely by calling it a charge: it cannot 
be created orally merely by calling it 
a charge, in spite of the fact that the law 
denominates transactions having such re- 
sults as mortgages, and requires mortgages 
to be by registered deeds. 

“As Lord Sumner put it, it is impossible 
to admit the common sense of maintaining 
an enactment which would prevent the 
purpose of fhe contract, while permitting 
the contract to stand as a contract: 
Ananda Mohan Roy v. Gour Mohan 
Mullick (5). 

The assumption, therefore, must be that 
there may be charges which create interests 
in property, but which are yet in some 
way (not at present specified) distinguish- 
able from transactions whichthe law deno- 
minates mortgages. 

On this difficult assumption, if would 
follow that by reason of s. 9 of the 
Transfer of Property Act there may be 
such a charge without a registered docu- 
ment. Theappellants rely on this reasoning 
for contending that the oral charge in 
their favour must have the same effect as 
if it had been by a registered document ; 
or, to put it in another form, that the 
absence of a registered document cannot 
affect their charge, because s. 9 recognizes 
oral transfers of property, and the priority 
of their transfer must then depend, under 
s. 48 of the Transfer of Property Act, upon 
the date of the creation of the transfer. . 

Section 48 of the Transfer of Property 
Act must, however, be read subject to 
s. 48 of the Indian Regislration Act, which 
provides that: 

“All non-testamentary documents duly registered 
under this Act, and :elating to any property, whe- 
ther movable or , immovable, shall take effect 
against any oral agreement or declaration relating 
to such property, unless where the agreement or 
declaration has been accompanied or followed by 
delivery of possession.” 

As there has been no delivery of pos- 
session in the present case, the exception 
may for the present purposes be disregard- 
ed. Thus, registered documents are to 
have priority over oral agree.nents (unless 
they come under the exception which is at 
present irrelevant), The argument in answer 
tos. 48 of the Indian Registration Act was 


(5) 74 Ind. Cas 499; 50 I A 239;21 ALJ718;4P 
L'Y 602}; A I R1923 P O 189; (1923) M W N 803; 45 
MLJ 617;25 Bom. L R 1269; 33 M L T 365; 50 0 « 
929; 28 O WN 713; 40 C LJ 10 (PO. 
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oral agreement: and an oral agreement 
is explained for the purposes of this answer 
as a bare agreement,—an executory act 
that has not been given effect to. The 
argument hardly needs any refutation. No 
section would be required for providing that 
a registered deed already given effect to 
should have priority over a mere agree- 
ment todo something in the future. The 
section obviously means that the oral 
agreement shall have effect subject to the 
registered document: that the effects which 
the oral agreement isto bring about must 
be subject to the effects brought about 
by the registered document. Not to elabo- 
rate what seems plain,I have not referred 
to tbe implications of the exception con- 
tained in the last clause of the section. 
When those implications are attended to, 
the argument becomes still more futile. 

Another argument was placed before us 
on behalf cf the appellants in connection 
with s. 100 of the Transfer of Property Act. 
This cection has been amended by s. 50 of 
the Transfer of Property (Amendment) 
Act, XX of 1929, by the addition of the 
words: ; 

“And saveas otherwise expressly provided by any 
Jaw for the time being in force, no charge shall be 
enforced against any property in the hands of a 


person to whom. such property has been transferred 
for consideration and without notice of the charge.” 


It is argued that taking the view which 
has been expressed in the earlier part of 
this judgment isin effect enforcing the 
amended s. 100 against the parties; and 
that inasmuch as it was necessary to make 
this amendment, it follows that the law must 
have been different prior to the amendment 
and that as there are conflicting decisions 
under s.100 we ought rather to give effect 
to those decisions which conflict with the 
amended Act than those which ‘are in 
accordance with it, in particular that no 
notice of the charge is needed for its being 
enforced. ; 

If, on the other hand, the amendment is 
applicable, then there are very clear find- 
ings against the appellant. It was con- 
tended for the respondent that the amend- 
ment ofs 100 is given retrospective effect 
by Act XX of 1929 because the amend- 
ment is made by s. 50 of the amending Act 
ands. 63 of that Act, which precludes 
retrospective effect being given to certain 
sections, does not (it is argued) include s. 50 
amongst those sections that are not to have 
retrospective effect: that consequently the 
amendment in question is impliedly given 
yetrcepective effect, 
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The argument is supported by the fol- 
lowing remarks of B. J. Wadia, J., in 
Suleman Haji Ahmad Umar v. P. N. Patill 
(6) (p. 727%); — 

“Section 53-A deals with the doctrine of part 
performance ofa contract and isadded by s. 16 of 
the Transfer of Property (Amendment) Act (XX of 
Section 63 of Act XX of 1929 lays down that 
certain amendments made by that Act shall not be 
deemed to affect the terms or incidents of any transfer 
of property before April 1,1930 Buts. 16 which 
introduces 8. 53-A isnot one of them and, therefore, 


by implication s. 53-A can be said to have retros- 
pective effect.” ` 


These remarksand the argument based 
on it overlook that s. 63 falls under two 
main heads. First, the sections enumerated 
in the first four lines of s. 63 are debarred 
from havingthe effect statedin cls. (a), (b), 
(c) and the first sentence of cl. (d). Secondly, 
all other provisions of the Act are debarred 
from having the effects referred to after 
the words “and nothing in any 
other provision” in cl. (d). It would have 
been conducive to clarity if these latter 
words of cl. (d) had been marked off as 
forming sub-s. (2) of s. 63 and all the 
earlier portion as sub-s. (1). 

Before anything isto be implied from 
the section, its express provisions must be 
exhausted. The express provisions fall 
under two heads: those relating to the enu- 
merated sections and those to the other 
provisions of the Act. It seems to have be- 
come necessary to divide the sections under 
two heads, as it was necessary (stating it 
broadly) firstto deal with provisions of the 
Act relating to transfers, and secondly 
with provisions relating to proceedings and 
remedies. 

Referring to the sections or portions of 
section enumerated in the first four lines 
of 8. 63 as “the enumerated provisions”, and 
all other provisions of the Act as “the un- 
enumerated provisions”, the scheme of 
s. 63 seems to be as follows: — 

(1) The enumerated provisions are to have 
no effect in regard to the terms or inci- 
dents of transfer of property made or 
effected or the validity, invalidity, effect or 
consequence of anything already done or 
suffered, or any right, title, obligation or 
liability already acquired, accrued or in- 
curred, before April 1, 1930, or any remedy 
or proceeding in respect of such right, title 
obligation or liability, already acquired 
accured or incurred before April 1, 1930, 

(2) Nothing in the unenumerated provi- 
sions shallrender invalid or in any way 

(6) 145 Ind. Cas. 557; 35 Bom. L R 722; AIR 1933 
Bom. 381; 6R 381, s 

“Page of 35 Bom. L. R,—LEd]. 
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affect anything already done before April 
1, 1930, in any prcceeding pending in a 
Court on that date; and any such remedy 
and any such proceeding asis “herein” 
referred to may be enforced, instituted or 
continued, as the case may be, as if the 
amending Act had not been passed. 

The amendment tos. 100 is not included 
amongst the enumerated provisions. There- 
fore, the portion of s, 63 which applies to 
itis that which is secondly mentioned 
above. Nothing is sought in the present 
proceedings to be rendered invalid, nor is 
anything sought to be in any way affected 
which had been already done before April 
1, 1930, in any proceeding pending on that 
datein a Court. Thus the first part of the 
secondly mentioned portion of s. 63 does 
not affect the present case. - 

The last part of the secondly mentioned 
portion of s. 63 above speaks of “remedies 
and proceedings referred to ‘herein’.” This 
must presumably mean referred to in cl. (d). 
That clause speaks of remedies in its first 
sentence; and of proceedings both in the 
first and second sentences. Therefore, 
stated fully, the final sentence of cl. (d) 
means that notwithstanding the unenume- 
rated provisions “Any remedy or proceeding 
in respect ofa right, title, obligation or 
liability already acquired, accrued or in- 
curred before the Ist day of April, 1930, and 
any proceeding pending in a Court on that 
date may be enforced, instituted or. con- 
tinued as the case may be, as if‘this’ Act 
(XX of 1929) had not been passed.” The 
appellant claims a remedy in respect of a 
right alleged to have accrued to him before 
April 1, 1930. He is, therefore, entitled 
notwithstanding the unenumerated pro- 
visions to have his remedy (if any) enforced 
as if Act XX of 1929 had not been passed. 
Secondly, these proceedings were pending 
ina Court on that date, therefore he is en- 
titled to have the proceedings continued 
notwithstanding the unenumerated provi- 
sions as ifthe Act had not been passed. 

We cannot, accordingly, accept the 
argument that we must decide this case 
in accordance with the amended s. 100. 
The remarks in Suleman Haji Ahmed 
Umar v. P. N. Patill (6) seem to be in over- 
sight of the latter portion of s. 63 cl. (d). 

On the basis that the amended Act does 
not apply, the further argument addressed 
to us on behalf of the appellant took a 
double form, first that notice was unneces- 
sary in order that the charge may be en- 
forced and, secondly, that there was con- 
structive notice as there is evidence that 
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the mortgagees had been told that th 
money was borrowed from them for paying 
off debts. This, it was argued, put the 
mortgagees on enquiry that it threw the 
burden on the mortgagees of snquiring 
whether there was an oral charge on the 
learned Judge has dealt 
with the evidence on this point. We agree 
with the view he has taken, and are of 
opinion that there was no constructive 
notice. 

‘The argument that notice was not neces- 
sary can only have any force if the pro- 
visions of s. 48 of the Indian Registration 
Act are overlooked. We have already dealt 
with that aspect of the case. Tbe question 
whether if there had been notice the ap- 
pellant could have been ina batter posi- 
tion does not arise, 

The final point argued before us was 
that defendant No. 2 could not succeed in 
the suit out of which the appeal arises, 
because of O. XXI, r. 63, inasmuch as the 
plaintiff and defendant No. 2 had both 
unsuccessfully made claims or objections 
in execution proceedings asserting the 
priority of their mortgages against the 
oral charge ofthe appellant. Their claims 
or objections being disallowed the plaintiff 
alone brought the suit. 

Order XXI, r. 63, provides thai the party 
against whom an order is made may ins- 
titute a suit to establish the right which 
heclaims to the property in dispute but 
subject to the result of such suit, if any, 
the order shall be conclusive. It is argued 
that defendant No. 2 not having brought 
any suit, the order is conclusive against 
him, ' 

We cannot accept` this unmeritorious 
argument. It is mot at all clear that 
even technically defendant No, 2 may not 
be brought under the terms of the rule. 
For the plaintiff in the suit refers to and 
admits defendant Ne. 2's mortgage and 
claims that the plaintiff's mortgage should 
be held subject to the mortgage in favour 
of defendant No. 2, but should be given 
priority over the oral charge in favour of 
defendant No. 1. Therefore the plaintiff 
did institute a suit as required by r. 63, 
and his claim implied an adjudication in 
favour of defendant No.2. But assuming 
that technically defendant No. 2 cannot be 
literally brought under the terms ofr. 63, 
there is no reason why he should be driven 
toanother suit seeing that the plaintiff's 
claim was on all fours with his own and 
that the plaintiff and he were parties to the 
suit against defendant No.1. The object of 


1934 


r. 63 is clear—that the correctness of the 
order made when theclaim was investi- 
gated should’ be re-considered (if'at all)in a 
suit brought within a year. This has been 
done. ‘Phere would have been no object in 
«defendant No. 2.now bringing a second suit. 
The plaintif and defendant No. 2 wight 
no donbt have hoth been plaintiffs. If this 
point had been taken earlier, defendant 
No. 2 could -have been made plaintiff under 
«O.1, r. 10 (2). If there had been any sub- 
wstance in the point we should have done so 
min this Court. 
In our opinion, this appeal should be 
«dismissed with costs. 
N. Appeal dismissed. 
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Penal Code (Act XLV of 1€60), ss. 249, 3CO—Pro- 
visions under, nature of—Culpable homicide, when 
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The provisions relating to murder and culpable 
mbhomicide are probably the most complicated in the 
Bene] Cede and are so technical as frequently to lead 

‘to confusion. - Not only does the Code draw a distinc- 
mtion between intention and knowledge but fine dis- 
Mtinctions are drawn between the degrees of intention 
mo inflict bodily injury, Hazrat Gul Khan v. Emperor 
«(1), relied on. . 

Section 29, Penal Code, clearly defines “the offence of 
culpable homicide.” Culpable homicide may not 
‘amount to murder: (a) where though the evidence is 
sufficient to constitute murder, ons or more of the ex- 
ceptions tos..00, Penal Code, apply, or (b: where the 
degree of mens rea specified under s. 299, Penal Code, 
is present but not the special degrees referred to by 
«a. 300, Penal Code A 

Cr. A. [rom an order of the Additional 

Sessions Judge, Hyderabad. 

Mr. Dharamdas Mulchand, for the Appel- 

l 


ants, 

Mr. C. M. Lobo, for the Crown. 
Judgment.— The four appellants 
have been convicted by ihe Additional 
Sessions Judge, Hyderabad, under s. 302, 
read with s. 34, Penal Code, and sentenced 
to transportation for life. Against these 
convictions and sentences they bave appeal- 
ed to this, Court. Itis alleged by the pro- 
secution that between 9 and 10 o'clock on 
the night of June 7, 1933, the appellants 
and probably one other, made an attack 
with bludgeons on a man named Mahomed 
Khan in a street in a crowded part of the 
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city of Hyderabad not far from the main 
bazar. ‘They inflicted several injuries, two 
of these being head wounds of a serious 
nature. Mahomed Khan collapsed. He 
was alone and unarmed at the time. 
Several persons witnessed the assault. 
Among them were a shop-keeper named 
Partabrai who owned a liquor shop 30 or 40 
paces away and another was a friend of 
Partabrai called Gobiadsing who happened 
at the time, to be seated at Partabrai’s 
shop. Partabrai went to make a report at 
the Police Station which was a quarter of a 
mile from the scene of the attack. On the 
way there, he met Sub-Inspector Pirbux 
who apparently had already been informed 
by some boys as to what had happened. 
Partabrai returned to the scene with the 
Sub-Inspector and there they found Maho- 
med Khan still lying unconscious. The 


` injured man was sent to the Civil Hospital 


and died a few moments after admission. 
Partabrai then went to the Police Station 
to lodge a report and was accompanied 
by Gobindbux. Soon after his arrival 
the four appellauts also came there. On 
seeing them Partabrai and Gobindbux im- 
mediately informed the Sub-Inspector that 
these were the four persons whom they 
had seen assaulting Mahomed Khan. The 
appellants were thereupon arrested, an 
investigation by the Police followed and 
they were eventually sent up for trial. 

If was alleged by the prosecution that 
the assault was the outcome of a pre- 
conceived intention to commit murder. 
Briefly in this connection the allegations 
were that appellants Nos. 2, 3 and 4 who 
are shoe-makers were professional rivals 
of another shoe-meker named Ghulam 
Habib, That a small boy, Lutif, who had 
been employed by appellants Nos. 3, 4 and 
5 had left them and joined Ghulam Habib 
in consequence of which the appellants 
were much incensed. After an unsuccessful 
attempt to get the boy back they decided 
to wreak their vengeance on Ghulam 
Habib. Twoor three days later they pur- 
chased lorhs (bludgeons with iron rings 
around one end) in the bazar and set out 
to murder Ghulam Habib. Their intention 
to commit murder, the prosecution allege 
was manifest because on the same even- 
ing they had stopped at the shop of 
Manikchand, a pan-seller, and near nei- 
ghbour of Ghulam Habib and had informed 
him in Urdu that “we are going to chop 
somebody’s head off to-day. We shall be 
martyrs.” At about 9-15 p. m., the ap- 
pellants set upon Mahomed Khan and 
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beat him as described above. Mahomed 
Khan is the brother-in-law of Ghulam Habib. 
The place at which he was assaulted is 
about a mile from Ghulam Habib’s-shop. 
Between the alleged visit to Manikchand 
and the assault on Mahomed Khan the 
movements of the appellants are obscure. 

One of the prosecution witnesses, a man 
named Nur Mahomed, gave evidence to- 
the effect that on the night of the assault 
at 9 or 9-30 he was sitting in his shop 
in the main bazar at Hyderabad when he 
saw two persons being pursued by five 
persons in the direction of his shop. The 
pursuers were armed, four of them with 
lorhs and one withaknife. The pursued 
was unarmed. One of the pursued escaped 
but the other slipped and fell near the 
witness's shop on the road, and was 
struck on the head with a lorh. The injured 
man on being advised to do so by by- 
standers got up and escaped. Ten or 
fifteen minutes later the witness heard that 
a man had been killed in the vicinity. 
This witness in the Committing Magistrate's 
Courtidentified appellants Nos. 1, 2 and 3 as 
three of the four pursuers, while in the 
Sessions Court he identified appellants Nos. 
2, 3 and 4. 

The Sessions Judge has relied upon Nur 
Mahomed’s evidence to explain how it 
was that Mahomed Khan was assaulted 
when the appellants wished to avenge them- 
selves on his brother-in-law Ghulam Habib 
and in fact had set out to do so that 
night, The learned Judge suggests that 
one of the two men pursued was Mahomed 
Khan who managed at first to escape, that 
the appellants searched for him and later 
found him -and assaulted him as described 
by Partabraiand Gobindsing. The learned 
Public Prosecutor is constrained to admit 
that no such inference can be drawn from 
the episode deposed to by Nur Mahomed. 
Nur Mahomed does not describe the two 
men who were being pursued -beyond that 
one of them was a Punjabi Mussalman. 
Ghulam Habib who was a witness in the 
case does not mention such an episode. It 
cannot, therefore, be contended with any 
force that Ghulam Habib was the second of 
the two men who were being pursued. We 
are of opinion that the evidence of Nur 
Mahomed does not throw any light on the 
actual attack on Mahomed Khan which is 
the subject of the charge nor carry the 
prosecution case any further in this respect. 

As to the actual subject-matter of the 
charge, it cannot be denied that Mahomed 
Khan was attacked by 
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armed with bludgeons, at the time and 
at the place alleged by the prosecution 
and that he died the same night as a 
result of one or more of the wounds 
he received. These facts were rot sought 
to be controverted by the learned Advocate 
for the appellants, and in fact they are 
proved beyond doubt by the eye-witnesses 
Partabrai and Gobindsing, corroborated hy 
the first report, by the Sub-Inspector, 
mashirs and the medical evidence. The 
appellant's Advocate did not seek to 
attack the bone fides of Partabrai and 
Gobindsing, but his contention was that 
this is a case of mistaken identity: that 
it was not the appellants who attacked 
Mahomed Khan and that Partabrai and 
Gobindsing made a mistake in identifying 
them asthe assailants. In support of this 
contention it was argued that a number of 
persons witnessed the episode, that several 
of these persons were procured by the 
Police and asked to identify the appellants 
but were unable to do so, and that the 
circumstances were such that Partabrai 
and Gobindsing could not have obtained 
a clear and uninterrupted view of the 
attack. 


We do not consider that there is any 
force in these arguments. Partabrai 
admittedly had a shop within 30 or 40 


paces of the scene of offence; bath he and 
Gobindsing have given a clear and con- 
vincing description of what they saw ; they 
related that they were attracted by the 
shouts of the unfortunate victim and that they 
went up close and saw Mahomed Khan being 
beaten. They describe how there was a good 
deal of light from the adjacent shops by 
which they were enabled to see the aitack very 
clearly. The First Information Report was 
lodged at the Police Station by Partabrai 
within less than an hour of the occurrence 
and as an epitome of his subsequent testi- 
mony. It is proved that the four ap- 
pellants arrived at the Police Station almost 
simultaneously with Partabari and the latter 


and Gobindsing at once pointed them out — 


as the assailants. This is conclusive ans- 
wer to the contention of mistaken identity. 
The first appellant at that time before three 
minor injuries on his person. He admits 
in his statement in the Sessions Court that 
he was present at an attack on Mahomed 
Khan, but explains that he saw the de- 
ceased quarrelling with 3 or 4 other men 
whom he describes as Chachis and while 
endeavouring to rescue Mahomed Khan 
he ‘himself was beaten, whereupon he, and 
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© three other appellants who arrived later 
ənt to the Police Station to report the 
rater. 

We have no hesitation in accepting the 
vidence of Partabrai and Gobindsing and 
old it conclusively proved that it was 
ese appellants who attacked Mahomed 
chan and caused the injuries described 
a the medical evidence, All the injuries 
n the deceased were, according to the 
nedical evidence, caused by blunt instru- 

cents, Two of them were head wounds 

‘ausing the fracture of the top and base 
af the skull. The Medical Officer states 

mhat in his opinion the probable cause of 
Meath was the fracture of the skull. He 
Woes not state that these injuries would 

16 sufficient in the ordinary course of 
«ature to cause death but we have no 
aesitation in holding that that they were. 

The question which has caused us diff- 
sulty is as to the offence committed by 
he appellanis. The prosecution was directed 
o show an intention to kill Ghulam Habib 

«nd had Ghulam Habib been clubbed to 
leath in pursuance of this object, the 
ffence would undoubtedly have been 
nurder. It was, however, Mahomed Khan, 
*hulam Habib’s brother-in-law, who was 
vitacked. The attack was not near Ghulam 
Jabib’s shop and Ghulam Habib is not 
shown to have been present at the time. 
Che circumstances leading up to the assault 

aave nob been revealed and it has not 
zeen shewn under what circumstances the 
mslaught commenced. Their attention 
was first attracted by the cries of * Maro 
~aro © whereupon they moved nearer to 
she assailants. Certain matters in the case 
aave been left unexplained by both the 
prosecution and the defence. I have already 
referred tothe story told by Nur Mahomed. 

Whom Nur Mahomed saw being pursued 

s not clear nor is it explained what 
ranspired in the interval between the two 
assaults. The first appellant had admit- 

medly three contused wounds on his person. 
These had, apparently, been caused by 
lathi blows, but were trivial. There is no 

«explanation by the prosecution as to how 

Mice came by these blows. Then the ap- 
pellants went to the Police Station. It is 
not clear why they did so and whether 
any report by them was recorded. We 

«consider that some attempt should have 
been made in the Sessions Court to get 
at the bottom of these obscure matters. 
With the exception of the first appellant, 
he other appellants deny all knowledge 

bt the assault on Mahomed Khan and have 
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made no attempt to prove the existence 
of any circumstances entitling them tothe 
benefit of any of the exceptions tos. 300, 
Penal Code. : 

In view of these difficulties, we propose 
in deciding the nature of the ofence com- 
mitted to take into consideration only those 
facts and circumstances which emerge from 
the evidence of Partabrai and Gobindsing. 
The four appellants assaulted an unarmed 
man and after knocking him down went 
away and returned almost immediately 
and administered some more blows. The 
appellants'were obviously acting in concert. 
The last three are brothers, The provisions 
of s. 34, Penal Code, would, we consider, 
be clearly applicable to the case, 
Five or six blows were inflicted with lorhs 
two only being on the head. The body 
injuries were not serious but considerable 
force must have been used. 

From these premises we must arrive al 
degree of mens 
rea in the minds of the appeilants. Now, 
undoubtedly the presumption of law is 
that a man intends the natural conse- 
quences of hisact. This is a matter of 
common sense because it is obviously im- 
possible to adduce evidence to prove what 
has passed through a man’s mind. It 
has to be inferred from’ his acts, The 


_ deliberate use by a sane man of a dan- 


gerous weapon or the firing by him of 
a firearm at another at close range, leads 
to the irresistible inference that his 
intention was to cause death. This pre- 
sumption should therefore make it a simple 
matter to come to a decision as to inten- 
tion, in any case, such as the present, 
where the weapons used were dangerous 
weapons and where the person killed 
was struck more than one blow on 
a vital part. In actual practice, however, 
it is frequently a matter of considerable 
difficulty to arrive at a conclusion by 
application of this principle in view of the 
close distinction that the Indian Penal 
Code makes between intention and know- 
ledge. In this connection. I would: refer 
to the remarks of Mukerji, J., in Hazrat 
Gul Khan v. Emperor (1). The provisions 
relating to murder and culpable homicide 
are probably the most complicated in 
the Code and are so technical as frequently 
to lead to confusion. Not only dées the 
Code draw a distinction between intention 
and knowledge but fine distinctions are 
drawn between the degrees of intention 

D rr Ind, Cas. 482; A I R 1928 Cal, 430; 29 Or, 
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to inflict bodily injury. In the leading 
case of k. v. Govinda (2), Melvill, J., has 
given a lucid exposition of the Provisions 
of ss. 299 and 300, Penal Code. He has 
commenced by tabulating the two sections 
in such a manner as clearly to emphasise 
the distinctions between them and has 
then proceeded to discuss these distinc- 
tions. It would not be out of place to 


reproduce his tabular statement and ob- 
servations thereon : 


“Section 299, 

A person commits cul- 
pable homicide, if the act 
by which the death is caus- 
ed is done, 


Section £00. 

Subject to,certain excep- 
tions, culpable homicide 
is murder, if the act by 
which the death is caused 
is done, 

<1) With the intention 
of causing death. 

(2) With the intention 
of causing such bodily 
injury as the offender 
knows to be likely to cause 
death of the person to 
whom the harm is caused i 

(3) With the intention 
of causing bodily injury, 
to any person, and the 
bodily injury intended to 
be inflicted is sufficient in 
the ordinary course of 
nature to cause death, 

(4) With the knowledge 
that the act is so im- 
minently dangerous that 
it must, in all probability, 

` cause death, or such 
bodily injury as is likely 
to cause death. - 


(@) With the intention 
of causing death. 

(b) With the intention of 
causing such bodily injury 
as is likely to cause death, 


(c) With the knowledge 
ab... ues. the act 
is likely to cause death, 


Lhave italicized the words which appear to me 
to mark the differences betwean the two offences; 
(a) and (!) show that where there is an intention 
to kill, the offence is always murder; c) and DH 
appear to me intended to apply (I do not say that 
they are necessarily limited) to cases in which there 
is no intention to cause death or bodily injury. 
Furious driving, firing ata mark neara public road 
would be cases 
offence is culpable homicide or murder, 
upon the degree of risk to human life. 
is a likely result, it is culpable homicide; if it is 
the most probabie result, itis murder. The essence 
of (2) appears to me to be found in the words which 
I have italicized. The offence is murder, if the 
the particular person in- 
jured is likely, either from peculiarity of consti- 
tution, or immature age, or other special circum- 
stance, to be killed by an injury which would 
not ordinarily cause death. The 
given in the section is the following: ‘A know- 
ing that Zis labouring under such a disease that 
& blow is likely to cause his death, strikes him with 
intention of causing bodily injury. 4 dies in 
consequence of the blow. .A is guilty of murder, 
although the blow might not have been sufficient in 
the ordidary course of nature to cause the death 
ofa person in a sound state of health.’ There 
remains to be considered (6) and (3), and it is on 


(2) 1B 342, 


depends 
lf death 


Hi 
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of this description. Whether tie ` 


illustration ` 


` J 141; 10 Lah. 477, 
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a comparison of these two clausss that the decis 
of doubtful cases like the Present must genera 
depend, The offence is culpable homicide, if | 
bodily injury intended to be inflicted is likely 
cause death: it ig murder, if such inj 
is suficient in the ordinary course of nati 


to cause death. The distinction is fine; 1 
appreciable, Jt is much the same disti 
tion aa that between (c) and (4), alre: 
noticed. It is a 


question of degreə of proba 
lity. Practically, 1 think, it will generally resa 
itself into a` consideration of the nature of 
weapon’ used. A blow from the fist or a stick 
a vital part may be likely to cause death ; a wou 
from a sword on a vital part ig sufficient in; 
ordinary ` course of nature to cause death,” 


This Court has consistently follow 
these conclusions, I would refer tot 
Emperor v. Hashim (3), Darhooa v. Empey 
(4), Saindino v. Emperor (5) and Ghazi 
Emperor (6). 

In Saindino v. Emperor (5) tha Court er 
phasized that s. 300, Part 4, did not apply 
cases where there was an intention 
cause bodily injury to any particul 
person and differed from ‘the case 
Emperor v, Hanuman (7). In the cu 
of Indersingh v, Emperor (8), Dalip Sing 
J., has also relied cn the observations 
Melvill, J. 

As an illustration of the confusion whi: 
frequently arises in the application 
ss. 299 and 300, I would mention that 
is sometimes contended that s. 299 do 
substantive offence, ar 
therefore, an offence is either murder 
culpable homicide according to wheth 


or not one or more of the exceptions — 
s. 300 apply and if by reason oft. 
absence of the necessary degree of me 


rea an offence does not fall within s. 30 
it cannot be one of culpable homijci 
not amounting to murder puniehable und. 
s. 304, Penal Code, but would amount 
causing grievous hurt. 

This error requires little commer 
Section 299 clearly defines “the offen 
of culpable homicide,” Culpable homici: 
may not therefore amount to murder: ( 
Where though the evidence is sufficient 
constitute murder, one or more of t 
exceptions to s. 300, Penal Code, apply, 
(b) where the degree of mens rea specifi 


3) 20 Ind. Cas.619;7S8 L R 29; 14 Or. L 
45). 

(4) 29 Ind Cas, 104; A 1 R 1914 Sind 35; 16 Or. 
J 472; 85 LR 337. 


(5) 30 Ind. Oas 998; AIR 1915 Sind 23; 16 Or 
J110;9 SL R99 


mor Ind. Cas. 841; AI R1927 Sind 232; 28 ( 
(1) 21 Ind. Cas, 1005; 35 A 560; 14 Or. L J 685; 
A LJ 926. 


(8) 113 Ind Cas. 333; A 1 R 1929 Lah. 157; 30 Or 
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under s. 299, Penal Code, is present but 
not the special degrees referred to by 
s. 300, Penal Code. I would refer on this 
point tothe remarks of Dalip Singh, J., 
in Indersingh v. Emperor (8): 

“Of course it must be borne in mind that all 
cases falling within s. 300 must ex-necessitate fall _ 
within s. 299 but all cases falling within s. 299 
do not necessarily fall within s. 300. Section, 30:, 
Part 1, covers cases which by reason of the 
exceptions are taken out of the purview ofs 300, 
cls, (1), (2) and (3), but otherwise would fall within 
it and also cases which fell within the Second Part 
of s. 299 but not within s. 300, cls. (2) “and (3). 
Section 304, Part2, covers cases falling within the 
Third Part of s. 299 not falling with cl. 4, s. 300.” 

In this case we do not consider that 
it was the intention of the appellants to 
cause Mahomed Khan’s death. In view 
of what is stated above a case such as 
this must, therefore, fall within the Second 
Part of s. 299 orthe Third Part of s. 300. 
Speaking generally if the act must, in all 
probability, cause death, the offence is 
within s. 300 and ifthe act is only likely 
to cause death the offence falls within — 
s. 299. None of the exceptions to s. 3U0 , 


were established, the weapons used.though | > 


not lethal were dangerous, the fact that 
the appellants returned to the assault a 
second time would indicate a considerable 
degree of determination and cruelty and ` 
undoubtedly to fracture. a skull is to 
inflict an injury sufficient in the ordinary : 
course of nature to cause death: - In 
ordinary circumstances we should pro- 
bably have had little hesitation in 


upholding the convictions of the appellants - . 
for murder but in view of the ‘peculiar .. 


nature of the case and because all the. 
facts have not come’to light we feel the 
case might not unreasonably be brought 
within the lesser offence’ of culpable 
homicide not amounting to murder. We 
have thought it expedient to deal with 
this matter at some length to ensure, if 
possible, that our finding shall not be 
construed as a declaration that in all 
such cases the offence is culpable homicide 
not amounting to murder. 

We alter the conviction to’ one under: 
s. 804, Part 1, Penal Code, read with s. 34, 
Penal Code, and reduce the sentence of: 


each appellant to seven years’ rigorous 
imprisonment. 
D. Conviction altered. 
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PATNA HIGH COURT . 
Oriminal Appeal No. 38 of 1934 
July 23, 1934 
MOHAMMAD Noor AND LUBY, JJ. i 
BARNABAS OHRISTIAN—APPELLANT 
versus | N 
EMPEROR —OPPosITE PARTY. 
Criminal trial—Confession—Retracted—Law re- 
lating to—Hvidence Act (I of 1872), s. 26—Presence 
of Court Constable—Confession, if should be excluded, 
A confession which has been retracted must be 
viewed with suspicion. But if it is considered to 
have been ‘a voluntary confession and sub- 
stantially true, it can be admitted into evidence and 
used against its maker. If it is considered to 


“be such a confession as substantially implicates its 


maker in regard to the crime with which he and the 
co-accused are charged, it can be used also against 
the co-accused. But even then itcancarry no 
weight, except where it is substantially corroborated 
by good evidence from other sources. l 
The merə fact that the Court constable was, pre- 
sent while, the co-accused were making their confes- 
sions does not involve the total exclusion of .the 
confessions from evidence. A 


Cr. A. from the judgment of the Additional 
District Magistrate, Dhanbad, dated De- 
cember 18, 1933. l 
Mr. Kapildeo Narayana Lal, for the Ap- 
pellant. ' TE . 

The Assistant Government Advocate, ‘for 
the Crown. 


“Luby, J.—Barnabas. Christian appeals 
against the judgment dated December 18, 
1933, of. Babu B.M. Ohatterji, Additional 
District Magistrate of Dhanbad with spécial 
powers under s. 30, Criminal Procedure 
Code, whereby that officer convicted’ him 
under s.. 395, Penal Code, and sentenced 
him to five years’ rigorous imprisonment 
anda fine of Rs. 50 in default, rigorous 
imprisoment for three months more. , 

‘The charge framed against Barnabas and 
six other men wasthat on August 26, 1933, 
at Mahalidih Police Station Tundi Z. 
Manbhum they committed dacoity in the 
houses of Dinu Mandaland Tiku Mandal. 
Six of the accused were convicted but 
only Barnabas has appealed. The proceed- 
ings were instituted on the basis of a 
“Hirst Information Report” which was lodged 
by Dinu’s brother Nathu Mandal ut the 
Tundi Police Station on August 27, af 1 
P. m. The Police Station is situated about 
18 miles from the place of occurrence. 
Nathu stated that he had heard the 


‘dacoity going on but was afraid to come out 


of his house until the dacoits had departed. 


“He fround Dinu lying injured. Dinu asked 


him to goto the Police Station and, lodge , 


‘information. Dinu did not mention. the 
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names of aiiy dacdits to him so the First In- 
formation Report was lodged against 
“persons unknown about 15 to 16 in 
humber.” 

When the Sub-Inspector reached the 
spot on August 28, in the evening Dinu 
named some of the dacoits. It appears 


` from the order shee: that Barnabas, Chandu 
- Kol, Lachhu Kol and two other accused 


were arrested and taken to Dhanbad toge- 
ther on August 30. On September 2, 
Kol and Chandu Lachhu Kol made con- 
fessions before aSub-Deputy Magistrate. 
Atthetrialthe only witness who claimed 
to have seen Barnabas taking part in the 


.decoity was Dinu Mandal who alleged that 


Barnabas had entered his hut with three 
others and assaulted him. Under cross- 


. examination Dinu admitted that it was a 
-dark night and that he did not come out of 


his room but became 


unconsious after 


being assaulted inside his room. Buthe’ 


‘said that the dacoits had some lighted 
torches in the yard and some light en- 
tered theroom when the door was broken 
and he was. thus enabled to recognize the 


-dacoits with whom he was previously ac- 


quainted, 
The list of articles stolen (lir, 4) shows 


_ that they were of trifling value. Ttis sug- 


gested that the dacoity was not committed 
for gain but inorder to satisfy a grudge 


against Dinu. Chandu and Lachhu in their - 


confessions stated that the dacoity had been 


` planned and led by Dinu Mandal of Maha- 


idih. Kinu was not charged, but his son 
Gurua was placed on trial and acquitted, 
„Dukhu Mandal P. W. No. 3, gave evidence 
about the enmity between Dinu and 


“Kinu, And Tiku Mandal P. W. No. 5, 


. deposed that there had been a land dispute 
* between him and the accused Chandu Kol. 


‘But there is noevidence to show that the 
appellant Barnabas was concerned in 
either ofthose disputes. Barnabas does not 
live in Mahaldih but in a neighbouring 


`~ village called Ghosalidih. Barnabas when 


., Subjected: to 


r 


examined by the Court made the following 
statement: - 

“I have not seen the house of Dinu. I serve Mr. 
Miller from 10 to 5.. Why should I commit dacoity.” 

The learned Magistrate has convicted 
Barnabas onthe strenght of Dinu's evi- 
dence which he considers to have been 
sufficiently corroborated by the confessions 
of Chandu and Lachhu. ‘Those confessions 
were retracted in Court and have been 
criticism on other grounds 
also..? The law_relating to the use ofre- 
tracted confessions may be conveniently 
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summarised as follows; (1) A confessio» 
which has been retracted must be viewe: 
with suspicion. (2) Butif itis consideret 
to have been (1) a voluntary confession aní 
(2) substantially true, itcan be admittec 
into evidence and used against its maker 
(3) And if itis considered to be such : 
confession as substantially implicates it 
makerin regard tothe crime with which 
he and the co-accused are charged it car 
be used also against the co-accused. (4 
But even then it can carry no weight 
except where it is substaintially corrobo 
rated by good evidence from other sources 

Applying these principles to the presen 
case we find thatthe confessions must be 
viewed with suspicion because they have 
been retracted, Another reason for suspect 
ing them is that the Court Constable whe 
brought Chandu and Lachhu to the Sub 
Deputy Magistrate was allowed to remail 
present while they were making their con 
fession. This fact does not involve th 
total. exclusion of the confessions fron 
evidence vide 8. 26, Evidence Act, but i 
certainly detracts from their evidentiar 
value. And ‘thirdly, it cannot besaid tha 
the confessions implicate their makers a 
substantially as they implicate the othe 
accused persons. Chandu and Lachhi 
were careful to say that they remaine: 
outside Dinu's house while the others em 
tered and committed the dacoity. , In thes: 
circumstances it is doubtful whether these 
confessions could carry any weight a 
against any of the accused except Chand 
and Lachhu. 

As regards Barnabas appellant thers 
isnot even room for doubt. The confessio 
can carry no weight as against Barnabas 
because Barnabas’s name is not mentionec 
in either confession; Lachhu Kol mentione: 
“two. Christians” as having taken part i 
the dacoity, but did not give their names 
Chandu named Budhu Christian ant 
Baraigan Christian bul there is nothing t» 
show that Baraigan is another name fo 
Barnabas. It is true that at atest indent» 
fication held cn September15, Chandu ane 
Lacbhu pointed out Barnabas in jail a 
one of the dacoits. But no importance car 
be attached to this, because Barnabas wa 
taken to Dhanbad along with Chandu anı 
Lachhu so they must have known that h 
was suspected of having taken part in th 
dacoity. 

We are therefore left with the uncorrobc 
rated statement of Dinu Mandal. It ha 
not been suggested that Dinu has an: 
reason for accusing Barnabas falsely. Bu 
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the possibility remains that he may have 
accused him wrongly by mistake. Emi- 
nent psychiatrists tell us that after a man 
has been rendered unconscious by a blow, 
he may on recovering his senses bein an 
abnormal state of mind (which they call 
“altered consciousness”) though appearing 
to be ina normal condition. While suffer- 
ing from altered consciousness, the patient 
may have no recollection of what happened 
just before he received the blow or He may 


“remember” things that never happened ` 


at all. And be may be peculiarly 
susceptible to suggestion. It is not 
quite clear from the evidence whether 
Dinu was rendered totally unconscious 
or not. He stated in examination-in- 
chiefthat he became unconscious and did 
not see what further mischief the dacoits 


did or what things they removed. But: 


ieee crogs-examination he said: “1 did not 
become wholly senseless.” Nathu deposed 
that he found Dinu injured but able to 
talk he asked Dinu whether he had recog- 
nized any of the dacoits and Dinu said 
he would state everything to the daroga. 
If Dinu had recognized some of the dacoits 
and was able to talk to Nathu itis very 
strange thathe did not give  Nathu the 
names of the dacoits whom he had re- 
coginzed. Ifonthe other hand Dinu had 
| been rendered unconscious or semi-con- 
scious by violence then there is the possi- 
bility that he has accused Barnabas wrengly 
either on his own initiative or at the 
suggestion of Basanta Kumar Das, P. W. 
No. 12, who is said to have had some 
conversation with Dinu just before the ar- 
rival of the Sub-Inspector, Basanta Kumar 
Das laid himself open to suspicion in this 
matter, because he said in examination-in- 
chief that the Sub-Inspector reached Dinu’'s 
hots before he did and then contradicted 
a Ka flatly under cross-esami- 
In my opinion the uncorroborate te- 
ment of Dinu is not sufficient to an a 
the conviction of Barnabas on such a 
serious eharge especially when two defence 
witnesses have given Barnabas a good 
character one of them being no less a 
person than Mr. Milier, the head of the 
Pokharia Mission. I would allow the ap- 
Deal an sat ae WE ony ition and ssn- 
ce and acquit Barna Jhristi 
2. 393, Penal ee a3 Christian under 
; Mohammad Noor, J.—Lagree. 


D. Appeal allowed, 
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PATNA HIGH COURT 
Civil Appeals Nos. 162 and 216 of 1933 
July 6, 1134 
Couetuay-Treensi, C.J. ano AGARWALA, J, 
MAHABIR PRASAD AND OTHERS~ — 
APPELLANTS ` 
versus i 
SHIVANANDAN SAHAY AND OTHERS — 
RESPONDENTI 

Provincial Insolvency Act (V ‘of 1929), s. 59— 
Receiver, whether can execule conveyance which 
would result in valuable part of estate being lost to ' 
general body of creditors i i 

The power of the Receiver to sell the property of 
the insolvent is one” of the powers - mentioned in. 
8, 59 ofthe Provincial Insolvency Act, which enu- 
merates the powers conferred on the Receiver by the 
statute. The powers conferred upon the Receiver 
are exercisable only for the purpose of realising the. 
property of the debtor inorder to distribute: divi- 
dends among the creditors, Money realized , by the 
Receiver by the sale of the inaolvent’s property ig 
divisible among the general body of creditors; But 
amongst the powers enumerated in s. -9 of the Act, 
there isno power conferred onthe Recsiver to exe- 
cute a conveyance’ which would result io a valuable 
part of the insolvent’s estate being lost to the gene- 
ral body of creditors without the purchase price 
being utilized to satisfy their claims Sat Narain 
v, Behari Lal il), referred to. < 


C. A. from original order of the District 
Judge, Shahabad, dated July 24, 1933. 

Messrs. Mahabir Prasad and Tarkeshwar 
Nath, for the Appellants. 

Messrs. Sushil Madhab Mullick and 
Pandey Nawat Kishore Sahay, for the Res- 
pondents. 


Agarwala, J.--The facts out of which 
these miscellaneous appeals arise are as 
follows. In October, 1931, one “Dalu Ram 
who at that time owned Rs. 48,000: to the 
firm of Debi Bux Brijmohan (respondent 
No. 2), entered into a contract with the 
latter, agreeing to convey to the firm, in 
satisfaction of their debt, a certain pro- 
perty at Buxar in this Province and 
other properties outside the Province, and 
also assigned to the firm a debt that-was 
due to Dalu Ram. The properties agreed 
to be conveyed were the properties of the 
joint family of which Dalu Ram was the 
karta, and the debt in respect of which 
the ‘properties were to be conveyed had 
been incurred by Dalu Ram for the 
purposes of the family business. In pur- 
suance of this contva2s, Dalu Ram actually 
exacuted the assigamen’ alrsady referred 
to ani also atfansfer of this portion of 
tha property which lies outside this Pro- 
vinze in November 1931, Dalu Rim died 
before executing th: coaveyan7a of thè 
Buxar property. In the meantims his soa 
Murlidhar had applied to bə declared,an 
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insolvent; and in January 1932, by consent 


of the parties, 4 Receiver of the applicant’s 
property was appointed. Murlidhar was de- 


clared an-insolvent by the District Judge of . 


Shahabad in: September 1932.:The firm res- 
pondent No. 2, then applied for execution by 
the Receiver of the conveyance of the 
Buxar property. which- Dalu Ram had 
agreed to convey by .the contract of Octo- 
ber 1931, Murlidhar's wife and sons -object- 
ed to this application on the ground that, 
as their interests had not vested in the 


Receiver, the latter had no power to exe-~ 


cute a conveyance of their .interest in 
the property. Objection was also put 
forward by four of Murlidhar's creditors 


on the ground that the conveyance, if, 


executed, would have the effect of pre- 
ferring one creditor of the insolvent to 
the others. The learned District Judge 
overruled the objections, holding “that the 
debt having been contracted by the 
father and grand-father, is binding on 
the minors, and so also the contract” 
M A, No. 162 of 1933 has been 
preferred by the sons of Murlidhar 
one of whom is a minor, M. A. No. 
246 of 1933, has been preferred by 
the firm’ Debi Box Brijmohan. 

In M. A No. 162, on behalf of the 
sons of Murlidhar, Mr. Mahabir Prasad 
contends that it is no part of the duty 
of a Receiver to fulfil contracts entered. 
into by the insolvent and that in any 
ease the interest of the sons of Murlidhar 
in the family property did not vest in 
the Receiver. Reference was made to 
sub-s. (2) of s. 28 of the Provincial In- 
solvency Act, 1920, the material portion 
of which is as follows : 
| “On the making of an order of adjudication the 
whole of the property of the insolvent shall vest 
in the Court or in a Receiver as hereinafter 
provided and shall become divisible among the 
creditors ...... ..” f 
“The meaning of the words “property” 
in this sub-section, is defined in sub-s. (2), 
el. (1) (d), as 
. “property over which or the profits of which any 
pérson has a disposing power which he may exercise 
for his-own benefit.” 

-The question whether the property 
which vests in the Receiver on the insol- 
vency of a member of a joint Mitakshara 
family includes’ the interests of other 
members of the family has been set at 
rest by the decision of the Privy Coun- 
cil in Sat Narain v. Behari Lal (1). Their 

(1) 84 Ind. Oas. 883; A IR 1995 P C 18; 52I A 
22; 6 Lah. 1,47 ML J 857; 10 O&A L R1832; 
(1925) M WNI; 3A US8&;LR6A POR 
26 P LR &l; 27 Bom. L R135; 21 L W375; 1 OW 
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Lordships of the Judical Committee ther: 
held that it is only the insolvent’s shar 
in the joint family property which vest: 
in the Receiver, and pointed out that ir 
cases- where the sons of the insolvent ar. 
liable for the debt of their father, th 
Receiver, by adopting the  appropriat: 
procedure, may bring the shares of thi 
sons to sale. In such a case of coursi 
the sale proceeds in the hands of th 
Receiver are divisible among. the insol 
vent’s creditors. The power of the Receive 
to sell the property of the insolvent i: 
one of the powers mentioned in s. 59 o 
the. Act, which enumerates the power 
conferred on the Receiver by the statute 
But it is clear from the opening word: 
of the section that the powers confer ec 
upon the Receiver are exercisable only fo: 
the purpose of realising the property o: 
the debtor in order to distribute dividends 
among the creditors. Money realized bs 
the Receiver by the sale of the insolvent’: 
property is divisible among the genera 
body of creditors. It may be  observec 
that amongst the powers enumerated ir 
8.59 of the Act, there is no power con 
ferred on the Receiver to execute £ 
conveyance such asis the subject-matte 
of these appeals which would result ir 
a valuable part of the insolvent’s estate 
being lost to the general body of creditor: 
without the purchase price being utilizec 
to satisfy their claims. 

On behalf of the respondents Mr. Sushi 
Madbab Mullick argued that Murlidha: 
could have sold the interest of bis sons 
for satisfaction of the debi of Rs. 48,006 
and that this right to sell his son’: 
interest is “property” within the meaning 
of s. 28, sub-s. (2) (1) (dj. Mr. Mulliel 
conlends that the Receiver can be madi 
to do what the insolvent himself coulc 
have done but for the fact that be hac 
been adjudicated an insolvent. It is no 
disputed by the appellants that the Re 
ceiver might have taken steps to bring 
the interests of the sons to sale in satis 
faction of the debts; but, as has already 
been pointed out, the contention of the 
appellants is that this can only be dont 
by a sale which results in the sale pra 
ceeds being made available for distri 
bution among the general body of cre 
ditors, and not by a sale which result: 
only in the extinction of the debt o 
one of the creditors.. The object of th 
Insolvency Act is to make all ithe pro 
persy of the insolvent divisible amongs 
all his creditors, To accede to the contentior 
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of the respondent will be, in my opinion, 
9 defeat the object of the Act: nor can 
M find anything in the Act to justify the 
3ourse adopted by the Court below in tha 
mpresent cases. Mr. S. M. Mullick also con- 
tended that as the contract was enforce- 
able against Murlidhar and his sons it 
was also enforceable against the Receiver. 
This contention at once fails, however, 
when it is held that the interests of the 
sons of Murlidhar did not vest in the 
Receiver. I would therefore set aside 
the order of the Oourt below and decree 
these appeals with costs 
Courtney-Terrell, C. J.—I agree. 
D. Appeals allowed. 


-CALCUTTA HIGH COURT 
Civil Rule No. 1369 of 1933 
March 22, 1934. 
COSTELLO, J. 

BAIKUNTHA CHANDRA SAHA AND 
ANOTHER — PURCHASERS— PETITIONERS 
versus 
SHAMSULHUQUE AND 0THERS— OPPOSITE 
PARTIES. 

Bengal Tenancy Act (VIII of 1F85`, ss 28-F, 26 C, 
26-F, isi— Right of preemption, if given bys 26-F, 
to landlords of occupancy holdings— Right to be 
exercised within a reasonable time of knowledge of 
sale —A pplication for pre-emption—All co-sharer 
landlords, if necessary parties _ 

Section 26-F, Bengal Tenancy Act is to be construed 
as giving the right of preemption not only to those 
landlords on whom notices have been issued but 
also to those on whom notices have not been issued 
under s. 26-0 ors. 26-E but who claim to be the 
landlords of the occupancy holding—the right to be 
exercised within a reasonable time of the knowledge 
of the sale, Suryya Kumar Mitter v. Munshi 
Noabali (1), followed, 

Of the two Sections 26-F (4) (a) and 188, the gov- 

. erning section is s. 183, the provisions thereof being 
precise and clear. Consequently, al] the co-sharer land- 
lords should beinthe pre-emption proceeding either as 
applicants or as parties defendants. Barkatulla 
Pramanik v. Ashutosh Ghose 12, relied on. 

Messrs Phani Bhusan Chakraburty and 
Kalipada Chakraburty, for the Petitioners. 

Mr. Abdul Hossain, for the Opposite 
Parties. 

Order.—Although the amount at issue 
in this matter is very small the case 
raises one or two points of considerable 
interest and indeed of some public im- 
portance. The Rule was directed against 
an order of the Mansif, 4th Court of 
Narayangunj, dated June 19, 1933, where- 
by he allowed an applicatim made under 
s 26-F, Bengal Tenancy Act. The appli- 
cation was made by three persons: Samsul 
Huque also known as Arman Meah, Kurchhia 


. BAIKUNTHA OHANDRA V. SHAMSUL HUQUE 


279 


Akhtar Bibi and Khosa Akhtar Khatun. 
The first two were the son and daughter 
ofa man named Sahebdi Sarkar and the 
third was one of his widows. It appears 
that he also left another widow named 
Ahladi. As respondents to the application 
or, to use the expression which appears 
in s. 188, Bengal Tenancy Act, as parties 
defendant to the application, a number of 
other persons were described as the re- 
presentatives in law of the two brothers of 
Sabebii Sarkar who had been co-sharers 
with him in respect of the holding with 
which the application was concerned. 
The present petitioners Baikuntha 
Chandra Saha and Prasanna Chandra 
Saha were also respondents to the ap- 
plication as being the transferees of the 


‘holding in question, they having pur- 


chased that holding at a sale held in 
execution of a decree in the second Court 
of the Subordinate Judge of Dacca. The 
price paid was Rs. 110 and the two 
Sahas as transferees had duly deposited 
on July 5, 1932, the landlord’s fee of 
Rs. 33-1-0, the transmission fee of Rs. 3-6-0 
and the process fee of Re. l for serving 
notices, making in all a sum of Rs. 37-7-0. 
That was done in accordance with the pro- 
visions of s. 26-C, Bengal Tenancy Act. 
As the sale had taken place in execution 
of a decree the matter fell within the 
purview of 5. 26-E, Bengal Tenancy Act, 
and the application was therefore made 
subject to the provisions of sub-s. (1), 
s. 26-F as regards the time within which 
such an application ought to be made. 
The Sahas us the transferees of the hold- 
ing contended at the hearing that the 
application was out of time in that it had 
not been made within two months of the 
service of notice as mentioned in that 
sub-section. They also contended that the 
application was not in order by reason 
of the provisions of s. 188, Bengal Tenancy 
Act, onthe ground that although it was 


an application for pre-emption mada by 


co-sharer landlords the whole of the land- 
lord's interest was not fully represented 
by the -persons who were parties to the 


proceedings either as applicants or as 
parties defendant. 
Mr. Phanibhusan Ohakrabarty, who 


appeared in support of this Rule, put before 
me a very able and cogent argument on 
both these points but as regards the first 
point he accepted the interpretation which 
I was disposed to put upon s. 26-F and 
ultimately conceded that my opinion was 
confirmed by a decision of Mitter, J., in 
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the case of Suryya Kumar Mitra v. Munshi 
Noabali (1). It should be observed that the 
application was filed on March 7, 1933, by 
three applicants who were described by 
the Munsif as “minors and females”. No 
notice such as is referred to in s. 26-F 
had been served on these co-sharer land- 
lords’at all, but in some manner or other 
the fact that a “transfer had taken place 
evidently came to their knowledge and 
they made this application within about 
six months from the time when notices 
had been served on some of the other 
co-sharer landlords, Mr. Chakraburly was 
first disposed to argue and. of course 
rightly from the point of view of his 
clients either that unless a notice was 


served thelandlords could not make an- 


application at all or that ifa notice was 
served on some co-sharer landlords the 
other co-sharer landlords would be out 
of time after the lapse of the two months 
prescribed by s. 26-F. Mr. Chakraburty 
agrees however that there is a lacuna in 
the provisions of s. 26-F in that the section 
does not in terms indicate what is to 
be the position of co-sharer landlords in 
circumstances such as the present where 
they receive no formal notice as required 
by the Act but happen to hear of the 
transfer from some other course. 

I took the view and, as I. have stated, 
my opinion is supported by that of Mitter, 
J., in his judgment in the case to which 
I have just referred that the only reasonable 
and equitable construction to be put upon 
the section is that where no notices are 
served the landlord can exercise his right 
to make an application for pre-emption 
within a reasonable time of the fact of 
the transfer coming to his knowledge. I 
pointed out to Mr. Chakraburty that the 
real purpose of s. 26-F is to give to a 
landlord the right to apply for what is 
usually called pre-emption. Itis to be noticed 
that the provisions with regard to time 
-within such an application is to he made is 
interpolated between two portions of the 
sentence which confersa right to apply 
the: language being in these terms: i 

“The immediate landlord of the holding or the 
ransferred portion or share may, within two months 
of the-service of notice issued under s. 26-0 or 


8, 26-E, apply to the Court that the’ holding or i 
or share thereof shall be travsferred.to himala On 


It would of course have been much 
clearer if the section had read some- 
thing like this: the immediate landlord 

(1) 136 Iad. Cas. 871; A I R 1932 Oál. 289; 59 015. 
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of the holding or the transferred portion 
or share may applyto the Court that the 
holding or portion or share thereof shall 
be transferred to himself and a proviso 
added to some such effect as this: provided 
always that such an application shall be 
made within two monthsof the service of 
notice issned under s. 26-C or s. 26-E or 
within a reasonable time of the immediate 
landlord having knowledge of the transfer. 
Mitter, J., in the course of his judgment 
inthe case Surya Kumar Mitra v. Munshi 
Noabali (1) said: G 

“The Act does not make any provisions with regard 
to cases where no notice has been issued on pergons 
who claim to be the landlords of the occupancy 
holding which has been sold as contemplated by 
8, 26-0 ors. 26-E. In such a state of things, 1 think 
it would be right to construe the section as giving 
the right of pre-emption not only to those landlords 
on whom notices have been issued but also to those 
on whom notices have not been issued under s. 26-0 
or s. 26-E but who claim to be the landlords of the 
occupancy holding—the right to be exercised within 
a reasonable time of the knowledge cf the sale,” 

With the view stated in that passage 
I entirely agree. As regards the second 
point raised by Mr. Chakraburty it would 
indeed appear from the plain language 
of s. 188, Bengal Tenancy Act, thatif one 
or more ofanumber of co-sharers desire 
to make an application under s. 26-F, 
Bengal Tenancy Act, they, must make all 
the other co-sharers parties defendant to 
the proceeding, '`Sub-s. (1) of that section 
runs thus: 

“Subject to the provisions of s. 148-A, where two 
or more persons are co-sharer landlords, anything 
which the landlord is under this Act required or 
authorised to do must be done, either by both 
or all those persons actiug together or by an agent 
authorized to act on behalfof both or all of them; 
Provided that one or more co-sharer landlord if all 
the other co-sharer landlords are made parties 
defendant to the suit or proceeding in manner pro= 
vided insub-ss. (1) and (2), s 148-A aud are given 
the opportunity of joining in the suit or proceeding 
as co-plaintifis or co-applicants, may (i) file an appli- 
cation under sub-s. (1). s, 26-F or under s. 26-J." 


Had that section stood entirely alone 
or had there been no other provisions in 
the Act dealing with a point of this’ kind 
the matter would be beyond question, 
Mukherji and Guha, JJ. in tha case of 
Barkatulla Pramanik v. Ashutosh Ghose 
(2), heldthat where an application for. 
pre-emption under s. 26-F had been made 
by one co-sharer landlord without making 
the other co-sharers parties defendants 
to the proceedings and without framing 
the application in such away as to give 
them an opportunity to join'in the appli- 
cation even though the names of the other 

(2) 145 Ind. Gas. 191: AI R1933 Cal: 460; 37-0 W 
N 89, 6 R O 73, k 
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co-sharers had been stated and their 
shares .had been specified in the body 
of the petition, the application was ‘not 
competent and was barred by reason 
of the provisions of s. 188, Bengal Tenancy 
Act., Some difficulty, however, is created by 


reason of the provisions of sub-cl. <e), 
sub-s, 4, s. 26-F which says that: 
“Where an application has been made by a 


co-sharer immediate landlord under sub-s. (1), any 
of the remaining co-sharer -- landlords, including 
the transferee, if one of them, may, within the 
period of two.months referred to in that 
sub-s. or within one month of , the application 
whichever is later, apply to join in 
the application of the co-sharer immediate landlord 
aforesaid, and any co-sharer landlord who has not 
applied under sub-s. (1) or has notapplied to join 
under this sub-section shall not have any further 
power of purchase under this section.” 

Sub-clause (b), sub-s. (4) says: 

“The application to join as a co-applicant shall be 
granted, if within such period as the Court may fix 
not exceeding beyond the period referred to in sub-s. 
(4) (a) the applicant deposits in Cours for payment 
to the co-sharer landlord who has made the applica- 
tion under sub-s. (1), such sum as the Court shall 
determine asthe share tobe paid by him for the 
purposes of sub-s, (2).” f 

Then sub-s. (5) deals with the situa- 
tion that arises if the deposits are made. 
It seems to me that the expression in 
sub-s. (4) (a) “apply to join in the applica- 
tion of the cc-sharer immediate landlords” 
searcely accords with the provisions of 
8.188. The original application could only 
have been made if the co-sharer landlords 
were made parties defendants. The phrase 
“apply to join in the application” scarcely 
seems to indicate that the co-sharer land- 
lords have already been made parties in 
the proceeding as defendants or, as I 
should prefer to say, respondents to the appli- 
cation. It looks very much as if this is 
another instance of the many inconsistencies 
and indeed contradictions to be found in 
the Bengal Tenancy Act. 
raised in. these proceedings might very 
well receive the attentionof the legislature 
if a remedy is contemplated by way. of 
amending or redrafting any of the pro- 
visions of the Bengal Tenancy Act. It is 
not necessary for the purpose of these 
proceedings that I should attempt to re- 
concile definitely to apparent inconsistencies 
between s. 26-F (4) (a) and the provisions 
of 8.-188. I think, however,that I must 
take it that the governing section is 
œ. 188 as there the provisions are precise and 

clear. 

It does not appear that in the case to 
which I have just referred Barkatulla 
Pramanik v, Ashutosh Ghose (2) the at- 
tention of the Court was particularly dir- 
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ected to the provisions of s. 26-F (4) (a). 
In the present instance I should have been 
prepared to hold that at any rate it is 
necéssary that all the co-sharer landlords 
should be in the proceeding either as 
applicants or as parties defendant. Mr: 
Chakraburty has argued that it is upon 
that footing that the .present proceedings 
were not in order or, to use the words 
employed by Mukerji and Guha, JJ. 
“the application as framed was not fit to 
be entertained at the time of the trial.” 
If that in fact had heen the position, it 
might have been reasonable that I should 
have held that the learned Munsif was 
not. competent to deal with the application 
at all unless and until the applicants had 
put the proceeding in proper shape and 
fully complied with the provisions of 
s. 188. But upon a careful and indeed search- 
ing consideration of the judgment given 
by the Munsif and having heard all that 
Mr. Chakraburty on one side and Mr. 
Abdul Hossain on the other had to say 
the facts of the case I am 
disposed to come to the conclusion that 
the learned Munsif was satisfied that the 
whole of the landlord's interest in the 
holding transferred was represented by the 
persons who are parties in the proceeding. 
The position was this: The holding 
originally vested in Sahebdi Sarkar, Ma- 
homed Abu Sarkar and Asamadi Sarkar, 
three brothers. The applicants, as I have 
stated, were the representatives of Sahebdi 
Garkar and the parties defendant other 
than the two transferees were Mohammad 
Abu Sarkar himself and the heirs and repre- 
sentatives of Asamadi Sarkar. On the face 
of it, it: would appear that the whole of 
the interest of the three brothers was re- 
presented in the proceedings. 

It is contended on behalf of the present 


-petitioners Baikuntha Chandra Saha and 


Prasanna Chandra Saha as the transferees 
of the holding that there was an outstand- 
ing interest which was originally held by 
Abladi as one of the widows of the first 
brother Sahebdi Sarkar. The applicants’ 


‘ease was first of all that this widow had 


died and that her heir was a man named 
Mahomed Abu—a nephew. They also seem 
to have made a case at some stage of 
the trial that even if Ahladi’s interest had 
not passed to Mahomed Abu she had made 
a gift of it by a deed to a man named 
Sarafat who was one of the respondents in 
the proceedings. As regards this. matter 
the learned Munsif said: ee 

“aTh ig true that one of the widows of Sahebdi was 
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Abladiand that she was an heir. But she is dead 
and the opposite parties say that one Mahomed Abu 
is her heir. Petitioner's case is that she made agift 
of her share to Sarafat and a copy of aregistered deed of 
gift was filed but could not be proved owing to 
absence of attesting witness. There isno convinoing 
evidence that Mahomed Abu is Ahladi’s heir and the 
opposite parties also did not cause any notice to be 
served upon him” i 


actually he said they had not caused any 
notice to be served upon him or Nabin 
Saha. I am not concerned with Nabin 
Saha at all. 

“That would show to some extent that they could 
not be believed to be co-sharers, though had they 
been co-sharers it would have been incumbent to 
make them parties—notices or no notices.” 

Then he said: “Thus I hold that the ap- 

plication is not harred under s. 188, 
Bengal Tenancy Act.” Now, endeavouring 
to look into the mind of the learned 
Munsif as far as one can do anything of 
the kind, and having regard to what has 
. been said by the learned Advocates res- 
pectively I have come to the conclusion 
that whatthe learned Munsif really meant 
was this: It had been contended that the 
interest of Ahladi, which was a very small 
share indeed amounting only to 1/48th 
had either passed to the person who, the 
applicants said, was her heir or it had 
been transferred by her to Sarafat. The 
Munsif then took the view that the ap- 
plicants themselves could not base their 
case upon Mahomed Abu being an heir 
and asthey had not attempted to suggest 
that the lady had any other heir, he could only 
come to the conclusion that she in fact 
had no heir. He disposed of the ‘suggestion 
that there had been a gift to Sarafat by 
saying that it had not been proved. In 
any case that is of small importance, 
because if it had been proved that there 
had been a gift to Sarafat he undoubtedly 
was one of the persons who were on the 
record. He seems to have been of opinion 
that ifin fact, the lady had had any heir 
other than Mahomed Abu then the applicants 
would undoubtedly have raised the point. 
The Munsif, in the judgment, must have 
come to the conclusion that the lady died 
without heirs and that therefore her interest 
in the holding had fallen back into the 
family, if I may so put it, and had be- 
come vested in the other 1epresentatives 
of her late husband Sahebdi. In these 
circumstances the learned Munsif held that 
all the representatives of the interest 
originally vested in the three brothers were on 
the record and that therefore the proceed- 
ings were in order. 

In the result, having regard to the view 
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I have expressed with regard to s. 188 
as well as s. 26-F, concerning the time 
limit, the matter is really concluded by 
the findings at which the learned Munsif 
arrived. This Rule must, therefore, be dis- 
charged with costs, hearing fee one gold 
mohur. 


N. Rule discharged. 


, PATNA HIGH COURT 
Criminal Appeal No. 21 of 1934 
April 19, 1934 
Faz ALI AND JAMES, JJ. 
BHIKHARI SINGH— APPELLANT 

: versus 
EMPEROR — Oprosits Party. 

Penal Code (Act XLV of 1860), s. 120-B—Necessity of 
sanction of District Magistrate under s. 196-A, Crimi- 
nal Procedure Code—Court complaining under s. 474, 
Criminal Procedure Code and not cantemplating 
offence under s. 1:0-B, Penal Code—Person, if can 
be convicted under s. 120-B, Penal Code—Criminal 
Procedure Code (Act V of 1898), ss. 196-A, 476, 3)9— 
Opinion of assessors not recorded—When  vitiates 
conviction. 

The fact thats 196-A, has been inserted in the 
Code of Criminal Procedure shows that the legisla- 
ture is anxious that prosecutions under s. 120-B, Penal 
Code, should not be started indiscriminately. It would, 
therefore, be violating the spirit underlying s.196-A 
if a person were allowed to be convicted of an 
offence under s. 120 B even though his prosecation 
under that section is neither sanctionsd by the 
District Magistrate nor was within the contemplation 
of the officer making the complaint under 8. 476, 
Oriminal Procedure Code. Kali Singh v. Emperor 
(1), distinguished. 

Omission to record the opinions of assessors with 
their reasons would vitiate the conviction, if such 
omission appears to bea material omission in the 
circumstances of the case. | ; 

Cr. A. against a decision of the Sessions 
Judge, Patna, dated February 1, 1934. 

Messrs, S. Sinha and P. N. Gour, for the 
Appellant. 

Mr. S. Jaffar Imam, for the Crown. 

Fazi Ali, J. -This is an appeal by one 
Bhikhari Singh who has been convicted 
under s. 120-B, Penal Code, and sentenced 
to undergo rigorous imprisonment for one 
year. The circumstances under which the 
appellant was placed on his trial were as 
follows. . 

In execution of a rent decree obtained by 
Tribhuban Singh and othərs the holding of 
one Jhopari Chamar was sold and purchased 
by one Bhnsi Singh. Within thirty days 
from the date of the sale on July 8, 1933, an | 
application accompanied with chalans was 
filed before the Munsifin whose Court the , 
execution proceedings were pending in 
which an offer was made to deposit the 
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decretal amount and the Court was asked 

“to fill in the amount and pass and check the 

chalans with reference to the record of the case so 
‘that the money may be deposited.” 
' Itis needless to state that the petition 
purported to be on behalf of Jhopari 
Chamar the tenant-judgment-debtor. The 
prosecution case however is that in fact the 
petition had not been made by Jhopari 
Chamar but one Bajrangi Singh posing as 
Jhopari Chamar before the clerk who had 
written the petition and the Mukhtar who 
had endorsed his identification, has put his 
thumb mark on the petition and the chalans, 
and one Deonandan Singh describing 
himself as Deoki Singh had signed the 
documents for the petitioner. It is also 
stated that the appellant Bhikhari Singh 
had introduced Bajrangi Singh as Jhopari 
Chamar to the Pleader’s clerk and supplied 
particulars of the case to enable him to 
draw up the petition and the chalans. 
Tribhuban Singh one of the decree-holders, 
who had been watching the movements of 
these persons, promptly brought the matter 
to the notice of the Registrar who alter some 
enquiry reported the matter to the Munsif 
concerned. The Munsif started a proceed- 
ing under s. 476, Criminal Procedure Code 
and made a complaint to the Magistrate 
against Bajrangi Singh, Deonandan Singh 
and Bhikhari Singh, in which after referr- 
ing to the facts of the case he stated in his 
complaint as follows: 

"The accused Bhikhari Singh and Deonandan Singh 
aided and abetted committing crime of forgeries 
in the aforesaid manner and are parties 
to forgeries. Having thus fabricated and forged the 
petition and the chalans, the accused Bajrangi Singh, 
Bhikhari Singh and Deonandan Singh got the peti- 
tion and chatans filed in the Court in order to defraud 
this Oourt and by means of this fraud to procure from 
the Court orders to set aside the sale......to the 
wrongful loss ofthe auction purchaser Bhusi Singh 
for the wrongful gain of the accused Bajrangi Singh. 
A prima favie case has thus been made out against 
the accused for their prosecution under ss. 465 and 
411. Itherefore complain against the above-named 
persons for their prosecution under ss, 465 and 471 or 
underany other section that they may be found 
guilty.” 

These three persons were ultimately 
placed on their trial, the first two on charges 
under ss. 465, 468 and 120-B read with 
ss. 468 and 471, Penal Code, and Bikhari 
Singh only cna charge under s. 120-B read 
with ss. 463 and 471, Penal Code. On 
January 25, 1934, the trial began and five 
persons were chosen as jurors, a note being 
made in the order-sheet that the same 
persons would acl as assessors so far as the 
charge under s. 120-B, which was not triable 
by jury, was concerned. In his charge to 
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the jury, however, the learned Judge does 
not appear bo have stated that the persons 
who were acting as jurors were to act as 
assessors with regard to the charge under | 
s.120-B. At the conclusion of the trial the 
learned Judge recorded the verdict of the 
jury but he did not,as required by s. 309, 
Criminal Procedure Code, record the 
individual opinions of the assessors so far as 
the charge under s. 120-B was concerned. 
In his order-sheet of January 29, 1934, it is 
noted that: 

“the Court agreeing with four assessors and dis- 
agreeing with the fifth found the accused Bajrangi 
Singh and Bhikhari Singh guilty under s 120-B ™ 
but from the judgment it appears that 
this was a mistake. Asa matter of fact the 
learned Judge has convicted the accused 
disagreeing with four of the assessors and 
agreeing. with the fifth, 


The conviction of the appellant is now 
attacked as illegal onthe grounds of non- 
compliance with s. 196-A and s. 309, Criminal 
Procedure Code, respectively. Section 196-A 
provides that no Court shall take cognizance 
of the offence of criminal conspiracy punish- 
able unders. 120-B, Penal Code, in a case 
where the object of the conspiracy isto 
commit any non-cognizable offence or a 
cognizable offence not punishable with death, 


. transportation or rigorous imprisonment for 


aterm of two years or upwards, unless the 
Local Government or a Chief Presidency 
Magistrate or District Magistrate empower- 
ed in this behalf by the Local: Government 
has, by order in writing, consented to the 
initiation of the proceedings. It is further 
provided that where the criminal conspiracy 
is one to which the provisions of sub-s. (4), 
s. 195 apply, no such consent shall be 
necessary. It is not disputed that the 
prosecution of the appellant under s. 120-B 
was never sanctioned by the District Magis- 
trate but it is urged on behalf of the Crown 
that no such sanction was necessary as the 
matter is covered by s. 195, sub-s. (1), cl. (c). 
Under this clause no Court can take cogni- 
zance of any offence described in s. 483 or 
punishable under s.471,etc., when such 
offence is alleged to have been committed 
by any party to any proceeding in any 
Court in respect of a document produced or 
given in evidence in such proceeding except 
on the complain in writing of such Court 
or of some other Court to which such Court 
is subordinate. Itis further provided that 
the provision of subs. (1) with reference to 
the offences named therein apply also to 
criminal conspiracies to commit’ such 
offences and to the abetments of such 
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offences and attempts tocommit them. The 
question therefore to be considered is 
whether any complaint was made by the 
Munsif against the appellant charging him 
with an offence under s. 120-B. 7 

It is conceded that-the Munsif did not in 
terms refer to s. 120-B in his complaint, but 
the mere omission of the section may not 
be material if upon a reading of the 
complaint it should appear that a charge 
under e. 120-B was contemplated. In this 
‘particular case, however, the omission to refer 
to s. 126-B is material because the Munsif 
definitely refers to those sections which 
in his opinion applied to the facts of the 
case. On a careful reading of the 
complaint the only legitimate inference that 
one can draw isthat it did not occur to the 
Munsif that an offence under s. 120-B had 
been committed and the Munsif accordingly, 
while mentioning the specific sections under 
whith the accused was chargeable, did not 
refer to s. 120-B. Thefact that s. 196-A has 
been inserted in the Code of Criminal 
Procedure shows that the legislature is 
anxious that prosecution under s. 120-B 
should not be started indiscriminately. It 
would, therefore, in my opinion be violating 
the spirit underlying s.186-A if a person 
were allowed to be convicted of an offence 
unders. 120-B even though his prosecution 
unde: that section is neither sanctioned by 
the District Magistrate nor was within the 
contemplation of the officer making the 
complaint under s. 476. The question still 
arises whether any significance can be 
attached to the fact that proviso (4) relates 
not only {oa criminal conspiracy to commit 
the offences mentioned in sub-s. (1) but also 
to the 


“abetments of such offences and attempts to commit 


them." , , 
It is well settled that if a charge is framed 


for a substantive offence, a person may 
without any additional charge being framed 
be convicted of an attempt to commit that 
offence. He may similarly be convicted of 
abetment to commit that offence, though on 
this point conflicting views have been 
expressed in cases decided under the old 
Code. But Ido not consider that a person 
can be convicted of the offence of criminal 
conspiracy without there being a charge 
under s.120-B. In any cases. 196-A deals 
only with the case, of criminal -conspiracy 
and not with that of abetment of an offence 
or an attempt to commit that offence, In 
Kali Singh v. Emperor (1) it was held that 


(1) 75 Ind. Cas. 533; AI R1924 Cal. 53: 24 Or, L, 
J 949; 50 0 461. z i 
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the petition for sanction under s. 195 is to be 
read with the order granting it and the 


‘ latter is not bad for want of specification of 


the particulars required by cl. (4) when they 
are contained in the petition. With this | 
principle I respectfully agree and would 
point out that the facis ofthe case are 
clearly distinguishable from those of the 
present case. In that case a petition had” 
been filed by the Deputy I[nspector-General 
of Police, Criminal Investigation Depart- 
ment, Bengal, before the Munsif 
setting out in detail the facts constituting 
the offences for which the sanction was 
applied and asking him to prosecute the. 
accused persons under s. 120-B read with | 
ss. 209, 467 and 471, Penal Code. The 
effective part of the order passed in that 
application was that the application be 
allowed. In these circumstances the 
learned Judges who decided the case rightly 


pointed out that: - 
“if this order be`read with the application all the 
details required by sub-s. (4) have been supplied.” 


In my opinion therefore there was no. 
proper complaint under s. 120-B in this case | 
andthe conviction of the appellant was 
therefore illegal. 

The second contention put forward on 
behalf of the appellant is also not without 
substance. Section 309 is mandatory and 
provides that in a case tried with the aid of 
assessors the casefor defence and prose- 
cutor’s reply, if any, are concluded, the 
Court may sum up the evidence for the 
prosecution and the defence and then shall 
require each of ihe assessors to state his 
opinion orally and shall record such opinion 
and for that purpose may ask the assessors 
such questions as are necessary to ascertain 
what their opinions are. All such questions 
and the answers to them shall be recorded. 
As I have already stated, the learned Judge 
did not comply with these provisions with 
the result that we do not know the opinion 
which was respectively formed by the 
assessors about the guilt of the accused, nor 
do we know the ground on which such 
opinion was based. Itis possible that if 
the learned Judge had prozeede:l to record 
the opinion of the assessors, he might have 
found it necessary, in thecase of some of the 
assessors at least, to record the ground for 
such opinion. Without committing myself 
to the view as to whether non-compliance 
with the section would vitiate the conviction 
in all cases, I think that having regard to 
all the circumstances of the present case, the 
conviction of the appellant should not be 


s upheld. I would therefore allow this appeal, 
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and set aside the conviction and sentence 
passed on the appellant. 
- James, J.— F-agree. f 

D. Conviction set aside. 
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Penal Code (Act XLV of 1860), s. 120-B—Prosecu- . 


tion's duty to prove conspiracy— Groups of persons in 
constant communication—Single activity--Duty of 
defence to give satisfactory explanation, / 

The burden is upon the prosecution to prove 
a case of conspiracy but where groups of 
persons are found in constant communication 
and each group appears tohave a single form of 
_activity which is characteristic of the group com- 
munications between the two must receive the in- 
terpretation what the common objective of the two 
groups is the subject thereof unless a satisfactory 
explanation is offered. 


Cr, A. from the decision of ihe Sessions . 


Judge, Manbhum-Sambalpur, Purulia, 
dated January 4, 1934. oo 

Messrs. Manohar Lal, S. C. Mazumdar 
and S. Biswas, for the Appellants. 

The Government Advocate and Mr. Am- 
bujukya Sarkar, for the Crown, ‘ 

Courtney-Terrell, ©. J.—'The three ap- 
pellants, Bhabesh Chandra Hazra, Mann:a- 
tha Nath Ghosh and Jyotirmoy Roy have 
been convicted by the Sessions Judge of 
Manbhum-Sambalpur, Purulia, under 

_s. 120-B, Penal Code, read with ss. 4 (b) and 
5, Explosive Substances Act, and also under 
s: 6, Explosive Substances Act, and have 
been sentenced each of them to seven years’ 
rigorous imprisonment., 

The three accused persons are resident at 
Jharia in the District of Manbham in which 
the Jearned Judge presides, Bhabesh 
Chandra Hazra was the cashier of the Nilu- 
ripatra ` Colliery ` and Jyotirmoy Roy was 
employed at the Golakdih Colliery which 
also is the property of the proprietor 
of the Niluripatra Colliery where the ac- 
cused No. 1 had been employed. These two 
Nos. 1 and 3, came from contiguous Districts 
in Bengal, and, ás far as their work was con- 
cerned, they lived a quarter of a mile of 
each other at Jharia. The second appellant 

‘Pramatha Nath Ghosh is a resident of the 
‘Bankura District in Bengal, but he carried 

‘on a coal business at Jharia about half a 


` mile from the Niluripatra Colliery and oc-' 


cupied a rented house'there. > eg 
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It has been satisfactorily shown that these 
three persons have for some considerable 
time been on very intimate terms. That 
is established without the slightest doubt 
and no serious dispule has arisen in this case 
on that point. Indeed, it has been argued 
that they have been engaged in much the 


‘same class of work and being interested in 


labour matters it was not. unnatural that 
they should be on intimate terms. Jyotir- 
moy used to take his meals at a mess close 
to Hazra’s quarters and sometimes he used 
to sleep there. 

Now, a group of persons, with whom they 
are said to have been in conspiracy, for 
the most part lived in Calcutta and some of 
them were convicted in a case 
which was heard in Caleutta and was 
called the Dynamite case; At the house of 
one of them, a woman named Maya Debi, 
was found with a very large quantity of 
dynamite in addition to other property and 
Maya Debi and another person Dasrathi 
Haldar were convicted in that case and 
sentenced to five years’ rigorous imprison- 
ment. That the two groups of" persons 
were in constant communication is made 
manifest by the link consisting of Dasrathi, 
who at times visited Jharia, where he is 
shown to have met and been in communica- 
tion with the three appellants and of two at 
least of the appellants who visited Calcutta 
where they have been shown to have been 
in communication with Dasrathi and it may 
here be said that the defence have throughout 
this case offered noexplanation whatever as 
to lhe nature of the communication carried 
on through the medium of Dasrathi. It is 
perfectly true that itis upon the prosecu- 
tion to prove a case of conspiracy. Never- 
theless, where groups of persons'are found 
in constant communication and each group 
appears to have a single form of activity 
which is characteristic of the group, com- 
munications between the two must receive 
the interpretation what the common ob- 
jective cf the two groups is the subject 
thereof unless a satisfactory explanation ig 
offered, but no such offer-was made by the 
defence here. - 4 

It has been demonstrated that Dasra!hi 
visited Jharia on three separate occasions, 
once in July, once at about the time. of the 
pujas and the third time in November or 
December. - On the first occasion he was 
entertained at a feast at -the house of Pra- 
matha Nath Ghosh -and Jyotirmoy Roy 
was present and on the same cecasion, but 


‘in the daytime he was seen in association 
- with -Hazra the. first 


accused. . .On: -tha 
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second occasion he called again ‘and evi- 
dence has been given to show that he wished 
to communicate with the first appellant), 
but being unable to find Hazra left a letter 
for him and then went away, and on the 
third occasion he again met all the three 
appellants. The appellants, far from seek- 
ing to explain the nature of the business 
upon which Dasrathi had come to'see them 
or either of them, contented themselves with 
amere statement that the evidence of the 
witnesses concerning those visits was false. 
They had taken the same attitude with re- 
gard to their visits when they were seen 
with Dasrathi in Calcutta. 

Now, the evidence further consists of do- 
cuments and certain articles, to which I 
will refer later, found at the residence of 
Maya Debi when she was arrested in con- 
nection with the Dynamite find case. There 
is correspondence one letter being in the 
hand-writing of Jyotirmoy addressed to an 
individual named Lalit Da and this letter 
gives an account of the meeting which 
took place atthe house of Pramatha Nath 
Ghosh on the occasion of ithe visit by 
Dasrathi to Jharia in July, and the re- 
ference there to that particular meal is so 
clear that there can be no dispute about 
it. An attempt was made on behalf of the 
appellants to argue thatit might refer to 
a feast in another year than the particular 
year in question but no offer was made 
to show that such another feast had ever 
taken palce. 5 
_ The reference to the nature of the food 

and the circumstances in which the meeting 
took place pins the writer to the fact that 
the feast referred to was the one at which 
Dasrathi was present and it is clear also 
that the addressee of the letter Lalit Da 
was (whoeverhe may be) a member of the 
party. The fact that that letter was found 
in the possession of Maya Debi clearly shows 
the community of interest with regard to 
the subject-matter of the letter, the writer 
of the letter being Jyotirmoy, the addressee 
of the letter Lalit Da and Maya Debi, and 
the one thing that was common’ between 
these persons was to get possession of 
explosives and plans to secure the posses- 
sion of such explosives. Further, there was 
found in the house of Maya Debi an exercise 
book in cypher and this cypher exercise 
book contained an entry of. the name of 
Debi. To whom that word applies is not 
precisely known, but the person to whom 
the word is applied is said to |be “c/o 
Hazra” the first appellant. So much for 


the material documents found at the hou Sețo Calcutta for 
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of Maya Debi. There was also found bt the 
house of Maya Debi, what is called through- 
out the case a harmonium box. This box 
which was exhibited in the course of the trial 
was evidently abox constructed specially 
for carrying a small harmonium and that 
box has been identified by a well established= 
chain of evidence as the one with which 
the three appellants from Jharia were con- 
cerned in the following way. A witness was 
called who says that he was present at 11 
o'clock in the morning on January 3 at the 
house of Pramatha Nath Ghosh, the secondi 
appellant, and the witness there found, as 
he says three Babus present. One of them 
whom he subsequently identified as Dasra- 
thi, gave to him this particular box and he 
identified itas being the same box and 
picked it out from five similar boxes at an 
identification parade, He says that he 
was directed by Dasrathi to take it to 
the house of Bhabesh and to -give it to 
Bhabesh’s wife. In the evening of the 
same day, Jyotirmoy, the third appellant, 
asked the same witness to take that same 
box to Jyotirmoy’s quartersand on the 
morning of the following day, that is to 
say, the 4th the same witness was again 
employed by: Jyotirmoy to take it to the 
railway station and the witness did take 
it to the railway station and left it there on 
the platform in the possession of Jyotirmoy. 
It has been shown that Jyotirmoy took 
the box to Calevtta. There is a gap in 
the evidence as to what happened after 
Jyotirmoy left for Calcutta and the arrival 
of the box in the possession of Maya Debi. 
But itis perfectly obvious that having 
regard to the evidence as to the identity of 
this box andits travel, if any explanation 
was to be offered consistent with inno- 
cence, the burden of giving such an ex- 
planation lay upon the shoulders of the 
defence for it has been established in con- 
nection with the Dynamite case that Maya 
Lebi in the association of Dasrathi occu- 
pied the position of “custodian” of this 
box and that she was properly so styled 
is indicated by the discovery of a large 
quantity of Dynamite in her possession. It 
was evidently her function to take care of 
dangerous articles and such articles as 
might be incriminating. This sharing of 
duties as between a man anda woman is 
not uncommonly met with among this class 
of conspirators. It was for the defence, if 
they wished to offera satisfactory explana- 
tion to show why it is that a box containing 
something what itis not known was sent’ 
the custody of the custo- 
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dian. So much for the correspondence 
and the articles found in the possession of 
Maja Debi. : 

We now turn to what was discovered at 
Jharia. On searching the house of the 
first appellant we finda series of letters 
addressed by Jyotirmoy to Bhabesh. Then 
we find in Jyotirmoy’s house a series of 
_letteis written by Dasrathi to Jyotirmoy. 
The references made in these letters are 
certainly obscure but that they relate to 
something which both were anxious to keep 
secret and not to reveal in the letters is 
manifest and those letters themselves have 
been proved by satisfactory evidence to be 
in the handwriting of Dasrathi. In addi- 
tion to this there was a letter found written 
by an individual named Brajalal Mitra, 
who has been shown to have been one of 
the Calcutta conspirators, to Jyotirmoy. 
That letter is similarly mysterious in its 
wording and from its obscurity, obviously 
one can infer thatit was intended that no 
should one understand what was refer- 
red to therein and shows that there was 
secret communication going on between the 
two. Lastly there was the discovery at Jharia 
of three shell cases intended to be used as 
bombs. They were of a characteristic type 
consisting of brass shells cut with groves 
ina way which is quite familar toany one 
who has some experience of detonating 
bombs and the grooves are so distributed 
as to enable the shells to burst into frag- 
ments andso spread injury. The shells 
were not actually loaded with explosives 
when they were found but they were ready 
for such explosives to be filled into them 
and if so filled would be highly dangerous. 
Moreover, they were bombs which are 
commonly met with and used by assassins. 
Now, these shells could not be put to any 
other known purpose. They were discovered 
in the following way. It appears that 
Bhabesh had, outside his quarters at the 
Colliery in a back garden, concealed these 
objects. Having looked for them on a 
subsequent occasion he was unable to find 
them and therefore he employed a witness 
named Sukhai Gowala, to search for them 
and after some considerable search the 
witness managed to dig them up and find 
them. Bhabesh instructed the witness to 
take them away secretly and throw them 
into a tank which lay much further to the 
south, evidently thinking that the posses- 
sion of such incriminating articles would 
become exceedingly dangerous. ‘The wit- 
ness accordingly, sohe says, took them to 
the tank but finding a number of people 
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present there he feared discovery and in 
addition tothat he was extremely frightened 
by the appearance of the bombs which he 
recognized as being highly nefarious ar- 
ticles. 

Therefore he retired away from the tank 
and ata place near a broken wall which 
he was ultimately able to find again dug 
ahole and buried the bombs there remark- 
ing the place where they had been buried 
with three bricks. He actually took police 
tothe place first of all where he had ori- 
ginally dug out the bombs where they 
had been hidden by Hazra and where 
the broken remains of the potin which the 
bombs had been placed were found left 
behind. Then he took the police straight 
to the place where he had in fact buried 
the bombs and there the three bricks were 
found marking the place, and digging it 
up the three bombs were disclosed. There 
isno reason to disbelieve his evidence. 
Indeed he was first charged and then 
afterwards released and allowed to give 
evidence on behalf of the prosecution. It 
is obvious that he was a man of very 
ordinary intelligence whose complicity in 
this conspiracy in any real sense of the 
word could hardly be asserted. 

Ihave merely gone through the evidence 
in a brief way to indicate the general lines 
upon which it has been adduced. The 
learned Sessions Judge in a most careful 
and well arranged judgment has reviewed 
every partof the evidence and reviewed 
it in such a way that the relevance of each 
part is displayed to its best advantage and 
with his conclusions I entirely agree. The 
participation of all the appellants in the 
conspiracy to use explosive substances in 
an unlawful manner has been amply 
demonstrated and not one of the appellants 
has made the slightest offer to give a 
satisfactory explanation of the circum- 
stances. 

I have passed over the matter of certain 
confessions which are not important merely 
because the evidence, quite apars from 
the confessions, to my mind, establishes 
the guilt of each of the appellants. 

I would, therefore, dismies this appeal. 

Agarwala, J.—I agree. 

D. Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), s. 151, 
0. XXIlI, r. 3—5. 191, when io be resorted to— 
Proceedings under 0. XXIII, r. 3—Duty of Court, 

Section 151 of the Civil Procedure Codeisa section 
-tobe resorted to only ‘when no other section of the 
Code is available. A - matter of compromise 
should therefore be considered under O XXIII, r. 3 
and not under s, 151. 

In an enquiry under O. XXIII, r 3, the plain duty 
ofthe Court is to come to a conclusion as to whether 
there was a lawful compromise arrived at between 
allthe parties concerned or not and although the 
fact that the compromise has been signed by some 
of the parties and not by others may be given due 
weight, yet in arriving at the ultimate conclusion, 
regard should also be had to other’matters, such 
as the relationship between two plaintiffs where they 
belong to joint Hindufamily. | 

C. R. P. from the decision of the Sub- 
Judge, Muzaffarpur, dated November 17, 
1933. | 

Mr. A. K. Mitra for the Petitioners. | 

Mr. S. N. Ray, for the Opposite Parties. 

Judgment.—It appears that in a parti- 
tion suit which is pending in the Court of 
the Subordinate Judge at Muzaffarpur a 
petition was filed by all the parties on 
June 6, 1933, asking for time on the ground 
that the parties were likely to arrive at an 
amicable settlement of their differences and 
fix their respective pattis. A pattibandt. or 
a sheet showing the pattis allotted to the 
parties, was filed before the Commissioner 
on August 7, 1933, This paper was 
signed by plaintiff No. 1 and not by plain- 
tiff No. 2 who is his brother, but there is no 
doubt that it purports to be the record of 
a compromise arrived at by all the parties 
concerned, On September 15, h 1933, a 
petition was -filed cn behalf of plaintiff No. 1 
and plaintiff No. 2 alleging that the signa- 
ture of plaintiff No. 1 on the pattibandi had 
beenobtained fraudulently by defendant 
No. 2 on the assurance that the plaintiffs 
would get a patti to their own liking. 
Plaintiffs Nos. ] and 2, as Ihave said, are 
brothers, and it is not denied that plaintiff 
No. listhe karta of the family and it was 
not alleged in the petition that plaintiff No. 2 
was unaware of the contents of the petition 
of June 6, or that the plaintiff No. 1 had 
signed against the wishes of the latter. 


The learned Subordinate Judge, apparent- 
ly overlooking the fact that the only ques- 
tion to be considered before him was 
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whelher the alleged compromise was one 
fit to be recorded or not under O. XXIII, 
r. 3, proceeded to deal with the matter 
under s. 151 of the Civil Procedure Code, 
which is manifestly a section to be resorted 
to only when no other section of the Code is 
available. It appears that upon enquiry 
the learned Subordinate Judge was not 
satisfied that plaintiff No. 1 had signed the 
pattibandi papers simply on the representa- 
tion of defendant No 2 and without knowing 
their contents, and his final conclusion was 
“that there was somesort of settlement arrived at 
between the parties who signed the said petition and 
pattiband? papers and those were the result of that 
settlement but probably on a second thought plaintiff 
No.1 did not like the pattibandi, and thatis why the 
present application has been filed.” 
Notwithstanding this finding, he allowed 
the plaintiffs’ application upon a point 
which was not taken in the petition before 


‘ him, namely, that plaintiff No. 1 had not 


been legally authorised by plaintiff . No, 2 
to sign the pattibandi on his behalf. The 
learned Subordinate Judge, though he 
concedes that plaintiff No. 1 was the karta 
of the family, did not proceed tc enquire 
if plaintiff No. 1 alone had beea signing 
other papers also in connection with the 
proceedings. InfactI find thatthe appli- 
cation under s. 151 which is the basis of 
his order, has beensigned only by plaintiff 
No.1 and it appears that plaintiff No. 1 
signed it on his own behalf as well as on be- 
half of plaintiff No. 2.. However that may 
be, Ihave no doubt in my mind that the 
learned Subordinate Judge exercised his 
jurisdiction in the matter, if nct illegally, 
with such material ‘irregularity that inter- 
ference by this Court becomes necessary. 
Jt appears tome to be quite clear that in 
ihe circumstances cf the case tha proper 
provision under which the Subordinate 
Judge should have proceeded was O. XXIII, 
r.3, so that whichever way hemight have 
decided the case, the party aggrieved could 
have assailed his judgment by way ‘of 
appeal and not have been compelled to fall 
back upon thesomewhat precarious remedy 
which he has under s, 151 of the Code of 
Civil Precedure. In an enquiry under 
O. XXIII, r, 3, the plain duty of the Court is 
to come to a conclusion as to whetker there 
was a lawful compromise arrived at between 
all the parties concerned or not and although 
the fact that the compromise has been 
signed’ by some of the parties and not hy 
others may be given due weighi, yet in 
arriving at the ultimate conclusion regard 
should also be had to other mat-ere and 
such matters, in this case would be the 
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welationship belween’ iwo plaintiffs, the 
position of plaintiff No. 1 as the karta of the 
family and the part he has taken in the 
proceeding and the absence of any assertion 
ron the part of plaintiff No. 2 that the joint 
family was not represented by plaintiff No. 
1. These observations are notin any way 
meant to fetter the discretion of the Court, 
because the case will have to be decided 
on the facts as they are laid before it, but 
as the learned Subordinate Judge did not 
give due weight to certain facts in his 
present order, they have to be emphasized 
I would in these circumstances allow this 
application, set aside the order of the lower 
‘Court and direct him to proceed in the 
matter according to law-costs will: abide the 
result. The hearing fee in this Court is 
assessed at one gold mohur. . 

D. Application allowed. 





PATNA NIGH COURT 
Civil Appeal No. 72 of 1932 

August 8, 1934 

Varma, J. 
SITA RAM SINGH—PusintTizr— 
APPELLANT 
VeETSUS 
SURAJ SINHA AND ANOTHER—DEFENDANTS 

— RESPONDENTS 

Civil Procedure Code (Act V of 1928), O. XXII, 
r. 2—Suit by two brothers, recorded kashtkars for 
ejectment—Death of one brother pending suit 
leaving no son—Other brother, if can continue suit 
as karta—Suit does not abate, 

Two of the recorded kashtkars, the appellant and 
his brother. filed a suit for ejectment of the 
defendants. One of the brothers died leaving no 
son, The other brothor had sons but they were 
not plaintiffs in the suit. An application was made 
to the Gourt by tha surviving brother to be allowed 
to continue the suit ou the ground that he was 
the karta of the joint family and had power to 
proceed with the. suit: ; 

Held, that the right to sue survived to the 
appellant asthe karta of the family, thet the casa 
was governed by O. XXII, r. 2, VUivil Procedure. 
Code, and there was no abatement. Basist Narayan 
Singh v. Modnath ag (L), distinguished. _ 

A. from a decision of the District Judge, 
Saran, dated October 10, 1931. . 

Messrs. Ram Nandan Prasad and Janak 
Kishore Prasad, for the Appellant, 

Mr, S. C. Mazumdar, for the 
ents, 

Judgment.—-This second appeal arises 
out of a suit for ejectment of the defend- 
ants-respondents from plot Nu. 236 recorded 
in Shikmi Khata No. 12 appertaining to 
Kaimi Khata No. 214 of Mauza Sitab Diara 
iu Tola Rameshar Singh. The plaintif- 
appellant claimed to hethe kashtkar ofthe 
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Respond- 
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plot along with his brother who was a co- 
plaintiff and after having served notice 
under s. 49, Bengal Tenancy Act, on the 
defendants, he with his brother filed the 
present suit for recovery of khas posses- 
sion together with mesne profits on the 
defendants’ refusal to give up possession, 
Defendant No. 1 alone contested the suit 
and filed a written statement. 

In the trial .Court various issues were 
framed on the pleadings including that of 
the maintainability of the suit. The 
ground taken was that the minor son of 
one of the plaintiffs who died during the 
pendency of the suit should have been 
brought on the record within time. The 
learned Munsif disallowed the objection 
on the ground that if was not necessary 
to have the minor son on the record when 
the karta of the family was already there} 
and he decreed-the svit. On appsal by the 
defendants, the suit was remanded to 
the trial Court for a finding as to whe- 
ther the plaintifi Raj Kishor Singh who 
was dead had left behind a son. The 
learned-Munsif tried the issue and remitted 
his finding to the lower Appellate Court 
that the existence of any son of the de- 
ceased plaintiff was not proved. The 
learned District Judge agreed with the 
finding of the Munsif but he has held that 
the remaining plaintiff has got sons and, 
asthe right to sue did not survive to him 
alone, ib was necessary to bring on record 
the sons of the surviving plaintiff in 
substitution of the deceased plaintiff, and 
this not having been done, he has held 
that the suit had abated, applying the 
principle ` laid down in Basist Narayan 
Singh v. Modnath Das (1). No other point 
was pressed before the learned District 
Judge and he dismissed the suit. 

In second appeal it has been argued 
before me thatthe learned District Judge 
was wrong in holding that the suit had 
abated when the present appellant re- 
presented the estate of the deceased 
plaintiff, and that ths principle laid 
down in the case of Basist Narayan Singh 
v. Modnath Das (l) was not applicable to 
the present Cass. 

Now, it appears that on August 1°, 1930, 
a petition was filed before the Munsif on 
behalf of the present appellant that 
plaintiff No. i, Raj Kishor Singh was 
dead and thai the suit be proceeded with 
in the name of plaintiff No. 2 (the appel- 
lant) alone as he was the karta of the 

(1) 103 Ind, Cas 532; AIR 1928 Pat. 259; 7 Pat. 
245; 9P LT (53, ok 
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joint family and had in him* thê full 
power to sue the defendants. On 3eference 
tothe order sheet it appears that the prayer 
was allowed and no objection was taken 
to it. The Munsif’s order No. 30 runs as 
follows: “Plaintiff No. 2 applies to be 
Substituted in place of the deceased 
plaintiff No. 1. Order—Allowed.” It can- 
not therefore be said that. the appellant 
failed to bring to the notice of the Court 
the fact of the death of his brother who 
was a co-plaintiff with him. The two bro- 
thers together applied for the ejectment 
of the defendants. The minor sons of the 
surviving plaintiff were not amongst the 
plaintiffs. When one of the brothers died, 
his interest in the suit devolved on the 
other brother, who was the karta of the 
joint family, the deceased brother having 
left behind no son of his own. 

The facts of thecase of Basist Narayan 
Singh, v. Modnath Das (1) relied upon 
by the learned District Judge are dis- 
tinguishable from the facts of the present 
case. In that case the plaintiffs sued for 
specific performance of a contract. The 
Subordinate Judge dismissed the suit and 
the plaintiffs came in appeal to the High 
Court. The appeal came on for hearing 
on -May 10, 1927, when it was represent- 
ed that two of the defendants-second-party- 
respondents were dead. An application 
was made to the Court for adjournment 
of the case in order to enable the ap- 
pellants to bring the heirs of the deceased 
respondents on the record. The hearing 
was accordingly adjourned fora fortnight 
and at the same time it was remarked 
that the surviving respondent, brother of 
the deceased respondents, was on the 
record, but it did not appear that the three 
brothers were members of a joint family 
or not and, that if it should appear that 
they were members of the same joint 
family, then it would be necessary to 
substitute the heirs, althought a note 
would have to be made in the record on 
the appeal that the two respondents were 
dead and that their interests had survived 
to the remaining respondent, Subsequently 
an application was made on behalf of 
the appellants that the three respondents 
were brothers and members of a joint 
Hindu family and that the surviving 
respondent was the karia of ibe family 
and wasalready on the record and it was 
therefore prayed that the fact of the death 
of the two respondents be noted and that 
the appellants be permitted to prosecute 
the appeal. This application was placed 
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‘before the Registrar on May 31, 1927, ane 


the Registrar directed that a note be 
made onthe record that the deceased re 
pondents had died in astate of jointness 
with the surviving respondent and that 
their interest had survived to the remain- 
ing respondent. When the appeal finally 
came on for hearing before the Bench it 
was urged that the appeal had abated 
“inasmueh as none of the heirs of the 
deceased respondents had been substituted 
within the period of limitation.” It ap- 
peared that one of the respondents died 
on December 11, 1924, and another on 
March 1, 1927. The appellants contended 
in a petition filed on December 7, 1927, 
that the fact of the death of the res- 
pondents was brought to the notice of 
the appellants’ Vakilfor the first time when 
the case was on the daily list, but that 
asthe respondents-second-party were 
members of a joint family no application 
for substitution was made. They further 
contended that no application for sub- 
stitution was necessary, and that if it. 
was held necessary it was prayed that the 
abatement beset aside and the persons 
named in the petition be added as party 
respondents. Kulwant Sahay, J „a in 
delivering the judgment of the Court 
held that the observation made by this 
Court in the order of May 10, 1927, to the 
effect that no substitution would be necessary 
if the surviving respondent was a member 
of the joint family was evidently made on 
the supposition that the said respondent 
was the sole surviving member of the 
family and that it was not represented to 
the Court that there were other surviving 
members ofthe family and the appellants 
could derive no benefit from the said 
observation referring to the provisions of 
sub-r. (5), r. 4, O. XXII, Civil Procedure 
Code, his Lordships held that the appeal 
had abated on account of the appellants’ 
failure to make an application for 
substitution of the heirs of the deceased 
respondents within the time limited by 
law and further, that in the circumstances 
of the particular case the Plaintiffs-appel- . 
lants could not proceed with the suit. It 
wes further held in that case.that there 
was noground toextend the time to make 
an application for substitution. 

The position is different in this case. 
Two of the recorded kasktkars, the present 
appellant and his brother filed the suit for 
ejectment of the defendants. One of the 
brothers died leaving no son. The other 
brother had sons but they were not plaint- 
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iffs in the suit. An application was made 
to the Court by the surviving brother to 
be allowed to continue the suit on the 
ground that he was the karta of the joint 
family and had power to proceed with 
the suit. The petition was treated as a 
petition for substitution (although the 
word “substitution” does not specifically 
occur in it) and the prayer was granted 
by the Munsif. According to the plaint 
the two brothers jointiy represented the 
family and on the death of one of the bro- 
thers the right to sue the defendants 
survived to the other brother. As stated 
above, in the case relied upon by the 
learned District Judge, no petition for 
substitution was filed within time, and on 
the death of the two respondents, in the 
circumstances of the case, aright to pro- 
ceed with the matter against the surviving 
respondent did not subsist in the appellants. 
In this case no question was raised in the 
Courts below on the petition of August 12, 
1930, about substitution, being time- 
barred and it is not necessary to go into 
that matter. But even if necessary, I 
find that in his deposition given on 
November 26, 1930, the present appellant 
stated that his brother died five or six 
months ago, and therefore accepting the 
longest period of six months it would 
appear that the application for substitution 
was well within time. The present case 
is clearly governed by the provisions of 
O. XXII, r. 2, Civil Procedure Code. I 
am, therefore, of opinion that the decision 
relied upon by the learned District Judge 
does uot apply to the facts of the present 
case and that thisis not a case of abate- 
ment. 

In the case of Sheo Shankar Ram v. Jaddo 
Kunwar (2) it was clearly pointed out by 
the Judicial Committee that there were 
occasions when the managers of joint 
Hindu family so effectively represented all 
other members of the family that the 
family as a whole was bound. It cannot 
be said in this case that the sons ofthe 
present appellant who continued the suit 
as the karta of the joint family will not 
be bound by his action. 

I have come across two cases in which 
under similar circumstances it has been 
held by this Court that there was no 
abatement: See Jainarayan Ojha yv. Hira 


(2) 24 Ind. Oas. 504; AL R 1914 P O 138; 411A 
216, 36 A 383; 18 O W N 968: 16M L T 175; 
(1914) M WN 593; 1 L W 645: 20 O L J 282; 12 
AL J 1073; 16 Bom. L R 810 (P. O), 
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Ojha (3) andan unreported decision of 
the Court in Second Appeal No. 1931 of 
1930, Mathura Prasad Singh v. Karman 
Sahu. Relying on the former decision, 
it was held in ths latter case by James 
and Fazl Ali, JJ., that if the right bo sue 
survived to the surviving plaintif, then 
the case was covered by the provisions 
of O. XXII, r. 2 of the Code. In the 
present case also the right to sue surviv- 
ed to the appellant es the karta of the 
famiiy. 

Inthe result, I allow this appeal, set 
aside the order of the learned District 
Judgeand remand the case to the lower 
Appellate Court to be disposed of on 
merits. Costs will abide the result. 

N Appeal allowed. 


(3) 146 Ind. Cas. 322; A I R 1933 Pat, 464; 12 
Pat, 778; 6 R P 250; 14 P L T 702, 





PATNA HIGH COURT 
Criminal Reference No. 18 of 1934 
May 25, 1934 
Varma, J. 
EMPEROR—Proszovtor 

versus 
RASHBEHARI SINGH AND ANOTHER 
—ACOUSED 

Criminal Procedure Code (Act V of 1898), 95, 391, 
439, 561-A—Sentence of whipping along with sentence 
of imprisonment—Sentence of whipping to be execut- 
ed after imprisonment—Legality of —Illegal order by 
lower Court—High Court, if can correct it, even 
though ti dismisses appeal against that order. 

Where the Additional Sessions Judge sentenced 
the accused to undergo rigorous imprisonment for 
two years and to whipping of twenty stripes after 
the sentence of imprisonment passed by his order 
has been undergone: 

Held, that the last portion of the order which 
said that the stripes will be given after the 
sentence of imprisonment has been undergone, was 
clearly incorrect in this sense that the time mention- 
ed for inflicting the corporal punishment was not in 
accordance with law. ; 

If a lower Court finds that it has passed an illegal 
order and informs the High Oourt of the mistake 
and the High Court is of opinion that the order is 
illegal, it is competent to the High Court to set 
right the illegality. The form of the information 
being immaterial, the High Court can do so even 
when it has dismissed the appeal against the order, 

Or. Ref. from an order of the Additional 
Sessions Judge, Gaya, by his letter, dated 
April 17 and 18, 1934. 

Mr. K. P. Sinha, for the Reference. 

Mr. S. N. Banerji, against the Reference. 

Judgiment.—-The Additional Sessions 
Judge of Gaya has submitted a report in 
two cases: (1) Emperor v. Rashbehari Singh, 
and (2) Emperor v. Brijmohan Bania 
both of which were tried by jury. 

In the first case the jury returned a 
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unanimouts verdict of guilty tsders. 576 
read with s. 511, Penal Code, against Rash- 
behari Singh. Tke learned Additional 
Sersicrs Judge accepted this verdict, cor- 
ected Rashbehari Singh and sentenced 
im 


“to undergo rigcrcus imfriecrarcnt for two years 


and to whipping of twenty stripes after the sentence 
of imprisonment” 


passed by his order dated March 17, 1934 
“has been undergone,” Now, the Jatter part 
of the order relating to the sentence of 
whipping 18_ certainly against the provi- 
sions of s. 391, Crimina) Procedure Code. 
This section in el. (b) provides: 

be inflicted until 15 days 


that the stripes will 
sentence of imprisonment bas been under- 
gone, is clearly incorrect in this sense that 
the time mentioned . for inflicting the 
corporal punishment is not in accordance 
with law. I would accordingly direct that 
that portion of the order of the learned Addi- 
tional Sessions Judge be modified. to this 
extent that the sentence of whipping pass- 
ed against . Rashbehari Singh should 
be executed 28 scon after the receipt of 
this order as practicable, i 

The second cage, Emperor v. Brijmohan 
Banat, has given rise 4 


j 3 6 certain complica- 
tions. In this case Mr. §, N. Banerji re- 


presents Brijmohan and appears against 
the reference. Brijmohan was also con- 
victed under 8. 376 reud with s. 51], Penal 
Code, and sentenced to two years’ rigorous 
imprisonment and to receive twenty stripes 
of whipping after the sentence of im prison- 
ment passed by the learned Additional 
Sessions Judge of Gaya in his order dated 
March 10, 1924, had expired, The. report of 
the kared Additional Sessions Judge is 
dated April 17-16, 1934. The case was pus 
up fer orderson May J, 1934, but cn that 
day notice was ordered to be issued:by me. 
On May 3, 1831, it appears that an appeal 
was moyed 0B behalf of Brijmohan Bania, 
but it was summarily dismissed on that day 
by me. The reference or report has now 
time up before me for disposal. .. 

Mr. B. N. Banerji bas raised various 
Objections against any interference, modifi- 
cation or correction of the sentence as origi- 
nally passed by the Additional Sessions 
Judge against Brijmohan . Bania. The 
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learned Advocate coniends in the first 
place that the reference is incompetent on 
the ground thats. 438, which is the only 
section that deals with references always 
cenlemplates references with regard to 
cases Cealt with by a Subordinate Court. 
To supyort this proposition he has cited 
the decision in Ramasis Thakur v. Emperor 
(1). That was a case in which a Magistrate, 
after having dismissed the appeal of a 
particular individual in a particular case, 
came to the conclusion, while dealing with 
the case of another co-accused, that his 
original order of dismissal with regard to 
the first accused was wrong, The Magistrate 
then referred the matter to the High Court 
so that the order of dismiesal might be cet 
aside. The case came up for disposal 
before Macpherson, J., who held that the 
reference was incompetent. But at the 
same time his Lordship went into the 
merits of the case and was of opinion that 
the original order of the learned 
Magistrate was right and his second 
thoughts were not preferable to the first. 

In the case before me, apart from the 
question whether the reference is competent 
or not, the question to be considered is 
whether, if a lower Court finds that it bas- 
passed an illegal order and informs the 
High Court of the mistake and the High 
Court is of opinion that the order is illegal 
is it competent to the High Court to set 
right the illegality? I cannot agree with 
the contention that this Court cannot: set it 
right simply because the form in which 
the information has come happens to be 
in the form of a reference; and my opinion 
is that if there is a real mistake or illegality, 
the sooner ib is set right the better. In the 
present case an information as contemplat- 
ed by s. 439, Criminal Procedure Code, has 
come (I treat the reference asan informa- 
tion) from the Sessions Judge that he has 
made a mistake, and I feel that it is a 
mistake. T should have no hesitation in 
selling the mistake right if, of course, I 
have the power to do so, 

Then arises the second questicn. The 
appeal of Brijmohan Bania was dismissed 
by me summarily on May 3, 1934. The 
question is that having- dismissed ihe ap- 
peal, is it open to me now to interfere 
with the whipping portion of the 
order whichis uot in accordance with law. 
As] have already said while dealing with 
the case of Rashbehari Singh, there is no 


(1) 146 Ind. Cas 270; A'I R1933 Pat, 697; (3933) 
Cr, Cas. 1550; 13 Pat. 150; 6 R P 255; 85 Cr, LJ £25 
14 PLT 759 ya Ss 
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doubt that the last portion of the order is 
incorrect. The appeal of Brijmohan, was 
dismissed summarily on merits. There was 
certainly a note by the office on the memoran- 
dum of appeal that there was a criminal 
reference pending, It would perhaps have 
been better to postpone passing any orders 
on the memorandum of appeal till the 
reference was considered. An order, how- 
ever, has already been passed on the appeal 
and the question is whether this Court is 
powerless to set right an incorrect order 
to which its attention has been drawn. 
The reference or the information of the 
Sessions Judge came up before this Court, 
as I have already said, on the May 1, 
and the order was toissue notice, Till the 
notices were served, the matter could not 
be disposed of. Now, I find that there is 
a time fixed in the sentence of whipping 
which time is notin accordance with law. 
The illegality is not with regard to the 
nature of the sentence inflicted on Brij- 
mohan nor is it with regard to the quantity 
of sentence, but itis with regard to the 
time fixed for the purposes of executing the 
sentence of whipping. The fact that the 
appeal of Brijmohan has been dismissed 
clearly indicates that I did not disapprove 
of thea quantity or quality of the sentence. 
It having appeared now that the time fixed 
for inflicting the sentence of whipping is 
wrong, under s. 561-A, Criminal Procedure 
Code, I would correct the mistake which 
the learned Additional Sessions Judge has 
discovered in his own order. I would ac- 
cordingly direct that the order of the Ses- 
sions Judge be modified to tais extent that 
the sentence of whipping passed against 
Brijmohan Bania be executed as soon as 
practicable after the receipt of this order 
Instead of after the sentence of imprison- 
ment has been undergone. 
D. : Order accordingly. 


MADRAS HIGH COURT. 
Appeal Against Order No. 8. of 1933 
May 2, 1934 
Mapuavan NAIR AND BARDSWELL, JJ. 
MUTHURAMAN CHETTI—APPELLANT 
Versus . 
V.R.M.R. M. PERIANNAN OHETTIAR 
AND OTHERS—RESPONDENTS 
Civil Procedure Code (Act V of 1993), s. 47, 
0. XXI, r.58—Decree against assets of deceased 
person in son's hands—Attachment—Claim by son 


that altached property belongs tohim, whether falls 
within s. 


eposit of money in husbands name on marriage, 
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whether enures for wife and children—Trust—A moun? 
deposited, whether liable for husband's debts. 

At thetims of the marriage of a Nattukottai 
Chetti his maternal-uncls at the instanceof the 
bride's father deposited a cortain sum of money in 
his (the bridgroom’s) name in a ‘Bank, After the 
death of the husband a decree was passed for an 
amount due by him against his assets in the hands 
of his son. The son claimed that the amount de- 
posited belonged to himandhis mother according 
to the custom prevailing among Nattukottai Ohetties. 
His claim wasrejected and he preferred an ap- 


eal : 
Held, (i), that the question fell within the pur- 
view of s 47, Oivil Procedure Code, and the appeal 
was maintainable Vengappayyanv. Karimpanakal 
Parvati (31, followed, Budrudeen Sahib v., Abdul 
Rahim Sahib (1) and Ramanathan Chettiar v. 
Levvai Marakkayar (2), distinguished, 

(ii) that deposits fof this nature are made amongst 
Nattukottai Ohetties with the object of making what 
may be called a marriage settlement at the time of 
the marriage with tbe object of providing a fund for 
the wife and children that may be born toher, and 
in view of this usage the deposit wasin the nature 
of a trust fund held by the husband for the benefit 
of the wife and children and the amount was not, there- 
fore, attachable in execution of the decree. 


A. against the order of the Court of the 
Subordinate Judge of Devakottah, dated 
November 23, 1932, in E. P. No. 87 of 1932 
in O. S. No. 86 of 1931, 

Mr. V. Ramaswamy Iyer, 
lant. 

Mr. K.S. Ramabhadra Iyer, for the Rese 
pondent. 


for the Apne 


Judgment.—The question for decision in 
this Civil Miscellaneous Appeal is whether 
Item No. 1 attached by the decree-holder- 
respondent does not form part of the estate 
of the late A. Pl. A. Palaniappa Chettiar. 

Periannan Chettiar, the 1st respondent 
herein, instituted a suit on a hundi drawn 
by Palaniappa Chettiar, the deceased father 
of the 2nd defendant the appellant before 
us and obtained a decree in O. S. No. 86 
of 1931. This decree was to recover the 


decreed amount “from the 2nd defendant's, 


share in the family properties if any and 
also from the separate assets if any of his 
father in his hands.” In execution of this 
decree Item No. 1 in the list of properties 
filed in E. P. No. 87 of 1932 was sought to 
be attached by the appellant as property 
belonging to the late Palaniappa Chettiar, 
The znd defendant-appellant objects to the 
attachment on the ground that this item, 
which is an amount of money, is not liable 
to be attached in execution of the decree 
as it doesnot belong to the late Palaniappa 
Chettiar. The only point for consideration 
is’ whether Item No. 1 formed part of the 


estate of. the- late A. Pl: A, Palaniappa: 


Chettiar, 


oa 
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The appellant’s case is that the amount 
of money forming Item No. 1 was set apart 
at the time of his mother’s marriage as a 
trust fund for the benefit of his mother and 
her children. It appears from the papers 
and this fact is not denied that at the time 
of the marriage of his mother with his 
father the bridegroom's maternal uncle, the 
decree-holder in this case, deposited Rs. 1,500 
at the instance of the bride’s father in the 
name of her husband, that is, the deceased 
Palaniappa Chettiar, on the maral of the 
bridges father. The appellant's case is 
that according to the custom prevailing 
amongst the Nattukottai Chetties such 
money though deposited in the name of 
the husband is really in the nature of a 
trust fund which will enure to the advantage 
of the bride and her children and that they 
are really beneficiaries of the amount which 
is in the nature of a trust held by the 
trustee, the husband. It is, therefore, con- 
tended that this item No, 1 cannot be pro- 
ceeded against in execution of the decree as 
it belongs tothe 2nd defendant and other 
children of the deceased Palaniappa 
Chettiar. The oral evidence adduced on 
behalf of either side was discarded by the 
lower Court as interested testimony. The 
lower Court held that there was nothing to 
show that the money deposited in the cir- 
cumstances mentioned above should be con- 
sidered to be a trust fund, but it held that 
the maraldar has some control over the 
money in question and acts as an effective 
check on the indiscriminate withdrawal of 
the money by the person in whose name it 
was deposited. In the opinion of the lower 
Court, whatever restrictions there may have 
been so far as Palaniappa Chettiar was 
concerned in his dealings with the money, 
those restrictions all passed away after his 
death and the amount became subject to 
the claims of decree-holders . who have 
obtained decree against him. For these 
reasons the objections of the 2nd defendant- 
appellant were over-ruled. 

In this appeal a preliminary objection 
was taken by Mr. Ramabhadra Ayyar that 
no appeal lies against the order under 
gs. 47, Civil Procedure Code, his objection 
being that since the appellant urges an 
independent claim to the property, his posi- 
tion is analogous to that of a claimant 
under O. XXI, r. 58, Civil Procedure Code, 
and so far as he is concerned, the pro- 
ceedings -relate to the investigation of 
claims under O. XXI, r. 58, and the subse- 
quent sections and his remedy against the 
lower Court's order is to file a suit to set it 
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aside and not to prefer an appeal under 
s. 47, Civil Procedure Code. This conten- 
tion is based mainly upon the decision in 
Budrudeen Sakib v. Abdul Rahim Sahib 
(1), but that decision is inapplicable because 
there the judgment-debtor objected to the 
attachment on the ground that he held the 
property in trust for some third persons; 
the objection was not, asin the present case, 
based on his own claims to the property. 
The decision in Ramanathan Chettiar v. 
Levvai Marakkayar (2),is also distinguish- 
able on the same ground, The appellant’s 
contention that an appeal lies is supported 
by the decision in Vengappayyan v. Karım- 
panakal Parvati (3), where it was held: 

“A question as to whether improvements on land 
attached in execution of a decree are property of a 
deceased judgment-debtor which has come to the 
hands of his representatives as such or belong to the 
representatives in their own right can be and ought 
to be decided under s. 244 (c) and not by a separate 
suit.” ` 

In the present case the question is whe- 
ther Item No.1 has come into the hands 
of the appellant as the property of the 
deceased judgment-debtor or whether it 
belongs to him in his own right. That 
being the case, it follows that according to 
Vengappayyan v. Karimpanakal Parvati 
(3), the question should be decided under 
s. 47, Civil Procedure Code. As pointed 
ont in the above-mentioned case, the deci- 
sion in Ramanathan Chettiar v. Levvai 
Marakkayar (2), has no bearing on this 
question. It is not necessary to discuss 
the other cases such as Madhusudan Das v. 
Govinda Pria Chowdhurain (4) and Krishna 
Chandra Dutta v. Dina Nath Biswas (5), 
cited by the appellant. We must, there- 
fore, overrule the preliminary objection. 

Coming tothe merits, we are satisfied 
that the lower Courts decision is wrong. 
The lower Court says that the maraldar 
has some control over the money in ques- 
tion and acts as an effective check in 
the indiscriminate withdrawal of ths money 
by the person in whose name it was deposit- 
ed,and that whatever restrictions there may 
have been so far as Palaniappa Chettiar 
was concerned, these restrictions all passed 
away after his death. If the maraldar 
acts as an effective check on the withdrawal 
of the money during the lifetime of Palani- 
appa Chettiar, we cannot understand how 
that effective check would cease to exiat on 


(1) 31 M 125. 

(2; 23 M195, 

(3) 26 M 501. 

(4) 27 031. 

R (5) 107 Ind. Cas. 357° 54 O 1064; A I R 1928 Oal. 
R i yal 
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the death of Palaniappa Chettiar. Apparent- 
ly the check exists because the money is 
not the money of Palaniappa Chettiar. We 
have already stated that it was deposited 
at the instance of the bride’s father by 
the bridegroom's maternal unele. No 
doubt if was deposited in the name of the 
husband. That does not show that the 
money belongs to the husband. Such de- 
posits are made amongst the Nattukottai 
Chetties with the object of providing what 
may be called a marriage settlement at the 
time of the marriage, the obvious object 
being to provide a fund for the mother and 
the children that may be born to her. Tt 
was pointed by Krishnan, J., in Appeals 
Nos. 115 and 43 of 1922 that: 

“TE is usual with the Nattukottai Chetty com- 
munity-to give stridhanum in the form of hundis 
which are cashed and deposited in banks and usually 
the vilasam that is put into the accounts is that of 
the husband. The fact that the entry in the de- 
fendants’ booka is in the name of the husband is 
thus not inconsistent with the plea that the money 
belongs to the plaintiff.” 

The deposit in some cases is made by 
the bride’s father, in others as in the pre- 
sent case, by a relationof the bridegroom. 
Hereit was made at the instance of the 
bride's father who acted as the maraldar, 
What the exact position of the muraldar is 
would depend upon the circumstances of 
the ease. The Subordinate Judge himself 
«says he acts as an effective check on the 
indiscriminate withdrawal of the money. 
Having regard to the circumstances of the 
case wethink that the amount which is 
sought to be attached, which consists of 
the accumulation ariging out of the Rs. 1,500 
originally deposited, cannot be held to be 
money belonging to Palaniappa Chettiar,. 
the 2nd defendant’s father.. We think it 
enures to the advantage of the 2nd defend- 
ant’s mother and her children and was 
held in the nature of a trust fund by 
Palaniappa Chettiar for their benefit. We 
would, therefore, hold that Item No. 1 did 
not form part of the estate of the late 
A. P1. A. Palaniappa Chettiar and is, there- 
fore, not attachable. 

The appeal is allowed and the order of 
the lower Court is set aside with costs here 
and in the Court below. 

A. Appeal allowed. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 305 of 1934, 
August 3, 1934 
COURTNEY- TERRELL, O. J. 
JADUBANS DEO AND OTHERS— 

: PETITIONERS 
5 versus 
PANDEY BANSIDHAR—Oprosite Party. 
Criminal Procedure Code (Act V of 1888), s. 147 
—"Tast of such occasions before such inquiry", 
meaning of. i 
The words "last of such occasions before such 
inquiry,” ins 147, Criminal Procedure Code, mean 
last of such occasions on which the right would have 
been exercisable. Ram Chandrav, Aditya Chandra (1) 
and Sohan Lohar v. Jiut Upadhya (2), distinguished. 
Or. R. P. froman order of the Judicial 
Commissioner, Chota Nagpur, dated 
April 19, 1934. at 
Mr. A. N. Sahai, for the Petitioners. 
Mr. Nawal Kishore Prasad II, for the 


Opposite Party. 


Order.—This petition which has been 
admirably argued by Mr. Sahai is for the 
revision of an order of the Judicial Com- 
missioner of Chota Nagpur, dismissing an 
appeal from the Sub-Divisional Officer of 
Daltonganj. : 

The question for decision is as to whe- 
ther certain proceedings under s. 147, Cri- 
minal Procedure Code are, or are not bar- 
red as, being cut of time by reasonof the 
proviso to sub-s. (2). The facts are as fol- 
lows : 

The opposite party has a plot numbered 
43; plots Nos. 282 and 284, belong to the 
petitioner. On June 16, 1932, the opposite 
party petitioned the Sub-Divisional Officer 
complaining that his right to discharge 
water at the time of the rains from his . 
plot No. 43 on to the land belonging to 
the petitioner had been obstructed by the - 
petitioner who had raised the level of a 
certain bank on his own field. In conse- 
quence of this obstruction the water flow- 
ing from the petitioner's field further north- 
wards rose and thus prevented the water, 
which should have come from plot No, 43, 
from flowing on to the petitioner's land. 
The Magistrate referred the matter to the 
Police for inquiry, and on August 19, 
1932, he issued notice to the petitioner to shew 
cause why the bank should not be re- 
duced to its former dimensions. On Sept- 


. ember 13 of the same year he went into 


the matter and heard the parties. On 
October 3, he delivered his decision and 


. was inclined to find that there had: been 


obstructicn to the flow of water committed 
by the petitioner, but as the rains had. 


by that time completely come to an end 
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and there seemed to him to have been 
no apprehension of a breach of the peace, 
he decided that no immediate action was 


On October 17, 1933, the Magistrate start- 
ed proceedings purported to be under 
s. 149, Criminal Procedure Code but later 
on, on November 17, 1933, he came to the 
conclusion that there appearéd to be nd 
dispute as to possession of the land and 
therefore, as it is said, “converted the pro- 
ceedings under s. 145, into proceedings 
under s. 147” which merely means that he 
announced that the state of affairs would 
be governed by s, 147 and that he was only 
free to apply such remedies as that sec- 
tion permitted. Then, on December 18, 1933, 
he made an order against which an appeal 
was filed to the Judicial Commissioner, 
directing the petitioner to remove the 
obstruction on his own land to the flow of 
water. The point that was taken before 
the Judicial Commissioner is somewhat the 
same point that has heen taken before me. 
It was argued that the Sub-Divisional 
Officer had not come to a definite finding 
as to whether the first party, that is to 
say the opposite party in the case before 
me, had been enjoying the rights of ease- 
ment within one year from the institution 
of this case. The learned Judicial Com- 
missioner came to a conclusion that, al- 
though the Sub-Divisional Officer's order 
did not contain a specific finding on that 
point it must be concluded from a perusal 
of the order that the opposite party was 
heid to have continued in enjoyment of his 
right to discharge water from his plots 
he to the year 1932 and backwards from 
then. 


Now, this right to discharge water is 
clearly of the kind contemplated in that 
part of the proviso to sub-s, (2) of s. 147, 
which says : “where the right is exercisable 
only at particuler seasons or on particular 
cecasions." The right to discharge water 
from a field is only exercisable at such 
times and on such occasions as the flood- 
ing of the field with water may happen. 
That only occurs during particular seasons 
of the year. The proviso goes on to, say 
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that an order cannot be made under this. 
section : i i 

“unless ths right has been exercised during the 
last of such seasons or on the last of such occa- 
sions before such institution.” 


It will be remembered that the opposite 
party presented his petition camplaining 
of the facts on June 16, 1932, that is, just 
prior to and just within the commencement 
of the rainy season and before the full 
flood of the rains could have taken its 
effect, The parties were heard on Septem- 
ber 13, 1932. It is true that after the 
Magistrate had inquired into the matter 
there was a long pause during which the 
inquiry was really suspended and it is 
further true that a specific mention in the 
Magistrate’s order of s. 147 was not made 
until November 1933. Nevertheless the in- 
quiry into the facts complained of by the 
opposite party was begun in September 
1932, thatis io say, in the interval between 
the rains of 1932 and the rains of 1933. 

Now it is clear that the obstruction 
complained of had been made by the pe- 
titioner just prior tothe rains of 1932 and 
therefore the opposite party was not able 
to enjoy his rights of easement during the 
occasion of 1932. The meaning of the 
words “on the last of such occasions before 
such institution” atthe end of the proviso 
mean, in my opinion, “the last of such 
occasions before the institution” on which, 
he might have asserted his rights and that 
is clearly the rains of 1931, 

The petitioner relied upon two authorities, 
onein Ram Chandra v. Aditya Chandra (1), 
which was a case of obstruction not at a parti- 
cular season or occasion of a right of easement 
but of a continual right of easement, that 
is to say, the enjoyment of a right to cross 
the servient tenement by means of a path- 
way. In that case the pathway had been 
blocked up by the party complained of 
on the February 14, 1925, and the inquiry 
was instituted .on Avgust 20, 1925. There- 
fore the earlier part ofthe proviso applied 
and inasmuch as the right could not have 
been by the nature of things exercised within 
three months before the institution of the 
inquiry, the inquiry itself was out of time. 
A similar case is the case of Sohan Lohar 
v. Jiut Upadhya (2). In both of those 
cases the discussion largely turned upon 
the question-of the date of the inquiry, 
and it was held that thedate of the in. 


(1) 97 Ind. Cas. 353; AI R196 Cal. 105]; 53 O 
831; 30 C W N 863; 27 Cr. L J 1039; 44 OL J 
7 


(2) 122 Ind, Cas. 145; AT R193) Pab. 291; (1930) 
i Cas. 603; 31 Cr, LJ 361; Ind. Rul (1930) Pat, 
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quiry must he taken to be the date when 
the Magistrate, having called the partie 
before him provided by the first sub-section 
of s. 147, inquiries into the matter as pro- 
vided by s. 145. 

Now, in this case, the date of the 
inquiry is clearly September 1932, but whe- 
ther-or not that be the case, whether it 
be September 1932, or whether when the 
Magistrate happened to mention in his order 
s. 147, that is in November 1933, matters 
little. The real question to be decided is, 
what is the meaning of the words “last 
of such cccasions before such inquiry.” 
It cannot be suppesed that the Legislature 
meant that “the last of such occasions” 
could mean anything less than the last of 
such occasions on which, the right would 
have been exercisable. Here the opposite 
party was prevented from enjoying his 
right of easement in the rains of 1932 by 


reason of the obstruction caused by the - 


petitioner. He immediately -took steps to 
have the obstruction removed, but the 
Magistrate was unable to deal with the 
matter or enter into an inquiry until those 
particular rains had finished. It would 
surely be unreasonable to hold that because 
the Magistrate had been unable notwith- 
standing - the promptness of the opposite 
Party in coming to Court, to enter into 
an inquiry until the rains bad finished, 
the petitioner should come and say that 
whereas he had successfully prevented 
the enjoying of the opposite party's right 
on the particular occasion immediately 
before the inquiry the application of the 
opposite party tor relief should be barred. 

In my opinion, the decision of the 
Magistrate was rightly affirmed by the 
Judicial Commissioner -and this petition 
in revision must be dismissed with costs. 
Hearing fee two gold mohurs. 


D. Petition dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 64 of 1931 
August 17, 1934. 

FAZL Aut AND JAMES, JJ. 
Musammai BABBAL KUMARI 
JAYASWALIN AND ANOIHER— 

DEFENDANTS—Å PPELLANTS 

versus 
MULCHAND MARWARI AND anotarr— 
PLAINTIFFS— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Aris. 11, 120— 
Claims or objections in attachment before judgment dis- 
missed—Suit, if governed by Art, 120 or Art. 11—Civil 
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Procedure Code (Act V of 1908), O. KAT, rr. 58, 63, 

Although the provisions of O.. XXI, rr. 58, 63, 
Civil Procedure Code, may be applied to claims 
or objections made in attachments before judg- 
ment, O. XXI, r, 63 prescribes no period of 
limitation and the rule in Art. 11 of the Limita- 
tion Act .is expressly limited to claims or ob- 
jections made to the attachment of property attached 
in execution of a decree. There are no special pro- 
visions for suits of this nature arising out of objec- 
tions to attachment before judgment, so that Art, 
120 of thekLimitation Act, must be held to apply to 
such suits. Arunachala Chetty v. Periasami Servai 
(1), relied on. 

C. A. from an original decree-of the Sub- 
Judge, Manbhum, dated March 14,1931. 

Messrs: K. P. Jayaswal, M. N. Pal and A. 
K. Mitter, for the Appellants. 

Messrs, S. M. Mullick, S. C. Mazumdar, 
and R. S. Chatterji, for the Respondents. 

James, J.—In Balarampur in Barabhum, 
Adi Majhi possessed in 1911 a raiyati 
holding of 28 acres onan annual rent of 
Rs. 6-10-0. At some time (presumably 
between 1911 and 1921) Adi Majhi sold 
to Budalram Jaswal and Kalikaram Jas- 
wal an area of 61 acres out of this holding 
for the construction of a dwelling house. 
In 1921 the sons of Adi Majhi, who died 
before that date, executed a registered deed 
by which they formally abandoned any 
claim to this area which had been trans- 
ferred by their father, making the stipula- 
tion that the transferees should pay annual- 
ly Rs. 5-12-0 as the rent of the holding. In 
1925 the transferees applied to the land- 
lord for recognition as tenants, The land- 
lord’s estate was then being managed un- 
der the Encumbered Estates Act. The 
manager, remarking that the manner in 
which the petitioners had obtained theselands 
was illegal, refused to treat them as tenants 
unless they paid Rs. 200, and arrears of rent 
for the previous years. On payment being 
made the appellants were recognised, 
The purchaseis of this land found them- 
selves in 1928 defendantsin a money suit 
which had been instituted by Mulchand 
Marwari. The plaintiff in that suit applied 
for attachment before judgment of the 
house which “had been erected on the land 
which had formerly belonged to Adi Majhi. 
An objection was taken by the defendant, 
which was allowed by the ` Subordinate 
Judge, who held thatthe raiyati character 
of the land remained unchanged; and that 
therefore it could not be brought to sale 
by reason of the provisions of s. 47, Chota 
Nagpur Tenancy Act. Within three months 
of this decision the plaintifis instituted a 
‘suit under O. XX1,r. 63, praying for a 
cay that the property was sale- 
able. 
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The plaint was first presented in the 
Munsif's Court, but the value of the pro- 
perty exceeded the pecuniary jurisdiction 
of the Munsif, so that the plaint was ulti- 
mately returned for presentation in the 
Court of the Subordinate Judge. It was 
presented in the Court of the Subordinate 
Judge on November 16,1929. The Subordi- 
nate Judge then proceeded to hear the 
suit, which was decreed in favour of the 
plaintiff. It was held that the status of the 
defendants was not that of raiyats as de- 
fined by the Chota Nagpur Tenancy Act 
and that the disputed property was 
liable to be sold in execution of a decree. 
The defendants appealed to this Court. 
While the suit was pending Babbal 
Kumari Jayaswalin had been substituted 
asa defendant in place of her deceased 
husband Badluram Jaswal. The widow 
with the surviving defendant presented 
the memorandum of appeal in the High 
Court, but sometime after the memorandum 
of appeal was presented, the father of the 
deceased defendant prayed that he might 
also be added as an appellant on the ground 
that the widow by remarrying had forfeit- 
ed her right to the property of her 
deceased husband. : 

Mr, Jayaswal on behalf of the widow 
suggests that itis unnecessary for us to 
enter into the question of whether the 
widow or her father-in-law may beentitled 
to the property, since both are before the 
Court and we have merely to determine 
whether the property is saleable or not, and 
not to determine the rights of the defendants 
inter se. This, I think, is the correct view 
and it is not necessary for us to deter- 
mine whether the widow by re-marriage 
has or has not forfeited her right to 
the property inherited from her husband. 

Mr. Jayaswal argues that this suit 
should have been treated as barred by 
limitation, because if it had been a sait 
instituted under O., XXT, r. 63, against a 
summary decision determining a claim in 
execution proceedings, it would be govern- 
ed by the provisions of Art. 11, Limitation 
Act. But the peroid of one year prescribed 
by Art. 11 applies only to suits by a 
person against whom an order has been 
made on aclaim preferred to or an objec- 
tion made to the attachment of the pro- 
perty attached in execution of a decree. 
In the present case the attachment was 
made before judgment, and although 
the provisions of rr. 58to 63 of O. XXI, 
may be applied toclaims or objections made 
in attachments before judgment, no period 
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of limitation is prescribed by r. 63 of 
O. KAT, and the rule in Art. llof the 
Schedule tothe Limitation Act is expressly 
limited to claims or objections made to 
the attachment of property attached in 
execution of a decree. No special provision 
is made for suits of this nature arising 
out of objections to attachment before 
judgment so that Art. 120, Limitation 
Act, must be held to apply to such suits, 
as was held by the Madras High Court in 
Arunachala Chetty v. Periasami Servat (1). 
Thus even if we areto assume that the plaint- 
iffs cannot claim the benefit of the provi- 
sions of s. 14, Limitation Act, the suit cannot 
be treated as barred by limitation. 

Mr. Jayaswal next argues on behalf of 
the appellants that the decision of the 
Subordinate Judge is wrong on the mer- 
its, that the defendants should be treated 
as ravyats,and that the property should 
have been treated as protected from 
Sale in execution by the provisions of 
s. 47, Chota Nagpur Tenancy Act. The 
land which Adi Majhi purported to trans- 
fer to the defendants was formerly raiyati 
land as appears from the Record of 
Rights (Ex. A). The sale was of a kind 
prohibited by e. 46, Chota Nagpur Tenancy 
Act; and it would not by itself confer 
any title on the purchaser, even if it was 
followed by theformal abandonment of a 
portion of the holding by the sons of the for- 
mer raiyat on September 19,1921. At that 
stage, until the new-comers obtained 
recognition by the landlord, this portion 
of the holding was merely land which had 
been abandoned by the original raiyat 
from which the new-comers were liable 
to be ejected by the landlord; and the 
new-comers were not raiyats on the land. 
In 1925 the defendants applied to the 
landlord for recognition of their tenancy 
as occupiers of this portion of the origi- 
nal raiyati holding which had been sold 
to them by Adi Majhi. Mr. Jayaswal 
argues that when ultimately the landlord 
admitted these persons to tenancy he was 
merely giving effect to the sale made by 
Adi Majhi, and legalising their possession 
as raiyats of a portion of the holding 
whieh had formerly belonged to Adi Majhi. 
But I do not consider that this view of 
the effect of the action of the landlord 
can be accepted; and I consider that the 
view which has been taken by the learn- 
ed Subordinate Judge is correct. 

(1) 70 Ind, Cas. 439; A I R 1921 Mad. 163; 44 M 
Cy M wW N 563; 4i M LJ 202; l4 LW 645 
(F B). l 
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The landlord did not merely give 
effect to the arrangement which had been 
made between the sons of Adi Majhi and 
the transferees, that the transferees should 
remain on the land on paying an an- 
nual rent of Rs. 5-12-0. He required 
them to pay an annual rent of Rs. 5-12-0; 
he required them also to pay a premium 
of Rs. 200 thereby making it clear that 
this was a new tenancy. On the ques- 
tion of whether the new-comers became 
raiyats or merely tenants with building 
rights, we have to consider the purpose 
for which the land was leased out to 
the new-comers by the landlord; and the 
question of what was the purpose for which 
it had been leased to Adi Majhi becomes 
irrelevant. It cannot be said that the land 
was leased to these defendants for the 
purpose of cultivation. It was “taken for 
the purpose of erecting a dwelling house 
and the learned Subordinate Judge has 
rightly held that the tenancy is not one 
of a kind which is governed by the pro- 
visions of the Chota Nagpur Tenancy Act; 
but that it is governed by the Transfer 
of Property Act. The learned Subordinate 
Judge has rightly found thatthe property 
is liable to be brought to sale in execu- 
tion of a decree; and I would affirm his 
decision and dismiss the appeal with 
costs. 

Fazl Ali, J.—I agree. 

D. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 203 of 1931 
February 2, 1934 
SUNDARAM CHETTy AND PANDRANG Row, Jd. 
P. R. P. L.S. VALLIAPPA CHETTIAR 
AND ANOTAER— APPELLANTS 


VETSUS 
N.S. MARUDA PANDIAN PILLAI—- 
RESPONDENT 

Minor —Promissory note by guardian—Lender’s 
duty to make enquiries—Limitation Act (IX of 
1908), <. 20—Appropriation of proceeds of pledged 
articles, whether saves limitation—Contract Act IX 
of 1872), s,25 (3)—Not applicable to debts not bind- 
ing on minor. 

A person seeking to enforce against a minor a 
promissory note executed by the guardian must show 
that he made bona fide inquiries and honestly be- 
lieved that there was necessity for raising the loan 
for the minor’s purposes. 

Where a creditor to whom jewels have been 
pledged as security for the loan sells the jewels and 
appropriates the proceeds against the debt, there is 
no payment by the debtor within the meaning of 
6. 20, Limitation Act, sufficient to keep the debt alive, 


VALLIAPPA OHETTIAR v. MARUDA PANDIAN PILLAT 


-genuineness of these 


“299 


Section 25 (3) of the Contract Act has no applica- 
tion to a case where the debt was not binding on the 
minor and not enforceable against him. 


A. against the decree of the Court 
of the Subordinate Judge of Devakotta, 
datéd April 15, 1931, and passed in Original 
Suit No. 45 of 1929. 

Mr. E. Vinayaka Rao, for the Appellants. 

Mr. T. R. Srinivasa Aryangar, for the Res- 
pondent. ` j 


Judgment.—Plaintiffs are the appellants, 
This appeal arise out of a suit filed by 
them for the recovery of a certain sum of 
money alleged to be due on account of 
two loans of Rs. 8,000 each, taken from 
the plaintiffs’ father on October 14, 1919, 
and October 28, 1919, by Rakkammal], the 
adoptive mother of the defendant. The 
defendant was then a minor. When these 
loans were advanced to her, some jewels 
were also pledged as security for the 
loans. In evidence of these loans, two 
documents are alleged to have been ob- 
tained from Rakkammal in the form of 
promissory notes which are filed as Exs. C 
and C-1. In order to enforce the liability 
of the defendant for the plaint-mentioned 
loans, the plaintiffs will have to show, 
besides proving the truth of these loans, 
that these amounts were really borrowed 
for legal and justifiable purposes as would 
bind the defendant and that the debt 
has been kept alive at the date of suit by 
any payments or acknowledgments re- 
cognised by law. The defendant has tra- 
versed almost all the allegations in the 
plaint and denies his liability. 

There is nodifficulty in finding that the 
alleged loans are true; but the vital 
question in the case is, whether these 
loans are enforceable against the defen- 
dant. It must be noted that the recital 
in the promissory notes (Exs. C and O-1) is 
only to the, effect that the sums were 
borrowed for the domestic expenses of 
Rakkamma], She is a markswoman. She 
goes the length of denying the execution 
of these promissory notes. However, the 
promissory notes 
does not seem to us- to be a matter 
for any serious doubt. Ramaswami Pillai 
(P. W. No. 4) who is the brother of Rak- 
kammal and is related to the defendant 
in more ways than one, is an attestor 
of these promissory notes. It is not unlikely 
that when the loans were given to this 
lady, the plaintiffs’ father took not only 
some jewels as security for the same, bu; 
also obtained these promissory notes. The 
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vague expression “domestic expenses” 
does not signify anything material to the 
case. On the other hand, the evidence of 
P. W. No. 4 himself is, that these loans 
were required in order to discharge some 
debts. It is clear from his evidence, that 
the lender made little or no enquiry what- 
ever to satisfy himself as to the necessities 
for the loans, so that the estate of the 
minor maybe made liable for the realiz- 
ation of the loans. IL does not appeal 
that he cared to enquire what those debts 
were, nor is it alleged that he made any 
attempt to enquire the creditors them- 
selves. If he did -not care to ascertain 
even the names of the creditors, how 
would it be possible for him tc make 
that enquiry even? This is certainly not 
the conduct of a man of ordinary prudence 
and there is nothing like a bona fide 
enquiry at all to entitle the creditor to 
enforce the loans in question as against the 
defendant, who was then a minor. The 
fact that the plaintiffs’ father took jewels 
as security for the loans is.in consonance 
with the version of Rakkammal herself, 
that the plaintiffs’ father refused to lend 
these moneys unless the jewels were pledged 
-to him. If so, it is extremely unlikely 
that the plaintiffs’ father would have cared 
to make any enquiry about the necessity 
for these loans. This accounts for the 
paucity of evidence on the plaintiffs’ side 
as regards the alleged necessities or a 
bona fide enquiry on the part of the creditor. 
If theproof adduced on the plaintiffs’ side 
on this vital question is so poor, it is 
unnecessary for us to consider the evidence 
of the defendant and of his adoptive 
mother, in order to see whether they have 
sufficiently rebutted the evidence adduced 
by the plaintiffs in proof of their case. 
Ib is true that Rakkammal as D.W. No. 
3, says that she spent about. Rs. 1,000 for 
pilgrimage expenses and about Rs. 2,500 
for making jewels to her daughters ‘and 
paid Rs. 1,000 toone Muthuvairu Pillai, 
her brother’s son as well as her son-in- 
law. Though a legacy of Rs. 
is bequeathed tohim under the will of the 
defendant’s father (Ex, V), there is nothing 
to connect this payment of Rs. 1,000 with 
that legacy. When the case put forward 
on the plaintiffs’ side as regards the pur. 
poses of the loans in question has not 
been made out, the only conclusion to 
which we can come is, that the onus of 
proof which lies on the plaintiffs remains 
undischarged. This is enough to disallow 
the plaintiffs’ claim. 
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It is unnecessary to consider- whether 
the plaint-mentioned debt ‘is or is not 
barred by limitation on the date of the 
suit, and even on this point the plaintiffs 
have to make out that the sums realised 
by the sale of some of the pledged jewels 
were really payments made by the debtor 
(Rakkamma!) towards interest or principal, 
within the meaning of s. 20 of the Limit- 
ation Act. Those payments must neces- 
sarily be made by the debtor 
or his duly authorised agent. It is 
difficult to believe P. W. No. 4 when 
he says that the’ plaintiffs’ father parted 
with the possession of the pledged jewels 
by handing them over to Rakkammal, 
and asking her to sell the same and pay 
the money. Such a courses of conduct is 
extremely unlikely. The evidence on the 
defendant's side is, in our opinion, far 
more probable. Being in possession of 
these jewels, the plaintiffs’ father must 


. have got them sold, and if he appropriated 


the sums realised towards the suit debt 
in that manner, we cannot say that they 
were payments made by the debtor for 
interest as such or towards the principal. 
If the plaint-mentioned debt is not 
binding on the defendant, and consequent- 
ly, one not enforceable against him, there 
is no question of the applicability of s. 25, 
cl. 3 of the Indian Contract Aet, in res- 
pect of a letter sought to be put in by 
the plaintifis and rejected by the lower 
Court as inadmissible in evidence, as it 
amounted to an acknowledgment cf liability 
and is unstamped. Even assuming that 
it contains a promise to pay either ex- 
pressly or impliedly, it will be of no 
avail to the plaintifis, because the barred 
debt referred to therein is one which 
would be enforceable against the defen- 
dant but for the law of limitation. In 
this view, we have not allowed any argu- 
ments asto the construction of that letter 
and as toits admissibility in evidence. 
In the result, we hold that the decision 
of the lower Court is correct and dismiss 
the appeal with costs. 


A Appeal dismissed. 
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PATNA HIGH COURT 
Privy Council Appeal No. 13 of 1934 
July 3], 1934 
Fazu ALI AND James, JJ. 
NRISINGHA CHARAN NANDY-— 
APPELLANTS | 
versus 
RAJNITI PRASAD SINGH AND ofHERS-— 
ResPonDznTs 

Civil Procedure Code (Act V of 1903), s. 109 ʻo) — 
kin of fitness—When to be granted—Condi- 
Tone . 

Yo deeiding -whether a certificate of fitness 
for appeal to the Privy Council should be granted 
in a case governed by e. 108, Civil Procedure 
Code, it isenob enough to find that the order 
sought to be appealed against involves a substantial 
question of law. One of the tests usually applied 
to determine the fitness isto see whether the point 
involved is of great public or private importance, 
Another consideration which the Court must keep in 
view in granting the certificate isthat the litiga- 
tion is not made oppressively expensive and the 
elucidation of the real issues in the case by a trial 
of the suit is not unduly postponed or delayed, 

Messrs. Sultan Ahmed and S. N. Bose, 
for the Petitioners. 

Messrs. K. P. Jayaswal-and 8. S. Bose, 
for the Opposite Parties, , 

Order.—This is an application for leave 
to appeal to His Majesty in Council from 
an order passed by this Court in revision in 
connection with a suit in which the petitioners 
are the principal defendants and which has 
been instituted by the respondents Nos. 
1 to 3 for the enforcement of two simple 
mortgage bonds and for recovery of their 
dues under these two bonds amounting 
to over ten lakhs of rupees. As the bulk 
of the mortgaged properties are situated 
within ihe Santal Parganas and are the 
subject of settlement proceedings, the 
plaint was originally filed under s. 5, 
Regulation III of 1872, in the Court of the 
Settlement Officer at Santal Parganas, 
witha prayer that the suit might be trans- 
ferred under s. 5-A of the aforesaid 
Regulation to the Court of the Subordinate 
Judge of Gaya within whose jurisdiction 
a portion of the mortgaged properties 
are situate. The Settlement Officer cer- 
tified that in his opinion it was just and 
expedient that’ the suit should be trans- 
ferred to the District Judge of Gaya 
for disposal and transferred it to that 
Court. The suit eventually came on the 
filé of a Subordinate Judge and one of 
the issues raised before him was whether 
be had jurisdiction to try the suit. This 
issue, being decided against the petitioners, 
they brought the matter before this Court 
in ‘revision under s. 115, Civil Procedure 
Kode, but failed to satisfy the learned 
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Judges who heard their application that 
the decision of the Subordinate Judge 
was wrong, The learned Judges ex- 
pressed different views on the question 
whether the Settlement Officer was com- 
petent to transfer the suit to the District 
Judge of Gaya, Wort, J., holding that 
the Settlement Officer could transfer the 
suit to the District Judge of Gaya, and 
Khaja Mohammad Noor, J., holding that 
he could not. They both, however, agreed 
ihat the ban constituted by s. 5-A of 
the Santal. Parganas Regulation being 
removed, the Subordinate Judge of Gaya 
had jurisdiction to try the suit. It is 
against this order that ‘the petitioners 
wish to appeal to His Majesty in 
Council. 

Now as itis frankly conceded on behalf 
of the petitioners that their present applica- 
tion falleunder s. 109 (c), the only point to 
be considered is whether this is a fit 
case for leave toHis Majesty in Council. 
According to the learned Counsel for the 
petitioner the main lest of fitness is whe- 
ther the order sought to be appealed 
against involves a substantial question 
of law and he contends that the present 
case must be held to involve such a 
question as the two Judges who decided 
the application in revision expressed - 
conflicting views as to whether the Settle- 
ment Officer was competent to transfer 
the case of the District Judge of Gaya 
or not. Now it appears to us that the 
question which directly arose in this case 
was not whether the Settlement Officer 
could under s. 5-A of Regulation III of 
1872 transfer the case to the District 
Judge of Gaya or not but whether the 
Subordinate Judge in whose Court the 
suit is pending is competent to try it 
and on that quesiion both the Judges 
were agreed. However ihat may be, it 
appears to us that in deciding whether 
a certificate of fitness should be granted 
in a case governed by s. 109, Civil Prc- 
cedure Code, it is not enough to find that 
the order sought to be appealed against 
involves a substantial question of law. 
One of the tests usually applied to de- 
termine the fitness is to see whether 
the. point involved is of great public or 
privateimportance. We do not find that 
the question has any public importance 
and as to-whether it has any special 
importance to the parties to the liligation, 
it is sufficient to state ihat the fact that 
the petitioners did not raise the point 
when they came up to this Court against 
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the order of the Subordinate Judge ap- 
pointing a Receiver of the mortgaged 
properties shows that they themselves 
attached no special importance to the venue 
of the action. Even in the course of the 
argument before us it was not suggested 
that the petitioners had been in any way 
prejudiced by the trial proceeding at 
Gaya. All that is contended is that tech- 
nically the Settlement Officer should have 
transferred the case to the Santal Par- 
ganas and then the case might have been 
transferred to Gaya by an order of this 
Court. The grievance then, in short, is 
that what was the direct result of the 
order of the Settlement Officer should 
have been accomplished by a somewhat 
longer process. It is manifest that in such 
circumstances we shall not be justified 
in certifying the case to be a fit case 
for appeal. 

Another consideration which we must 
keep in view in granting the certificate 
required under s. 109, Civil Procedure 
Code, is that “the litigation is not made 
oppressively expensive” and “the elucida- 
tion of the real issues in the case by a 
trial of the suit is not unduly post- 
poned or delayed.” The present applica- 
tion for leave to appeal is accompanied 
by an application in which the petitioners 
have asked this Court to stay the suit 
pending this application and although it 
is contended by the learned Counsel for 
the petitioners that it is opento us either 
to grant his application for stay of the 
proceedings or reject it while dealing 
with this application, it is clear that 
neither party would like the suit to proceed 
while an appeal to the Privy Council 
on one of the issues in the case is pend- 
ing. In any view of these circumstances 
we do not think that this is 9 fit case 
in which the certificate required under 
8.109, Civil Procedure Code should be given 
and the application is accordingly rejected 
with costs, Hearing fee four gold mohurs. 
As the application for leave to appeal 
is rejected, the application for stay is 
also dismissed. 


D. Application rejected. 
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PATNA HIGH COURT 
Civil Appeal No. 1162 of 1930 ` 
August 16, 1934 | 
AGARWALA AND SAUNDERS, Jd. 
SRI RADHA KRISHNAJI AND OTHERS— 
PrLarNTiIrFs—APPELLANTS 
VETSUS 7 
RAMESHWAR PRASHAD SINGH 

AND OTHERS — DEFENDANTS — RESPONDENTS 

Hindu Law—Religious endowment — De fac 
guardian not appointed manager in accordan 
with terms of endowment—Suit by such manag 
against lessee claiming property as belonging to io 
—Competency of—Person interested in private ima 
as member of family—Whether cum sue for declarati 
of invalidity of alienation by trustees. 

Where the plaintiff's name is entered in the Lar 
Registration Department as manager of the- prope 
tiea, and the other members of the family, the on 
persons besides the plaintiff who have any intere 
in the ‘endowment, admit the plaintiff's posse 
sion and his right to institute the suit as manag 
on behalf of the idols, he is the de facto manag: 
and although he is not appointed manager ina 
cordance with the terms of the endowment, he 
competent to file a suit against a lessee for posse 
sion when he claims the property as belonging 1 
the idol. Naurangi Lal v, Ram Charan Das (1), r 
lied on. s 

In the case of a public and charitable endowmer 
any person who is in any way interested in the tru: 
is entitled to maintain a suit fora declaration thi 
alienations made by the trustee are not binding c 
the trust, There is the greater reason for holdin 
that a person interested in a private trust as amemb 
of the family, for whose spiritual benefit the worshi 
of the idol was established, should be entitled | 
maintain a suit of this nature. Giris Chandra > 
Upendra Nath (2) and Abdur Rahim v. Muhamma 
Barkat Ali (3), relied on, y 

8. O. A. from appellate decree of the Die 
trict Judge, Gaya, dated January 28, 1930. 

Messrs. P. R. Das, K. N. Varma ani 
Nawal Kishore Prasad II, for the Appel 
lants. 

Messrs. Sultan Ahmad, J. P. Sinha, Ram 
nandan Prasad, S. A. Khan and B. C 
Sinha, for the Respondents. 

Saunders, J.—This second appeal i 
by the plaintiff against the dismissal o 
a suit instituted by him as the repre 
sentative of three idols and manager o 
the thakurbari in which they have bee 
installed, for the recovery of some of thi 
property dedicated to them and afterwardi 
alienated by their pujari without necessity 

In 1862, one Lachman Prasad dedicatec 
to the idols a four annas share in each o 
two villages, Rewara J agdishpur and Birn 
Bishunpur. After a partition of the family 
property one of his sons, Jadubans Lal 
had a twelve annas share in the forme: 
village and the other son, Fatehbahadur 
had a share of the same extent in the 
latter and each was entrusted with the 
management of the endowed properties jr 
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the village of which he was a part- 
proprietor, In 1079 aman named Ganpat 
Jha was appointed pujari. According to 
the deed of endowment the pujari was 
to have the management of the properties, 
but he was not permitted to alienate any 
of them and he was to render an account 
of the income and expenditure to the heirs 
of Lachman Prasad, who were given the 
power to dismiss him for immorality, and 
in that event or on his death to appoint 
another pujari. The income was to be 
spent “on virtuous acts in consultation 
wilh the heirs.” When Ganpat died his 
son Brijnandan Jha succeeded to the office, 
In 1892, the widow of Jadubans Lal as 
guardian of her minor sons gave to the 
person from whom the defendants derive 
their title a lease of the idols’ share and also 
of her sons’ share in Rewara Jagdishpur for 
a period of 12 years and in 1900 one of the 
sons then of age, and his, mother on 
behalf of the other son executed another 
lease of the same property in favour of the 
same person for a term of 9 years. In 1919, 
the plaintiff who had inherited the twelve 
annas share of Birni Bishunpur brought a 
suit against the other members of his 
family whose interests lay in Rewara 
Jagdishpur and against Brijnandan Jha. 
Soon after the institution of the suit 
Brijnandan Jha, who according to the 
plaintift’s claim in the suit had already 
been dismissed, executed a lease of the 
idols’ four annas share in Rewara Jag- 
dishpur for a term of 31 years without 
taking any nazrana from the lessee on a 
rent of Rs. 1,200 a year which was the 
same rent asin the two previous leases. 

. This is the lease to which the present 
suit relates. ‘The 1919 sut was com- 
promised in 1924 by all the heirs of 
Lachman Prasad and by the compromise 
the plaintiff was appointed manager 
of the endowed properties in place of 
Brijnandan Jha who was declared to have 
been dismissed. Brijnandan Jha already 
withdrawn from the suit which accordingly 
‘was decreed against him ex parte. Brijnan- 
dan Jha had brought asuit in 1917 for 
partition of Rewara Jagdishpur and 
obtained a preliminary decree. After the 
sompromise in the other suit the present 
dlaintiff applied to the Court for transfer 
this name from the category of defendants 
n the partition suit to the category of 
laintiffs and for the substitution of himself 
as plaintiff in place of Brijnandan Jha. 
Che application was allowed, but on an 
appeal by the lessees to the High Court 
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-the order of the lower Court was set aside, 


It was found by the High Oourt that the 
plaintiff's appointment as manager of the 
thakurbari was not valid as the deed 
provided for management by the pujari, an 
office which the plaintiff as a kayesth could 
not hold. 

In order to meet this difficulty the plain- 
tiff had his plaint in the present suit 
amended and added as a defendant one 
Mukh Lal Jha whom he alleged he had 
appointed to be pujari. He also added 
another relief to the plaint to the effect 
that if it should be found that he was 
not entitled to possession of theleased 
property, possession should be delivered to 
such person as the Court might think 
proper orto a Receiver who might be 
appointed for the purpose. The trial Court 
found that the alienation was valid and 
that even if it were not valid, it could not 
be set aside at the instance of the plaintiff 
who not having been lawfully appointed 
as manager, could not maintain the suit 
on behalf of the idols. On an appeal by 
the plaintiff from this decision the District 
Judge reversed the finding of the trial 
Oourt with regard to the validity of the 
alienation which the Judge held to have 
been without necessity, but he agreed 
with the trial Court that the plaintiff had 
no right to institute the suit. 

Mr. Das appearing for the appellant 
contended, as was contended in the lower 
Court of appeal, that even if the appellant’s 
appointment as manager of the dedicated 
properties was invalid inasmuch as it was 
not in accordance with the terms of the 
deed of endowment, he could maintain the 
suit either as de facto manager or asa 
member of the family of the donor. Dealing 
with an objection similar to that taken 
by the defendants in this case, a 
Division Bench of this High Court found 
in the case of Naurangi Lal v. 
Ram Charan Das (1) , relating to math that 
the plaintiff was in actual possession of the 
math and generally recognized as Mahanth 
and held that as he was not claiming the 
property as his own property, but as the 
property of the idol installed in the math, 
he was as competent to maintain the suit 
as any person who might sue as the next 
friend of the idol. In the present case 
although the defendants denied the 
plaintiff's assertion in his plaint that as 
manager he had entered into possession of- 
all the properties of the idols in July 1924, 


(1) 127 Ind, Gas, 817; A I R 1930 Pat. 455; 9 Pat. 
885; 11 P L T 403; Ind, Rul. (1930) Pat 724. 
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and that he was in peaceful possession of 
thakurbari and all the properties attached 
to it, they did net stale who was in possession. 
On the other hand, they admitted in their 
written’ statement their liability to pay 
rent to the plaintiff whothey alleged had 
refused to accept it when it was offered to 


~ 


him. The plaintiff's name is entered in 
the Land Registration Department as 
manager of the properties: and the 


other members of the family, the only 
persons besides the plaintiff who have any 
interest in the endowment admitted the 
plaintiff's possession and his right to 
institute the suit as manager on behalf of 
the idols. In these circumstances it seems 
to me that he is the de facto manager 
and as such competent to maintain the 
suit. He was appointed to be manager by 
the persons to whom the power of ap- 
pointment was given by the deed of 
endowment and I do not consider that the 
defendants can successfully resist the 
claim made by him on behalf of the idols 
to recover property improperly alienated 
only because the appointment was not 
made in accordance with the provisions of 
_ the deed. bs 


As to the plaintiff's right to bring the 
sulib as a member of the family of the 
founder of the endowment, it has béen 
held by the Calcutta High Court in the 


case of Girish Chandra v. Upendra Nath , 


(2), that as in the casa of publie and 
charitable endowment any person who is 
in any way interested in the trust is 
entitled to maintain a suit for a declara- 
tion that alienations made by the trustee 
are not binding on the trust: Abdur Rahim 
v. Mahommad Barkat Ali (3), there is the 
greater reason for holding that a person 
interested ina private trust as a member 
of the family for whose spiritual benefit 
the worship of the idol was established 
should be entitled to maintain a suit of 
this nature. In that case also the plaintiff 
was de facto  shebait. The learned 
District Judge held that the plaintiff was 
not entitled to prosecute the suit as a 
member of the founder’s family because 
he did not ask to have himself described 
alternatively in the plaint as having 
brought the suit in that capacity although 
the plaintiff in his petition for amend- 

(2) 135 Ind. Cas. 273; A I R 193l Pat. 776; 35 C W 
N 768; 54 O L J £44; Ind. Rul (1932) Cal. 81. 

(3) 108 Iad, Oas, 361: AI R 1928 P O16;55 1A 
86; 55 O 519; 9 P L T 65; I L T 40 Cal. 19; 27 L W 
Por C W N 482; 26 A L J484; 54M L J C0); 
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ment of the plaint stated: S 
“eyen as one of the heirs of the founder H 
petitioner is entitled to have the relief asked for: 
the plaint in the presence of all persons interested.” 
The learned Judge considered that muc 
difficulty would arise if the relief wer 
granted to him as a member of the famil 
which he had prayed fcr as the manage 
of the properties. The nature of th 
difficulty has not been stated, but Si 
Sultan Ahmad appearing for the respor 
denis conlended that the difficulty lies i 
the fact that the suit is for possessio) 
which, he argued, cannot be given to 
person who has no right to manage thi 
idols’ property.’ This argument takes u 
back to the first contention on behalf c 
the plaintiff that he could sue as the d 
facto manager in .which capacity bein, 
in possession of the other propertie 
dedicated to the idols he can be give 
possession of the property found to hav 
been alienated without necessity by th 
former pujart. < 
I would accordingly allow the appea 
with costs and decree the suit with the 
costs in respect of the declaration askec 
for as tothe invalidity of the lease of thi 
four annas share of Rewara Jagdishpw 
and the plaintiff's prayer for recovery o 


“possession of that property. 


Agarwala, J.—1 agree. 
N, Appeal allowed. 


OUDH CHIEF COURT 


September 7, 1934 
Nanavotty AND Smita, JJ. 
RAM RAJ TEWARI—Derenpane 
— APPELLANT 
VveETSUS 
RAM OUDH AND OTEBAS—PLAINTIFF3 

—RESPONDENTS ; 

Civil Procedure Code (Act F of 1908), O. XLI, rr. 4 
20—Appeal—Appellate Court, if can pass or modifi 
decree tothe detriment of any person. not party t 
appeal—Scone of r. 4—Cross-appealnot filed—Cross 
objections alone filed—Effect of. 

Order XLI, r. 4 of the Code of Civil Procedure 
merely authorises the Appellate Courts to reverse o) 
vary the decree in favour of all the plaintiffs or 
defendants as the case may be. It does not authoris 
the Appellate Courts to reverse or vary the decret 
of the trial Court to the detriment of the plaintiff, 
or the defendants, as the case may be. Order XLF 
r. 29, Civil Procedure Code, gives power to the Ap 
peliate Court to adjourn the hearing of an appeal 
and to direct that such persons as may appear to il 
to be interested inthe decision of the appeal be made 
respondents in the appeal. While it is open to ar 
Appellate Court tovary the decree of the lowe: 
Court in favour of the plaintiffs who have not joinec 
in the appeal filed by the co-plaintiff, it is not oper 
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to any Appellate Court to pass or modify any decree 
to the detriment of a person whois not a party to the 
appeal before it. Madan Lal v. Gajendra Pal Singh 
(5) and Saktiprasanna Bhattacharya v. Naliniranjan- 
Bhattacharya (6), relied on. 

[Oase-law discussed. ] 


Where aperson has not been impleaded in an 
appeal barred by limitation,in an appeal against 
other persons in whichthe person omitted was also 
a necessary party, the Court cannot make such 
other persona respondent in the appeal under 
O. XLI, r. 20 of the Code of Civil Procedure Munir- 
ud-Din Kedwai iv. Raisul Nissa (7), followed. 


Second Civil Appeal No. 178 of 1932 
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against on order of the Subord? 

nate Judge, Sultanpur, dated April 7, 1932- 
Mr. H. Husain, for the Appellant. 
Mr. Radha Krishna, for the 


dent. 
Judgment.—This is a defendant's appeal 


from an appellate judgment and decree of 
the Court of the learned Subordinate Judge 
of Sultanpur, upholding a judgment and 
decree of the Munsif of Musafirkhana in the 
District of Sultanpur. 

The following pedigree will serve to 
elucidate the facts of this case:— 


Respon- 


SA MISRA 





Hanuman Misra 


Gullu alias 
Gujha Misra 
Musammat Uma, widow, dead. 


| 
Suraj Bali Misra 








| 
Ram Dutt 


Ram Dayal 
pii Misra 
Patrakhan, Misra 
died 
issuless. 








Mangal Misra 





Rameshwar Misra, 
died issueless 





Prayag Dutt Misra, 


I 
Kishen Dutt 
died issueless. 


Misra 


l 
Raghunath Misra dead = 
Sheo Kumari, 
his widow, 
defendant No. 2 


Daughter, married to `’ 
Ram Raj Tewari, 
defendant No. 1, 
appellant before this 
Court. 
A 
| 


Ram Pratap lia 
died issueless. 








| 
Kesho Ram Misra 





Ram Bahadur Misra, 








Ram daa Misra, 
Plaintiff No. 1. 


The present suit was brought by the 
alaintiffs as reversionary heirs of Raghu- 
ath Misra, who died sonless leaving 
lefendant No. 2 as his widow. In his life- 
ime on December 17, 1921, Raghunath 
fisra gifted 94 pies of his zamzndari share 
o his son-in-law Ram Raj Tewari, defend- 
nt No.1, and mutation of names in the 
evenue register was made in favour of 
tam Raj Tewarion the basis of this deed 
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alias Hari Shankar 
Plaintiff No. 2. 


died issueless = 
Musammat Sukhdeo, widow, 
still alive, 
| 
Ram Shanker Misra, Sitla Din pees 


Plaintiff No. 3. 


of gift. Raghunath Misra died on June 13, 
1927, without leaving a son. The plaintiffs 
alleged that they are the nearest rever- 
sioners of Raghunath Misra and that the 
deed of giftin favour of Ram Raj defend- 
ant, is fictitious and invalid, and that in 
any case theshare of Raghunath Misra in 
the family property was 9 pies, and not 93 
pies. Upon these allegations they filed the 
suit on July 7, 1931. The defendant No, 1 
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‘denied that the family of Raghunath was 
joint, and pleaded limitation. í 

_, The trial Court decreed the plaintifis’ suit 
for half a pie share, finding that Raghunath 
Misra was only owner of a9 pie share. It 
also held that it was not proved that 
Raghunath Misra was a member of the 
joint Hindu family or that the deed of gift 
in favour of Ram Raj Tewari was fictitious, 

“as alleged by the plaintiffs, 

The lower Appellate Court held that the 
deed of gift was fictitious and invalid, but 
that the plaintiffs could not succeed , in the 
lifetime of Musammat Sheo Kumari, who 
was the widow of Raghunath Misra and was 
entitled to the possession of the property 
for her life and sohe dismissed the plaint- 
iffs' suit. As regards the extent of Raghu- 
nath Misra’s share, the lower Appellate 
Court held that he was owner of a 94 pies 
share, and nct a 9 pies share only, as 
found by the trial Court. As, however, all 
the plaintiffs had not appealed, the learned 
Subordinate Judge held that he could not 
vary the decree of-the trial Court to the 
detriment of the plaintiffs who had not 
joined inthe appeal. He accordingly dis- 
missed the cross-objections also, ` 

Dissatisfied with the judgment of the 
lower Appellate Court, the 
appellant Ram Raj Tewari has filed this 
present appeal. It has been strenuously 
contended before us by the learned Counsel 
for the defendant-appellant, Mr. Hyder 
Husain, that the lower Appellate Court 
erred in dismissing the cross-objections with 
regard toa half pie share in the property 
in suit, even though it found that the 
appellant was entitled to the same. It is 
further argued beforeus that the lower 
Appellate Court erred in law in holding 
that the cross-objections of the defendant- 
appellant could not be allowed, as all the 
plaintiffs had not appealed to that Court, 
although plaintiff No. i had expressly stated 
in his memorandum of appeal that his 
appealin the lower Appellate Court was 
for the benefit of all the plaintiffs. In 
support of his contention the learned 
‘Counsel cited a ruling reported as Abdul 
Rahiman v. Maidin Saiba (1). In this 
ruling it was held that where there isa 
common. ground or interest amongst the 
plaintifis, or the defendants, an appeal by 
one is Virtually an appeal by all under s. 544 
of the cld Code of Civil Procedure, though 
they may not be parties to the record. 
Section 544 of the old Code of Civil Procedure 


(1) 22 3500. 
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corresponds to O. XLI,r.4, ofthe present 
Code of Civil Procedure, which runs at 
follows:— 

“Where there are more plaintiffs or more defend- 
ants than one in a suit, and the decree appealed from 
proceeds on any ground common to all the plaintifis 
or to all the defendants, any one of the plaintifs or 
of the defendants may appeal from the whole decree 
and thereupon the Appellate Court may reverse o1 
vary the decree in favour of all the plaixtifis or defend- 
ants, as the case may be" 


In our opinion O. XLI, r..4 of the Code of 
Civil Procedure, merely authorises the 
Appellate Courts to reverse or vary the 
decree in favour of all the plaintiffs Oo! 
defendants asthe case may be. It does 
not authorise the Appellate Court to reverse 
or vary the decree of the trial Court tc 
the detriment of the-plaintiffs or the defend. 
ants. as the case may be. Order XLI, r. 20 
Civil Procedure Code gives power to the 
Appellate Court to adjourn the hearing ot 
an appeal, and to direct that such person; 
as may appearto it to be interested in the 
decision of the appeal be made respondents 
in the appeal. In the present case- the 
defendant-appellant did not file any cross 
appeal against the decision of the tria 
Court. He contented himself with merely 
filing cross-objections to the appeal filed bv 
the plaintiff No 1 and on the date when he 
filed his cross-objections, his right to file » 
cross-appeal had been barred by limitation 
In Chockalingam Chetty v. Seetiai Acha (2 
it was pointed out that the addition of + 
respondent whom the appellant has no 
madea party to the appeal is express): 
dealt with in r. 20 of O. XLI of the Code o 
Civil Procedure, which empowers the Cour 
to make such pariy a respondent when i 
appears tothe Court that “he is intereste: 
in the result of the appeal”; 

Again in Rajendra Nath Chatterjee v 
Mahes Lata Debi (3) it was held by a Bene) 
of the Calcutta High Court that the Cod: 
of Civil Procedure does not contemplate th 
filing of cross-objections against a perso» 
who was not a party to the appeal, and tha 
-it is a nob open tothe Appellate Court t. 
add a party tothe appeal simply for th 
purpose of allowing the respondent to mak: 
a cross-objeclion against him, 

In the present case the defendant No..¥ 
when he filed his cross-objections in th 
lower Appellate Court, ought to have see 
that only plaintiff No. 1 had appealed to th 
lower Appellate Court, and should have 

(2) 107 Ind. Cas. 237; 551A 7,40 W N123;AIA 
1927 P O 252; 27L W 1,54 Mud 88: (1928) MW: 
20;47 O1; J 138; 32 O WN 281;1 L T 40 Rang. L 
30 Bom. L R220; 26 ALJ 371; 6 R 29 (Ľ O) 
sae” 91 Ind, Cas, 649; 53 O 270; A 1 R 1926 0: 
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therefore, filed a Cross-appeal instead of 
filing ctfoss-objections, as it was not open to 
the lower Appellate Court to add-plaintifts 
Nos. 2:and 3 tothe appeal of plaintiff No. 1 
simply -for the purpose of allowing the 
respondent to make his cross-objections 
valid as against them. 

In Rukia v. Mewa Lal (4), it was held by 
the Allahabad High Court that the powers 
given toa Court by O. XLI, r. 33 of the Code 
of Civil Procedure, were of a very special 
nature and should be exercised sparingly 
and in that case before them their Lordships 
held that it was not one which called for 
the exercise of those powers. 

And again in Madan Lal v. Gajendra 
Pal Singh (5) it was held by a Bench of 
two learned Judges of the Allahabad High 
Court that O. XLI, r. 33, of the Code of 
Civil Procedure, did not authorise the pass- 
ing of a decree against a person who was 
not a party to the appeal, though it allowed 
a decree in favour of a plaintiff who had not 
appealed. It is thus clear that while it is 
open to an Appellate Court to vary the de- 
eree of the lower Court in favour of the 
plaintifis who have not joined in the appeal 
filed by the co-plaintiff, it is not open to any 
Appellate Court to pass or modify any dec- 
ree to the detriment of a person who is not 
a party tothe appeal before it. 

This position was still more clear by a 
decision of the Caleutta High Court in 
Saktiprasanna Bhattacharya v. Naliniran- 
jan Bhattacharya (6) in which it was held 
that the discretionary power of the Court 
under O. XLI, rr. 20 and 23 of the Code of 
Civil Procedure, however ample it may be, 
could not be used to the detriment or pre- 
judice of any person against whom the suit 
had been dismissed by the trial Court and 
against whom appeal had been preferred 
before the lower Appellate Court. This 
ruling completely covers the facts of the 
present case. In the present case the plaint- 
iffe’ suit was decreed to the extent ofa 
half pie share in the property in suit. The 
defendant-appellant, if he felt aggrieved 
by this decision, ought to have filed a cross- 
appeal, challenging the correctness-of the 
decision of the trial Court on this point. 
He, however, contented himself with mere 
filing cross-objections to the appeal filed by 
the plaintiff No. lin respect of his claim to 
a 9 pies share in the. property in suit, 

(4) 111 Ind, Cas, 751; 51 A 63; AI R 1928 All, 746; 
-26-A L J 1139. 

(5) 116 Ind. Cas. 436; 51 A 575; A I R 1929 All, 243; 
(1929) A L J 344. 

(6 133 Ind, Oas. 177; 58 O 923; Ind: Rul. (1931) Cal. 
641; A I R1931 Cal. 738. 
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which the trial Court had dismissed. By 
filing his cross-objections the defendant 
No. 1 could only succeed in defeating .the 
claim of the plaintiff No. 1 tothe half pie 
share. He could not get any decree in his 
favour in respect of the portion of the half 
pie share which had been decreed to plaint- 
iffs Nos. 2 and 3, who had not appealed. 

In Munir Uddin Kedwai v. Ratsul Nisa 
(7) it was held that where a person had not 
been impleaded in an appeal barred by 
limitation, in an appeal against other per- 
sons in which the person omitted was. also a 
necessary party, the Court could not make 
such other person a respondent in the ap- 
peal under O. XLI, r, 20 of the Code of 
Civil Procedure. : 

We, therefore, consider that the appellant 
cannot successfully challenge the decree in 
respect of the portion of the half pie share 
granted to the plaintiffs Nos. 2 and 3 by 
the trial Court. The defendant-appellant, 
however, contends that even if the entire 
half pie share which the trial Court decreed 
to the plaintiffs cannot be given back to 
him, still one-third of this half pie share, 
belonging to the plaintiff No. 1, who was a 
party to the appeal in the lower Appellate 
Court, should have been decreed by that 
Court to him. In our opinion this conten- 
tion must prevail, and the defendant-ap- 
pellant is, on the finding of the lower Ap- 
pellate Court, entitled to this one-third 
of a half pie share, and to that extent his 
appeal ought to be allowed. 

We will now take up the cross-objections 
of the  plaintiffs-respondents. Grounds 
Nos. 1 to 4 set forth in the crogs-objections of 
the plaintifis-respondents, merely challenge 
the findings of fact arrived at by the 
lower Appellate Court. These findings of 
fact, though based upon inferences drawn 
from documents, are binding upon this Court 
in second appeal, and cannot be challenged 
by the plaintiffs-respondents. As regards 
Ground No. 5 set forth in the objections of 
plaintiffs-respondents, we are of opinion 
that the question raised therein does not 
arise, because Musammat Sheo Kumari, 
the widow of Raghunath Misra, was alive 
on the date when the plaintiffs filed their 
suit, and during her lifetime the plaintiffs 
could get no decree in respect of the proper- 
ty left by Raghunath Misra. There is, 
therefore, in our opinion, no force in these 
cross-objections filed under O. XLI, r. 22 


(7) 140 Ind. Gas. 483; 9 O W N 687; 16 R D480; 
A TR 1982 Oudb 288; L R13A (O) 319; Ind, Rul, 
1932) Oudh 401; 8 Luck 115, 
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of the Code of Oivil Procedure, by the 
plaintiffs-respondents. 

For the ‘reasons given above we dismiss 
the cross objections with costs, and we 
partially allow the appeal of the defendant- 
appellant, and modify the decree of the 
trial Court by excluding therefrom one- 
third of a half pie share granted to plaintiff 
No. 1, and dismiss the plaintiff No. 1's suit 
in toto, leaving intact the two-thirds of a 
half pie share granted by the trial Court to 
plaintiffs Nos. 2 and 3. In the circumstances 
of this case we direct that the parties 
should bear their own costs in respect of 
this appeal. 


N Appeal partly allowed 





OUDH CHIEF COURT 
Second Civil Appeal No. 203 of 1934 
Septemter-26, 1934 
Srivastava, Acta. C. J., anv Tuomas, J. 
Musammat RANI KUER— DEFENDANT 
f — APPRLLANT 
versus 4 
AJUDHIA AND OTHERS— PLAINTIFFS 
AND OTAERS— DEFENDANTS — 
RESPONDENTS. 

Practice—Subsequent events—New events arising 
during progress of suit giving rise tonew cause of 
action—Court, when to allow amendment of plaint and 
written statement. , 

Although in suitable cases a Court may take into 
consideration facts which come in existerce during the 
pendency ofthe litigation in order to prevent multi- 
plicity of suits, yet according to the general rule the 
decision of a case ought to be based upon the state 
of facts as it existed atthe time of institution of tte 
suit and the plaintiffe, if they seek to introduce 
“a new cause of action, must do so by means of an 
amendment of the pleadings, in which case the de- 
fendant must be allowed an opportunity to raise 
appropriate defences to it. It may be possible to 
dispense with these formalities in certain cases 
where no complications arise and there isno fear 
of causing injustice tothe opposite party. Javitri 
v. Gendan Singh (1) and Vishnu Narhar Sapra v. 
Shriram Raghunath Karkare ,\2), referred to. i 

'S. C. A. against an order of the District 
Judge, Unao, dated May 2, 1932. 

‘Messrs. M. Wasim and K. N. Tandon, 
for the Appellant. i : 

Mr. Radha Krishna, for the Respondents. 

Judgment.—This is an appeal by 
defendant No. 1 against the decree dated 
May 2, 1932, of the learned District Judge 
of Unao upholding “the decree dated 
January 16, 1931, of the learned Addi- 
tional Subordinate Judge of that 
place. | f 

It arises out of a suit for possession 
of certain zamindari property. | 
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The plaintiffs’ case was that Gopali 
Singh was the last male owner of the 
property in suit, that on his death he 
was succeeded by his widow Musammat 
Chitya and that on the latter's death which 
took place in September, 1920, the plaintiffs 
as the nearest reversioners were entitled 
to get possession of the property. It was 
admitted that Gopali Singh had left a 
daughter Musammat Rani Kuer defend- 
ant No. 1 who is the ‘appellant before us. 
But it was pleaded that she was excluded 
from succession under a family custom. 
The defendant No. 1 resisted the suit 
on the ground that the plaintifis were not 
the nearest reversioners inasmuch as 
Musammat Kaunsillya mother of Gopali 
Singh and Jit Bahadur, son of Sheo 
Bakhsh were living and had a preferential 
right to that of the plaintiffs. She also 
denied the existence of the custom set 
up by the plaintiffs. Both the lower Courts 
have concurrently found that Jit Bahadur 
was not the son of Sheo Bakhsh. This 
finding is no -longer in dispute: The 
two lower Courts are also unanimous in 
finding that the custom about the exclu- 
sion of daughters has been satisfactorily 
established. The correctness of this 
finding also is not questioned before us. 
As ‘regards Musammat Kaunsillya the trial 
Court found that she was in existence 
but was also excluded from inheritance 
by virtue of the family custom. The 
learned District Judge disagreed with this 
finding of the trial Court and held that 
the custom of exclusion of mother from 
inheritance had not been established. He, 
however, found that Musammat Kaunsillya 
had died during the pendency of the 
litigation and was, therefore, of opinion 
that it would not, in the circumstances, 
be proper to dismiss the plaintiffs’ suit 
on the ground of Kaunsillya having been 
R existence when ‘the suit was institut- 
ed. ; 
The only contention urged before us- is 
that the learned District Judge was wrong 
in decreeing the plaintiffs’ suit on the 
basis of a new cause of action arising on 
the death> of Musammat Kaunsillya which 
was never set up in the plaint. It is 
contended that if the plaintiffs are allowed 
to avail themselves of: this cause of 
action the defendants should be allowed 
an opportunity to amend their written 
statement and to plead‘ that Gopali Singh 
had left a son Baba’ Din who servived ; 
him and that the defendant No. 1 as 
sister of Baba Din was his heir under 
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the Hindu Law of Inheritance Act (II 
of 1929). It has been frankly admitted 
by the learned Counsel for the defendant- 
appellant that she had in the Courts 
below admitted the plaintiffs’ allegation 
about Baba Din having pre-deceased 
Gopali Singh but it is said that this 
admission was made under a misap- 
prehension and that in justice and 
fairness they should be allowed to withdraw 
theadmission in case .the plaintiffs are 
granted the indulgence of getting a decree 
on the bais of a cause of action which 
was never set by them inthe plaint. 
We think the contention of the appellant 
is not without force.. There are reasons 
to think that the admission about Baba 
Din having -predeceased his father was 
made under some misapprehension. The 
learned District Judge has stated in his 
judgment that it was “by way of indul- 
gence and to prevent further unnecessary 
litigation” that he upheld the decree in 
the plaintiffs’ favour on the basis of a 
new cause of action, He did not think 
ib necessary to allow- the defendants op- 
portunity to amend their written state- 
ment as he-was of opinion that even if 
Baba Din died after Gopali the defendant. 
No. L could not be his heir under Act 
Il of 1929 and in any case would be 
excluded from inheritance under the custom. 
In view of the order which we propose to 
pass it would not be right for us to 
express any opinion as egards either of 
these questions. It would be enough to 
say that the questions deserve more careful 
consideration than has been bestowed on 
them by the learned District Judge who 
has dealt with them rather summarily. 

The learned Counsel for the plaintiffs- 
respondents has relied on the decision in 
Javitri v. Gendan Singh (1), and Vishnu 
Narhar Sapra v. Shriram Raghunath 
Karkare (2). In support of the contention 
that it was open to the learned District- 
Judge to uphold the decree of the lower 
Court on the basis of facts which had 
come into existence during the pendency 
of the litigation. We are prepared to 
agree that in suitable cases a Court may 
take into consideration facts which come 
in existence during the pendency of the 
litigation in order to prevent multiplicity 
of suits At the same time it caunot be 
gain-said that according to the general 
rule the decision of a case’ought to be 

(1) 102 Ind. Oas. 167; 49 A 779; 25 A L J5)), 
sat” 61 Ind. Cas 398; 45 B 983; .23 Bom, Ù R 
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based upon the state of facts as it existed 
at the time of institution of the suit and 
that the plaintiffs, if they seek to introduce 
a new cause of action, must do so by 
means of an amendment of the pleadings 
in which case the defendant must be 
allowed anopportunity to raise appropriate 
defence to it. It may be possible to 
dispense with these formalities in certain 
cases where no complications arise and 
there is no fear of causing injustice 
to the opposite-party. In the present case, 
however, it seems to us that the cause 
of action adopted by the learned District 
Judge has materially prejudiced the 
defendant-appellant. We accordingly allow 
the appeal, set aside the decree of the 
lower Appellate Court and send the case 
back to the lower Court with the direc- 
tion that it should be re-entered in the 
appropriate register at its original number 
and the plaintiffs should he required to 
amend their plaint so as to base their 
claim on the cause of action ‘arising on 
the death of Musammat Kaunsillya. When 
the amendment has been carried out the 
defendants should be allowed an op- 
portunity to raise necessary pleas in 
defence. The District Judge will then 
frame proper issues arising on these 
pleadings: and try them either himself or 
remit them for trial to the trial Court. 


Costs in this Court and hereafter shall 
abide the result. 
N. Appeal allowed. 


PATNA HIGH COURT 
Civil Revision Petition No, 34 of 1934 
August 6, 1934 
, Wort, J. 
GANGA BHAGAT AND OTHERS — 
PETITIONERS 
versus 

SOKHI RAM AND OTHERS -—OpPPOSITE PARTIES 

Arbitration—Enquiry by arbitrators behind the back 
of parties—Legality of—Civil Procedure Code (Act Y 
of 198), s. 115-—-Order of trial Judge that the award 
cannot stand, if open lo revision, | 

Apart from an agreement to allow the arbitrators 
to do so, private enquiries behind the backs. of the 
parties are against the ordinary rules of justice. 

The question whether the award is bad on the face 
of it or whether there is misconduct on the part of 
the arbitrators is entirely a question for the trial 
Judge and his order cannot be disurbed unless 
facts are gone into and the High Oourt comes 
to a finding upon those facts. The High 
Court has no jurisdiction to adopt that course, 
Besides an order of the trial Court of this character, 
viz., that the award cannot stand, is not open to revi- 
sion under s. 115, Civil Procedure Oode, for the reason 
that it is nota case which hadjbeea decided, but is ig 
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the nature of an interlocutory order preceding the 
hearing of the case itself. 

Mr. Sundar Lal, for the Petitioners. 

Mr. K. N. Lal, for the Opposite Parties. 

Order.—This rule is directed against the 
order of the learned Munsif of Barh setting 
aside an award in an arbitration by which 
the parties appear to have agreed that they 
would be bound by the finding of the ar- 
pitrators, ‘he learned Judge has decided 
that the award cannot stand as the arbitra- 
tors made private enquires behind the backs 

of the parties. 

- Now itis not a matter for me to decide, 
but if that fact which is stated by the 
learned Judge is- established, it necessarily 
vitiates the award; because apart from an 
agreement to allow the arbitrators to do so 
private enquiries behind the backs of the 
parties is against the ordinary rules of 
justice., 

- But it is not on that ground that I come 
to the conclusion at whichI arrive, The 
question whether the award was bad on 
the face of it or whether there was miscon- 
duct on the part of the arbitrators was 
entirely a question for the learned Judge 
and hisorder cannot be disturbed unless 
facts are gone into and this Court comes to 
a finding upon those facts. Ib is obvicus 
that this Court has no jurisdiction to adopt 
that course. In my judgment the order of the 
learned Judge, whether it was right: or 
whether it was wrong, was entirely within 
his jurisdiction. 

That would conclude the matter, but a 
preliminary objection is taken, it being 
contended that anorder of this character is 
not open to revision under s. 115, Civil 
Procedure Oode, for the reason that it was 
not a case which had been decided (to use 
the words of the section) in the nature of an 
interlocutory order preceding the hearing 
of the case itself. In my judgment both 
the points taken on behalf of the respondents 
succeed and the rule must therefore be dis- 
charged with costs hearing fee two gol 
mohurs. : 


D. Rule discharged. 


—_—_— 


OUDH CHIEF COURT 
Oriminal Appeal No, 199 of 1934 
September 18, 1934 
Taomas AND SMITH, JJ. 
SEMPEROR-— APPELLANT 
versus 
. HUSAINI—Accussp—REsPonDENT. . 
U. P. Hactse Act (IV of 1910), ss, 53, 58, (1), 60 (a), 
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60 (f)—Search illegal—Proof that certain articles 
were discovered in the course of it—Whether can be 
adduced—Conviction, if vitiated by illegality im 
procedure for search. AAN 
- Although a search may have been illegal, it can 
nevertheless be proved that certain articles were 
discovered in-the course of it, and a conviction is 
not necessarily vitiated by any illegality in the 
procedure in connection with the search. Emperor 
v. Allahdad Khan (1), Syed Ahmed v, Emperor (2) 
and Mohamed Bashir v. Emperor (3), relied on. ` 
Where the Inspector making a search of tbe house 
of the accused was not the officer in charge of the 
Police Station and: was not competent under 8. 53, 
U. P. Excise Act to make a search nor did he comply 
with the requirement of s.53 (1) but the accused 
was found tin possession of illicit liquor and 


- apparatus for manufacture of illicit liquor: 


Held, that the accused ought to be convicted 
under ss. 60 (a) and 60 (f), U. P. Excise Act.. ae 


Or. A. against the order of the Magis-: 
trate, First Class, Bara Banki. OO RENEE 
Mr. H. S. Gupta, the Government Adyc- 
cate, forthe Crown. .. : 3 ' 
Mr. Azizuddin Ahmad, for the Accused. 


’Judgment.—This -is a Government 
appeal under-s. 417 of the Code of Criminal 
Procedure against an order by a Magis-- 
trate of the first. class of the Bara Banki 
district, by which he acquitted ohe Husaini 
Chamar, who‘ stood charged under s. 60: 
(a) and (f) of the United Provinces Excise- 
Act. 

The premises of the accused were 
searched by a Sub-Inspector of -the Saf- 
darganj Police Station on. February 28, 
1934, and there are said to.have been 
found there two bottles of liquor, two 
empty bottles smelling of liquor, an earthen 


“jar full of mahua berries, and some ap- 


paratus for the distillation of.liquor. The 
accused alleged that these articles were 
found not in his house, but in his cattle 
shed. He made the usual suggestion that 
the things had been planted where they 
were found by an enemy ofhis. We are 
satisfied, however, from the evidence of 
the Sub-Inspector, and of the witnesses - 
to the search, that the articles in ques- 
tion were found inside the house of the 
accused, in a locked room which the 
accused himself opened. As far as the 


facts are concerned, therefore, we are 
satisfied that the accused was found in 
possession of illicit liquor, and also in 


possession of apparatus for the manufacture 
of illicit liquor. The learned Magistrate, 
however, took the view that as the Sub- 
Inspector who carried out the search was 
not the officer in charge of the Police 
Station, the search was illegal, and on that 
gronnd he acquitted the accused. _ 

We think: the Police Officer must be 
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regarded as having been acting ostensibly 
under the provisions of s. 93 of the United 
Provinces Excise Act. As he was not the 
officer in charge of the Police Station, he 
was not competent under the provisions 
of that section to make a search of the 
accused’s house, nor does he appear before 
making the search to have complied with 
the requirements of the provise tos. 53 (1) 
of the Act. Tt has repeatedly been held, 
however, that although a search may have 
been illegal, it can nevertheless be proved 
that certain articles were discovered in 
the course of it, and that a conviction is 
not necessarily vitiated by any illegality 
in the procedure in connection with the 
search. That is sufficiently clear from the 
rulings contained in Emperor v. Allahdad 
Khan (1), and Syed Ahmad v. Emperor 
(2) and Mohammad Bashir v. Emperor 
(3). A similar view was taken ina recent 
decision of this Court, Emperor v. Chandwa 
Pasi (4). 

The accused ought in our opinion to 
have been convicted of offences punish- 
able under s. 60 (a) and s. 60 (f) of the 
United Provinces Excise Act. Allowing 
the Government appeal, we convict him 
accordingly and sentence him in respect 
of each of the offences to three months’ 
rigorous imprisonment, the two periods to 
yun concurrently. In passing these senten- 
ces, we take into consideration the 
fact that the accused has already been 
in custody since July 28, 1934. 

N. Accused convicted. 

(1) 19 Ind. Oas. 332; 11 A. L. J. 442, 14 Cr, L. J. 
236: 35 A 358. 

(2) 22 Ind. Cas. 163; 11 A L J 933; 15 Or. L. J. 19; 
35 A 575. 

(3) 140 Ind. Oas. 246; 30 A L J 104: AT R 1932 All. 
18; 1932) Or. Cas 201; LIRI3SA 66 Or.; Ind, Rul. 
(1932) All. 634; 33 Or. L J 943. 

(4) 149 Ind. Cas, 255; 11 O W N 727, 6 RO 513; 35 
ae J 939; AIR193t Oudh 321; (1934) Or. Oas, 


PATNA HIGH COURT 
Criminal Revision Application No. 127 of 
1934 - 
April 6, 1934 
MAOPHERSON, J. | 
BHOLANATH MISSIR AND OTHERS 
`” _-PRTITIONERs 
versus 
BISHUN PRASAD AND ANOTHER — 
- OPPOSITE PARTY 
Criminal Procedure Code (Act V of 1699), ss. 439, 
438 —A pplication in revision to High Court—Limita- 
tion—Practice—Fresh period of sixty days, if ac- 
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crues from date of refusal to make reference—Lx- 
ceptional circumstances in particular case—Burden of - 


oof. 

The High Court, asa general practice, will not 
entertain, ia the absence of the most exceptional , 
circumstances, an application in its criminal revision- 
al jurisdiction after the expiry of sixty days from the _ 
date of, the decision or order inpugned. A fresh 
period of sixty days does not accrue from the date ` 
when the Sessions Judge refuses to make a reference 
under s; 433 of the Oode of Criminal Procedure. 
Where the Court is moved after the expiry of the 
period of sixty days, the question is whether there 
exist such exceptional circumstances in the particu- 
lar case as to induce the Court to depart from its 
usual practice. Kelu Patra v. Iswar Parida (1), 


followed. : 

Cr. R. App. against an order of the 
Honorary Magistrate, dated July 16,-1933, 
application against which was dismissed by 
the Sessions Judge, Monghyr, dated Novem- 
ber 17, 1933. i 

Mr. K. P. Sukul, for the Petitioners. 

Mr. Manohar Lal, for the Opposite 
Party. 

Judgment.—This Rule has been issued 
on an application of March 6, 1934, in 
respect of an order under s. 145 of the 
Code of Criminal Procedure, passed by the 
Magistrate on July 16, 1933, against the 
father of the petitioners who died on 
January .23 last. 

Two preliminary objections have been 
taken by Mr. Manohar Lal. The first 
of those is that an application for 
revision by the sons of deceased party 
to s. 145 proceeding is not tenable under 
s. 145 (7) or otherwise; and, secondly, that 
the application is far beyond the time of 
sixty days allowed by this Court, even if 
the period spent in moving the Sessions 
Judge be excluded. 

Tt is unnecessary to consider the first objec- 
tion since the second objection must clearly 
prevail. It was laid down in Kelu Patra 
v. Iswar Parida (1), that this Court, as 
a general practice, will not entertain, ‘in 
the absence of the most exceptional 
circumstances, an application in its crimiaal 
revisional jurisdiction after the expiry of 
sixty days from the date of the decision 
or order impugned. A fresh period of 
sixty days does not accrue from the date 
when the Sessions Judge refuses to make 
a reference under s. 438 of the Code of 
Criminal Procedure. In that case it was 
pointed out that where the Court is moved 
after the expiry of the period of sixty 
days, the question is whether there exists 
such exceptional circumstances in the 


(1) 119 Ind, Cas. 401; 11 P LT 18; & Pat 458; ATR 


rd Pat 104; 30 Or. L J 1053; Ind, Rul. (1929) Pat, 
77. i i 


312 


particular case as to induce the Court to 
depart from its usual practice. 

Now some twenty-eight days were spent 
by the petitioners before the Sessions Judge. 
Even if that period be added to the 
period of sixty days, the time for moving 
the High Court will expire on Decem- 
ber 29. Clearly exceptional circumstances 
have to be disclosed for a delay up till 
March 6. In the application the point of 
the earthquake damage at Monghyr and 
the death of the father of the petitioners 
is taken. But that cannot be an exceptional 
circumstance because the father himself 
had not moved within the period of sixty 
days and no reason has been shown why 
he did not do so. That period had ex- 
pired before the earthquake and before 
his death, which I do not understand was 
even due tothe earthquake. Accordingly 
there are no exceptional circumstances of 
any kind in the present particular case. 

The Rule must on that ground be 
discharged. 

N Rule discharged. 


a OUDH CHIEF COURT 
Civil Revision Application No. 56 of 1933 
September 21, 1934 
NanavoTty AND SMITH, Jd. 
MATHURA PRASAD- Prarntirr— 
APPLICANT 
1ersus 
RAM LAL AND OTHERS— DEFENDANTS 
— OPPOSITE PARTY. 
Court Fees Act (VII of 1870), s. 7 (iv) (c)\—Ques- 


tion of court-fee, how to be decided —Plaint deliberate- . 


ly cast in such aform as to evade payment of 
court-fee—Plaintiff really seeking declaration of 
title with consequential relief— Court-fee payable, 
Although the question of court-fee must be 
decided on the allegationsmade in the plaint, and 
. the relief actually asked for therein, yet where it 
is clear that the plaint is deliberately cast in such 
a form asto evade payment of court-fee, but is 
` nevertheless a plaint fora declaration of title toge- 
ther with a consequential relief, the court-fee pay- 
able on such a plaint must be ad valorem on the 
value of the property in dispute. It is the bounden 
duty of Courts to lock into the substance of the 
relief claimed. Deokali Koer v Kedar Nath (1) and 
Radha Krishna v. Ram Narain (2), referred to. 
Where the allegations in the plaint show 
clearly that the plaintiff virtually seeks the can- 
cellation ofa deed of wakf and the will executed 
by a deceased man in order that he may recover the 
property as the reversionary heir of the deceased, 
the plaintiff, in substance asks for the cancellation 
of the deed of “ wakf ` and the will, and, therefore, 
his plaint is virtually for a declaration with a con- 
sequential relief, and falls under s, 7 (iv) (c) of the 
Court Fees Act, 
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C.R. App. against the order of the Ad- 
ditional Subordinate Judge of Sultan- 
pur, dated July 11, 1933. 

Mr. Hargobind Dayal, for the Applicant. 

Mr. G. Hasan, for the Opposite Party. 

Judgment.—This isan application for 
revision under 8.115, of the Code of Civil 
Procedure filed by Mathura Prasad, plaint- 
iff, against the order of the learned Addi- 
tional Subordinate Judge of Sultanpur, 
directing the plaintiff-applicant Mathura 
Prasad to pay an additional caurt-fee of 
Rs. 1,842-8-0. 

We have heard the learned Counsel of 
both parties. The facts of the case have 
been fully set forth in the judgment of 
the learned Additional Subordinate Judge. 
of Sultanpur. The only question raised in 
this application for revision is the question 
of the correct amount of courtfee that 
should be paid by the plaintiff Mathura 
Prasad. In our opinion, the learned Addi- 
tional Subordinate Judge was right in 
deciding the question of the Court-fee 
against the plaintiff. The whole decision 
turns upon the construction of the plaint. 
We have examined the plaint carefully. 
In our opinion the plaintiff really wanted 
to obtain a consequential relief, though 
he has not specifically said so in his prayer 
for relief. The allegations in the plaint 
show clearly that the plaintiff Mathura 
Prasad virtually seeks the cancellation of 
the deed of “‘waqf” and the will executed 
by the late Janki Sahu in order that he 
may recover the property in suit as the 
reversionary heir of Janki Sahu. This is 
clearly hinted at in para. 5, of the plaint, 
and has been made explicit in tha written 
statement of the defendants, and is also 
made clear in the order of the learned Addi- 
tional Subordinate Judge which is sought 
to be set aside in this Court. If in sub- 
stance the plaintiff asks for the cancella- 
tion of those deeds then his plaintis for a 
declaration with consequential relief, and 
his case falls within s. 7 (10) (c) of the 
Court Fees Act, as held by the learned 
Additional Subordinate Judge. No ques- 
tion of jurisdiction is involved in this 
application for revision, and we do not 
consider that the learned Additional Sub- 
ordinate Judge acted in the exercise of his 
jurisdiction illegally or with material ir- 
regularity in holding that the plaint was 
not sufficiently stamped. In Deokali Koer 
v. Kedar Nath (1), Sir Lawrence Jenkins 
the learned Chief Justice of the Calcutta 
High Court, delivered the following pro- 

(1) 15 Ind. Cas, 427; 39 O 704; 16 O W N 838. 
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Rouncement :— 

“Tt is a common fashion jto attempt lan evasion of 
Court-fees by casting the prayers of the plaint into 
a declaratory shape. Where the evasion is successful 
it cannot be touched, but the device does not merit 
encouragement or favour.” 


. It is true, as laid down in Radha Krishna 

v. Ram Narain (2), that the question of 
court-fee must be decided on the allega- 
tions made in the plaint, and the relief 
actually asked for therein, but where, as Jn 
the present case, it is clear that the plaint 
is deliberately cast in such a form as to 
evade payment of court-fee, but is never- 
thelees a plaint for a declaration of title 
together with a consequential relief, the 
court-fee payable on such a plaint must be 
ad valorem on the value of the property in 
dispute. It is the bounden duty of Courts 
to look into the substance of the relief claim- 
ed, and in our opinion the learned Addi- 
tional Subordinate Judge has acted correct- 
ly in holding that in the present case, in 
substance, the plaintiff asked for the can- 
cellation of the deed of ““wagf" and the 
will, and, therefore, his plaint is virtually 
for a declaration with a consequential 
relief, and falls under s. 7, (iv) (e) of the 
Court Fees Act. The view that we have 
taken in this matter is in accordance with 
the view of a Bench of this Court in s. 115, 
Application No. 67 of 1931, (Ram Dularey 
v. Ram Lal Agrahri), decided on Decem- 
ber 16, 1931, by the late Hon'ble Mr. Justice 
Mohammad Raza and the Hon'ble Mr. 
Justice Bisheshwar Nath Srivastava. 

We accordingly uphold the order of lower 
Court on the question of the court-fee, and di- 
rect that the plaintiff-applicant should make 
good the deficiency of the court-fee to the 
amount of Rs. 1,842-8-0 within two months 
from fo-day. If the court-fee is not paid 
within the time granted by us, his plaint 
will stand rejected. 4 

We dismiss the application for revision, 
with costs. 


N. Application dismissed. 
(2) 131 Ind Oas 604; 53 A 552: (1931) A L J 235; 
Ind. Rul. (1931) All. 412; A I R1931 All, 369, 
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Legal Practitioners Act (XVIII of 1879), ss. 13, 14 
Reckless allegations in pleadings—Responsibility 
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of Pleaders—Duty of Pleader to satisfy himself that 
client has material to base charge—~ Investigation 
into charge is duty of Court— Responsibility of 
Pleader and of party—Distinction—Plaint aguinst 
oficers—Plaintiff allowing case to be , dismissed— 
Filing of plaint by Pleader, if unprofessional con- 
duct. 

When Pleaders are asked by their clients to write 
in a pleading or petition accusations of dishonesty, 
criminality, ete, against anybody, or instructed to 
ask questions of that nature, the lawyers are not to 
blindly follow the instruction. They must satisfy 
themselves that, apart from the relevancy of those 
accusations or questions, there are materials on 
which those accusations can be made or questions 
asked, and that the accusations and suggestions are 
not recklessly made. If they do not do B0, they are 
guilty of professional misconduct, In the matter of 
Shiva Kumar Jha (1), In the matter of Dwarka 
Prasad Mithal (2) and In the matter ofa Vakil (3), 
referred to. |p. 314, col, 2.] 

When a pleading contains allegations of fraud or 
collusion or other similar charges, the duty of the 
Pleader ends when he has satisfied himself that his 
client was not making a reckless irresponsible 
statement and that. he has some ‘material on which 
he bases his charge. It is not necessary that the 
Pleaders themselves should have inquired into the 
truth ofthe charge. [p 318, col. LJ ` 

It is enough if they believed that there were 
grounds for making the charge. It may be some- 
times difficult to draw a line between the two, name- 
ly, satisfying whether the allegations are true and 
satisfying whether there are grounds for making the 
allegation ; but in practice there should be no diffi- 
culty in deciding whether the allegations were reck- 
lessly made or whether there were grounds for mak- 
ing those allegations. There isa diference between 
the responsibility of a party and that of his lawyer. 
While the former makes himeelf responsible for the 
truth of the allegation, the latter is only to satisfy 
es that the allegation has a foundation, [p, 318, 
col 2. 

It isnot the duty of the lawyers about to been- 
gaged ina case to goand inquire about the truth or 
otherwise of the allegation from the man against 
pone suit is going to be instituted. [p. 315, col. 
1. 

fnvestigation of truthis the function of a 


Court 
and notthe duty of alawyer. It is the duty of the 
Courts to see that the Pleaders do not recklessly 


make themselves parties to ` reckless and baseless 
allegations and take shelter under the privilege of a 
lawyer and escape consequences by simply stating 
that they were instructed. On the other hand, so 
much restriction should not be placed upon the 
lawyers that when a member of the public feels 
aggrieved against a public officer and wants to take 
up his conduct before a tribunal, lawy.rs may not 
be available to accept his brief. 
Held, on the facts, that the Pleaders were justified 
in filing the plaint against the Sub-Divisional Officer 
and others and that the mere fact of the plaintiff's 
having allowed the case to be dismissed did not 
make the filing of the plaint unprofessional, i 
Reference made by the District Judge, 
Shababad, in his letter No. 9I-E., dated 
January 22, 1934, forwarding the repait of 
the Munsif, Second Court, Buxar., 
Mr. S. Jaffar Imam, Assistant Govern- 
ment Advocate. in support of the Reference. 
Messrs. P. R, Das, Muhammad Yunus, 
Parmeshwar Dayal, Mahabir Prasad, Jadu- 
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~ bas Sahay, D. N. Varma, Harinandan Singh 
and Tarkeshwar Nath, against the Refer- 
ence, F 
Mohammad Noor, J.—These are two 
references made by the Munsif of Buxar 
through the District Judge of Shahabad, 
recommending that action be taken under 
s. 13 of the Legal Practitioners Act against 
Kedar Nath Lal and Akhauri Ram Naresh 
Singh, two Pleaders practising in the Buxar 
Court. The charges against them are the 
same and arise out of the same suit. They 
are, therefore, being decided by one judg- 
ment, The facts leading up to the drawing 
of the charge are these, 


On August 16, 1932, fifty bags of flour 
belonging to the firm of Brijmohan Lal 
Madan Lal of Buxar were seized by the 
Sanitary Inspector of the Buxar Municipa- 
lity, as in his opinion the flour was unfit for 
human consumption. Later in the day, on 
the application of Babu Kali Prasad Sinha, 
Chairman of the Municipality, accompanied 
by a report from.the Assistant Surgeon who 
had examined some sample of the flour, the 
then Sub-Divisional Officer (Rai Sahib Sukh- 
deo Narayan) passed a formal order of seizure 
of the bags under s. 287 of the Municipal 
Act. The bags were kept in the Municipal 
Office, and.later, on the report of the As- 
sistant Surgeon of Buxar that the flour was 
unfit for human consumption, the Sub- 
Divisional Officer on August 22, 1932, 
passed an order for its destruction under 
s. 288 of the Act, and in pursuance of it the 
flour was destroyed on August 25, 1932. 
It does not appear from the materials before 
us whether the Sub-Divisionil Officer had 
the bags brought before him, or any evi- 
dence was taken by him or any notice was 
given to the owners of flour, calling upon 
them to show cause why the order for des- 
truction should not be passed. On Septem- 
ber 14, 1932, the firm gave a notice under 
s. 80 of the Code of Civil Procedure, to the 
Ohairman of the Municipality, the Sub- 
Divisional Officer and the Sanitary Inspec- 
tor of an intended suit claiming damages 
from them for the destruction of the flour. 
A copy of the proposed plaint was also sent 
along with the notice. The notice was 
given by Akhauri Ram Naresh Singh, one of 
the Pleaders involved in these proceedings. 
The plaint contained, among others, an 


allegation that : 

“The flour was destroyed by the defendants in 
conspiracy and collusion with one another under the 
cover of their authority and was entirely malicious 
and illegal and ultra vires ’ 

- The suit was instituted on November 16, 
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1932, and the plaint was signed by the two 
Pleaders, Kedar Nath Lal and Akhauri 
Ram Naresh Singh. It was dismissed for 
the plaintiffs’ default on November 
8, 1933, and compensatory costs, were 
awared to thedefendants. Thereafter the 
learned Munsif drew up the present pro- 
ceedings against the two Pleaders under 
s. 13 (b) and (f) of the Legal Practitioners 
Act. The charge against them was that: 

“They signed and filed the plaint, coniaining the 
aforesaid statement (charging the Sub-Divisional 
Officer with malice, conspiracy and collusion) with 
the apparent knowledge of the fact that what was done 
by him (the Sub-Divisional Officer) must have been 
done in good faith and in the honest discharge of 
his duties and they did not apparentiy satisfy them- 
selves as to the truth of the allegations made against 
the Sub-Divisional Officer.” 

The Pleaders showed cause. They claim- 
ed a lawyer's privilege, and further con- 
tended that, apart from the privilege, as 
a matter of fact they had before them 
materials on which they could reasonably - 
aci on the instructions of their clients and 
file the plaint containing the aforesaid 
allegation. The learned Munsif did not 
accept the explanation and has recommend- 
ed that the Pleaders be suspended from 
practice, Babu Kedar Nath Lal for two 
years and Babu Akhauri Ram Naresh 
Singh for one year. The learned District 
Judge has forwarded the report of the 
learned Munsifto this Court recommending 
that both the Pleaders be suspended from 
practice for one year. 

It is unnecessary to discuss in detail the 
duties of a Pleader when filing pleadings 
and petitions in Courts or asking questions 
from witnesses. It has been laid down 
more than once that when their cliants ask 
them to write ina pleading or petition ac- 
cusations of dishonesty, criminality, etc., 
against anybody, or instruct them to ask 
questions of that nature, the lawyers ara not 
to blindly follow the instructions. They 
must satisfy themselves that, apart from ` 
the relevancy of those accusations or 
questions, there arə materials on which 
those accusations can be made or ques- 
tions asked, and that the accusations and 
suggestions are not recklessly made. If 
they do not do so, they are guilty of 
professional misconduct. The learned 
Munsif has referred to tha case of In 
the matter of Shiva Kumar Jha (1), and 
especially to the penultimate paragraph 
of the judgment on which a general letter 
issued by this Court for the information 


G) 116 Ind. Oas. 762; 10 P L T 71l; ATR 1929 
Pat, 151;§8 Pat. 575. 
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and guidance of the subordinate’ Courts. 
The case related to adraft of dn applica- 
tion for- transfer prepared by a Mukhtar 
which contained an allegation against a 
Sub-Deputy Magistrate. His Lordship the 
Chief Justice, who delivered the judg- 
ment of the Court, pointed out that 
privilege of the legal adviser had a 
tendency and a very grave tendency to 
be very much abused and nowhere was 
the abuse so manifest as in an applica- 
tion ‘for transfer. His- Lordship pointed 
out that it was notorious that applications for 
transfer based upon the alleged prejudices 
and unfairness of the Magistrate had 
developed to an extent which had become 
a scandal and it would be well -that 
professionaladvisers and more particularly 
young professional advisers should bear 
in mind that there were certain kinds of 
duties’ which they have to -perform in 
setting forth the cases of their clients in 
relation to which they could not take 
shelter as they are inthe habit of doing 
behind the instructions of the client. The 
penultimate portion’ of the judgment 


referred toby the learned Munsif runs 


as follows :— f 

“Statements imputing prejudice or unfairness 
or corruption to Magistrates should not be -made 
unless the statements of the client as tested by 
the adviser are found sustainable, unless they are 
found to be corroborated and unless the adviser had 
taken some steps not necessarily to pledge himself 
for -his client’s veracity but such as to give him 
as a reasonable man ground for belief that the 
statements at any rate are such as should be 
properly investigated. The duty of the legal 
profession is avery serious one both with regard 


to applications of the kind 1 have mentioned and 


also in respect of pleadings”. 


In the case of In the matter of Dwarka 
Prasad Mithal (2), their Lordships of 
the Allahabad High Court observed as 


follows :— al 

“Members of the legal profession are under no 
duty to their clients to make grave and scandalous 
charges either against Judges or the opposite 
parties on the mere wish of their clienté. They 
are not puppets compelled 'to obey the dictates of 
their clients where matters of good faith and 
honourable conduct are concerned, They are res- 
ponsible to the Court for the fair and honest 
conduct of a case, They are not mere agents of 
the man who pays them, but are acting in the 
administration of justice, and in matters of the 
kind they are bound to exercise an independent 
judgment, and to conduct themselves with a sense 
of personal responsibility. If they fail to act with 
reasonable care and caution, they are unfit to 
enjoy the privileges conferred upon them by law, 
and serious breaches must be visited with punish- 
ment”, Sis 

(2) 81 Ind. Oas 177; 46 A 121;.21 AL J893,A IR 
1924 All, 253; 25 Or. L J 689 (F B). 
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In another case, In the matter of a Vakil 
(3), Mears, O. J. and Lindsay and 
Mukerji, JJ. observed as follows :— 

“A Oounsel is entitled to accept the instructions 
of the client, subject to this, that, as a matter of 
prudence and for one’s own reputation, it is not 
well to associate oneself with reckless. charges of 
fraud and criminality or to indulge in abuse; and 
Oounsel should explain to clients that these charges, 
if unproved, gravely injure the case, and prejudice 
the Judge. Oounsel is not supposed to go hunting 
here, there and everywhere to test by extraneous 
circumstances the veracity of his client. lt cannot 
be done, nor is it the practice to do it, Counsel 
have to depend upon the statement that the client 
makes, the'penalty being that, if the client is not 
telling the truth, he may probably lose the 
case’. - 


“In this case the Pleaders have very 
rightly not claimed absolute privilege. 
Their case is that they on the materials 
placed before them felt justified in filing the 
plaint. J, therefore, approach this case 
in the light of the remarks which I have 
quoted above. The only question for our 
consideration is whether in this particular 
case the two Pleaders acted with due 
care and caution and whether the materials 
placed before them were such on which 
a reasonable lawyer could feel justified 
in thinking that there was a case to go 
before a Court for investigation. The 
Pleaders have filed some papers supplied 
to them by the plaintiff as a part of the 
instruction. They refer to the happening 
at Buxar- at about the time when this 
plaint was drafted, notice served on -the 
defendants and the suit instituted. It 
appears that the owner of the firm whose 
flour was destroyed was Madan Mohan 
Shroff. He was a Commissioner of the Munici- 
pality of Buxar, and the relations between 
him and the Chairman were very strain- 
ed. Madan Mohan Shroff had on his side 
the Vice-Chairman, Latif Mia, and some 
other Municipal Commissioners. It seems 
that party feeling was rampant in the 
Buxar Municipality. The Ohairman and 
his supportérs belonged to one party and 


- the Vice-Chairman, Madan Mohan Shroff 


and others belonged to the other. On 
May 28, 1932, Latif Mia, the Vice- 
Chairman, Madan Mohan Shroff and 
perhaps one or two more persons sent a 
telegram to the Examiner of Local Accounts 
asking him to send an auditor to audit 
the accounts of the Buxar Municipality as 
some embezzlement was apprehended. In 
consequence of this requisition the local 
auditor came to Buxar on June 3, 1932, 
(3) 88 Ind. Oas. 179; 47 A 729; 23 ALJ 489; LR 


6 A 403 Oiv.; 26 Or, LI 1031; A I R 1925 All, 641 
(F B). | 
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On June 6, Madan Mohan Shroff and 
others sent a requisition for a special 
meeting of the Municipal Board in order 
to remove the Chairman. On June 17, 
the Chairman lodged a first information 
before the Police charging one Lachmi 
Narain with the removal of some Mu- 
nicipal papers, and Madan Mohan 
Shrott and Latif Mia for conspiring 
with him. Lachmi Narain appears 
to have been arrested and sent to hajat. 
Bail was refused by the Sub-Divisional 
Officer but was ultimately allowed by the 
Sessions Judge. On June 18 the house 
of Madan Mohan was searched in con- 
nection with this conspiracy case. Madan 
Mohan alleged that at the time of the 
search he was assaulted and wrongfully 
confined by the Police and the Chairman 
of the Municiplity. On June 20, he went 
to lodge a complaint against the Sub- 
Inspector of Police and the Chairman for 
this assault and wrongful confinement. 
The tSub-Divisional Officer was about to 
go on tour and he could not receive the 
application. He asked Madan Mohan Shroff 
tocome a few days later and in the mean- 
time try to settle the matter. Complaint 
was, however, filed on June 9, 1932. Madan 
Mohan Shroii’s statement is that no lawyer 
would accept his case and the only one 
who did so was aretired Sub-Inspector of 
Police Babu Sital Prasad who was practis- 
ing asa Mukhtar at Buxar. He examined 
the complainant Madan Mohan Shroff in 
chief. Next day, that is on June 24, 1932, 
the clerk of Babu Sital Prasad was arrest- 
ed in connection with the theft of certain 
papers from the Magistrate’s office and 
next day, i.e.,on June 25,1932, Sital Prasad 
himself wae arrested in that connection. 
In the course of the house search in con- 
nection with the case, one of the witnesses 
of the search was one Arjun. This Arjun 
was being prosecuted by the Municipality 
and the case against him was withdrawn 
on June 23, 1932, the day on which Madan 
Mohan Shroff’s complaint was filed and 
Sital Prasad acted for him. It seems that the 
events which I have narrated created a panic 
among some of the residents of Buxar and 
a deputation waited on the Sub-Divisional 
Officer on June 25, to complain against 
the supposed high-handedness of the Chair- 
man andthe Police. It seems that the 
prosecution of Madan Mohan Shroff for 
conspiracy and Sital Prasad for theft 
(both cases being in connection with some 
papers in one caseof the Municipality and 
in the other of the Magistrate's office) 
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created a beliefin the minds of some people 
that the opponent of the Chairman were 
being persecuted. The deputation was 
not satisfied with the result of the repre- 
sentation tothe Sub-Divisional Officer apd 
they waited on the District Magistrate Mr. 
S. Lal. Mr. Lal’s evidence before a Deputy 
Magistrate was that the deputation told 
him that there was a reign of terror at 
Buxar. He heard them sympathetically 
and promised to go into the matter. Later 
on both the cases, namely, of the conspir- 
acy against Madan Mohan and others of 
theft of papers against Sital Prasad and 
his clerk, were transferred from the Court 
of the Sub-Divisional Officer of Buxar to 
the Courts of Arrah. The former was 
made over to the Sub-Divisional Officer of 
Arrah and soon after the Public Prosecutor 
withdrew it. The latter was tried by a 
Deputy Magistrate at Arrah who acquitted’ 
the accused Sital Prasad and his clerk 
and held the case to be maliciously false. 
He came to the conclusion that the case 
was concocted at the instance of the 
Chairman of the Municipality with the 
help of the Police. He drew-the. attention 
of the authorities to the conduct of the 
Police at Buxar. In the meantime the 
complaint which Madan Mohan Shroff had 
filed against the Police and the Chairman 
of the Municipality was dismissed by the 
Sub-Divisional Officer of Buxar on June 
4, 1932, and Madan Mohan was called 
upon toshow cause why he should not be 
prosecuted under s. 182 of the Indian Penal 
Code. On being moved, the Sessions 
Judge of Shahabad ordered a further in- 
quiry so far as the case was against the 
Police and commented upon the action of 
the Sub-Divisional Officer in not holding 
a prompt inquiry into the complaint. In 
fact the inquiry was delayed for several 
days, though the place of occurrence was 
within three hundred yards of the Sub- 
These were the 
happenings at Buxar, and it is obvious 
that rightly or wrongly a certain section of 
the residents of the town including the 
plaintiff Madan Mohan Shroff believed that 
the opponents of the Chairman were being 
ill-treated by him and subjected to haras- 
sment and prosecutions and that: they had 
lost their hopes in getting redress from the 
Sub-Divisional Officer. The Examiner of 
Local Accounts had also become appr- 

hensive of the safety ofthe local auditor 
and had asked the Sub-Divisional Officer 
to take special care. of him. The auditor 
had brought to the notice of the Sup. 
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Divisional Officer some alleged cases of 
temporary embezzlement by the Chairman. 
It was in this state of affairs that on 
August 16, 1932, the bags of flour of Madan 
Mohan were seized and later on destroyed. 
Immediately after the seizure of the flour 
Madan Mohan Shroff: sent a telegram to 
the District Magistrate in which he com- 
plained that.the flour was kept in the 
verandah of the Municipal Office exposed 
to August rains and thathe was unable to 
get any relief from the local authorities. 
Madan Mohan’s grievances, right or wrong, 
were that the flour was destroyed without 
due inquiry.and without giving him an 
opportunity:of being heard and that in 
spite ofthe fact that the Sub-Divisional 
Officer knew or oughtto have known the 
relationship existing between him and the 
Chairman he allowed the bags of flour to 
be kept in charge of the Municipal Autho- 
rities and to be kept in the verandah of 
the Municipal Office during the month of 
August exposed to heavy rains. 


Ihave gathered these facts from the pa- 
pers which ‘the Pleaders produced before 
the learned: Munsif as materials showed to 
them by the plaintiff and on the basis of 
which they contend they felt justified in 
filing the plaint. Most of these facts are 
mentioned inthe judgment of Sital Prasad’s 
case and the deposition of the Sub-Divi- 
sional Officer in the case. Here I must 
point out that the learned Munsif was wrong 
in not taking these papers into evidence. 
These were-not produced before him as 
evidence against the Sub-Divisional Officer. 
They are primary evidence being original 
papers (not copies) on which these Pleaders 
acted. These. were produced by the 
Pleaders in order to show that these papers 
were part of the instructions given to them 
onthe basis of which they believed that 
there was a presentable case hefore the 
Oivil Court and felt justified in filing the 
plaint, No doubt most of them are plain 
copies; but according to the evidence of the 
Pleaders they were given to them by the 
plaintiff. It is not necessary that at the 
time of receiving instructions or preparing 
pleadings a Pleader must insist to have 
certified copies of all papers. He has no 
business to suspect that his client is deceiv- 
ing him by showing him plain. copies of 
papers which do not exist or which had been 
altered. In factthere has been no sugges- 
tion before us that the copies are fabricated 
or that they are not copies of real documents. 
The facts which I have stated above disclose 
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circumstances which, in my opinion: 
justified the pleaders’ filing of the plaint. 
The fact that later on the plaintiff allowed 
the case to be dismissed for default will not 
make the filing of the plaint by the lawyers 
unprofessional. JI must guard myself | 
against being misunderstood. We are not 
being called upon to decide whether in fact 
there was any Collusion between the Sub- 
Divisional Officer and the Chairman or 
whether the destruction of the flour was 
unjustified. That issue is not before us nor 
are materials before us on which we can 
come to any conclusion in this respect. The 
simple question before us is whether the 
materials placed before the lawyers justified 
them in filing the plaint. While I must 
hold that these materials cannot lead tothe 
conclusion that there was a collusion between 
the Sub-Divisional Officer and the 
Ohairman of the Municipality, I have no 
hesitation in holding that there were 
materials which would justify alawyer to 
accept the brief of the party who desired to 
institute a suit ofthe nature with which we 
are concerned, specially when the plaintiff 
offered to give evidence at the hearing. 
The materials were in short the fact that 
everybody whotook any step against the 
Chairman was involved in some case or the 
other. One case was judicially found to 
have been concocted by the Chairman with 
the help ofthe Police against the Mukhtar 
who had accepted the brief of Madan 
Mohan Shroff. Another case had to be 
withdrawn by the Crown. The complaint 
of ‘Madan Mohan Shroff against the 
Chairman and the Police was dismissed on 
grounds which did not appeal to the Sessions 
Judge. The District Magistrate thought fit 
to transfer the cases from the file of the 
Sub-Divisional Officer, and as soon as the 
cases were transferred, both of them 
collapsed. Thén there was the fact that 
apparently the flour was destroyed without 
giving an opportunity to Madan Mohan 
Shroff to show cause against the order of 
destruction, The distrust of Madan Mohan 
Shroff was not started at the time of the 
institution of the suit. He had expressed it 
on the day the flour was seized and on 
August 23, in a letter sent by three 
Municipal Commissioners Latif Mia, Madan 
Mohan Shroff and Issar Dayal to the 
Examiner of Local Accounts it was slaled 
that the Sub-Divisional Officer had a soft 
comer for the Chairman for reasons best 
known to the Sub-Divisional Officer 
himself. : 

The Pleaders had other good: reasons for 
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signing the plaints. The plaint was not 
drawn up by them. The draft- has been 
filed. It is in evidence that it was prepared 
by Mr. Ramrenu Chattarji, a Senior Pleader 
of the Buxar Bar. They were drafted 
before the notice was served upon the Sub- 
Divisional Officer. Mr. Akhauri Ram 
Naresh Singh who gave the notice states on 
oath thatit was on the advice of Babu 
Ramrenu Chattarji that he gave notice. It 
is common knowledge that. Senior Pleaders 
do not do the work of serving notices. They 
were also shown Railway Receipt of the 
bags of flour which Madan Mohan said he 
had received from Patiala. It is not 
suggested that the two Pleaders had any 
malice or bias against the Sub-Divisional 
Officer himself: Taking the circumstances 
ofthe case as a whole, I am clearly of 
opinion that the Pleaders acted in -good 
faith and with due care. Unfortunately 
the learned Munsif has at places approached 
the case as if he was trying: the - issue of 
collusion against the Sub-Divisional Officer. 
He seems to have expected the Pleaders to 
prove the truth of the charge and to prove 


the papers produced by them as if they were ` 


being used against the Sub-Divisional 
Officer. . He expects them to have ascertain- 
ed the truth of the allegation from the 
Sub-Divisional Officer himself. It is not 
the duty of the lawyers about to be engaged 
ina case to go and inquire about the truth 
or otherwise of the allegation from the man 
against whom a suit is going 
instituted. Had the Pleaders done that, 
nobody would have given them credit for 
possessing commonsense. It would have 
been absurd for them to go and ask the 
Sub-Divisional Officer whether in fact he 
had colluded with the Chairman when he 
ordered the destruction of the flour. When 
a pleading contains allegation of fraud or 
collusion or other similar charges, the 
duty of the Pleader ends when he had 
. satisfied himself that his client was not 
making a reckless irresponsible statement 
and that he has some material on which he 
bases his charge. It is not necessary that 
the Pleaders themselves should have 
inquired into the truth of the charge as 
the learned Munsif seems to think and as 
he has mentioned in the charge. It was 
enough if they believed that there, were 
grounds for making the charge. It. may 
be sometimes difficult to draw a line between 
the two, namely, satisfying whether the 
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difficulty in deciding whether the allegations 
were recklessly made or whether there 
were grounds for making those allegations. 
‘There is a difference between the responsi- 
bility of a party and that of his lawyer, 
While the former makes himself responsible 
for the truth of the allegation the latter 
is only to satisfy himself that the allegation 
has foundation. Then I .am unable to 
understand the relevancy of the judicial 
Officers Protection Act’in connection with 
this proceeding or of the discussion whether 
the order of destruction of flour was passed 
by the Sub-Divisional Officer in judicial 
or executive capacity. The Judicial officers 
are protected under the Judicial Officers 
Protection Act from suits for acts done by 
them provided that the officer believes in ' 
good faith that he has jurisdiction to do the 
act in question. In this case the plaintiff 
wanted to attack the good faith of the 
Sub-Divisional Officer, and the allegations: 
were made to that effect. It was not for 
the Pleaders to decide whether the materials’ 
were sufficient to take away the protection. 
It was for the Court to come to that 
conclusion. Investigation of truth is the 
function of a Court and not the duty of 
a lawyer. I think the learned Munsif is 
right in his view that the order of destruc- 
tion was a judicial order, but a contrary 
view may perhaps be urged. But all this 
is immaterial for the purpose of this 
zase. Absolutely baseless and reckless 
charges. against public officers are unfor- 
tunately not uncommon. It is the duty 
of the Courts to see that the Pleaders do 
not recklessly make themselves parties to 
such allegations and take shelter under the 
privilege of a lawyer and escape con- 
sequences by simply stating that they 
were instructed. On the other hand, so 
much restriction should not be 
placed upon the lawyers that when a 
member of the public feels aggrieved 
against a public officer and wants to take 
up his conduct before a tribunal, lawyers 
may not be available to accept his brief. 
I am clearly of opinion that this proceeding 
should not have been started at all. 

I would discharge these references and 
cancel the proceedings against the two 
Pleaders. z 
. James, J.—I agree. - 

Marma, J.—I agree. x 

N; References discharged. 


allegations are true and satisfying whether |. G 


there are grounds for making the allega- 
tions;.but in practice there should bé no 
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OUDH CHiEF COURT 
Civil Revision Application No. 97 of 1932 
September 25, 1934 
Srivastava, ACTING C. J., AND Tuomas, J. 
Messes. RAM CHANDRA & Bros.— 
APPLICANTS 


versus 
Tur CONTINENTAL STORES & Aezuncy 
Co., Lro.—Opvosite Party 

Arbitration Act (IX of 1899), s. 8—Agreement t 
refer disputes to “ arbitrators "— District Judge, if 
can appoint arbitrator under s. 8. 

Where a deedof agreement provides that any 
dispute between the parties shall be referred to 
“ arbitrators", the District Judge has no jurisdiction 
to appoint an arbitrator under s. 8 of the Arbitration 
Act, which deals with cases of appointment of a single 
arbitrator or of an “umpire. 

C. R. A. against the order ofthe Dis- 
trict Judge, Lucknow, dated March 19, 
1932. 

Mr. S. N. Roy, for the Applicant. 

Mr. Anant Prasad Nigam, for the Op- 
posite Party. 


Judgment.— This is an application for 
revision of an order dated March 15, 1932, 
of the learned District Judge of Unao 
dismissing the applicant’s application for 
appointment of an arbitrator under s. 8, 
cl. (2) of the Indian Arbitration Act (IX 
of 1899). 

The tacts of the case are that in July 
1930, the parties entered into an agree- 
ment whereby the applicants were appoint- 
ed asthe cole selling agents for cigarettes 
manufactured by the opposite party for a 
period of three years within certain Dis- 
tricts specified in the agreement. The 
opposite party terminated the agency in 
October, 1930. The applicant’s complaint 
is that the agency has been terminated 
without any justification and that the ap- 
plicants are entitled to recover from the 
opposite party damages suffered by them on 
that account. 

On June 30, 193], the applicants served 
the opposite party with a notice to agree 
to refer ibe matter in dispute between the 
parties to arbitration. The opposite party 
made no reply to this notice. Thereupon 
the applicants made an application to the 
District Judge of Lucknow requesting him 
to appoint an arbitrator in accordance with 
the provisions of s. 8, cl. (2) of the Arbitra- 
tion Act. The learned District Judge 
held that the provision relating to reference 
to arbitration contained in para. 18 of the 
agreement which was executed between tho 
parties on August 1, 1930, was uncertain 


‘andambiguous. He accordingly dismissed . 


the application. 
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Section 8 of the Arbitration Act (IX of 
1899) deals with cases ofan appointment: of 
a single arbitrator or of an umpire or third 
arbitrator. It is agreed by the learned 
Counsel for the applicants that the present 
case is not one of the appointment of an 
umpire or third arbitrator. We are there- 
fore confined to the consideration of the 
question whether the agreement in question 
is one providing for reference toa single 
arbitrator. We think that the use of the 
word “arbitrators” in the plural in para. 18 
of the agreement leaves no doubt that 
the case is not one of a submission 
which provides that the reference shall 
be to a single arbitrator. It has, 
however, been argued that the case is 
governed by the first provision contained 
in the First Schedule of the Act. It is pro- 
vided therein that if no other mode of 
eference is provided the reference shall 
beto a single arbitrator. The argument 
overlooks the provision of s.6 of the Act 
which provides that a submission shall be 
deemed to include the provisions set forth 
in the First Schedule “unless a different 
intention is expressed therein”. The use 
of the word “arbitrators” in plural in para. 
18 of the agreement shows very clearly that 
the intention of the parties was that the 
submission should be to more than one 
arbitrator and not to a single arbitrator, 
In thisview of the matter the above men- 
tioned provision of the First Schedule has no 
application to the case and the learned 
District Judge had no jurisdiction to 
appoint an arbitrator under s. 8, cl. (2) of 
the Arbitration Act. 

We are therefore of opinion, though for 
reasons somewhat different from those 
given by the learned District Judge, that 
his order dismissing the application was 
correct. The application, therefore, fails 
and is dismissed with costs. 

D. Application dismissed. 
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NARAYANSA LAD—PLAINTIFE— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 100— 
Money whether received as loan or deposit—If g 
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finding of fact—Limitation Act (IX of 14089, ss 20, 

36—Credit of interest in defendant's account—Pay- 

ment of interest, what amounts to-Interest—When 

claim for wrincipal barred, claim for interest also 
- barred. apd’ 

It is no doubt true that the legal effect of proved 
facts isa question of law, but, a decision of a 
question of fact based on consideration, of the facts 
proved and admitted cannot be said to be a decision 
regarding the legal effect of facts proved and admit- 
ted, The finding that the money was received as a 
loan isa finding ‘ot,fact and cannot be challenged 
in second appeal. Bhagwati Prasad v. Narbada 
Prasad (1), Chintamanrao v Vithal (2) and Wali 
Mohammad v Mohammad Bakhsh (3), relied on. 

A mere credit ofinterest entered in the accounts 
of the defendant is not enough to save limitation 
under s., 20, Limitation Act. But in cases where 
both parties agree to wipe out the previous balance 
and add the amount of interest to the principal so 
as to make it a newdebt due, such an act may 
amount to payment of interest within the meaning of 
s. 20. But such addition of interest to principal 
must be the result ofan agreement between the 
parties on the date of such addition. Raj Narain 
Rao v. Ram Sarup (8), referred to 

As a general rule, interest adheres to the princi- 
pal so that there is but one cause of action for both 
and, therefore, if the claim for principal is not 
barred by limitation, no portion of the claim for the 
interest would be barred. But in ordinary cases 
(where there is noexpress promise to pay interest 
independently of the principal), interest has ‘always 
been deemed a mere accessory of the loan, and when 
the demand for principal is barred, the accessory 
falls along with it, Dhondiram v, Taba Savadan 
(9), relied on. Cheang Thye Phin v. Lam Kin Sang 
(10), distinguished. 
- S. C. A. against the decree of the 

District Judge, Akola, dated July 24, 
1931. 

Mr. V. K. Rajwade, for the Appellant. 

Messrs. S. B. Gokhale and M. R. Bobde, 

for the Respondent. 


Judgment.—The plaintif, who is the 
respondent in this Court claimed that an 
account should be made of his dealings 
with the defendant from Sambat 1979- 
1983, 7. e., from 1923 to 1927, and that 
the defendant should be ordered to pay 
him Rs. 1,800 or such sum as might be 
found due. The allegations in the plaint 
are as follows. Between January 23, 1923, 
and June 25, 1925, the plaintiff deposited 
various sums amounting in all to Rs. 1,400 
with the defendant with an express agree- 
ment that this money sbould carry 
compound interest at Re. 1 per cent per 
mensem and an implied agreement that 
the money should be returned on demand 
by the plaintiff. About Rs. 560 have been 
re-paid, ‘The defendant had a grocery shop 
from which the plaintiff used to buy goods 
on credit, and the defendant was allowed 
to deduct such amount as might be due 
on this account from the amount claimed 
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in this suit, On November 30, 1927, the 
plaintiff met the defendant and went 
through the defendant's accounts. He found 


that the defendant had entered all the 
dealings in one khata, both the money 
account and the grocery account. They 


found that Rs. 1,117-8-0 was due to the 
plaintiff at the end of Sambat 1983 on 
the two accounts, and the defendant then 
agreed to execute a promissory note for 
whatever amount found due after making 
final accounts. The account remained 
undetermined just then because there was 
a dispute about an item of Rs. 30 claimed 
as rent of the cellar. 

The defendant admitted receipt of 
Rs. 1,100, not Rs. 1,400, from the plaintiff, 
but alleged that this was a loan and not 
a deposit. Both Courts have held that he 
received Rs. 1,400 asa loan. The defend- 
ant further alleged that the suit, which 
was filed on July 10, 1928, was barred 
by limitation, and that is the main question 
that now arises for decision. The plaintiff 
replied as follows: : 

“Plaintiff's claim is for rendition of account of 
the dealings between the parties since 1979 
Sambat. Because the defendant has beer crediting 
plaintiff's amounts in his baht khatas year after 
year up to this date, and because he has credited 
the amounts of interest also from time to time 
to the plaintiff in the khata of interest and because 
he has thus undertaken the liability for the amounts 
due by him to the plaintiff, the suit is not barred by 
limitation.” 2 

The trial Court, after a careful discussion 
of the evidence, came to the conclusion 
that the defendant received the money as 
a loan and not as a deposit, and the 
lower Appellate Court has agreed with 
that finding. The question whether the 
money was received as a deposit or loan 
appears to me to be purely a question 
of fact, as was held in Bhagwati Prasad 
v. Narbada Prasad (1). It is no doubt 
true that the legal effect of proved facts 
is a question of law, but, as was held by 
Macnair, J. C, in Chintamanrao v. Vithal 
(2), a decision of a question of fact based 
on consideration of the facts proved and 
admitted cannot be said to be a decision 
regarding the legal effect of facts proved 
and admitted. For that decision Macnair, 
J. O., relied on the decision of their 
Lordships of the Privy Council in Wali 
Mohammad v. Mohammad Bakhsh (3), where 

0)15 0P LR 147. 
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it was held that the question whether a 
fact-has been proved when evidence for 
and against has been properly admitted 
is necessarily a pure question of fact. The 
finding, therefore, that the money was 
received as a loan cannot be challenged in 
second appeal. : 

The - period of limitation will therefore 
be three years from the date of the loan, 
and the suit is prima facie barred by 
limitation. The trial Court held that it 
must fail on this ground, but that decision 
was reversed on appeal. On November 5, 
1926, the defendant credited Rs. 196 to the 
plaintiff's account as interest, and on 
October 25, 1927, he credited a further 
amount of Rs. 120 as interest. On Nov- 
ember 30, 1927, the parties went through 
the accounts and found that. Rs. 1,117-8 0 
was due to the plaintiff, Rs. 36-8-0 on the 
grocery accounts and Rs. 1,081, on the 
regular or money account. The calculation 
was made by the plaintiff on a sheet of 
paper, exhibiled as P-1, and the figures 
Rs. 36-8-0.and Rs. 1,081, showing how the 
amount was divided, are in the handwriting 
of the defendant. The paper was not 
signed by either party. The plaintiff relies 


on s. 20, Limitation Act, the relevant part. 


of which runs as follows: 

“Where interest on a debt. . is, before the 
expiration of the prescribed period, paid as such 
by the person liable to pay the debt a a fresh 
period of limitation shall be computed from the time 
when the payment was made.” 

The lower Appellate Court held that 
mere entries of interest to the credit of 
the plaintiff in the defendant’s accounts 
would not amount to a payment of interest 
so as to satisly the requirements of s. 20, 
but the learned District Judge went on to 
Say: 2 
. “I find that on November 39, 1927, the plaintiff 
agreed that the interest should be credited in his 
khata and to be formed a debt. This agreement 
‘furnishes a complete answer to the defendant re- 
garding his liability to interest, and the plaintiff 
could not have maintained a suit for this sum 
thereafter. Under the circumstances it must be 
taken that by agreement of plaintif the interest 
was taken as paid oa November 30,1927. All items 
then within three years of November 30, 1927, must 
be deemed to be within time so far as the present suit 
is concerned.” 


It has been held in Ichha Dhanji v. 
Natha (4), and Kollipara Pullamma v. 
Maddula T'atayya (5), that a mere credit 
of interest entered in the defendant's 
accounts does not suffice to save limitation 


(4) 13 B 338. 
(5) 19 M 34036 M LJ177, 
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‘of 30th November 1927, 


‘has. been no 
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under s. 20. In Kariyappa v. Rachapa 
(6), where interest was 
he accounts of both parties, it was 
held that the writing off of this in: 
terest by the plaintiffs in their books 
was just the same as payment and they 
could not therefore after that have sued 
for it as such. That case is clearly dis- 
tinguishable on the facts and does not 


‘profess to overrule the decision in Iehha 


Dhanji v. Natha (4) to which reference 
was. made. In Palaniappa Chettiar v. 
Veerappa Chettiar (7), where interest has 
merely been credited in the defendant's 
accounts, the view expressed in Ichha 
Dhanji v. Natha (4) was approved and 
the decision in Kariyapa v. Rachap (6) 
was distinguished, In Raj Narain Rao vy, 
Ram Sarup (8) the Court remarked: 


“In cases where both parties agreed to wipe out 
the previous balance aud added the amount of 


interest to the principal so as to make it a new - 


debt due, one may concede that such an act may 
amount to payment of interest within the meaning 
of s. 2), But in our opinion such addition of 
interest to principal must ba the result of an 
agreement between the parties on the date of such 
addition.” i . 

The learned District Judge appears to 


have been of opinion that the previous 


by the agreement 
of al If tbat is so, it 
is difficult to understand why the plaintiff 


debt was wiped out 


- could not recover Rs. 1,117-8-0 found due 


on that daie and nob merely such items 
as .were within three years of that date. 
I can find no pleading or evidence to 
support the view that the previous debt 
was wiped ont by that agreement, In 
hig replication the plaintiff re-asserted that 
he was suing for an account of his deal- 
ings with the defendant from the year 
1923, and it is clear from his own pleadings 
that the accounts were examined on that 
date merely to find out what was dus 
and that it was not finally settled what 
was due, owing t> the dispute about the 
item of Rs. 30. So far from the plaintiff 
asserting that the previous debt was 
wiped out, he has asserted in hie plead- 
ings that it still exisls and that he is 
suing to recover it. The effect of a pay- 
ment of interest must be to lessen the 
defendant’s liability on that account, and 
here there has been no such decrease 
of liability. I hold therefore that there 
piyment of jatereat as 
' (6) 24 B 493; 2 Bom, L R378. 

(7) 44 Ind. Oas. 466; A I R1918 Mad. £33 41 yt 
416; 34 MLJ 41. 
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such and s. 20, Limitation Act, cannot 
help the plaintiff. 

The plaintifi's suit must therefore fail 
so far as tbe original loans are concerned, 
but it appears that he advanced an item 
of Rs. 19 in 1923 and the recovery cf this 
item would not ke barred by limitation. 
It is possible also that there are other 
items to which he is entitled and that 
the defendant may ke entitled to certain 
counter-claims. I therefore direct the 
parties to file accounts of what they claim 
to be due, treating all advances not made 
within three years of the filing of the 
suit as barred by limitation. ‘hese ac- 
counts must be filed by February 28, 
1934. The appeal will then be further 
heard on March 9, 1934. (On accounts 
being filed, the appeal came for further 
hearing and the following judgment was 
delivered.) 

Judgment.—The suit giving rise to 
this appeal was instituted on July 10, 
1929 to recover the balance due on ac- 
counts. The plaintiff advanced Rs. 1,400 
to the defendant betweenJanuary 23, 1923, 
and June 25,1925, and a running account 
was maintained. In my preliminary judg- 
ment of February 13, 1934, I held that 
the claim so far as the original loans 
were concerned was barred by limitation, 
but es it appeared that the recovery of 
some items might not be barred I 
directed the parties to file acconnis. It 
is now admitted that the plaintif ig 
enfitled to recover the item of Rs, 19 
advanced on December 20, 1927, together 
with interest at 1 per cent per mensem 
from that date. It is disputed whether 
the plaintif is entitled to recover the 
two items of Rs. 196 and Rs. 120 
credited to the plaintiff in the defend- 
ants account books as interest on 
November 5, 1926 and October 25, 1927, 
respectively. The principal debt on which 
these sums were the interest is barred 
by limitation, but it has been urged on 
behalf of the plaintiff that Art. 63, 
Limitation Act applies and that these 
items are within time as the suit was 
filed within three years from the time when 
this interest became due. As slated by 
U. N. Mitra in his work on Limitation 
and Prescription, 6th Edn., at p. 1227, 

“asa general rule, interest adheres to the prin- 
cipal so that there is but one cuuse cf action for 
both and therefore if the claim for principal was 


not barred ky limitation, no portion of the claim 


for the interest would be tarred. But in ordinary 
cases (when there is no express promise to pay 


intereet independently of the principal), interest 
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has always been deemed a mere accessory of the 
loan, and when the demand for principal is barred, 
the accessory falls along with it.” 

This was the view expressed by Jenkins, 
O. J., in Dhondiram v. Taba Saradan 
(9). In the present case the defendant 
agreed to 1epay the principal loans with 
interest and I am clearly of opinion that 
there was nò express promise to- pay 
interest independently of the principal. The 
facts in Cheang Thye Phin v. Lam Kin 
Sang (10) on which the plaintiff relies, 
are Clearly distinguishable. Mr. Gokhale 
for the plaintiff has argued that the 
interest must be deemed to have been 
treated as a separate debt on account 
of what happened on November 30, 1927, 
and by the subsequent entries of interest 
in the accounts. Asli have held in para. 
T of my preliminary judgment, what 


‘happened on November 30, 1927, was that 


the parties went through the accounts in 
order to find out what was due and there 
was no final settlement owingto a dispute 
about an item of Rs. 30, The plaintiff 
has sued to recover the money due on the 
accounts as a whole, and thsre is no 
ground on which interest can be treated 
as a separate debt from the principal. 
The claim for interest must therefore fail. 
There will therefore be a decree for the 


‘plaintiff for Rs. 19 with compound in- 


terest at 1 per cent per mensem from 
December 20, 1927, until to-day. Though 
ihe plaintiff's suit has failed almost en- 
tively, yet, as the defendant took certain 
false pleas, I think jit fair that the 
plaintiff should pay his own costs and 
half the defendant’s costs in all three 
Courts. The cross-objections are dismissed 
with costs. 
D, MP Order accordingly. 


(9) 27 B 330:5 Bom, L R198 

(10) 119 Ind. Cas. 623; A IR 1929 PO 240;6 O 
W N £22; 30 L W 470; Ind, Rul (1929) P O 327; £8 
ML J 477 eO. 


ee re 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 69 of 1933 
September 2), 1934 
ZIA-UL-HASAN, J. 

Thakur LALJI SINGH- Drcres-Hoiturr 
— APPELLANT 
rersus 
CHEHOTKAU AND ANOTHER—JUDGMENT- 
DEBTOKS— RESPONDENTS 

Oudh Rent Act (XXII of 1886), s. 115—Scope of 
—Amendment of application for execution— When 
can be granted. 


1934 

Under s. 145, Oudh Rent Act, a process of exe- 
cution shall not be issued on a decree under 
the Act, when the application for the issue of the 
process is made after the lapse of three years 
from the date of the decree unless the decree is 
for a sum exceeding Rs. 500, Amendment of execu- 
tion application cannot be allowed where if appears 
that if the amendment desired by the decree- 
holder ‘be allowed, a fresh process will have to be 
issued for the attachment of the trees of 
certain plots, which cannot be allowed under 
s. 145,when the amount of the decree is below Rs. 500, 
Mohammad Sadik v. Tika Ram (4), relied on. 
Gnanendra Kumar Roy Chowdhury v. Rishendra 
Kumar Roy Chowdhury (1), Mohini Mohan Sirkar 
v. Novadwip Chandra Biswas (2) and Nourangilal 
v. Charubala Dasi (3), distinguished. 

Ex. D. A. against the order of the District 
Judge of Hardoi, dated August 26, 1933. 

Mr. G. P. Bajpai, for the Appellant. 

Mr. Azizuddin, for the Respondents. 

R Judgment.—This is an execution of 
decree appeal against an order of the 
learned District Judge of Hardoi dated 
August 26, 1933. 

The plaintiff, who is the appellant in 
this Court, obtained a decree for arrears 
of rent against the respondents for a 
sum of Rs. 187-11-0, on November 10, 
1529. An application for execution was 
put in in 1929 but it was infructuous. 
“A second- application was made on 

August 15, 1832, in which it was prayed 
that the decretal amount might be realised 
by the sale of trees in grove No. 263. 
The trees were accordingly attached but 
on February 17, 1933,’ the decree-holder 
appellant applied for amendment of his 
application for execution and prayed that 
trees of plots Nos, 273-A and 273-B should 
be attached instead of those on plot 
No. 263. The Court of first instance 
allowed this amendment and ordered 
attachment of the trees of plots Nos. 273-A 
and 273-B. The judgment-debtors-respond- 
ents brought an objection against this 
order but the objection was dismissed. The 
respondents then appealed to the District 
Judge andthe latter was of opinion that 
the decree-holder-appellant could not be 
allowed to amend his decree in view of 
the provisions ofs. 145 of the Oudh Rent 
Act, after a period of three years from 
the date of the decree, the decretal amount 
being less than Rs. 500. The learned 
District Judge therefore set aside the 
first Court’s order and ordered that the 
trees of plot No. 263 should be sold in 
execution of the present appellant's 
decree. 

The decree-holder has appealed against 
this order and the question is whether or 
not the first Court was right in allowing 
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amendment of the application for execu- 
tion on February 17, 1933. 

The learned Counsel for the appellant 
has relied on the cases of Gnanendra 
Kumar Roy Chowdhury v. Rishendra Kumar 
Roy (1), Mohini Mohan Sirkar v. Nava- 
dwip Chandra Biswas, 47 Ind. Cas. 911 (2) 
and Naurangilal v. Charubala Dasi 
(3) and also on Select Decision of the 
Board of Revenue No. 1 of 1904 (Debi 
Prashad v. Mahendar Singh). I am, 
however, of opinion that none of these cases 
applies to the present case for the simple 
reason that they do not deal with a decree 
for arrears of rent obtained in Oudh, The 
case of Debi Prashad v. Mahendar Singh 
referred to aboveis also based on the 
Agra Tenancy Acts of 1881 and 1901. 
Section 145 of the Oudh Rent Actclearly 
provides that a process of execution shall 
pot be issued on a decree under the Act, 
when the application for the issue of the 
process is made after the lapse of ihree 
years from the date of the decree is for 
a sum exceeding Rs. 500. It cannot be 
denied that if the amendment desired by 
the appellant be allowed, a fresh process 
will have to be issued now for the attach- 
ment of the trees of plots Nos. 273-A and 
273-B but ibis cannot be allowed under 
5. 145 of the Oudh Rent Act as the 
amount of the decree in this case is below 
Rs. 500. If any authority were needed 
for this view, it is contained in the case 
of Mohamed Sadik v, Tika Ram 9 Ind. Cas. 
2410 (4). l 

I am therefore of opinion that the order 
of the learned District Judge was per- 
fectly right. The appeal is therefore 
dismissed with costs. 

Appeal dismissed. 


N. 
‘ q) 44 Ind. Cas. 533; 22 O W N 540; 27 0. LJ. 
9 x 


(2) 47 Ind. Cas 911. 
(3) 140 Ind. Cas, 737; 5) O 1266; AI R 1932 Cal 
766; 36 O W N 618; 55C L J 538; Ind, Rul. (1933) 


Oal. 34. 
(4) 9 Ind. Cas, 210 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 59/31 of 1933 
February 27, 1934 
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M. AHMAD SHAH MUBARAK SHAH 
AND ANOTHER—APPELLANTS 
Versus 
Pir ATTA KHAN AND OTAERS— 
RESPONDENTS 
Limitation Act (IK of 1908), s. 5— Appeal filed in 
wrong Court onthe advice of Counsel—seneyit of s4 
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— Civil Procedure Cade (Act V of 1903), s, 92—Who 
can sue—Persons of locality using mosque, if persons 
interested—Muhammadan Law— Wakf— Person in 
charge of mosque claiming property as his private 
estate—If removable — Mutawalli— Alienation by— 
No legal necessity -Effect of—Appeal (obiter)— 
Preliminary decree, appeal from—Final decree 
before decision of aprpeal—Appeal, if compe- 
tent: ` 
. Where through honest mistake and advise of the 
Counsel and not due to carelessness or negligence on 
their part, the appellants prefer their appealin the 
Oourt ofthe District Judge instead of the Court of 
the Judicial Commissioner, where it properly lay, 
the appellants should not suffer for the mistake of 
their Counsel and an extension of time under 8. 5, 
Limitation Act, should be given tə them. 

The residents of the locality in which a religious 
institution is situated and forwhichit was originally 
founded, and the persons authorised by. law to ure 
it and the worshippers of the mosque are the persons 
interested as required by s. 92, Civil Procedure Code. 
[p. 3:7, col. 2] À 

In Muhammadan Law there cannot be any private 
mosque. When once a place is dedicated to a 
mosque, it becomes public property; it is property 
of God infact, Therefore, the person in charge of 
such a mosque, is removable under s. #2, Civil 
Procedure Code, if he claims the property as his 
private estate. 

The position of mutawalli of a mesqueis not that 
of a trustee in the sers>3 of the English Law; 
any alienation effected by him cannot enure beyond 
his lifetime or the termination of his officeas a 
mutawalli and therefore no question of limita- 
tion can arise, An alieneemay remain in possession 
for a number of years but on the deathof the muta- 
walli who had alienated in his favour, his alienation 
comes tosn end untiland unless it is proved to 
have been effected forthe legal necessity of the 
mosque Vidya Varuthi Thirtha Swamigal v. 
Balusami Ayyar (8), followed. 

Obiter—An appeal from a preliminary decree is 
competent even ifa final decree is made before the 
appeal is presented. It isnot necessary for a party 
aggrieved by a preliminary decree to appeal both from 
that decree and against the final decree in order to 
mgintain his appeal against the preliminary decree, al- 
though the final decree apart from its being based on 
the preliminary decree may be otherwise correct. 
Taleb Ali v, Abdul Aziz (3) and Mohamed Akhtar 
Hussain v. Tassadug Hussain (4), followed. Ganda 
Ram v. Sundar Lal (1), not followed, [p. 326, col. 


F.C. A. from an order of the Senior Bub- 
Judge, Kohat, dated August 10, 1932. 

Mr. S. Raja Singh, for the Appellants. 

Mr. Malik Khuda Bakhsh, for the Res- 
pondents, 

Judgment.—The dispute out of 
which these appeals have arisen relates 
to a mosque which’ is situated at Kohat 
Cantonment just outside the Kohat City 
gate known as King’s Gale. It appears 
that it was formerly within the “abadi”, 
but in 1853-54, it was acquired by tke 
Cantonment Authorities. There isno record 
available to show how it was managed 
after the acquisition. The only available 
material on the record is a writing signed 
by several Military Officers dated June 12, 


á 
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1908 mentioning the appointment of an 
imam and setting forth the arrangement. 
It is not denied that Mian Ahmad Shah, 
appellant, was the first imam appointed 
under this arrangement, and. that he has 
remained in occupation of the mosque and 
has discharged his duties as imam ever 
since. From the copy of the acquisition 
register it appears that the mosque con- 
sisted of a house, a kotha and a dalan. 
The kctha and the dalan apparently re- 
main in the same condition. The house 


‘mentioned in the acquisition register is 


probably one of the two kothis shown on 
the south in the plans on the record, Since 
then four shops and bath rooms have been 
constructed adjoining what now appears 
in the plan as the courlyard of the mos- 
que towards the south abutting the public 
road, The plans also show that on the 
south another kothi has been added. 

Jn or about the year 1928 the Mili- 
tary Authorities as well as the Muslim 
community of Kohat were dissatisfied with 
the arrangements and on December 19, 
1928, the Executive Officer of the Canton- 
ment informed the Officer Commanding the 
Units there that it had been decided to 
hand over the mosque to the -Anjuman-i- 
Islamia, Kohat. It, however, appears ihat 
the Anjuman-i-Islamia declined to assume 
charge ond the matlers remained in an 
unsatisfactory condition lil 1930, when 
threa gentlemen, Pir Atta Khan, Mian 
Sirajulla and Mian Abdulla Shab, applied 
to the Collector, Kohat, for perinission to - 
bring & suitunder s. 92, Civil Procedure 
This permission was granted on 
July 7, 1930, and in accordance therewith 
a suit was instituted on July 24, 1930, 
praying for the dismissal of Ahmad Shah 
from the office of mutawallli and imam ; for 
his and his son Mubarak Shah's removal 
from the trust property attached to the 
mosque consisting of four shops; for the 
appointment of new trustees and for ren- 
dition of accounts. The plaint also prayed 
forsuch further or other relief which the 
Court may think fit. 

Ahmad Shab denied the charge of mis- 
feasance or malfeasance alleged against 
him in the plaint. He also denied the 
rights of the plaintiff to bring the suit 
and raised various other defences, legal es 
well as on the merits. So faras the shops 
were concerned, he denied thatthey were 
wakf” property or that they were attach- 
ed io the mosque. He supported his son 
Mubarak Shah who claimed these shops 
as bis private property. Mubarak Shab 
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joined his father in the legal defences and 
pleaded thathe was not a trustee but owner 
of the shops; that inthe snit under s. 92, 
Civil Procedure Code he could not beim- 
pleaded as a defendant; that his posses- 
sion of the shops was adverse both to the 
imam or mutawalli and to the Muslim com- 
munity. A preliminary decree was passed 
holding both Ahmad Shah and his son 
Mubarak Shah as trustees or rather joint 
trustees of the mosque, and finding the 
charge of misfeasance and malfeasance 
established, the Court removed the trustees 
from their office authorizing the Kohat 
Aukaf Committee to appoint new trustees 
and imam and directing both Ahmad Shah 
and Mubarak Shah to render accounts. 
From this decree two appeals were pre- 


sented in the Court of the District Judge, 


Dera Ismail Khan, one by Ahmad Shah 
and the other by Mubarak Shah. The 
proceedings inthe trial Court (Senior Sub- 
Judge, Kohat) however continued, and 
while the appeals against the preliminary 
decrees were still pending in the Court of 
the District Judge, a final decree was re- 
corded on August i0, 1932, holding both the 
alleged trustees, on the rendition of ac- 
counts, liable for - Rs. 11,881-13-6. From 
this decree a joint appeal was instituted 
by Ahmad Shah and Mubarak Shah in 
the Court of the District Judge. 

When all the three appeals came up 
for hearing before the District Judge, the 
question was mooted that the appeal 
against the final decree did not lie to his 
Court. By this order dated March 28, 
1933, the District Judge referred the ques- 
tion of the forum of appeal to this Court. 
The reference was returned to him under 
order dated April 19, 1933, with the 
observation thatin case he considered that 
the appeal against the final decree did not 
lie to his Court, he should return the ap- 
pellants for presentation to this Court when 
the question of the competency of the ap- 
peal here would be considered and, ifad- 
visable, the two appeals against the preli- 
minary decree would be transferred. The 
appeal against the final decree was accord- 
ingly returned to the appellants and was 
presented to this Court, The two appeals 
against the preliminary decree were then 
transferred from the District Judge's Court 
to this Court and all three appeals have 
come up for hearing together. This judg- 
ment will cover all three appeals. 

Before discussing the appeals on the 
merits it will be as well to notice the pre- 
liminary objection raised by respondents’ 
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Counsel. Ths learne] Counsel contends 
that the final decree incorporated the pre- 
liminary decree and as by the lime it was 
passed the appeals against the preliminary 
decree had not been decided, they became 
perfectly superfluous and the only decree in 
existence which could be appealed against 
was the final decree. His contention pro- 
ceeds that as the final decree found de- 
fendants liable for over Rs. 11,900 the 
jurisdictional value of the suit, which was 
originally fixed at Rs. 1,100, was at once 
enhanced and stood at ths amount fixed in 
the final decree by the Court. The ap- 
peal against the final decree was therefore 
on the face of it obviously incompetent in 
the Court of the District Judge. By the 
time it wasreturned and presented in this 
Court, it had become barred by time, and 
therefore it should be dismissed on this 
ground alone. He also contends that in 
case the appeal against the final decree 
is dismissed as barred by time, the two 
appeals against the preliminary decree 
automatically fail for the reasons already 
urged by him, that is to say, they being 
superfluous cannot proceed. Though he has 
not definitely argued this matter, he ap- 
pears to suggest that the appeal against 
the final decree is barred on another ground 
too. Itwas presented in the Court of the 
District Judge on a court-fee value calcu- 
lated on the original value of Rs. 1,100. 
This was obviously wrong as the court-fee 
had to be paid on the actual amount found 
due from the appellants by the decree. The 
court-fee was not paid till after March 28, 
1933 and by that timethe appeal had be- 
come barred by limitation. Onthis ground 
too he weakly suggested that the appeal 
could not proceed. 

The Counsel for appellants did not con- 
test the position that the appeal against 
the final decree lay to this Court, though he 
urged thatthe matter was far from clear 
when the appeal was actually instituted in 
the Court of the District Judge. The learn- 
ed Counsel for appellants pleaded for ex- 
tension of time unders. 5, Limitation Act, 
on the ground that the appellants did 
show due diligence in. prosecuting the ap- 
peals by engaging a Counsel and acting 
on his advice, which, though erroneous 
was honest, preseated the appeal in the 
Court of the District Judge. The grounds 
for extension given by the learned Counsel 
for appellants are hotly contested by the 
learned Counsel for respondents. After 
hearing both sides, we have come to the 
conclusion that the mistake committed n 
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presenting the appeals in the Court of the 
District Judge was an honest one and that 
the appellants have not been guilly of 
any carelessness or negligence. They 
relied on the advice of the Counsel engaged 
by them and should not suffer for his 
mistakes. The decision of this Court in 
Civil Appeal No. 75 of 1933 though dis- 
tinguishable on facte, lays down the princi- 
ple which may as well be applied to the 
present case. The learned District Judge 
while making the reference in his order 
of March 28, 1934, observed : 

This places mein a dilemma. If I accept the 
two preliminary appeals, I am setting aside the 
final decree, though I do not appear to have any 
authority to decide the appeal from that decree. 
On the other hand if 1 dismiss the two appeals 
from the preliminary decree my order is final, and 
would be abar to the unfettered decision by the 
Court of the Judicial Commissioner on the appeal 
from the final decree, should it be decided that that 
appeal lies to that Court.” 

This very. dilemma appears to have 
presented itself to the appellant's Counsel 
and we think that he thought that by 
presenting the appeal to the District Judge 
against the final decree he found a way 
out of it. In these circumstances and for 
the reasons given we hold that appellants 
are entitled to the extension oftime under 
s. 5, Limitation Act, and we accordingly 
allow them. In view of the fact that we 
have held the appeal against the final decree 
to be within time, it is not necessary for 
us tospecifically decide whether or not the 
two appeals against the preliminary decree 
are superfluous, but we may note that we 
are not much impressed with the conten- 
tion of the learned Counsel for the res- 
pondents. Insupport of his argument that 
a preliminary decree is superseded by the 
final decree and that where appeal against 
the preliminary decree has not been de- 
cided before the passing of the fina] decree, 
it becomes superfluous, he has relied ona 
ruling of the Lahore High Court reported 
as Ganda Ram v. Sundar Lal (1). This is 
a single Judge decision and with all res- 
pect to the learned Judge we are unable 
to endorse his view. It is interesting to 
note that in giving effect to the preli- 
minary objection raised before him, the 
learned Judge simply followed, with- 
out discussing the question, a ruling 
of ihe Calcutta High Covrt reported as 
Jogadishury Debea v. Kailash Chandra 
Lahiry (2). The Calcutta High Court 
in a subsequent Full Bench ruling re- 


(1) 67 Ind. Cas. 278; A IR1921 Lah. 865; 62 PLR 
1922. 
(2) 24.0 725; 1 O WN 374, 
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ported as Taleb Ali v. Abdul Aziz (3), has 
definitely held that an appealfrom a 
preliminary decree is competent evenifa 
final deeree is made before the appeal is 
presented, nor is it necessary fora party 
aggrieved by a preliminary decree to 
appeal both from that decree and against 
the final decree in order to maintain his 
appeal against the preliminary decree,’ 
although the final decree apart from its 
being based on the preliminary decree may 
be otherwise correct. This is precisely the 
view which was taken by a Bench of the 
Allahabad High Court in Muhammad 
Akhtar Hussain v. Tassadug Hussain (4), 
and if it were necessary for us to decide 
this point, we would not have hesitated in 
following it. 

The objection as regards the appeal 
against the final decree being barred by 
time on account of the deficiency in 
court-fee also does not commend itself to 
us. It istrue, and it has been conceded 
by the appellants Counsel too, that the 
court-fee originally paid was deficient, but 
here againthe mistake was a bona fide 
one, and, as observed by their Lordships 
Mauladad Khan (5), 
s. 149, Civil Procedure Code, is meant to 
meet exactly this position. The full court- 
fee was paid and the necessary result 
following therefrom was thatthe appeal 
was validated from the date of its 
presentation. 

Counsel for appellants in arguing his 
appeals against the preliminary decree 
has first of all attacked the certificate 
granted by the Collector as defective in 
so far that (1) it does not mention the 
relief for which it was granted, and (2) 
that the permission is granted to the 
Aukaf Committee and not to individual 
persons competent to sue. Itis true that 
in the first part of his order granting 
the sanction the learned Collector did 
mention that the application was presented 
tohim by Pir Ata Khan, President of the 
Aukaf Committee, Kohat, Mzan Sirajulla, 
member of the Aukat Committee, and 
Mian Abdulla Shah, of Kohat city, but 
this is a mere description andit does 
not show that the application was for and 
on behalf of the Aukaf Committee, 


(3) 123 Ind Cas. 315; AI R 1929 Cal. 689; 24 O W 
N 66; 590 LJ 566; Ind. Rul. (1920) Cal. 305; 57 O 
1013 ÇF. B.) 

(H `16 Ind, Cas 157; 34 A 493, 10 A L J 19. 

(5) 117 Ind. Cas. 493: A 1 R 1929 P O 147; 53I A 
232: 10 L 737; 33 O WN 181 3l Bom. L R811; 30 L 
x 104; 57 M L J 281; (1929) M W N 218; 500L J 39 
(P Q). 
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However this may be, when granting per- 
mission the learned Collector did not, 
either expressly or by implication, grant 
it to the Aukaf Committee. His words 
are: 

“I accordingly empower the petitioners, Pir Ata 
Khan, Min Sirajulla and Mian Abdulla Shah to 
institute a suit against Mazlvi Ahmad Shah and 
Mubarak Shah for the purpose of obtaining a decree 
on any issues framed by the Civil Courts within 
the limits of the relief detailedin s. 92, Oivil 
Procedure Code” 

It is perfectly clear to us thal the 
permission was granted to Pir Ata Khan, 
Mian Sirajulla and Mian Abdulla Shah as 
individuals and not as representatives 
of the Aukaf Committee. In the plaint 
they might have described themselves 
as office-bearers of Aukaf Committee, 
but it is not a fair construction to put 
on the plaint that itwas instituted by 
these three gentlemen for and on behalf 
of that Committee. As shown above, the 
sanction was granted to them in their 
individual capacity and it is in that 
capacity that ihs plaint was instituted. 
This was made clear by the statement 
of plaintiffs’ Counsel dated June 2, 1931, 
to be found printedon p. 28 of the paper- 
book. Therein he definitely stated: “On 
the other hand they have filed this suit 
in their personal capacity as Muhammadans 
of Kohat.” This places the position beyond 
the scope of any controversy and we are 
unable to agree with the contention of 
appellants’ Counsel that by making this 
statement, the plaintiffs divested them- 
selves of the capacity in which they had 
obtained permission of the Collector and 
therefore were unable to continue the suit. 
Ths learned Collector no doubt did not 
in terms specify any particular relief 
mentioned ins. 92, Civil Procedure Code, 
but from the extract of his‘ order dated 
July 7, 1980, given above there cannot 
be any doubt that he intended to give 
and in fact did give permission to sue 
for all or any of the reliefs provided for 
in s. 92, Civil Procedure Code. We 
therefore hold that the permission given 
by the Gollector in form and insubstance 
fully conforms with the requirements of 
s. 92 and is not defective, 

In view of the above finding it is not 
necessary for us to notice tha further 
objection raised by the learned Counsel 
for appellants, namely, that the Aukaf 
Committee was not sə interested in the 
maintenance of this mosque as to entitle 
it to apply for permission to sue or to 
sus under s. 92, Civil Procedure Code, 
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There is, however, a subsidiary contentiou 
left which must be noticed. The learned 
Sounsel for appellants argues that the 
mosque was purchased by the Military 
Authorities; that it was maintained as 
a mosque for the purposes of Military 
people belonging to the Units stationed 
at Kohat and that consequently the Muslim 
community of Kohat as a whole or any 
individual or individuals thereof were not 
interested in this matter. He further 
argues that the action of the Cantonment 
Authorities in handing over the mosque to 
the Anjuman was ultra vires, as a Canton- 
ment Authority is bv statute created for 
specific purposes and has no authority to 
convey any property belonging to Govern- 
ment to any outside agency. According 
to Muhammadan Law a mosque is open to 
all Muslims and every Muslim is interested 
in its maintenance andis entitled to use 
it for religious purposes. There is nothing 
on the record to justify the presumption 
that because the Government acquire the 
whole of the Jand including this mosque, 
it intended to restrict its use only to the 
Military employees. 

The arrangement of 1903 as embodied 
inthe document dated June 14, 1908, 
above referred to, does not support this 
contention. It only provides for the 
appointment of the imam and lays down 
certain terms safeguarding the interests 
of the Military employees...but the docu- 
ment does not say anywhere that this 
mosque is meant only for the Units and 
for no other member of Kohat Muslim 
community. We have already noted that 
the mosque is situated close to the Kohat 
gate und af one time was included within 
the “abadi” of Kohat. So far as bhe 
record goes we have no reason to think 
thatits useis limited tothe Military Units 
stationed at Kohat. There is authority 
for the proposition that the residents of the 
locality in which a religious institution 
is situated and for which it waa originally 
founded, and the persons authorised by’ 
law to use it and the worshippers of the 
mosque are the persons interested as re- 
gnired by s. 92, Civil Procedure Code. 
(Vide Chitaley’s Civil Procedure Code, 
Vol. 1,p. 726-727). Whether or no! the 
Cantonment Authority wis suthorized to 
hand over the mo3qus to the Anjuman 
is beside the question, because as we 
find from thestatement of Syed Mohamed 
Ashraf, the Secretary of the Anjuman, 
declined to accept tha charge. However 
this action of the Cantonment Authority 
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clearly shows that the mosque is used 
not only by the Military Units but also 
by the Muslim residents of that part of 
Kohat city which adjoins it and that the 
Muslims of Kohat are interested in its 
maintenance. 

The learned Counsel for appellants 
attacks the frame of the suit and contends 
that it cannot lie against Mubarak Shab, 
because he is not a trustee at all. 
Mubarak Shah’s position as explained by 
the Counsel that he isnot interested in 
the mosque at all but that the shops 
were built by him and are his private 
property. The learned Counsel urges that 
even if it is found that the site belongs 
to the mosque, Mubarak Shah is a trespasser 
and as such he cannot be impleaded in a 
suit under s. 92, Civil Procedure Code, 
and no relief can be granted against him. 
The position as laid in the plaint, as we 
have already explained, isthat the plaintiffs 
considered Ahmad Shah and Mubarak Shah 
as joint trustees and this is precisely 
what the Court has found. Authorities 
are not agreed whether or not a third 
party can ke impleaded in a suit under 
s. $2, Civil Procedure Code, but the con- 
flict only relates to the position of alienee. 
The Calcutta High Court has held that 
an alience cannot at all be made a 
defendant in such a suit. The Madras 
High Court has laid down that an alienee 
cannot ke made a party against his will, 
and if he is .impleaded - against his will, 
the suit against him should be dismissed. 
The Allahabad High Court has, on the 
other hand, held that an alienee, though 
not a necessary, is a proper party to the 
suit and that any decree passed ja the 
suit will be binding on him. The Bombay 
High Court has gone a step further and 
is of opinion that an alienee is a neces- 
sary party to the suit and that a suit 
could not be decided in his absence. 
These conflicting views are noted on pp. 746 
and 747 of Chitaley’s Civil Procedure 
Code, but it is not necessary for us to 
pronounce upon this point, because, as 
will be shown shortly, we do-not hold 
that Mubarak Shah is either a trespasser 
or an alienee. If he had been a tres- 
passer pure and simple, the question would 
have been different. As noted above 
Mubarak Shah is the son of Ahmad Shah, 
and there is nothing on the record to show 
that the father and. son are not on the 
best of terms. The attitude they have 
taken up inthe present suit clearly shows 
that they are working together, If the 
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site underneath the shops is wakf pro- 
perty, it is inconceivable that Ahmad Shah 
would have allowed Mubarak Shah to 
detach it from the mosque, to build upon 
it and to convert it into his private pro- 
perty. There is some evidence on the 
record that both father and sou together 
managed the mosque and acted as joint 
mutawallis. In his application to the 
Cantonment Executive Officer dated 
January 16, 1929, Mubarak Shah himself 
admitted that he had been nominated asa 
trustee by his father obviously meaning 
that he was a joint trustee with his father. 
The words are : 

“The ground of objection based thereon is not 
understood, because as a rule the appoiniment of 
trustee or agent is in the hands of my father, the 
owner of the mosque. So the Cantonment Authority 
has no concern. J, therefore, see no reason as to 
why I should write or adduce proof to the 
Frontier Mosque Committee as the formation there- 
of. I totally deny, and since when it has received 
the title of ownership of our mosque. Does this 
self-made committee specialize for our mmsque, or 
such questions of other mosques within Canton- 
ment limits are being dealt with by the Committee, 
It is a matter of surprise that I kave been 
nominated as a trustee by my father specially for 
the prompt compliance with reasonable orders of 
the Cantonment Authority and to offer every faci- 
lity in carrying out the above orders, but you have 
shifted to another object.” 


“This paragraph, though badly worded, 
is clear in its substance. Mubarak Shah 
considered himself as much a mutawalli 
of the mosque as his father and he used 
the word our in more than one plece. He 
definitely stated that he had been nominated 
by his father as a trustee, i. e., trustee, 
and we cannot accept the inlerpretation 
of this paragraph as attempted by the 
learned Counsel for appellants that he 
meant to say only that he was the agent 
of his father for the purposes of complying 
with the Cantonment Authority's require- 
ments. We now come to the real matter 
in dispute. That the mosque is a wakf 
property is not denied. It is also not. 
denied that the two kolhis on the south 
are attached to and included in the mosque. 
It is, however, contended by both the ap- 
pellants that the shops are not part of 
the mosque. (After considering the evidence 
the judgment proceeded). We, therefore, 
maintain the finding of the trial Court 
that the shops are wakf property and 
attached to the mosque. In view of our 


_ finding that Mubarak Shah is a co-trustee and 


thatthe chops are wakf property, itis really 
unnecessary to decide the issue of limita- 
tion raised by appellants. Mubarak Shah 
has never alleged ihat he is an assignee 
or alienee from the trustee and consequently 
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she authority of their Lordships of the 
Privy Council in Vidya Varuthi Thirtha 
Swamigal v. Balusamt Ayyar (6), cited by 
the learned Counsel for appellants, is really 
beside the question. But even if he 
were an assignee or an alienee from a 
trustee, we fail to see how this authority 
can help him. Obviously the objection of 
limitation is based on the wording of 
Art. 184, Limitation Act. This Article 
says: 

OTe recover possession of immovable property 
conveyed or bequeathed in trust or mortgaged and 
afterwards transferred by trustee or, mortgagee for 
valuable consideration;" 

and the date of limitation runs from the 
date of transfer, the period being only 
12 years. As pointed .out by their Lord- 
ships of the Privy Council in the ruling 
mentioned above, this Article is a supple- 
ment to s. 10, Limitation Act, which lays 
down that : 

“Notwithstanding anything contained in the Act, 
no suit against a person in whom property has 
become vested in trust for any specific purposes 
or against his legal representatives or assigns for 


the purpose of following in his or their hands, ` 


such property or the proceeds thereof or for an 
account of such property or proceeds shall be barred 
by any length of time.” 

Their Lordships have held that according 
to Hindu and Muhammadan Law the trust 
property vests in one case in the idol and 
in the other case in the God the moment 
it is dedicated and, therefore, it does not 
vest in a trustee. Secticn 10 and Art, 134 
relate to trusts as understood in the 
English Law and not to cases where pro- 
perty is attached ko a mosque or to a 
math. The learned Counsel for appellants 
has failed to appreciate the real decision 
given by their Lordships in this ruling. 
Their Lordships say that the position of 
the head of a mutt or mutawalli of a mosque 
is not that of a trustee in the sense of 
the English Law; that any alienation effect- 
ed by him cannot enure beyond his life- 
time or the termination of his office asa 
mutawalli and that therefore no question of 
limitation can arise. An alienee may 
remain in possession for 40 years but on 
the death of the mutawaili who had alienated 
in his favour, his alienation comes to an 
end until and unless it is proved to have 
been effected for the legal necessity of the 
mosque. Now, in the case before us in 
the first place alienation is not pleaded. 
In the second place it isnot alleged that 
such an alienation was for necessity and in 

(6) 65 Jnd. Cas. 161; A I R 1922 PO 123; 481A 
302; 46 M 831; (1921) MW N 449; 41M LJ 346; 3U 
PGs (P ©} 6?,; 15 LW 78; 30M LT 66; 3 PL T 235 
PO). : 
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the third place in case Ahmad Shah is 
found to have committed. breach of trust 
and is dismissed or removed from his 
office, the alienation effected by him ipso 
facto falls to the ground, no matter whe- 
ther Mubarak Shah has remained in pos- 
session for more than 12 years, In view 
of this pronouncement of their Lordships it 
is not necessary for us to consider the 
Punjab Chief Court ruling reported as 
Asa Ram v. Paras Ram (7) or this Court’s 
decision in Civil Appeal No. 8 of 1925. It 
has been noted above that Mubarak Shah 
claims the shops as his own property and 
Ahmad Shah has supported this claim. This 
by itself is a sufficient ground for their re- 
moval from the trust, The learned Counsel 
for the appellants relies on a ruling of 
the Madras Tigh Court reported as Kelu 
Achan v. Siva Ram Patiar (8), and urged 
that mere denial of trust is not a sufficient 
grcund for the removal of the trustees. The 
contention is not supported by the ruling 
cited. On the other hand.it is definitely 
negatived by it. As is well established, under 
Hindu Law there are two kinds of religious 
institutions, one is private and the 
other is public. In that case the 
person in charge of the religious institu- 
tion claimed it as private trust. The 
learned Judges held that merely because 
the defendant, the person in charge of the 
institution, claimed it as a private religions 
institution was no ground for his removal. 
On p. 886* they observed: 

“A Courtis not called upon to remove a trustee 
merely because he has asserted that the trust is his 
private property; see Muhammad Jafar v. Muhammad 
Ibrahim (9). In the case in Chintaman Babaji 
Dev v. Diondo Ganesh Dev (10) cited by plaintiffs the 
sole trustee had gone much further and asserted that 
the trust was his own private estate from which 


he could spend as much as he chose on his own 
private purposes.” 


It is obvious from this extract that when 
the learned Judges used the words “private 
property” they were thinking.of the prop- 
erty attached to the private institution and 
not as personal property. They did not 
differ from the Bombay decision which held 
that where the person in charge claimed 
the property as his private estate, he was 
removable. Here the position is absolutely 
identical with the Bombay decision. The 
attitude of the appellants is that the shops 
are the private estate of Mubarak Shah and 
that he is entitled to spend the income 


thereof on his own private purposes and is 
17) 9 P R 1904. 
(8) 113 Ind. Cas. €35; A I R 1928 Mad, 879. 
(9) 24 M 243. 
(10) 15 B 612. 


*Page of AIR 1928 Mad.— kd), 
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not liable to render account. In Muham- 
madan Law there cannot be any private 
mosque. When once a place is dedicated 
to a mosque, it becomes public property: it 
is property of God infact. On the factg 
therefore, the Madras decision in absolutely 
distinguishable and on principle as noted 
above, it is not against the view taken by 
the Court below. In passing the preliminary 
decree the Court should not have delegated 
ihe appointment of the new trustees of the 
mosque and its property to the Kohat 
Aukaf Committee. It should have drawn 
up a scheme for the management of the 
trust, appointed a trustee or Board of 
Trustees and provided for the filling up 
of any vacancy in the Board. It should 
have further laid down the conditions on 
which a person appointed would hold the 
office of a trustee and the period, if any, 
for which he is appointed. It should further 
give directions whether in the future the 
appointment of new trustees is to be by 
election, and, if so, by whom, or by nomi- 
nation by the Court. For the reasons given 
above we maintain the preliminary decree 
with the modification above indicated that 
is to say, that the new trustee or trustees 
should be appointed by the Court. 

We now come to the final decree. In 
their plaint the plaintiffs did not 
claim any rent for the 3 kothis (the 2 
plans on the record show. that the western 
kothz is now converted into two. Obviously 
the plaintifis did not consider that these 
kothis bring any rent now or that they 
brought any rent in the past. We, there- 
fore, see no justification for allowing 
Rs. 10-8-0 a month for the past 22 years. 
The present rate of rent ofthe four shops is 
- calculated at Rs. 9per month for 20 years. 
- There is evidence on the record that the 

shops were built sometime in 1917 and this 
does not give 20 years period. Again there 
is nothing on the record to show that from 
the very start the rent has been Rs. 9 a 
month per shop. Even if we were to assume 
that the monthly income from ihe four shops 
was Rs. 36, we donot think that the appel- 
lants can be called upon to account for it. 
Appellant Ahmad Shah had to be paid both 
for his service as trustee and as imam. 
It is true that the Military Units agreed 
to give Rs. 2 per Unit, but we do not know 
whether this agreement was carried out, 
and if so, how much income was derived 
from this source. It was after all a very 
uncertain income and we cannot see any 
- justification for holding that it was sufficient 
to maintain the imam in his office or to 
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defray other expenses connected with the 
mosque. We therefore hold that the only 
definite income which can be pointed out 
isthe rent of shops. Here we have got no 
evidence to show at what amount it stood 
in the beginning. Even at present Rs. 36 
is not a big sum and we are of opinion 
that it is just eufficient to maintain the 
imam in his office. 

The income being so small, it could not 
be reasonably expected that the imam 
would keep regular accounts for it and 
the mere non-production of accounts by 
the appellants should not raise any presump- 
tion adverse to them. We have also to 
consider that something must have been 
spent on the repairs of the mosque and cn 
the construction of the shops or the conver- 
sion of the “‘ghussalkhanas” into shops. On 
all these grounds we are of opinion that no 
case has been made out by the plaintiffs 
justifying the throwing of liability for 
Rs. 11,881-18-6 on the defendants-appellants. 
On behalf of Mubarak Shah, in the end it 
was argued that he wasin any case entitled 
to compensation for the improvements. In 
the first place Mubarak Shah has not proved 
what he actually spent. The evidence pro- 
duced by him in this respect is absolutely 
vague and is quite insufficient upon which 
to come to any definite conclusion. In the 
second place, as already noted Mubarak 
Shah is neither a trespasser nor an alienee, 
but is a co-trustee with his father. Con- 
sequently, whatever he has spent has been 
more than reimbursed by the income of the 
property. The result bf the above dis- 
cussion is that with the formal amendment 
in the preliminary decree indicated above 
the two appeals against it are hereby dis- 
missed. The appeal against the final 
decree so far asit lays down the liability 
of Rs. 11,881-13-6 on the defendants- 
appellants is accepted and this liability is 
set aside, but so far as the final decree in- 
corporates the preliminary decree, it is up- 
held. Considering that the appellants have 
failed successfully to challenge the prelimi- 
nary decree and have only succeeded 
partially in getting the liability for the 
cash set aside, we leave the parties to bear 
their own costs throughout. 

D. ` Order accordingly. 
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OUDH CHIEF COURT 

Criminal Appeal No. 136 of 193! 
August 29, 1934 
Zis-uL~Hasan AND SMITH, J3. 
EMPEROR—APPSLLANT 
versus 

RAM LAL—Accusep —RESPONDENT. 


Criminal trial—Evidence—Witness resiling jrom 
previous statement—Value of evidence—lvidence of 
perjured witness—Vatue of—Courts, if can use their 
judgment in sifting truth from falsehood—Power of 
Court to discover which of two discrepant statements is 
true and to draw conclusions therefrom. 

- It is quite unsafe, especially in a murder case, 
to rely upon the ‘evidence of witnesses who have 
resiled from their previous statements. But this 
principle does not apply where it is not only the 
evidence of a witness who has resiled from his 
statement which proves the case against the accused 
but there is an eye-witness and other witnesses to 
prove the case. Ayyamperumal Pillai v. Emperor 
(1), referred to, 
- In India, as conditions prevail at present, it is 
impossible entirely to act up to the principle 
that the evidence of a parjured witness is of no 
value whatever and that it amounts to nothing 
and could neither be multiplied nor corroborated, 
The principle if carried to its logical end, would 
bring the administration of justice in this country 
to a standstill, for though it is seldom that a 
witness admits having perjured himself, it cannot 
bə said of more than five or ten per cent. of the 
witnesses that are daily examined in Courts that 
they have spoken nothing but the truth, and 
unless Courts are allowed to use their judgment 
in sifting truth from falsehood, it would be im- 
possible for thém to administer justice. Further, 
when witaesses make two contradictory statements 
there is no reason why Ocurts should be prevented 
from applying their minds to discovering which 
of such statements is true, and from drawing con- 
clusions therefrom, Consequently there is no rea- 
son why the evidence of a person who has made 
two contradictory statements should not be takea 
into consideration and should bs discarded altoge- 
ther. “Asmatullah v, Emperor (2), dissented from, 
©. Ap. against the order of the Sessions 
Judge, Gonda, dated February 24, 1934. 

Messrs. H. S. Gupta, Government Advo- 
cate and H. K. Ghose, Assistant Government 
Advocate, for the Orown. 

Dr. J. N. Misra and Messrs. H. Husain, 
Bindeshwari Prasad and P. N. Chaudhry, 


for the Accused. 


Judgment.—This is an appeal under 
s, 417, of the Code of Criminal Procedure 
on behalf of the Local Government against 
an order of the learned Sessions Judge of 
Gonda acquitting Ram Lal, accused, of an 
offence under s. 302, Indian Penal Code. The 
accused was charged with having murdered 
his own wife, Musammat Parbhu Dei, by 
shootig her several times with a revolver 
on the night of June 18, 1933, at his resi- 
dence in Mankapur, District Gonda. 

Before proceeding with the facts of the 
case, it would be convenient to mention the 
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more important persons connected with this 
case to whom reference will have to be 
made frequently in this judgment. They 
are :-~ 

(1) Raja Raghuraj Singh, the former 
proprietor of the Mankapur Estale, whe 
died on November 17, 1932. The accused 
was in his service as a sipahi, but the Raja 
got displeased with him, and not only dis- 
missed hirm from his service, but by a will, 
(Ex. C), which he executed, he directed his 
sons not to employ Ram Lal again, 

(2) Ambekeshar Pratab Singh, the eldest 
son of Raja Raghuraj Singh, who sue- 
ceeded to the estate on the death of hig 
father, 

(3) Raghuvendra Pratab Singh, alias 
Chhote Lal Sahib or Lal.Sahib, step-brother 
of the present Raja. He is one of the chief 
prosecution witnesses in this case. 


(4) Adya Rudr 'Pratab Singh, alias 
Bhaiya Sahib, whois another step-brother 
of the present Raja and is a legal practi- 
tioner at Gonda. : 

(5) Ram Lal, Brahman, the accused. 

(6) Ambika (P. W, No.1), an orderly of 
Lal Sahib. 

_ 7) Udai, a servant of the Raja, who is an 
important witness, but whose presence 
could not be secured in the Court of 
Session, and he was examined in this Court. 

(8) Parbhu Mali (P. W. No.7). He is the 
Head mali of Manwar Kothi belonging to 
the Raja. - 

(8) Ram Sarup (P. W. No. 8), an ex- 
motor driver of the Raja. ` 

(10) Sarju (P. W. No. 2) the chaukidar 
of Mankapur. 

(11) Rashid Ahmad, Sub-Inspector, (P, W. 
No. 11), who was in charge of the Andhiari 
Police Station, to which Mankapur belongs, 
at the time of the occurrence, and who 
commenced the investigation in the case. 

(12) Chhote Lal (P. W. No. 19), brother 
of the accused who was examined by the 
Sessions Judge under s. 540, of the Code of 
Criminal Procedure. j 
(18) Mr. G. W. Cole, (P. W. No. 20), 
Superintendent of Police, Gonda, who, not 
being satisfied with Rashid Ahmad's 
investigation, put the case in charge of 
Pandit Ram Adhar, Sub-Inspector, after 
learning -some facts from Lal Sahib on 
July 5, 1933. 


(14) Niadar Singh, Circle Inspector of 
Police, (P. W. No. 21), who scrutinized the 
investigation carried on by Rashid Ahmad, 
Sub-Inspector, f 

(15) Pandit Ram Adhar, Sub-Inspector, 
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(P. W. No. 23), who eventually challaned 
the case. 

(16) Jung Bahadur, brother of Musammat 
Parbhu Dei, deceased, (D. W. No. 1). 

(17) Chanderbhan Singh, zemindar of 
the Gorakhpur District and an Honorary 
Magistrate, (D. W. No. 2). . - 

(18) Jhingai (D. W. No. 3), another mali 
of ihe Manwar Kothi. 

(19) Bhuttan Singh, (D. W. No. 4), Private 
Secretary to the Raja of Mankapur. 

(20) Musammat Jadurani, (D. W. No. 6), 
mother of Ram Lal, accused. 

(21) Jokhu Khan Mukhtar of the Raja. 

(22) Laita known as Lalta Jemadar, a 
servant of the Raja. 

Itis an admitted fact that though the 
late Raja of Mankapur had dismissed Ram 
Lal, he was again taken into service by the 
present Raja soon after his father's death, 
and it appears from the prosecution evi- 
dence that the accused was treated by the 
present Raja not as a servant, but asa friend. 
The prosecution case is that on the night 
of June 18, 1933, at about 9 P. M. while 
the accused was at his house which is at 
a distance of about two furlongs from the 
Raja's residence, the Raja happened to 
require his presence, and sent Udai to the 
accused to fetch him. Udai while going to 
Ram Lal's house tock Ambika along with 
him. They both entered the zenanah por- 
tion of the house, as the women of Ram 
Lal's family did not-observe purdah from 
them. They told Ram Lal that the Raja 
wanted him. Just then Ram Lals wife 
came out of aroom and asked Udai, if he 
had brought any other woman for her hus- 
hand that night. The story is that some 
' days previously Udai had procured a woman 
for Ram Lal, who was of a licentious 
character. 
wife displeased Ram Lal, and he ordered her 
to keep quiet. The woman, however, instead 
of stopping, began to abuse Udai, and on 
this her husband is said to have threatened 
to shoot her, The threat had noeffect, and the 
woman persisted in her vociferations. Ram 
Lal whipped out a revolver from under the 
pillow on the cob on which he had been 
lying when Udai and Ambika came, and 
shot his wife several times with it. The 
woman staggered and fell down in the 
barotha, which was ab a short distance 
from the cot, Both Ambika and Udai 
tried to catch hold of the accused's arm 
while he was shooting and in this attempt, 
the revolver swerved towards them, and one 
of the cartridges in it was accidentally dis- 
charged, and piercing the “angauchha™ 
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which was on the head of Ambika, hit Uda 
on the arm. Ambika threw down hic 
“angauchha" and fled out of his house 
while Udai sat down on the ground saying 
that he had been killed. Ambika stoppec 
in a grove which was on the way from Ran 
Lal’s house to the Raja's kotht. There 
Udai also joined him shortly after. Both o: 
them then proceeded to the Raja's ‘kotha’ 
Ambika going to Lal Sahib and Udai to the 
Raja. Ambika told Lal Sehib what hac 
happened, and he directed him to fetel 
Udai tohim. Ambika went to the Raja‘ 
rooms, but did not find Udai, and was tolc 
by Rameshar Sing, sipahi, that Udai hac 
been sent by the Raja to Ram Tals house 
Ambika informed Lal Sahib accordingly 
and was directed to.goto Ram Lal's house 
and bring Udai with him. Ambika, there 
fore, went again to the accused's house, anc 
there found Udai, who told him that he hac 
come to take Ram Lal to the Raja. Ran 
Lal, however, was not present at his house 
and was said to have gone to Manwa) 
Kothi, which is at a distance of about tw 
furlongs to the north of his house. Parbhr 
Dei was, however, lying on a cot outside the 
houses. Ambika and Udai then both went tc 
Manwar Kothi, but did not find the aecusec 
there either. While they were returning tc 
the Raja's “kothi” or fort, as itis called 
they met Lal Sahib and one Bhoneshri Singl 
coming in a motor car towards Manwa: 
Kothi. The car was stopped, and La 


. Sahib examined Udai's wound by the ligh 


of an electric torch. Lal Sahib and Bhone 
shri Singh, had also come in search of thi 
accused at the instance of the Raja, bu 
learning from Ambika and Udai that hi 
was not at Manwar Kothi, they returned ti 
the fort, taking Ambika and Udai in th 
car with them. Lal Sahib, on reaching 
the fort, frst went upstairs to the Raja’ 
rooms but found him asleep, anc 
returning from there after a few minute 
took Ambika and Udai to his own apart 
There he learnt the details of thi 
incident from Udai. A little later, Chhote 
Lal, brother of the accused, came to La 
Sahib, and told him that Ram Lal, wa 
present downstairs and desired to see hin 
(Lal Sahib). Lal Sahib replied that hi 
should goto the Raja Sahib. Chhote La 
and Udai, however, went down and brough 
Ram Lal with them to Lal Sahib, Ram La 
knelt at Lal Sahib’s feet, and crying gskec 
him to save him. Lal Sahib asked hin 
why he had shot his wife, and the accusec 
told him that she had stopped cooking foox 
for him on account of his having take: 


. 
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1 woman to his house two or three days 
previously, ihat that evening he went home 
with the intention of compelling her to cook 
food, and that he lost his temper when his 
wife abused Udai and him. Jal Sahib 
advised the accused to consult a person 
acquainted with legal procedure, and Ram 
Lal sent for fokhu Khan through his bro- 
ther. Jokhu Khan came, and after learn- 
ing the details of the incident said that he 
would settle the matter with the Police if 
a sum of Rs, 5,000, were paid to him. The 
accused promised to get the money from 
the Raja, and he, Jokhu Khan, Chhote Lal 
and Udai went to the Raja. 

It is not said. what transpired at the 
Raja’s rooms, but we find that at 3 A. m. 
Chhote Lal appeared at the Andhiari 
Thana accompanied by Jokhu Khan and 
some others, and presented a written report 
of the occurrence there. In this report 
which, it may be noted, was in the hand 
of Jokhu Khan it wag stated that while 
he (Chhote Lal) was at the fort, Tahlu Kahar 
came to him after midnight, and told him 
that somebcdy had shot Ram Lal’s wife at 
midnight, that he immediately went to the 
house, and found his sister-in-law lying 
wounded, and ibat she told him 
that she could not recognize the man who 
had shot her and fled. It was also mention- 
ed inthis report (Ex. 1) that Ram Lal 
had gone to Benares along with the Raja’s 
wife on June 17, 1933. On this report a 
case under s. 307, Indian Penal Code was 
registered by Sub-Inspector Rashid Ahmad, 
who left for the place of occurrence at 
4-30a. m. in the same car ofthe Mankapur 
Estate which had brought Chhote Lal 
and Jokhu Khan. He reached Mankapur 
between 5 and 6a.mM. .and says that. im- 
mediately on his arrival he recorded the 
statement of Musammat Parbhu Dei (a 
copy of which is Ex. G). This statement 
is as follows:-— 

“Musammat Parbhu Dei, the wife of Ram .Jal 
Brahman, the injured, on inquiry gave out that on the 
night (of occurrence) she was sleepingalone inside 
her house on a cot in the courtyard that her mother- 
in-law and her husband's sister were sleeping out- 
side at the door that the main docr had no chain 
and so her mother-in-law used to close the door 
from outside, that about midnight a thief entered 
the house and she being disturbed in her sleep, 
wokeup when the thief caught hold of her (jism 
parhath dala), that the deponent raised an alarm 
when the thief fired twoor threeshots with a gun 
insuch a way ashit her person that she having 
been wounded, collapsed ana the aseailant took to 
flight that she did not identify the assailant nor 
could she definilely say if a gun was fired, or any- 
thing else, that it was adark night and there 
was no light burning in the house, that her mother- 
in-law and her husband's sister came to her weeping 
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and crying andicok ber outside the house that 
Tahlu Kahar, Naresh Maha Brahman, Bhawanidiu 
Dhobi and other neighbours had come up there 
or hearing the alarm, that her husband was not 
present there but hadgove away the previous day 
with Rani of Mankapur to Benares that ihe deponent 
had no enmity with anybody, that as regards her 
husband she could not say who had enmity with 
him that the report of the gun was an ordinary 
one and that her dhoti and shirt had caught fire at 
places on account of the shots which were extinguished 
by her mother-in-law, that her shirt, which was 
besmeared with blood, had been taken off.” 


The Sub-Inspector then got a note of the 
woman’s injuries prepared by. the head 
moharriv, and after taking the injured 
woman’s consent to her being medically 
examined sent her with his report, (Ex. 5) 
to the hospital at Gonda in a motor bus of 
the Mankapur Estate along with Sarju 
chaukidar, At Gonda the Civil Surgeon, 
Captain U. S. Gupta, examined her and 
found six gunshot wounds, one: behind the 
right shoulder, a second two inches above 
wound No. 1, athird onthe lower part of 
the back, left side, the fourth over the 
left shoulder blade, the fifth about four 
inches abuve theleft nipple, and the last 
three inches above and two inches to the 
left of the navel. He also noted that the 
Injured woman was in a very serious 
condition. The Civil Surgeon further 
found that ehe had pregnancy of about 
six months’ duration, and that the foetus 
was dead inside the uterus (vide Ex. 9). 

In the afternoon Circle Inspector Niadar 
Singh, P. W. No. 21, happened to visit 
Andhiari Police Station, and saw the first 
information report about this case. At 
about 6 P. m. Sub-Inspector Rashid Abmad 
returned tothe thana from Mankapur, and 
the prosecution case is that on the Circle 
Inspector asking him about the case 
diary, he informed.him that he had not 
prepared any diary upto that time on 
account of illness. It is also said that 
the Sub-Inspector admitted to the Circle 
Inspector that he had not made any report 
forthe injured woman’sdying declaration 
being recorded and that thereupon the 
Circle Inspector made him write a report 
(Ex. 6), forthe purpose at once, but that 
as the Circle Inspector was assured by the 
Sub-Inspector that ihe woman's condition 
was nob dangerous, and as he himself 
intended to goto Gonda the next morning 
he told the Sub Inspector to keep the 
report with him and give it to him the next 
morning at the time of his departure, 
This report appears to have reached the 
office of the Superintendent of Police on 
June 20, 1933, and on the 2lst it was sent 
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to the Civil Surgeon, Gonda, with the request 
that if the condition of Musammat Parbhu 
Dei be precarious, the Deputy Commissioner 
might bemoved to depute a Magistrate 
to record her dying declaration. Before 
this report with the endorsement of the 
Superintendent of Police.reached the Civil 
Surgeon however, the injured woman had 
been taken away by some servants of the 
Raja, without the Civil Surgeon’s knowledge 
or permission, from the Gonda hospital, 10 
Mankapur, andfrom there brought to the 
King George’s Medical College at Lucknow. 
Musammat Parbhu Dei was admitted to 
the Medical College Hospital at about 2-30 
A. M. on June 21, 1933, and in the course 
ofthe day she gave birth toa still-born 
child of about six months and died her- 
self shortly afterwards. The post mortem 
on her body was performed by Captain 
R. S. Varma, Lecturer of Anatomy, King 
George’s Medical College, (P. W. No. 12) 
andthe following injuries were found: 

1. A lacerated oval wound 4” x }” inverted 
margins, on the, front of left chest about 
three inches below collar bone. 

2. An oval shaped lacerated wound 3’ 
x 1-6” the mouth of which was closed up 
with clotted blood on the abdomen about 3” 
below left costal border. 

3. A lacerated wound 4/’x 4” on the back 
about 24’ above the lowr aengle of the left 
shoulder blade. 

(This was probably the exit of injury 
No. 1). 

4. An abrasion 1x1” just to the left of 
the spine at the level of hipbone. 

, 9. A lacerated wound 4'’x}/ on the back 
of rigbt shoulder. Area around it was 
bruished. 

The fourth and fifth ribs were broken 
probably by the impact ofa bullet getting 
through wound No, 1 and getting out 
through wound No.3. The cause of death 
was found to be 
bullet, (Ex. V), was taken out from injury 
No, 2, and was sent under sealed cover to 
the Police Authorities [vide Exs. Nos, 11 and 
11 (a). 

No clue to the murderer was discovėred 
by Sub-Inspector Rashid Ahmad and on 
July 5, 1933, when Mr. Cole, Superintendent 
-of Police, teturned from leave, he paid 
a visit to Lal Sahib, ostensibly for the 
purpose of congratulating him on his 
marriage, which look place on the 2nd 
July. From Lal Sahib he received some 
information on account of which he relieved 
Rashid Ahmad of the investigation of the 
case, and putitin charge of Pandit Ram 
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Adhar, Sub-Inspector. He also directed t) 
latter to record ihe statements of Ambil 
and Udai, and to arrest Ram Lal. Th 
Sub-Inspector accordingly recorded tł 
statement of Ambika and subsequently + 
other prosecution witnesses but Udai coud 
not be found. Ram Lal was arrested c 
July 10, 1933. Lal Sahib whengiving h 
statement to Mr. Cole, had requested hin 
not to produce him asa witness in Cou» 
and the latter had promised not to d 
so provided Udai’s evidence was availabk 
When however it was found that ther 
was no hope of Udai's presence bein 
secured he had to direct the Sub-Inspec 
tor to record Lal Sahib’s statement alsc 
This was done on August 5, 1933. Th 
casehad, however, already been sent t 
Court with “incomplete investigation” oy 
August |, as the Court refused to gran 
any furiher remand. Udai, as alread? 
noted, could not be found even while th 
case wasin the Sessions Court, and the 
learned Sessions Judge had to decide i 
without his evidence. : 

The defence was that Musammat Parbhu 
Dei was injured with a revolver by some 
uoknown person at midnight and that Ram 
Lal was absent from home, having gone tc 
Benares with the Rani Sahiba on the after- 
noon of June 18, 1933. 

The learned Sessions Judge dealt with 
the entire evidence in detail in his judg- 
ment, and not being satisfied of Ram Lal’s 
guilt, acquitted him. - 

We are, however, of opinion that in spite 
of his efforts to arrive at the truth, the 
learned Judge has not come toa correct 
conclusion in the case. His main objec- 
tion to the evidence of the prosecution wit- 
nesses is that they made their statements 
to the Police after a considerable time. 
But this delay is satisfactorily explained 
by the fact, of which there are ample indi- 
eations on record, that the Station Officer 
of Andhiari was actively siding with the 
defence. We shall give our reasons for 
this opinion later on. 

The most important evidence against the 
accused is that of Ambika, Lal Sahib and 
Udai. We have critically examined the 
statements of Ambika and Lai Sahib, and 
also takén into consideration all the objec- 
tion raised against that evidence on behalf 
of the defence, but we have definitely 
come to the conclusion that there is abso- 
lutely no good ground to reject it or not 
to believé it. It is interesting to note how 
of the defence against 
Lal Sahih’s evidence changed from time tọ 
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time. The suggestionin the Court of Ses- 
sion was that it was he who was atthe 
bottom of the case, and who had concocted 


a totally false case against Ram Lal out of. 


enmity. This suggestion was repelled by 
the learned Sessions Judge, and we taink 
very rightly. In this Court the position 
taken in the beginning of the arguments 
was that thougb Lal Sahib could not be 
accused of having got up a false case 
against Ram Lal, he had yet given false 
evidence against him. Subsequently, how- 
ever, it -was again cohtended that the en- 
tire case against the accused was due to 
the machinations of Lal Sahib. We can- 
not for a moment accept the suggestion 
that Lal Sahib has given false evidence. 
On the other hand, we are of opinion that 
.Lal Sahib has given his evidence in a 
very straightforward manner. Bhuttan 
Singh, one of the defence witnesses, ad- 
mits that Ram Lal joined the marriage 
ceremony of Lal Sahib, and this could not 
have been the case if there was ill-feeling 
between him and Lal Sahib. It was said 
that the former Raja having recorded a 
wish in his will, (Ex. 3), that Ram Lal 
should never be allowed to return to Man- 
kapur, Lal Sahib as a dutiful son of his 
father must -be trying to get ridof him. 
This argument falls to the ground when 
we consider that Bhaiya Sahib, who is also 
ason of the late Raja, and towards whom 
in fact, Ram Lal appears once to have 
behaved insolvently, was defending him in 
the Court of Session. 

Then it was said that Lal Sahib’s evi- 
dence about the accused making a confes- 
sion of his crime to him was not corrobo- 
rated by any reliable evidence, and the 
learned Judge also seems to have thought 
so, but in our opinion his evidence is suff- 
ciently corroborated by that of Ambika and 
Udai. Another and a very reliable corro- 
boration of his evidence would have been 
forthcoming if the defence had chosen to 
put questions on the point of Mr. Cole, the 
Superintendent of Police. The prosecution 
could not, of course, have questioned 
Mr. Cole about Lal Sahib’s statement to 
him, by reason of the provisions of s. 162 
of the Code of Criminal Procedure, but the 
defence were at perfect liberty to.doso if 
they expected Lal Sahib’s evidence would 
be contradicted by the Superintendent of 
Police. | 

As regards Udai, it may be mentioned 
that though he could not be examined by 
the Sessions Judge before the termination 
of the trial, he was subsequently arrested 


and examined in the Sessions Court on 
June }5, 1934, on an order passed by the 
Hon'ble the vacation Judge of this Court 
on June 4; 1934. As however the order of 
the Hon'ble Judge was open to the objec- 
tion that il was passed without jurisdic- 
tion, the Hon'ble Judge not being the Ap- 
pellate Court within the meaning of s. 428 
of the Code of Criminal Procedure, we exa- 
mined him again in this Court, and though 
Udai denied all knowledge about the oc- 
currence in his staternent of June 15, made 
before the Court of Session, he has fully 
corroborated the prosecution case in his 
evidence’ before us. With regard to Udai's 
evidence, reliance was placed by the learn- 
ed Counsel for the defence on the case of 
Ayyamperumal Pillai v. Emperor (1). 
We do not dissent from the view express- 
edin that case, and agree that it is quite 
unsafe, especially in a murder case, to rely 
upon the evidence of witnesses who have 
resiled from their previous statements, but 
in the present caseit is not only the evi- 
dence of Udai which proves the case 
against the accused. Thereisthe evidence 
vt Ambika, another eye-witness of Lal 
Sahib, and of other witnesses to whom we 
shall presently refer. Reliance was also 
placed on behalf of the defence on the re- 
marks of Mr. Justice Young in the case of 
of Asmatullah v. Emperor (2), to the effect 
that. the evidence of a perjured wit- 
ness isofno value whatever, and that it 
amounts to nothing and could neither be 
multiplied nor corroborated. With due 
respect tothe learned Judge who expressed 
this opinion, we are constrained to say that 
in India, as conditions prevail at present, 
it is impossible entirely to act upto the 
principle laid down by him. The principle 
if carried to its logicalend, would bring the 
administration of justice in this country to 
a stand still, for though it is seldom that 
a witness admits having perjured himself, 
as Udai did in this case, it cannot be said 
of more than five or-ten percent. of the 
witnesses that are daily examined in Courts 
that they have spoken nothing but the 
truth, and unless Courts are allowed to 
use their judgment in sifting truth from 
falsehood, 1t would be impossible for them 
to administer justice. Besides it seems to-us 
clear that when a witness makes two contra- 
dictory statements, one of those statements 


(1) 91 Ind. Cas 50; (1625) M W N 319; A IR 
1925 Mad. 879; 22 L W 405; 27 Or. L J 18. 

(2) 146 Ind Cas. 911; ALK 1933 All, 896; (1933) 
ALJ1119; L R14 A 379 Or.: 6 R A 380; (1983) Or 
Oas. 1526; 35 Cr. L J 236; 56 A 188, i 
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must be true, and we see no reason why Courts 
should be prevented from applying their 
minds to discovering which of suchstatements 
is true, and from drawing conclusions there- 
fram. We are, therefore, of opinion that 
there is no reason why Udai’s evidence 
should not be taken into consideration, and 

s hould be discarded altogether. 

Now remains the question which of the 
two diametrically opposed statements made 
by Udaiistrue. [n regard to this we have 
no hesitation in holding that ihe evidence 
given by him inthis Courtis true. Itis 
no doubt a fact that Udai remained ab- 
sconding from after the occurrence in 
question upto June 11, 1934, when he was 
arrested at Lachhmiganj by Sub-Inspector 
Jaggannath Singh, and the fact that he 
had a healed sear of a bullet wound in his 
left arm conclusively proves that it could 
not have been the prosecution that was 
keeping him back. In fact, there is the 
positive evidence of Police Officials to prove 
that the prosecution made every effort to 
secure Udai's attendance in Court. If, there- 
fore, any party had any interest in prevent- 
ing him from giving evidence in Court, it 
must have been the defence, and not the 
prosecution, and this is exactly what Udai 
has stated in this Court. Further, the very 
fact that Uđai was arrested at Lachhmi- 
ganj at the house of Babu Chander 
Bhan Singh, who has given evidence for 
the defence without receiving a summons 
from Court, corroborates his statement that 
it was the officials of the Raja of Mankapur 
who were trying to keep him concealed. 
Udai's evidence also shows, and in this his 
statement appeals to reason, that it was 
under the influence of the agents of the 
Raja of Mankapur that he was led to 
make a false statement in the Court 
of Session about knowing nothing of the 
incident in question. It was said that if 
Udai was under the influence of the Raja 
jmmediately after his arrest in June 1934, 
he must still be presumed to be under 
his influence now that he is free. This 
ig no doubt true. We find there is evi- 
dence, however, that up to the time of 
his arrest, which took place only four days 
before his examination in the’ Court of 
Session, he was being constantly influenc- 
ed by the Rajas cervants to depose 
against the prosecution. Moreover, there 
ie nothing strange in Udai reverting to 
the truth owing to the natural human 
instinct of revolting against falsehood, 
and also on account of the stress of public 
opinion mentioned by him. Having come 
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to the conclusion that the evidence of Udai 
given in this Court. is true, we find that 
it corroborates the evidence of Ambika and 
Lal Sabib. 

The evidence of’ Ambika and of Lal 


“Sahib as corroborated by that of Udai, 


which we believe, is quite sufficient in our 
opinion, to bring home the charge to the 
accused, but there is also other evidence 
on the record which cannot be ignored.. 
(The learned Judges discussed the evi-. 
dence of the other wilnesses and continued), 

We now come to the evidence produced 
by the accused in his defence. ‘I'wo facts 
have been sought to be proved by the 
defence. The first is that Musammat 
Parbhu Dei gave out on several occasions 
that she was wounded by a person whom 
she could not recognize, and the other 
is that Ram Lal left for Benares as an 
attendant on the wife of the Raja on the 
afternoon of June 18, 1933. The witnesses 
on the first point are Jung Bahadur D. 


W. No. 1, Thakur Bhuttan Singh, D. 
W. No. 4, Naresh, D. W. No. 5 and 
Musammat Jadurani D. W. No. 6. Jung 


Bahadur, though a brother of the deceased, 
appears from Ambika’s evidence to be 
in the service of the Raja, and it cannot 
be gainsaid that the Raja has been help- 
ing the defence and is deeply interested 
in it. The very fact that a number of 
eminent Counsel defended the accused 
both in the Court of Session and in this 
Court clearly shows this. Besides, the 
value of Jung Bahadurs evidence is 
lost by the last sentence of his statement, 
namely :— 
een looking. after this case on behalf of Ram 
al. A 

Bhattan Singh, as noted above 
ig Private Secretary to the Raja and 
appears, from the evidence on record, to “be 
the chief person who was actively sup- 
porting the defence, and no reliance ` can 
therefore he placed on his statement. The 
learned Sessions Judge has not believed 
him, and we, too do not believe him, 
Naresh is a neighbour of the accused 
and a man of no status. He also admits 
ihat heis a “riyaya” of the Raja. The 
last witness on the point is Musammat 
Jadurani, who is own mother of the 
accused; and must nalurally try her best to 
shield him. ‘The evidence of these witnesses, 
none of whom is independent, cannot he 
believed as against the evidence of Ambika 
and Lal Sahib. Reliance is also placed 
on the evidence of Jagdhari Singh con- 
stable P. W. No. 4, who also wants to 
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show that at the Medical College Hospi- 
tal, Musammat Parbbu Dei gave out that 
she could ‘not recognize her assailant. 
This witness has also bean disbelieved 
by the learned Sessions Judge, and we 
agree with him. Moreover, his statement, 
that when he asked Musammat Parbhu 
Dei about the identity of her assailant 
she said “main kiya kahun,” (what should 
I say), is significant, 

The two witnesses on the second point 
are Babu Chanderbhan Singh, D. W. 
No. 2, and Bhuttan Singh D. W. No.’ 4. 
Chanderbhan Singh wants to prove that 
Ram Lal travelled from Gorakhpur to 
Benares in the same third class Railway 
Compartment with him on the evening of 
June 18, 1933. But we are unable to 
accept his evidence as he can give no 
reason for remembering the exact date 
of the incident related by him, and as 
he is the person at whose house Udai, 
witness, was arrested on June 11, 1934. 

Besides the oral evidence referred to 
above, the defence also relied on a tele- 
gram (Ex. H) purporting to have been 
sent by Ram Lal to the Raja of Manka- 
pur from Benares on the afternoon of 
June 19, 1933, saying: 

“Rani Sahiba arrived safely. Am extremely sorry 


to learn from Bhadai of the attack on my wife. 
Reaching to-morrow morning”. 


This telegram is said to have been sent 
by Ram Lal to the Raja on gelting news 
of his wife being wounded from one 
Bhadai. The evidence of Sarju, P. W. 
No. 2, and Ram Manorath, a Railway 
gateman, P. W. No. 5, however, shows 
that it was on the morning of June 19, 
1933, that Ram Lal left for Benares via 
Adjudhia, and this telegram was presumably 
sent to create evidence of his presence at 
Benares on that date. Ja our opinion the 
wording of the telegram itsalf shows this, 
as there was no occasion whatever for 
referring to the accident to his wife in 
such detail in a telegram meant to inform 


the Raja of the safe arrival of his wife 
at Benares. Moreover, it was Bhwlan 
Singh, the Private Secretary who hr 
admittedly accompanied the Rani to 


Benares, and not Ram Lal, who was the 
proper person to send this telegram. Fur- 
ther, the Rani had reached Benares early 
in the morning, and the telegram was des- 
. patched so late as 5-40 P. 31. 


The defence produced by the accused 
does not rebut the prosecution case at 
all. On the other hand, the evidence of 
George Leik, P. W. No. 9, a European 
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who has been converted to Buddhism, 
shows that Ram Lal was present at 
Mankapur in the aflernoon of June 18 
1933. George Leik was a guest of Lal 
Sahib on that date, and he swears that 
a “farrashk” in the service of the Raja 
was shoe-beaten by Udai in his presence 
on account of his failure to take a purdah 
to the Railway Station for the Rani Sahiba, 
and that this beating was continued on the 
orders of Ram Lal], despite the witness’ pro- 
tesis. The learned Judge has characterise 
this witness asan impostor. We, however, 
fail to see anything in his evidence which 
would justify this opinion of the learned 
Judge. On the other hand, Leik’s evi- 
dence is corroborated by that of Lal 
Sahih. 

The circumstantial evidence on record 
also supports the prosecution and rebuts 
the defence. (The learned Judges discuss- 
ed the circumstantial evidence and proce- 
eded.) 

We may now consider the more important 
points raised in arguments on behali of the 
defence. First of all it was said that there 
was no motive for the accused to shoot his 
wife. The prosecution have shown the 
circumstances in which the unfortunate 


“woman was shot, and though the incident of 


a woman abusing her husband and his 
friend may not ordinarily be sufficient to 
prompt a husband to shoot her, yel it ail 
depends on the mentality of the man. We 
know that Ram Lal had risen from the 
post of sipahi to that of musahib of a weal- 
thy talugdar, and it is not improbable that 
this may have swollen his head. Besides 
the evidence for the prosecution, which we 
believe, renders it unnecessary to go into 
the question whether or not the accused was 
likely to shoot his wife. It was also said 
that the fact that Parbhu mali and Ram 
Sarup were employed by Lal Sabib’s friend, 
the Raja of Kalakankar, after they gave 
their evidence in the Court of Session show- 
ed that Lal’ Sahib was interested in the 
prosecution. We have already given our 
reasons for rejecting the theory that Lal 
Sahib is at the bottom of the prosecution, 
and the mere fact that Parbhu malh and 
Ram Sarup found employment with the 
Raja of Kalakankar does not prove that 
Lal Sahib was taking any interest in the 
prosecution of the accused. Then it was 
urged that Lal Sahib did not disclose the 
real facts to the Police of his own accord 
and that it was inconsistent with his avowed 
claim of being a satyagrahi. We are of 
opinion, however,that in the circymstanccs 
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In which Lal Sahib was placed, and having 
regard lo the interest that the Raja was 
taking in Ram Lal's defence, one could not 
naturally expect Lal Sahib to seek the 
Police of his own accord in order to inform 
them of the real facts. In fact, Mr. Cole's evi- 
dence shows that Lal Sahib, while narrat- 
ing lo him the real facts, expressed anxiety 
that he should not be summoned in Court 
for fear Jest he should displease the Raja 
by giving evidence against Ram Lal, and 
though provisions should have been made 
separately for Lal Sahib by the late Raja 
in his will, Lal Sahib had to live with the 
present Raja in Mankapur. We also find 
nothing unnatural in Ram Lal's going to 


Lal Sahib after shooting his wife instead - 


of seeking the presence. of the Raja in the 
first instance, as we do not believe that 
there was any ill-feeling between Lal Sahib 
and Ram Lal. Stress was laid on the fact 
that when Lal Sahib went to pay his res- 
pects to the Raja on the morning of June 
19, 1933, he did not mention to him that 
Ram Lal had confessed before him that he 
had shot his wife on the previous night, 
but as Lal Sahib knew that the Raja was 
already in possession of the facts, it was 
pot at all necessary for him to make men- 
tion to the Raja of Ram’ Lal’s confession. 
Similarly. there is, in our opinion, no point, 
in the objection that Ambika in his first 
statement to Ram Adhar, Sub-Inspector, 
did not mention that Ram Lal made a con- 
fession before Lal Sahib. Ambika being 
himself an eye-witness of the occurrence, 
the Sub-Inspector must naturally have con- 
sidered his statement about it as sufficient 
Then, it was said that the story of Ram 
Lal's confessing before Lal Sahib was told 
for the first time on August 5, 1933, after 
the case was challaned by the Police, but 
‘a8 a matter of fact this is not so, and the 
defence studiously avoided asking Mr. Cole 
whether or not Lal Sahib had mentioned 
the confession to him on J uly 5, 1933, when 
he had a talk with him. We do not, in 
short, find anything on record to lead us to 
doubt the guilt of the accused, 

Now remains the question how far the 
delay in the witnesses’ making their state- 
ments to the Police is justified in this case. 
As we have said above, there are ample 
reasons to think that the Station Officer of 
Anghiari, to whcm the report of ihe occur- 
rence was made, so far from finding out the 
real culprit, was trying 1o shield him, He 
‘neither recorded the injured woman's 
dying declaration’ himself, nor made a re- 
port about it to his Superior officers, and we 
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believe Circle Inspector Niadar Singh in his 
statement that the Sub-Inspector admitted 
to him on the evening of June 19, that he 
had not made any report for the dying de- 
claration being recorded, in spite of the 
Sub-Inspector’s assertions to the contrary. 
He claimsto have sent such a repart to Sadr 
through Sarju Chaukidar along with 
Exs. 5 and 8 (note of injury, and the in- 
jured woman’s consent about medical ex- 
anination), while the evidence of Abdul 
Rahman Khan, P. W. No. 17 and Nasrat 
Ali, P. W. No. 18, proves that no document 
besides the two just mentioned were receiv- 
ed through Sarju Chaukidar. The chauki- 
dar swears that he did not lose any paper 
while on his way to the Policelines. Moreover, 
the report (Ex. 6), which was written by 


ithe Sub-Inspector at the Circle Inspector's 


direction, bears date June 19, 1933, and 
this corroborates the Circle Inspector's 
evidence and falsifies the Sub-Inspector's 
story that it was written on June 20, after 
Sarju Chaukidar’s telling him that he had 
lost the first report. Further, if the Sub- 
Inspector’s statement about having sent a 
report through Sarju Chaukidar on June 
19, and the loss of that report by the chauki- 
dar were true, we should have expected him 
to make mention of these factsin the second 
report Ex. 6, but that report is quite silent 
on this point. Then again, it was extreme- 
ly unlikely that the date on Ex. 6 should 
have been wrongly put down as June 19 
instead of June 20. We are convinced 
therefore, that the Sub-Inspector’s state- 
ments on this point are quite untrue. The 
Circle Inspector’s evidence also shows that 
when: he made the Sub-Inspector write the 
report, Ex. 6, the Sub-Inspector had some 
talk with the motor driver of the Raja, and 
it was very probably in consequence of this 
talk that the injured woman was taken away 
from the Gonda Hospital on the next day. 
We are also of opinion that the alleged 
statements of Lal Sahib, Bhaiya Sahib and 
Ifusammat Parbhu Dei recorded in the 
diary by Rashid Abmed, Sub-Inspector, 
are not geniune, Lal Sahib has stated on 
oath that Sub-Inspector Rashid Ahmad did 
not record his statement. We have already 
found that Parbhu Dei was shot by Ram 
Lal, and not by anybody else, so that the 
statement Ex. O contained in the diary as 
that of Parbhu Dei cannot but be false. 
We have seen that there was a talk 
about a heavy sum of money being paid to 
the Police for hushing the matter up, and 
this finds corroboration- from Lal Sabib’s 
evidence. Lal Sahib also states that he 
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saw the Sub-Inspector visiting the Raja 
three or four times between June 22, and 
July 1, 1933. We are clearly of opinion, 
that the conduct of the Sub-Inspector Rashid 
Ahmad in this case was far from honest, 
and the real facts came to light only when 
the Superintendent of Police had a talk 
with Lal Sahib on July 5, the fact that the 
prosecution witnesses were examined by 
Ram Adhar, Sub-Inspector, after that date 
has no significance. We must also say that 
the conduct of Captain U. S. Gupta, Civil 
Surgeon of Gonda, about Parbhu Dei’s case 
was, to say the least of it, negligent. He 
found when he examined Parbhu Dei on 
June 19, 1933, that she had as many as six 
gunshot wounds, that she was in an advanc- 
ed stage of pregnancy, and that the foetus 
had died in the womb, but he, too, took no 
steps whatever to get her dying declara- 
tion duly recorded, as it was his duty to do. 

For all the above reasons, we are clearly of 
opinion that the learned Sessions Judge came 
to a very wrong conclusion in the case, and 
accepting this appeal, we set aside the order 
of acquittal of Ram Lal, accused, and con- 
vict him of an offence punishable under 
s. 302, Indian Penal Code. As there are no 
circumstances in the case which would justify 
our . passing the lesser sentence, we order 
that Ram Lal be hanged by the neck till he 
is dead. 

N. Appea: accepted. 


SIND gE COMMISSIONERS 


COURT 
Criminal Reference No, 85 of 1934 
July 10, 1934 
FERRERS, J. C., AND O'SULLIVAN, 
A.J. ©. 
EMPEROR—PRrOSECUTOR 
Versus 
. YAKUB BROHI—Oprongnt 
Criminal Procedure Code(Act V of 1:98), ss. 438, 
439—Concurrent jurisdiction of High -Court and 
Sessions Judge under s, 438—Power of District 

Magistrate to directly refer case to High Court. 

_ Under s. 438, Oriminal Procedure ode, the Ses- 
sions Judge and the District Magistrate have con- 
current jurisdiction. Consequently, it is open to the 
District Magistrate to directly refer a case to the 
High Court under s. 433, Umperor v. Kassim (1), 
distinguished. A 

Mr. Partabrai, the 

Crown. 

Syed Muhammad Aslam, for the Oppo- 
nent. i 


Judgment.—This is reference from the 
District Magistrate, Upper Siad Frontier 
Provinces, moving us to enhance the sən- 


D. Punwani, for 


EMPEROR Ù. YAKUB RROHE . 


339 


tence of a fine of Rs. 20 imposed upon 
Yakub Brohi for an offence under s. 332, 
Penal Code, The facts are that on Janu- 
ary 27, 1934, while the races in connec- 
tion with the Jacobabad Horse, Show were 
being held, the accused, who is the motor 
driver of Sardar Bahadur Isdullah Khan 
of Mithi, endeavoured to gain admittance 
to the enclosure without a ticket. Police- 
men were on duty there and stopped him 
whereupon he commenced an altercation 
and abused the Policemen. The attention 
of Sub-Inspector, Roshanlal who was in 
attendance was directed to what was hap- 
pening and he confirmed that the accused 
should not be admitted. Upon this the 
accused advanced and gave the Sub- 
Inspector a slap. The District Superintend- 
ent of Police happened to be at the Horse 
Show and ordered the arrest of the accused 
who was sent up for trial before the Sub- 
Judge and First Class Magistrate, Jacob- 
abad, for an offence under s. 332, Indian 
Penal Code. A conviction and the afore- 
mentioned fine of Rs. 20 followed. 

Mr. Syed Aslam has appeared on be- 
half of the accused to show cause 
against the sentence being enhanced. He 
has urged that on the-authority of Em- 
peror Y. Kassim (1), it is not open to this 
Court to take action under s. 439 on a 
direct reference from the District Magis- 
trate, but that the correct procedure is for 
the Public Prosecutor to be moved to apply 
in revision to this Court. The remarks of 
Kennedy, J. C., in that case apply only 
to a reference seeking to revise the orders 
of aSessions Judge and the ratio decidendi 
is clear. The Sessions Judge and the 
District Magistrate have concurrent juris- 
diction. In this cage it is manifest that we 
have power to enhance the sentence under 
the provisions of s. 439, Criminal Procedure 
Code, and under s. 438 a reference lies to 
us direct. The learned Advocate has also 
discussed the merits of the case and en- 
deavow'ed to convince us that this is not 
a serious matter and that in view of the 
evidence indicating that the accused was 
beaten with canes by the Police, he has 
been sufficiently punished and we should 
not exercise our jurisdiction to enhance the 
sentence. 

We have carefully considered all tha 
the learned Advocate has said in extenu- 
ation of his client's conduct and we have 
come to the conclusion that the sentence 
is inadequate. The accused was manifestly 

(1) 83 Ind. Cas. 881; A I R 1925 Sind 188; 26 Or, L 
J 177; 17S L R 268. 
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taking advantage of his position as the 
retainer of a Sardar of consequence. In 
fact, the learned Advocate suggested that 
enhancement.of his client’s sentence might 
in some degree réflect on his client's em- 
ployer. We do not consider that such an 
argument should weigh with us in the 
smallest degree. Such swashbuckling con- 
duct as evinced by the accused should ke 
discouraged. The Sub-Inspector who is a 
responsible officer of the Government was 
doing his duty and the accused was en- 
deavouring to force his wav into a place 
where he had no permit or authority to 
go. The Police were not in any way 
justified in beating the accused, but we 
consider that it is unlikely that the ac- 
cused could have been beaten with any 
great effect becanse we find from the re- 
cord that the District Superintendent of 
Police was present at the time and on his 
attention being directed to what was cc- 
curring he ordered the arrest of the accused. 
We order that the accused should undergo 
one week 8 rigorous imprisonment and pay 
a fine of Rs. 100, in default of payment of 


which he should undergo rigorous imprison- - 


ment for one month. The Rs. 20 which he 
‘has already paid can be credited towards 
the fine of Rs, 100 whichis now imposed 
on him, 

N. Sentence enhanced. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1837 of 1929 
February 2, 1934 
LAKSEMANA Rao, J. 
MEGAVARNAM CHETTIAR alias 
RAMASWAMI CHETTIAR-—APPELLANT 
VEYSUS 
KRISHNAN CHETTIAR AND ANOTHER— 
RESPONDENTS 

Specific Relief Act (I of 1877), se 42—Decree 
against minor — Suit for injunction against executing 

~ decree without prayer for setting aside decree, com- 
petency of. 

Where a decree was obtained ina suit against a 
minor duly represented by his natural father and the 
minor subsequently sued through his paternal uncle 
as next friend for an injunction restraining the 
decree-holder from executing the decree without 
praying for a declaration that the decree wes not 
binding on him and there was no allegation of col- 
lusion, fraud or negligence onthe part of the former 
guardian ; 

Held, thatthe suit for an injunclion without a 
prayer for a declaration that the decree was not 
binding on the minor, was not maintainable, 

Held, however, that the suit could not be dismiss- 
ed onthis ground, butthe plaintiff should be allowed 
toamend theplaint. Sellappa Goundan v. Masa 
Naicken (1) and Rashid-un-Nissa v. Muhammad 
email Khan (2), referred to, 
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S. C. A. against the decree of the Princi- 
pal Subordinate Judge of the Court of the 
Subordinate Judge of Madura in A. S. No.8 
of 1929 (A. S. No. 116 of 1928, District 
Court, Madura) preferred against the decree 
of the Court of the District Munsif of 
Madura Taluk at Madura in O. B. No. 445 
of 1927. 

Mr. K. S. Ramabhadra Iyer, 
Appellant. 

Mr. A. V. Narayanaswamy Iyer, for the 
Respondents. 

Judgment. —This second appeal 
arises out of a suit instituted by the 
appellant through his paternal uncle as bis 
next friend, for an injunction restraining 
the first respondent the decree-holder in 
O. S. No. 15 of 1923 to which the appellant 
was a party from interfering with his posses- 
sion in pursuance of the decree therein and 
the question for determination is whether 
the lower Courts were right in dismissing 
the suit on the ground that the appellant 
cannot sue for an injunction without asking 
fora declaration that the decree is not 
binding on him. The appellant was repre- 


for the 


sented in that suit by his undivided 
natural father and it is not suggested 
that his interesis were adverse 


to that of the minor. The appellant was 
thus duly represented and the suit was 
keenly contested by ihe father along with 
the other defendants whose interests were 
not conflicting or divergent. The decisions 
in Sellappa Goundan v. Masa Naicken (1) 
and Rashid-un-Nisa v. Muhammad Ismail 
Khan (2\, are not, therefore, applicable nor 
isit alleged in the plaint that the decree 
in the prior suit was obtained by fraud or 
collusion or that there was any negligence 
in ccnducting the defence in that suit, 
The decree is not, therefore, a nullity nor 
js this afresh suit on the same cause of 
action. The svit is in effect to restrain the 
first respondent from executing the decree 
in the prior suit and it follows that the 
appellant is bound to ask for . a 
declaration that the decree is - not 
binding on him. But the suit should not 
have been dismissed on that account and 
the appellant should have been permitted 
to amend the plaint and ask for a declara- 
tion that the decree is not binding on him. 
He desires an amendment and is willing to 
pay the cests incurred by the first respond- 

(1) 76 Ind. Cas. 1018; 47 M 79; (1923) M W N 775; 
45M L J 675; 18 LW &38;33 M L T 196; AlR 
1924 Mad. 297. < 

(2) 3 Ind Cas.8(4; 81 A 572,130 WN 1152: 100 
Lo3alf; BA L4If22;11 Bom. LR 1225;6M LT 
279; 19M LJ 631;361 A 168 (P O), 
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ent in the lower Appellate Court and here. 
The appellant will, therefore, be permitted 
to amend the plaint accordingly if he de- 
posits in this Court Rs. 90, for payment to 
the first respondent towards his costs in the 
lower Appellate Court and here on or before 
March 2, 1934, and the suit will be re- 
manded to the trial Court for disposal in 
accordance with law. The costs of the trial 
Court will in that event be provided for in 
the further decree and otherwise this second 
appeal will stand dismissed with costs. 

A. Case remanded. 


-m 


| CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1243 of 1933 
February 15, 1934 
MALLIK, J. 
BASUDEB MAITY—PETIMONER 
versus 
EMPEROR— Opposits Party 

Criminal Procedure Code (Act V of 1898), s. 514—- 
Surety undertaking to produce accused in Court at a 
place on certain dates—Failure to prodiice before 
Court sitting at different place and cn another date— 
Bond, if forfeited, 

Where the surety undertakes to produce the ac- 
used before Court on certain dates in a certain 
place, his failure to produce the accused before the 
Oourt sitting ina different place andon a different 
date does not ciuse forfeiture of the bond. 


Mr. Dinesh Chandra Roy, for the Petition- 
er. 
Order.—This Rule is directed against an 
order by which the petitioner who had exe- 
cuted a surety bond has been held to have 
forfeited it. What happened in the case 
was this. One Bhagbat Bhanja was a man 
against whom proceedings under s. 110, 
Criminal Procedure Code, had been started. 
The hearing of the case was fixed for 
August 8, 9 and 10, 1933, at Khakurda 
camp and the petitioner Basudev Maity, a 
muktear stood surety for the appearance of 
Bhagbat Bhanja on those three days at 
Khakurda Camp and executed a bond to 
that effect. On August 7, 1933, there was 
an application made before the Magistrate 
alleging that Bhagbat Bhanja had fallen 
ill whereupon the learned Magistrate ad- 
journed the hearing of the case to Septem- 
ber 5 and 6. Two days later, namely on 
August 9, the Court officer informed the Ma- 
gistrate that Bhagbat had absconded where- 
upon the Magistrate directed the petitioner 
Basudeb to produce Bhagbat on August 15, 
1933. The petitioner appeared before the 
Magistrate on August 15, and submitted 
that the whereabout of the accused Bhagbat 
could not be traced. Thereupon tha pəti- 
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tioner was called on to show cause why his 
surety bond should not be forfeited, and 
ihe surety bond was subsequently held by 
the Magistrate to have been forfeited. 

The order of the learned Magistrate for- 
feiting the bond cannot in my opinion be 
sustained. As observed before what the 
petitioner had undertaken to do was to pro- 
duce Bhagbat Bhanja on August 8, 9 and . 
10, 1933, at Khakurda Camp. But ha gave 
no undertaking to produce the man at the 
Sadar Headquarters where the Sub-Divi- 
sional Magistrate was on August 9, and then 
the petitioner was directed to produce the 
accused on August 15. The learned Magis- 
trate in his explanation has tried to show 
that it was the duly of the petitioner to 
draw the attention of the Magistrate to the 
defective nature of the surety bond in 
question. I need hardly say that it was no 
part of the duty of the petitioner to draw 
the attention of the Magistrate to the defects 
that were in the surety bond in question on 
account of which defects the petitioner 
could not be, strictly speaking, taken to 
task. In the circumstances I am clearly of 
opinion that there was no forfeiture of the 
surety bond that was executed by the pati- 
tioner and that being so, the order of the 
Magistrate directing the petitioner to pay 
Rs. 200 the amount of the surety bond, must 
be set aside. In the result the Ruleis made 
absolute and the order of the learned Ma- 
gistrate holding that the petitioner had 
forfeited his bond is set aside. 

N. Rule made absolute. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 659 of 1930 
March 23, 1934 
VARADAGHARIAR, J. 
ARUNACHALATHAMMAUL—Ap?ELLANT 
Versus 
ESAKKI AMMAL— RESPONDENT 
Fumily arrangzmert—Dispute as to genuinenzs3 of 
will—Compromise of rigats including reversionary 
rights —Validity—Transfer of spes su2ce. sionis. 

-~ When the question arises whether a transaction 
was really a relinquishmənt of a sp23 sucressionis 
ora bona file compromis3 of disputed rights, the . 
past thing to do would bə to look at the sub- 
stanze of tha transaction apirb altogether from any 
form which might have been given to it and if in 
substance the transaction is "found to bə only 
dealing with a s9e¢s success1onrs, then it cinaot ba 
rez>gnisad and cwnot form the basis of any binding 
obligation But if, on the other hand, the substance 
of ths transaction is found to be a bona fide settle- 
mint between the parties, then, ia spits of the 
fact that the same trans3cti2o might bs represent- 
ed. in oa3 of its aspzsts a3 dealing with a soes 
successionis, ibis none the less a real conpromisa 
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of digputed rights and would be valid and enforce- 
able. Vaddadi Kamaraju v, Kocherla Kota Venkata- 
lakshmi Pathi (1), followed. 

8. O. A. against the decree of the Court 
of the Subordinate Judge, Tinnevelly in 
Appeal Suit No. 100 of 1929 (A. S. No. 166 
of 1928, District Court, Tinnevelly) pre- 
ferred against the decree of the Court 
of the District Munsif of Tinnevelly 
in Original Suit No. 126 of 1927. 

i Mr. K. S. Sankara Iyer, for the Appel- 
ant. 

a S. Ramaswamy Iyer, for the Respond- 
ent. 


Judgment.—The plaintif is the 
daughter of one Shanmukham Pillai by 
his Ist wife. The defendant is his second 
wife. Shanmukham Pillai seems to have 
died in or about the end of February 
or the beginning of March 1925 and on 
March 17, 1925, the plaintiff presented Ex A 
for registration, claiming that it was the 
will executed by her deceased father. 
In the course of April and May several 
witnesses were examined before the 
Registering Officer and the case had been 
adjourned for further enquiry to June 6. 
Beforethe Registering Officer the defendant 
‘was contending that the will was not 
genuine and in this she was admittedly 
supported by P. W. No. 3, who was next 
male reversioner. At this. juncture, the 
plaintiff and the defendant entered into 
an agreement, marked Ex.B in the case, 
dated June 5, 1925. The defendant disput- 
ed the . genuineness of Ex. B, but both 
the Courts below have found it to be 
genuine. To understand the provisions of 
Ex, B, it is necessary very briefly to 
refer to the terms of the alleged will of 
Shanmukham Pillai. He seems to ' have 
had large outstandings to collect as well 
as debts to pay and the alleged will 
accordingly provided for the collection of 
outstandings and payment of debts by an 
agnatic relation, Sudalaimuthu Pillai whom 
he appointed executor. The will also 
provided that transactions so carried out 
by the executor 
Subramania Pillai, the Plaintiff's husband. 
. It made certain bequests including one 
for charity and a provision by way of 
life interest in a house to the widow. 
It finally directed that the balance of 
cash, which may remain after the various 
provisions in the will have been carried 
out, should be taken in equal shares by 
the plaintiff and -by one Paramaswari 
Ammal, his minor daugiter by his second 
wife, and that immovable properties 
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shall be purchased in their names out o; 
this amount. : 

As the defendant had been disputing 
the will, it is nothing strange that the 
settlement Ex. B does not expressly refer 
to the will. “But the oral evidence in 
the case, which has been in sub- 
stance accepted by both the lower Courts, 
leaves no room for doubt as to the origin 
and purpose of Ex. B, namely, that it 
was intended to settle the disputes 
between the step-mother and the step- 
daughter with reference to the latter's 
claims under Ex. A. Two provisions in 
Ex. B are, however, signifivant; (1) that 
the plaintiff should admit without dispute 
the right of the individual No.2 that is, 
the second wife, to collect the outstand- 
ings due to the said Shanmugam Pillai: 
and (2) that the amount of Rs. 850, which 
is to be paid to the plaintiff under Ex. B, 
should be utilised for the purchase of 
property in the name of the 
plaintiff. The first provision has obvious 
reference to the clause in the will which 
vests in another person 28 executor the 
right to collect the outstandings. The 
second provision in effect carries out the 
suggestion of the testator that whatever 
cash should come to the plaintiff should be 
invested in the purchase of immovable 
property. Ex. B contains a further clause 
for payment of another sum of Rs. 30( 
to the plaintif in certain contingencies 
but the claim under this head is no 
pressed in second appeal and I need not 
say more about it. 

The District Munsif gave a decree t 
the plaintiff for the sum of Rs. 850 pay: 
able to her in the first instance unde: 
the terms of bx. B. The evidence show: 
that ascontemplated by Ex. B this amoun 
was, in fact, invested in a bank bu 
when disputes arose between the partie: 
the amount was withdrawn by the defend 
ant. The learned Subordinate Judge 
after referring to certain features in th 
evidence, expresses his agreement will 
the District Munsifsofaras the genuinenes 
of Ex. B jis concerned, and he seem 
substantially to accept the first Court’ 
conclusion as to its origin and purpose 
But he holds that the arrangement i 
invalid in lawas part of the consideratio! 
for Ex. B is the relinquisbment by th 
plaintiff of. her reversionary right aa 
this is illegal as being merely a transit 
of a spes successionis. 

It goes without saying that if the tru 
nature of the transaction is that it is 
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transfer of a spes successionis, it is opposed 
to law. And ifthat part of the considera- 
tion cannot be separated from the whole 
transaction, the illegality might makeit 
impossible for the plaintiff to enforce the 
transaction in any degree. But in view of 
the circumstances attending the transac- 
tion and the provisions of Exs. A 
and B considered together, I am unable 
to agree with the learned Subordinate 
Judge that Ex. B is in part a transfer 
of the reversionary right. 

The evidence in the case shows that 
the draft from which Ex. B was written 
had been shown toa Vakil for approval, 
and the writer of Ex. B, that is, 
P. W. No.7, is himself a vakil gumastah. 
And it would also appear that the plaint- 
iff's husband and P. W. No. 7 a cousin of 
the defendant who was helping her in 
the registration enquiry, went to the Vakil 
and took his advice as to the best 
manner in which the settlement could be 
put through. It has always been recognised 
that in dealing with a question of this 
kind we must look at the substance of 
the transaction and not at the particular 
form adopted or at ths particular words 
employed inthe document. Where there are 
disputes between parties, one setting up 
a will and the other denying its 
genuineness, it will not be consistent with 
authority to look upon ` a settlement 
between the parties as amounting to a 
transfer of right by one party in favour 
of the other; it must rather be viewed as 
a partial recognition on each side of the 
antecedent right asserted by the other. 
As stated already, ths provision in Ex. B 
that the plaintiff should not dispute the 
defendant's right to collect outstandings 
has undoubted reference so the provision 
in the will and shows that it was the 
plaintiff's claim based on the will that 
were being settled under Ex. B. 


Mr. Ramaswami Ayyar for the respond- 
ent strongly relies upon the words which 
include as consideration for Ex. B, the 
“reversionary interest that the individual 
No. 2 (plaintiff) may get after the life- 
time of individual No. 1 (defendant)”. 
It does not seem to be safe to attach undue 
importance to the use of the expression 
“reyersionary interest” in the translation. 
The language in Tamil is 

“ Melpadt onnavadhu nabarukku  irrandnvadhu 
nabarin ayusukkuppin kedatthakkudiya pinbathiya- 
ththaikkagavum.” 

These words will equally apply to a right 
in the nature of aremainder. And under 
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the terms of the will the plaintiff was 
entitled by way of remainder after the 
widow's death to a half share in the 
house. It is true that the settlement in 
Ex. B covers the plaintiff's claim by way 
of remainder to the house as well as 
her present claim to a half share in the 
surplus cash assets, and I see nothing 
wrong in both those rights being settled 
by a lump payment of Rs, 850. 

Even assuming for the sake of argument 
that the Tamil words above reproduced con- 
note a ‘reversionary’ interest inthe strict 
legal sense, that does not necessarily show 
that the transaction amounts to atranfer of 
a spes successionis. As already stated, the 
widow was disputing the genuineness of the 
will and from her point of view the 
plaintiff's claim, if any, can only be on 
the footing of the intestacy of her father. 
And if those who advised the parties did 
not wish to commit the defendant to the 
use of the language that may suggest an 
admission of the genuineness of the will 
by the defendant, it is nothing strange 
that they used a form of expression 
which will make the transaction a non- 
committal one so far as the defendant was 
concerned. But as stated already, the 
plaintiff was putting forward her 
claim on the basis of the will and when 
the respective claims are settled by an 
amicable arrangement, the substance of 
the transaction must be held to 
be that the parties settled their disputes 
without prejudice to their respective con- 
tentions. 

I respectfully’ adopt the language of Sri- 
nivasa Ayyangar, J. in the casein Vaddadi 
Kamaraju v. Kocherla Kota Venkatalak- 
shmi Pathi (1) that 

‘Gq guch cases when the question arises whether 
the transaction was really a relinquishment of a 
spes successionis or a bona , fide compromise of 
disputed rights, the best thing to do would be 
to look at the substance of the transaction apart 
altogether from any form which might have been 
given to it, If in substance the transaction ig 
found to be only dealing with the spes successtonis, 
then of course it cannot be recognised and cannot 
form the basis of any binding obligation. Bat 
if, on the _ other hand the substance of the 
transaction is found to bea bona fide settlement 
between the parties, then in spite of the fact 
that the same transaction might be represented 


in one of its aspects as dealing with a spes suc- 
cessionis it is nonetheless a real compromise 


of disputed rights.” 
In this view I see no reason to hold 


that kx. B is invalid or unenforeesle, 
I azcordingly set aside the decresof the 


(1) 88 Ind Oas. 982; 49 M LJ 296; 21 L W 714 
JR 1925 Mad, 1043, 
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learned Subordinate Judge and restore 
the decree of the District Munsif. Asto 
costs, the plaintiff will get from the 
defendant only three-fourths of his costs 
in this Court as well as in the lower 
Appellate Court. 

When the defendant pays the amount 
into Court as per direction of the decree 
of the District Munsif, the plaintiff will 
draw ike money only after executing, if 
the defendant ‘so desires, a document 
releasing all her rights to her father's 
property as ccntemplated by Ex. B. 

A. Decree set aside. 
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RANGOON HIGH COURT 
Criminal Revision Application No. 149-B 
of 1934 
April 26, 1934 
Mossty, J. 

8. D. VARDON—Appticant 


. ersus 
Carr. R. HEARSEY—Opposite Party 
Criminal Procedure Code (Act V of 15984, s. 209—- 
Complainant, if should have personat knowledge of 
facts—Magistrate'’s duty before issuing process— 


Accused, if has aright to be present in enquiry under 
s. 202, 


Complaints may generally he made by any person 
aware of the commission of an offence, and not 
necesearily by the person injured. The person 
making acomplaintneed not himself have personal 
knowledge of the facts constituting the complaint, but 
before issuing process on such allegations the Magis- 
trate should satisfy himself on proper materials that 
a case for issue of process has been made out. 

in enquiries under s. 202 the accused has no right 
to be present. Baidya Nath Singh v. Musprait (1) 
and Bhim Lal-Sah v. Bisa Singh (2), referred to, ` 


Cr. R. App. against an order of Seventh 
Additional Magistrate, Mandalay, March 7, 
1934. 

Mr. K. C. Sanyal, for the Applicant, 

Judgment.—This is an application in 
revision against an order of the Seventh 
Additicna] Magistrate, Mandalay, in his 
Criminal Trial No. 9 of 1934, where he direct- 
ed process to issue against the accused, the 
present applicant Mr. Vardon, a Higher 
Grade Pleader of Mandalay, on a complaint 
by Capt. Hearsey under s. 409 Indian Penal 
Code. Capt. Hearsey is the brother-in-law 
and agent with power-of-attorney of Mr. 
F. A. Williams, and Mr. Vardon had teen 
collecting for some years certain moneys 
due to the estate of Mr. William's father, 
to which Mr. Williams had obtained letters 
of administration. It is not stated for 
how long this has been going on but the 
uccounts of Mr, Vardon filed ge from 
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September, 1926, to October 1933, when 
what is headed “Final statement of ac- 
counts” was furnished by Mr. Vardon. The 
item complained of in ihat account is 
one of December 30, 1929, whare a cash 
payment made to Mr. Williams “on the 
date of the previous settlement” of Rs. 250 
is debited against the collections made by 
Mr. Vardon on behalf of the estate, All 
other payments made, apparently to Mrs. 
Williams, in this account are shown as 
having been by cheque. It is not said when 
the previous statement was. 

Capt. Hearsey was examined on oath 
as complainant, and said that Mr. Vardon 
subsequently claimed that the payment in 
question was made to Mr. and not Mrs. 
Williams. He said that Mr. Williams 
denied the receipt of the money, and 
that Mr. Vardon could not produce a 
receipt to support the payment. Whether 
the complainant had any personal 
knowledge of the matter is nct apparent, 
It is clear; however, that the presence of 
the real complainant Mr. Williams could 
easily have’ been procured, and he was 
present on a subsequent occagion—the date 
on which the accused was directed to ap- 
pear, There is an entry in the Diary of 
that date to the effect that Mr. Vardon 
again explained that the payment was to 
Mr. Williams‘ and that Mr, Williams 
stated that he did not receive the money 
in question. This statement, however could 
not be taken in lien of a proper com- 
plaint by Mr. Williams. As is pointed 
out in Sohoni's Commentary on the defini- 
ticn of “complaint in s. 4, Criminal 
Procedure Code, p. 17, Edition 18, 1931, 
complaints may generaliy be made by any 
person aware of the commission of an 
offence, and not necessarily by the person 
injured. The person making a complaint 
need not himself have persoual knowledge 
of ihe facts constituting the complaint, 
but before issuing process on such allega- 
tions the Magistrate should satisfy himself 
on proper materials that a case for issue 
of process has been made out. It was 
clearly desirable in the present case that 
the Magistrate should have acted under 
s. 202, Criminal Procedure Code, and 
have delayed issuing process before he was 
satisfied, at least, by an examination ot 
Mr. Williams that there was proper materia 
for proceeding. 

It is also contended by the applicant 
in revision that on the face of the com. 
plaint itself no criminal offence was dis 
closed. I do not propose here to remark: 
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on this further than to say that the 
Magistrate should satisfy himself by a 
proper examination of the complainant, 
and if necessary, by further inquiry that 
there is reason to believe that a criminal 
offence has been committed. I will only 
draw the Magistrate's attention to the 
rulings to-the effect that in sach enquiries 
the accused has no right to be present 
and he must make up his mind from ths 
examination of the complainant and, if 
necessary, from further examination of his 
witresses: Seeon this Badiya Nath Singh 
v. Muspratt (1), and Bhim Lal Sah v. 
Bisa Singh (2). The Magistrate’s order 
directing summons to issue to Mr. Vardon 
will be set aside in revision and ib will 
“be directed that he proceed on the lines 
indicated. here, and make a preliminary 
inquiry under s. 202, Criminal Procedure 
Code. i 

D. Order accordingly. 

(1) 14 O 14l. 


(2) 18 Ind. Cas. 245; 40 O 444; 14 Or. L J 57; 17 0 
W N 290. 


——— 
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KRISHNA KUDVA AND ANOTHER — 
APPELLANTS 
VETSUS 
MULKI SRI VENKATARAMANA 
TEMPLE sy TRUSTEES M. LAXMANA 
SHENOI AND O0TAERS — RESPONDENTS 

Limitation Act (IX of 1808}, s. 10, Sch. I,- Arts. 
61, 62, 120~Suit by succeeding trustee against prior 
trustee for recovery of sums taken by latter from 
‘temple funds— Limitation —Article applicable. 

The defendant was the trustee of a temple and 
the plaintiffs succeeded himin 1922, The plaintiffs 
filed a suit in 1973 to recover from the defendant 
a certain sum of money which the latter had taken 
from the temple funds for the expenses of a 
litigation to remove him from the trusteeship and 
to have a scheme framed: 


Ifeld, that the suit was governed by Art, 1:0 
of the limitation Act and not bys. 10, or Arts, 
6l or 62, the cause of action arose only 


when the defendant ceased to be a trustee and 
thes suit was not time-barred Vidavaruthi v. 
Baluswami Ayyar (') and Jaishth Madho Achartyaji v 
Ashram Narainjit (2) distinguished. 

5.0. A. against the decree of the 
District Court of South Kanara in Appeal 
Suit No. 393 of 1925 preferred against the 
decree of the Court of the Subordinate 
Judge of South Kanara in Original Suit 
No. 8uv of 1925. 

Messrs. B. Sitarama Rao and K., P, Sarvo- 
thama Rao, for the Appellants. 
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Measra. T. S. Anantırama Iyer anl 
M. R. Kini and K. Y. Adigı, for the Res- - 
pondents. 

Judgment.—The defendant was the 
trustee of a temple and the plaintiffs 
succeeded him in January 1922. They 
filed this suit in 1923 to recover from 
the defendant a certain sum of money 
which he had taken from the temple 
funds for the expenses ofa litigation to 
remove him from the trusteeship and 
have a scheme framed. Both the lowe 
Courts have given the plaintiff a decree 
for the amount claimed, 

Mr. Sitarama Rao (for the appellant) 
contends that the claim must be held to 
be barred by limitation as it cannot be 
held to fall under s.10 of the Limitation 
Act in view of the observations of the Privy 
Council in Vidyavarutht v. Baluswami 
Ayyar (1), that in the case of ‘these 
temples it cannot be said that there is 
any property vested in the trustee in the 
English sense. It seems to me unnecessary 
to deal with that contention though there 
are one or two observations in the lower 
‘Court's judgment which rest upon the 
basis of the applicability of s. 10. As the 
lower Court points out, the defendant 
was the trustee of the temple till January, 
1922, and no cause of action accrued to 
anybody else as long as he continued to 
be the trustee. The plaintiffs have filed 
this suit within 2 years of their assuming 
office. The case in Jaishth Madho Achari- 
yaji v. Ashram Narainji (2), on which Mr. 
Sitarama Rao relies, no doubt supports, 
his contention as to the inapplicability . 
of s. 10 to circumstances Jike those of 
the present case. It is also tfue that in 
that case the learned Judges applied Art, 
62, but the particular article applicable 
does not seem to have been discussed 
before them. There were other mutawallis 
managing along with the defendant and 
that is perhaps the reason why it was 
assumed that if s. 10 was out of the way 
the suit would be governed by Art. 62. 
Further it is not possible to gather from 
the report the material dates with refer- 
ence to which one could say whether 
even the application of Art. 120 would 
have made any difference in the result 


(1) 65 Ind. Cas. 161; 44 M 831; (1921) M W N 449: 41 
MLJ 316;3 U PLR (PO) 6% 15 LW 7; 30M L 
T 65;3 P LT 235; 48 1 A 392; 26 OWN 537; 94 
Bom, L R629; 20A LJ 497; ALR 1922 (PO) 133 


PO. 
i (2) 108 Ind. Cas. 452; 50 A 265;25 A L J 1017: 
AIR 1928 All, 134; I L T 40 A 126, : 
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there. The language of Art. 61 is that it 
applies to a suit for money payable to 
the plaintiff for money paid for the de- 
fendant. It is difficult to see how -the 
present suit falls within that description 
and it seems to me equally difficult to 
describe the present suit as one for money 
payable by the defendant to the plaint- 
iff for money received by the defendant 
for the plaintiff's use within the meaning 
of Art. 62, The case has really to be 
governed by Art. 120. 

Mr. Sitarama Rao however contends 
that apart from the objection on the ssore 
of limitation the present suit is really 
barred under O. TI, 1.2 by reason of the 
fact that these very plaintiffs had 
instituted an earlier suit (O. S. No. 1 of 
1923 on the file of the same Court) for 
recovery of certain amounts taken by the 
defendant for depositing the same in 
Court in pursuance of the first Court's 
decree in O. S. No. 26 of 1915. In this 
connection Mr. Sitarama Rao relied upon 
a casein Manohar Dass v Situl Prasad (3) 
which lays down that successive suits 
cannot be brought against an agent for 
different sums misappropriated by him at 
different times and tbat the proper remedy 
is a single suit for accounts. Whether 
the reasoning in that case will exactly 
apply here or not, I should have been 
disposed to give more serious considera- 
tion to this objection of Mr. Sitarama 
Rao if I had before me materials which 
will enable the Court to come to a satis- 
factory conclusion on thispoint. It cannot 
be said to be an abstract question of 
law and the pleadings in O.S. No. 1 of 
1923 are not part of the record in this 
case. No such objection seems to have 
been raised in either of the Courts 
below and it seems to me unsafeto base 
‘a decision on this point merely on the 
judgment in that suit which has been 
filed as Ex. D. 

In this view the Second Appeal 
and is dismissed with costs. 


fails 


A. Appeal dismissed. 
(3) 23 WR 418 
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‘SIND JUDICIAL COMMISSICNER’S 
a COURT | 
Criminal Revision Application No. 18 of 1934 
May 4, 1934 
Ferrers, J. U., AND RUPOHAND, A J.C. 
GHANSHAMDAS GIANCHAND— 
APPLICANT 
versus 
NENUMAL — OPPONENT 

Penal Code (Act XLV of 1860), ss. 499, 219—Action 
for defamation against witness — Immunity from— 
English Law, if to be applied- Complaint of defama- 
tion in respect of civil Court proceedings—Court's 
duty to see that provisions of s. 209, Penal 
Code are not evaded—Complaint of defamation against 
witness, when to be permitted—Evidence Act (I of 
187291, s. 132—Compulsion referred in s. 132, Evi- 
dence Act— Meaning of. 

The question of privilege against the charge of 
defamation is one which has to be decided by the 
Penal Code and by the Evidenca Act and not by any 
maxim, however excellent that maxim may be, which 
has been universally recognised in England. 
Emperor v. Ganga Prasad (9), followed. [p. 348, col. 
Lj 


As a general rule ib is undesirable that people 
should be hampered in their access to the Courts 
and in getting justice by the fear that if they are 
unsuccessful they may be prosecuted for defamalion 
and therefore all Courts should be carefel when a 
complaint of defamation is filed in respect of pro- 
ceedings in a Civil Court to see whether the provi- 
sions of s. 209, Penal Code and Oriminal Procedure 
Code generally have not been evaded. Gangoo Mal v. 


No complaint for defamation against a witness 
should be permitted until the Court before whom 
the witness gave evidence in answer to questions put 
to him whichare relevant tothe inquiry has ex- 
pressed its opinion on such evidence. [ibid.] 

Compulsion referred to in s. 142, Evidence Act, 
may be express or implied. Itis difficult to draw a 
distinction between compulsion, express and implied. 
In every case compulsion is express although it may 
be couched in different words, and may give intima- 
tion to the witness that he is bound to answer not only 
the question which he bas objected to but every 
other question which may on a particular point be 
put to him. An intimation of that nature might 
relieve the witness of objecting toevery question 
which is put to him and which exposes him to an 
acticn, but before he can be said to have been com- 
pelled to answer a question, he must object to ans- 
wer such question, or, at any rate, the very first 
question on the same point 30 as to invite the at- 
tention of the Court to apply its mind to the question 
and to decide whether he is to be compelled to 
answer the same or not, Where therefore, there is no 
‘averment, much less proof that the applicant made 
any protest, express or implied, or that he was com- 
pelled to answer by the Court expressly or impliedly 
except the fact that he was puton his oath and put 
certain questions to which hs answered, the applicant 
js not entitled to the protection of s. 132, Evidence 
Act. [p. 350, col. 1] i 
Mr. Motiram Idanmal, for the Applicant. 


Mr. C. M. Lobo, for the Crown. 

Judgment.—In a prosecution filed by 
the opponent Nanumal against one Nenu- 
mal, the applicant was examined as a 
defence witness. In answer to questions 
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put to him in the course of his examin- 
ation he stated that during the years 1917— 
1919 he was working as an assistant of 
one Dr, Motiram, a medical practitioner 
at Hyderabad, who was now dead, and 
who had treated the opponent for a skin 
disease and joint affection cf one knee. 
He was then put ceitain questions con- 
cerning the opponent and gave the follow- 
ing answers : 

“Q.—Was complainant suffering from syphilis ? 

A.—We had a suspicion and therefore we 
asked him and he said that he had suffered 
from it ........ 

Dr. Motiram and. I treated him fora month or so, 
We were satisfied that the complainant had suffered 
from syphilis. We injected him twice with Neo 
Salvarsan, a specific for syphilis.” 

This evidence was recorded on July 27, 
1933. Six days later and before the case 
in which the applicant gave the above 
evidence was disposed of, the opponent 
filed a complaint before another Magis- 
trate against the applicant for defamation 
in respect of the above statements, stating 
therein that he had never suffered from 
syphilis or pain in the joints in 1918 and 
had never been treated by Dr. Motiram, 
the deceased, and that although the appli- 
cant was also guilty cf an offence under 
s. 193, Indian Penal Code, the opponent 
will take the necessary proceedings against 
him under that section after the disposal 
of the case in which the applicant had 
been examined as a witness. 


The learned Magistrate entertained the 
above complaint for defamation and issued 
process against the applicant. The appli- 
cant then moved the Sessions Court, 
Hyderabad, underss. 4385 and 438, Crimi- 
nal Procedure Code, for -a recommendation 
being made to this Court that the pro- 
ceedings be quashed, but that Court 
declined to do so relying uponthe Full 
Bench ruling in Bai Shanta v. Umrao Amir 
Malik (1). The applicant has now come to 
us with a prayer that the proceedings bə 
quashed. It is not disputed that under 
the English Law, no proceedings for libel 
or slander can be brought against a wit- 
ness in respect of words spoken by him 
in the course of a judicial proceeding, 
although they are uttered falsely and 
maliciously and wilhout reasonable and 
probable cause: Revis v. Smith (2), Browne 


(1) 93 Ind. Oas. 151; A IR 1926 Bom. 14]; 27 Or, L 
J 493, 50 B 162; 23 Bom. LR. 

(2) (1856) 25 LJ OP 195; 18 C B 126, 2 Jur. (N. 8.) 
lá; 27 L T (O 8)10; 4 W R506;107R K 
36, 
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v. Robins (3), Seaman v. Netherclift (4) 
Dawkins v. Rokeby (Lord) (5) and Royal 
Aquarium and Summer and Winter Garden 
Society v. Parkinson (6). i 

This absolute immunity is extended to 
witnesses on, the same grounds as those 
on which similar immunity is given to 
Judges and parties to Court proceedings, 
and rests upon the principle that it is 
essential to the full and fearless adminis- 
tration of justice that those who are pro- 
tecting their own interest or discharging 
duties in a judicial proceeding should be 
under no apprehension of ultimate pro- 
secution: In Munster v. Lamb (7), at 
p. 607* Fry, L. J., has pertinently re- 
marked : | 

“It is not a desire to prevent actions from being 
brought in cases where they ought to be maintained 
that has led to the adoption of the present rule 
of law, but it is the fear that if the rule were 
otherwise, numerous actions would be brought 
against persons who were merely discharging 
their duty ” 

The reasons on which immunity is granted 
under the English Law to witnesses both 
against civil and criminal action for libel 
or slander apply with much greater force 
in the circumstances of the present case. 
At the time when the opponent launched 
the present prosecution against the appli- 


cant, the criminal case in which the 
applicant had given evidence was not 
decided, and there was no- finding 
by the Magistrate before whom the 


evidence was recorded that it -was false. 
If a witness can be compelled to answer 
a charge of defamation before another 
Magistrate the very moment he has. given 
evidence and thus be put to worry and 
expense of a criminal trial, its evil effect 
upon the adininistration of justice may 
well be imagined. It would inter alia deter 
witnesses from giving evidence against a 
troublesome party for fear of being pro- 
secuted. It is argued that although the 
principle of English Law on which the 
immunity to witnesses is “based applies 
to a civil action for defamation as has 
been held in the case of Baboo 
Gunesh Dutt Singh v. Mugneeram (8) at 


ga) (1859) 28 L J Ex. 209; 4 H &N 186; 118 R R 


(4) (1876) 1 Or. PD 510 and 2 OPD 53; 46170 
P 1298: 35 L T 784; 25 W R139, 

(5) 1873) 8 QBD 255; 7H L 744;45 L J QB 8:23 
W R 931; 33 L T 196 , 

(6) (1892) 1 QB D 431. 

(7) (1883) 11 Q B D 588; 49 L T252; 52LJQB 
726; 47 J P 805; 32 W R 248. 

(8)17 W R 283; I1LBL R 321; 3 Suth P O J 547: 3 
Sar. P O J179 (P 0). ; 

*Page of (1883) 11 Q, B. D,—[Zad,] ; 
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p. 2544, it does not apply to a criminal 
prosecution under s. 499, Indian Penal 
Code, and that before the applicant can 
claim exemption from ‘a criminal pro- 
secution he must bring his case within 
the four corners of one of the exceptions 
contained in s. 499, Indian Penal Code, or 
bring his case within the principle laid 
down in s. 132, Evidence Act. There is a 
divergence of judicial opinion on the ques- 
tion whether the same absolute im- 
munity which applies to witnesses under 
the English Law extends to the Indian Law 
of criminal defamation. This divergence 
is due to two different schools of thought. 
One of these schools holds that the Indian 
Penal Code is exhaustive of the law of crimi- 
nal defamation, and that therefore exemp- 
tion can only be claimed under the provi- 
sions of s. 499, Indian Penal Code, and 
not on any general principles of 
English Law. In Emperor v. Ganga 
Prasad (9), at p. 696T, Knox, O. J., has said: 


“It appears to me that since the Code was enacted the 
question (privilege) is one which has to be decided 
by the Indian Penal Code and by the Evidence Act 
of 1872 and not by any maxim, however exeellent that 
-maxim may be, which has been universally recognised 
in England but has not obtained universal recognition 
in this country, unless indeed it can beshown beyond 
room for reasonable doubt that the question was 
never considered in either Code.” 

This view appears to have been accepted 
by the Calcutta High Court: see Narendra 
Nath Sircar v. Kamalbasini Dad (10), 
Haidar Ali v. Abru Mia (11), Kari Singh 
v. Emperor (12) and by the Bombay High 
Court in Bai Shanta v. Umrao Amir 
Malik (1). In McGill v. Byrne (13) at 
p. 1344, Pratt, J. C., has taken a similar 


view and has said. 

“That the English rule of absolute privilege does 
not apply proprio vigore in India is apparent from 
the proviso to s. 132, Evidence Act; for if it did, that 
proviso would be superfluous.” | 

“On this point I agree with the statement 
of the law contained in the judgment of 
Aikman, J., in Isuri Prasad Singh v. 
Umrao Singh (14) and in Emperor v. 
Ganga Prasad (9): 

‘The case must be decided with reference to s, 499, 
Indian Penal Code, and in my opinion, ‘the complaint 
makes it so clear that the case falls within the 9th 

(9) 29 A 685; 6 Or. LJ 197; A W N 1907, 235. 

(10) 23 O 563; 23 1 A18; 6M LJ 72; 6 Sar. 667 
(20). 

(11) 32 O 756; 2 Or. L J 459. 

(12) 18 Ind. Oas. 670; 49 O 433; 140r. L J 100; 17 
C W N 297. 

3) 13 Ind, Cas. 217; 5 S L R 133; 13 On LJ 


d. 
(14) 22 A 234, 


*Page of 17 W.R, —[ Bd], 
_ TPage of 29 A.—[ Ed]. 
: Page of 58. L. R.—{Ed.] 
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exception that there is no reason for tlis Cotrt to 
interfere". f 

A similar view has also been taken by 
the Rangoon High Court and the Nagpur 
Court of the Judicial Commissioner in 
Mulchand v. Baga Singh (15) and Surajmal 
v. Ramnath (16). The other doctrine is 
that enunciated in the Full Bench case | 
of the Madras High Court Inre P. Venkata 
Reddy (17). In that case a person charged 
with an offence was on his trialand asked 
by the Magistrate what he had tosay, and in 
reply madea statement defamatary of one 
of the prosecution witnesses, and it was 
held that s. 493, Indian Penal Code, was 
not exhaustive of the law of defamation and 
that the doctrine of absolute privilege as 
understood in English Law was applicable 
to determine criminal as well as civil 
liability. -In dealing with this point Sir 
Arnold White, CO. J., has said at p. 222*. 

“The question we have to determine is whether this 
Common Law doctrine of absolute privilege is part 
of the law of this country, or whether an the true 
construction of s. 499, Indian Penal Code, the law of 
defamation as laid down in that section excludes the 
application of this doctrine. The contention in 
support of the latter view was that the law of de- 
famation, so far as this country was concerned, was 
created by s, 499, and inasmuch as that section con- — 
tains no reference to this English Common Law 
doctrine of absolute privilege, it should be inferred 
that it was the intention of the legislature that it 
should form no part of the law ofthis country. In 
my opinion, it does not necessarily follow that because 
this doctrine is not expressly reccgnized in 
the section, it was the intention of the 
legislature to exclude its application from the law of 
this country. The provisions of the Penal Code and 
also those of the Kvidence Act of 1872 are mainly 
based upon the English Law and itis to be observed 
that wherever the legislature in this country intend- 
ed to depart from the English Law, they made their 
intention clear by express enactment. As regards 
the Evidence Act, I may refer to s. 132 and s. 167. 
As regards s. 499,- Penal Code, the legislature has 
made it clear, by express enactment, that in certain 
zespects they intended to depart fromthe English 
Law of libel and slander. Tor instance, under the 
Penal Code, slander of a private person is a criminal 
offence; it is not so in England. It is not to be 
supposed that the framers of the Penal Code had not 
-before their minds the doctrine of the English Law 
with regard to the question of absolute privilege and 
it seems to me that in dealing with a matter of such 
importance, if they had intended to exclude its 
application, they would have made iheir intention 
clear and would not have left itto be a matter of 
negative inferences." : f 

In Peddabba Reddi v. Varada Reddi (18) 

(15) 128 Ind. Cas. 371; AIR 1931 Rang. 81; (1831) 
Or. Cas. 369; 32 Cr.L J 132; 8 R 359, 

(18) 105 Ind. Oas. 820; A I R 1923 Nag. 58; 28 Cr L J 
996; 9A I Cr. R 204, 

(17) 14 Ind. Oas. 659; 36 M 216; 13 Cr LJ 275; 
(1912) M W N 476; 11M LT 416; 23 ML J 39, 

(18) 116 Ind. Cas. 337; AI R 1929 Mad. 236; 29L W 
210; £1929) M W N 84; 3U Or, L J 613; 52 M 452; 56 M 
L J 570. A WENANG i 

*Page of 35 M.—[Hd.] 
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a Division Bench of the Madras High Court 
has however held thata witness has no ab- 
solute privilege as regards the statements 
made by him, bat only a qualified 
privilege . under exception 1 or 9 of 
8. 499, Penal Code. Their Lordships 
have declined to follow 
Sesha Setti (19), and have relied upon 
the observations of the Full Bench 
of the Madras High Court in Gopal Naidu 
v. Emperor (20) where it was held: 

_ ‘The Criminal Law of India his been codified 
in the Penal Oode anil the Criminal Procedure 
Code; the former Code deals specifically with 
offences and states what matters will afford an 
excuse or a defence to a charge of any offenca, and 


the Court is not entitled to invoke the Oommon 
Law of Englandin such matters at all.” 


Bat it is curious that neither the case 
of Gopal Naidu v. Emperor (20) not the 
case of Peddabba Reddi v. Varada Reddi 
(18) refers to the dictum of White, C.J., 
in In re Venkata Reddy (17). As at present 
advised, I am inclined tothe view that 

_ the opinion of Knox, C. J., should prevail, 
and that it is for the legislature to set 


at rest this divergence of judicial opinion . 


by bringing the law in India into con- 
formity with that in England. 

With regard tos. 132, Evidence Act, 
again, it would appear that there is a con- 
flict of decisions more or less based on a 
desire inthe minds of some Judges to put 
a liberal interpretation on the expression 
“compelled to answer” so as to afford 
witnesses the, absolute privilege which 
they enjoy under the English Law. Section 
132 reads: 

_ “A witness shall not be excused from answer- 
lug any question as to any matter relevant to the 
matter in issue in any suit or in any Civil or 
Criminal proceeding, upon the ground that the 
answer to such question will criminate or may 
tend directly or indirectly to criminate such 
witness, or that it will expose or tend directly 
or indirectly to expose such witness to a 
penalty or forfeiture of any kind: Provided 
that n> such answer which a witness shall be 
compelled to give, shall subject him to any arrest 
or prosecution or be proved against him in any 


Oriminal proceeding, except a prosecution for giving . 


false evidence by such answer.” 


In Emperor v, Cunna (21) 1t was decided 
that unless a person objects to any 
question the answer to which is likely tO 
incriminate him, he cannot be said to have 
been compelled to give such answer with- 
in the meaning of the proviso; And at 


(i9) 11 M477; 1 Weir 586, 

(20) 73 Ind. Oas, 343; A LR 1923 Mad. 523; 24 Or. 
LJ 599; 46 M 605; 17 L W 592; 44 MLJ655; 32 M 
L T 352; (19:3) M W N 425. 

-_ (21) 59 Ind. Oas. 324; A I R 1920 Bom, 270; 22 Or L 
J 68; 22 Bom, LR 1347, 
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p. 1271*, Hayward, J., has said: 

“If a man voluntarily makes an incriminating 
statement, he must take the consequences for it. 
He can only plead protection if he has specifically 
declined to make the statement, and has been 
specifically compelled to do so by the Gourt.” 

These observations have been referred 
to with approvalin the Full Bench case 
of Bai Shantav. Umrao Amir Malik (1). 
In Peddabba Reddi v. Varada Reddi (18), it 
is held that itis a question of fact in 
each case whether the witness had been 
compelled to answer the question com- 
plained of. The ‘compulsion referred: to 
in s. 132 being something more than being 
put in the witness-box, and being sworn 
to give evidence, but such compulsion 
may be express or implied. At p. 2997, 
col. 1, Devadoss, J., has said: 

“Whether the witness seeks the protection of the 
Court in a set form of words or not, if the witness 
is made to understand directly or indirectly that 
he has no opticn in the matter butto answer all 
the questions put to him, I conceive he would 
bring himself within the proviso tos. 132. Iam 
not. prepared to hold that the proviso would only 
apply to witnesses who ask in somany words 
the protection of the Court under s 132. The 
words of the proviso should be understood in the 
ordinary sense and the word ‘compelled’ means 
forcing or insisting upona witness to answer the 
question. The witness may not know that he 
should apply for protection; but any reasonable 
man ought to know that any statement defamatory 
of another would expose him to a charge of de- 
famation. If he hesitates to answer and the Court 
tells him be must answer the question, I would 
hold that that hesitation and the direction of the 
Court to the witness to answer would bring the 
witness within the proviso.” 


All the earlier important rulings on the 
point have been discussed in the above 
case some of which take a still more 
liberal view of the section, such as 
Emperor v. Ganga Sahai (22) and Emperor 
v. Chatur Singh (23). Both these rulings 
are contrary to the observations of Sir 
Jchn Edge in an earlier case of the same 
High Court in Queen-Empress v. Moss (24) 
where he has said: 

“In my opinion ‘compelled’ in s. 132, Evidence 
Act, only applies where the Court has compelled a 
witness to answer a question, and not to a case 
in which the witness has not asked to be excused 
from answering a question but gives his answer 
without any claim to have himself excused. [ 
think that in reading s, 132 and considering 
the word ‘compelled’ in. the proviso, we must not 
overlook the earlier part of 8. 132, which says 
‘witnes3 shall not be exeused’.” 


(22) 54 Ind. Cas. £90; A IR 1920 All, 140; 21 Cr. LJ 
186; 42 A257; 18A LJ 112. - 
(23) 58 Ind. Cas 823; A I R192] All. 362; 43 A 92: 
18 ALJ 949;2U P LR (A) 355, 
(24) 16 A 88; A W N 1894, 23. 
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It is difficult to draw a distinètion het- 
ween compulsion, express and implied. 
In every case compulsion, is expre-s al- 
though it may be couched in different 
words, and may give intimation-to the wit- 
ness that he is bound to answer not only the 
question which has objected to but every 
other question whichmay on a particular 
point be put to him. An intimation of 
that nature might relieve the witness of 
Objecting to every question which is put 
to him and which exposes him to an action, 
but before he can be said to have been 
compelled to answer a question, he must 
object to answer such question, or, at any 
rate, the very first question on the same 
point so as to invite the attention of 
the Court to apply its mind to the ques- 
tion and to decide whether heisto be com- 
pelled to answer the same or not. In the 
present case, there is no averment much 
less proof that the applicant made any 
protest, express or implied, or that he was 
compelled to answer by the Court expressly 
or impliedly except the fact that he was 
put on his oath and put certain questions 
to which he answered. 

It would therefore appear that the ap- 
plicant is not entitled tothe protection 
of s. 132, Evidence Act, either. But his 
case does not end there. A further and a 
more imporiant point requires consideration. 
It is beyond doubt that on the very face 
of the complaint filed against the applicant 
the defamatory matter complained of was 
uttered on a privileged occasion within 
the meaning of Excep.9 to s. 499, Indian 
Penal Code. The contention of the opponent 
was that the matter complained of was 
absolutely false and hence the privilege 
was gone. f 


But so far as the question went, it was 
sub judice at the date of the complaint, 
The Magistrate before whom evidence 
was given had not given judgment and 
there was therefore no finding by him that 
the evidence was false. Until there was 
a finding to that effect, or, in the event 
of there being no finding one way or the 
other, there was prima facie evidence other 
than that of the opponent to prove that the 
applicant had knowingly committed delibe- 
rate perjury, there was no sufficient material 
before the Magistate for issuing process for 
defamation. In Gangoomal v. Emperor (25), 
at p. 84 Kennedy, J. O. delivering a 


(25) 86 Ind, Oas. 1005; A I R 1925 Sind 263; 26 Or. L 
J 941; 185 L R83. 
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judgment of a Bench of this Court has 
said: 

_ “We are extremely reluctant to quash proceedings 
in limine but would do so in a proper case. It is 
to be observed that the ordinary remedy of the 
person who had had a false suit brought against 
him is to apply to the Court to prosecute the 
plaintiff under s, 209, Indian Penal Code. And in 
that case one has the benefit of the Court’s opinion 
as to whether the plaintiff was acting with any 
sinister and improper intentions. We do not say 
that in no case it is permissible to make a statement 
in a plaint a ground of prosecution for defamation, 
because it is quite possible that the plaint may 
not only be untrue but alse might contain grossly de- 
famatory matter which was not necessary for the 
purposes of litigation, But as a general rule it is 
undesirable that {people should be hampered 
in their access to the Courts and in getting justice 
by the fear that if they are unsuccessful they . 
may be prosecuted for defamation, and therefore we 
think that all Courts should be careful when a 
complaint of defamation is filed in respect of 
proceedings in a Civil Court to see whether the 
provisions ofs. 209, and the Criminal Procedure 
Code, generally have not been evaded.” 

These observations apply with greater 
force toa complaint filed against a wit- 
ness before the Court in which he gave 
evidence has held him to be a perjurer. 
The observations made in the above case 
are binding on us unless we refer the point 
to a Full Bench. A good deal might be said 
with regard to the question whether when 
the Court has held a witness to be a per- 
jurer it is incumbent upon a party to apply 
to the Court to prosecute him for perjury. 
and to file a prosecution for defamation 
only in the event of the Court refusing 
to file a prosecution for perjury. If this 
question does arise in any case, it may 
require further consideration. But there 
can be no doubt that no complaint for 
defamation against a witness should be 
permitted until the Court before whom .the 
witness gave evidence in answer to 
questions put to him which are relevant to 
the inquiry has expressed its opinion on 
such evidence. We think, therefore, that 
the present complaint is clearly premature 
and makes out no case for process issuing, 
We accordingly quash the proceedings. 

D. Proceedings guashed. 


MADRAS HIGH COURT 
Second Civil Appeals Nos. 261 and 263 
of 1930 
March 12, 1934 
ICRISHNAN PANDALAI, J. 

S. M. KADIRVELU AMBALAM— 
APPELLANT 

Versus : 
ALAGAPPAN AMBALAM AND oTHERS— 
RESPONDENTS 
Madras Estates Land Act (I of 1908), ss. 116, 117— 
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Sale— Failure of Deputy Collector to appoint officer 
for sale before issuing proclamation—Sule held 
within 3 days of appointment of officer- Validity 
of sale—Duty of Deputy Collector. 

Under ss. 116 and 117 of the Madras Estates Land 
Act it is the duty of the Collector in the first in- 
stance to appoint an officer to conduct the sale and 
it is for the latter officer tofix date for the sale and 
cause it to be proclaimed by beat of drum in the 
village in which the holding is situated, and im 
fixing the date of sale, not less than 30 days should 
be allowed from the date on which the proclamation 
was made. 

Where the Deputy Collector without appointing 
any officer to conduct the sale issued proclamations 
of sale himself on February 12, 1929, and then on 
March 11, 1927, issued a sale warrant to an amin 
directing him to publish the proclamations, and the 
sale was held bythe amin on April 9,1927: 

Held, that the sale was invalid inasmuch as 

(i) the Deputy Collector was incompetent to issue 
the proclamations of sale, and 

(it, because the sale was held before the expiry of 
30 days from the date of the appointment of the sell- 
ing officer 

S. ©. A. against the decrees of the Cceurt 
of the Subordinate Judge of Sivaganga in 
A. S. Nos. 140 and 139 of 1928, preferred 
respectively against the decrees of the 
Court of the District Munsif of Sivaganga, 
in O. S. Nos, 297 and 312 of 1927. 

Mr. B. Sitarama Rao, for the Appellant. 

Mr. V. Ramaswamy Ayyar, for the Res- 
pondents. 

Judgment.—The only question in these 
appeals is whether the sales of the respec- 
tive ryots’ holdings in pursuance of notices 
under s.112 ofthe Estates Land Act at 
which the appellant became the purchaser, 
were valid or liable to be set aside as not 
having complied with the requirements 
of that Act for the proper conduct of the 
sales. The sales were attacked on various 
grounds which are not now material because 
the only ground on which the learned Judge 
below has declared against the sales is 
that the provisions of ss. 116 and 117 of the 
Estates Land Act have not been complied 
with. What happened was that after the 
land-holder had issued the notice and the 
fact was intimated to him, no suits having 
been instituted according to s. 114, the 
Deputy Collector issued proclamations of 
sale on February 12, 1927. These were 
served on the ryotson February 24, 1927. 
No Officer to conduct the sale had been 
til] then appointed by the Deputy Collector 
but on March 11, 1927, a sale warrant was 
issued to an amin directing him to affix 
the enclosed proclamation in some con- 
spicuous place and also to publish it by 
beat of drum in the village. It is to be 
presumed that the amin did so but when (?) 
it does nct appear and eventually the sale 
was held by the amin on April 2, 1927. 
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The question is whether the above sale 
satisfies the requirements of ss. 116 and 117. 
The lower Appellate Court has held, I 
think rightly, that according to those sec- 
tions it is not the duty of the Oollector to 
issue the proclamation of sale but he has 
in the first instance to appoint the officer 
to conduct thesale. It is the duty of the 
latter officer to fix a date for the sale and 
cause it to be proclaimed by beat of drum 
in the village in which the holding 1s 
situated and in fixing the date of sale, not 
less than 30 days shall be allowed from 
the date on which the aforesaid proclama- 
tion is made. In the procedure which 
actually was followed in these cases no 
officer to conduet the sale was appointed at 
all until March 11, 1927. But even before 
that date the Deputy Collector himself had 
issued the proclamation of sale no doubt 
fixing the date for the sale. This he was 
incompetent to do because according to the 
two sections it is the officer whu conducts 
the sale or the selling officer as he is called 
in s. 117, that has to fix the date of sale 
and issue the proclamation accordingly, and 
secondly, it is provided that 30 days at 
least shall expire from the date on which 
the aforesaid proclamation is made, i. e., the 
proclamation by the selling officer. Obvious- 
ly in this case 30 days did not elapse be- 
cause there were less than 30 days between 
the date of appointment ofthe amin and the 
date of the sale. On both these points the 
sale was affected by material irregularity 
which deprived the sale of all validity. 
The two appeals are dismissed with costs. 


A. Appeals dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 2041 of 1931 
March 16, 1934 
LorRT-WILLIAMS AND M. O. Guosz, JJ. 
KHIROD BEHARI DUTT— APPELLANT 
VETSUS 
MAN GOBINDA AND ofHERS— 
RESPONDENTS A 
Contract Act (IX of 1872}, s. 2—Competency to sue 
—Coniract made for benefit of third person—Third 


‘person's right to sue on contract. 


Although ordinarily only a person whois a party 
to the contract can sue on it, yet where a contract is 
made for the benefit of a third person, thers may be 
an equity in the third person to sue upon the contract. 
Muhammad Khan v. Husaini Begam (19), Deb 
Narayan Dutty, Chunilall Ghose (20) and Dwarika 
Nath v. Priyanath (22), followed, Subbu Chetti v, 
Arunachallam Chettiar (23), not followed. Ip, 360, 


col. L] | 
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C. A. from -an appellate decree of the 
oe Judge, Bankura, dated March 31, 
1931. : 


Messrs. H. D. Bose, Bankim Chandra 
Mukherji and Satish Chandra Sinha, for 
the Appellant. 

Messrs. Satcouripatt Roy, Santimoy 
Satlendranath Banerjee and 
Bireswar Chatterjee, for the Respondents. _ 

Lort-Williams, J.—This appeal arises 
out of a suit for arrears of rent. The 
facts are not disputed. The plaintiff is 
the usufructuary ‘mortgages of the zemin- 
dar (defendant No.7). The Dutta defendants 
(defendants Nos. 1 to 6) are the zemindar's 
tenants of the jama in suit consisting of 
seven moujas in Pergana Shyamsundarpur. 
The Panda defendants (defendants No. 8 
to 17) heid the land in darmokarari lease 
under the Dutta defendants by a kabuliyat 
wherein it was stipulated that the Pandas 
would pay the Dutta’s mokarari rental 
direct to the zemindar and would in- 
demnify the Dultas against any claim 


made by him. Further it was stipulated ` 


“as security for the due discharge of my liabili- 
ties for the said jama and the said Trust (Barat) 
as described above in the present kabuliyat, Ido 
hereby create a charge (pratibandhak) upon my 
mokarart interest in the Moujas of Jharya and 


‘Shyampur, both in my khas possession.” 


This is an agreed translation.. The 
kabuliyat was acted upon -by all ihe par- 
ties interested, in respect of former 
payments of rent. That: is to say the 
Pandas used to pay the zemindar’s rent 
direct, and the arrangement was accepted 
by him. The sole question for decision is, 
whether the plaintiff can rely upon this 
contract which was made between the 
Pandas and the Duttas, and get a 
decree for his ` rent against the 
Pandas. On this point what was the old 
rule of the English Common Law is beyond 
dispute. ‘No one but the parties to a 
contract can ‚be bound by it or entitled 
under it: Anson, Law of Contract (Edn. 
16) 274. ‘A third person cannot þe- 
come entitled by the contract itself to 
demand ihe performance of any’ duty 
under the contract,’ Pollock, Principles of 
(Edn. 9), 212, 220. ‘No man 
can enforee a contract to which he is not 
a party, even though: he has a direct 
interest in the performance of it," Salmond 
and Winfield, Law of Contracts, 18. The 
law was stated ‘in-positive and unmistak- 
able terms in Tweddle v. Atkinson (1), 


(2) (1861) 1B & S393; 50 L J QB 265; 8 Jur, (N. 8) 


932; 4 LT (x 8) 408; 9 W R 781; 124 R R 610, 
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aud in Dunlop Tyre Co. v. Selfridge (2). 
Viscount Haldane, L. C. said (p. 858*): 
“Tn the Law of England certain principles 
are fundamental, One is that only a 
person who is a party to a contract can 
sue on it, Our law knows nothing of a 
jus quaesitumtertio arising by -way of 
contract.” But to this rule Courts of 
Equity introduced exceptions, A contract 
can create no right or liability in a person 
who is not a party to it; unless he can 
claim or be charged through a party, as 
in the case of a cestui que trust claiming 
through a trustee, or a principal claiming 


- or being charged through an agent,: Leake 


on Contracts (Edn. 7),-p. 301. 

The necessity for the Common Law rule 
arose out of the implications of the old 
Comrron Law action in. assumpsit. The 
reason for the exceptions was the necessity 


io provide some escape from the 
harsh and inelastic bonds of the 
old rule. Like so much else in the 


progressive growth of English Law, this. 
expansion was achieved by means of the 
dual fictions of trust and agency. In India 
there are no reasons legal, historical or 
otherwise, why we should shrink from a 
frank recognition of this fact. A-careful 
examination of the English decisions on 
the point leads inevitably to the conclu- 
sion that they were based upon fiction. 
This tendency began prior tothe decision 
in Tweddle v. Atkinson (1).; Thus in 
Dutton v. Poole (3), a donee beneficiary 
was allowed to sue in assumpsil, though. 
shé was a party to the contract and gave 
no-consideration. But its rapid extension 
was due to Courts of Equity which re- 
cognised a right in a contract beneficiary: 
Thus in Tomlinson v. Gill (4), the defend- 
ant had promised a widow that if she 
would consent to hig being appointed a co- 
administrator with her of her deceased hus- 
band’s estate, he would pay the debts of 
the deceased to the extent of any deficiency 
in the assets. The plaintiff, a creditor of 
the deceased, brought a bill in, equity to 
enforce this promise and obtained a decree 
on the ground, as stated by Lord Hard- 
wicke, that the promise was-for the benefit > 
of the creditors, and the widow was atrustee 
for them. ` 

This was probably the origin of the 
use of the conception of a trust for the 


(2) (1915) A 0817; 34 L J K B 1680; 31 T L R39 
598 J 439: 113 L T356. . 
(3) (1688) 2 Leav 210: 83 E R 523. 
(4) (1755) Ambler 330. 
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benefit of a contract beneficiary. It is 
clear that in that case this was a fiction. 
There was no trust fund to be adminis- 
tered either by the defendant or the pro- 
misee, Doubtless the defendant and the 
widow were irustees of the deceased 
husband's estate, but this was not the 
object of the contract, but the pay- 
ment of any deficiency in the estate. 
For this neither he nor she ever held any 
property or money in trust, nor did Lord 
_Hardwicke call him a trustee. It was the 
‘widow who was called the trustee for the 
creditors of the promisee made by the 
defendant, and calling her a trystee was 
merely a device for making the defendant 
keep his promise. But this conception 
was invented by the Chancery Court, and 
used to undermine and nullify the rule 
of the common law and to enforce rights 
in third persons which the Common Law 
refused to recognize. In particular it was 
used to avoid the Common Law doctrine 
of “lack of privity of contract’ and 
“stranger to the consideration.” Sometimes 
the theory of agency was used for the same 
purpose. The promisee was said to have receiv 
ed the promise as agent for the third party. 
The next case to be considered is Gregory 
and Parker v. Williams (5). Parker was 
indebted to both Williams and Gregory. 
In consideration of an assignment by 
Parker of ali his property to Williams, 
Williams promised Parker that he would 
pay £900 to Gregory in settlement of 
Parker’s debt to Gregory. Later Gregory 
and Parker brought their bill in equity 
against Williams to compel the performance 
of his promise made to Parker. The 
Master of the Rolls, Sir William Grant, 
held that the bill was maintainable and 
decreed the payment by Williams of £900 
to Gregory, on the ground that Parker 
acted as trustee for Gregory and “Gregory 
may derive an equitable right through the 
mediation of Parker's agreement,” though 
he was not a party to it, nor furnished any 
part of the consideration. 


This decision rested on Lord Hardwicke’s 
theory as stated in Tomlinson v. Gill (4), 
and it was not suggested that the property 
conveyed by Parker to Williams was held 
by. Williams as a trust fund for the benefit 
of Gregory. Williams was required to pay 
Gregory because he made a promise to 
Parker for the benefit of Gregory, Parker, 
the promisee was the trustee: and Williams, 
the promisor was not. The word trust was 


(5) (1817) 3 Mer 582; 17R R 138, 
152—45 & 46 
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not used in the contract. The money was 
to be paid to Gregory and not to Parker, 
the promisee. Parker was not intended to 
become and never, in fact,’ became a 
trustee of the £900. In Gandy v. Gandy 
(6), a husband contracted to pay money 
to trustees for the support of his wife and 
children. The trustees refused to sue; and 
the Court said there was no trust by 
virtue of which the children could sue in 
their own names. But the wife, as a 
beneficiary who had the children to sup- 
port, obtained a decree for everything 
promised. She was not the promises, and 
the promise was not to pay money to her. 
In Fletcher v. Fletcher (7), a father executed 
a. sealed covenant in which he promised 
certain persons named therein that his 
executor or administrator would pay to 
them the sum of £60,000 in trast for the 
benefit of the promisor’s illegitimate sons. 
The promisees named as trustees declined 
to act or to enforce the contract. One of 
the benéficiaries brought his own bill 
against the executors of his father’s will, 
and obtained a decree for the payment 
of the money direct to him. Here no money 
was ever held in trust. There was merely 
an executory covenant to pay money to be 
The Vice-Chancellor held 
that the covenantees wera trustees of the 
covenant, even though they never assented 
to it, and that the beneficiary could en- 
force it. But it is clear that no trust 
fund was ever created. The Court was 
merely enforcing an executory contract to 
create a trust fund, and did it by declaring 
that the named promisees were trustees of 
the covenant. The covenantor said no- 
thing of sucha trust as this. Until the fund 
was created, the plaintiff was merely a 
beneficiary of the contract, if he could 


-enforce a contract to create a trust fund, 


he should be able to enforce a contract 
to pay money in any other manner. 

There are several cases holding that a 
creditor can give an enforceable right to a 
third person by merely directing his 
debtor to pay the debt to the third per- 
son or to make an investment for him, 
the debtor assenting thereto. Thus in 
Paterson v. Murphy (3), Paterson borrowed 
£300 and promised the lender to re-pay 
part of it by. investing in consols for the 
promisee’s children. ‘The debtor never 

(6) (1834) 30 Oh. D 57; 54 LJ Oh. 1154; 33 W R803; 
53 L T 308 


(7) (1844) 4 Hare 67; 8 Jur 1010; 11 LJ Oh. 66; 67 
RR6 


(8) (1853) 11 Hare 83; 17 Jur. 298; 22 L J Oh, 882; 
17 Jur, 298; 21 L T (05) 86; 90 R R987, 
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made the investment and paid the debt 
to the lender, because the lender coun- 
termanded the direction to make it. A 
bill by the children in the administration 
of the promisee’s estate was sustained, even 
though they had known nothing of the 
transaction until after the attempted re- 
vocation. No fund was everin ihe hands 
of the defendant as a trustee. 
v. Stones (9), at the creditor's request, 
his debtor promised to pay the amount of 
the debt to third parties, the creditor say- 
ing that he “could trust him to pay 
the money according to directions.” In 
these cases. the creditor can be held to 
have made himself a trustee’ of the right 
to performance by the debtor; but it seems 
that the Court may have regarded the 
debtor as the trustee, although he merely 
made a promise to pay his debt in a 
new way, and did nob segregate any part 
of his general assets as a trust fund. 
These cases might have been, but were 
not, regarded as cases of oral assignments 
of the debt; otherwise, they were merely 
contracts by a debtor to pay to a third 
person. Courts of Equity having declared 
the promisee to be a trustee, the Court 
of Exchequer proceeded to hold that the 


promisee could sue on the contract and- 


recover, not merely nominal damages, but 
the full amount promised for ihe benefit 
of the third party, In Lamb v. Vice (10), 
the defendant, as an officer of the Palace 
Court, had given a bond tothe Knight 
Marshal of that Court, as security 
for the due performance of the 
duties of his office, and that he should 
take sufficient bail from all persons 
afrested by him. In an action by a credi- 
tor against the debtor, the defendant re- 
leased the debtor on insufficient bail, with 


“the result that the creditor lost his money. 


Thereupon the Knight Marshal brought 
an action of debt on the defendant's bond 
for the benefit of the creditor. It was argued 
the plaintiff could recover only 
nominal damages, because the defendant's 
breach had caused him no loss. The Court 
held, however, that the plaintiff could re- 
cover the full amount of the injury’suffered 
by the creditor. 

. The bond was a contract between the 
defendant and the plaintiff which partly 
benefited third parties, but there was not 
a word in the bond itself to indicate that 
the plaintiff was acting as a trustee for 

(9) (1868) 38 L J Gh, 46; 19° L T 259. 


(10) (1840) 6 M & W 467; 8 D PO 360;9L J Ex. 
177; 4 Jur, 341,55 R R 694. 
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them. Clearly, the concept of a trust was 
used in this case only for the purpose of 
enabling a third party, who was one of a 
class benefited by the contract, to recover 
damages in a common law action for its 
breach. The performance promised by the 
defendant was not payment of money to 
anybody. The damages awarded belonged 
to the creditor. They were not a trust 
fund which the defendant had promised 
to pay to the plaintiff, or that the plain- 
tiff had promised to hold in trust. In 
Robertson v. Wait (11), the plaintiffs char- 
tered a vessel of the defendant to carry 
cargo from Liverpool to Calcutta; and the 
defendants promised, in the charter party 
to consign the vessel to Ewing & Co. at 
Calcutta on the usual terms, one of them 
being that the consignees might procure 
the homeward freight at £ 5 per cent. 
commission. The defendant consigned the 
vessel to Ewing & Co., but did not permit 
them to procure the homeward freight, 
thereby depriving them of the commission 
and depriving the plaintiffs of a part of 
that commission, which, by reason of an 
arrangement with Ewing & Co., the plain- 
tiffs would have received. It was held that 
the plaintiffs could maintain an action for 
the full amount of the commission so lost 
by them and by Ewing & Co. The Court 
said that the contract was made for the 
benefit of Ewing & Co.; and Parke, B., 


_remarked (p. 302*): “I entertain no doubt 


whatever that the plaintiffs are entitled to 
recover the whole amount as trustees for 
Ewing & Co.” 5 

Clearly, the only reason for holding that 
the promisees were trustees for Ewing & 
Co., was that the contract, if performed, 
would have resulted in a benefit to them. 
Plaintiffs’ recovery of the full amount was 
directly dependent upon the right of 
Ewing & Co. io the expected commission. 
The word trustee was not used in the 
contract. If such a ccntract makes the 
promisee a trustee, and creates a right to 
the commission in Ewing & Oo, as 
cestuis que trust, there is no reason why 
the same result should not follow where 
two parties make an ordinary commercial 
contract under which, if performed, a 
third will benefit. The promisee, in these 
cases, was only a trustee to the extent 
that he must allow the use of his name. 
With respect to the money, if it came into 
his hands at all, his duty was to ‘pay it 
(11) (1853) 8 Ex, 299; 22-L J Ex. 209: 1 W R132: 
Rk 497, 
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over to the rightful owner; he wasa mere 
conduit. 

In Touche v. Metropolitan Ry. W. Co. (12), 
the plaintiff rendered services to the pro- 
moters of the defendant company and they 
promised that he should receive £2,000 from 
the company. Later, when the company 
was formed, its articles of association 
provided that £2,000 should be paid to 
Walker, one of the promoters, for the 
benefit of the plaintiff. The plaintitf sued 
the company in his own name for the 
£2,000. It was held that the defendant 
company’s promise to pay the £2,000 was 
made to the promoter as trustee for the 
plaintiff; and that the plaintiff had “a 
right to come here and obtain the benefit 
of the arrangement éntered into between 
Walker and the company” (p. 677*). The 
Court cited Gregory and Parker v. Williams 
(5) as an authority to that effect. It seems 
clear that the plaintiff was not the pro- 
misee and that he gave no consideration 
for the defendant company’s promise. The 
plaintiff was merely a beneficiary of the 
contract, and Walker, the promisee, was 
called a trustee merely to enable the 
plaintiff to enforce a contract made by 
others under which, if performed, he 
would benefit. In the ordinary sense of 
the term there was no trust in any of 
the cases now under discussion. The 
concept of trust was being used as a mere 
device for the recognition and enforcement 
of the right ofa third party beneficiary 
created by a contract to which he was 
not a party. 
~ In the case of Lloyd's v. Harper (13) in con- 
sideration of the admission of R. H. Harper 
as an underwriting member of Lloyd's, 
Samuel Harper wrote to Lloyd’s: ‘I beg 
to tender my guarantee on his behalf, and 
to hereby hold myself responsible for all 
his engagements in that capacity’. R.H, 
Harper defaulted on certain marine in- 
surance policies, and Lloyd’s sued Samuel 
Harper on the guarantee contract, for the 
benefit of the holders of such policies. It 
was argued that Lioyd’s had suffered no 
injury, and were entitled only to nominal 
damages. It was held however that they 
could recover the amount that was due 
to the holders of the insurance policies. 
The cases of Tomlinson v. Gull (4), 
Lamb v. Vice (10) and Gregory and Parker 
v. Williams (5), were approved and followed | 


` (12) (1871) 6 Oh. 671. 

(18) (1880) 16 Oh. D 290; 50 L J Oh. 140; 29 W R 
459; 43 L T 481. 
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< 
Lloyd’s, the promisees were said to have 
received the guarantee promise as trustees 
for the benefit of many third parties, in- 
cluding the holders of insurance policies 
issued by R. H. Harper. Fry, J., said 
(p. 309*): 

“In my opinion the action can be maintained for 
the whole amount covered by the guarantee, It 
appears to me from the cases which were cited in 
the course of the argument, especially Tomlinson 
v. Gill (4) and Lamb v. Vice (10) that where 
a contract is made for the benefit and on behalf 
ofa third person, there is an equity in that third 
person to sue on the contract, and the person who 
has entered into the contract may be treated as a 
trustee for the person for whose benefit it has been 
entered into.” 


In the Court of Appeal, James, L. J., said 
(p. 315*) ; 

“Cam of opinion that Fry, J, was well warranted 
in the conclusion at whica he arrived that the 
engagement was made with the Committee as trus- 
tees for and on behalf of the person beneficially 
interested,” - 

Speaking on the argument that Lloyd’s 
could recover no more than nominal 
damages, Lush, L.J., said (p. 321*) : 

“That, to my mind, is a startling and alarming 
doctrine, and a novelty, because I consider it to be 
an established rule of law that where a contract 
is made with A forthe benefit of B, A can sue on 
the contract for the benefit of B and recover all 
that B could have recovered if the contract had 
been made with B himself.” 

In this case the contract was merely an 
ordinary contractof guarantee, made partly 
for the protection of Lloyd's, partly for 
the protection of its members, and partly 
for the protection and security of third 
persons who might do business with 
R. H. Harper. If in such a contract the 
promisee is a trustee for the benefit of 
third persons the same is true of the 
promisee in any contract that is made 
for the benefit of a third person. If the 
promisee can recover in an action on such 
a contract the full amount that is due 
to the third person, he does so- because 
the Court recognizes a legally enforceable 
right in that third person, and not because 
the promisee himself has a right to such 
an amount. The amount so recovered. 
belongs to the third person and not to the 
promises. With respect to this money the 
promisee has no other duties as trustee 
except to pay the amount so collected, 
immediately to the third person. Where 
this is so it. is a barren formality to 
require the suit to be brought in the name 
of the promisee and the beneticiary should 
be allowed to maintain suit directly in 
his own name. In some cases, the benefi- 
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ciary of the contract might be held to be 
a cestut que trust on either of two grounds. 
Two partners have agreed that on the 
death of one, the survivor shall pay to his 
widow a sum of money out of the business 
income, or that the widow shall have an 
interest in the business. Such contracts 
have been enforced in favour of the widow 
as against the creditors of the deceased 
partner : see Page v. Cox (14), In re 
Flavell (15) and Drimmie v. Davies (16). 
This could be justified either on the ground 
that the promisee, the deceased partner, was 
a trustee for his wife on the principle 
of Tomlinson v. Gill (4) or on the 
ground that the promicsor, the surviving 
partner, promised to take over the busi- 
ness assets in trust for the benefit of the 
widow. 

There are a few cases in which the 
plaintiff was denied a remedy, although 
the facts cannot be distinguished from 
those in Tomlinson v. Gill (4). Apparentiy 
this was because the Court considered that 
some trust fund in the possession of one 
of the contracting parties was necessary. 
The possibility of regarding the promisee 
as a trustee of the contract right did not 
occur tothe Court. In Les Affreteurs v. 
Walford (17) Walford wasa broker for the 
charterers of a ship and negotiated a 
charter party with the defendants as owners. 
In that contract the defendants promised 
the charterers to pay a commission to the 
broker. The broker sued the owners on 
this promise and got Judgment. Lord 
Birkenhead, L. O., said Les Affreteurs 
Walford (17) at pp. 805, 806%: 

“A charterparty is, of course, a contract between 
owner and charterers, and it is elementary that so 
far as the brokers are concerned, it is res inter alios 
acta ; but the parties in the present case, by an in- 
terlocutory and very sensible arrangement, have 


agreed that the matter shall be dealt with asif the 
charterers were co-plaintiffs.” 


Thereupon he discussed and followed the 
case of Robertson v. Wait(11) and the Court 
held that the contract created in Walford 
a right to his commission against the 
shipowners. The learned Lords regarded the 
charterers as having contracted as trustees 
for the broker Walford in face of the fact 
that Walford himself negotiated the con- 
tract as agent for the charterers, Lord 


(14) (1851) 10 Hare 165; 90 R R 314, . 
(28) (1883) 25 Ch. D £9; 53 LJ Oh 185; 32 WR 
10 


(16) (1899) 1 Ir. Ch. 176, 


(17) (1919; A O 801; 88L J KB 861; 35 T L R 549; 
24 Com. Cas, 268; 121 L T 393 
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Wrenbury said (p. 813) : 


“We have here to do with a contract between 
two parties reserving a benefit of a third. .a- 
contract to which he himself, I agree, was nota 
party" , : 

Lord Finlay said (p. 811*): 

“We must regard the charterer as having entered 
into that bargain in the interests of the broker and 
as a trustee for the broker,” a 

Lord Birkenhead said (pp. 806-607) 

“The broker, in effect, nominates the charterer to 
contract on his behalf, influenced probably by the 
circumstances that there isalways a contract between 
charterer and owner in which this stipulation, 
which is to enure to the benefit of the broker, may 
very conveniently be inserted.” 

In Walford v. Les Affreteur (19), at 
p. 5067, Serutton, L. J., said : 

“That objection which has existed solong as I 
have been at the bar has always been avoided on 
the authority of Robertson v. Wait (11), by the 
charterers suing as trusteés for the broker, or by the 
shipowners not taking the objection that the brokers 
were not parties to the charterparty,” 

Bankes, L. J., said (p. 5044) : 

“The plaintiffs were not parties to the contract 
alleged to be contained in the charterparty, but it 
was arranged, in order to avoid any amendment, and 
in order to bring the plaintiff within the decision 
of Robertson v. Watt (114, that an action should be 
treated as brought by the charterers for the benefit 
of the plaintifis. That is possible, and that the 
contract inserted in the charterparty between the 
charterers and the shipowners can be treated as a 
contract made by the charterers in the interests of 
the brokers, and on which they, the charterers, can sue 
as trustees for the brokers, must be taken to be es- 
tablished law since the decision in Robertson v. Wait 
(11), a decision which has never been questioned.” 

The absence of the promisee (the charter- 
er) as plaintiff was held to be madeim- 
material by the agreement of the plaintiff 
and defendant to try the case as if the 
promisee were a co-plaintiff. Tf he had 
been the plaintiff, he could have re- 
covered Walford’s agreed commission as 
trustee, and Walford could have compelled 
its payment over. If Walford had had no 
right to it by virtue of the contract, as- 
suredly the charterer would not ; and the 
subsequent stipulation between Walford 
and the owner would not itself create one. 
Nor would the issues be res judicata as 
against the charterer, for he was a party 
neither to the suit nor to the stipulation. 
And if the beneficiary Walford had” no 
legally recognized right prior to the stipula- 
tion, the House of Lords would not haye 
recognized and enforced sucha right merely 
because the defendant stipulated with him 
that the issues should be determined just 
as if a third person were in faci a party 
plaintiff. In giving judgment that the de- 

(18) (1918, 2 K B 498; 87 LIK B 1215; 145 L T 212; 
3t T LR 572; 23 Com, Oas. 461. 
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fendant must pay Walford in accordance 
with thé contract with the charterer, the 
House of Lords clearly recognized that that 
contract had itself created an enforceable 
right in Walford to the promised com- 
mission, and it enforced that right by a 
direct judgment in his favour against the 
promisor, This was in spite of the fact 
that Walford did not give the considera- 
tion for the defendant's promise and that 
he was not the promisee in the contract. 
Walford had rendered services to the 
charterer, but the defendant’s contract was 
in consideration for the payments made by 
the charterer of the vessel, not in considera- 
tion for those services. 

In Drimmie v. Davies (16, the defend- 
ant promised his partner by a deed to pay 
annuities to the promisee’s children. The 
Court held that the children and the pro- 
misee’s executors could maintain suit on 
the sealei contract. The Vice-Chancellor 
said (pp. 181-182*) : 

“The defendant's contention is based on the Com- 
mon Law rule that in the case of contracts under 
seal no onecan sue who is not a party tothe deed. 
That rule is fully stated in the case of Tweddle v. 
Atkinson (1}, namely, thata strangerto the con- 
tract, that is to say, a person who is not a party 
to the contract, and from whom no consideration 
moved, cannot sue upon it. The test seems to be 
whether such a person could be sued upon the con- 
tract, Now, here the daughters and sons were not 
patties to the contract, nor did any consideration 
move from them, nor could they be sued upon the 
contract. But thisrule did not prevail in equity, 
and since the Judicature Act the rules in equity are 
to prevail in cases where such a conflict exists. 
The equitable rule was that the party to whose use 
or for whose benefit the contract had been entered 
into has a remedy inequity against the person with 
whom it was expressed to be made.” 

Whatis the nature of the trust that was 
created by the Courtsin Les Affreteurs v. 
Walford (17) and Tomlinson v. Gill (4) ? 
Nothing was held in trust by the promisor; 
and no property or money was to be paid 
to the promisee or wasto be held by him 
as a trust fund. The performance that was 
agreed upon in these two cases was a pay- 
ment by the promisor direct to Tomlinson 
and to Walford ; in Lamb v. Vice (10), it 
was merely the exercise of sufficient care 
in the taking of bail bonds ; in Lloyd's v. 
Harper (13), it was the causing of R. H. 
Harper to pay his debts to his creditors. 
All that the promisee could be said to hold 
in trust therefore was the contract ‘right’, 
and in none of the foregoing cases was this 
aright that money should be paid to the 
promisee, which he was to hold as a trustee 
for the third person. When it issaid that 
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the promisee isa trustee of the contract 
right that the promised performance shall 
be rendered, we are merely saying that the 
facts create a right in the third party. 
The facts that create the resulting legal 
relations among the three parties are noth- 
ing but a promise by A for a consideration 
moving from B to render a performance 
to C. There is no more reason for holding 
B to be a trustee, than for holding C to 
have an enforceable right. The result 
aimed atis the same in either case, and 
the procedure should be the same in at- 
taining it. In Walford’s case (17) the House 
of Lords recognized that the participation 
of the trustee is a mere encumbering 
formality except for the purpose of mak- 
ing the judgment conclusive against him, 
and thas the right to the money is ac- 
tually in the beneficiary. It isindeed cum- 
brous procedure that might require, first, 
a sut by the trustee, and then secondly, 
a suit by the beneficiary, when the net 
result required by the law is that the 
money shall be paid tothe beneficiary. 

If it be possible and desirable to declare 
that a promisee may be a trustee of a con- 
tract right by virtue of a mere promise 
to him to pay money toa third person, it 
is equally possible and desirable to dec- 
lare him to be a trustee of aright created 
by any other kind of promise made for a 
third person's benefit. In neither case is 
there recognition of a trust for the pur- 
pose of conserving property or affording 
protection for an incompetent beneficiary; 
in both cases alike it is for the purpose 
of compelling performance by a promisor 
who has received a consideration for his pro- 
mise. The expansion of the trust concept to 
include cases such as these is an instance 
of the growth of law by fiction. In England 
ithas often been by fiction that old rules have 
been avoided, discredited, and finally brok- 
en down. The result isthe same whether 
reached by fiction or not, and there is no 
yeason in India why weshould not openly 
recognize the fact that fiction has been 
employed, that a change has been worked 
in the law by its use, and that the time 
has come tostate the result in terms that 
will no longer mislead. 

Whatever may have been the necessity 
in England, whether historical, procedural 
or otherwise, of making use of such fictions 
in order to give toa third party the right 
to enforce a contract made between others, 
there seems to be no similar necessity for 
importing these anomalies into India— 
except possibly so far as suits on the 
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Original Side of the Chartered High Courts 
are concerned. There the English Common 
Law is enforced, but on the appellate side 
and in the mofussil Courts the English 
Common Law is not and has not ever 
been followed. The first report of the 
Commissioners appointed in 1853 to con- 
sider the reform ‘of the Judicial establish- 
mentsof India stated inter alia: 

“The Mofussil Courts, on the other hand, had nothing 
to dowith English Law but were amenable in all 
respects to the Regulations of Government and when 
Hindu or Muhammadan Law did not apply, or when no 
Regulations were applicable, were directed to proceed 
according to justice, equity and good conscience. 
That is to say, in cases for which no law was provided 
the Judges were authorized to use the best discretion 
they possessed. (See Rules and Orders, Calcutta High 
Court (O. 8.) Preface, p. 15)” j 

The Act of 1861 for establishing High 
Courts of Judicature in India, provided 
for the abolition of Supreme Courts and 
Sudder Courts and the establishments of 
High Courts i 
“which should have and exercise all jurisdiction and 
every power and authority whatsoever in any manner 
vested in any of the Courts in the same Presidency 
abolished under this Act at the time of the aboli- 
tion ofsuch last mentioned Courts (s.9.)” | 

The Letters Patent of 1865 provided in 
cl. 21 that 
“the law or equity and rule of good conscience to 
be applied by the said High Court of Judicature at 
Fort William in Bengal to each case coming] before 
it inthe exercise of its appellate jurisdiction shall 
be the law or equity and rule of good conscience 
which the Court in which the proceedings in such 
case were originally instituted ought to have applied 
to such case.” : 

Noris there anything in the Indian Con- 
tract Act which prevents the recognition 
ofa right in a third party to enforce a 
contract made by others, which contains a 
provision for his benefit. In the United 
States of America this is frankly recog- 
nized. Section 136, American Law of Con- 
tract as stated by the American Law In- 
stitute provides that 
“a promise to discharge the promisee’s duty creates 
a duty of the promisor, the creditor beneficiary, to 
perform the promise,” 

According to Scots Law : 

“When parties contract, if there be any article in 
favour ofa third party, at any time, est jus quaesitum 
tertio, which cannot be recalled by either or both of 
the contractors, but he may compel either of them 
to exhibit the contract and thereupon the obliged 
may be compelled to perform; 1 Stair’s Inst. Law of 
Scotland, 95.” 

In Muhammad Khan v. Husaini Begum 
(19), where the appellant executed an agree- 
ment with the respondent’s father that in 
consideration of the respondent’s marriage 


(19) 7 Ind. Cas 237; 32 A 410; 14 O W N 865; 37 
I1A152;7A L J 871; (19910 MWN 313;8 MLT 
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with his son (both being minors at the 
time) he would pay to the respondents 
Rs, 500 a month in perpetuity for her betel- 
leaf expenses, etc., from the dete of her 
reception, and charged certain properties 
withthe payment with power to the respon- 
dent to enforce it, it was held that the 
respondent although no party to the agree- 
ment was clrearly entitled:to proceed in 
equity to enforce her claim. Their Lord- 
ships of the Privy Council said that the 
case of Tweddle v. Atkinson (1), was in- 
applicable that this case was an action of 
assum psit, 

“and that the rule of Common Law on the basis of 
of which it was dismissed is not, in their Lordships’ 
opinion applicable to the facts and circumstances 
of the present case. Here the agreement executed by 
the defendant specifically charges immovable pro- 
perty for the allowance which he binde himself to 
pay to the plaintiff; she is the only person beneficially 


entitled under it. Jn their Lordships’ judgment, 
although no party to the document she is clearly 
entitled to proceed in equity to enforce her claim. 


Their Lordships desire to observe that in India and 
among communities circumstanced as the Muham- 
madans, among whom marriages are contracted for 
minors by parents and guardians, it might occasion 
serious injustice if the Common Law doctrine was ap- 
plied to agreements or arragements entered into in con- 
nection with such contracts.” 


In Debnarayan Dutt v. Chunilall Ghose 
(20), Jenkins, ©. J., and Mookerjee, ` J., 
held that where the transferee of a 
debtor's liability has acknowledged his 
obligation tothe creditor for the debt to 
be paid by him under the provisions of the 
registered instrument conveying to him all 
the movable and immovable properties of 
the original debtor and the acknowledg- 
ment was communicated to the creditor 
and accepted by him, -the arrangement 
between the creditor and the transferee 
did not amount toa novation within the 
meaning of s. 62, Contract Act; that the 
obligation undertaken by the transferee 
was for, and intended to be for, the benefit 
of the creditor; and that the creditor is 
entitled to sue the transferee on the regis- 
tered instrument. They relied upon Gre- 
gory and Parkar v. Williams (5), Touche v. 
Me:ropolitan Ry. W. Co. (12), Gandy v. 
Gandy (6), and other English cases. Jenkins, 
C. J., remarked at p. 144*: 

“We have here then a position in whichit would 
be in accordance with the principles of justice, 
equity and good conscience the abiding rule in 


these Courts, that the plaintiff should be entitled 
to enforce this claim against defendant No. 5, 


If we were governed by Tweddle v Atkinson 
(|) there might possibly be a difficulty in 
our way, but it has to be borne in mind 


(20) £0 ind, Cas. 630; A 1 R 1914 Cal. 129; 4} O 137; 
17C W N1143; 18 OL J 603. 
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that Tweddle v. Atkinson (1) was a decision on a 
form of action peculiar to the Common Law Courts 
in England and that the case was influenced by the 
rule that no action in assumpsit could be maintain- 
ed upon a promise unless consideration moved from 
the party to whom it was made, Here we have a 
definition of consideration which is wider than the 
requirement of the English Law; s. 2 (d), Contract 
Act And it has been laid down by Sir Barnes 
Peacock ina Full Bench decision of this Court in 
relation to the Courts in the mofussil, Rambux 
Chittangeo’s Case (21', that in those Courts the 
rights of parties are to be determined according to 
the general principles of equity and justice without 
any distinction, as in England, between that partial 
justice which is administered in the Couris of law 
and the more fulland complete justice for which it 
is frequently necessary to sesk the assistance of 
a Court of Equity. The rules and the fictions which 
have beenin many cases adopted by the Common 
Law Courts in England for the purpose of obtaining 
jurisdiction in cases which would otherwise have 
been cognizable only by the Courts of Equity, are not 
necessary to be followed in this country where the 
aim is to do complete justice in one suit. More than 
that we now have ample authority for saying that 
the administration of justice in these Oourts is 
not to be in any way hampered by the doctrine 


laid down in Tweddle v. Atkinson (1), That I take: 


to be the result of the decision of the Privy Council 
in Muhammad Khan v. Huseini Begum (19). In 
the report of that case, in 14 ©. W. N. 868 
\Muhammad Khan v. Hussint Begum (19,} there 
is an interlocutory remark of Lord Macnaughten 
which indicates the limits imposed on a Oourt of 
Oommon Law. He there says ‘supposing she that is 
the plaintiff) were an English woman, it is true she 
could not bring an action in the King's Bench 
Division but could she not bring a suit in equity ?’ 
The answer of the learned Counsel was ‘yes’. It 
is possible that this distinction can be explained by 
the history of the action of assumpsit which wasa 
development of the writ of trespass. In the old 
writ in indebitatus assumpsit it was alleged that 
the defendant ‘not regarding bis said promise and 
undertaking but contriving and fraudulently intend- 
ing craftily and subtly to deceive and defraud’ had 
not paid and so forth. The breach of contract was 
charged as deceit and it was only the person deceived 
who could sue. The bar then in the way of an 
action by the person not a direct party to the 
contract, was probably one of procedure and not of 
substance, In India we are free from these trammels 
and are guided in matters of procedure by the rule 
of justice, equity and good conscience. The case 
with which we are now dealing findsa close parallel 
in Gregory and Parker v, Willams (5) and also in 
the more recent cases of Touche v. Metropolitan Ry. 
W. Co. (12) and Gandy v. Gandy \6) There is a 
valuable exposition of the law by Lord Hatherley in 
the first of these last two cases which was adopted by 
Cotton, L J,in the second, The lord Chancellor 
said: ‘The case comes within the authority that 
where a sumis payable by A B.for the benefit of 
C D.,C D ean claim under the contract as if it 
had been made with himself.’ That appears to me 
to be a principle which is of distinct use in the 
consideration of this case, It appears tome that we 
have therefore in the circumstances of this case, a 
condition of affairs in which it would be right to 
hold that the plaintiff is entitled to enforce his 
claim in this suit." 

This case was followed in Dwarika Nath 


(21) (1867) B LR Sup, Vol. 675. 
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v. Priyanath (22), and other cases, It is 
true that there are other cases both in the 
Calcutta High Court and in other Courts 
in India in which a contrary view has been 
taken, such for example, as Subbu Chetti 
v. Arunachalam Chettiar (23), a Full 
Bench’ decision in which all the cases 
were discussed: Jiban Krishna vw. Niru- 
pama Gupta (24), Krishna Lal Sadhu Vv. 
Pramila Bala Dasi (25) and Jagadamba 
Debya v. Bibhuti Bhusan (26), These cases 
seem to be in conflict with Debnarayan's 
case (20) (supra) which I propose to follow. 
If that case can be explained, and it is 
felt desirable to explain it, by pretending 
that there was something in it in the 
nature ‘of a trust or agency, then, in my 
opinion, in the present case the facts 
constituted atrust or agency just as much 
asin that case, or in the English cases to 
which I have referred. However, I prefer 
to base my decision on a frank recogni- 
tion that these are fictions and thas in 
India no necessity arises for resorting to 
them. 

In the present case all the parties were 
before the Courts below and are before us, 
and neither common sense Nor convenience, 
equity nor good conscience require me to 
force the parties into further and unneces- 
sary litigation. In my opinion, the plaintiff 
is entitled to enforce the contract in suit. 
Therefore, the appeal is allowed with costs 
here and below and the judgment of the 
District Judge of Bankura modified. There 
will be a decree in favour of the plaintiff 
for his claim and costs against defendants 
Nos.8 to 17, and against defendants Nos. 1 
to 6 for any balance which may remain 
outstanding after executing the. decree 
against defendants Nos.8 to 17. Defend- 
ants Nos. 8 ta L7 will in addition pay the 
costs of defendants Nos. 1 to 6 and defend- 
ant No. 7. 

M. C. Ghose, J.—(After stating facts, 
His Lordship proceeded). In this case there 
were two contracts. The first contract was 
between the plaintiff's predecessor and 


“Dutts defendants whereby Dutts agreed to 


pay plaintiff Rs. 220, a year as rent of the 
tenure. The second contract was between 


- (22) 36 Ind. Cas. 792; A I R 1918 Oal. 941; 220 WN 
279,27 C L J 483. : 

(43) 124 Ind. Cas. 55; A I R1930 Mad. 382; 53 M 
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9.2; 10 O W N,B12, j f 
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Dutis and Pandas whereby Pandas agreed 
to pay Rs. 520, a year as rent ofthe sub- 
tenure; they further agreed with Dutts to 
pay the sum in two lots, viz., Rs. 300 to 
Dutts and Rs. 220 to plaintiff. I do not see 
how the.contract between Dutts and Pandas 
can have the effect of releasing Dutts from 
the effect of the former contract between 
the landlord and Dutts. In my opinion, 
Dutts are bound to pay the rent, Rs. 220 
a year, tothe plaintiff, they cannot escape 
the liability by reason of their contract with 
Pandasithat Pandas would pay the amount for 
them. This appears clear from the terms 
of the contract between Dutts and Pandas. 
In para. 6 of Panda's kabuliyat it was 
tated: 

“If on account of my neglect in paying the rents 
the Raja institutes acase against you 1 shall pay 
you the litigation expenses. If any harm is done 
to your mourashi interest on account of the said 
rent, I or my heirs and successors shall make good 
the loss or damage that may result therefrom to you or 
your heirs and successors.” 

It is clear from the terms of the kabuliyat 
that Dutts reserved the rights to demand 
and obtain from Pandas the whole of the 
rent, Rs. 520. If Pandas failed to pay 
the rent to the superior landlord and produce 
the rent receipt to Dutts within the time, 
Dutts were entitled to sue. Pandas for the 
same, in my opinion the decree made 
against Dutts must stand. The next ques- 
tion is whether the decree should also be 
made against Pandas. My learned brother 
has discussed all the leading cases. I 
agree to the proposition of law that 
though ordinarily only a person who is a 
party to the contract can sue on it, where a 
contract is made for the benefit of a third 
person, there may be an equity in the 
third person to sue upon the contract. The 
question is whether the contract between 
Dutts and Pandas was a contract made 
for the benefit of the plaintiff. It is clear 
that the contract was made primarily for 
the benefit of Dutts. They wanted to enjoy 
an income of Rs. 300 a year without doing 
any work for it, without either collecting 
the rent from the raiyats or paying the rent 
due to the superior landlord. It ig urged 
that the contract wasalso for the benefit of 
plaintiff. On the other side itis urged 
that the benefit to the plaintiff, if any, was 
very slight;- rent is the first charge upon 
the tenure; if Dutts donot pay the rent the 
plaintiff may get a rent decree against 
them and put up the tenure to sale tree of 
incumbrances, but against Pandas the 
plaintiff can only have a money decree. 

My learned brother holds that the plaintiff 
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benefited by the contract between Duits 
and Pandas and he is entitled on the 
strength of it to geta decree against Pandas. 
I was inclined to hold that the plaintiff 
should be given a decree against Dutts 
alone, and Dutts should be left to sue 
Pandas in a separate rent suit. It was 
urged that it was now too late for Dutts to 
sue Pandas, the claim for the period being 
barred by limitation. In these particular 
circumstances I accept my learned brother’s . 
view that a decree may be made both 
against Dutts and Pandas in the form pro- 
posed by him. 

N. Appeal allowed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 288 of 1929 
August 28, 1934 
NIAMAT-ULLAH AND CoLLISTER, JJ. 
Musammat FARYAD FATIMA BIBI—- 
PLAINTIFF— APPELLANT 


VETSUS 
MUJAHID ABBAS AND 0THERS— 
DEFENDANTS—RESPONDENTE 

Civil Procedure Code (Act V of 1968), 0. XXXIV, 
r. ©6—Mortgage decree not fully satisfed—No suit 
for balance— Alienation of property by dejendant— 
Suit for declaration that alienation ts not binding on 
decree-holder— Court's discretion in granting relies. 

A declaratory relief is always in the discretion of 
a Court, No suitor is entitled of tight to obtain a 
declaration that a certain alienation made by the 
defendant is invalid. It is possible that the plaintiff 
may not succeed in obtaining a decree under 
O. XXXIV, r. 6, Civil Procedure Cede, for 
the unsatished portion of lis mortgage money. 
if he dces notobtain such a decres, he will 
never have any interest in the validity of the 
sale-deed executed by the first defendant in favour 
of the second defenuant In tke œrcumstances of 
such a case the Court is not justified in exeicising its 
discretion ın granting ıhe declaration that the 
alienation is not binding, as claimed by the plaintiff. It 
is possible that if he dces s0 obtain the aecree and 
attaches the property covered by the sale-deed, the 
defendants may not object to the sale thereof for 
satisfaction of the plaintifi'’s claim, or if they do £0 
object, their objection may be disallowed. No ueelul 
purpose will be served by granting a declaration at 
this stage. Ifthe platii Jater on obtainsa decree 
under U. XXXIV, r. Gand attaches the plcperty to 
which the tale-deed in favour of the geccna ceiendant 
relates, and an objecuion is taken under Q: AXI, r. 58, 
Civil Procedure Code and if the same is allowed by 
the Court executing the decree, the plaintiff will have 
a good cause of action for a declaratory swt, 

F. C. A. irom a decree of the Subordinate 
Judge, Allahabad, dated Maich 20, 1929, 

Messrs. Mushtaq Ahmad, N. U. A. 
Siadigui, J. B. Banerji, H: P. Sen, S. Z. A. 
Magu and A. Dharam Las, for the Appel- 
lambsys 


o 


1934 


Messrs. S. B. Johari, Mahbub Alam and 
Shabbir Husain, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
and arises out of a suit for declaration, 
which has been dismissed ‘by the learned 
Subordinate Judge of Allahabad on the 
ground that it is “premature”, The 
circumstances, which led to the institution 
of the suit are as follows:— 

The first defendant, Mujahid Abbas, 
executed a deed of simple mortgage for 
Rs. 1,250 in favour of the plaintiff. He 
had previously executed another deed of 
simple mortgage in favour of Janki 
Prasad and others hypothecating certain 
properties, including those covered by the 
mortgage in favour of the plaintiff. 
Janki Prasad and others obtained a decree 
for sale on their mortgage, and so did 
the plaintiff. It is clear that the plaintiff 
could only proceed to have the property 
mortgaged to her sold in case the prior 
‘mortgage was satisfied with the sale 
proceeds of properties other than that 
mortgaged to the plaintiff. This was not, 
-however, the case. The entire property 
mortgaged to Janki Prasad and others had 
to be sold, and after satisfaction of their 
decree a surplus of Rs. 600 only was 
left, which was all that could be avail- 
- able, to the plaintiff. The latter took no 
further action in her suit after obtaining 
a final decree, but instituted the suit 
which has given rise io this appeal for a 
declaration in respect ofa deed of transfer 
executed by the mortgagor in favour of 
his wife, the second detendant in respect 
of certain property not mortgaged to him 
in lieu of her dower debt amounting to 
Rs. 7,000. This deed is dated March 23, 
1927, that is, in the interval between the 
passing of the preliminary decree and 


final decree in favour of the plaintiff. 
The property covered by the sale-deed 
is said to be all which the mortgagor 


owned and against which the plaintiff 
could preceed in the event of her obtain- 
ing a decree under -O. XXXIV, r. 6, Civil 
Procedure ‘Code. The declaration which 
the plaintiff seeks is thas the deed, executed 
by the first defendant in favour of ‘the 
second defendant, is void, beingin fraud 
of creditors, including the plaintiff. ‘The 
suit was contested by the defendants, 
inter alia, on the ground that the plaintiff 
is not entitled to the declaration claimed 
by her, as she has nol obtained a simple 
money decree under O. XXSIV,r. 6, Civil 
Procedure Code. One of the issues struck 


. by the lower Court was; “Has the plaintiff 
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right to sue?” The learned Subordinate 
Judge considered several questions which 
did not fall to be decided. i ater on in 
his judgment he referred tothe circums- 
tances that the plaintiff has not obtained 
a decree under O. XXXIV, 1. 6. He also- 


noted the ` fact that the plaintiff 
purchased the property covered by her 
mortgage in execution of the decree 


obtained by the prior mortgagees. In 
view of these circumstances the learned 
Judge held that the plaintifi’s suit was 
premature. Accordingly he dismissed it 
on that ground. : i 

In our opinion the ground on which 
the decree passed by the learned Subordi- 
nate Judge proceeds is not quite accurate 
except so far as it may be taken to imply 
that it was not necessary for, him at that 
stage to institute a suit. Nor do we think 
it was the defendants’ plea that the suit 
was premature. What the defence implied 
was that ihe plaintiff has had no cause of 
action for her suit. 

A declaratory relief is 
discretion of a Court. No suitor is entitled 
of rightto obtain a declaration that a 
certain alienation made by the defendant 
is invalid, It is possible that the plaint- 
iff may not succeed in obtaining a decree 
under O. XXXIV,r. 6 for the unsatisfied 
portion of her mortgage money. If she 
does not obtain such a decree, she will 
never have any ‘interest in the validity 
of the sale-deed executed by the first 
defendant in favour of the second defend- 
ant. We do not considerit necessary to 
decide that a mortgagee in the position 
of. the defendant has absolutely no cause 


always in the 


-to impeach an alienation such as has 
been made by the first defendant in 
favour of the second defendant, We 


dispose of the suit on the short ground 
that in the circumstances of the case the 
Court is ‘not justified in exercising its 
discretion in granting the relie! claimed 
by the plaintiff. It is,as already stated, 
possible ihat the plaintiff may not succeed 
in obtaining a decree under O. XXXIV, 
r. 6 It is equally possible that if she 
does so obtain the decree and attach the 


_property covered by the sale deed, the 


defendants smay ‘not object to the sale 
thereof ior satisfaction of the plaintiti’s 
claim or if they do so object, their objection 
may be . disallowed. No useful purpose 
will be served by granting a declaration 
at this stage. If the plaintiff hereaiter 
obtains a decree under O. XXXIV, r. 6 and 
attaches the property to which the sale- 
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deed in favour of the second defendant 
relates, and an objectionis taken under 
O. XXI, 1. 58, Civil Procedure Code, and 
if the sams is allowed by the Court 
executing the decree, the plaintiff will have 
a good cause of action for a declaratory 
suit of the nature now instituted by 
her. The declaratory relief being in the 
discretion of the Court, it should not be 
granted in anticipation of a contingency 
which may not arise. For these reasons 
we hold that the decree appealed from 
should be upheld. Accordingly, we dismiss 
this appeal. As no appearance has been 
entered on behalf of the respondents, we 
make no order as tocosts. 


D. Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT 
Second Civil Appeal No. 202 of 1933 

April 6, 1934 
GRILLE, J. O. 

PREMDAS— APPELLANT 

versus y 

SHEOPRASAD AND ANOTHER — 

RESTONDENTS 

Religious endowment—Mahant, if can be sued in 
representative capacity—Mortgage of property belong- 
ing to religious endowment—Decree for sale— Pro- 
priety of—Hindu Law—Alienation—Legal necessity— 
Payment of previous mortgages— Recitals in documents 
40 years old—Evidence of correctness— Expenses of 
temple— Whether a legal necessity—Idol, if a ` juristic 

entity.” 

-O There is nothing to prevent a mahant being sued 
in his representative capacity. Pramatha Nath 
Mullick v. Pradyumna Kumar Mullick (1), relied on. 

It is not an inflexible rule that the property be- 
longing to a temple is not liable for sale in pursuance 
of a mortgage. Where the property mortgaged does 
not represent the original endowment but was 
acquired by thetemple piecemeal as a commercial 
investment for the purpose of increasing its resources, 
there is no necessity for safeguarding this property 
for the perpetual use of the temple at the expense 
of the mortgagees who have advanced money on 
security and for legal necessity and a decree for 
sale of mortgaged property can be passed. 

| Case-law considered. ] 

The satisfaction of previous mortgages in order to 
prevent sale of the property constitutes legal neces- 
sity. Niladri Sahu v. Chaturbhuj Das (2), relied 
on. = 
The recitals in the document executed 40 years 
ago can be treated as cogent evidence of the correct- 
ness of the statements made therein. Banga 
Chandra Dhur v. Jagal Kishore Acharjya (3) and 
Venkata Reddi v. Rani Saheba of Wadhwan (4), 
relied on. 

The legitimate expenses of a temple would con- 
stitute legal necessity. : | 
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An idol is a “ juristic entity.” Pramatha Nath 
Mullick v. Pradyumna Kumar Mullick (1), relied on. 
S. Q. A. against the decree ot the District 
Judge, Jubbulpore, dated February 18, 
1933. 
Mr. J. Sen, for the Appellant. 
Mr. B. L. Seth, for the Respondents. 


Judgment.—The plaintiffs sued the de- 
fendant who is the mahant of a temple in 
Saugor on a mortgage whereby a village 
and a house belonging to the temple were 
mortgaged with them when they were 
minors in the year 1914. ` It is admitted that 
Rs. 1,700 was repaid by the defendant to- 
wards the amount of the mortgage deed. 
The defendant was sued in the first instance 
in his personal capacity on the ground 
that the mortgaged property was his own 
and, in the alternative, asa representative 
and manager of the temple should the prop- 
erty be found to be temple property. The 
trial Court found that the property did be- 
long to the temple and that the mortgage 
been executed for legal necessity, a ques- 
tion which would not have arisen had the 
property been that of the defendant in his 
individual capacity, and gave a preliminary 
decree for sale. This finding was upheld 
in first appeal, and in second appeal by the 
defendant it is contended that legal ne- 
cessity has not been established and that in 
any case (an argument is now advanced for 
the first time) no decree for sale should 
have been passed, but that the property 
should have been placed in the hands of a 
Receiver and that the decree should have 
been satisfied from the usufruct. In the 
beginning a half-hearted attempt was made 
to challenge the maintainability of the suit. 
This plea was not taken in either of the 
Courts below and finds no -place in the 
memorandum of appeal and although there 
has been no dispute as to the proposition 
advanced that an idol is a “juristic entity” 
as stated by their Lordships of the Privy 
Council in the course of their decision in 
Pramatha Nath Mullick v. . Pradyumna 
Kumar Mullick (1), there is nothing to pre- 
vent a mahani being sued in his representa- 
tive capacity as has been done here. 

‘On the questions as to the existence of 
legal necessity for the debt there can be no 
doubt that the legal necessity has been 
established. Of the sum advanced on the 
mortgage of 1914 part went to pay off a 

5; AIR1925 P 0139,521A 
ose Pl gg ae i 537; 49M L J _ 30; (1925) 
M W N 431; 410LJ551; ZOW N55; 27 Bom, 
LR 1034; 22 L W 492; 300 W N25; 3 Pat. L R 


315 (P O). 
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previous mortgage on the same property in 
favour of one Parmanand. The considera- 
tion for this mortgage went to pay a still 
earlier mortgage of the year 1894 where the 
consideration went to satisfy a yet earlier 
bond and money advanced for the purchase 
of grain and seed to be supplied to tenants. 
It cannot be disputed that the satisfaction 
of previous mortgages in order to prevent 
sale of the property constitutes legal ne- 
cessity and there is no occasion to go back 
beyond the mortgage of Parmanand: Nilad- 
ri Sahu v. Chaturbhuj Das (2). If it were 
necessary to consider the previous transac- 
tions, the recitals in the document of 1894 
executed 40 years ago can be treated as 
cogent evidence of the correctness of the 
statements made therein: Banga Chandra 
Dhur v. Jogal Kishore Acharjya (3) and 
Venkata Reddiv. Rani Saheba of Wadhwan 
(4). It is admitted that in the year 1894 
the Saugor District was in the grip of con- 
tinuous famine and that takavi loans had 
been advanced to the temple for the pur- 
pose of supplying seed and grain to its 
tenants, Of the consideration advanced 
in the year 1914 a part, namely, Rs. 1,000, 
is said to have been speni for temple neces- 
saries. It is not disputed before me that 
the legitimate expenses of the temple would 
constitute legal necessity, but it is con- 
tended that there is no evidence to show 
that there was any need to borrow money 
for that purpose. Ths account books of the 
temple which have been filed show clearly 
‘that the temple exchequer was empty on 
the date of the mortgage and that a sum 
of Rs. 1,000 was credited just after the exe- 
.cution of the mortgage, and the learned 
Counsel for the appellant has been unable 
to show that the obvious conclusion which 
the trial Court reached on a perusal of the 
- accounts is in any way incorrect. The 
_ legal necessity, therefore, has been establish- 
ed, and the decision of the lower Courts on 
this point is correct. 

There remains the question of the form 
which the decree is to take, and it is con- 
tended that in the case of a religious 

(2) 98 Ind. Oas 576; A I R 1926 PG 119; 53I A 
253; 6 Pat. 139; (1926) M W N 357; 28 Bom. L R 
1418; 5LM LJ >22; 44 O LJ 494; 310 WN 221; 
25 A L J 8; 38 M LT 24; 25 L W 736 (PC). 

(3) 36 Ind, Cas. 420; AIR 1916 P ©1110; 4ł I A 
249; 44 O 186; 20 M L T 335; 3IML 
J 563; (1916) 2M WN 330;4 L W 458; 8 Bom, LR 
868; 24 CLJ 487;1 PL Wi; 210 W N 22ā; 10 
Bur L T177 @ O. 

(4) 55 Ind Uas. 538; AIR 1920 PO 64;47 1 AB; 
43 M541; 33 M L J393; JI LW 4951; 18 ALJ 
367: (1920) M W N 315; 22 Bom, LR 541;2U P L 
R (P 0)77; 288MLT45 (P O. 
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foundation even when there has heen a 
charge on its property in respect of the 
debt to be recovered, there can be no 
detree for sale and that the correct proce- 
dure is to appoint a Receiver and tore- 
cover the debt from the usufruct of the 
property after making due allowance for 
the needs of the mahant and the necessary 
temple ceremonials. Insupport of this con- 
tention, two decisions of their Lordships of the 
Privy Council are cited. A decreeinsuch form 
was passed in Vibhudapriya Thirtha v. Lak- 
shmindra Thirtha Swamiar (5; and their Lord- 
ships thought that the proper course to take 
was that which has been taken in Niladri 
Sahu v. Chaturbhuj Das (2), It does not 
appear from their Lordships’ judgment in 
Vibhudapriya Thirtha v. Lakshmindra Thir- 
tha Swamiar (5) that there had been any 
charge on any of the temple property. In 
Niladri Sahu v. Chaturbhuj Das (2) there 
certainly had been a mortgage which was 
held to be for necessity. In that case the 
suit was brought to enforce the mortgage 
against the mahant personally and against 
the mortgaged property, and the mahant 
deliberately failed to give evidence. Their 
Lordships ordered that the High Court 
should make a personal decree against the 
defendant mahant for the payment of the 
debt within a specified time and, on his 
failure to pay, to appoint a Receiver to - 
realise the rents and profits of the debutter 
estate and after allowing for the mainten- 
ance of the mahant to pay the plaintifi’s 
debt therefrom. Their Lordships, however, 
did not appear to have laid it down as an 
inflexible rule that the property belonging 
to a temple is not liable for sale in pursu- 
ance of a mortgage. 

The powers of a mahant in dealing with 
the temple property have been held in 
Prosunna Kumari Debya v. Golabchand 
Baboo (6) to be similar to those of a manager 
on behalf of an infant heir as defined in 
Hunoomanpersaud Pandey v. Babooee 
Munraj Koonweree (7) and it seems to me 
that the form of the decree should depend ° 
in each case on the particular circumstances 
arising in it. Lam in respectful agreement 
with the interpretation of Das, J. in 


Mahabir Das v. Jamuna Prasad Sahu (8) 
(5) lui Ind, Cas, 54.: ATR1927 PO131; 5414. 
225; 50 M 497; 29 Bom. D R 955;45 OL! 613; (1927) 
MW N 527; 53M}. J 196; 25 A L J697:31 0 W 
N 1021; 39 ML T45(P 0) 
(6) 21 A 145; 1EBL K 450; 23 W R253; 3 Suth 
102;. 3 Sar. 449. i 
C) 6 MIA 393; 18 W Ri8in; Sevestre 253n: 9 
Suth. P C J29; 1 Sar P O J552 19ER? 
(6) 112 Ind, Cas. 438; à I R 1928 Pat. 543; 8 Pat 
48; 9 PLT 553. 
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that their Lordsnips in Niladri Sahu v. 
Chaturbhuj Das (2) do not lay down that a 
decree for realization of a debt from the 
usufruct is to be passed in every case. In 
the case before me the property mortgaged 
did not represent the original endowment 
and there is clear evidence on the record 
that the property was acquired by the tem- 
ple piecemeal so far as the village was 
concerned, and is analogous to a-commercial 
investment for the purpose of increasing 
its resources. Similarly the house was built 
out of the temple funds. In the circum- 
stances I do not consider that. there is any 
necessity for safeguarding this parti- 
cular property for the perpetual use of the 
temple at the,expense of the plaintiffs 
who have advanced money on security and 
for legal necessity. I must accordingly 
decline to vary the form of the decree. The 
appeal accordingly fails and is dismissed 
with costs. 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 158 of 1933 
August 16, 1934 : 
SULAIMAN, O. J., 
AND RACHHPAL BINGA, J. 
BABU RAM—DEFSNDANT— 
APPELLANT 
VETSUS 
Frem KALOO MAL BISHESHAR 
PRASAD tHroueu BISHESHAR 
PRASAD—PLAINTIFFS AND oTHERS— 
DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1408, s. 64 
Bzpl., s. 1, and sub-r. (3) added to 3. 54 by Allahabad 
High Court—Claim for rateable distribution—Attach- 
ment order—Attachment released before sale by satis- 
faction of first decree-holder by mortgage of property 
—Benefit of s. 64 (Expl) to the unsatisfied 
decree-holder—Effect of sub-r. (3) added to s. 54 by 
Allahabad High Court. 

On a construction of the Explanation to s. 64 of 
the Oode of Civil Procedure, the person claiming 
rateable distribution of assets cannot get the 
- benefit of it unlesshe has. himself got an at- 
tachment on the assets from which he seeks to 
benefit. The mere fact that he has filed an 
objection asking to share in the distribution is 
not sufficient. But where the decree-holder had 
claimed rateable distribution, and in the meanwhile 
the attachment had been raised by the satisfaction 
of the decree ofthe other attaching decree-holder 
by mortgaging the attached property, then he can 


have the benefit of s. 54, sub-r. (3) which has 
been added by the Allahabad High Court. 
Under this sub-rule the effect of the order 


passed by the Court thatthe property be attached 
is that it shallbe deemed that there had been 
an attachment of the property in suit from the 
very date of the order. So by virtue of this 
sub-rule the deoree-holder shal] be entitled to 
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the benefit of s. 64, Oivil Procedure Oode. 


Bhupal v. Kundan Lal (1) and Annamalai 
Chettiar v. Palamalai Pillai (2), followed, 
Deoraji Koerv. Jadunandan Rai (3) and Chuni- 
lal Davji v.Karanchand Shrichand (4), distin- 
guished. - 


S. C. A. from the decision of the Second 
Additional Subordinate Judge, Allahabad, 
dated November 21, 1932. 

Messrs. N. P. Asthana, S. N. Verma and 
Lalita Prasad, forthe Appellant. 

Messrs. Damodar Das, Sri Kishan 
Mehra and R. K. S. Toshnival, for the 
Respondents. ; 


Rachhpal Singh, J.—This is a second 
appeal arising out ofa suit fora declara- 
tion. 

The judgment-debtors’ firm styled Gan- 
pat Ram-Mata Saran, were indebted to 
several persons. One of the decree-holders 


was a firm styled Jit Mal-Kaloo Mal. They 
applied for execution of their decree and 
got one house attached on March 6, 1930. 


The 26th of June 1930, was the date fixed 

for sale. The plaintiffs (firm Kaloo Mal 
Bisheshar Prasad) hadalso two decrees 

against the aforesaid judgment-deboors. 
They alsoapplied for execution of their 
decree and also prayed for the attachment 
of the property and for rateable distribution 
of the assets after the sale had taken 
place. The first application was made on 
April 17. On April 22, the Court passed an 
order directing the attachment of the 
house belonging to the judgment-debtors 
in execution of the decree of the plaintiffs’ 
firm. Three days before the date fixed for 
sale, the judgment-debtors mortgaged 
their property in favour of Babu Ram, de- 
fendant-appellant, with the result that the 
mortgagee had paid off the decree money 
due to the firm Jit Mal-Kaloo Mal, and the 
Amin madea report thatthe property was’ 
not sold because the decree-holder had 
stated that the amount due had ‘been paid. 
The property was released. Lateron, the 
plaintiffs in execution of their decree 
against the judgment-debtors put the house 
to sale, whereupon the defendant-mort- 
gagee filed objections and asked that this 
mortgage deed should he proclaimed at 
the time of the sale. These objections of 
the mortgagee were allowed, with the 
result that the plaintiffs were forced to 
institute the present suit which has given 
riseto this appeal. The plaintiffs’ conten- 
tion was that Explanation tos. 64 of the 
Civil Procedure Code, entitled them to 
enforce their claim in spite of the fact that 
the attachment which had been made at 
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the instance of the other decree-holder had 
been raised. Both the Courts below came 
to the conclusion that the plaintiffs were 
entitled toa decree, because their case 
was covered by s. 64 of the Code of Civil 
Procedure. 

_ The first question for the determination 
in this case is whether the view taken by 
the Courts belowcn this point is correct, 
Section €4 runs as follows: — 

“Where an attachment has been made, any private 
transfer or delivery of the property attached or of 
any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other 
monies contrary to such attachment, shall be void 


as against all claims enforceable under the attach- 
ment `™ 


The Explanation to this section runs as 
follows:— 


“For the.purposes of this section, claims enforce- 
able under any attachment include claims for the 
rateable distribution of assets.” 


The view taken by thelearned District 
Judge isopposed to that taken by a Bench 
of this Court in a ruling Bhupal v. Kundan 
Lal (1) where it was held that on a con- 
structionof the Explanation to s. 64 of the 
Code of Civil Procedure, 1908, the person 
claiming rateable distribution of assets can- 
not get the benefit of it unlesshehas him- 
self got an attachment on the assets from 


which he seeks to benefit, The mere fact 
that be has filed an objection asking to 
share in the distributionis not sufficient. 


This view of two learned Judges of this 
Court was basedon a ruling Annamalai 
Chettiar v. Palamalai Pillai 
(2). That was a Full Bench ruling 
where the, whole question was very exhaus- 
tively discussed, and it was held 
orcer to take advantage of the Explanation 
tos. 64 it is necessary and indispensable that 
the claim should be one enforceable under 
an attachment which subsists. If a party 
comes and says that he is entitled to rate- 
able distribution under 8.73 of the Code 
of Civil Procedure, before he can ask the 
Court to apply the provisions of the Expla- 
nationto s. 64 to his case, he has to prove 
that there are assets which have come 
into the hands of the Court. Where such 
is notthe case,the provisions of s. 64 
would not apply. It was because of this 
view that the two learned Judges of this 
Court held that it is necessary that the 
decree-holder who seeks to enforce his 
decree should also get an attachment at 
his own instance. The learned - Munsif 


(1) 60 Ind. Oas. 846; 43A 399; A IR 1921 All, 45; 
19A LJ 221; 3U PLR (A) 25. 

(2)43 Ind. Cas. 539; 41 M 265; 22 ML T 461; 
33 ML J 707; (1917) M W N 882; 7 L W 298 (F B.) 
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tried to distinguish the ruling reported 
as Bhupal v. Kundan Lal (1) but in my 
opinion unsuccessfully. The learned, Dis- 
tric, Judge didnot rely on this ruling 
but he placed reliance on another ruling 
of our own Court, Deoraji Koer v. Jadu- 
nandan Rai (3), to which one of us was a 
party. I have read that case and 
I think that it is not applicable to 
the facts of the case before us. There 
the assets had come into the hands of the 
Court and ‘that makesall the difference in 
the case. Another ruling to which the 
learned Munsif made reference in his 
judgment is Chunilal Davji v. Karamchand 
Shrichand (4. That ruling also can be 
differentiated, because there too, as the case 
would show, the assets had already come 
into the hands ofthe Court. So I am 
clearly of opinion that if the case .had 
depended on the claim of the plaintiffs 
under the Explanation to s. 64, they would 
have lost the case. But for different reasons 
Iam of opinion that the appealin this case 
must fail. Section 54 sub-r. (3), which 
has been added by this Court, runs as fol- 
lows: 

“The order shall take effect as against purchasers 
for value in good faith from the date whena copy 
of the order is affixed on the property and against 


all other transferees from the judgment-debtor 
from the date on which such order is made”. 


Having regard to this sub-r. (3) it is 
clear that the effect of the order passed 
by the Court on April 22, was that it 
shall be deemed that there had been an 
attachment of the house in suit from that 
very date. That being so, the plaintiffs 
are also entitled to the benefit of s. 64 of 
the Civil Procedure Code. As the prop- 
erty had been attached in execution of 
their decree, they are also entitled to say 
that the transfer made in favour of the 
mortgagee was contrary to that attach- 
ment. 


For these reasons I would dismiss the 
appeal with costs. 
Sulaiman, C.J.—I agree. 


D. | Appeal dismissed, 


1 
(3) 131 Ind. Cas 244; AIR 1931 All 92; (19307 A L 
J 1552; Ind. Rul. (1931) All 356; 53 A 125, 
(4) 69 Ind. Oas, 161; A I R1922 Bom. 241; 24 Bom, 
L R 364; 46 B 895, 
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RANGOON HIGH COURT 
Criminal Revision No. 189-B of 1934 
May 31, 1934 
Moss y, J. 

KYAW HTIN—Appticanr 
versus 
AH YOO—Obppostts Party 

Criminal Procedure Code (Act V of 1898), ss. 197, 
903—Penal Code (Act XLV of 1860), s. 342—-E'xcise 
Sub-Inspector—-Prosecution of, under s. 342—Sanction 
of Local Government, if  necessary—Power of 
appointment delegated to Divisional Commissioners— 
Sanction not obtained under s. 197, Criminal Procedure 


Code—Order should be one ot dismissal of com- 
plaint under s. 203, Criminal Procedure Code, 
The delegation by the Local Government of its 


power toa special officer only means that the Local 
Government performs that act itself through the 
medium of a particular officer asthe channel 
through which it is done: and it is an 
ordinary case of qui facit per alium facit 
per ss. It is nodoubt done in accordance with 
that delegation, but nevertheless it remains the act 
of the Local Government. 

Consequently, although the Local Government has 
delegated the power of appointing a Sub-Inspector 
to Divisional Commissioners, yet the Sub-Inspector 
is protected by the provisions of s. 197 (1), Uriminal 
Procedure Code and, therefore, sanction .of the Local 
Government is necessary to prosecute him for an 
offence under s, 242, Penal Code. Sankaralinga 
Tevan v Anudai Ammal (1), followed. 

“Where sanction which is necessary has not been 
obtained, the ordershould be one of dismissal of the 
complaint under s. 203, Criminal Procedare Code. 


Cr. R. from an order of the Additional 
Sessions Judge, Arakan, dated February 16, 
1934. 


Mr. F. R. Bomanji, for the Applicant. 


Judgment.—A complaint was made by 
a liquor shop licensee against the present 
applicant in revision, a Sub-Inspector of 
Excise and his peon of illegal arrest and 
confinement, an offence under s. 342, Indian 
Penal Code. The Magistrate quoted some 
rulings referring to the necessity of the 
previous sanction of the Deputy Commis- 
sioner for the prosecution of village 
headmen accused of illegal confinement, 
and pointed out that Sub-Inspectors of 
Excise were appointed by Commissioners 
of Divisions. He held that previous sanc- 
tion was necessary to prosecute the accused 
and that he had no jurisdiction to entertain 
the complaint and ordered that it be re- 
jected. The order should have been one 
of dismissal of the complaint under s. 203, 
Criminal Procedure Code, In appeal the 
learned Sessions Judge remarked that it 
was clear from the terms of s. 197, Criminal 

Procedure Code, that no sanction of the 
“Local Government or of any delegated 
authority was necessary for the prosecution 
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of the respondents. He also remarked that 
it was arguable that in committing the 
alleged offence the Excise Officers were not 
acting in the discharge of their duties. 

As to this it may-be briefly pointed out 

that s. 197, Criminal Procedure Code, was 
redrafted in the Amended Act of 1923. 
The section now reads: 
“x k when any public servant who is not removable 
from his office save by or with the sanction ofa Local 
Government or some higher authority, isaccused ofany 
offence alleged to have been committed by him while 
acting or purporting to act in the discharge of 
his official duty, no Court shall take cognizance of 
such offence except with the previous sanction of the 
Local Government”. 


‘The words before the amendment were 
“is accused as such public servant of any 
offence’ and it was repeatedly held prior to 
the amendment that the section related only 
to those acts and omissions which are 
declared in the Penal Code or other law to 
be offences when they are committed by a 
public servant in his capacity as such; that 
is to say, offences which are peculiar to his 
position as a public servant or cases in 
which he being a public servant is a neces- 
sary element in the offence. Several of such 
cases are quoted in Sankaralinga Tevan v.° 
Avudai Ammal (1), an unauthorised report 
which well sums up the law as it stood then 
on the subject. It is clear, however, as was 
laid down in a ruling of this Court, Em- 
peror v. U Maung Gale (2) that sanction is 
now necessary in such cases if the public 
servant in question is not removable from 
office save by or with the sanction ofa 
Local Government. 

Sub-Inspectors of Excise are appointed by 
the Local Government under the rules fram- 
ed by the Secretary of State for India under 
the Government of India Act published in 
the Gazette of India, Part 1, of June 21, 
1924, at p. 552. Rule 13 empowers the Local 
Government to remove or dismiss any officer 
holding a post in a Provincial or Subordi- 
nate Service. In the schedule on Burma, 
(7), the Burma Excise Service is mentioned 
as one of the services to which these rules 
apply. Rule 215 allows the Local Govern- 
ment to delegate its powers to any subordi- 
nate authority. The power to appoint 
Sub-Inspectors of Excise was delegated 
by the -Local Government empowered in 
this behalf by r. 15 of the rules ofthe Secre- 
tary of State to Commissioners of Divisions 
by Excise Department Notification No. 17 of 
May 11, 1931 (Notification C), correction 


D 35 Ind. Oas. 826; A IR 1917 Mad. 657; 17 Or, L 
94 


(2) 97 Ind. Cas. 64; AI R 1926 Rang. 171; 27 Or, L 
J 1088; 4 R 128. 
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pamphlet No. 4 to p. 29, of the Excise 
Manual. The power to appoint includes 
the power to remove: vides. 16, General 
Clauses Act (X of 1897). 


It is argued in this application for revi- 
sion by the Excise Officer concerned that 
though these powers were delegated yet 
the officer remains a public servant not 
removable from office save by or with the 
sanction of the Local Government and 
therefore within the ambit of s. 197, Cri- 
minal Procedure Code. The same point 
was dealt with in a judgment of Coutts- 
Trotter, J. in the case In re Sheik Abdul 
Khader Sahab (3) at p. 1694, 17 Cr. L. J. 168 
the Chairman of a Union Panchayat under 
a Local Board. He said there: 

“By a notification the power of removal of a Chair- 
man of a panchayat has been delegated by the 
Madras Government to the President of the District 
Board in the district in which the panchayat is 
situatcd, Nowit is argued in the first place that by 
that act of delegation on the part of the Government 
the accused became ipso facto removed from the cate- 
gory of persons who are not removable from office 
without the sanction of the Government of India or 
the Local Government; because itis argued that by 
the act of delegation he becomes removable by a 
third authority; namely, the President of the District 
Board, To my mind that argument is uasound; and, 
in my opinion, the delegation by the local Govern- 
ment of its power to a special officer only means that 
the Local Government perfoms that act itself 
through the medium of a particular officer as the 
channel throngh which it is done; and it is an ordinary 
case of qui facit per alium facit per se. It is no 
doubt done in accordance with that delegation, but 
nevertheless it remains the act of the Local Govern- 
ment. Jam, therefore, of opinion that the accused has 
established that he is within the meaning of this 
section a public servant not removable from his 
office without the sanction of the Local Government.” 

I agree with the decision in Abdul Khader 
Saheb's case (3). I would hold therefore 
that the officer in question was protected 
by the provisions of s. 197 (1), Chiminal 
Procedure Code, and that the sanction of the 
Local Government was necessary for his 
prosecution for an offence of this kind. 

This application in revision will there- 
fore be granted and the order of the Sessions 
Judge for holding afurther inquiry into the 
alleged offence set aside. The complaint 
will stand dismissed. 

N. Application allowed. 

(3) 33 Ind. Cas. (48; A 1 R 1917 Mad. 344; 17 Cr. 
L J 168; (1916) 1 M W N 383. 
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ALLAHABAD HIGH COURT. 
Griminal Reference No. 345 of 1934 
August 16, 1934 
SULAIMAN, Č. J., AND RAOHHPAL SINGH, J. 
KEHAR SINGH-— AocUusED 
Versus 
EMPEROR—tTHrover DISTRICT BOARD, 
BARAUT, MEERUT — Opprosits Party. 

U. P. Prevention of Adulteration Act (VI of 1912), 
ss. 15, 4—S. 15, if mandatory—Certain particulars 
not mentionedin summons, when not prejudicial to 
‘accused—Hearing of case within less than seven days 


from date of service—Effect of—Criminal Procedure 
Code (Act V of 1898), s. 537—Irregularity, when cured 


under. 
The provisionsof s. 15, U., P. Prevention of 
Adulteration Act, are mandatory and ought 


to be followed by Magistrates. Omission to 
state the name of the prosecutor or the particulars 
of the offence in the summons or a delay in the filing 
ofthe complaint or the hearing of the case within 
less than seven days from the date of the service of 
the summons, would certainly be an irregularity, but 
that alone is not sufficient to make the conviction 
illegal. These provisions are subject tothe general 
provisions of s. 537 of the Codeof Criminal Procedure 
under which no error, omission or irregularity in the 
summons can justify the setting aside of a finding or 
sentence or the order passed by a Court of competent 
jurisdiction on appeal or in revision, unless such 
omission, error or irregularity has in fact occasioned 
a failure of justice. Consequently, the mere fact that 
certain particulars are not mentioned in a summons, 
would not in every case bs prejudicial to the accused 
when atthe trial he is aware of such particulars. 
On the other hand, the hearing of a case within less 
than seven days from the date of the service may, in 
most cases, be prejudicial to himand he may not be 
able to defend himself at such short notice. 

Where, however, the accused has never made a 
grievance of it and when the case was called on by 
the Magistrate, there wasno protest on his behalf 
that the summons had been served only afew days 
earlier and when he went in revision there was no 
suggestion in the grounds of revision’ that he had 
been prejudiced: 

Held, that the accused was not prejudiced in any 
way and the irregularity was therefore cured by s. 537, 
Criminal Procedure Oode. i 

Cr. Ref. made by the Sessions Judge, 
Meerut. 

The following order of reference to a 
Division Bench was made by. 

King, J.—(April 28, 1934).—I should have 
no hesitation in rejecting this reference but 
for the views expressed in the two rulings 
relied upon by the learned Sessions Judge. 

The conviction is unders. 4 ofthe U. P. 
Prevention of Adulteration Act, 1912. 


The Sessions Judge, on the strength of 
the rulings, holds that the conviction is bad 
and must be set aside on the ground that 
the summons issued to the accused did 
not conform to the requirements of. s. 15 (2) 
of the Act, and the omissions or irregu- 
larities in the summons are fatal to the 
conviction whether they have prejudiced the 
accused ornot. In view of the clear lan- 
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guage of s. 537, Code of Criminal Procedure 
this seems to me a startling proposition. 
The summous did not specify the name 
of the prosecutor or the particulars of the 
-offence charged. The Judge has clearly 
_ held that the accused was not prejudiced 
by these omissions, The last point is that 
under s. 15 (2), the’ day fixed for hearing 


`- must be not less than seven days from the 


day on which the summons is served, but 
in this case .the summons was served on 


December 31, 1933, and the day fixed for: 


hearing was January 3, 1934. The Judge 
thinks it doubtful whether the accused 
could have been prejudiced by fixing a 
date earlier than the date contemplated by 
s.15 (2). Personally I do not think the 
point ig even doubtful. It is clear that it 
never occurred to the accused that he had 
been prejudiced by the fixing of an early 
date. He made no protest at the trial, as 
appears from the Magistrate’s explanation. 
Further, when the matter came up in revi- 
sion, we find that 12. grounds were taken 
by the pleader forthe accused but he never 
suggested that the accused had been pre- 
judiced by fixing an early date. Indeed 
it is not suggested that ihe accused was 
prejudiced by any omission or irregularity 
in the summons. So I think it may safely be 
held that any omissions or irregularities in 
the summons have not in fact occasioned 
a failure of justice. If we are to follow 
s. 537, Oode of Criminal Procedure, 
the conviction cannot be set aside on the 
grounds suggested. 


But the rulings seem to point to a contrary 


conclusion: Banarst Das v. Emperor (i), 
can be distinguished because if one reads 
the judgment and not merely the head- 
note, one finds that the learned Judge held 
that the omission to mention the charge in 
the summons was highly prejudicial to the 
applicant. In the present case the similar 
omission was found not to be prejudicial. 
But Bohra Raghubar Dayal v. Emperor (2), 
goes further. The learned Judge treats 
the case of Banarsi Das (1)as an authority 
. for the proposition that ‘‘ failure to state 
the particulars of the offence charged was 
fatal to the prosecution” quite apart from 
the question of prejudice or failure of 
justice and apparently endorses that pro- 
position. I cannot agree, as the proposition 
seems to be in direct conflict with s. 537. 


(1)"125 Ind, Oas. 503; (1930) A LJ 911; Ind. Rul. 
(1930) All, 711; 31 Or.L J 866; A I R 1930 All. 
595 


(2) 133 Ind. Cas, 418; (1931) A L J 690; LR12 A 
95 Or; Ind. Rul. (1931) All. 658; 32 Cr. L J 1031; AI 
R 1931 All. 705; (1931) Or, Oas. 1041, : 
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Sitting as a Single Judge I think it would 


not be proper io decide the case in a manner’ 


conflicting with the reported decision of 
another Single Judge, and I, therefore, 
direct that the case be referred to a Bench 
of two Judges. ` 

The Assistant Government Advocate, for 
the Crown. 

Judgment.-—-This is a reference by 
Sessions Judge of Meerut .recommending 
that the conviction of the accused under 
s. 4ofthe U. P. Prevention of Adulteration 
Act (Act VI of 1912) be set aside. 

It appears that the learned Magistrate on 
December 17, 1933,-fixed January: 3, 1934, 


as the date for the hearing of the casé and- ` 
The summons, - 


ordered summons to issue, 
however, was not served till December 31, 
1933. The case was heard on. January 3, 
1934, and the accused made no protest as 
to the shortness of the time which he had 
The trial 
ended and the accused was convicted. On 
his behalf his Counsel never suggested to 
the trying Magistrate that the accused had 
been prejudiced by the case having been 


‘the f 


taken up at such short notice. He went up `’ 


in revision to the learned Sessions Judge 
and took no fewer than twelve: grounds 
but did not suggest that the accused had 
been prejudiced by the date having been 
fixed rather early. There was ino point 


‘taken that he had been prejudiced by any. 


omission or irregularity in the summons 
which was served upon him. 


Section 15, sub-s. (1), provides that no, 


summons shall issue for the attendance’ of 


any accused person unless the same is: 


applied for within thirty days from the 
date on which the order has been made: ~ 
But s. 15, sub-s. (2) contains a mandatory: 
provision that every summons shall specify 
the particulars of the offence charged and 
the same of the prosecutor; and further 
provides that the day fixed for the hearing. 
of the case shall not be less than seven 


days from the day on which the summons is > 
served upon the accused. ia 
The reference is based on two rulings of.” 

In Banarsit Das v. Emperor (1), ~ 


this Court. 


y 


o 


Dalal, J., considered that the omission to ~ 


mention the charge in the summons was 
highly prejudicial to the accused and on 
that ground he set aside the conviction. In 
Bohra Raghubar Dayal v. Emperor (2), 
Pallan, J. followed the ruling in Banarsi 
Das's ‘case (1) and held that the failure to 
state in the summons the particulars of the 
offence charged was fatal to prosecution and 
set aside the conviction, On the other 
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hand, in Emperor v. Ram Chand (3), Dalal, J. 
declined to interfere, although the com- 
plaint had not been filed within the time 
prescribed under s. 15, sub-s. (1). 
Although the provisions of s. 195 are 
mandatory and ought to be followed by 
Magistrates, the question is whether, if 
there is some non-compliance, the conviction 
is illegal and should be set aside. Now, 
omission to state the name of the pro- 
secutor or the particulars of the offence in 
the summons or a delay in the filing 
of the complaint or the hearing 
of the case within less than seven 
days fromthe date of the service. of the 
summons, would certainly be an irregular- 
ity, but that alone is not sufficient to make 
the conviction illegal. These provisions 
are subject to the general provisions of 
s. 537 of the Code of Criminal Procedure, 
under which no error, omission or irregular- 
ity in the summons can justify the setting 


aside of a finding or sentence or the order. 


passed by a Court of competent jurisdic- 
tion on appeal or in revision, unless such 
omission, error or irregularity has in fact 
occasioned a failure of justice. 


We would, therefore, think that the mere- 


fact that certain particulars- are nob men- 
tioned in a summons, would not in every 
case be prejudicial to the accused when 
at.the trial he is aware of such particulars. 
On the other hand, the hearing of a case 
within less than seven days from the date 
of the service may in most cases be pre- 
judicial to him and he may not be able to 
defend himself at such short notice. 


But in this particular case the accused, 


never appears to have made a grisvance 
of it. When the case was called on by the 
Magistrate on January 3, 1934, there was 
no protest on his behalf that the summons 
had been served only a.few days earlier. 
When he went up in revision before the 
Sessions Judge, in none of the twelve 
grounds of revision he took was there any 
suggestion that he had been prejudiced. 
Had he been prejudiced, he would certain- 
ly have raised a ground to that effect. In 
_ these circumstances, we accept the finding 
of the learned Sessions Judge that. the 
accused was not prejudiced in any way. 
The irregularity, therefore, is cured by 
s. 537, Criminal Procedure Code. 

The conviction and sentence passed on 
the accused, therefore, stand. 

Let the record be returned. 

N. Order accordingly. 


sae ll4 Ind, Cas. 870; 50 A 853; A I R 1929 All 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1415 of 1933 
February 2, 1934 f 
SUNDARAM CHETTY, J. 

M. Ag. Ru. M. ANNAMALAI 
CHETTIAR AND OTHERS - PETITIONERS 
versus 
AL. A. Or. SOLALYAPPA CHETTIAR 

AND ANOTHER — RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), 8. 115 —Suit 
involving several issues—Refusal to try question of 
jurisdiction as preliminary issue—Interference in 
vevision—Practice—Question of jurisdiction to be 


decided first. : 
Ina suit involving several questions both of law 


and fact, issues relating to the jurisdiction of the 
Oourt to try the suit should be decided as preliminary 


points before entering upon the trial of the other 
issues, andif the trial Oourt refuses to go into the 
question of jurisdiction before proceeding to hear 
the suit on the merits, this may amount to an irregula- 
rity justifying interference by the High Oourt in 
revision. Udmiram Ram Sarup v. Ghasiram Sukhan 
Lal (1), referred .to. 

Petition unders. 115 of Act V of 1908 
and s. 107 of the Government: of India Act, 
praying the High Court to revise the order 
dated September 16, 1933, in I. A. 
No, 149 of 1933.in O. 8. No. 50 of 1932 
on the file of the Court of the Subordinate 
Judge of Tiruvarur. 

Messrs. C. S. Venkatachariar. and M. 
Murugappa Chettiar, for the Petitioners. 

Messrs. T. M. Krishnaswami Ayyar and 
K. Ramanathan Chettiar, for the Respond- 
ents. 

Order.—In this case, the point is, whether 
the course which the lower Court has resolv- 
ed to adopt is a matter for interference in 
revision. Ina suit of this maguitude in- 
volving several questions both of law and 
fact, what is the reasonable method to be 
adopted, having regard tothe economy of 
time andthe trouble and expense to the 


` parties? Issues Nos. 9 toll are, at any rate, 
‘Issues relating to 


the jurisdiction of the 
Court to try this suit, and the validity of the 
sanction obtained by the plaintiffs for the 
institution of this suit. The decision of 
these questions as preliminary points first, 
before entering upon the trial of the other 
issues, would be the best course. The order 
of the lower Court is virtually a refusal 
to go into the question of jurisdiction 
before proceeding to hear the suit on the 
merits. This may amount to an irregular- 
ity, opento the High Court to interfere in 
revision [Vide Udmiram Ram Sarup. v. 
Ghasiram Sukhan Lal (1)]. Iam in agree- 
ment with the view expressed ‘in that 
decision. Of course, the lower Court will 
win) 6 Ind. Oas. 792; (1933) AL J 707; A IR13.3 
All. 7,6 RA 342. 
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not indefinitely adjourn the further trial 
of the suit, if it is found necessary after 
the disposal of the said Issues Nos, 9 to 11, 
but will goon with the trial with all possible 
promptitude. If in the meanwhile an 
application is made for the examination of 
any witnesses, for the special reasons 
mentioned in O. XVIII, r. 16, Civil 
Procedure Code, their evidence will be 
recorded. The order of the lower Court 
is modified in the aforesaid manner. 


In the special circumstances I make no 
order as to costs. 


A. Order modified. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. z68 of 1933 
August 28, 1934 
SULAIMAN, C. J. AND HARRIS, J. 
Sheikh GHULAM MURTAZA— 
DEFENDANT— APPELLANT 
VETSUS 

Musammat FASIH-UN-NISA BIB]— 
PLAINTIFF— RESPONDENT. 
Limitation Act (IX of 1918), s. 19-—Acknowledg- 
ment, when saves limitation—Conditions—Receipt 
containing acknowledgment of previous debt— Effect 
of—kecerpt merely stating that money had been 
taken under pro-notes—Pro-notes not capable of being 

acted upon—Receipts, if amount to-acknowledgment. 
In order that a written acknowledgment may be 
of availto a plaintiff under s. 19 of the Limitation 
Act, it is necessary that such acknowledgment 
must have been made before the expiration of the 
period prescribed for the suit. It is equally neces- 
sary that it must be a clear and unambiguous 
acknowledgment specifically admitting liability in 
respect of the debt sued upon and it must be signed 
by the party or by his” authorised agent. If an 
admission amounts to such an acknowledgment, 
then if it is made before the expiry of the period, 
it is helpful and the suit can be maintained for the 
recovery ofthe earlier debt, the time being extended 
by the acknowledgment. In such an event there is 
no question of there being afresh cause of action 
or afresh promise to pay a debt which can be sued 
upon, On the other hand, if the acknowledgment is 
made after the period of limitation has expired, then 
the acknowledgment is of no utility and cannot save 
limitation. 
Buta receipt containing an acknowledgment of a 
. previous debt may not bea mere acknowledgment, 


t e, a bare admission of the existing liability, 
but it may contain words indicating an implied 
promise to pay the earlier debt. Whether it is a 


mere acknowledgment or it is more than an acknow- 
ledgment and contains an implied promise to pay 
will depend on the terms of the particular 
document. But assuming that it amounts. to an 
implied promise to pay, it does not follow that it 
can be made the basis of a suit and treated as giving 
rise to afresh cause of action. If the debt had not 
become barred by time then even an express pro- 
mise to pay it is nothing more than a promise to 
do what a person is, under the law, bound to do. It 
cannot be treated as a fresh contract or a novation 
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of the old contract and is on no higher footin g than ® 
mere acknowledgment, On the other hand, if the 
debt had become barred by time,then an implied 
promise to pay it would be of no avail because under 
s. 25(3) of the Contract Act it cannot be treated as 
a promise, madein writing, to pay a time-barred 
debt. When there is no express promise to pay but 
the intention is inferred only indirectly, it cannot 
be treatea as a promise in writing to pay the time- 
barred debt. The plaintiff, therefore, would not be 
entitled to take advantage of such an implied pro- 
mise to pay a time-barred debt. 

On the other hand, ifthere is fresh consideration 
proceeding from the promisee and the parties enter 
into a new contract which re-places the previous 
contract and supersedes it, then it certainly becomes 
the basis of a new cause of action and a suit would 
lie upon it because the contract is binding on the 
parties, being for consideration. But where there 
is no fresh consideration proceeding from the pro- 
misee, the transaction cannot be treated as an 
agreement between two parties as it is only a one- 
sided promise to pay a debt which was due. 

Where certain receipts do not purport to acknow- 
ledge liability for an earlier debt but merely state 
that money had been taken under promissory notes 


of even dates by the executant, then if the promissory. 


notes cannot be sued upon, the receipts cannot 
amount to an acknowledgment of any earlier debts 
of which the plaintiff can take advantage. 


S. ©. A. from the decision of the District 
Judge, Allahabad, dated May 22, 1931. 
Messrs. K. Verma, Hyder Mehdi and 
Zafar Mehdi, for the Appellant. ih 
Mr. M.A. Aziz, for the Respondent. 


Sulaiman, C. J.—This ia a defendant's 
appeal arising out of a suit for recovery 
of a certain sum of money with interest. 
Originally the claim was based on 
two promissory notes of J anuary 1925 and 
December 1927; but later the plaintiff got 
the plaint amended and claimed to Te- 
cover an earlier debt, the time being 
saved by the alleged acknowledgments 
of 1925 and 1927. The cause of action 
alleged in the amended plaint was the 
date on which the liability of the debt 
was admitted by the defendant. The 
trial Court dismissed the suit, holding that 
the claim was barred by time. The lower 
Appellate Court has come to a contrary 
conclusion and has decreed the claim, 
holding that the acknowledgment of the 
old debt saved time. The learned Judge 
had relied on the case of Govind Singh v. 
Bijoy Bahadur Singh (1), in support of 
his view. 

In that case Niamat-ullah, J., certainly 
was inclined to take the view that an 
acknowledgment, clear and unconditional, 
can itself be the foundation of an action. 
I concurred in the order on the ground 
that the recitals in the receipt along with 


(1) 121 Ind. Oas. 108; (1929) A L J 1979: AIR 
1929 All. 980; Ind. Rul. (1930) All. 92; 52 A 169. 
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the circumstances indicated that there 
was a renewal of previous debt, so that 
either the previous debt had been acknow- 
ledged afresh or had been substituted by 
a new contract including a fresh promise 
to pay. It is noteworthy that in that case, 
although the promissory note was inad- 
missible in evidence as being insuffi- 
Ciently stamped, the receipt was admis- 
sible, and it had been executed before the 
expiry of the period of limitation for suing 
upon the earlier debt. Accordingly no 
question of any express acknowledgment 
in writing of a time-barred debt within 
the meaning of 8. 25 of the Contract Act 
arose in that case. The previous debt 
had not become barred by time and the 
Bench in that case came to the conclu- 
sion that there had been a novation of 
the contract. 

A Full Bench of this Court in Nazar 
Khan v. Ram Mohan (2), laid down that 
where there is a completed cause of action 
for recovery of money on foot of a dis- 
tinct and separate transaction, and a pro- 
missory note is given as a collateral 
security, the plaintiff is entitled to sue 
for the original. consideration, even if, 
for some flaw in the promissory note, the 
promissory note itself may not be sued 
upon, being inadmissible in evidence; 
but where the making and handing over 
-of the mote and the payment of the 
money are “concurrent conditions” (i. e., 
wart and parcel of the same transaction), 
“hen if the promissory note turns out to 
be inadmissible in evidence for any fe- 
ason, it is not open to the plaintiff. to 
wecover his money.by proving orally the 
jerms of the ccntract. The result of this 
pronouncement is that where the debt is 
separable from the promissory note, the 
ransaction being truly independent of it 
and not part of the transaction of the 
promissory note, the debt can be proved, 
although the promissory note was nol 
admissible in evidence; but where it is 
zart and parcel of the same transaction 
he debt cannot be separately proved. 

The Bench which had decided Go. ind 
Singh’s case (1) had occasion to consider a 
somewhat similar point in Abdul Rafig v. 
3hajan (3). Niamat-ullah, J., again expres- 
sed the opinion that a promise to pay an 
wd debt was a new contract, the ccnsider- 


(2) 133 Ind. Cas 307; (1931) A L J64; AIR 
ai ai 143; »3 A 114; Ind, Rul. (1931; All. 627 
(3) 137 Ind. Oas. 243; (1932) A LJ 77; AIR 1932 
11,199; 53 A 968: Ind. Rul. (1932) All, 296, - 
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ation tor which is the old debt, and such 
promise constitutes a new cause of action, 
so that an unconditional acknowledgment 
implies a p*omise to pay and affords a 
new cause of action to the obliges.- I. 
expressed the view that a mere acknow- 
ledgment of liability is not always evi- 
dence ofa new contract which can be 
the basis of a suit, but there may be 
recitals in the written acknowledgment or 
there may be other direct or circumstantial 
evidence which may show that the trans- 
action in which the acknowledgment was 
made amounted in reality to a novation 
of the contract fora valid consideration. 
I also pointed out that in order that a 
promise to pay a time-barred debt should 
fall within the purview of s. 2) (3) of the 
Indian Contract Act it was necessary that 
the promise to pay should be express; 
and that an implied promise to pay a time- 
barred debt would not fulfil the require- 
ments of s. 25. I further pointed out that 
in order to amount to a new contract it 
was necessary that there should be a fresh 
consideration proceeding from the pro- 
misee and that a mere oral promise to pay 
a previous debt would not be tantamount 
to a new valid agreement. 

In Bal Krishna v. Debi Singh (4), another 
Bench of this Gourt has laid down that a 
mere acknowledgment of an older debi 
cannot be made the basis of a suit and 
that an acknowledgment of a debt does 
not necessarily amount to a supersession 
of the debt acknowledged, but only con- 
firms the older debt, and, therefore, if 
anything has to be recovered, it is on 
the debt which is being acknowledged by 
the document called acknowledgment. The 
learned Judges pointed out that the case 
before them was different from a case . 
where an acknowledgment amounted toa 
new contract including a fresh promise to 

ay. 

j It seems to me that there is no in- 
consistency in any of these decisions 
except that the view that an unconditional 
acknowledgment cannot itself be the basis 
of a suit and furnish a new cause of 
action has been too broadly stated and has 
not been accepted by several Judges of 
this Court. 

In order that a written acknowledgment 
may be of avail to a plaintiff under s. 19 
of the Limitation Act, it is necessary 
that such acknowledgment must have been 
made before the expiration of the period 

(4) 149 Ind. Cas 571; (1933) A LJ 1530; AI R 
1934 ALL 73; $ R A 913; 53 A 23L | 
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prescribed for .the suit. It is equally 
necessary that it must be a clear and 
unambiguous acknowledgment specifically 
admitting liability in respect of the debt 
sued upon and it must be signed by the 
-party or by his authorised agent. If an 
admission amounts to such an acknowledg- 
ment, then if it is made before the 
expiry of the period, it is helpful and 
the suit can be maintained for the re- 
covery of the earlier debt, the time being 
extended by the acknowledgment. In such 
an event there is no question of there 
being a fresh cause of action or a fresh 
promise to pay a debt which can be 
sued upon. On the other hand, if the 
acknowledgment is made after the period 
of limitation has expired, then the acknow- 
ledgment is of no utility and cannot save 
limitation. 

But there is no doubt that a receipt 
containing’ an acknowledgment of a pre- 
vious debt may not be a mere acknowledg- 
ment, i. e, a bare admission of the 
existing liability, but it may contain 
words indicating an implied promise to 
pay the earlier debt. Whether it is a mere 
acknowledgment or it is more than an 
acknowledgment and contains an implied 
promise to pay will of course depend on 
the terms of the particular document. 
But assuming that it amounts to an 
implied promise to pay, it does not follow 
that they can be made the basis of a 
suit and treated as giving rise to a fresh 
cause of action. If the debt had not 
become barred by time then even an ex- 
press promise to pay it is nothing more 
than a promise to do what a person is, 
under the law, bound todo. It cannot be 
treated‘as a fresh contract or a novation of 
the old contract and is cn no higher 
footing than mere acknowledgment. On 
the other hand, if the debt had become 
barred by time, then an implied promise 
to pay it would be of no avail because 
under s. 25 (3) of the Indian Contract Act 
it cannot be treated as a promise, made 
in writing, to pay a time-barred debt. 
When there is no express promise to pay 
but the intention is inferred only indirect- 
ly it cannot be treated as a promise in 
writing to pay the time-barred debt. The 
plaintiff therefore would not be entitled 
to take advantage of such an implied 
promise to pay a time-barred debt. 

On the other hand, if there is a fresh 
consideration proceeding from the promisee 
and the parties enter into a new contract 
which replaces the previous contract and 
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supersedes it, then it certainly becomes 
the basis of a new cause of action and a 
‘suit would lie upon it because the con- 
tract is binding on the parties, being for 
consideration. But where there is no 
fresh consideration proceeding from the 
promisee, the transaction cannot be treated 
as an agreement between two parties as 
it is only a one-sided promise to pay a 
debt which was due. 


In the present case it was never the 
plaintiff's case that in.1925 or 1927 the 
parties entered into a fresh contract for 
consideration under which the previous 
transaction was wiped out and a new 
agreement accepted. Even in the amended 
plaint, the plaintiff merely emphasized 
that the receipts of 1925 and 1927 “extended 
the period of limitation” and the cause of 
action was the dateon which “the liability 
of the debt was admitted.” There was 
no iseue framed and the question has 
never been considered by either of the 
Courts below as to whether there was any 
fresh contract. Indeed, it could not be, 
as the plaintiff never put forward such 
a case. I am therefore u:able to allow 
the plaintiff to change the character of 
the suit by amending the plaint and 
have this new question of fact tried 
afresh on production of fresh evidence by 
both the parties. It must be assumed 
that the plaintiff came to Court on the 
allegation that he was entitled to recover 
the earlier debt on the strength of the 
two acknowledgments which were made 
by the defendant in 1925 and 1927. Now, 
if the receipts of 1925 and 1927 could 
amount to an acknowledgment of the old 
debt, then there would be no difficulty 
in the way of the plaintiff at all for time 
would be kept alive. But these receipts 
merely refer to the promissory notes 
which were executed on the same dates 
and which are inadmissible in evidence on 
the ground of insufficiency of the stamps. 
The receipts do not purport to acknow- 
ledge liability for an earlier debt but 
merely state that money had been taken 
under promissory notes of even dates by 
the executant. They therefore refer to 
the debts created by the promissory notes 
themselves and not to any earlier debt. 
If the promissory notes cannot be sued upon 
the receipts cannot amount to an acknow- 
ledgment of any earlier debts of which 
the: plaintiff can take advantage. I am 
therefore of opinion that the lower Appel- 
late Court is wrong in treating them as 
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if they were acknowledgments of earlier 
debts. 

I would, therefore, allow this appeal and 

-~ setting aside the decree of the lower Appel- 


late Court, restore that of the Court of first 
Instance. i 
Harris, J.—I agree. 
N. Appeal allowed. 





“NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Civil Revision No. 283 of 1933 
March 29, 1934. 

GRILLE, J. O. 
GIRDHARILAL AND OTHERS—ÅPPLICANTS 
Versus 
SURENDRANATH MUKERJEE 
AND OTHERS —NON- APPLICANTS 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
13—Remuneration of arbitrators—Power of Court to 
award — ‘Costs of arbitration’, meaning of. 

In the absence of any express provision in the 
Second Sehedule to the Civil Procedure Oode for the 
remuneration of arbitrators, the English Law should 
be applied unless there is anexpress provision to 
the contrary and no such prohibition exists. The 
‘term “ costs of the arbitration” is a wide and general 
term and there is no justification for limiting it to 
such costs asmight be represented by travelling 
-expenses and the summoning of witnesses although 
‘it does include such matters, 

[Oase-law referred to.] 

C. R. from an order of the Additional Dis- 
trict Judge, Saugor, dated April 13, 1933. 

Mr. W.B. Pendkarkar, for the Appli- 
cants. 

Mr. T. L. Sheode, for the Non-Applicants. 

Order.—This is an application by the 
parties to a suit which was referred to 
arbitration against an order of the Ad- 
ditional District Judge, Saugor, directing 
them to pay Rs. 150 to eachof the 
three arbitrators. The arbitrators themselves 
had asked fora sum of Rs, 2u0 each for 
their services but no objection by them 
tothe amount awarded has been taken 
before me. It is strenuously contended on 
‘behalf of the applicants that the Court had 
no jurisdiction whatever-to award any 
remuneration to the arbitrators for their 
services unless there was an express agres- 
ment to that effect and that even then such 
an amount is only recoverable by a suit. 
It is urged that para. 13, Sch. IL, Civil 
Procedure Code has no application to any 
sums allotted to arbitrators by way of 
remuneration andcan apply only to the 
costs which are incurred by the arbitrators 
inthe execution of their duty. The para- 


graph runs 
“The Court may also make such order as it thinks 
fit respecting the costsof the arbitration where any 
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question arises respecting such costs and the award 
contains no sufficient provision concerning them.” 

It is represented that the word “also” 
and the position of the ‘paragraph follow- . 
ing para, 12, which deals with the-power 
to order, modify or correct an award lead 
tothe conclusion that the costs of arbitra-- 
tion to which the paragraph refers means 
only such costs as would he considered 
costs in an ordinary civil proceeding and 
must exclude any question of remuneration. 
In England it was at onetime held that 
the appointment of an arbitrator was not of 
such a nature as to raise a demand ‘for 
payment in the absences of an express 
promise to pay him for his ‘services: Virany 
v. Warne (1) and Burroughes v. Clarke (2); 
‘but that is not the law in England as it 
now stands and it is now the rule that the 
appointment of an arbitrator must be 
taken to imply a promise to remunerate ‘him 
at a reasonable rate: Willis v. Wakeley 
Brothers (3). In Llandrindod Wells Water 
Co. v. Hawksley (4), it wasstated 

“that where the parties have chosen their .own 
arbitrator they must be taken to have intended to 
pay him at the. rate ordinarily charged by persons 


of his experience, and they must pay his fees, unless 
it is proved that the charges are extortionate.” 


The case of Hoggins v. Gordon (5), cited 
by the applicants was«decided prior to 
these cases and goes no further than laying 
down that on an express promise to pay for 
his services an action could .always be 
maintained by .anarbitrator, but: the ques- 
tion of an implied promise does not seem 
to have arisen in the case of express terms. 
The decision turned on the construction of 
the words “would take upon themselves the 
burthen of the reference” (i. e., of arbitra- 
tion) and it washeld that the words were 
intelligible words, describing a known duty, 
the non-performance ‘of which would excuse 
the defendants from paying. This decision 
might be interpreted as an earlier autho- 
rity for the prcposition developed later that 
there may be an implied as well as an 
express ‘promise to pay which would be 
binding. In the absence of any express 
provision in :Sch. II, Civil Procedure Code 
for the remuneration of arbitrators, -I am 
of opinion that the English Law should be 
applied unless there is an express provision 
to the contrary. 1 donot consider that any 
such prohibition exists. The term “costs 


(1) (1801) 4 Esp. 47; 6 R R 839, 

(2) (1801) 1 D P 048. 

(3) (891) 7 TL R604. 

(4) (190+) 68 J P 242;720 TL R 241, 

(5) (1812) 3Q B 467; 2G & D 656; 


‘LJ 
Q. É. 286; 6 Jur. 895, f 


? 


` Louis Dreyfus & Co. (7). 


374 


of the arbitration" is a wide and general 
term and I can see no justification for 
limiting it to such costs as might be re- 
presented by travelling expenses and ihe 
summoning of witnesses. That it does in- 
clude such matters is I think, impliedin 
some unreported cases which have been 
cited before me. 

An attempt to support the proposition 
that the Court had no jurisdiction what- 
ever to award remuneration to the arbi- 
tratorsis made by a reference to Mulchand 
v. Narinjin Das (6), but in tbat case it 
was admitted in argument that para. 13. 
Sch. II (then s. 519, Civil Procedure Code) 
would have no application to the particular 
case since no award was filed and the 
reference to arbitration was cancelled soon 
after it was made. What was laid down 
in that case was that if para. 13 did not 
apply, it was impossible to bring the 
jurisdiction of the Court to order remunera- 
tion to arbitrators within paras. 2 and 3, 
Sch. II (at that time ss. 507 and 508, Civil 
Procedure Code). Another case which the 
applicants cited was Arunachalu Iych v. 
There it was 
held that when the Court was of opinion 
that there was no valid reference to arbit- 
tration there could be no jurisdiction in 
the Ccurt to pass an order astocosts of 
the award. Asthere was no question here 
of the invalidity of the award, the case is of 
no assistance. In Thadomal v. Menghraj 
(8), itappears to have been tacitly admit- 
ted that the remuneration of arbitrators 
would come within theambit of para. 13 
Sch. II, Civil Procedure Code, since an 
objection was taken in revision that the 
amount awarded to the arbitrators was 
excessive and that it should. be reduced. 
The arbitrators’ claim in that case was 
entered at the end of the award after their 
signatures and it was held that it formed 
no part ofthe award. 

In the case which I am now considering 
the application for remuneration was filed 
separately a few days after the filing of 
the award. The learned Judges in Tha- 
domal v. Menghraj (8), held that as the 
amount had not actually been paid to the 
ardiirators, it was open to the applicants, 
if they chose to apply to the lower Court 
to have the same reduced. The conten- 
tion that the lower Court had no jurisdiction 
to order any remuneration at all does 

(6) 91 P R 1894. 

(7) 109 Ind. Oas, 175; A IR 1928 Mad. 370; (1928) 
M W N 298; 54. M L J 560; 27 L W 803. 


(€) 1931nd. Cas. 694; A I R 1930 Sind 190; Ind. 
Rul. (1930) Sind 118. 
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not appear to have been raised and in 
the view that I take, if raised, would 
certainly have been disallowed. The order 
of the -learned Judges in that case is not. 
easily explicableon any other assumption. 
Finally in Bulchand Khimandas v. Thakur- 
das Udhavdas (9), the learned Judicial 
Commissioner applied the English Law to 
arbitration proceedings in India and held, 
on the authority of Llandrindod Wells 
Water Co. v. Haw':sley (4), that where the 
parties have chosen their own arbitrator 
they must be taken to have intended to 
pay him at a fair remuneration. I am 
satisfied therefore that the Court below had 
jurisdiction in giving remuneration to the 
arbitrators for their services. The circum- 
stances of the case negative any supposi- 
tion that there was an agreement that they 
should give their services voluntarily. The 
proceedings were protracted and arduous 
and lasted for over ayear, andone of 
the arbitrators was a practising Pleader. 
The award arranged a partition of the 
estate which is valued at a lakh and a half 
of rupees and the proceedings were bitterly 
contested throughout the arbitration and 
indeed afterwards. It cannot be said that 
the amount awarded to each arbitrator, 
namely Rs. 150 or indeed the amount claim- 
ed, Rs. 200, is in any way excessive. 

Itis further contended that the parties 
were not given any opportunity of contest- 
ing the legality or the quantity’ of the 
remuneration inasmuch as the learned 
Additional District Judge passed the order 
without giving them an opportunity of 
being heard. The application had been on 
the file for a year before the order was 
passed the intervening period having been 
spent in determining various objections 
to the award. When the final order was 
passed, the order concerning the remutera- 
tion was passed also. It is difficult to 
believe thatthe parties completely disre- 
garded an application which had been on 
the file for over a year. The order was 
one which the Judge had jurisdiction to 
make and even if there be some irregu- 
larity innot having heard the parties as 
to the amount to be awarded, the amount 
itself is so modest that I consider that 
there is no justification in returning the 
case for further argument before the Ad- 
ditional District Judge on the point. Be- 
yond the statement that the amount is 
excessive, nothing in support of this con- 
tention has been urged before me. The 


(9) 147 Ind. Cas, 319; A I R 1933 Sind 330; 6 RS 
145, : 3 
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action of the applicants appears to have 
arisen out of their common dissatisfaction 
with the terms of the award as has been 
‘shown by the strenuous contest which has 
arisen in the objections filed to the award. 
The application accordingly fails and is 
dismissed with costs. Pleader’s fee Rs. 40. 
N. , Application dismissed. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 97 of 1931 
November 30, 1933 

~ BEASLEY, Ü. J. AND BARDSWELL, J, 
R. RAJAGOPALA AYYANGAR AND 
OTHERS—ÅPPELLANTS 
VETSUS 
RANGANATHA AYYANGAR AND 
ANOTHER — RESPONDENTS 

Registration Act (XVI of 1998), s 17 (D) (b)— 
Transfer of Property Act (IV of 1882), 3.55 (+) (b) 
—Document transferring vendor's lien—Necessity of 
registration, 

A document which creates acharge which is given 
to the sellerin s. 55 (4) (b) of the Transfer of Prop- 
erty Act requires registration and any other instru- 
ment which assigus the rights under that document 
also requires registration under s. 17 (1) 
Registration Act. Dayal Singh v. Indar Singh (1), 


applied. 

iL. P. A. against the judgment of 
Mr. Justice Madhavan Nair, dated Au- 
gust 2], 1931, passed in Second Appeal 
No. 487 of 1929, and reported as 
142 Ind. Oas. 730, preferred against the 
decree of the Court of the Subordinate 
Judge, Mayavaram, in A. S. No. 25 of 
1927 (O. S. No. 285 of 1924 on the file of 
the Court of the District Munsif of 
Mayavaram.) S 

Messrs. K. Bhashyam Ayyangar and T. 
R. Srinivasan, for the Appellants. i 

Mr. V. Rajagopalachariar, for the Res- 
pondents. 


Beasley, C. J—This isan appeal from 
a judgment of Madhavan Nair, J. in 
second appeal. The facts out of which 
this appeal arises are stated by him in 
his judgment and itis, therefore, unneces- 
sary to restate them now. The question 
is whether Madhavan Nair, J., was right 
in holding that Ex. B-1, which is an 
assignment of the rights under Ex. B, 
was a document which required registra- 
tion under s. 17 (1) (b) of the Registration 
Act. In my opinion, he was right in so 
holding. It is quite true that Ex. B does 
not, in terms, state that a charge has 
been created. The question is whether 
what it does state is sufficient in itself 
to create the charge in question, namely, 
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the vendor's lien. It is quite true that 
without such a document one of ‘the 
incidents of a transfer of property is to 
pass with it to the transferee all such 
rights as the transferor possesses. This 
of ‘course refers to an assignment of 
these rights. What was it that the vendor 
in this case had? His rights are set out 
in s. 55 (+) (b) of the Transfer of Property 
Act and he has the charge therein specifi- 
ed. In my opinion, Ex. Bsets out facts 
which at once gave to the vendor his 
charge. “And it seems to follow from this 
that any document which purports to 
transfer what the vendor has toa transferee 
must itself be registered under s. 17 (1) 
(b) of the Registration Act. This would 
be a difficult point for decision but for 
the fact that we derive considerable 
assistance from the Privy Council decision 
in Dayal Singh v. Indar Singh (1). That 
was a case arising under another sub- 
section of the same section, namely, 
s. 55 (6) (b). The facts there were that 
there was a document which was not 
registered but which purported to be an 
agreement for the sale and purchase of 
land for Rs 10,000. The purchaser had 
paid Rs. 1,000 as earnest money and 
completion was to take place within 
forty days. The vendor eventually, notwith- 
standing the purchaser's constant requests, 
refused to complete and, being sued for 
specific performance, pleaded that the 
document, not having been registered 
under s. 49 of the Registration Act, was 
inadmissible in evidence. It was held 
by the Privy Council that the agreement in 
question which gave to the buyerthe rights 
which accrued to him under s. 55 (6) (b) 
was one which created an “interest in 
property”, within the meaning of s. 17 (2) (v) 
or rather it was not within the exception 
of s. 17 (2) (v) of the Registration Act and 
that it was, therefore, within s. 17 (1) (b) 
of the Registration Act and required 
registration. This is a direct decision at 
any rate that the charge which is given . 
to a buyer under s. 55 (6) (b) of the 
Transfer of Property Act is one which, 
when it is created by an intstrument, 
requires that instrument to be registered. 
Therefore, when once it is apparent that 


_Ex. B does create the charge which is 


given to the seller ins. 55 (4) (b) of the 
Transfer of Property Act, then it appears 

(1) 98 Ind. Cas. 598; 51M LJ 788 atp. 792; A I 
R 1926 P O 94; 24 AL J807; (1926) M W N 602: 3 
O W N 634; 24 L W 396; 41 OL J 97;7 PLT 661: 
28 Bom. L R 1372; 31 O W N 125; 531 A 214; 28PL 
R 10 (P O). 


316 


to me that that document requires 
registration and that any other document 
which assigns the rights under that docu- 
ment also requires registration. 

In the present case even if the sale 
deed itself created the charge, it was a 
registered document and in my opinion any 
assignment of that charge also requires 
registration. ` 

For these reasons, I'am of opinion that 
the judgment of our learned brother in 
second appeal was correct. ‘This Letters 
Patent ‘Appeal must, therefore, be dismissed 
with ccsts. 

“Bardswell, J.—I agree. 


A, Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
ee COURT 
Criminal Appeal No. 271 of 1933 
May 18, 1934 
FERRERS, J. O. AND MEHTA, 

. A.J. O. 

FATEH MUHAMMAD-— APPELLANT 
versus 
EMPEROR—Obpposits Party 

Criminal Procedure Code (Act V of 1898), s. 367 (4) 
—Judge, if should record specifically judgment of 
acquittal—Penal Code (Act XLV of 1860), ss. 302, 
201— Corpse of murdered person not found—Circum- 
stantial evidence for'conviction under s. 302, nature of 
—Accused not proved to be murderer — Conviction 
under s. 201, if legal—(Obiter)—Causing evidence of 
Pa vende to Aitappeon if punishable under s 201, Penal 

ode. 

It is specifically provided by s. 367 (4), Criminal 
Procedure Code, that if a judgment be a judg- 
ment of acquittal it shall state the offence for which 
the sccused is acquitted. In a charge of murder, 
the-Judge should raise as one of his points for 
decision the question whether the accused is -guilty 
of murder, If hedecides to acquit, he should speci- 
fically record a judgment of acquittal under `s. 302, 
Penal Code. 

The mere fact that the body of the murdered per- 
gon has not been found isnot a ground for refusing to 
convict an accused person of murder, but when 
the body of -the person said to have been murdered 
is not forthcoming, the strongest possible evidence 
as to thefact of the murder should be insistedon 
before the accused is convicted. 

A murderer -cannot be ‘charged under s. 201, 
Penal Code, with causing evidence to disappear by 
concealing the corpse. But where it is held that 
the offender has not committed the murder, ¿he 
‘can be punished for the offence which it is proved 
he has committed, viz., that of concealing the corpse. 

Obiter.— No conviction under s, 201 can be had 
against an accused “person who-has done nothing 
more than to cause to disappear the evidence of 
suicide. 4 

Mr. Motiram Idanmal, for the Appellant. 
Mr. C. M. Lobo, for the Orown.: 
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‘that the danger in which he stood was 
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Judgment.—The appellant was charg- 
ed in the Sessions Court of Sukkur in the 
following terms ; 

“That you murdered your wife Sahib Kha- 
toon, or; that you knowing or having reason to be- 
lieve that Sshib Khatoon must have been murdered 
caused the evidence of that offence to disappear 
with intention -of screening the offender from legal 
punishment under s. 302 or s. 01, Indian Penal 
Code.” 

This charge was tried with the aid of 
assessors and the decision of the Court was 
given in these terms : 

“Assessor No. 1 saysthat Sahib Khatoon was not 
murdered and that she appears to have gone away 
somewhere and that the accused is not guilty ; and 
the remaining three assessors are of the opinion that 
Sahib Khatoon has been murdered, that the accused 
is guilty of murder as well as of causing the evidence 
of murder to disappear.” 


Disagreeing -with assessor No. 1 and 
agreeing with the remaining assessors the 
Judge finds that the accused is guilty and 
convicts him under s. 20], Penal Code, 
and sentences him to rigorous imprison- 
ment for 7 years. Against this conviction 
and sentence the accused has made this 
appeal. 

A narrative of the alleged facts is ne- 
cessary ‘before an attemptcan be made to 
deal with the points of law arising out of 
his judgment. -It appears that Sabib Kha- 
toon, who is a young woman of 25 years of 
age, was given in marriage about 10 years 
ago to a bridegroom of her own age. 
21 years ago Sahib Khatoon fell into a 
well. She injured her head and from the 
account of her own falher it appears that 
her intelligence was somewhat impaied. 
She was subject to fits of mental aberra- 
tion during which she must have been 
incapable of knowing what she was doing. 
The incident which is the subject of these 
proceedings occurred on March 17, 1933, 
About a month before that date Sanib Kha- 


-toon came to her father and told him that 


she went in fear ofher life. Usman, Katal 
and Ghazi together with her husband, the 
accused, hud declared her guilty of adultery 
with Bahawal and they threatened in ac- 
cordance with the Baluch custom to take 
the life both of the supposed adulterer and 
Bahawa) realized at once 


dreadful. He called together his kindred. 
Sahib ‘-Khatcon’s father was present. At 
the meeting Bahawaland his compurgators 
took oath upon the holy Quran that there 
was no illicit intercourse between Bahawal 
and Sahib Khatoon. 20 days later the 
father'of Sahib Khatoon went to the house , 
of his son-in-law. Sahib Khatoon told him 
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that the four persons still suspected her 
of criminal intimacy with Bahawal. On 
hearing this the father took his daughter 


with him to his own house which is about - 


two milesaway There Sahib Khatoon re- 
mained for8 or 10 days. Then the accused 
came to his father-in-law and asked him 
to send his wife back to him because the 
house was empty. The father did not 
comply with this request. But afew days 
later the accused came again. The father 
took out the holy Quran and the husband 
took it from his hands and swore upon it 
that he would not cause any unhappiness 
to the daughter. 

Reassured by this oath the father allow- 
ed ‘his daughter to go and the husband 
took her back to his house. But the father’s 
mind was not altogether at ease and he 
went to the village in order to assure him- 
self that all was well with his daughter. 
‘He had a sister whose house was near to 
that of the accused’s and Sahib Khatoon 
and the father arranged that a watch 
be kept over his daughter. Three days 
later Ali Hassan, the father’s nephew, came 
to the father and told him that Sahib 
Khatoon was not inher house. The father 
then went fo the house of the accused. 
He found it locked from the outside. He 
suspected that his daughter had been 
killed. Heraised an outcry and informed 
Moladad of his suspicion. Moladad found 
the accused, Usman, Kattal and Ghazi. 
They came tosay, “we havekilled Sahib 
Khatoon.” The father then went to Mirpur 
Mathelo and there lodged the first report. 
The usual investigation followed and the 
result was that a charge was framed in 
the terms already set forth. In delivering 
his judgment upon this charge the learned 
Judge has framed for determination the 
following points : 

(1) Whether Musammat Sahib Khatoon was mur- 
dered ? (2) Whether the accused caused evidence of 
the commission of murder to disappear with the 
intention of screening the offender from legal punish- 
ment? (3) Whether the accused is guilty and under 
what section ?" 

His findings are : 

“Point Nos, 1 &2 in the affirmative. Point No, 3: 
Accused is guilty under s £01, Indian Penal Code." 

The points for decision have not been 
correctly framed. They should have been 
for s. 302: Has the Crown proved : 

“That Sahib Khatoon is dead ; (2) That-her death 
was caused by the accused ;{*) That his act came 
within the definition of murder.” 

For s. 201 : 

“{(1) That an offence has been committed; (2) that 
the accused knew it; (3) that he caused evidence 
to disappear ; (4) that he did so with the intention 
_of screening the offender,” 7 
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Now, it is a conspicuous feature of this 
case that the body of Sahib Khatoon has 
never been found. Lord Hale once laid 
down arule in these terms: 

“I would never convict any person of a murder or 


manslaughter unless the fact was proved to be 
done or at least the body found dead.” 


This is a rule of caution notof law; if 
the circumstantial evidence were very 
strong, conviction could be had. The mere 
fact that the body of the murdered person 
has not been found is not a ground for re- 
fusing to convict an accused person of 
murder, but when the body of the person 
said to have been murdered is not forth- 
coming the strongest possible evidence as 
to the fact of the murder should be insisted 
on before the accused is convicted. It 
would have been impossible to find fault 
with the learned Judge if he had acquitted 
on the charge of murder upon the ground 
that the killing of Sahib Khatoon-had not 
been proved by the only undeniable evi- 
dence ; that is, the dead body. This, 
however, hehas not done. He hason the 
contrary definitely found that Sahib Kha- 
toon was killed and that that killing was 
murder, There he has stopped short. The 
question whether it was the accused who 
killed her, he has not so much as pro- 
pounded. On the charge of murder he 
has recorded no formal finding. We must, 
however, follow the guidance of the Privy 
Council which has dealt with a-similar case 
in Kishan Singh v. Emperor (1). Their 
Lordships say : 

“The learned Judge did not record an express 
finding of acquittal in respect of the charge of mur- 
der, but their Lordships are of opinion that the con- 
clusion to which the learned Judge arrived 
amounted to an-acquittal in respect of that charge." 

The language whichin the -present case 
the learned Judge has used is this: 

“I would, therefore, hold that there isno evidence 
to hold that the accused is guilty of murder. But 
there is sufficient circumstantial evidence to hold 
that heis guilty under s. 201, Indian Penal Code, I 
therefore, hold him guilty under s. 201, Indian 
Penal Code.” s 

Now, it is specifically provided by the 
Criminal Procedure Code, s. 367 (4) that if 
-a judgment be a judgment of acquittal, it 
shall state the offence for which the ac- 
‘cused is acquitted. In a charge of so much 
gravity as the charge of a murder, it would 
have been desirable that the learned Judge 
should have raised as one of his points for 
decision the question whether the accused 

(1) 111 Ind. Cas 732; A I R 1928-P O 254; 29 Or. 
L J 828: 50 W N tIl 55 LA 340; £0 A 722; 28 L W. 
396; (1928) M W N 749; 29 P L R575;330W N1; 
15 OL J 397; 30 Bom. L R 1572; 55 M L J 786; 26 A, 


L J-1039;(P_O). : 
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is guilty of murder. If he decided to ac- 
quit, he should have specifically recorded a 
judgment of acquittal under s. 302, Penal 
Code. Weare, however, satisfied that we 
must deal with this case as ifit were one 
in which an acquittal on the charge of 
murder had been actually recorded. We 
need not consider whether on the facts found 
the assessors’ verdict of guilty on the charge 
of murder was the proper conclusion. 
There has been whatwe must treat as an 
acquittal and discharge. The Crown has 
not appealed and the matter is at anend. 
This, however, leaves the charge under 
s. 201, Penal Code, still open. It is said 
in Andalshah v. Emperor (2),to be well es- 
Jished law that a murderer cannot be 
charged under s. 201 with causing evidence 
to disappear by concealing the corpse. 
This statement of law we need not discuss, 
forinthe same judgment it is also held 
that there can be noreason, in so far as 
offender must be held not to have com- 
mitted the murder, why he should not be 
punished for the offence which he is 
proved to have committed, namely that of 
concealing the corpse. We have, therefore, 
to consider whether the verdict upon this 
charge can be sustained. 


The first point is: has the Crown proved 
that any offence has been committed? On 
this it has been argued on behalf of the 
accused that the evidence does not exclude 
the possibility that the unfortunate woman, 
who is known to have suffered from aber- 
ration of the intellect, may perhaps have 
committed suicide. Butto conceal a sui- 
cide is no offence under s. 201. The offen- 
der has already placed herself beyond the 
reach of legal punishment and no inten- 
tion of screening hercan exist after she 
ig dead. Now the evidence that Sahib 
Khatoon has been murdered begins with 
a statement contained in the first informa- 
tion and afterwards repeated by the infor- 
mant in the witness-box.” He says that the 
accused and his relationstold him that they 


had murdered Sahib Khatoon on the 
groundofher being kari with Bahawal. 
Similar evidence was given in the 


Magistrate’s Court by the witness, Karamali. 
Inthat Court this witness said that he 
went intothe house of Fateh Muhammad 
and there saw Sahib Khatoon:— 

“Struggling in a manner in which a butcher kills 
a goat and the latter struggles till death.” 


` (2) 86 Ind Cas. 973; A IR 1925 Sind 306; 26 Or. L 
J 909; 18 8 L R 185. 
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When Fateh Muhammad saw Karamali 
he said: ; : 
“Ihave killed my wife. Do not disclose this. If 


` you do go, T will kill you in the like manner," 


Now, itis no doubt true that this wit- 
ness inthe Sessions Court made a very 
material alteration in this evidence. In , 
its amended form the statement of this , 
witness is no more than this: ‘I went to the 
door of the accused. The accused came | 
out to the door of his room. I inquired 
what the cries were about. The accused 
said he had struck his wife with a stick. 
Idid not go inside theroom. I did not see 
Sahib Khatoon. Now, the fact this evidence 
has been retracted does no doubt mate- 
rially reduce its evidentiary value. The 
Judge perhaps goes too far however when 
he says that this evidence is, therefore, 
worthless. The fact appears to be that this 
witness has been induced to modify his 
testimony. This is a phenomenon with 
which we are very familiar. We cannot 
however jump to the conclusion that the 
statement in its original! form is of no value 
whatever. 


The Publie Prosecutor says—and it is 
no doubt true—that witnesses may lie, 
but the circumstances do not. We may 
therefore, pass to the circumstantial evidence 
upon which this conviction principally 
rests. Itis well ascertained that Sahib 
Khatoon was with her husband in his 
house on the night before the murder. 
Onthe following morning that house was 
found locked. When it was opened blood 
was everywhere. There was blood on the 
walls and on the floor, on- the mat, on the 
quilt and elsewhere. This blood has been 
certified by the Chemical Analyser to be. 
the blood of a human being. It was 
observed somewhat later that the accused 
himself had. bloodmarks upon his shirt. 
These marks were also ascertained to be 
human blood. The accused also pointed 
out toa bullock cart which was believed 
by the observers to have stains of blood on 
it. This suspicion has not been verified. 
Chips of wood were taken by the Sub- 
Inspector, but on them the Chemical Analy- 
ser found no human blood. It appears 
that the accused then took the Sub-Inspec- 
tor and the observers to the river. There 
he showed them a place upon the bank 
where there were wheel marks and the . 
observers found manureand earth stained 
with blood. This earth and manure found 
on the said site has also been ascertained 
to be. stained with human blood. The 
Advocate who appears for the appellant 
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has laid great stress upon the fact that no 
blood wasfound on the cart and nobody 
was found in the river. Nowit is not in 
accordance with the nature of things that 
a body cast into the river Indus should 
remain tobe discovered after many days. 
The fact that the body could not be found 
is negative evidence from which no con- 
clusion can be drawn. The blood which 
was found on the bank of the river where 
the wheel marks ended is an indication 
for which the accused has not been able 
to offer any satisfactory explanation. 

It would ofcourse be open to him on his 
defence of suicideto admit that the accused 
had carried the dead body down to the 

‘river side and had there cast it into the 
river. ‘It has already been pointed out that 
no conviction ‘under s. 201 can be had 
against an accused person who has done 
nothing more than to cause to disappear 
the evidence of suicide. But we agree with 
the Judge and all his assessors in thinking 
that the death of Sahib Khatoon was not 
due to her own act. We are very well con- 
vinced that an offence has been committed 
‘and that the accused knew it. Sahib 
Khatoon has been murdered and she was 
murdered in the house in which she and 
the accused were passing the night to- 
gether. Her dead body has disappeared 
and the disappearance of it cannot be-attri- 
buted to any but the agency of some 
human being actuated by the motive of 
screening theoffender. We think that in 
some respects the manner in which this case 
has been disposed of is not altogether happy. 
But there seems no reason eitherin law or 
in logic why this conviction for making 
away with the evidence of the murder 
should not be sustained. The point of law 
cannot be held to be doubtful, but a full 
discussion will be found in Andalshah v. Em- 
perer (2). 
advantage of the agreed opinion of three 
out of the four assessors who heard the 
evidence and of the learned Judge him- 
self. From such a consensus of opinion 
we find no cause to dissent. The sentence 
isnodoubt heavy but upon the view we 
take ofthe facts it is by no means in 


excess of the deserts of the offender. For 
this reason we dismiss this appeal. 
N. Appeal dismissed. 


NARAYAN V. BALA 


On the point of fact we have the 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 615 of 1932 
March 19, 1934 
PoLLOOK, A. J.C, 
NARAYAN AND ANOTRER—DEFENDANTS 
— APPELLANTS 
versus 
BALA-—PLAINTIFE — RESPONDENT 

Hindu Law—Religious office—Satya Shodhak 
Samajists not calling Brahman priest to perforin 
ceremonies— Whether can be compelled to pay for his 
services—Damages, 

Hindus who have changed their religion on certain 
points should notbe forced to employ a priest of 
their former religion or to give him compensation 
for not employing him. If the Satya Shodhak 
Samajisis in accordance with the tenets of their sect, 
do not call ina Brahmin priest to perform’ their 
ceremonies, they cannot be compelled to pay for his 
services, 


S. C.A. from the decree of the Additional 
District Judge, Chanda, dated August 18, 
1932. 

Mr. J. kR. Mudholkar, for the Appel- 
lants. : 5 

Messrs. D. T. Mangalmurti and N.T, 
Mangalmurti, for the Respondent. ` 


dudgment.—The plaintiff, who is the 
watandar Joshi of the village of Karanji, 
has been awarded Rs. 10 as damages 
against Narayan defendant No: 1 and 
Shankar, defendant No. 3 for invasion of 
his rights as Joshi. Narayan and Shankar 
are kunbis of that village who have 
joined the Satya Shodhak- Samaj, which 
may be described as a dissenting sect of the 
Hindus. On the occasion of the marriage 
of Narayan’s niece the village Joshi was 
not called in to perform the ceremony, 
but the ceremony was conducted by 
Shankar without any fee. The question 
is whether the village Joshi is entitled 
to claim that he should be invited to 
perform all such ceremonies or to receive 
compensation if he is not invited. Most of 
the cases cited at the bar are not precisely 
in point because they are concerned with the 
claims of rival priests. The cases most in 
point are the decision of Batten, A. J.C. in 
Janardhan v. Yeshwantrao $S. A. No. 
126-B of 1906 decided on April 13, 1907, and 
that ofthe Bombay High Court in Bala 
v. Balwant (1) in both of which the defend- 
ants were members of the Satya Shodhak 
Samaj. The evidence in this case shows 
that members of the Satya Shodhak 
Samaj do not call ir Brahmins toper- 
form their religious rites but perform them 


(1)46 Ind. Oas. 140; AIR 1918 Bom, 208; 42 B 
613; 2 Bom, L R 454, 
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themselves, and there-was apparently evi- 
dence to the same effect in Janar- 


dhan v.Yeshwantrao 8. A. No. 126-B of 1926 
decided on April 13, 1907, for Batten, 
A.J. C., described the Satya Shodhak 
Samaj aga sect which has thrown off 
allegiance to Brahmins or does not 
recognise the necessity of authority of 
priests. In Bala v. Balwant (1) which I 
followed in Bala : v. Sakharam, S. A. 
No. 788 of 1930 decided on November 7, 
1932, the Court remarked: 

“It is one thing to say that if the Hindu villager 
chooses to have Brakmanical ceremonies conducted, 
he must employ his village Joshi, or fee him as if 
he had employed him, but 16 is a very different 
thing to say that though the villager may prefer 
another rite, and choose not to have the Brahmin 
ceremony, he is still under obligation to pay the 
Joshi, to pay, that is, for not doing that which the 
villager deliberately wished to avoid.” 

The Satya Shodhak Samaj has pub- 
lished a book called “Swayam Purohit” 
which contains directions for the pre- 
formance of ceremonies as performed by 
Brahmin priests. The directions are in 
Marathi, but some of the passages to be 
read out at ceremonies are in Sanskrit. 
It appears that there was no substantial 
difference between the ceremonies perform- 
ed at the marriage in this case and the 
ceremonies that would have been perform- 
ed if the village Joshi had been called 
in except what is to my mind the essential 
difference that the ceremonies were per- 
formed by a kunbi instead of bya 


Brahmin. Though the ceremonies actually . 


performed were a copy of the Brahmanical 
ceremonies, I do not think that they can 
be called Brahmanical ceremonies if not 
performed by a Brahmin. Though the 
defendants are still Hindus, they have 
changed their religion on certain points, 
and I agree with Batten, A. J.C., that 
they should not be forced to employ a 
priest of their former religion or to give 
him compensation for not employing him. 
As it was put in Raja v. Krishnabhat (2): 

“We should not, as at present advised, be prepared 
to sanction any injunction which would have the 
effect of forcing upon any section of the com- 
munity the services of a priest whom they are 
unwilling to recognise.” 

I therefore hold that, if the defendants, 


in accordance with the tenets of their sect, 
do not callin a Brahmin priest to perform 
their ceremonies, they cannot be compelled 
to pay for -his services. The appeal is, 
therefore, allowed with costs throughout. 
Counsel's fee in this Court Rs. 20. 

N. Appeal allowed. 

(2) 3`B 232, - 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 102-21 of 1934 
June 26, 1934 
ALMOND, J. C., AND MIR AHMAD, A. J.C. 
Chowdhury SAJJAN MAL— 
APPELLANT 
Versus 
BODE RAJ RAMKISHAN MAL 
AND ÖTHERS— RESPON DENTS. 

Provincial Insolvency Act (V of 1920), 33, 37, 38— 
“ Property” in s. 37, if includes right to sue— 
Devolution of right to sue under 0. XXII, r. 10, 
Civil Procedure Code, on trustee appointed. under 
s.33, Provincial Insolvency Act--Civil Procedure 
Code (Act V of 198), 0. XXII, r. 10. 

In's. 37, Krovincial Insolvency Act, the word 
‘ property ©“ does not include the right to sue: for 
cancellation of the tranafer which accrued to the 
Official Assignee underthe Statute A right to sue 
cannot be subje% of a transfer being a personal 
right. And being personal specially granted by law 
it cannot devolve on the trustees under O. XXII, r. 10, 
Civil Procedure Code, Where, therefore, -an Official 
Assignee has become functus officio on account-of the 
property of the insolvent having vested in the 
trustees under s. 38, Provincial Insolvency Act, in 
consequence of which he withdraws from a suit for 
the cancellation of a transfer pending ina 
Court and the Court dismisses it under O. IX, r. 8, 
Civil Procedura Code, the trustees cannot apply to 
be made the legal representatives of the Official 
Assignee and ask for the restoration of the suit. 

C. A. from.an order of the First Class Sub- 
Judge, Mardan, dated March 12, 1931. 

Mr. Diwan Chand, for the Appellant. 

Lala Hukam Chand and Mr. D. Radha 


Krishan, for the Trustees. 3 | 


Judgment.—Firm Diwanchand Gobind- 
ram working at Peshawar stopped payment 
and one of its creditors applied to the 
Bombay High Court for declaring it bank- 
rupt. The Bombay High Court adjudicated 
the firm insolvent on November 25, 1931. 
In the meantime on November 21, 1931, the 
firm had executed a deed of transfer of 
property in favour of Sajjanmal and Ram 
Chand for Rs..50,000. It was not registered 
at the time, but later on an application 
for compulsory registration was given by 
the vendee with the result that it was 


effected on July 18, 1932. The Official 
Assignee of the Bombay High Oourt 
opposed the registration The Official 


Assignee having taken over the estate of 
the insolvent, brought a suit for cancellation 
of this sale on August 29, 1932. While the 
suit was proceeding, some of the creditors 
submitted a scheme of composition to the 
Bombay High Court on October 31, 1932. 
They undertook to pay all the creditors 
four annas inthe rupee and asked that the 
property of theinsolvent be vested in them 
according to law. This scheme was sanc- 
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tioned on. July 18, 1933. Naturally the 
bankruptcy order was annulled. In the 
order of the. High Court it was:clearly stated 
that all the estate and effects of the insolv- 
ent shall vest in. the trustee who had 
submitted the composition deed, and 

“all assets, securities, valuables, documents, books 
of account and all other papers shall be delivered 


by the Official Assignee to the trustees in whom the 
same'shall vest." 


The Official Assignee having 
functus officio, he petitioned the 
Court on August 17,1933, that he had no 
interest: in the: case and that he did not 
wish to pursue it. On August 19, 1933, the 
suit was dismissed under O. IX, r. 8, Civil 
Procedure Code. On August 30, 1933, 
Bodhraj, one of the trustees; applied to be 
made the legal representative of the Official 
Assignee and asked for the restoration of 
the suit. Later on Kanshiram Santram 
and other trustees were also added as 
petitioners. One of the vendees Ramchand 
did not contest the. suit from the very 
beginning, but the other Sajjan Mal met 
the application by the defence that the 
trustees had no locus standi to carry on the 
suit which was instituted by the Official 
Assignee. The learned Court below 
accepted: the application of the trustees 
and restored the suit. Sajjan Mal has 
come up on appeal to this Court, and the 
only point which arises in the case is 
whether the interest of the Official Assignee 
has devolved on the trustees under O. XXII, 
r. 10, and whether therefore they can apply 
for the restoration of the suit. 


become 
Mardan 


Both sides have admitted that there is 
no direct authority on the point. The 
matter is therefore res integra, and we have 
to decide it on considering the law of 
Insolvency which applies to the case. 
Section 23, Presidency Towns Insolvency 
Act, governs the question and it is equal to 
s. 37, Provincial Insolvency -Act. It will 
be observed that normally when a person 
is adjudged insolvent, 
vested in the Official Assignee who 
administers the estate under the orders of 
the Court. On the other hand, when the 
adjudication is annulled, the property is 
handed over to the insolvent who is then 
free to deal with it as he likes. The 
legislature has, however, in enacting s. 37 
laid down another intermediary course, 
viz. that the Court can, instead of returning 
the property to the insolvent vest it 
some other person as it may appoint, 
This section read with s. 88, which lays 
down the law with regard to the considera- 
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tion of schemes of composition; clearly 
invests the Oourt with the power to allow 
trustees to carry out theirschemes of pay- 
ment to the creditors, and to vest the 
property of the insolvent in them after 
annulment of the bankruptcy proceedings. 
The present case is. covered by these two 
sections and all the assets and property of 
the insolvent have thus been handed over 
to the persons who put up the composition 
igs Now, the words. used in s. 37 are 
that 


“the property shall be vested in the person appoint- 
ed by the Court.” 


We have to see whether the word “pro- 
perty” includes the right to sue for ean- 
cellation of the transfer which accrued to 
the Official Assignee under the Statute. 
For if it does, then naturally the interest 
of the Official Assignee devolves on the 
trustees and they can carry on the suit. It- 
is an accepted principle of law that a 1ight 
to sue cannot be subject of a transfer 
(vide s. 6 (e), Transfer of Property Act), 
and by no stretch of reasoning can it be 
held that the privilege of an Official 
Assignee to bring suits under- the In- 
solvency Law is ‘property’ and can be 
transferred to any person. ‘The test for 
determining the correctness of this pro- 
position lies in the question as to what 
would have been the position if the pro- 
perty had been handed over to the insolvent 
and the third course not adopted by the 
Court. The right tosue for cancellation of 
the sale could not devolve on the insolvent 
for the obvious reason that he could not 
sue for annulment of the sale which he 
had himself effected. Hence this right is 
not his property, and asit could not be 
given back to him, it could not be handed - 
over to the trustees, As a result, we hold 
that the Official Assignee’s right was per-- 
sonal specially granted by law and did 
not devolve onthe trustees under O. XXII, 
r. 10, Civil Procedure Code. They had 
therefore no locus standi to apply for the 
restoration of the suit. The appeal is 


‘therefore accepted and their application 


dismissed with costs. Pleader’s-fee Rs. 100. 


D. Appeal allowed, 
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- SIND JUDICIAL. COMMISSIONER'S 
COURT 

Criminal Revision Application No. 82 of 

1934 
July 11, 1934 
| Fergees, J. C. AND O'SoLLIVAN, A. J.C. 
REWaTMAL UDHOMAL APPLICANT 

Versus 

SAJANMAL MEHRUMAL AND OTHERS— 

OPPONENTS 

Criminal Procedure Code (Act V of 1898), ss. 202, 
341— Order under s. 202—Jurisdiction to pass order 
under 3. 344, if retained—Opponent, if can be allowed 
to state his case under s. 20?—Stay of criminal pro- 
ceedings—Discretion of Magistrate, how tobe exercised 

*—§. 344, if includes preliminary inquiry under s 202 
—Stay of criminal trial, pending civil suit—Stay, 
when should be set aside, : 

A Magistrate making an order under s 202, Orimi- 
nal Procedure Code for a preliminary inquiry does not 
deprive himself of jurisdiction ; he merely postpones 
the issue of process until the report is received but 
continues to have jurisdiction. The Magistrate to 
whom a case is sent under s. 202 is tosubmit his 
report and hasno power either to issue process or 
pass any other order. The situation would be en- 
tirely different in the case of a transfer under 8. 192 
or s8. 528, Criminal Procedure Code, where the Magis- 
trate to whom a case hes been sent assumes jurisdic- 
tion. Oonsequently, the Magistrate who makes an 
order under s 202, Criminal Procedure Code, can 
under s. 344, Criminal Procedure Oode, stay the crimi- 
nal proceedings which he had made over toanother 
Magistrate for inquiry only. 


It isopento a Magistrate taking action under 
8.202, Criminal Procedure Code, ifhe deems it 
desirable to give an opportunity to the accused to 
appear and state what he has to sayabout the ac- 
cusation and a Magistrate may even accept any 
documentary evidence the accusedcares to produce. 
In re Virbhan Bhagaji(5) relied on. 

Section 344, Oriminal Procedure Code, gives full 
discretion to a Court to adjourn either an inquiry or 
a trial on ‘reasonable grounds, and the institution 
of civil litigation between the same parties in respect 
of matters inissueisa reasonable ground There is 
no hard and fast rule that a criminal case should be 
stayed pending the disposal of a civil suit. On the 
one hand itis highly undesirable that the same 
dispute should be allowed to be fought out simul- 
taneously in a civil and acriminal Court and crimi- 
nal proceedings should not be resorted to in order to 
coerce a party into a settlement ofa civil dispute On 
the other hand the mere existence of civil proceedings 
should not ipso facto have the effect of barring 
criminal proceedings. Hach case must be decided 
on its own facts. Louis Phillip v. Mahadev Barik 
Raut ( ), Gopal Chandra v Emperor (2); Raj Kumari 
Debi vy Bama Sundari Debi (3) and Khanu v. Emperor 
(4), referred to, 

Section 344, Oriminal Procedure Oode, refers 
specially to the stay ofany inquiry or trial and 
this definitely includes a preliminary enquiry under 
a, 202, Oriminal Procedure Code. Consequently, an 
opponent can file his application before the Magistrate 
veer s. 34t and is entitled to be heard in support 
of it, 

If at any time the applicant is ina position to 
show that the civil litigation is being deliberately 
delayed by the opponents, he may apply to the 
Magistrate drawing attention to the fact andit would 
be open tohim to proceed with the criminal case 
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refusing any further stay of the proceedings pending 
the civil litigation. 

Mr. Khubchand Atmaram, for the Ap- 
plicant. 

Mr. Balkishen H. Lulla, for the Opponents. 

Mr. Partabrat D. Punwari, for the 
Crown. z 

Judgment.—On September 19, 1933, 
Rewatmal, the applicant, lodged a com- 
plaint with the Police against the three 
opponents for offences under ss. 406 and 408, 
Penal Cede. Three days previous to this 
the oppor.ent No. 1, Sajanmal, had filed 
two suits in the Civil Court at Mehar 
for seltlement of partnership accounts in 
respect of two concerns, the applicant 
Rewatmal being a partner in one of such 
concerns. The Police declined to take any 
action on Rewatmal's report holding it to 
be untrue and baseless. On October 24, 
1933, Rewatmal followed up his report to 
the Police with a complaint on the same 
facts to the Sub-Divisional Magistrate, 
Dadu. On receipt of this complaint the 
Sub-Divisional Magistrate examined the 
complainant on onth at some length and 
thereafter directed a prelimimary inquiry 
to be held under the provisions ofs. 202, 
Criminal Procedure Code, by the First Class 
Magistrate of Kakar. 


On November 7, 1983, an application 
was made by the opponents to the Sub- 
Divisional Magistrate, Dadu, to quash the 
criminal proceedings against them or in the 
alternative to stay them on the ground of 
the civil proceedings pending between the 
parties in the Civil Court at Mehar. Notice 
of this application was given to the 
applicant and the Sub-Divisional Magistrate 
heard the parties at considerable Jength. 
On March 8, 1934, the Sub-Divisional 
Magistrate by an order of that date 
held that the issues involved in both the 
criminal and civil proceedings between 
the parties were the same and ordered a 
stay of the criminal case including the 
preliminary enquiry, until April 13, 1934. 
It is not clear from the record what has 
occasioned the delay between the filing 


‘of the opponents’ application on Novem- 


ber 7, 1933, and the Magistrate's order 
thereon on March Nn, 1934. Prima facie 
such a delay is to be deprecated. No- 
thing has since transpired with reference 
to these criminal proceedings in view of 
the applicant having filed the present ap- 
plication to this Court. 

This application seeks to set aside the 
order of the Sub-Divisional Magistrate 
ordering the stay of the criminal- proceed- 


1934 
ings. Mr. Khubchand on behalf of the 
applicant has contended, in the first place, 
that the Sub-Divisional Magistrate had no 
power to stay the preliminary enquiry 
before the First Class Magistrate of Kakar, 
and, in the second place, that the Sub- 
Divisional Magistrate’s order was erroneous 
on the merits and that the case was not 
one which should have been stayed. 

With regard to the first objection a 
Magistrate making an order under s. 202, 
Criminal Procedure Code, for a preliminary 
inquiry does not deprive himself of jurisdic- 
tion; he merely postpones the issue of 
process until the report is received but 
continues to have jurisdiction, The 
Magistrate to whom a case is sent under 
s. 202 is to submit his report and has 
no ower either to issue process or pass 
any other order. The situation would be 
entirely different in the case of a transfer 
under s. 192 ors. 028 Criminal Procedure 
Code, where the Magistrate to whom a 
case has been sent assumes jurisdiction. 
It seems clear that the Sub-Divisional 
Magistrate had power under s. 344, 
Criminal Procedure Code, to stay the 
criminal proceedings which were in fact 
still pending before him. 

Regarding the learned Advocate’s second 
contention, s. 344 gives full discretion to 
a Court to adjourn either an inquiry or 
a trial on reasonable grounds, and the 
institution of civil litigation between the 
same parties in respect of matters in issue 
is a reasonable ground. There is no 
hard’ and fast rule that a criminal case 
should be stayed pending the disposal of 
a civil suit. On the one hand it is highly 
undesirable that the same dispute should 
be allowed to be fought out simultaneous- 
ly in a civil and a criminal Court and 
criminal proceedings should not be re- 
sorted to, to coerce a party into a settlement 
of a civil dispute. On the other hand 
the: mere existence of civil proceedings 
should not ipso facto have the effect of 
barring criminal proceedings. Each case 
must be decided on its own facts as laid 
down by the Bombay High Court in 
Louis Phillip v. Mahadev Barik Raut (1). 
The Calcutta High Court has decided that 
one of the tests is whether the criminal 
proceedings are public or private. If they 
are public, the Court does not, as a rule, 
stay the criminal proceedings: Gopal 


(1) 147 Ind. Oas. 230; A I R 1933 Bom, 485; (1933) 
Cr. Cas. 1589; 58 B 49; 35 Bom. L R 1054; 35 Cr. L J 
311; 6RB 177. 
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Chandra v. Emperor (2) and Raj Kumari 
Debi v. Bama Sundari Debi, (3). It is 
Clearly discretionary with a Court to ad- 
journ an inquiry or a trial and we have 
repeatedly laid it down that where a 
discretion has been exercised by a Court 
of competent jurisdiction which is not on 
the face of it arbitrary, the practice of the 
High Court is that as a Revisional Court it 
will neither enquire into the reasons nor 
interfere with the exercise of such 
discretion. I would, in particular, reter 
on this point to the case of Khanu v. 
Emperor (4). 

With regard to the present application 
there is nothing to indicate that the 
Sub-Divisional Magistrate has exercised 
his discretion unreasonably, arbitrarily or 
capriciously. After hearing both the parties 
at considerable length he came tothe 
conclusion that the issues were substantially 
the same and ordered stay of the criminal 
proceedings. We,as a Revisional Court, 
do not propose to enquire further into 
the facts and we accordingly dismiss this 
application. 

The learned Advocate for the applicant 
has argued that the opponents had no 
locus standi before the Magistrate, pro- 
cess not yet having been issued and were 
therefore not entitled to file the application 
before the Sub-Divisional Magistrate for 
stay of the proceedings or to be heard 
by him. Admittedly an accused in a 
preliminary enquiry has no locus standi. 
The object of s. 202 of the Criminal 
Procedure Code, is to prevent an accused 
person being harassed at all or beiug 
asked to appear before a prima facie 
case has been made out and it would be 
highly irregular for a Magistrate to issue 
notice to an accused person to show cause 
against the issue of process in an inquiry 
under s. 202. It is, however, open to a 
Magistrate if he deems it desirable to 
give an opportunity to the accused to 
appear and state what he has to say 
about the accusation and a Magistrate 
may even accept any documentary evi- 
dence the accused cares to produce: See 
the case of In re Virbhan Bhagaji (5), 
s. 344, Criminal Procedure Code, refers 
specially to the stay of any enquiry or 

(2) 121 Ind. Oas. 308; A 1 R 1929 Oal 563; (1929) 
Or. Vas. 202; 33 0 W N 959; 31 Or, L J 211; Ind 
Rul. (1930) Jal. 100; 57 0 538. 

(3) 23 O 610. 

(+) 82 Ind. Oas. 760; AI R 1925 Sind 190; 25 Or, L 
J 1368; 19S LR 353. 


(9) 112 ind. Uas, 63; ATR 1928 Bom, 290; 29 Or. L 
J 975; 52 B 448; 30 Bom, LR 642, ' 
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trial and we think this definitely includes 
a preliminary enquiry under s. 202, Criminal 
Procedure Code. 

The learned Public Prosecutor in this 
connection has referred us to the case of 
Ram Saran Singh v. Nikhad Narain 
Singh (6), which supports this contention. 
We consider that the opponents were 
entitled to file their application before the 
Sub-Divisional Magistrate under s. 344, 
Criminal Procedure Code, and were en- 
tied to be heard in support of, the ap- 
plication. They were, in fact, given notice 
to appear in this Court to show cause 
against the application. 

We consider that it is very undesirable 
‘that criminal proceedings should be held 
up for an indelinite period pending civil 
litigation between the parties. If at any 
time the applicant is in a position to 
show that the civil litigation is being 
deliberately delayed by the opponents, he 
may apply to the Sub-Divisional Magistrate 
drawing attention to the fact and it 
would be open to the Sub-Divisional 


Magistrate to proceed with the criminal. 


case refusing any further stay of the 
proceedings pending the civil litigation. 
D. Application dismissed. 
(6) 88 Ind. Oas. 603; A I R 1925 Pat. 619; 26 Or. LJ 
1179; BP L T 417; 3 Pat. L R134 Or. 





ALLAHABAD HIGH COURT 
` Privy Council Appeal No. 16 of 1934 
SULAIMAN, U. J. AND RAOHHPAL 
SINGH, J. 
l September 6, 1934 
Lala GULAB CHAND AND 0OTAERS—. | 
PLAINTIFRS— APPLICANTS 
versus 
Lala PEARY LAL— DEFENDANT— 
RESPONDENT. 

“Limitation Act (IX of 1903), ss. 12 13), s. 5, Sch. I, 
Art. 179—Application for leave to appeal to Privy 
Council—S. 12 (3), if applies to the application— 
Extension of time, when available, 

Section 12, sub-s. (3), Limitation Act, does not 
apply toan application for leave to appeal to the 
Privy Council but applies only to appeals. 

Judgment in a case was pronounced on January 
24, 1934 and a decree was prepared later on. An 
application for copy of decree was filed on April 
28, 1934 aud the copy was ready for delivery on 
May 16, 1944. An application for leave to appeal 
was filed on July 21, 1934; ` f 

Held, that it would be barred by time 
unless the applicant could show good cause for exten- 
sion of time under s. 5, Limitation’ Act. Wilayati 
Begam.v. Jhandu Mal-Mithu Lal (1); relied on, 
Mahabir: Prasad Tiwart v Jamuna Singh (2) and 
In re Secretary of State for India in Council (3), 
not followed, 


GULAB GHAND’ 


b, PEARY LAL 152106 


Mr. S. B. L. Gaur, for the Applicants. 

Messrs. P. L. Banerji, Panna Lal and 
Kamta Prasad, for the Opposite Party. 

dudgment—A preliminary objection is 
taken to this application for leave to appeal 
to His Majesty in Council that it is barrea 
by time. Judgment in this case was pro- 
nounced by the High Court on January 23, 
1934 and a decree was prepared later on. 
An application for a copy of the decree 
was filed on April 28,1934, and the copy 
was realy for delivery on May 16, 1934. 
This app!ication for leave to appeal was 
filed on July 21, 1934. It is, therefore, 
obvious that if the time required for 
obtaining of the decree be not excluded 
from the period of limitation prescribed 
for such applications, the application is 
beyond time. Indeed the time expired before 
the long vacation commenced, and therefore, 
the applicant is not entitled to add to 
that period the period of the long vaca- 
tion. 

The learned Advocate for the applicants 
contends before us that under s. 12 (3) of the 
Indian Limitation Act he is entitled to 
exclude the time requisite for obtaining 
a copy of the judgment also in addition 
to the time requisite for obtaining a 
copy of the decree. He has to concede that 
there isa ruling of this Court in Wilayati 
Begam v. Jhandu Mal-Mithu Lal (1) which is 
directly against him. Bui he urges before 
us that the Patna High Court and the 
Madras High Court have taken a contrary 
view and that therefore the matter may be 
referred to a higher Bench. 

In Mahabir Prasad Tiwari v. Jamuna 
Singh (2) Dawson Miller, O. J., ofthe Patna 
High Court in delivering the judgment of 
the Court in which Ross, J., concurred, un- 
doubtediy held that sub-section (3) of 
s. 12 was applicable. But the learned 
Chief Justice also referred tothe practice 
of his Court under which it was necessary 
that a copy of the judgment from which 
it ig sought to appeal should always be 
filed with the petition applying. for leave. 
This view appears to have been adopted by 
the Madras High Court in In re The Secretary 
of State for India in Council (3). The learn- 
ed Judges remarked — 


“But we think that though sub-s. 3 does not in 


(D H Ind. Oas. 897; 24 A LJ 349; A 1R 1926 
All 286. : 

(2) 66 Ind, Cas. 88; 1 Pat. 429,3 P L T 289; 
(1922) Pat. 193; 4 U P LR (Pat) 33; AI R 1999 
Pat. 255. 

(3) 90 Ind. Cas. 601; 48 M 939; AI R 1925 Mad. 
1241; 49 M LJ 418; 22 L W 330; (1925) MWN 
788. i j 5 
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terms apply, the languagé used init really covers 
the present case” 


and put an interpretation on sub-s. (3) so 
as to give ita wider scope and make it 
applicable to all the categories mentioned 
in sub-s. 2. The main basis of the decision 
was that a proper application for leaveto 
appeal cannot be drawn up unless a copy 
of the judgment has been obtained. On 
the other hand, in Wilayatt Begam v. 
Jhandu Mal-Mithu Lal (1) it was distinctly 
held by this Court that the language of 
sub-s. (3) when contrasted with sub-s. (2) 
clearly contemplates the exclusion from the 
scope ofsub-s. (3) of the case of an ap- 
plication for leave, to appeal and that in 
this Court it isnotat all necessary that the 
applicant should at the time of filing his 
application for leave file also a copy of the 
judgment on which the decree is founded. 
A similar view was in the same year 
expressed by a Division Bench of the Sind 
Judicial Commissioner’s Court in Nur 
Muhammad v. Hassomai (4). 

It seemsto us that the point becomes 
clear when it is borne in mind what the 
position was prior to the Limitation Act of 
1908. As laid down in Lakshmasan v. 
Peryasami (5), Anderson v. Periasami (6) 
and pointed cut in Ram Sarup v. Jaswant 
Rai (7) under the old Act appeals to His 
Majesty had to be brought within the pres- 
cribed time from the date of the decree 
and the applicant was not at liberty to ex- 
clude any time for the purpose of obtain- 
ing a copy of the decree of judgment. 
Thus there was no exclusion either of 
the time forobtaining a copy of the decree 
or of the time required for obtaining 
a copy of the judgment. Sub-section (3) 
of s. 12 washeld nos to be applicable to an 
application for leave to appeal to His 
Majesty in Council although there was in 
one sense an appeal preferred from a decree 
of the High Vourt. In 1903 the Legislature 
on the one hand reduced the period pres- 
cribed for an application for leave to 
appeal from six months to ninety days and 
onthe other deleted certain words from 
sub-s, (2) so as to make it applicable to all 
applications for leave to appeal including 
an application for leave to appeai to His 
Majesiy in Council. The Legislature did 
not think it fit to amend sub-s. (8) at all. 
It is a significant fact that as the section 


(4) 78 Ind, Cas, 953; A I R 1925 Sind 60; 17S L R 
306 f 


(5) 10 M 373. 

(6) 15 M 169. 

(7) 31 Ind. Oas. 906; 38 A 82 at p. 83; 13A L 
1114, 
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now stands there are three categories of 
cases to which sub-s. (2) applies: (i) an 
appeal, (ii) an application for leave to 
appeal and (iii) an application for revie v 
of judgment. Twoof these categories are 
practically reproduced in sub-s. (8) but 
there isa deliberate omission of ao appli- 
cation for leave to appeal insub-s. (3). 
The Legisiature has, therefore, clearly 
intended that sub-s. (3) should not apply 
to an application for leave to appeal but 
should apply only to appeals. 

The matter that is before us at this 
stage isan application for leave to appeal 
only and it is only when the leave is granted 
that the appeal would beadmitted. There is 
a specific article, Art. 179 of the Limitation ~ 
Act, which applies to an application for 
leave toappeal to His Majesty in Coun- 
cil. To such an application sub-s. (3) does 
not apply. It seems to us therefore that we 
cannot stretch the meaning of sub-s, (3) in 
order to make it applicable to an applica- 
tion for leave to appeal also when the 
Legislature has expressly omitted such 
cases from sub-s. (3). 

We are not at ailimpressed by the con- 
tention that in order to draw up grounds 
of appealit is essential to obtain a copy of 
the judgment and that, therefore, the 
section should be liberally interpreted 
so as to obviate this difficulty. Ordinarily, 
a judgment is ready on the date when it is 
pronounced and a copy can be applied for 
at once, whereas the decree is not ready 
onthat date andhas to be prepared sub- 
sequently. It happens ordinarily that the 
time taken for obtaining a copy of the’ 
decree is longer than that taken in obtain- 
ing a copy ofthe judgment. The Legis- 
lature, therefore, might well have thought 
it necessary when reducing the period 
of limitation to allow the time requisite for 
obtaining a copy of the decree to be exclud- 
ed but not the time requisite for obtain- 
ing a copy of the judgment in addition 
thereto. f 4 

Inasmuch as we agree with the view 
expressed previously in Wilaiyat: Begam’s 
case (1) wehold that the application would 
prima facie be barred by time unless the 
applicant van show good cause for extension 
of time unders. 5 of the Limitation Act. 
As we are informed that such an applica- 
tion has been filed let thisbe put up with 
that application. se 
sa i Order accordingly. 
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__ MADRAS HIGH COURT 
Civil Revision Petition No. 763 of 1933 
December 8, 1933 
Cognisu, J. 
N. K. R. M.RAJAGOPALA CHETTIAR 
—PETITIONER 
VETSUS 
Taz HINDU RELIGIOUS 
ENDOWMENTS BOARD sy 175 
PRESIDENT, R. SURYA RAO 
AND OTHE &8— RESPONDENTS 

Madras Hindu Religious Endowments Act (II of 
1927), ss. 9 (5), 8i—‘Hacepted temple’, definition 
of—Amendment of definition in 1930— Effect of 
— Temple declared ‘excepted’ before 1930 ~ Subsequent 
order reversing originil order in view of amendment 
—Legality of. 

Under the Madras Hindu Religious Endowments 
Act, 1927, the Board can initiate a dispute by 
challenging the status of the temple and can 
decide the question against the trustee who 
asserts that it is not a public temple or that 
it is an excepted temple as the case may be. 
There is equally a dispute if it is the trustee 
who agitates the question for the purpose of 
obtaining the Board's decision upon the status of 
the temple. Sri Vythilinga Pandara Sannadhi 
v. T.S. Sadashiva Ayyar (1} Iwara Nanda Barathi 
Swami v. Commissioner, Hindu Religious Endow- 
ments Board, Madras (2), referred to. 

As a matter of construction it cannot be said 
that a temple which would be an excepted temple 
within 8,9, cl. 5(a) of the old definition would 
be an excepted temple within the definition as 
amended in 1930. 

Where a temple was declared by the Board 
to be an excepted temple in 1929 and this order 
became final under s, 84(2) as no stepa were 
taken to set aside the order, but after the 
amendment of the Actin 1930, the Board recon- 
sidered the question in the light of the amended 
definition and beld thatthe temple was not an 
excepted temple: : 

Heid, that the Board had no jurisdiction to 
reverse itas own order which had become final 
merely because the legislature had subse quently 
altered the definition, and the second order was 
therefore, illegal. Lemmv. Mitchell (3) and Delhi 
Cloth and General Mills Co., Ltd.v. Income Tax 
Commissioner, Delhi (4), referred to, 
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Petition under s. 115 of Act V of 1908, 
and 8.107 of the Government of India Act 
praying the High Court to revise the order 
of the District Court of East Tanjore, 
at Negapatam, dated October 13, 1931, and 
made in O. P. No.31 of 1931. 

Mr. C. S. Venkatachariar, for the Petition- 
er. 

Mr. K. Subba Rao for Messrs. P. Venkata- 
ramana Rao, K. Rajah Ayer and R. 
Sundaralingam, for the Respondents. 

Judgment.—This revision petition re- 
lates tothe Sri Rajagopalaswami temple 
at Ammayappan in the Tanjore District. 

The Hindu Religious Endowments Board 
by an order dated July 19, 1929, declared 
the temple to be an excepted temple. 
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This it did inthe exercise of the juris- 
diction conferred by s. 84 (1) of the Reli- 
gious Endowments Act, 1927, which says 
that if any dispute arises as to whether 
a temple is one to which the Act applies 
or is an excepted temple, sech dispute 
shall be decided by the Board. , 

Apparently the question of the status 
of the temple was raised by the present 
truslee-petitioner for the purpose of getting 
the decision of the Board. Mr. Rajah 
Iyer has taken the point that in the cir- 
cumstances there was no dispute within 
the contemplation of s.84. But itis con- 
ceded that the Boardcan initiate a dis- 
pute by challenging the status of a temple 
and can decide the question against the 
trustee who asserts that itis not a public 
temple or that it is an excepted temple, as 
the case may be; see Sri Vythilinga 
Pandara Sannadhi v. T. S. Sadasiva Ayyar 
(1) and Iwara Nanda Barathi Swami 
v. Commissioner, Hindu Religious Endow- 
ments, Board, Madras (2) I think there is 
equally a dispute if itis the trustee who 
agitates the question for the purpose of 
obtaining the Board's decision upon the 
status of the temple. In my view there 
was a dispute which the Board was com- 
petent to decide under s. 84 (1), and it 
is clear from the order that the Board 
treated it asa dispute for decision under 
that section. 

The order of the Board, as I understand 
it, was that the temple came within 
para. (a) of cl. 5o0fs.9. The definition 
clause as it then stood ran as follows:— 

“Excepted temple means (a) a temple which 
before 1801 was, and since 1863, has continued to 
be, under the sole management of 2 trustee 
whose nomination did rot vest in, nor was 
exercised by, the Goverament nor was subject 
to the confirmation ofthe Governmentor of any 
public officer; or (b) a temple found since 1842, 
the right of succession to the cfiice of trustee 


whereof is hereditary or specially provided for by the 
founder." 


The Board found that the temple was in 
existence before 1801 and that it had never 
been managed by a Committee constituted 
under Act XX of 1863. It also found that 
the temple belonged to the Sowrashtra 
community. 

The trustee was satisfied with this de- 
cision and there was no application made to 
the Court to set aside or modify the Board's 
order. Consequently, in accordance with 


(1) 116Ind Cas. 561; 55M L J 605; 28 L W 535; 
A LR 1928 Mad, 1272, 

(2) 133 Ind Cas. 8; 54 M 928; AYR 1931 Mad, 574: 
61 M LJ 117; 34 L W 209; Ind. Rul (1931) Mad. 
9 5 A 
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the provision of s.84 (2), the order of the 
Board became final. 

Subsequently, the respondents (other than 
the Board) tothis Revision Petition per- 
suaded the Board to re-consider its order 
onthe ground that, as a result of the 
altered definition clause introduced into 
the Act in 1930, the temple had ceased to 
be an excepted temple. : 

The new cl. 5 which was substituted for 
the old clause runs; 

“Hxcepted temple means and includes a temple, 
the right of succession to the office of trustee 
or the offices of all the trustees(when there are 
more trustees than one) whereof Las been hereditary, 


or the succession to the trusteeship whereof has 
been specially provided for by the founder.” 


_ Mr. Venkatachari has argued that there 
is no substantial difference between the 
new and the old definitions. But I think 
that, as a matter of construction, it by no 
means follows that atemple which would 
be an excepted temple within cl. 5 (a) of 
the old definition would be an excepted 
temple within the amended definition. 

As aresult ofits enquiry the 
found that as the present petitioner failed 
to prove that his office of trustee was 
hereditary, an essential factor in the defini- 
tion of an excepted temple was wanting, 
and it declared by order dated January 31, 
1931, that the temple was not an excepted 
temple, 

The question that arises in this Revision 
Petition is whether the Board had juris- 
diction to reverse its 1929 order, that order 
having become final ? 

The learned District Judge, disposes of 
the question by observing: | 

“Obviously a decision based upon a certain 


definition is final only so long as that detini- 
tion is not changed.” 


Board 


That line of reasoning cannot be a2- 
cepted. The point is not whether undec 
the new definition the Board could rightly 
hold that the temple is not an excepted 
temple, but whether the Board has the 
power to're-open its former final order. In 
Lemm v. Mitchell (3) their Lordships of the 
Judicial Committee have laid it down that 
there must be explicit language in an act 
which alters the previous law to justify a 
Court in holding that the legislature in- 
tended not merely to alter the law, but 
to alter it so asto deprive a litigant ofa 
judgment rightly given and still subsiet- 
ing. Again in Delhi Cloth and General 
Mills Co., Lid. v. Income Tax Commissioner, 


(3) (1912) A C 400; 81 L JP C 173; 106 LT 359; 
28 TLR 282. 
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Delhi (4) they said: 

“Their Lordships can have no doubt that pro- 
visions which if applied retrospectively, would 
deprive of their existing finality orders which 
when thestatute came into force, were final, are 
provisions which touch existing rights. Accord- 
ingly if the section now in question is to apply to 
orders final at the date whenit came into force, it 
must be clearly ¿o provided.” 

The later order of the Board undoub- 
tedly affected the existing rights of the 
temple confirmed to it by the former order 
of the Board. -For example, one effect of 
the later order would be to rencer the 
temple subject to make contribution from its 
revenue to a temple Committee as well as 
to the Board. The learned Government 
Pleader in his argument for the Board does 
not, of course, question the principle of 
the two cases above-mentioned. But he 
suggests that an order by the Board under 
s. blis to be regarded simply as an 
exercise by the Board of its superintend- 
ence overtemples under the Act. But I 
fail to see whythis should exempt from - 
the foregoing principle an order of the 
Board which has been declared by the 
Act, to be final. The Act does not provide 
that an order of the Board should lose its 
finality as a consequence of the altered 
definitionof an excepted temple. If this 
had been the intention of the legislature it 
could have said so. I, therefore, hold that 
the 1929 order was final with respect to the 
status of the temple and that the Board had 


no jurisdiction to re-open the question 
which had been decided by that order. 
The District Court in upholding the 


Board’s wrongful assumption of jurisdic- 
tion must be held to have exercised its 
jurisdiction illegally. 
The Civil Revision Petition is allowed and 
the orderof the Board and of the District 
Court confirming it will beset aside, with 
costs throughout. 
Petition allowed. 
A 421: ALR 1927P O 
T791; 25 AL J 964; 
30 Bom, LR 60; ILT 
29 PL R 37; (1928) MW 


A. 

(4) 106 Ind. Cas. 156; 54I 
242: 40 WN 1053; 8 PL 
53 ML J819; 47 CL JL; 
4) Lah. l; 320 WN 237; 
N 95; 27 L W 179 (P C). 
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Considerattons—Transfer of Property Act (IV of 

1882), s, 8~Principle under—Applicability— Transfer 

tn favour of Hindu woman—Heritable estale not in 

express terms transferred—Restraint on  donee’s 

. power of alienaticn put by express words—Nature of 
estate transferred —Deed—J nterpretation, 

In interpreting a deed of gift executed by a Hindu in 
favour ofa Hindu female it is not improper to take 
into consideration what are known to be the ordinary 
notions and wishes of Hindus with respect to the devo- 
lution of property and it mey beassumed that a 
Hindu knows that, as a general rule, at all events, 
women do not take absolute estate of inheritance 
which they are enabled to alienate. In each case the 
deed under consideration must be considered as a 
whole and it is not permiseible to insist upon 
one portion of the document to the exclusion of other 
portions of the same. In other words, the intention 
of the transferor must be gathered by giving legi- 
timate and due effect to all the terms of the deed, 
but when the transfer is in favour of a Hindu 
female, the fuct that under the Hindu law women 
do not ordinarily get absolute estate of inheritance 
must be kept inview. The principle laid down by 
the legislature in s.8 of the Transfer of Property 
Act, 182, that unless a different intention i 
pressed or necessarily implied, a transfer of property 
passes forthwith to the transferee all the interest 
which the transferor is then capable of passing in 
the property, is also not of much practical utility 
when the interpretation of a transfer by a Hindu in 
favour ofa Hindu female is in question as the 
words “ by necessary implication” in that section 
do attract the operation of the general notionof a 
Hindu that a Hindu woman ordinarily gets an 
estate for life and not an absolute estate. Maulvie 
Mohammad Shumsool Hooda v. Shewak Ram (1), re- 
ferred to. 

Considerations governing the construction of one 
particular document cannot be of much help in 
construing another document, and, as such, judicial 
decisions dealing with the interpretation of docu- 
ments are by no means an infallible guide when the 
construction of a particular document is in question. 

Where it appeared from the deed that the transfer 
was in favour ofa Hindu wife who ordinarily gets 
an estate for life under the Hindu Law, that herit- 
able estate was not by express terms transferred to 
her and restraint on the donee's power of alienation 
was put by express words in the deed : 

Held, that these facts clearly indieated that the 
donor intended to transfer only a limited estate peeu- 
liar to Hindu females in the properties gifted to the 
donee and that the clause in the deed that the powers 
which the donor had asa zemindar should be exer- 
cised by the donee did not in any way indicate the 
transfer, of an absolute estate in her favour and that 
all that the clause meant was that she like the donee 
was entitled to realize rent, to bring suits for reco- 
very of rent,to make distraints, ete. Rao Nar- 
singh Rao v. Beti Mahalakshmi Bat (21, distinguish- 
ed, 


F. C. A. from the decision of the Subordi- 
ae Judge of Gorakhpur, dated April 26, 
1930, 


Messrs. P. L. Banerji and N, Upadhiya, 
for the Appellant. 

Dr. K. N. Kotju and Mr. Sankar Saran, 
for the Respondents, ` 


Judgment.—The litigation that has 
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culminated in the present appeal owes its 
origin to a deed of gilt dated August 14, 
1916, executed by one Kalap Nath in 
favour of his wife, Musammat Sampata, and 
has been occasioned by the uncertainty 
attending the construction of deeds of trans- 
fer executed in favour of Hindu women 
and the difficulty in deciding whether an 
absolute estate or a limited estate peculiar 
to Hindu females was intended to be trans- 
ferred.. The deed of gift of 1916 is couched 
in plain and simple language and is free 
from legal technicalities 1t begins by 
reciting that Kalap Nath is ihe owner of 
the properties transferred by the deed and 
that he has no male issue and has become 
old, The deed then goes on 1o say that 
Kalap Nath was very pleased wilh Sampata 
and “made a gift of the shares and houses" 
with all ils inherent and adventitious 
rights in her favour and put her. in posses- 
sion thereof and that : 

“ She should enter into possession of the gifted 
property and enjoy the same, pay the Government 


Revenue und get her name entered in the public 
documents in place of the name of me, the executant.” 


Then there is ihe following clause in the 
deed restraining alienation :— 


“She cannot make any temporary or permanent 
transfer of auy sort without the permission of me, 
the executant." 


The deed concludes by declaring that: 
“ All the powers which I, the executant, had as a 
zemindar shall be exercised by Musammat Sampata 


Dubain, aforesaid I, the executant, have no objection 
to this” 


The family pedigree of Kalap Nath Dube, 
that is explanatory of the parties to the 
present litigation, is simple except possibly 
in one respect, viz., that Kalap Nath married 
more than one wife. By Musammat Ganga, 
his first wife, he had a daughter named 
Musammat Sheoraji who was the plaintiff 
in thesuit. Musammat zampata, the second 
wife of Kalap Nath, also has a daughter, 
Ram Sawari Debi. Sampata, her daughter 
and her daughter’s sons were the defend- 
ants in the suit. f 

Kalap Nath Dube died in the year 1919, 
leaving certain propertles that were not 
included in the deed of gift. On Septem- 
ber 10, 1929, Sampata executed a deed of 
giit with respeci to the properties covered 
by the deed of 1916 and also the properties 
left by Kalap Nath at the time of his death 
in favour of her daughter and daughter's 
sons. It was recited inthe deed that Kalag 
Nath had made an oral will in favour Ui 
Sampata with respect to the properties 
owned by him at the time of his death, Ir 
the deed of gift executed by her, Sampate 
claimed to be the full owner of the proper. 
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vies mentioned above and purported to 
make an absolute transfer in favour of the 
donees. 

The plaintiff prayed for a declaration 
that the donees of rampata were entitled 
to remain in possession of the properties 
gifted to them only during the life-time of 
Sampata and that after her death all the 
heirs of Kalap Nath Dube would be entitled 
to that property. The deed of gift of 
1916 was characterized by the plaintiff 
as “fictitious” on the allegation that Kalap 
Nath had no intention to’ transfer his prop- 
erty by the said deed. In the alternative 
the plaintiff maintained that by the deed 
of 1916 only life-interest in the property 
gifted was given to Sampata. The plaintiff 
denied the alleged will recited in the deed 
of gift executed by Musammat Sampata. 
But as Musammat Sampata, as the widow 
of Kalap Nath was entitled to remain in 
possession of all his properties as a Hindu 
widow during her life time, the plaintiff 
did not claim immediate possession of any 
of the properties in dispute. 

The defence to the suit was that the deed 
of 1916 was an operative document and 
that full proprietary rights in the property 
gifted by that deed were transferred to 
Musammat Sampata. An oral will by 
Kalap Na'h devising the properties left 
by him atthe time of h's death in favour 
of- Musammat Sampata was also put for- 
ward by the defendants. 

The learned Judge of the Court below 
held that the will set up by the defendants 
was not proved and, accordingly, granted 
the declaration prayed for to the plaintiff 
with respect to the properties left by 
Kalap Nath at the time of his death, and 
. there is no controversy about that property 
in the present appeal. The learned Judge, 
however, held that by the deed of gift of 
1916, Kalap Nath did intend to, and did as 
a matter of fact, transfer absolute prop- 
rietary rights in favour of Sampata and, 
accordingly,: dismissed the claim with 
respect to the properties included in that 
deed. By the present appeal the finding of 
the learned Subordinate Judge that by the 
gift of 1916 Sampata was made absolute 
owner of the properties gifted in her favour 
is assailed, | : 

It is now admitted that the deed of 1916 
was followed by mutation of. names in 
favour of Sampata in the revenue papers 
and that she all along remaiged in posses- 
sion of the gifted property, and the only 
question for consideration is, whether ab- 
solute or limited estate in the properties 
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gifted was transferred in favour of Sampata 
hy that deed. | 

It is well settled that considerations gov- 
erning the construction of one particular . 
document cannot be of much help in con- 
struing another document, and, as such, 
judicial decisions dealing with the inter- 
pretation of documents are by no means 
an infallible guide when the constraction 
of a particular document is in question. 
But there are certain principles peculiar to 
transfers in favour of Hindu females that 
eannot be lost sight of, and those princi- 
ples were laid down by their Lordships of 
the Privy Council so far back as in the 
year 1874 in Maulvie Mohammed Shumsool 
Hooda v, Shewak Ram (1). Their Lord- 
ships observed in that case that ; 

“It is not improper to take into consideration what 
are known to be the ordinary notions and wishes of 
Hindus with respect to the devolution of property” 
and that: 

“It may be assumed that a Hindu knows that, as a 
general rule, at all events, women do not take absolute 
estate of inheritance which they are enabled to 
alienate.” 

It is needless to observe that-in each case 
the deed under consideration must be con- 
sidered as a whole and that it is not per- 
missible to insist upon one portion of the 
document to the execlusiou of other portions 
of the same. In other words, the intention 
of the transferor must be gathered by 
giving legitimate and due effect to all the 
terms of the deed, but when the transfer 
is in favour of a Hindu female, the fact 
that under the Hindu Law women do not 
ordinarily get absolute estate of inherit- 
ance must be kept in view. The principle 
laid down by the legislature in s. 8 of the 
Transfer of Property Act (IV of 1882) 
that unless a different intention is expressed 
or necessarily implied, a transfer of prop- 
erty passes forthwith to the transferee 
all the intere: wah the transferor is 
then capable of passing in the property, 
is also not of much practical utility 
when the interpretation of a transfer by 
a Hindu in favour of a Hindu female 
isin question as the words “by necessary 
implication” in that section do attract the 
operation of the general notion of a Hindu 
that a Hindu woman ordinarily gets an 
estate for life and not anabsolute estate. 

Mr. Upadhiya, the learned Counsel for 
the appellant, mainly ‘relied on the clanse 
in the deed of 1916 that provides thi; 
Sampata would not be competent fo trans- 
fer the property without ths permission of 

(1) 21 A 7; 22 WR 409, AA BL R225:3 Six, 
405 (P 0) 
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Kalap Nath and contended that that clause 
demonstrates that absolute estate was not 
transferred to Sampata. 

The learned Counsel for the respondents, 
on the other hand, maintained that accord- 
ing to the true construction of the document 
of 1916 Sampata was given a heritable 
and transferable interest in the properties 
gifted to her and contended that even if 
the document was not open to that con- 
struction, Sampata, abany rate, got a herita- 
ble right in the properties by operation 
of the rule of Hindu Law that has been 
summed up by Mr. Maynein para. 664 of 
his book on Hindu Law. The paragraph 
runs as follows :— 

“Thirdly. Immovable property, when given or 
devised by ahusband to his wife, is never at her 
disposal, even after his death. It is her stridha- 
num sgo far thatit passes to her heirs, not to his 
heirs. But as regards her power of alienation, she 
appears to be under the same restrictions as those 
which apply to property which she has inherited 
from a male even tbough tbe gift is made in terms 
which create a heritable estate (x). It is different 
if the gift or devise is coupled with an express 
power of alienation (4).” 

The learned Counsel further in support 
of his argument relied on the decision of 
their Lordships of the Privy Council in 
Rao Narsingh Raov. Beti Mahalakshmi Bai 
(2). In that case their Lordships are 
reported to have observed as follows : 


“In their Lordships’ opinion there is nothing so ` 


far in the deed to cut down the gift or prevent 
the Rani from taking such an estate in the proper- 
ties, which are the subject of the gift, asa wife 
takes an immovable property given her by her 
husband. According to the Hindu Law, such pro- 
perty is taken by her as stridhan and is descendible 
to her heirs and not to his, and would devolve 
first on her daughter and her daughter's daughter 
and failing them on her daughter's son, thus 
effectually excluding Balwant ; but over such pro- 
perty, it isstated by Mr. Mayne, para. 664, she would 
have no right of alienation unless the gift was 
coupled with an express power of alienation, or, as 
has been held by this Board, unless there are words 
of sufficient amptitude to confer it upon her.” 


The proposition of law contended for by 
the learned Counsel for the respondents 
is in our judgment of no help tothe res- 
pondents in the present case. That propo- 
sition is with reference to stridhanam and 
can have no application to cases where 
only life-estate was intended to be trans- 
ferred by a particular deed in favour of a 
Hindu female. In passing, we may note that 
in a recent decision in Salig Ram 


(2) 109 Ind, Oas. 703; 26 A L J £97; A IR 1928P 0 
156; 55 M LJ A2; 48 ODL J 106;50A 375: 23 L 
171: 320 W N 1063; 30 Bom. L R 1331; 5 OW 
951 (P O) 
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v. Bawa Charanjit Lal (3), their Lordships 
observed as follows : i 

“The proposition that under the Hindu Law in 
the’ case of immovable property given or devised by 
husband to his wife, the wife bas no power to 
alienate unless the power of alienation is conferred 
upon her in express terms is not sound.” 

It follows that in order to set at rest 
the controversy between the parties the 
intention of Kalap Nath as disclosed by 
the deed of 1916 and the surrounding cir- 
cumstances must be ascertained. The 
omission of the useof any express words 
in the deed indicating the transfer of a 
heritable interest in the property is signi- 
ficant and cannot be lost sight of. There 
are no wordsin thedeed to the effect that 
after the death of Sampata her heirs would 
succeed to the property gifted to her. 
Then there are express wordsin the deed 
forbidding alienation of the property by Sam- 
pata without the permission of the donor. In 
short, there are the following three impor- 
tant features of the document : l 

(1) The transfer was in favour of a Hindu 
wife who ordinarily gets an estate for life 
under the Hindu Law. 

(2) Heritable estate was not by express 
terms transferred to hey. 

(3) Restraint on the donee’s power of 
alienation was put by express words in the 
deed. 

These facts, in our judgment, clearly 
indicate that Kalap Nath intended to 
transfer only limited estate peculiar to 
Hindu females in the properties gifted to 
Sampata. The clause in the deed that the 
poweis which the donor had as a zamindar 
shall be. exercised by the donee do not in 
any way indicate the transfer of an absolute 
estate in favour of Sampata. Al that that 
clause means is that Sampata like the 
donor shall be entitled to realize rent, to 
bring suits for recovery of rent, to make 


- distraints, ete. 


The circumstances attending the execu- 
tion cf the document also point to the 
conclusion that estate for life only was 
transferred to Sampata. It was suggested 
by the plaintiff that Kalap Nath executed 
the deed of gift of 1916 in order to protect 
Sampata from the assertion of adverse 
claims by thé other reversioners of Kalap 
Neth.’ This suggestion of the plaintif is 
borne out by a passage in the evidence 
of Sampata herself. She admitted that 
Dwarka Dube „and others raised objection 

(3) 123 Ind, Cas 285; A IR 1930P ©0238; 3k 0 
W N 1073; 69 ML. 437; 32 L W 376; 32‘ Bom LR 
1578; 70 W N 116; 62 OL J466; 111. 643; 3l 
PLR484P 0. © Eef 
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in connection with the mutation of her 
name in the revenue papers. Again there 
is nothing in the evidence to suggest as to 
why Kalap Nath should have intended to 
disinherit the plaintiff, his daughter by the 
first wife. Sampata stated that when a 
daughter was born to her the plaintiff got 
displeased. We are not prepared to accept 
this statement of Sampata. We find that 
Dhanpat Ram, the husband of the plaintiff, 
attested two simple money bonds executed 
by Sampata in the year-1919. This fact 
shows that cordial relations existed bet- 
ween Sampata and the plaintiffs husband. 

For the reasons given above, we hold that 
by the gift of 1916 Sampata got only life 
estate in the property gifted by that 
deed. Accordingly we allow this appeal 
and modifying the decree of the Court 
below decree the plaintiff's suit with costs 
here and below. 


N. Appeal allowed. 


MADRAS HIGH COURT. 
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Hindu Law—Widow—Surrender of estate—Motive 
of widow, how far material. 

In regard to a surrender ofthe estate by a Hindu 
widow to the next reversioner, the motive of the 
widow in makiog the surrender is irrelevant. The 
rule that the surrender must be bona fide only 
means that there must be a complete relinquishment 
and the widow should not retain any benetit directly 
or indirectly. Siva Subramania Pillai v. Piramu 
Ammal (4), explained. Dictum of Sankaran Nair, J., 
in Challa Subbiah Sastri v. Palury Pattabhiramay 
(5), followed, Ramaswamy Goundan v. Nachiappa 
Goundan (1) and Rangappa Naick v. Kamti Naick 
(6), referred to. 

S. C. A. against the decree of the Court 
of the Subordinate Judge, Trichinopoly 
in A. 5. No. 66 of 1929 (A. S. No. 5 of 1929 
District Court, Trichinopoly) preferred 
against the decree of the Court of the 
District Munsif of Karur in. O. S8. No. 205 
of 1927. 

Messrs. T. M, Krishnaswamy Ayyar and 
V. K. Mahadeva Sastri, for the Appellants, 

Mr. N. Swaminatha Ayyar, for the Res- 
pondent. ` 

Judgment.—This appeal raises the 
question of the validity of a surrender 
made by a Hindu female with a limited 
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estate. The last male-holder was one 
Sellamier, and the plaintiff, who as the 
reversioner to his estate impeaches the 
transaction, is his half-brother’sson. After 
Sellamier's death, the property was taken 
by his widow, who in turn was succeeded 


by his daughters Subbalakshmi and 
Alamelu, of whom the latter died in 
1925, leaving a son Vaideesawara. Sub- 


balakshmi, the surviving daughter, executed 
the settlement deed in question on October. 
28, 1926, in favour of Vaideeswara’s son 
Subbaratnam. On the following day, i. e., 
on October 29, Vaideeswara died. The 
lower Courts have found that the object 


of the surrender was to benefit Sub- 
baratnam, to whom Subbalakshmi was 
attached and in whom she was 


interested, and to divert the succession 
from the plaintiff, who in the ordinary 
course would, as the nearest reversioner, 
have succeeded, Vaideeswara being then 
seriously ill and his death being imminent. 
The learned District Munsif has held that 
the motive that prompted the surrender 
does not affect its validity, but the lower 
Appellate Court, taking a different view, 
has granted the plaintiff's prayer. 


The point, therefore, to decide is, whether 
in regard, to a surrender, the law makes 
the motive with which it is effected, 
relevant. The question must, in my 
opinion, be answered in the negative. 
What the requisites of a valid surrender 
are, has been considered by the Judicial 
Committee. According tothe Hindu Law, 
the widow can accelerate the estate of the 
nearest heir, by conveying it to him 
absolutely and destroying her life estate. 
First, a surrender to be valid, must be 
the surrenderer’s whole interest in the whole 
estate infavour of the nearest reversioner 


- or reversioners at thetime of the alienation; 


a surrender being an effacement of the 
widow and it being impossible to conceive 
of a widow who is partly effaced and 
partly not so, a partial surrender, although 
absolute as to the part conveyed, cannot 
under the Hindu Law be effectual. 
Secondly, a surrender must be bona fide, 
i. e. there must: be no devise to divide 
the property between the lady and the 
reversioner, it being equally fatal to the 
transaction, whether the benefit is directly 
taken by the’ lady or by her nominees 
subject, however, to the proviso, that the 
giving of a small portion to the surrender- 
ing widow for her maintenance is unobjec- 
tionable({Ramaswami Goundan v. Nachi ya 
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pa Goundan (1), Bhagwat Koer v. Dhanukh 
Dhari Prashad Singh (2), and Sureshwar 
Missar v. Maheshrani Misrain (3)]). Their 
Lordships of the Judicial Committee in the 
first and the third of the cases mentioned 
above, explain clearly what is meant by 
the expression “bona fide” used in this 
connection. The transaction must be 
bona fide in the sense, that the widow 
retains no benefit either directly or 
indirectly, i.e., there must be a complete 
relinquishment; if in the guise of a sur- 
render, the widow enlarges her own estate 
in regard toa part, the so-called surrender 
will not be upheld. I do not think there 
is any warrant for importing a third and 
further condition, namely, that the motives 
operating on the mind of the widow must 
be of a religious or spiritual character. 
In regard to adoptions by widows, accord- 
ing to the Bombay Oourts, the motive is 
irrelevant, but the law, as administered 
in this presidency makes the motive 
material, There being no authority declar- 
ing that the motive of the surrendering 
a widow has any bearing, I should, for 
my part, re disinclined to introduce an 
uncertain and puzzling element, making 
it incumbent upon the Courts to embark 
upon an enquiry, often difficult and fruitless, 
as regards the motive for the transaction. 
The lower Appellate Court, in holding 
that the motive was material has mainly 
relied upon Siva Subramania Pillai v. 
Piramu Ammal (4), to which decision 1 
was a party. There while delivering 
judgment, I observed, 

“Tf the transaction is a device to divide the 
‘estate, the surrender is clearly not bona fide; but 
the converse is not necessarily true, for want of 
good faith may be evidenced by other circum- 
stances,” 

This passage, which has been chiefly 
relied on, must not be taken from its 
context. The argument put forward was, 
that there being no device to share the 
estate with the reversioner, the transaction 

should, on the authority of the Privy 
Council decisions, be upheld. We repell- 


(1) FO Ind. Cas 498; 461A 72; 36 M L J 493; 17 
ALJ 5%6; 29 OLJ 539; 21 Bom. L R 640; 23 OW 
N 777; (1919: M W N 22; 42M 523, 25M LT 5; 10 
LW 30:3; i U P LR (PO, 66 (P OC), i 

(2) 53 Jnd. Cas. 347; 46 I A 259; 37 M L J 513; 17 
A L J 1036; (1919)M W N 8:0; IPLT1:2 UPL 
R (PC) 27;22 Bom L R 477; 47 O 466; 240W N 
274; 12 L W 105 (P 0). : 

(3) 57 Ind. Cas. 325; 47I A 233; (1990) MW N 
472; 39°'M L J161; 28MLT 154+; 2U P LR (P 0) 
12°; 12 L W 461; 18 AL J 1069; 25 O W N 194: 48 
O 100; 41 O L J 433 (P O). 

(4. 90 Ind, Oas. 1024; 49 M L J 128; A I R 1925 
Mad; 1114, 
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ed that contention and tried to show 
that there was an objection equally 
fatal, if not more, namely, that the 


currender was colourable and not intended 
to be operative at all. We observed 
accordingly. 

“Subsequent to the surrender, it does not appear 
the appellant exercised any act of exclusive owner- 
ship from which unequivocal enjoyment or posses- 
sion can be inferred” 
Then we go on to state, 5 

“Sybbammal was more anxious that her daughter 
should be provided for than that her son should take 
immediate possession of the estate.. ...]b was not 
her intentionthat she should forthwith divest 
herself of the estate or that the surrenderee should 
enter into possession.” 

We also refer toa further fact, namely, 
that the widow's object in making the 
surrender was to get immediate possession 
of a certain sum of compensation money, 
that had -been paid by the Government 
into Court. Reading the judgment as a 
whole, I am not prepared to regard it 
as laying down that the motive of the 
surrenderer is a material or even a 
relevant factor. I agree withthe dictum 
of Sankaran Nair, J. in Challa Subbiah 
Sastri v. Palury Pattabhiramayya (5), to 
the effect that the validity of a surrender 
does not depend upon the motive of the 
widow, although in regard to actual point 
that case decided, following the judgment 
in Rangappa Naick v. Kamti Naick (6), 
it must now be treated as overruled (see 
Rangaswami Goundan VY. Nachiappa 
Goundan (1), where the Judicial Com- 
mittee observes. 

“It follows that their Lordships cannot agree 
with a good deal of what was said in Rangappa 
Naick v. Kamti Naick (6). 

So far as the text-books go, it remains 
to observe, that -both Mulla and Sarkar 
Sastri cite Challa Subbiah Sastri v. Palury 
Pattabhiramayya (5), although without 
discussion, as authority for the position 
that the motive is immaterial (See 
Mulla’s Hindu Law, 6th Edn. p. 204 and 
Sarkar Sastris Hindu Law, 6th Edn. 
p. 702). In the result, the second appeal 
is allowed and the plaintiff's suit is dis- 
missed with cosis throughout. 

A. Appeal allowed. 


(5) $1 M 446. 
(6) 31 M 366. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 464 of 1933 
September 10, 1934 
NIAMAT-ULLAH AND COLLISTER, JJ. 
HABIBUR RAZZAQ—PLAINTIFF— 
APPELLANT 
VETSUS 
RAM SARUP AND aNoTHER—DEFENDANTS 
— RESPONDENTS 

U. P, Municipalities:Act (II of 1916), s. 326 
(i) (3;—Chairman of Board acting as such making 
report to Police against clerk of Board resulting 
in his prosecution—Suit for damages for malicious 
prosecution—Notice under s. 326 (1), necessity of— 
Tests—Suit filed more than six months after plaintiff's 
acquittal—Whether barred, 

Notice under s. 326 (1), U. P. Municipalities Act, 
is necessary where the Chairman of the Municipal 
Board acting as such makesa report as a result of 
which a clerk of the Board is prosecuted and the 
clerk files a suit for damages for malicious pro- 
secution. The important test is whether the 
officer professed to act in his official capacity. But 
when notice has been given, and the institution of the 
suit is delayed for more than six months after the 
plaintiff's final acquittal, it is barred by s. 326 (3). 
Muhammad Saddiq v. Panna Lal (1), dissented from, 
Great Indian Peninsula Railway Company v. Gan- 
pet Rai (2), Abdul Rahim v. Abdul Rahman (3), 
Dakshina Ranjan Ghose v. Omar Chand (4), Koti 
Reddi v. P. Subbiah (5) and Bishambhar Sahai v. 
Shambhu Dayal \6), referred to. 


S. C. A. from the decision ofthe District 
Judge of Shahjahanpur, dated December 2, 
1932. i 

Mr. M. H. Faruqi, for the Appellant. 

Messrs. Baleshwari Prasad and B. $. 
Darbari, for the Respondents. 


Judgment.—This appeal has arisen from 
a suit brought by the plaintiff-appellant for 
damages for malicious prosecution. The 
suit was dismissed by both the Courts 
below. 

The plaintiff-appellant was the Head 
Clerk of the Municipal Board, Tilhar, Dis- 
trict Shahjahanpur, from 1924 to 1929. De- 
fendant No.2 was the Chairman of the 
Board up to February 7, 1927, when he was 
succeeded by defendant No. 1 who held that 
office till 1931, and perhaps subsequently. 
The appellant was in charge of the station- 
ery and a report was made by some 
official to the second defendant during his 
tenure of office that the appellant had 
embezzled a certain sum of money which 
his account showed had been spent in the 
purchase of stationery. The suspicion was 
apparently based on the absence of receipt 
from the seller of the stationery in question. 
The defendant No. 2 started a depart- 
mental.enquiry which was not completed 
when he relinquished office. That enquiry 
was continued after defendant No. 1 
assumed charge. According to the findings 
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arrived at by the lower Appellate Court, 
defendant No, 1 was reluctant to prosecute 
the appellant. The District Magistrate 
however pressed upon him the desirability 
of launching a prosecution. Accordingly, 
defendant No. 1 acting as the Ohairman 
of the Municipal Board made a report to 
the Police and the appellant was prosecut- ’ 
ed after a preliminary investigation. He 
was convicted by the Sessions Judge but 
was acquitted, on appeal tothis Court, on 
May 15, 1930. The suit which has given 
rise to this appeal was instituted on May 13, 
1931, on the allegation that there was enmity 
between the plaintiff and the two defend- 
ants, and that actuated by malicious motives 
they conspired to launch the prosecution 
which ended in the appellant’s favour. It 
appears that the appellant gave a notice 
purporting to be one under s. 326, Munici- 
palities Act; but the suit was not instituted 
till after the expiry of six months from the 
date of the order of this Court acquitting 
the appellant. One of the questions which 
arose out of the pleas taken in defence was 
whether the suit was barred by s. 326 (3), 
Municipalities Act which provides that . 
“No action such as is described in eub-s, (1) 
shall, unless it is an action for the recovery of im- 
movable property or for a declaration of title thereto, 


be commenced otherwise than within six months next 
after the accrual of the cause of action ” 


The lower Courts held that the suit was 
„barred by the aforesaid rule of law. They 
also found that defendant No. 2 was in no 
way responsible for the prosecution of the 
plaintiff. As regards defendant No. 1, it 
was found that he prosecuted the plaintiff 
reluctantly and without malice and that 
there was a reasonable and probable cause 
for the plaintiff being prosecuted. 

The lower Appellate Court has dis- 
cussed all the circumstances of the case 
in a lengthy judgment; but -it is diffi- 
cult to discover whether according to that 
Court the circumstances existing on the date 
on which defendant No. 1 made a report to 
the Police were such as to justify the as- 
sumption that the plaintiff was in all pro- 
bability guilty of the offence for which he 
was prosecuted. It is not necessary for us 
to enter into a discussion of that aspect of 
the case in view of the fact that the suit 
appears to usto be barred by s. 326 (3), 
Municipalities Act as held by the lower 
Courts. 

Section 326 (1), is in terms similar to 
those of s. 80, Civil Procedure ( ode and 
provides that : 


“ No suit shall be instituted against a Board, or 
against a member, officer or servant of a Board in 
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respect of an act done or purporting to have 
heen done in its or his official capacity, until the 
expiration of two months next after notice in writing 
has been, in the case of a Board, left at its office, 
and, in the case of a member, officer or servant, deli- 
vered to him or left at his office or place of abode, 
explicitly stating the cause of action, the nature of 
the relief sought, the amount of compensation claim- 
ed, and the name and place of abode of the intending 
plaintiff, and the plaint shell contain a statement 
that such notice bas been so delivered or left.” 

The plaintiff complied with this part of 
s. 326, and the plaint contains a reference 
to the notice given by him to defendant No. 1 
who was then the Chairman of the Board. 
He (the plaintiff) however, overlooked sub- 

.8. 3 of s. 326, which made it necessary for 
him to institute his suit within six months 
from the date of the accrual of the cause of 
action, 1. e. the date on which he was 
acquitted by the High Court. 

Learned Counsel for the appellant con- 
tended before us that s. 326, Municipalities 
Act is not applicable, as defendant No. 1, 
who was the prosecutor, could not have 
acted in good faith in his capacity 
as Chairman of the Municipal Board 
if it is found that he prosecuted the 
appellant without reasonable and probable 
cause and maliciously. It is argued that 
notice under s. 326 is necessary ‘only if the 
act complained of was done by the Board 
or one of its officers in good faith. As 
already stated, s. 80, Civil Procedure Code, 
which applies to all Public Officers, is 
couched in similar terms and cases govern- 
ed by that section are of authority in cases 
having reference to s. 326, Municipalities 
Act. 

In Muhammad Saddiq v. Panna Lal (1), 
Banerji, J., held that : 

“ Notice under s. 80, Civil Procedure Code was not 
necessary a8 the officer in question had not acted in 
good faithin pursuance of the law, but had taken 
advantage of his position as a Public Officer to com- 
mit illegal and tortuous acts maliciously and without 


cause.” 


The authority of that case has been con- 
siderably shaken by subsequent decisions 
of several Division Renches of this Court. 
In Great Indian Peninsula Railway Com- 
pany v. Ganpat Rai (2), it was held by 
Stanley, C. J. and Banerji, J. that a notice 
under s.49 of the Municipalities Act, 
1900, which corresponds to s. 326 (1) of the 
present Municipalities Act, was necessary 
where a member of a Municipal Board, as 
such member, made a report to the Board 
which resulted in the prosecution of a 
certain person for a Municipal offence. 
The case in which the question arose was 


(1) 26 A 220; A W N 1903; 24). 
(2) 10 Ind, Cas. 122; 33 A 544;8 A L J 543. 
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one for damages for malicious prosecution 
hy the persons who were prosecuted and 
who on acquittal instituted the suit. It 
should be noted that Banerji, J. who was a 
member of the Bench deciding that case, 
had decided the case of Muhammad Saddiq 
v. Panna Lal (1), already referred to. 

Section 49 of the Municipalities Act, 1900, 
did not contain the. provision which was 
subsequently enacted in s. 325 (8) of the 
present Act. This, however, makes no differ- 
ence, because if notice under 326 (|) of the 
present Act is necessary and the section is at 
all applicable, sub-s. (3), s. 326, of the 
present Act must also be applicable with 
the result that if, after the passing of the 
present Act, a suit in which notice under 
s. 326 (1), is necessary is not brought within 
six months from the date of accrual of the 
cause of action, it will be barred bys. 326 (). 

Abdul Rahim v. Abdul Rahman (3), is an- 
other case in point. A Division Bench of 
this Court held that the act of Police Officer 
in entering a person’s name in the “history 
sheet’ is ordinarily an act: done in his 
official capacity, that the motive in which 
the entry was made is totally immaterial 
and that if a person whose name is entered 
in the “history sheet’ wishes to bring a 
suit against tke officer concerned, he can- 
not doso without complying with the re- 
quirements. as to preliminary notice, of s. 80, 
Civil Procedure Code. It was argued in 
that case that since the action of the Police 
Officer was not bona fide, he could not be 
held to have acted in his capacity asa Police 
Officer. The Jearned Judges held, follow- 
ing Pakshina Ranjan Ghose v. Omar Chand 
(4) and Koti Reddi v. P. Subbiah’ (5), that 
if the Officer in question purported to .act in 
his capacity as such, whether he was 
actuated by improper motives or not, notice 
was necessary. 

The only other case to which reference 
need be made is Bishambar Sahai v. Sham- 
bhu Dayal (6), in which another Division 
Bench of this Court, of which one of us was 
a member, held that a notice under s. 80, 
Civil Procedure Code, was necessary before 
a suit for damages for malicious prosecution 
could be instituted against an investigaling 
Police Officer who purported to act in the 
discharge of his duty as a Police Officer. 


(3) 80 Ind. Cas 72; 46 A 8-4; A I R 1924 All, 851; 
22 A LI812:100 & ALR &7; L_R 54A 599 Oiv. 

(4) 75 Ind. Cas 173; 38 ©. L J 104; 50 O 992; 23 
OWN 10; A IR 1924 Cal. 145. 

(5) 46 Ind. Cas. 86; 41 M79?;7 L W 586; 3tM LJ 
494: 23 M L T 357; (1918) M W N 414. ` 

(6) 124 Ind, Cas. 705; (1930) A 1. J 180; Ind, Rul. 
(1930) All. 261; AIR 1930 All. 701, i 
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It was said that: 
“ An important test is whether the Public Officer 
professed to act in his official capacity.” 


There can be no doubt that defendant 
No.1 acted and professed to act in his 
capacity as the Chairman of the Municipal 
Board and therefore, s. 326, Municipalities 
Actisinterms applicable. This being so, 
notice was rightly given by the plaintiff 
to the defendant before he instituted the 
suit. But the institution of the suit, having 
been delayed for more than six months 
after the appellant's acquittal by this 
Court, is barred by s. 326 (3). 

In the view of the case we have taken, it 
is not necessary to consider any other ques- 
tions decided by the lower Courts. The 
appeal fails and is dismissed with costs. 

N. Appeal dismissed. 


__ RANGOON HIGH COURT. 
Special Second Civil Appeal No. 45 of 1934 
June 19, 1934 
DUNKLEY, J. 

P. L. N.K. L.CHETTYAR FIRM AND 
ANOTHER— APPELLANTS 
VETSUS 
KO LU DOKE— RESPONDENTS 

Pleadings—Technical defence set up in pleadings—- 
Strict construction of pleadings—Necessity of—Civil 
Procedure Code (Act V of 1908), O. VIII, r. 5—Mere 
denial of knowledge of morigage—Neither specific 
denial nor refusal to admit specifically—Effect of— 
Implied admission, if can be inferred, 

Where a party toa mortgage suit sets up a techni- 
cal defence against a just claim, the defence so set 
up must bestrictly established and hence the plead- 
ings must be strictly construed. 

A denial of knowledge of a fact is nota denial of 
the fact, noris it even putting the factin issue. It 
merely means that the defendant denies that be has 
any knowledge of it, but any man can, of course, 
admit a fact of which he has no personal know- 
ledge. apn 

Where a defendant to a mortgage suit does neither 
deny specifically nor refuse to admit specifically the 
mortgage, but merely denies knowledge of the mort- 
gage, such procedure is neither a specific denial of 
the mortgage nora statement that the statement is 
not admitted. Therefore, under O. V, r. 8, Oivil 
Procedure Code, it must be held against such de- 
fendant that he has by implication admitted the 
` mortgage in favour of the mortgagee. 

Mr. N. N. Guha, for the Appellants. 
. © Mr. D. C. Munsi, for the Respondents. 
Judgment.—Thiscase has hadan un- 
fortunate history. Asorignially filed in the 
Township Court of Pyu it was a simple 
suit on a mortgage and should have reached 
judgment in due course within a few 
months of its institution but owing in part 
to ignorance and carelessness on the part 
of the Pleaders concerned, but mainly in 
consequence of ‘gross carelessness and lack 
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of attention to his duties on the part of 
the learned Township Judge, it was pend- 
ing for two and a_ half years, 
and was then extremely badly tried, 
and, in fact, even at that stage it seems 
probably that no decision would have been 
reached had not the parties themselves 
given up the hope of getting the case 
tried and decided not to examine their 
witnesses. The decision of the Township 
Judge was taken on appeal tothe District 
Court and the learned District Judge has 
pointed out most ofthe errors of law, prac- 
tice and procedure, committed by the 
Township Judge, and has corrected them, 
with the result that the decree of the Dis- 
trict Court as it appears now before me 
on the face of it affords a correct decision 
of the original suit. 

The judgment and decree of the District 
Court have been attacked before me on 
behalf of the appellants on two grounds: 
Firstly, it is urged that on the pleadings 
as framed and in view of the provisions of 
s 68, Evidence Act, evidence to prove that 
the deed of mortgage which formed the 
basis of the suit, had been duly executed 
and attested was necessary and that assuch 
evidence had not been called a mortg- 
age, decree could not be passed against 
the present appellants and in support of this 
contention the case in Chettyar Firm v. 
U Htaw (1) is citedand certainly this case 
closely resembles the present case. Secondly 
itis argued that that as against the first 
appellant the P. L. N. K.L. Chettyar firm 
the suit was barred by limitation and 
that therefore it ought to have been dis- 
missed as against this firm. The plaintiff- 
respondents were the original mortgagees. 
The original mortgagors were Ko Kan Ya 


and Ma Chit Mai, and they admitted the 


mortgage, their defence being that the 
amount due on the mortgage bond had 
been duly paid and the mortgage discharg- 
ed, The present second appellant, Maung 
Tun Sein was joined as a defendant as 
the legal representative ofone Ma Shwe 
Hmyi, who had purchased the mortgaged 
property from the mortgagors, and the 
present first appellant P. L N. K. L. Chet- 
tyar firm was joined as a'defendant as be- 
ing the mortgagee from Ma Shwe Hmyi 
of this property. 

A number of amended points were filed 
at various times inthis suit, and the de- 
fendants, including the present appellants, 
have filed various defences in reply to the 


(1) 141 Ind Oas. 700; A IR 1933 Rang. 6;11 R 
26; Ind, Rul, (1933) Rang, 23, i 
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different plaints. The first plaint in which 
the appellant P. L. N. K. L. firm, was 
mentioned as a defendant, was filed on 
August 8, 1932, The mortgage deed upon 
which ihe suit was brought is dated August 
6, 1920, and therefore on ihe face of ir, it 
would seem that the suit as`against this 
appellant was time-barred. But when the 
mortgage deed is read completely it is 
seen that it contains a provision that the 
principal and interest due thereon shall 
be paid in full during the month of Ta- 
bodwe 1282 B. E., that is, that it must be 
paid at the latest by March 9, 1921, which 
was the last day of the month of Tabodwe, 
1282 B. E. Consequently, the mortgagee’s 
right to sue did not arise until that date 
and time did not begin to run until then. 
Hence, asthe suit as againt the appellant, 
Chettyar firm, was instituted on August 
8, 1932, it was well within time. 

Inregard to the remaining point, this 
must depend upon whether, on a true 
construction of their last written statements 
the two appellants must beheld to have 
admitted the mortgage or not. The ruling 
in Cliettyar Firm v. U Htaw (i),of course, 
refers toa case where ihereisno admis- 
sion by the defendant of the due execution 
and attestation of the mortgage, and if is 
be held that on the pleadings the defen- 
dants, including the present appellante, 
admitted the due execution and attesta- 
tion of the mortgage no evidence in proof 
thereof would be necessary. As regards the 
actual mortgegors, there were admittedly 
such admissions. ‘The final written state- 
ments of the present appellants, which were 
filed long after the first written statements of 
the mortgagors, are curious and ambiguous 
documents, and it is necessary to consider 
their effect in law.” As regards the ap- 
pellant, Chettyar firm, para. Lof its last 
written statement states “that defendant 
No. 5 denies the knowledge of the paras. 1, 
9 and 3 of the plaint” and paras. 1,2 and 
3of the plaint set out that the plaintiffs 
are the mortgagees of the property ia 
question, the particulars of the morigagors 
and their addresses, the amount secured 
and the amount then due after givizg 
credit for such payuwents as had been made. 
The appellant Tun Sein in para. l of his 
last written statement said that “the defen- 
dant No. 3 admits the para. 1 of the 
plaint.” Paragraph 1 of the plaint says 
that “the plaintifis are the mortgagees of 
the properly sought to be sold.” 

In para. 2 of his written statement, how- 
ever appellant Tun Sein, said that ‘‘delen- 
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dant No. 3 denies the knowledge of the 
mortgage to the plaintiff by defendanis 
Nos. land 2." These are contrary aver- 
ments which of course, should not have - 
been allowed, and this written stabement 
should never have been accepted. However, 
it has been accepted and has been acted 
upon and it contains in one paragraph 
an admission ofthe mortgage and in an- 
other paragraph a denial of knowledge 
thereof. The written statement of the 
appellant Ohettyar firm merely denies 
knowledge of the mortgage and as to what 
that means, I am leftin some doubt, But 
although ithas heen urged that in regard 
to pleadings which have heen drawn up 
in the mofussil Courts considerable latitude 
in their construction ought to be allowed, 
nevertheless I must agree with the learned 
Advocate for the respondents that in a 
case like this where the appellants are 
setting upa technical defence against a 
just claim that defence must be strictly 
established and consequently the pleading 
must be strictly construed. 

Order VIII, r. 3, Civil Procedure Code says 
that it shall not be sufficient for a defen- 
dantin his written statement to deny gene- 
rally the grounds alleged by the plaintiff, 
but the defendant must deal specifically 
with each allegation of fact of which he 
does not admit the truth:and r. 5 of the 
same order says that every allegation of 
fact in the plaint if not denied specifically 
or by necessary implication or stated to be 
not admitted inthe pleading of the defen- 
dant, shall be taken to be admitted. So 
faras Tun fein is ccnceincé, it ig quite 
clear that, if his written statement has 
any meaning whatever and that is doubt- 
ful he has never denied, either specifically 
or by necessary implication the fact of the 
mortgage to the respondents by Ko Kan Ya 
and Ma Chit Mai for in one paragraph 
oihis written statement he admits it and 
in his next paragraph he denies the 
knowledge of it. A denial ol knowledge of 
a fact is not a denial of the fact nor is 
it even puttingthe fact inissue. Jt merely 
means that the defendant denies that he 
has any knowledge of it, but any mancan 
of course, admit a fact of which he has 
no personal knowledge and Tun Sein has 
never stated that he does not admit the 
mortgage. It seemsto me that the same 
argument applies to the written statement 
of the appellant, Chettyar firm. Instead of 
denying specifically, or refusing to admit 
specifically the mortgage in favour of 
the respondents, it has merely denied 
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knowledge of thal mortgage. That is nei- 
ther a specific denial of the mortgage nor 
is ita statementthat the mortgage isnot 
admitted and consequently, under r. 5 of 
O. VIII it must be held against the ap- 
pellant firm that it has by implication 
admitied the mortgage in favour of the 
respondents 

Consequently both the groundsraised in 
this appeal fail, and this appeal is dis- 
missed, and the judgment and decree of 
the District Court are confirmed with costs. 

N. Appeal dismissed, 


` _ ALLAHABAD HIGH COURT 
Civil Revision Application No. 446 of 1933 
ccnnected with Civil Revision No. 563 
of 1933 
` September 14, 1934 
< KENDALL, J. 
JHINNO SINGH 4ND OTHERS— J DDGMENT- 
DEBTORS — À PELICANTS 
x Versus 6 
BRAHMDAT SINGH AND ANOTHER— 
DEORER-HoLDEKS— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), Sch. 1, para. J, 
s. 115 — Judgment-debtors jointly and severally 
liable for sum due to decree-holder—Application for 
reference to arbitration by decree-holder and only 
some of them— Order of reference by Court—Legality 
of— Revision— Competency of. 

Where out of seven judgment-debtors who were 
jointly and severally liable for a sum due to the decree- 
holder, five joined the decree-holder in the application 
for reference of the question as fo the amount for 
which they were liable, to arbitration, and the re- 
ference was ordered by the Court: 

Held, that as all the judgment-debtors were joint- 
Jy and severally liable and the decree-holder was in 
a position to execute it against all, any one or more of 
them ¿ud they were therefore one and all interested 
in the suit at the stage which it had reached when the 
reference to arbitration was made, the reference was 
illegal and should be set aside and the application 
in revision against the order was competent. Bankey 
Lal v, Chotey Mian Abdul Shakur 0), Haswa v. 
Mahbuh (2) and Shib Lal v. Chatarbhuj (3), relied on. 
Bankey Lal v. Chotey Mian Abdul Shakur (ljena 
Jagrup Kasaundhan v, Kashi Prasad (5), distinguish- 


ed. 

C. R. A. against the decree of the Subor- 
Sieg Judge of Azamgarh, dated May 29, 
1933. 

Mr. Mukhtar Ahmad, for the Applica- 
ants. 

Mr. Shiva Prasad Sinha, 
posite Party. 

Judgment.—This is an application for 
the revision of an order of the Subordinate 
Judge of Azamgarh maintaining the 
award of an arbitrator in execution pro- 
ceedings. The facts are given fully in 


for the Op- 


ihe judgment of the trial Court. It is | 
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only necessary to say that the decree 
holder was proceeding in execution against 
seven judgment-debtors, who were jointly 
and severally liable for a sum due to the 
decree-holder for mesne profits, and the 
question fcr decision was the amount of 
the sum for which they were liable. Of 
the seven judgment-debtors, five joined 
the decree:-holder in application for a 
reference of this matter to arbitration, 
and the reference was accordingly ordered 
by the Court. Af that stage all the 
seven judgment-debtors were jointly and 
severally liable for the amount of the 
decree, though at a subsequent stage two 
of them, Jagdeo Singh and Faujdar 
Singh, were exempted by the decree- 
holder. When the award was filed, an 
objection was lodged on the ground, among 
others, that as all the parties had not 
joined in the reference, the reference was 
illegal. But the trial.Court relying on the 
decision in the case of Bankey Lal v. 
Chotey Mian Abdul Shakur (1}, has held 
that the reference was not invalid merely 
because two of the judgment-debtors, who 
were jointly and severally liable, did not 
join in it., 

Under para. 1 of the Second Schedule to 
the Civil Procedure Code, < 

“where in any suit all the parties interested agree 
that any matter in difference between them shall 
be referred to arbitration, they may at any time 
before judgment is pronounced, apply to the Oourt 
for an order of reference”. 

In the present proceeding it is admitted 
that all the seven judgment-debtors were 
jointly and severally liable, and, there- 
fore, the decree-holder was in a position 
to execute against any one or more of 
them. They were, therefore, one and all 
interested in the suit at the stage which 
it had reached when the reference to 
arbitration was made. If there were any 
doubt as to the law on the point, it has 
been decided by decisions of this Court 
reported from time to time, and 1 need 
only mention three, Haswa v. Mahbub 
(2), Shib Lal v. Chatarbhuj (3), where at 
p. 452* it has been remarked : 

“Therefore, it is manifest that the reference was 
not made by all the parties to the suit as mentioned 
in s. 506 of Act XlV of 1882. As there was no 
reference to arbitration by Badri Das. and by ons 
of the defendants, the arbitrator appointed under 
the reference had no power to decide the matter 


in controversy and the award was ultra vires,” 


(1) 133 Ind. Oas. 31; (1931) A L J 442; AIR (1931) 
All, 453; Ind. Rul. (193i) All 575; 53 A 669, 

(2) 10 Ind. Cas, 559; 8 AL J 645. 

(3) 2 Ind. Oas. 363; 31 A 450; GALI 496. 


*Page of 31 A.—[Ed.| 
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This passage is good authority for 
holding that the present application is one 
that may properly lie under s. 115 of the 
Oivil Procedure Code. third case to 
which I may refer to isthat of Tej Singh 
v, Ghasi Ram (4). 

Learned Counsel for the opposite party 
has pointed to the decision which is 
relied on by the trial Court, namely, the 
case of Bankey Lal v. Chotey Mian Abdul 
Shakur (1), and specially tothe passage on 
p. 423* where the Bench remarks: 

“But where the interest of the defendants may 

be severed, as in this case, there does not appear 
to be any bar to some contesting defendants 
joining with the plaintiffs in referring the matter in 
difference between them to arbitration.” 
Tt is stated that the defendants in that 
case were jointly and severally liable and 
for this reason the decision has been re- 
lied on. In the present case it is clear that as 
the judgment-debtors were jointly and sev- 
erally liable, their interests should not be 
severed, and atthe time of the reference the 
two who did not join were interested in the 
subject-matter of the suit and the pro- 
ceedings. I have further been referred 
on behalf of the opposite party to the 
decision of Jagrup Kasaundhan v. Kashi 
Prasad Gupta (5), but in that case the 
non-joining defendant was a pro forma 
party. In other words, he was not 
interested in the suit in the manner 
contemplated by the Ist paragraph of the 
Second Schedule. So the case .is clearly 
distinguishable from the present one. 

I am, therefore, clearly of opinion that 
the present application must succeed. I 
therefore, allow it with costs and direct 
that the order of the trial Court be set 
aside and that the proceedings relating 
to the ascertainment of mesne profits be 
continued according to law from the stage 
where the reference to arbitration was 
made. 

Tne above order relates to Oivil Revision 
No. 446 of 1933. The connected Oivil 
Revision No. 563 of 1933, which relates to 
costs of the decree-holder, is now of no 
sa and is dismissed. 

Appeal dismissed. 
ms 102 Ind. Cas. 236; A IR 1927 All. 563; 25 A LJ 


a 148 Ind. Cas. 1168; (1934) A L J 634; 6 R A 836; 
ATR 1931 All, 658, 
*Page of 29 A LJ.—|Ed_] 
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NAGPUR JUDICIAL COMMIS- 
SIONERS COURT 
Second Civil Appeal No. 5314 of 1931 
January 8, 1934 
Boss, A. J. C. 
MAKHANLAL LOLARAM AND OTHER3— - 
DEFENDANTS —APPELLANTS 
versus 
PANCHAMLAL SHEOPRASAD— 
PLAINTIFF—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 100— 
Finding that there is accord and satisfaction—If a 
finding of fact—Fraud—Not set up in pleadings— 
Appellate Court, if can entertain plea—Tort—Joint 
tortfeasors—Accord and satisfaction — Defamation 
—Publication in newspaper — Liability of editor, 
printer and publisher — Cause of action — Suit for 
defamation—UCosts, consideration for. 

A finding that there is full accord and satisfaction, 
is one of fact andit must beaccepted in second 
appeal. 

Where no case of fraudis set up in the pleadings, 
norisan amendment asked for at any stage, the 
Appellate Court has no jurisdiction to entertain the 
plea. Loola v. Pyare (1), distinguished. 

Anaccord and satisfaction in favour of one joint 
tort-feasor operates in favour of them all. Bainbridge 
v. Laz (4), Thurman v, Wild (5) and Hey v. Moor- 
house (6), relied on. 

The editor, printer and publisher of a defamatory 
article in a newspaper are each individually liable and 
they need not all be joined in the suit unless the 
plea of non-joinder is raised; but there cannot be 
s3veral suits on one cause of action. So far as 
the publication in a newspaper is concerned, the 
cause of action is one complete and indivisible act in 
itself, Although several people have contributed to 
it, the act is one and indivisible, andit is that act 
which constitutes the cause of action. Consequently, 
an extinguishment of that cause of action against one 
meansa full and complete extinguishment. 

In a defamation suit it is legitimate to consider 
the conduct ofthe defendant right up to the time of 
the verdict, and an unsustained plea of justification is 
a good ground for depriving a party of his costs 
though he succeeds on other pleas. 

S. U. A. from a decree of the Additional 
District Judge, Narsinghpur, dated June 


26, 1931. 


Mr. M. R. Bobde, for the Appellants. 
Mr. T. L. Sheode, for the Respondent. 


Judgment.—The suit is for defamation. 
The plaintiff is the editor of a monthly 
magazine called the “Parwar Bandhu.” 
The first defendant is the editor of a rival 
weekly publication called the Jain 
Gazette. The second defendant is its 
publisher and printer, while the third 
defendant is its proprietor. The fourth 
defendant is the writer of an article in 
one of its issues (Ex. Pl), which the 
plaintiff complains i is defamatory of him.? 

The defence is a plea of accord and: 
satisfaction. The parties all belong’ tol” 
the same sect of Jains. On July 9, 1923; 
there was a meeting of some of the leading’ ` 
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Parwars of Jubbulpore who endeavoured 
to negotiate an amicable settlement of the 
aclion which the plaintiff was evidently 
then contemplating, The finding of both 
the Courts is that the plaintiff was prepar- 
ed to accept an apology in the terms of 
a draft agreed upon at that meeting pro- 
vided it was duly published in the Jain 
Gazette. E 

The plaintiff pleaded that he had raised 
certain conditions precedent, one of which 
was that the name of the writer should 
be disclosed, and another of which was 
that the apology should appear in the 
issue of the Jain Gazetie immediateiy 
following the meeting. Both the lower 
Courts have rejected this plea. The lower 
Appellate Court finds : 

“The learned trial Judge has rightly concluded 
Heaths that the plaintiff had waived his conditions 


precedent and accepted the article if and when duly 
published, as full accord and satisfaction.” 


That 1s a finding of fact which must be 
accepted here. 

The apology eventually appeared in an 
issue of the Jain Gazette about three 
weeks after the meeting. The lower Appel- 
late Court has held that this onerated as 
an accord and satisfaction to far as the 
fost three defendants are concerned, but 
not as against the fourth. Accordingly the 
claim was dismissed against them, but 
decreed against the fourth to the extent of 
Rs. 1,600, . 

The reasons for drawing this distinction 
between the fourth defendant and the 
others are given in para. (L) of the judg- 
ment. They are founded on ihe following 


is . e. the fourth defendant's) conduct 
led the panchas and the plaintiff to believe in a 
way, though tentatively, that he was not the 
writer, That was fraud upon the plaintiff and 
the panchas, for we find that defendant No, 4 was 
the writer,” 


The learned Judge then proceeds to 
hold that the persons who negotiated this 
settlement could only act on behalf of 
known persons, and so, since the writer 
was then unknown they could not repre- 
sent him in the settlement which was 
effected on July 9, 1928. 

No case of fraud was set up in the 
pleadings, nor was an amendment asked 
for at any stage. The lower Appellate 
Court therefore, had no jurisdiction to 
entertain the plea. It is argued, on the 
strength of Loola v. Pyare (1), that a 
Court is not tied down to the pleadings 
of the parties but is free to decide on 


(1) 33 Ind. Gas. 497; A I R 1915 Nag. 74; 12N L 
Rol. 
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the evidence actually before it. It is not 
necessary for me to discuss the general 
proposition raised there. It is sufficient to 
state that that was not a case of fraud 
where there is a statutory obligation to 
plead it with all its particulars, and then 
to prove itas laid: Gunga Narain Gupta 
v. Tilukram Chowdhury (2) and Abdul 
Hussain Zenai Abadi v. Charles Agnew 
Turner (3). 

So far as the other ground of decision 
is concerned, it is immaterial whether the 
plaintiff knew of the fourth defendant’s 
existence or not. An accord and satisfac- 
tion in favour of one joint tortfeasor opera- 
tes in favour of them all: Bainbridge v. 
Lax (4), Thurman v. Wild (5) and Hey 
v. Moorhouse (6), Odgers on Libel and 
Slander, Edn. 6, p. 521, Ratanlel on Torts, 
Edn. 10, p.71. The basis of these deci- 
sions is that where the injury is one and 
indivisible it can give rise to but one 
cause of action. Consequently if satisfac- 
tion is accepted as full and complete as 
against one person it operates with respect 
to the entire cause of action. Itis argued 
that the plea is based on contract, and 
so only the actual parties to it can take 
advantage of it. It Js unnecessary to 
investigate the origin of this defence, for 
even if it is founded on contract, it is 
obvious that once the cause of action is 
completely extinguished, it hardly mat- 
ters who afforded the plaintiff satisfac- 
tion. 

It is next urged that the cause of action 
in such a case is not joint and indivisi- 
ble bus joint and several: Ratanlal’s 
Torts, p. 159, is cited for this proposition. 
It is true the editor, printer and publisher 
of a defamatory article in a newspaper 
are each individually liable and that they 
need not all be joined inthe suit unless 
the plea of mnon-joinder is raised: but, 
with the utmost respect I am unable to 
agree that there can be several suits on 
one cause of action. Criminal proceed- 
ings stand on a different footing. The 
civil liability for defamation is joint and 
indivisible, whereas the criminal liability 
is joint and several. The criminal law 
knows no such thing as vicarious atone- 
ment, and each man has tosuffer to his 


oo 15 O 533; 15 TA 119; 5 Sar. 168; 13 Ind, Jur, 254 
). . 
ae 11 B 620; 14 LA 111; 5 Sar. 25; 11 Ind. Jur, 352 


O). 
(4) (1826) 9 Q B 819. 
(5) (1840) 1L A & E 453; 3 P & D 289. 


9 
(6) (1841) 6 Bing (N. 0) 52; 8 Scott 156;9L JOP 
113; 54 R R 717. 
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own crimes irrespective of whether others 
have been brought to justice or not. 

So far as the action of the fourth 
defendant is concerned, it gives rise to 
two separate causes of action. First of all 
there was the publication to the editor and 
the printer. That afforded a complete 
cause of action initself. But that is not 
the publication complained of in this suit. 
The claim is based on the publication in 
the Jain Gazetiee, and not on the private 
publication to these others. So far as that 
is concerned, of course the liability is 
separate and distinct, and the present 
plea of accord and satisfaction might not 
avail there, but since the defendant is not 
being suéd for that wrong the matter need 
not be considered further. So far as the 
other publication is concerned, the cause 
of action is the publication in the paper, 
which was one complete and indivisible 
act in itself. It is true several people have 
contributed to it, but the act is one and 
indivisible, and it is that act which con- 
stitutes the cause cf action. Consequently 
an extinguishment of that cause of action 
against one means a full and complete 
extinguishment. That being so nobody 
else can be sued upon a cause of action 
which is no longer alive, however, much 
they might once have been liable. The 
claim must therefore be dismissed and 
the remaining points need not be con- 
sidered. 

There is an appeal by defendants Nos. 
1—3 with respect to costs. The lower 
Appellate Court has ordered them to bear 
their own costs on the ground that in 
addition to pleading accord and satisfac- 
tion, they pleaded justification as well. 
In a defamation suit it is legitimate to 
consider the conduct of the defendant 
tight up to the time of the verdict, and 
there -is no doubt that an unsustained 
plea of justification is a good ground for 
depriving a party ofhis costs. I, therefore, 
dismisstheir appeal with costs. 

The fourth defendant’s appeal against 
the plaintiff is allowed. The decree of 
the lower Court will be reversed so far 
as it relates to him and that of the first 
Court restored. The plaintiff will bear his 
own costs and pay those of the fourth 
defendant in this and the lower Appellate 
Court. 

_D. Order accordingly. 
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Criminal Revision Application No. 160 of 
1933 


‘ October 5, 1933 
Ferrers, J. C. AND RUPOHAND, A. J.C. 
ISMAIL VARYO AND OTAERS—ÅPPLICANTS ` 
versus i 
EMPEROR— OPPONENT | 

Bombay Gambling Act (IV of 1887), ss. 6, 7, 4— 
Warrant issued to Head Constable of Police —-Presump- 
tion under s.7, whether arises— Conviction under s. 4 
— Requirements of. 

The thing necessary to be proved for conviction 
under s, 4, Bombay Gambling Act, is that the owner 
or the keeper of the house was in some way or other 
deriving a profit from the use of the instruments of 
gaming or of the house. 

Where a Head Constable of Police who was ap- 
pointed to hold charge of a Police Station applies and 
gets a warrant under s. 6 of the Bombay Gambling 
Act, addressed to him under the denomination ‘of 
“Odficiating Sub-Inspector’, the warrant is defective 
and the presumption which might otherwise have 
arisen unders. 7 cannot be drawn. 

C. R. App. against the order of the 
Magistrate, Dadu. 

Mr. Motiram Idanmal, for the Applic- 
ants, - 

Mr. D. N. O'Sullivan, Forth Assistant 
Public Prosecutor for Sind, for the Crown. 

Judgment.—This is an application 
under ss. 435 and 439 of the Criminal 
Procedure Code. The learned -Resident 


Magistrate, Dadu, has convicted some 13 


persons under s. 5 of the Bombay 
Gambling Act, IV of 1887, and sentenced 
them to pay a fine of Rs: 25 a-piece. 

Nine of these convicts have applied to 
us in revision and desire us to set aside the 
conviction and sentence. 

‘The facts are as follows:— 

Sometime in July last a Head Constable 
was appointed to hold charge of the Police 

tation of Dadu. The Head Constable 
rashly assumed that by this appointment 
he was entitled to describe himself as a 
Sub-Inspector. 

He presented himself before the Resi- 
dent Magistrate and that Magistrate issued 
a warrant under s. 6 .of Bombay Gambl- 
ing Act, IV of 1887, tothe Head Constable 
under the denomination of ‘Officiating Sub- 
Inspector.’ 4 

In execution of this warrant the Head 
Constable entered a house and there found 
a number of persons gathered together 
against whom he initiated proceedings under 
the Gambling Act. 

In the course of the trial it became 
apparent that the Head Constable was 
not even officiating in the rank of the 
Sub-Inspector. The warrant was, therefore, . 
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defective and the presumption which might 
otherwise have arisen under s. 7 of the Act 
cannot in this case be drawn. 

The learned Magistrate did not overlook 
the defect in the warrant, but he supposed 
that in the present case the fact that 
what he calls a “den” was used as a 
common gaming house can be proved by 
other circumstances. Those circumstances 
are described by him in these words:— 

“The presence of several persons of different 
castes and creeds and of different villages who were 
secured by the Police with money and instruments 
of gambling such as cards and dice lying on the 
ground in front of them in the Pir and a nal 
kept in a glass, indicates beyond doubt that they 
had not collected there for any other purpose except 
to gamble.” i f 

Now, the definition of a common gaming 
house is 

“a place in which instruments of gaming are 
kept or used for profit or gain of the persons. . 
. . keeping such house..... or place whether 
by way of charge for the use of the instruments 


of gaming, or of the house ..... ‘room or place or 
otherwise howsoever.” 


Now, it is evident from this definition 


that the thing necessary to be proved is 
‘that the owner or the keeper of the house 


was in some way or other deriving a 
profit from the use of the instruments of 
gaming or ofthe house. Of this essential 
element we. do not find in the record any 
proof at all. The learned Magistrate 
has no doubt referred to ‘the nal kept in 
a glass. We understand from this that 
a small sum of money was set on one side in 
a particular receptacle. 


We do not, however, see anything which 
would lead to the conclusion that it was 
kept aside in order to serve as a remune- 
ration for the keeper of the house. It is 
not impossible that the players might all 
contribute to a common pool which, in 
accordance with the issue of the game, 
might be distributed amidst the players. 
There is no ground to suppose in default 
of evidence to that effect that a sum set 
apart must have been set apart to afford 
remuneration to the keeper of the house. 

We desire to call the attention of the 
learned Resident Magistrate to the defect 
in the warrant which has vitiated the 
proceeding in this case. It is of the 
utmost importance that officers empowered 
to issue such warrants should see that no 
defect is allowed to escapenotice. In 
cases under the Gambling Act, the reliance 
of the prosecution must always be very 
largely upon the presumption allowed by 
s. 7 of the Gambling Act. That pre- 
sumption will only arise if the warrant has 
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been duly issued. Every clause of the 
warrant is, therefore, bound to be subjected 
by the defence to the closest scrutiny and 
any latent defect is bound to come to 
light. Every failure of a gaming case 
taken to a Court of law means so much 
encouragement to the keepers of common 
gaming house and also so much loss of 
prestige to the Police, and it may also 
involve the outlay of public funds in fees 
expended to uphold an unsustainable case. 

In the present case the Public Pro- 
secutor very fairly put before us every 
fact which he could find on the record 
which would justify the conviction. He . 
was not, however, himself able to assert 
with any confidence that the conviction was 
good, 

The net effect is that the learned Magis- 
trate assumed without evidence that the 
money kept in a glass must necessarily 
be what is known as nal. To this con- 
clusion we are unable to subscribe. We 
are obliged, therefore, to allow the 
application and set aside the conviction 


and sentence of the applicants. The fine, 
if paid, to be refunded. 
D. Appeal allowed. 


PRIVY COUNCIL f 
Appeal from the Supreme Court of British 
Columbia 
January 24, 1934 
Logp ATKIN, Loro RUSSELL or KILLOWEN, 
LORD MAOMILLAN, Lorp WRIGHT AND 
SIR LANOELOT SANDERSON. 
WESTERN POWER COMPANY or 
CANADA, LIMITED— APPELLANT 
versus f 
CORPORATION o ras DISTRIOT 
oF MATSQUI—RESPONDENT, 
Contract—Construction— Words, whether can be sup- 
plied to give effect to apparent purpose of contract— 
Unexpressed intention, if of any legal effect—Words 
of ordinary user—Construction of. . 
Although inthe construction of a contract words 
can be supplied to give eflect to the obvious or 
apparent purpose of a contract, this can only be 
if the language taken asa whole in connec- 
tion with the circumstances carries with it 
the meaning sought to be attached to it Unexpress- 
ed intention is of no legal effect. 
Words of ordinary user must be construed in their 
natural sensein view of the circumstances of the 
case. 


Mesers. J. W. de B. Farris and Wilfrid 
Barton, for the Appellant. 

Messrs. Pritt and C. W, Measor, for the 
Respondent: 

Lord Wright.—This appeal is from a por- 
tion of a judgment given against the ap- 
pellant, who was defendant in the Court 
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below, in the Supreme Court of British 
Columbia and affirmed by the Court of 
Appeal of British Columbia. 

The portion of the judgment appealed 
from is in these terms : 

“this Court doth declare that the defendant has 
committed a breach of the contract inthe pleadings 
mentioned, dated March 24, 1913, and made between 
the plaintiff (now the respondent) and the Western 
Canada Power Company, Ltd., which contract was 
assigned by the Western Canada Power Company 
Ltd., to the defendant on November 1, 1916, in that 
it has made charges for the supply of electrical 
energy to the plaintiff and to the inhabitants of the 
plaintiff Municipality greater than that paid by the 
District Municipality of Burnaby, in the province 
of British Columbia, and its inhabitants, for the 


supplying of electrical energy for similar servi- 
ces, 


“And this Oourt doth adjudge that the defend- 
ant be and is hereby restrained and ordered to 
desist from ‘charging for the supply of electrical 
energy to the plaintif and to the inhabitants of 
the plaintiff municipality rates greater than that 
paid by any other municipality or the inhabitants 
thereof other than a city for the supplying of elec- 
trical energy for similar services,” 


The question in the appeal depends on 
the true construction of cl. 11 of the con- 
tract, dated March 29, 1913, which was made 
‘between the respondent, who was plaintiff 
in the action, and the predecessors-in-title 
of the appellant. The term appellant is 
used herein indifferently to describe either 
the actual appellant or its predecessors- 
in-title, since no distinction need be drawn 
for purposes of this appeal. The appellant 
is and was a Company making and supply- 
ing electric energy ior light and power in 
British Columbia in the vicinity of Van- 
couver City. In the territory served by it 
is the respondent Municipality. By the 
contract in question the respondent granted 
to the appellant the right and privileges 
to sell electrical energy for lighting 
heating, power, industrial and other pur- 
poses incidental thereto within the respond- 
ent's limits for a period of forty years 
from the date of the contract; the appel- 
lant was given power within the respondent 
Municipality to erect steel towers, poles 
and other apparatus along streets and 
across or under highways “and to do all 
things which may be necessary in the sup- 
plying of electrical energy for lighting 
industrial power, heating or other purposes,” 
subject tothe approval of the respondent’s 
board of works. No monopoly rights were 
granted tothe appellant. 


Clause ll of the contract on which the 
present dispute turns was in these terms : 
“The Company covenants and agrees with the Cor- 
poration that the Company will not make any charge 
or the supplying of electric energy to the Oorpora- 
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tion or any of ths inhabitants of the Municipality 
greater than that paid for similar service by any 
Municipality or the inhabitants thereof other than 
a city, and will notin any way discriminate against 
the Corporation or residents of the Municipality." 

The respondent's complaint in the action 
was that in breach of that stipulation the 
appellant had charged and was charging 
to the inhabitants of Matsqui a higher 
rate for electrical energy than was being, 
charged to the inhabitants of the Munici- 
pality of Burnaby. 

Before dealing with the construction of 
the clause some facts may be stated. 
Matsqui and Burnaby are both Municipa- 
lities under the Municipalities Incorpora- 
tion Act of British Columbia: in that 
Act a distinction is made between city 
municipalies and township or district 
municipalities, the former class consisting 


.of municipalities of an area not exceeding 


2000 acres and of a population of not 
less than 100 male British subjects, the 
latter class consisting of municipalities 
of an area not defined by the Act and 
of at least 30 male British subjects. 
Both Matsqui and Burnaby are of the 
latter class: neither is a city municipality. 
But ab the date of the trial, about which 
date alone evidence was given, no evidence 
being led as to the position at the date of 
the contract, Burnaby was a suburban 
district, close to the City of Vancouver, 
with an area of 24,320 .acres and a 
population of 26,000, whereas Matsqui was - 
of larger area and sparser population— 
namely, 54,542 acres and a population of 
7,200. It was about 80 miles from Van- 
couver City and was rural in character 
whereas Burnaby was a somewhat more 
industrial district. 

The appellant's case was that it was more 
costly? to supply electrical energy to a 
scattered and rural population over a large 
area, because greater length of cable and 
greater equipment were required, involving 
greater original cost and greater expense 
of upkeep, and because in various other 
respects the cost of distribution of power 
and collection of rates was greater in 
Matsqui than in a compact area like 
Burnaby. It was calculated that the dis- 
tribution cost per customer was two and 
one-half times as much in the former as in 
the latter district. . 

Rates schedules of charges were put in 
at the trial. From these rates schedules it 
appeared that distinctions were drawn on 
the basis of the nature of the purpose and 
the character of the demand of the electric 
energy supplied; in particular there were 
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in the sehedules “domestic lighting rates” 
including residence lighting, heating, cook- 
ing, according to the floor area of the con- 
sumer’s house, and “commercial lighting 
rates,” for stores, offices, warehouses, work- 
shops, and so forth, “sign lighting rates,” 
“small power rates,” “General power rates,” 
and “wholesale power rates.” The schedules 
applied both to Burnaby and to Matsqui, 
because they were issued by a combination 
of companies, which embraced the appel- 
lant, engaged in the supply of electrical 
energy; but in fact the appellant, notwith- 
standing that it was party to an agreement 
made on June 27, 1921, under which it 
transferred to the British Columbia Electric 
Railway Co., Ltd. in return for a fixed 
rental the operation maintenance of its 
undertaking, retained its identity as a 
company and as the holder of the franchise 
under the contract with the respondent, 
and accordingly for the purposes of this 
case must be taken to have continued to 
be the supplier of electrical energy to the 
respondent Municipality and its inhabitants, 
whereas Burnaby was supplied by the 
Electric Railway Co. The rates schedules, 
which covered all the operations of this 
character of the companies, contained rates 
varying not only with the character and 
purpose of the power supplied, but also 
with the character of the various districts; 
thus different rates were respectively 
- quoted for supplies for the same category 
of power to such areas as Vancouver City, 
Burnaby, and the respondent Municiplity. 

The appellant raised two main conten- 
tions of principle, each involving the con- 
struction of cl. 11. The first was that the 
prohibition against making higher charges 
was limited to the charges made by the 
appellant iteelf to its various customers, 
municipalities and inhabitants, and did not 
bring ‘into comparison charges made by 
other electric supply companies; the second 
was that the words “similar service” refer- 
red to the character of the areas supplied, 
according as it involved more or less costly 
service, and not the character of the 
demand, that is; purpose or user, as being, 
for instance, domestic or industrial of the 
eleciric energy supplied, These contentions 
call for separate discussion. 

Clause 11 does not in express terms 
define its geographical application, nor are 
there words following the word: “paid” de- 
fining the payees contemplated. The 
appellant’s contention was that words are 
to be added by necessary implication after 
the- word “paid” and that the words to be 
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necessarily or reasonably added as being 
so implied are “to the company ‘—that is, 
the appellant, if not, it is contended, there 
can be no limitation imposed save one 
which is world-wide. Their Lordships can- 
not accept that contention. No doubt words 
can be supplied to give effect to the 
obvious or apparent purpose of a contract. 
Bat this can only be if the language taken 
as a whole in connection with the circums- 
tances carries with it the meaning sought 
to be attached to it. Unexpresse1 inten- 
tion is of no legal effect. In their judgment 
the words “to the company” would be 
words of specific limitation outside what can 
be inferred from the general tenor of the 
contract, If intended these words must 
have been expressed, but-if not expressed 
they cannot be implied. There 1s here no 
question of rectification. The word “paid 

no doubt necessarily involves that payment 
is made to some one, but the person ob- 
viously intended is whoever earns the 
payment by supplying the electric energy. 
To use a common phrase, these words go 
without saying; but to insert the name of 
some specific payee, such as the appellant, 
goes beyond what is permissible in con- 
struing the contract and adds a new term 
which cannot truly besaidto be involved in 
the purpose of the contract. It is, however, 
further objected that the construction of 
the contract must be reasonable and that if 
the limitation of cl. 11 to the appellant is 
not inserted, no alternative limitation is 
possible other than one of world-wide 
szope. Reasonable interpretation is certainly 
prima facie to be adopted if the words 
admit. But here there is, In their Lordships 

judgment a reasonable limitation which 
need not be expressed because it follows 
from the very nature of the contract— 
that is, a limitation to British Columbia. 
The distinction between city and other 
municipalities is a distinction drawn trom 

the Act of British Columbia cited above, 

even if itis to be found in the legislation 

ofother Provinces: the parties were in Bri- 

tish Columbia and the appellant's undertak- 
ing was operating in British Columbia, 
subject to the relevant sections of the Water 

Act, 1909, which applied to other such un- . 
dertaking in the Province. To imply a 

limitation to neighbouring plants would, in 

their Lordships’ opinion, be illegitimate 

as involving something specific and not 

necessarily involved. But the limitation to 
the Province flows from the nature and 

purpose of the contract and must apply 

without express words and in the absence 
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of clear manifestation of intention to the 
contrary. 

It is objected that so widea scope of com- 
parision is unreasonable and oppressive to 
the appellant since the Province covers un 
enormous area, and might expose the ap- 
pellant to ruinous competition, because 
electric undertakings more favourably 
situated as regards natural resources and 
as regards condition of demand, and 
perhaps even subsidized, might come into 
comparsion. But no evidence was called 
to show that at the date of the contract 
there was any such practical danger or 
to show what was the position of the 
Province as regards electric undertaking 
at that date. The only evidence called had 
reference to conditions at the date of the 
trial—that is, at a date about twenty 
years later in a progressive Province: Even 
if, however, the contract may have been one 
which might appear improvident for the 
appellant to have made, yet the appellant 
was obtaining a valuable franchise for 
forty years, even though it was not a 
monopoly, and may well have been prepar- 
ed to risk any possible competition. 

Their Lordships accordingly construe the 
contract as meaning that the appellant will 
not make any charge for the supplying of 
electric energy greater than that paid to any 
person (that is, individual or company) in 
British Columbia for similar service by any 
municipality or the inhabitants thereof other 
than a city. The further words el. 11 
relating to discrimination ‘do not affect the 
question here. 

It must now be considered what is 
meant by “similar service.” It is claimed 
on behalf of the appellant that “similar 
service” has reference to “similarity”, not 
merely in the electric energy supplied, but 
in the effort and cost to the appellant in 
supplying it: thus the same number of 
kilowatt-hours of light supplied to 
a resident in Matsqui may—indeed must 
involve great effort and expense to the 

. Supplier than the same number of kilowatt- 
hours of light supplied to a resident in 
Burnaby, because of the difference in the 
general conditions of the two places describ- 
ed above. “Service”, it is argued is a word 
apt to emphasise the operations of the sup- 
plier, not the product supplied and is a word 
which fixes attention on the supplier's 
effort and expenditure nol on the consumer's 
demand or his utilization which is some- 
thing that operates after the energy is 
supplied. When answer is made that such 
a construction would render impossible any 
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comparison between services in different 
municipalites except by means of elaborate 
investigations of local conditions affecting 
supply, it is replied that such inquiries 

are not unknown where legislation provides 
against undue preferences, thus, it is 
argued, decisions in English Courts have 
proceeded on the basis of such comparison 
of the supplier’s expense or effort and have 
given the word “similar” the meaning tor 
which the appellant contends. In Metro- 
politan Electric Supply Co., Ltd. v. oa 
(1) questions arose under the Electric Light- 
ing Act, 1882, ss. 19and 20 of which were 
directed against undue preference being 
given to any particular consumer. Section f 
19 provided that every person in the area 

was entitled to a supply on the ‘same terms 
on which any other person in the area 
was “entitled under similar circumstances 

to a corresponding supply.” Buckley, J., 
held that circumstances were not similar 
when one consumer was on the day load 
and another on the night load and that 
a small consumer was on a different foot- 
ing from a large consumer: “The cost, 

said Buckley, J., “to the company may 
be very diferent.” Again in Attorney- 
General v. Hackney Corporation (2) it was 
held that if there were circumstances ' 
which rendered it less costly or otherwise 
more profitable to supply A, than B, that 
constituted a legitimate reason for making 
a lower charge to A, for the same supply. 
These authorities, however, were concerned 
with different words from thosein the con- 
tract bebween these parties the words were 
“supply under similar circumstances fora 
corresponding supply.” But furthermore 
these authorities also recognize that a 
dissimilarity exists in the case of the 
supply to users of energy for power, who 
as a class are entitled to be charged at 
a lower rate than users of supply for light, 
Thatindeed isthe principle for which the 
respondent here contends: he argues that 
“similar service” is not directly concerned 
with cost to the company supplying or to 
difference in local conditions of supply, 
such as exist, for instance, as between 
urban and rural municipalities, but simply 
to such: difference or similarity in the 
energy supplied—that is, the “‘service’— 
as is illustrated by the words of the con- 
ract itself. Thus in cl. 11 reference is- 
made to ‘“lighting and power service,” 


a) (1901) 2 Oh, 799at p 811;:70 L J Oh, 862; 81 L 
T 818; 49 W R 508; 65 J P 519. ; 
(2) (1918) 1 Ch. 372; 87 L J Ch. 122; 118 


LT 84945: 
82 J P 116; 16 LG R165; 34 TL R 166. : 5 


193-4; 


which may be compared with the words 
“‘electrial energy for lighting, heating, 
power, industrial and other purposes” in 
cl. 1, Again in the rates schdules, quoted 
above, different rates are. charged for the 
different purposes or demands; phrases are 
used such as “lighting service,” “lighting 
and electric range service,” “alternating- 
current three-phase service.” In the appel- 
lant’s amended defence, para. 7 (a) 3 (a), 
reference is made to “the nature of the 
service, whether domestic, commercial or 
industrial.” In their Lordships’ judgment 
the words “similar service,” used as they 
are in cl. 11 in connection with charges for 
supplying electric energy have reference 
to such well known categories as have 
just: been illustrated; such categories de- 
termine the rates to be charged. In that 
way a simple basis is available for com- 
paring charges in one municipality with 
those in another and no elaborate exami- 
tion of local conditions are of comparative 
costs to the supplying companies is re- 
quired or permitted. Every Electric 
Supply Company is required by s. 279 of 
the Water Act (R. 5. B. O. 1911, Ch. 239), 
to publish its schedule of rates whic 
under s. 278 are subject to the approval 
of the Lieutenant-Governor in Council of 
the Province. What, therefore, the'appellant 
was agreeing to in 1913 was that its sche- 
dule of rates should not be higher than 
the schedule of rates of any other such 
company in British Columbia for “similar 
service’—that is, on a comparison of the 
detailed charges of one with the other. 

This comparatively simple method of 
comparison was intended in their Lord- 
ships’ judgment to avoide the risk of the 
appellant securing an actual, if not con- 
tractual monopoly, and then putting up its 
prices, which even if sanctioned under the 
Act, might still be higher than those charged 
eleswhere, “Similar service” is service 
which is not indeed identical but cor- 
responds in similarity in accordance with 
classifications ‘adopted in a schedule such 
asthe rates schedule. 

It was sought to establish a technical or 
customary meaning in this contract of the 
words “similar service”. It is enough to 


say that the attempt completely failed and - 


the evidence was wholly insufficient. 
These words are words of ordinary user 
and must be construed in their natural 
sense in View of the circumstances of the 
case. ` 

As already explained, the appellant and 
the company supplying in Burnaby are 
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different concerns so that any contention 
based on the theory thatthey are identical 
may be put aside. 

This conclusion agrees with the reason- 
ing of the trial Judge and the majority 
of the Court of appeal. In their Lordships 
judgment the appellant committed a breach 
of the contract in charging a higher rate for 
lighting than that charged by the British 
Columbia Electric Railway Co., Ltd., for 
the similar service of lighting in the 
Municipality of Burnaby. 

It follows that notwithstanding the able 
argument for the appellant of Mr. Farris, 
which loses nothing of merit because un- 
successful, their Lordships are of opinion 
that the appeal should be dismissed and 
the appellant should pay to the respondent 
its costs of the appeal. They will humbly 
so advise his Majesty. 

N. Appeal dismissed. 

Solicitors for the Appellant:—-Mesars, 
Grand, Lyell & Co. 

Solicitors for the 
White and Leonard. 


Respondent:— Messrs. 





_ BOMBAY HIGH COURT 
First Oivil Appeal No. 33 of 1933 
December 8, 1933 
BROOMFIELD anD N. J. Wanra, JJ. 
JAGDISHPRASAD RAMLAL— 
DEFENDANT— APPELLANT 
VETSUS 
D. B. AMBASHANKAR UTTAMRAM 
MALJI—PLAINTIFF—RESPONDENT 

Hindu Law—Joint family—Father and sons start- 
ing business— Mortgage of family property to secure 
loans advanced and balance of cash received—Minor 
son of son—Extent of minor's liability. 

Hindu sons are liable to pay the trade. debts of 
their father though the trade may be started by the 
father himself, 

A Hindu father and his two sons belonging to a 
joint Hindu family possessed of ancestral estate, 
started a ginning factory for the benefit of the 
family and A advanced finances for the factory. Two 
years later, they mortgaged the family property to 
A for Rs, 24,999 to secure the loan and for a sum of 
Rs. 549-6-3 received in cash. One of the sons had a 
minor son and he signed the mortgage deed for 
himself and as the minor's guardian. In A's suit for 
money dueon the mortgage, it was. contended on 
behalf of the minor son that the business not being 
ancestral, the ancestral property was not liable and 
that there was no legal necessity forthe mort- 


age: : 

is Held, that except in respect of Rs. 549-6-3 received 
in cash, the mortgage was executed to secure pay- 
ment of antecedent debts and to that extent, the 
interest ofthe minor member was liable. Benareg 
Bank, Limited v. Hari Narain (3), referred tò and 
explained, Bal Rajyaram-Tukaram v. Maneklal- 
Mansukhbhai (1), Annabhat-Shankarbhat v. Shivappa 
Dundappa (4), Achutaramayya v. Ratnajee-Bhootaji 
(5) and Brij Narain v. Mangle Prasad (T), relied 
on. ; 
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F.C. A. from the decision of the First 
Class Subordinate Judge, A. P. Broach, in 
Civil Suit No. 419 of 1930. 

Mr. R. W. Desai, for the Appellant. 

Mr. P. A. Dhruva, for the Respondent. 

Broomfield, J.—This appeal raises an 
interesting point of Hindu Law as to the 
liability of a minor member of a joint 
family in connection with a new business 
started by his grandfather and father. The 
point arises in this way. On January 18, 
1922, a mortgage deed was executed in 
favour of the plaintiff in the suit, from 
which this appeal arises, by defendant 
No. lin the suit, Rao Bahadur Motilal 
Chunilal Desai, and defendants Nos, 2 and 
3, who were his sons. Defendant No. 2 
signed the mortgage not only for himself 
but as the guardian of his minor son, de- 
fendant No. 4. The consideration for the 
mortgage was Rs. 24,999, and the bulk of 
this amount, that is Rs. 21,808, was due in 
respect of advances made by the plaintiff 
in the year 1920 for the purpose of financ- 
ing a ginning factory started by Rao 
Bahadur Motilal or by him and his sons 
together in about 1917. The suit was 
brought to recover Rs. 38,753-10-6 upon this 
mortgage. The principal question in the 
suit and the only question in this appeal is 
whether the interest of the minor defendant 
No. 4 in the joint family property which 
was mortgaged to the plaintiff is liable for 
the mortgage debt. The trial Judge held 
that the minor’s interest is liable, relying 
mainly on the decision of this Court in Bal 
Rajaram Tukaram v. Maneklal Mansukh- 
bhai (1). 

Now, it is conceded that the decree ap- 
pealed from was right according to the law 
as ib was understood in this Presidency at 
the date when the judgment was delivered. 
It is necessary to bear in mind and to dis- 
tinguish (1) the authority of the manager to 
contract debts for the necessary purpose of 
ap ancestral business and (2) the liability 
of the son to pay the debts of his father, 
apart from any question of necessity. In 
Sanyasi Charan Mandal v. Kvrishnadhan 
Banerji (2) it was held by the Judicial 
Committee that the manager of'a joint 
family cannot impose upon a minor mem- 


ber of the family the risk and liability of ` 


anew business started by himself and the 
other adult members. That was a case 

(1) 137 Ind. Oas. 717; 56 B 36; AI R 1932 Bom. 
136; 34 Bom. J. R 55; Ind. Rul. (1932) Bom. 323 

(2) 67 Ind. Cas. 124; 49I A 108; 24 Bom. L R 
700; 30 M L T 228; z0 A LJ 409; 35 OL J 498; 43 
ML J4l; (1922)M W N 364; 49 O 560; 280 W N 
54; 16 L W 536; A IR 1922 P O 237 (P O). 
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under the Dayabhaga Law, but that is 
immaterial in view of the most recent pro- 
nouncement of their Lordships in Benares 
Bank,: Ltd. v. Hari Narain (3). In the 
course of their judgment their Lordships 
observed as follows (p. 114*) :— 

“The distinction between an ancestral business and 
one started like the present after the death of 
ancestor as a source of partnership relations is patent. 
In the one case these relations result by operation of 
law from a succession on the death of an ancestor 
to an established business, with its benefits and ils 
obligations, In the other they rest ultimately on 
contractual arrangement between the parties " 

As Sir Dinshah Mulla in his Commentary 
on this case at p. 263 of the 7th Edn. of 
his Principles of Hindu Law points out :— 

“The decision proceeds on the ground that a minor 
could not become a partner by contract, though he 
might be ‘admitted to the benefits of the partnership’; 
and since a new business could rest only on contrac- 
tual arrangement, a minor could not be a partner 
in such business.” 


In Annabhat Shankarbhat v. Shivappa 
Dunaappa (4) it was held that a new trad- 
ing business opened hy the father as the 
manager of the family is nonetheless an- 
cestral because it was started only by the 
father. But the decision of the case really 
turned upon the finding that the trade 
debts ofthe father were not immoral and 
the sons were bound to pay them. The sub- 
ject of the father’s power to deal with co- 
parcenary property for payment of antece- 
dent debts is dealt with in Sir Dinshah 
Mulla’s book in para. 295, where it is point- 
ed out that the father of a joint Hindu 


-family may sell or mortgage the joint fami- 


ly property including the son's interest there 
in to discharge a debt contracted by bim for 
his own personal benefit, and such aliena- 
tion binds the sons, provided (a) the debt 
was antecedent to the alienation and (b) it 
was not incurred for an immoral purpose. 

“The validity of an alienation made to discharge 
an antecedent debt rests upon the pious duty of the 
son to discharge his father’s debt not tainted with 


immorality. There isno question of legal necessity 
in such a case” 


In para. 298 of thesame book the meaning 
of ‘immoral’ (avyavaharika) is discussed. 
“Avyavharika” debts include such things 
as debts for spirituous liquors, debts due for 
losses at play; debts due for promises made 
without consideration; debts contracted un- 
der the influence of lust or wrath; and any 


(3) 137 Ind, Cas. 781; 59I A 300; 34 Bom, LR 
1079; Ind. kul, (1932) PO 220; 36 OW N82; AI 
R 1932 PO 182; 55 O LJ 583; 9 OW N599; 
(1932) A LJ 711; 36 L W 56; 63 M LJ 92; (1939) 
M W N 788; 13 PLT 491 (PO). 

(4) 110 Ind. Cas. 269; 52 B 376; 30 Bom. L R 539; 
A IR1928 Bom. 232, 
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debt fora cause repugnaut to good morals, 
At p. 370 the learned Commentator has a 
a note on commercial debts. He points out 
that an old text of Gautama to the effect 
that the sons are not liable for their father’s 
commercia] debts has long become obsolete 
and sons are now liable for debts incurred 
by their father in the course of business 
carried on for the benefit of the family. 
At p. 262 of the commentary there is a 
reference to Annabhat Shankarbhat v. Shi- 
vappa Dundappa (4), which is cited as lay- 
ing down the law in the Bombay and Mad- 
ras Presidencies. 

Coming now to Bal Rajaram Tukaram 
v. Maneklal Mansukhbhai (1), “ib was held 
again there that sons will be liable to pay 
the trade debts of their father though the 
trade may be started by the father himself. 
This was stated to be so on the authority of 
Annabhat Shankarbhat v. Shivappa Dund- 
appa (4) and Achutaramayya v. Rataniji 
Bhootaji (5). The basis of the decision was 
not that the business could be regarded as 
ancestral, but that the debts were the 
father’s debts and, therefore, the son was 
liable. 

Mr. Desai who appears for defendant 
No. 4, the appellant in this appeal, has con- 
tended, at first unequivocally but afterwards 
with less conviction, that these authorities 
have been in effect overruled by the recent 
‘pronouncement of the Privy Council in 
Benares Bank, Ltd. v. Hari Narain (8). 
It is interesting to note that the judg- 
ment in that case was delivered by 
Sir Dinshah Mulla, in view of the passage 
which I have already referred to in his 
commentary on the Principles of Hindu 
Law. That also was a case in connection 
with a mortgage executed by the adult 
members’ of a joint Hindu family governed 
by the Mitakshara. The main question in 


the appeal before the Privy Council was - 


whether a part of the consideration for 
the mortgage was binding upon minor 
membérs’ interests in the joint ancestral 
property. Asto the bulk of the mortgage 
debt there was no question but that it was 
binding upon the whole estate, the debts 
being either antecedent or for legal neces- 
sity. There were disputes as to an amount 
of Rs. 10,000, the particular dispute which 
is relevant for our present purposes being 
as to asum of Rs. 3,658. This money was 
borrowed at the time of the execution of 
the mortgage for the purpose of carrying 


(5) 92 Ind Cas. 977; 49M 211; 23 LW 193; 50 M 
LJ 208; (1926) M W 'N 258: AI R1926 Mad. 
323. 
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on a business started .by the father of the 
minors concerned. The particular passages 
in the judgment of Sir Dinshah Mulla on 
which reliance is placed for the appellant 
in this case are these (p. 307):— 

“The only other question is as to the item of 
Rs 3,658 borrowed for the thika business. It was 
urged on behalf of the bank that the business was 
ancestral and that the minors were liable for the 
debt to the extent of their interest in the joint family 
property. On the other hand it was contended that the 
business was the personal business of Jagdish Narain 
and the family had no interest in it; Their Lordships 
have examined the evidence, and they consider that the ` 
business was started by Jagdish Narain and Raghu- 
bir Narain as managers of the family. The business 
therefore cannot be said to be ancestral so as to 
render the minors’ interest in the joint family 
property liable for the debt. 

“Next it was argued that a business started by the 
father as manager, even if new, must be regarded 
as ancestral. Their Lordships do not agree. It is 
indirect opposition to the ruling of the Board in 
Sanyasi Charan Mandal v. Krishnadhan Banerji (2). 
The judgment in that case proceeded on the broad 
ground that the manager of a joint family has no 
power to impose upon a minor member of the family 
the risk and liability ofa new business started by 
him. That, no doubt, was a Dayabhaga case, but 
there is no distinction in principle on this subject 
between a case under the Dayabhaga and one under 
the Mitakshara. The power of the manager of a 
joint family governed by the Mistakshara Law to 
alienate immovable property belonging to the family 
is defined in verses 27 to 29 of Chap. 1 of the Mitak- 
shara. The judgment of the Board in Hunooman- 
persad Panday v. Babooee Munraj Koonweree (6) 
relied on by the bank, was founded apparently on 
those verses. A new business, their Lordships think, 
is not within the purview of those verses. It does 
not make any difference that the manager starting 
the new business is the father. Their Lordships 
find that the balance of authority in India is in 
accordance with this view. 

That part of the case was finally 
disposed of by their Lordships as follows 
(p. 308):*— 

“The mortgage as to Rs. 3,658, being neither for 
a necessity recognised by the law nor for the payment 
of an antecedent debt, is, in their Lordships’ 
view, wholly invalid uvder the Mitakshara Law as 
applied in the United Provinces, and it does not 
pass the shares even of the alienating co-parceners. 

“A further point was raised for the first time on 
behalf of the bank that the bank was at least entitled to 
a decree for the sale of the minor's interest in execution 
on the principle enunciated in the second of the five 
propositions laid down by the Board in Brij Narain 
v. Mangla Prasad (7). But the point was not taken 
inthe Courts below,and as it might involve, as was 
conceded, questions of fact not yet tried, itis not open 
to the bank to raise it at this stage.” 


The amount in question was accordingly 

(6) 6 MI A393; 18 WR 8ln; Sev. 253; 2 Suther 
29; 1 Sar. 552. $ 

(7) :7 Ind. Cas. 689; 51 I A 129; 26 Bom. L R 500; 
21 AL J 934; 46 ML J 23; 5 PL Ti; 28 0OW N 
253; (1974) M W N68; 19L W 72;2 Pat. L R 4l; 
100 &A LR 82; A IR 1924 P O 50; 33ML T 
457; 46 A 95; 26 Bom. L R 500; 11 OL J107;1O W 
N. 48; 48 C LJ 232 (P O). 
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deducted from the amount for which the 
mortgage was held valid. 

Now it has been suggested before us that 
the generality of the language used and the 
lack of any qualification, particularly in 
the sentence “It does not make any diffe- 
rence that the manager starting the new 
business is the father”, point to the conclu- 
sion that in the case of a liability imposed 
on minors in connection with a new busi- 
ness, all such questions as to whether the 
. debt is antecedent or immoral or avyava- 
harika are irrelevant. But I am of opinion 
that that is not so, and towards the end of 
his argument Mr. Desai himself did not 
seem to be prepared to go that length. It 
was obviously not necessary to decide any 
such points in the case before their Lord- 
ships. The debt there was not an antece- 
dent debt. In the particular case which 
had there to be dealt with it would not 
make any difference whether the manager 
was the father or not, because the conditions 
necessary to impose a pious obligation on 
the sons to pay their father’s debt were not 
present. Therefore, their Lordships say, the 
argument that a business started by the 
father as manager, even if new, must be 
regarded as ancestral, is in direct opposition 
to the ruling of the Board in Sanyasi 
Charan Mandal v. Krishandhan Banerji 
(1). In that case, no doubt, the manager 
was not the father. But, so long as the 
only question was whether the business was 
ancestral, the ratio decidendi would apply 
equally toa father. J have already pointed 
ont what the ratio decidendi in Sanyasi 
Charan Mandal v. Krishnadhan Bannerji 
(2) was. The decision was based upon the 
law of partnership and contract. The ques- 
tion of the son's pious obligation to pay his 
father’s debts was not considered at all. 
I think, therefore, that the observations 
of their Lordships in this judgment are 
plainly to be read subject to this, that they 
were not dealing with a case of an antece- 
dent debt, and they cannot be taken to 
have overruled the authorities to which 
I havereferred in so far as they deal with 
the liability of sons in a joint family—to 
pay such debts. These authorities are 
nowhere mentioned in the judgment. 

Mr. Desai ultimately appeared to be 
prepared to admit that if we are satisfied 
that the debt in this case was an antece- 
dent debt, then hé could not contend that 
the authority of Bal Rajaram Tukaram v. 
Manetlal Mansukhbhai (1) has been shaken. I 
have already stated that the greater part of 
the consideration for this mortgage consisted 
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ofsums advanced by the plaintiffin the course 
of the year 1920. There was a small balance 
which I shall discuss later on. Mr. Desai’s 
argument is that the debts cannot be re- 
garded as antecedent because they were in 
a sense connected with the mortgage. The 
moneys were all raised for financing the 
ginning factory and the mortgage was exe- 
cuted to secure repayment of the debts. 
Therefore, the debts and the mortgage 
form one transaction. The debts cannot be 
regarded as independent, and not being 
independent, they are not antecedent. We 
cannot accept this as a reasonable con- 
struction of what is meant by an antece- 
dent debt. The leading authority on this 
point is Brij Narain v. Mancla Prasad (7). 
At the conclusion of the judgment in that 
case flve propositions were laiddown. They 
are as follows: rr 

“1) The managing member of a joint undivided 
estate cannot alienate or burden the estate qua 
manager except for purposes of necessity; but (2) 
if he is the father and the other members are the 
sons, he may, by incurring debt, so long as it ia not 
for an immoral purpose, lay the estate open to be 
taken in execution proceedings upon a decree for 
payment of that debt. (3). If he purports to 
burden the estate by a mortgage, then unless that 
mortgage is to discharge an antecedent debt, it 
would not bind the estate. (4). Antecedent debt 
means antecedent in fact as well as in time, that 
is to say, that the debt must be truly independent 
and not part of the transaction impeached (5), 
There is no rule that this result is affected by the 
question whether the father, who contracted the debt 
or burdens the estate, is alive or dead.” 

As to the meaning of antecedent debt, 
their Lordships say that they entirely agree 
with the view of the learned Chief Justice 
in the Full Bench Madras case, Armughan 
Chetty v. Muthu Koundan (8), and they 
state that the decision in Sahu Ram 
Chandra v. Bhup Singh (9), .which had 
been the subject of some doubt and dis- 
cussion, must not be taken to decide 
more than what was necessary for the 
judgment, viz., that the incurring of the 
debt was there the creation of the mort- 
gage itself and that there was ‘no antecedency 
either in time or in fact. Consequently 
Sir Dinshah Mulla in his Principles of 
Hindu Law says (p. 357) :— 

“‘Antecedent debt’ means antecedent in fact as 
well as in time, that is to say, that the debt must 
be truly independent of and not part of the transaction 
impeached. -A borrowing made on the occasion of the 
grant of a mortgage is not an antecedent debt. To con- 
stitute adebt an antecedent’ debt, it is net necessary 
that the prior and subsequent creditors should be 

(8) 52 Ind. Cas, 525; 42 M 731; 9 L W 565; (1919) 
M WN 409; 37 M L J 166; 26MLT 96. 

(9) 39 Ind. Cas 280; 44 I A 126; 19 Bom. L R 
498; 21 OW N698; IPL W 557; 15 A LJ 437; 


“26 O LJ 1,;33M LJ 14; (91D M W N 439; 22 M 


L T, 22;6L W 213; 39 A 437 (P 0). 
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different persons, All that is necessary is that 
the two transactions must be dissociated in time 
as well as in fact. Hence where a previous mort- 
gage deed is renewed in favour of the same mort- 
gagee, and the consideration for the subsequent 
mortgage deed is the amount due, on the earlier 
one, the alienation ‘would be one for an ‘antecedent’ 
debt, unless the first debt was a mere device and 
was incurred merely for the sake of creating an 
antecedence in time and witha view to support the 
subsequent deed,” ; 

These authorities, in my opinion, afford 
no support for the construction of the 
word “antecedent” which is contended for 
by Mr. Desai. In the case in Brij Narain 
v. Mangla Prasad (8), itself the debt was 
not independent- of the mortgage in Mr. 
Desai’s sense as it was secured by prior 
mortgages of the ancestral property which 
were renewed in the mortgaged impugn- 
ed. In the present case, so far as the 
greater part of the consideration is con- 
cerned, it was advanced long before. the 
execution of the mortgage and in any 
ordinary sense independently of it. There 
is no connection between the mortgage 
and these debts except such as arises 
from the fact that the mortgage was 
executed to secure payment of the debt, 
which existed already. I have no hesita- 
tion in holding that the debts amounting 
to Rs. 21,000 representing the advance made 
by plaintiff in 1920 were antecedent debts. 
They were not created by the mortgage, 
nor were they incurred with a view to 
support the mortgage. They were not part 
of the same transaction. The mortgage 
executed to secure payment of those debts 
would, therefore, be binding upon the 
interest of the minor defendant No. 4, 
since there is no ground for holding that 
they were immoral or avyavaharika, In 
that respect 1 think the decisions of this 
Court in Bal Rajaram Tukaram v. Maneklal 
Mansukhbhai (1), and Annabhat Shankarbhat 
v. Shivappa Dunappa (4), cannot be held to 
be overruled. 

The balance of the consideration was 
Rs. 3,190-14-3. But it appears from 
Ex. 211, a letter written hy Rao Bahadur 
Motilal, defendant No. 1, to the plaintiff, 
that the greater part of this sum also, 
that is to say, Rs. 2,516-8-0, represented 
the amount due to plaintiff on a previous 
mortgage executed by defendant No. 1. 
That also would clearly be an antecedent 
debt. So that out of the amount of 
Rs. 3,109-14-3 mentioned in the mortgage 
deed as a cash advance made at the 
time the only actual cash advance, which 
is to be regarded as an advance made at 
the time of the mortgage and not an- 
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tecedent and independent of the mortgage, 
is the sum of Rs. 549-6-3. To that extent 
the mortgage is not binding on the interest 
of the minor defendant. But with that 
exception I hold that it is binding. 

There is one point taken by the learned 
Advocate for the respondent which I 
should briefly mention, and that is this. 
The ginning factory according to him was 
started by Rao Bahadur Motilal, and he 
was the grandfather of defendant No. 4. 
Therefore, although on the authority of 
Benares Bank, Ld. v. Hari Narain (3) 
a new business started by the father is 
not to be regarded as an ancestral busi- 
ness so far as the son .is concerned, it 
should be regarded as ancestral in the 
Case of the grandson. The evidence as 
to the manner in which the ginning 
factory business was started is not very 
clear or definite, and the probabilities seem 
to be that Motilal and his sons including 
defendant No. 2, the father of defendant 
No. 4, joined in starting it. If so, of course, 
it would be a new business of defendant 
No, 2 also and not an „ancestral business 
in respect of his son defendant No. 4. 
But, however that might be, the business 
could not become an ancestral business 
either in the case of the son or the 
grandson until Rao Bahadur Motilal died. 
He was still alive at the time the mort- 
gage was entered into and even at the 
date of the suit. He died subsequently 
when the suit was pending. I think, 
therefore, that there is nothing in this 
point. 

As the result of our finding it will be 
necessary to make a small modification in 
the decree of the trial Court. A declara- 
tion has been given that the amount due 
at the foot of the mortgage at the date 
of the suit is Rs. 38,603-10-6 as against 
all the defendants. So far as defendant 
No. 4 is concerned, however, the principal 
amount of the mortgage, i. e, Rs. 24,999, 
must be reduced by Rs. 549-6-3. Interest 
up to the date of suit will have to be 
calculated on that amount and the mort- 
gage will be declared valid as against 
defendant No. 4 to that amount only. 
That, however, is a trifling matter; sub- 
stantially the appeal fails and must be 
dismissed with costs. 

Usual order as to payment of court-fees by 
defendant No. 4. 

N. J. Wadia, J.—The mortgage deed was 
passed to secure debts incurred more than 
a year before the date of the mortgage for 
the purpose of the ginning business started 
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by defendant No. 1 and his sons defendants 
Nos. 2 and 3. In view of the decision 
in Benares Bank, Ld. v. Hari Narain (8) 
the business cannot be treated as ancest- 
tal. The debts were not incurred there- 
fore for an ancestral business nor for legal 
necessity. The only question, therefore, is 
whether the alienation was or was not for 
antecedent debts. If the debts are held 
to be antecedent debts the share of de- 
fendant No. 4 in the family property would 
be liable. In my opinion there is no doubt 
that the debts, with the exception of the 
small amount of Rs. 549 and odd, were 
antecedent debts. Ths loans to secure 
which the mortgage deed was passed 
were advanced on various dates in 1920. 
Accounts were made up at the end of 
1920 and 1921 and the mortgage deed 
was passed in January, 1922. The money 
was not advanced as part of the mortgage 
transaction or a short time previous to it. 
The debts had existed independently of 
the mortgage. They had been incurred at 
rates of interest different from that stipu- 
lated in the mortgage deed, and from the 
letter Ex. 231 written by defendant No. 1 
to the plaintiff on April 16, 1920, that is 
soon after the time when the loans began 
to be advanced, it would appear that at 
that time there was no intention of secur- 
ing the debts by a mcrtgage deed, and 
that the original arrangement was that the 
plaintiff, in return for the help which he gave 
to the ginning business in the shape of 
-the loans, was to receive, over and above the 
stipulated rate of interest, a certain amount 
per bhar of cotton ginned. The debts, 
therefore, were antecedent not merely in 
time but also in fact, and their having 
been incurred for the purpose of the ginn- 
ing business and to the same person to 
whom the mortgage deed was passed, does 
‘Dot in any way make them a part of the 
same transaction as the subsequent mort- 
gage deed. For these reasons I consider 
that the debts must be regarded as an- 
‘tecedent debts, and the share of defend- 
ant No.4, the appellant, in the ancestral 
property must be held to be liable. I there- 
fore concur in the order passed. 


No. Appeal dismissed. 
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RANGOON HIGH COURT 
Special Second Civil Appeal No. 222 of 
1933 
June 26, 1934 
Ba U, J. 
K. S. V. CHETTYAR FIRM—AÅPPELLANT 
VETSUS 
M AHOO— RESPONDENT 

Pleadings—Construction—Promissory note executed 
is not in favour of plaintiff but another person— 
Defendant admitting its execution in favour of 
plaintiff—Defendant, if can plead in appeal that no 
suit by plaintiff lies on such promissory note—Nego- 
tiable Instruments Act (XXVI of 1881), s, 78—Pro- 
missory note in favour of one partner —Another 
partner, tf can sue on it. 

In a suit on a promissory note what the defend- 
ant really admitted was the execution of the suit 
promissory note and the receipt of consideration 
therefor and he never meant to admit that he execut- 
ed the suit promissory note in favour of the plaintiff 
seeing that it was on the face of it executed not in his 
favour but in favour of another person: 

Held, (on alenient construction of the pleadings) 
that the defendant could plead on appeal that the 
plaintiff could not sue on such a promissory note. 
Natha Singh v. Jodha Singh (1), Nawab Nazim v. 
Amrao Begam (2).and Madhopersad v. Gujudhar 
(3), relied on. 

Since a holder ofa promissory note is the only 
man who can give a valid discharge within the 
meaning of s. 78, Negotiable Instruments Act, one 
partner cannot sue on a promissory note executed 
in favour of another partner. Subba Narayana 
Vathiyar v. Ramaswami Aiyar (4) and Har Kishore 
Banka v. Gura Mia (5), relied on. 4 


8. S.C. A. against a decree of the Dis- 
trict Court, Mandalay, dated November 25, 
1933. 


Mr. Chari, for the-Appellant. 

Mr. Thein Mg, for the Respondent. 

Judgment.—The plaintiff-appellant sued 
the respondent and one Po Hla for recovery 
of Rs. 5,000, alleged to be due as principal 
and interest on a promissory note. In 
para. (1) of his plaint the plaintiff-appel- 
lant, Chettyar stated: 

“That, at Mandalay, on the Ist Wagaung Lazok 1287 
B. E., equivalent to August 4, i925, the defendants by 
their promissory note hereto attached in original, 
jointly and severally promised to pay to the plaintiff 
the sum of Rs. 2,000 bearing interest at Rs 2-8-0 
per cent. per mensem.” 

The defendant-respondent who alone con- 
tested the suit admitted this allegation of 
the plaintiff-appellant, but pleaded that the 
suit as against him was barred by time 
and that it was not maintainable partly 
because the agent through whom the 
plaintiffi-appellant instituted the suit was 
not empowered to do so and partly because 
the plaintiff-appellant had failed to register 
his business name as required by the 
Burma Registration of Business Names Act, 
1920. None of these defences was accepted 
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by the trial Court and the amount claimed 
was decreed with costs. The matter was 
taken up on appeal to the District Court at 
Mandalay. aud there the defendant-respond- 
ent contended that the plaintiff-appellant 
had no right to sue on the suit promissory 
note inasmuch as it was executed not in his 
favour, but in favour of one K. S.A. V. 
Ramiah Raja. 

On behalf of the plaintiff-appellant it 
was submitted that as the defendant 
respondent had by his written statement 
admitted the truth of the allegation made 
in para. (1) of the plaint, he (the defendant- 
respondent), was estopped from pleading 
on appeal that he (the plaintiff-appellant), 
had no right to sue onthe suit promissory 
note, It was further submitted on his be- 
half that he carried on money-lending 
business at Mandalay under the name and 
style of K. S. A. V. firm and that in ac- 
cordance with the custom prevailing 
among the agents of money-lending 
Chettyar firms in Burma Ramiah Raja 
who was his agent atthe time material to 
the suit put his name jointly with the 
initials of his (plaintiff-appellant’s) firm in 
promissory notes executed either by him or 
in his favour and that consequently he had 
a Tight to sue on the suit promissory note. 
Neither of these two submissions found 
favour with the learned District Judge, who 
held that the question whether the plaintiff- 
appellant could sue on the suit promissory 
note or not was a question of law and that 
therefore the defendant-respondent was not 
debarred from raising it for the first time on 
appeal. He further held that as the promissory 
note was on the face of it clearly executed 
in favour of K. S. A. V. Ramiah Raja, the 
plaintiff-appellant could not sue on it. In 
accordance with these findings the learned 
District Judge set aside the judgment and 
decree of the trial Court and dismissed the 
suit of the plaintiff-appellant with costs. 

The same points have now been raised 
before me for decision. Before I deal 
with these points I may point out that 
“both in the list issued by the Local Govern- 
ment of firms registered at Mandalay under 
the Burma Registration of Business Names 
Act, 1920, and the registration certificate 
(Ex. B) K. S. A, V. Ramiah Raja is shown 
as the partner of the firm of K. S. A. V. 
Therefore the allegation of the plaintiff- 
appellant that Ramiah Raja was his 
agent at the time the suit promissory note 
was executed is not correct. What appears 
to be the case is that Ramiah Raja isa 
partner in the firm of K. S. A. V. and at 
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the time the suit promissory note was 
executéd he was in charge of the firm’s 
business at Mandalay. Further, as pointed 


wut above, the suit promissory note was 


executed in his favour. From these facts 
the following two propositions: of law 
afise for decision: 

“Whether a defendant can plead on appeal that the 
plaintif cannot sue on a promissory note after he has 
admitted the execution of it in the plaintiff's favour 
by his written statement though the suit promissory 
note wason the face of it clearly executed in favour 
of another person and not in favour of the plaintiff; 
and (2) whether one partner can sue ona promissory 
note which was executed in favour of another 
partner.” , 

If the pleadings are to be construed 
strictly I should answer the question No. 1 
in negative. In Natha Singh v. Jodha 
Singh (1) at p. 413*, Duthoit, J., with whom 
Brodhurst concurred said: 

“The points for decision in this appeal are the 
following: (1) Will the plaint, or will it not, bear 
the construction. which the learned Counsel for the 
appellants would have us put upon it ? (2) What is 
the law of limitation applicable to the suit (3) From 
what date did such limitation begin to ron? Ag 
regards the first of these issues, we are of opinion 
that the plaint will bear the construction put upon it 
by the learned Counsel for the appellants The 
doctrine that a plaintiff can succeed only secundum 
allegata et probata is one of which we fully admit the 
force; but on the other hand, we must hold, as 
the Judge has himself remarked with reference 
to the pleadings for the defence, that pleadings in 
Indian Courts must not be constructed with the 
same strictness as they are in English Courts, As 
Sir Richard Couch, O. J., observed in Nawab Nazim v. 
Amrao Began (2) ‘Allowance must be made for what 
our experience tells us exists here, a very inaccurate 
mode of setting forth the claims of persons and. the 
answers of defences to them. It would be quite 
incorrect to look at a plaint in these ‘Courts in 
the same manner as a declaration in an English 
Oourt.” A 

In Madhopersad v. Gujudhar (3), at p. 1185, 
their Lordships of the Privy Council said: 

“To construe the pleadings in the District Court 
as a binding admission that the respondents had 
received due notice according to the Regulation of 
1806, in the foreclosure proceedings, would be to 
apply to pleadings in India a stricter construction 
than is usual.” i 

It is true that since the decision of these 
cases education has made great advance and 
the standard of the Bar in the district is 
very much higher than before, but still it 
is in my opinion impossible to apply the 
same standard of strictness to the pleadings 
filed in the Mofussil Oourts as one would 
doin Rangoon. If the written statement 
of the defendant-respondent is read as a 


(1) 6 A 406; A W N 1884, 140. 

(2) 21 W R59. 
PO Olll; 11 [ A186; 4 Sar, 574; 8 Ind. Jur. 694 
PO. 
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whole and the evidence adduced at the 
trial is considered,.one cannot, but help 
holding that what the defendant-respondent 
really admitted was, the execution of the 
suit promissory note and the receipt of con- 
sideration therefor. I do not think that he ever 
meant to admit that he executed the suit 
promissory note in favour of the plaintiff- 
appellant Chettyar, seeing that it was on 
the face of it executed not in his favour 
but in favour of K. 8. A. V. Ramiah Raja. 
1 therefore answer the question No. 1 in 
the affirmative. In dealing with the ques- 
tion No.2 reference must be made to as. 8 
and 78, Negotiable Instruments Act, 8. 8 
says: 

The ‘holder, of a promissory note, bill of exchange 
on cheque means anyperson entitled in hisown name to 
the. possesion thereof and to receive or recover the 
amount due thereon from the parties thereto Where 
the note, bill or cheque is lost or destroyed, its holder is 
the person s0 entitled at the time of such loss or des- 
truction. 

Section 78 says: 

“Subject to the provisions of s. 62, cl. (c) payment 
of the amount due on a promissory note, bill of 
exchange or cheque must in order to discharge the 
maker or acceptor, be made to the holder of the 
instrument. 

Now, the body of the promissory note in 
suit is in Burmese and runs as follows: 

“We, the undersigned, hereby promise to pay Kana 
Sawana Anna Vana Ramiah Raja or order thesum of 
Ra. 2,000 with interest thereon at the rate of Rs, 2-8-0 
per cent per month on demand.” 

At the top of the promissory note there ap- 
pears the name of K. S. A. V. Ramiah Raja 
in English. It is, therefore, clear that the 
promissory note was executed in favour of 
K.S. A. V. Ramiah Raja and not in favour of 
the plaintiff or the plaintift’s firm, K.S. A. V. 
Ramiah Raja is a holder within the meaning 
of s. 8 and he is the only man who can 
give a valid discharge within the meaning 
of s. 78, Negotiable Iustruments Act: see 
Subba Narayana Vathiyar v. Ramaswami 
Aiyar (4) and Harkishore Banka v. Gura 


Mia (5). For these reasons I dismiss the 
appeal with costs. 
D. Appeal dismissed. 


(4) 30 M 88; 16 M L J 508, 
_ (5) 181 Ind. Oas. 570; A I R 1931; Cal. 387; 58 O 
Hes 35 O W N 53; 53 O L J 37; Ind. Rul, (193!) Oal 
458. 
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SIND JUDICIAL COMMISSIONER'S 
a R SOURT 
Criminal Revision Application No. 103 
of 1933 
August 1, 1933 
ROPOHAND, J.C. AND Mauta, A. J. C. 
JUMO SHERKHAN AND ANOTHER — 
— APPLIOANTS 
versus 
EMPERO R— OPPONENT 

Criminal Procedure Code (Act Vof 1898), s. 345 
(b-A)—Compromise in revision—Acceptability of — 
Accused if can claim as of right that case against him 
be withdrawn on ground of compromise and offence 
being compoundable. 

A Court of Kevision can accept a compromise under 
cl. (5-A) of s. 315, Criminal Procedure Code, But 
that does not mean that the Court of Revision should 
there has 
Court but 

Court of 


accept a compromise in every case where 
been not only a conviction by the first 
the 


Appeal, 

Where an accused person has been committed for 
trial or where he has been convicted, he cannot 
claim as of right that the case against him be with- 
drawn aud that he be acquitted, on the ground that 
the parties have compromised the case, and the 
offence with which he is charged is a compoundable 
one. In such a case he is required to obtain leave 
of the Court and the Oourt will always be reluctant 
to grant leave where it finds that an accused person 
has been rightly committed or convicted. 

Or. Rev. App. torevise the order of the 
Second Additional Sessions Judge, Hyder- 
abad 

Mr, Motiram Lilaramsing, for the Ap- 
plicants 

Mr. Parmanand Kundanmal, 
Public Prosecutor, for the Crown, 


Judgment.—The accused Jumo and 
Imamali and one Musammat Hawi were 
convicted by the learned First Class Magis- 
trate, Hyderabad, of an offence falling 
under s. 498, read with s. 109, Indian 
Penal Code. Accused Jumo was sentenced 
to 8. months’ rigorous imprisonment, the 
accused Jmamali to 6 months’ rigorous 
imprisonment and Musammat Hawi to one 
day's Imprisonment till the rising of the 
Court. The offence which they were alleged 
to have committed was that the accused 
had enticed away one Musammat Soomri, 
wife of the complainant Mitho. The con- 
victions of all the accused and the sentences 
passed by the lower Court were upheld by 
the Appellate Court. Jumoand Imamali 
have pow come to us in revision. 

They have challenged the findings of 


Acting 


“both the Courts and have also stated that as 


there has been a compromise between the 
parties since the decision of the Appellate 
Court, we should grant sanction under 
s.345 (5-A) and order that all the accused be 
acquitted. 


1934 


Now, there can be no doubt that where 
an accused person has been committed for 
trial or where he has been convicted, he 
cannot claim as of right that the case 
against him be withdrawn and that he be 
acquitted, on the ground that the parties 
have compromised the case, and the offence 
with which he is charged is a compound- 
able offence. This is clear from the pro- 
visions of cl. (5) of the section. In such a 
case he is required to obtain leave of the 
Court and the Court will always be reluctant 
to grant leave where it finds that an 
accused person has been rightly committed 
or convicted. To allow compromises in such 
cases would have the effect of enabling 
offenders and particularly convicted persons 
to obtain their release from jail by bribing 
the complainant. 

At one time there was a doubt whether 
a Court of Revision could accept a com- 
promise but that doubt has now been 
removed by the addition of el. (5-A). But 
that does not mean that the Court of 
Revision should accept a compromise in 
every case where there has been not only a 
conviction by the first Court but that con- 
viction has been upheld by the Court of 
Appeal. 

Had we been satisfied that the findings 
given by the Appellate Court were findings 
of fact which could not be disturbed in 
revision, we would surely have refused to 
accept the compromise in this case. But 
it is clear from therecord that Musammat 
Hawi is the natural mother of Soomri; 
Imamali is the second husband of Hawi, 
the first husband who was the father of 
Soomri being dead, and Jumo is a ‘cousin 
of Soomri. Soomri’s story is that she had 
left her husband of her own accord and 
was living with her mother. Within three 
days of her leaving her husband the present 
complaint was filed. 

Sufficient attention does not seem to have 
been given to these facts; and it would 
therefore, be necessary for us to go 
into the evidence to consider whether the 
convictions of the accused can be upheld. 
That being the position, we are rather 
inclined to accept the compromise under 
the special circumstances of this case. 
The parties are very closely related and 
it would conduce to good feeling between 
them if the compromise is accepted. It is 
doubtful if there is legal proofthat the 
offence under s. 498 was asa matter of 
fact committed by accused No. 1 as alleged. 
We accordingly sanction the compromise 
which has been put in. The result is 
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that the applicants and Musammat’ Hawi 
are acquitted of the offence with which 
they were charged and as the applicants 
are already on bail, their bail bonds will: 
be cancelled. f 


D. Revision allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No 345 of 1930 
March 28, 1934 - 
VARADACHARIAR, J. 
SETHURAMALINGA AYYAR AND OTHERS ` 
— APPELLANTS 
VETSUS 
ANANDA PADAYACHI AND OTHEBS— 


RESPONDENTS 

Riparian owner—Right of upper riparian owner 
to putup dam—Injunction against upper owner— 
Proper form, 

It cannot be laid down as a general or absolute 
proposition that under no circumstances can an 
upper riparian owner resort to particular methods of 
diversion, e.g. by putting up a dam irrespéctive of 
the question whether such method of diversion 
materially diminishes the flowof water or not. 
Therefore, in granting injunction against an upper 
riparian owner it is not proper to make any reference 
inthe decree either by way of authorisation or 
by way of prohibition to the erection of a damor 
other method that may be employed by the upper 
riparian owner. Debi Prasad Singh v. Gayanath 
Singh (1), Sheo Narain Singh v, Chandrathal (2), 
Secretary of State v. Ambalavana Pandara Sannadhi 
(3), Narasimha Sastrial v Secreiary of State for India 
in Council (4) and Secretary of State for India v. 
Sannidhiraju (5), referred to. 

S. O. A. against the decree of the Court 
of the Subordinate Judge, Salem, in A. S. 
No. 152 of 1928, (A. S. No. 125 of 1927 on 
the file of the District Court, Salem), pre- 
ferred that of the Court of the District Mun- 
sif, Salem, in O. S. No. 552 of 1919. ` 

Mr. T. M. Krishnaswamy Ayyar, for the 


Appellants. 


Mr. C. S. Venkatachariar, for the Res- 
pondents. 


Judgment.—This is an appeal by plaint- - 
iffs Nos. 1, 2 and 5 complaining of the form 
in which the injunction has been framed 
by the learned Subordinate Judge. The 
plaintiffs brought the suit as lower riparian - 
proprietors complaining that the defend- - 
ants has put up a bund higher up thereby 
interfering with the flow of water in the 
stream. They asked for three reliefs, viz., 
declaring (1) that the defendants have no: 
right to use the water of this river for irri-: 
gation purposes at all (2) directing the de- ` 
molition of the dam already put up and 
(8) prohibiting the defendants by means: of- 
a permanent injunction from ever putting 
up any dam across river higher up the- 
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Komarapalayam anicut. The defendants 
jn their written statement did not plead 
any special right based upon contract or 
custom but they contended in para. 4 that 

“the use of the water ofa river by putting an or- 
diary dam across itis one of the commonest methods 
adopted in this Presidency. These defendants are 
entitled to put a dam across the aforesaid river 
within their mittak limits and divert the water for. 
irrigation of their lands adjoining” 

And in para. 5 they added: 

“the use of the water of the river in the aforesaid 
manner is common, reasonable and cannot prejudice the 
plaiutifis or any other reparian owners lower down.” 
It is obvious from the written statement 
and from the judgments of the Oourts below 
that the defendants rested their case only 
on their rights as upper riparian owners 
and not on any special rights founded on 
contract, custom or prescription. Issue 
No. 2 raised the question 

“sre the defendants entitled to put up any dam, and 
if so, to what extent?” 
and Issue No. 3 raised the question 

“Do the plaintiff sustain any damage or injury by 
reason of the defendants putting up a dam and are 
they entitled to maintain an action?” 

The learned District Munsif granted an 
injunction prohibiting the defendants 

“from ever putting up any dam above the Koma- 
rapalayam first anicut across the Perar or Karaikoil 
river.” 

The Subordinate Judge modified the form 
of injunction and expressed it in the fol- 
lowing words, viz., that the defendants are 
prohibited” from putting up such a dam as 
will cause diminution to the flow of water 
Lo which the plaintiffs would be entitled on 
this date, inasmuch as the defendants are 
entitled to take water to their fields by 
putting up a dam or otherwise for irriga- 
ting their lands abutting the stream. It is 
obvious that neither of these injunctions is 
correct in law nor satisfactory as to their 
terms. The particular dam of which the 
plaintiffs complained in their plaint has 
admittedly been removed and no manda- 
tory injunction for its removal is at present 
necessary. The only matter that remains 
for consideraiton is as to the form of the 
declaration of the rights of the parties and 
the form of the preventive injunction to be 
issued. The plaintifis do not maintain the 
extreme position embodied in prayer (a) in 
their piaint, viz, that the defendants have 
no right to use the water of this river for 
irrigation purposes at all. The respondents 
do not maintain here the position taken up 
by the Subordinate Judge that the plaint- 
` iffe’ rights should be measured with refer- 
ence to the flow of water or to their rights 
as on the date of the appellate decree. Nor 
is the statement in that decree that “the 
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defendants are entitled to take’ water to 
their fields by putting up a dam or other- 
wise” an accurate statement in that un- 
qualified form because it does not even 
import the well known limitation that there 
should be no material injury to the flow of 
water down the stream. 

Mr. T. M. Krishnaswami Ayyar for the 
appellants contends that the injunction to 
be issued in the case must in terms pro- 
hibit anything in the nature of a dam 
being put up by the defendants apart from 
any question as to whether or not it ma- 
terially interferes with or diminishes the 
flow of water in the stream. Mr. Venkata- 
chariar, however, contends that there is no 
such absolute restriction recognised in law 
and that so long as the flowof water in 
the stream is not materially prejudiced cr 
interfered with an upper riparian owner 
may have aright in certain circumstances 
to divert water for the irrigation of his 
lands even by the putting up of a bund. 
He relies in this. connection upon certain 
observations in the case in Debi Prasad 
Singh v. Gayanath Singh (1) and Sheo 
Narain Singh v. Chandrathal, 10 Ind. Cas. 
181 (2). In another case in Secretary of 
State v. Ambalavana Pandhara Sannadhi 
(3) the learned Judges referred to the pos- 
sibility of the exercise even of riparian 
rights by the putting up of adam. In the 
case in Narasimha Sastrial v. Secretary 
of State for India in Council (4) the facts 
show that a dam had been put up and the 
learned Judges in the. High Court did not 
make that by itself an objection. It seems 
to me that itis not safe to lay down as a 
general or absolute proposition that under 
no circumstances can an upper riparian 
owner resort to particular methods of diver- 
sion irrespective of the question whether such 
method of diversion materially diminishes 
the flow of water or not. The very case in 
Secretary of State for India v. Sannidhiraju 
(5) which Mr. Krishnaswami Ayyar drew 
attention also recognises the possibility 
that under certain circumstances and pro- 
vided no material injury is done water 
may be diverted by the upper riparian 
owner for the purpose of irrigation subject 
to the limitation that the amount taken 
shall not be so much as to hurt the rights 

(1) 24 O 878. 

(2) 10 Ind. Cas. 181. 

(3) 18 Ind Cas 294: 37 M 367 at p 37). Wak 

()I1ML¥ 167. “a 

(5) 136 Ind. Cas. 413; 55 M 268: AIR 1932 P O 
46;35 L W 238; 62 M LJ 213; 36 C W N 3.9; 34 


Bom. L R 500; Ind. Rul. (1932) P-C 109; (1932) A L J 
348; 59 I A 56 (P O). oe) we Fii 
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of the inferior owner to have the stream 
passed on to him practically undiminished 
(See pp. 277, 278). Jn these circumstances 
I think it will be best not to make any re- 
ference in the decree either by way of 
authorisation or by way of prohibition to 
erection of a dam or other method that may 
be employed by the upper riparian owner. 
The rights of the upper and lower riparian 
owners are respectively declared in illus- 
trations (7) and (h) to s. 7 of the Easements 
Act, in the light of the rights so declared 
I think it will be best to frame the decree 
in the following terms:— 

Declare that the defendants are entitled 
to such rights in the suit stream as belong 
to an upper riparian owner and that the 
defendants were not entitled to put up the 
dam complained of in the plaint and res- 
train them their agents and servants by an 
injunction from interfering with the suit 
stream in such a manner as materially to 
diminish the flow of the stream. 

The memorandum of objections is dis- 
missed without costs. The appellants shall 
get their costs of this second appeal from 
respondents Nos. 1 and 2. 

A. : Objections dismissed, 


—— 


RANGOON HIGH COURT 
Civil Miscellaneous Applications Nos. 48 
to 52 of 1933 
February 23, 1934 
CUNLIFFE, J. 
MG. PU AND ANOTHKR— APPLICANTS 


versus 
U PAING—Obppostrs Parry 

Limitation Act (IX of 1908), s. 14—Party's mistake 
regarding relief—Whether analogous nature to defect 
of jurisdiction. 

There is nothing analogous to a defect of juris- 
diction in a mistake of a party with regard to the 
relief he seeks; such a question arises out of incom- 
petence on the part of those advising the litigant, 
Rather Lalyv. Jagdish Narayan (1), dissented 

om 


©. M.” App. arising from judgment of 
Cunliffe, J., dated August 10, 1932. 

Mr. Ba Maw, for the Applicants. 

Messrs. Paget and Ba Thaung, for the 
Opposite Party. 
. Order. Iam clearly of the opinion that 
these applications must fail. They fail 
on a preliminary point of jurisdiction in 
the following circumstances: The petitioners 
here were the unsuccessful respondents in 
the appeal before me in which I delivered 
judgment in the year 1932 to be exact, on 
August 10, 1932. After delivering judgment 
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in that appeal I proceeded on leave com- 
bining the Long Vacation with the leave 
I took. The unsuccessful respondents then 
adopted the course of petitioning the Court 
for a declaration under cl. 13, Letters Patent, 
of this High Court, That petition, or rather 
those combined petitions were dismissed by 
me ontheir merits. Subsequently the pe- 
titioners returned to the attack and sought to 
canvas my original judgment by means of 
applications in review. They were clearly 
outoftime on the ordinary limitation of 
the period for such applications and the 
Court could only entertain the petitions 
provided the petitioners could bring 
themselves within the ambit of s. 14, Limita- 
tion Act. Thatis a general section which 
contains an ejusdem generis phrase. 
The material part of itis in the following 
terms: 

“(1) In computing the period of limitation prescri- 
bed for any suit, the time during which the plaintiff 
has been prosecutiong with due diligence another 
Civil proceeding, whether in a Oourt of first instanze 
or ina-Oourt of Appeal, againat the defendant, shall 
be excluded, where the proceeding is founded upon the 
same cause of action and is prosecuted in good faith 
in a Court which, from defect of jurisdiction, or other 
cause ofa like nature.” (thisisthe ejusdem generis 
phrase) “is unable to entertain it,” ? 

Seeking to take advantage of the first 
part of the section I have’ just read, the 
petitioners wish to exclude, so as to bring 
themselves into the prescribed period of 
limitation, all the time spent from the date 
of judgment until the dismissal of the ques- 
tion under the Letters Patent. They urged 
that they showed due diligence and had 
acted in good faith; but the rock on which 
they splitis the question of defect of juris- 
diction or other cause of a like nature. 
There was no defect of jurisdiction in this 
Court in dismissing the application under 
the Letters Patent; and, in my opinion, 
there was no other cause ofa like nature. 
There is always atendency on the part of 
the Courts to enlarge unduly this question 
of ejusdem generis. One of the authorities 
on which Dr. Ba Maw relied was the case of 
Keshori Lal v. Jagdish Narayan (1) decided 
by a Bench of the Patna High Uourt. There 
the learned Judges held that the fact that 
the dismissal] of a certain previous execution 
application on the ground that the relief 
asked for was not in conformity with the 
decree was a cause of a like nature to a 
defect of jurisdiction. All I can say is, with 
the greatest possible respect to the learned 
Judges who decided thai case, that I should 
not have been able to agres with them if I 


a” 75 Ind. Qas. 312; Al E1924 Pat. 471; 3 Pat, 
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had been sitting with them. It seems tome 
that there is nothing analogous to a defect 
of jurisdiction in a mistake of an appellant 
with regard to the relief he seeks. Such a 
question arises out of incompetence on the 
part of those advising the litigant. 

In these circumstances I regard that case 
as no possible guide tothis always difficult 
question of ejusdem generis. For these 
reasons, all these applications fail. They 
will accordingly be dismissed in favour of 
the respondents, and I award the respon- 
dents costs on the consolidated basis of six 
gold mohurs. 

D. Applications dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1060 of 1929 
November 15, 1933 

4 VENKATASUBBA RaAO,IJ. 
DURAISWAMI AYYANGAR— 
‘APPELLANT - 
Versus 
RANGASW AMI AYYANGAR— 
RASPONDENT 

Civil Procedure Cude(dat V of 1908), 0. XXXIV, 
r.6—Decree on prior and puisne mortgages—Entire 
property sold by prior mortgagee—Puisne mortgagee's 
right to get personal decree, 

Where a second mortgagee obtained a deeree on 
his mortgage, but in execution of a decree obtained 
by the first mortgagee the entire mortgaged property 
was sold and nothing remained to be sold in execution 
of the second mortgagee's decree ; 

Held, that the second mortgagee was entitled to 
apply for a personal decree against the mortgagor. 
The question whether a mortgagee is entitled to 
apply fora personal decree without bringing the 
property to sale dependa on the question whether 
the act of the mortgagee is unreasonable and each case 
‘has to be decided on its own merits. Badri Dasv. 
Inayat Khan (-) and Darbari Mal v. Mula Singh (2), 
not followed, R P. Gill v. Lingamallu Varada Ragha- 
vayya (3), Periaswami Kone v, Muthia Chettiar (4), 
Shanmuga Pillai v. Ramanatha Chetti (4) and 
Govindasamy Koundan v. Kandasamy Koundan (2), 
Jelied on, Satish Ranjan Das v, Mercantile Bank of 
India, Limited (6), referred to, . 

S. O. A. against the decree of the Dis- 
trict Court of Trichinopoly in Appeal Suit 
No. 72 of 1928 preferred against the decree 
of the Court of the District Munsif, Sri- 
rangam, in E. A. No. 561 of 1927 in O. S. No. 
30 of 1924. . 

Messrs. S. Parthasarathy and V. K, Thiru- 
venkatachari, for the Appellant. 

Mr. T. G.. Aravamuda Ayyangar, for the 
Respondent. 


Judgment.—Both the lower Courts have 
held that the plaintiff mortgagee is entitled 
to a personal decree and the question is 
whether that view is wrong. The suit with 
which we are concerned, is O.B. No. 30 of 
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1924. That was filed by the second mort- 
gegee and the prior mortgagee was not 
impleaded. Subsequently O. S. No, 435 of 
1925 was instituted by the lst mortgagee 
and to that suit, however, the second mort- . 
gagee was madea party. In execution of 
the decree passed in the last-mentioned 
suit, the entire property mortgaged, was 
brought to sale and nothing remained to be 
sold in execution of the decree in O. S. No. 
30 of 1924. The point to be decided is 
whether the second mortgages, i.e, the 
plaintif in O. S. No. 30 of 1924, is entitled 
to obtain a personal decree in his suit. 
The lower Courts have answered the ques- 
tion in the affirmative and, in my opinion, 
rightly. Mr. Thiruvenkatachari for the 
appellant has argued the point fully, citing 
the numerous cases on the subject. Badri 
Das v. Inayat Khan (1) and Darbart Mal 
v. Mula Singh (2) entirely support his 
contention. I must remark that the Allah- 
abad High Court has taken two extreme, and 
ifI may say so with respect, inconsistent 
views. First, it hasheld that the mortgagee 
is entitled toa personal decree.even if he 
has relinquished his claim against portions 
of the mortgaged property. This view has 
been dissented from by our High Court 
Mr. R. P. Gill v. Lingamallu Varada 
Raghavayya (3). Secondiy, the Allahabad 
High Court, going to the other extreme, has 
held, tbat in cases, like the present, 
the mortgagee is not entitled to a 
personal decree. The decisions, where this 
view has been taken, are Badri Das v. 
Inayat Khan (1) and Darbari Mal v. Mula 
Singh (2) already refered to But I think 
the correct principle is' that contained in 
the decisions of our own Court. The ques- 
tion in each case is—Is the act of the mort- 
gagee unreasonable or does blame attach” 
to him ? If not, heis entitled to a personal 
decree. This is the principle deducible 
from R. P. Gill v. Lingamallu Varada 
Raghavayya (3), Periaswami Kone v. Muthia 
Chettiar (4) and Shanmuga Pillai v. kama- 
natha Chètti (5). In the last mentioned 
case, one of the properties, in respect of 
which the mortgage decree was obtained, 
was claimed by the judgment-debtor's 
brother. He was not a party to the decree 
and had instituted a suit for partition. In 
that suit the property in dispute fell to the 

(1)92 A 404; A W N 1900, 132. 

(2) 56 Ind. Cas. 139; 42 A 519; 2 UP L R (A) 160; 


18 A LJ 628. 
(3) 51 Ind, Cas, 84; 38M LJ 93; 9 L W 538; 26 M 


L T 192. 
(4) 93 Ind, Oas. 515; 38 M 677; 15M L T 232. 
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share of the brother. Thereupon the mort- 
gagee, without taking steps to sell that 
Property, asked for a personal decree 
against his judgment-debtor. It was held 
that he was entitled. In the first of the 
three cases mentioned above R. P. Gill v, 
Lingamallu Varada Raghavayya (3) Sesha- 
giri Aiyar, J., quotes with approval the 
‘observation of Sir John Woodroffe in 
Satish Ranjai Das v. Mercantile Bank of 
India, Lid. (6) that the matter ‘‘should be 
looked at rationally” and Oldfield, J., 
observes that each case must be decided 
‘on its own merits. This view is in con- 
formity with my decision in Govindaswami 
Koundan v. Kandasami Koundan (7). I 
must therefore hold that the conclusion of 
the lower Appellate Court is right. 

The second appeal fails and is dismissed 
with costs. 

4. Appeal dismissed. 
(6) 48 Ind. Oas. 322; 45 O 702. 


(7) 147 Ind Cas, 839: ( 933) M WN 744; AI R1934 
Mad. 82; 39 L W6.; 6 R M 395. 





on OUDH GHIEF COURT 

Civil Revision Application No. 45 of 1933 
September 24, 1934 

Setvastava, Acta. C. J., AND THouas, J. 
ASA RAM— APPLICANT 
YETSUS 
Musammat GENDA AND oTHERS— 

Opposite PARTY, 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXIII, r. 5 (e)— Order refusing to allow applicant 
to sueas pauper—Revision —Competency ef—Agree- 
ment entered into by applicant no longer subsisting or 
effective on date of application—Whether stands in 
way of application being allowed. 

Where an application for permission to sue as 
pauper is made, no suit comes into existence until 
the application for leave to sue as a pauper has been 
accepted and the petition registered as a plaint, 
The result of the dismissal of the application is that 
no suit comes to be iastituted .and the only 
mutter before the Oourt is the proceeding for 
the determination of the question of pauperism The 
result of the dismissal of the application is to put an 

- end to this proceeding. In the circumstances, these 
proceedings themselves constitute a case and the 
order ofthe Court rejecting the application con- 
stitutes a complete decision of the case so far as 
that Court is concerned. Oonsequently an ap- 
plication for revision is maintainable against aa order 
refusing to allow the applicant tosueas pauper. 
Piare Lal v. Bhagwan Das (1) and Ramachandra Raju 
v. Dhandu Venkiah (3), referred to 

The agreement contemplated by O. XXXIII,r 5 (e) 
of the Oivil Procedure (ode, is an agreement which 
is subsisting and effestive at the time of the ap-. 
plicstioa, Where the agreement isno longer sub- 
sisting or effective at thetime when application for 
permission to su2 as paupar is made, it cannot stand 
an the way of theapplicant being allowed to sue as 
pauper. j 


152—553 & 54 
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Or. R. App. against an orderof the Addi- 
tional Sub-Jugde,' Bara Banki, dated 
April 21, 1933. 

.Dr. Qutubuddin, for tne Applicant. 
Mr. K. P. Misra, for the Opposite Party. 


Judgment.—This is an application for 
revision of an order of the learned Addi- 
tional Subordinate Judge of Banki dated . 
refusing to allow the applicant to sue as 
a pauper. 

A preliminary objection has been raised 
to the effect that the application is not 
maintainable under s. 115 of the Code 
of Civil Procedure as there is no case 
which has been decided by the lower 
Court within the meaning of that section. 
Reliance has been placed upon the re- 
marks of Walsh, J. in Mahadeo Sahai v. 
Secretary of State for India in Council 
(1) in support of this objection. It may 
be pointed out that Mr. Justice Piggott, the 
other member of the Bench which decided . 
that case, left the question open. In a 
case like this no suit comes into existence 


` until the application for leave to sue as 


a pauper has been accepted and the petition 
registered asa plaint. The result of the 
dismissal of the application was that 
no suit ever came to be instituted and . 
the only matter before the lower Court . 
was the proceeding for the determination 
of the question of pauperism. The re- 
sult of the dismissal of the 
application was to put an end to 
this proceeding. In the circumstances, 
these proceedings themselves constituted 
a case and the order of the lower Court 
rejecting the application constituted a 
complete decision of the case so far as 
the lower Court was concerned. The same 
view appears to have been taken by a 


Bench of the Allahabad High Court 
in Piare Lal v. Bhagwan Das 
(2) and by a single Judge of the 


Madras High Court in Ramachandra Raju 
v. Dhandu Venkiah (3). We accordingly 
overrule the objection. 

Next as regards the merits of the appli- 
cation, the learned Subordinate Judge 
found on the evidence adduced by the 
parties that “the plaintiff is indeed a 
pauper inasmuch as he is not possessed 
of sufficient means to enable him to pay 
the court-fee on his plaint”. He, however, 

(1) 65 Ind Cas 255; 444 248; 204 LJ55;AIR 
1922 All, 1. 

(2) 145 Ind. Cas, 436; A IR 1933 All. 295; 1934) 
ALJ110;55 A 216; 6 R A 103. 

(3) Wl Ind, Cas, 18; A LR 1927 Mad. 441; 52 M L 
330. 
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rejected the application on the ground 
that the plaintiff had, on May’ 16, 1923, 
executed: a deed in favour of two persons, 
Ram Dass and Parwani transferring to 
them a10annas 8 pies share in ‘the ] property 
in suit. He was of opinion that’ thé plain- 
tiff having executed the deed could not 


be allowed to’ sue as a ‘pauper ‘by reason | 


of the provisions of O. XXXIÍI, | r. 5; 
sub-cl. (e) of the Code of Civil Procedure. 
This ‘sub- clause provides that an appli- 
cation for permission to sue as a pauper 
shall be ‘rejected where the applicant has 
entered into any agréement with reference 
to the subject-matter of the proposed suit 
under which any other person has obtain- 
ed an interest in such subject-matter.’ We 
are of opinion ‘that the agreement con- 
templated’ by this’ ‘sub-clause is an agreé- 
ment which “is subsisting ‘and ‘effec- 
tive at the time of the application. 
The plaintifi’s application shows, that 
he claims the” property in” ‘suit 
‘by right of survivorship, ' the cause 
of action for the suit having arisen “on 
the ‘death of Sheo Ghulam which’ took 
place on September 9, 1920. The sale-deed, 
dated May 16, 1923, shows that ‘it’ was 
executed for’ 2 consideration of Rs. 6,000 
out of whica Rs. 5,473 were left with "thé 
vendees’ for the expenses of ‘the proposed 
suit. It was stated in terms that’ the 
vendors ramely “the plaintiff and’ his 
father, had. no funds to institute a suit''tc 
recover the ‘property they had become 
-entitled to on’ the death of Shed Ghulam 
and that’ ths mite poe 0-10-8 share ‘in 
order to raise funds for the’ ‘suit. The 
plaintiff made the application for being 
allowed to ‘sue as a pauper on Septem- 


ber 8, 1932, which was the last day of 


limitation for the ‘institution of’ the suit: 
~ Tt is, ‘therefore, “perfectly clear’ that the 
vendees, during the nine years following 
the ‘execution of the sale-deed, took no 
steps to institute the contemplated “suit 
and tbat ‘the plaintiff was, therefore’ 
compelled to make the present application 
on the last day. of limitation.” One of 
the vendees was examined as a witness 
by the defendants and he stated that he 
had given up the sale-deed. It seems to 
us clear that the agreement. in question 
was no longer subsisting or effective at 
-he time when the application was made; 
it cannot, therefore, stand in the way of 
the plaintiff being allowed fo sue as a 
pauper. 

The learned Counsel for the defendants 
also questioned the finding of the’ lower 
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Court about the plaintiff being a pauper- 
The” finding ig one of fact’ and” is fully 
supported ‘by évidence. We, therefore, 
ses no ground to’ go against it’ in re- 
vision: 

‘The result, therefore, is that we allow 
the application's with’ costs, “set aside thé: 
order of the ‘lower Court ‘anid grant the 
application for permission to sue asa pauper. 
The application shall now be numbered 
and registered as a suit. 

N. Appeal allowed. 


LAHORE KIGH COURT 
Second Civil -Appeal No. 1292 of 1933 
‘July 18, 1934 - 
Ranar Lat, J. 
MOHAMMAD ALI AND OTHERS—PLAINTIFES 
— APPELLANTS : 
VETSUS 
Musammat FATEH BIBI AND ofHEES— 
DEFENDANTS RESPONDENTS: 
Civil Procedure Code (Act V of 1908), O. XLI, r. 11 


: -Appeal severable Judes. if can dismiss appeal in 


partand admit itin part 

Under O. Ee r. 11 of the Civil Procedure Code, 
is “open to the 
and admit it in. 


severable, “it 


if the appeal “ 
in part 


Judge to’ ‘aims it’ 


part Krishnaji v. Madhusa (1), followed. 
O'A. from the decree of the District. 
Judge, Jhelum, “dated June 2, 1933, 


affirming that of the Subordinate J udge, 
oe Class; Jhelum,” ‘dated . August 17, 
19 

Messrs. Ghulam Mohy- ud-Din 

Gruia Rasul, for the Appellants. * 
“Mohammad ‘Amin, for Mr. Daulat 
Pe “for the Respondents. 

Judgment.— —One’ Raham Ali owned 36 
kanals, 17° marlas of land.” He giftéd’ 23. 
kanals, 8 marlas to his daughter Musam- 
mat Fateh Bibi. This gift was, however,. 
finally’ set aside by the High Court. 
Subsequently Rabam Ali gifted another 
5 kanals 12 marlas to her. Later ‘on; 18 
kanals 8 marlas of land was leased to 
Lakhmi-Das for a period of twenty years 
in execution of ‘a ‘decree against “him. 
After his and his widow's’ death, the 
plaintiffs, who are his ‘collaterals, brought 
the present suit for possession of the whole 
of the land held by him. 

It was conceded before the Court below 
that thé second gift in favour of Musam~ 
mat Fateh Bibi and the lease in favour of 
Lakbmi Das could not be attacked. The 
learned District Judge, however, dismissed 
the whole suit. The plaintiffs ‘have filed 
a second appeal to’ this Court. It was. 


and 
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gakeh by a Division Bench only in res- 
pect of ‘thé land, “which was not coveréd 
by ‘the lease’ and - the ‘gift. The learned 
Counsel for’ the appellants, however, wished 
fo argue the whole cise. . 

It has been held: by a Full Bench of 
the Bonibay High Court in’ the case re- 
ported as Ktishniaji v. Madhusa (1) 
that under O. XLI, 1l of the Civil 
Pro -edure ‘Coie, if the appeals is “severable 
it is opén’ to the Judge to dismiss -an 
appeal in part and admit it in part. The 
learned Counsel for ‘the appellants was not 
able ‘to cite any ‘authority to the contrary. 
I' respectfully agiee with the view’ taken 
in the Bombay case cited above.’ The par- 
ties are agreed that the plaintiffs ‘are 
entitled to a decree for the ‘land not 
covered by the lea-é aod by’ the second 
gift.’ This land is 12 kanils 17 marlas 
according to the plaint. 

‘I, theréfore, accept’ the appeal and grant 
a decree in’ favour’ of the plaintiffs’ for 
possession of 12 kanals 17 marlas of land, 
The exact area, to which the plaintiffs 
are entitled, ` ‘shall be determined in’ éxecu: 
tion’ "Parties to bear theif’ own costs. 


ber 8 


N. ' ' Appeal ale 
(1) 149 Ind. Cas 885; 36 Bom: L:i: R? 451; R 
1934 Boni. 207; 6-RB 398; 58 B400; at Kaa 
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OUDH CHIEF COURT 
Second Civil Appeal No. 124 of 1933 
September. 19: 1934 - d 
SRIVASTAVA; ACTG; “O. J., AND SMITH, J. 
GOKUL PRAS AD—PLATNTIHR-— 
3 APPELLANT ' 
KA VËTSUS 
KUNWAR BAHADUR AND OTHERS— 
DEFENDANTS— RESPONDENTS 

Limitation Act (IX of 1908), ss. 12, 5—Appeal— 
Limitation for—Beginning of limitation, if affected 
by date on which decree is actually signed—Time to 
be excluded under s 12—CGomputation of — Discretion 
of Court to excuse time between .date of delwery of 
copy of decree and filing of appeal—Hstoppel—Suit for 
partition E enti reserving rightto sue separate- 

y for one item =Hetoppel, when operates—Bvidence 
kei (I of 1872), 113A ppeal—-Finding as’ to 
nature of a gift, ‘if can be assatled in appeal. 

Asa decree must bear the samedate as the judg- 
ment, and since limitation begins to run.from the 
date of tue decree, the date from which the period of 
limitation begins to run is not affected by the date 
on which the decree 1s actually signed. 

» In computing the time to be excluded. under 
s. 12 of the Limitation Act from a period of limita- 
tion, the ‘time requisite for obtaining a copy’ does 
not begin untilan application for copy has 
made. If, therefore, after judgment, the decree re- 
mains unsigned, such interval is not to be excluded 
from the period of limitation, unless an application 
for copy having been made, the applicant is actually 
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t 
and an delayed; through the decree not 
having been signed Becht v: Ahsan Ullah Khan 
(2), relied on, Beni Madhub Mitter v, Matungimi Dassi 
and Kali Shunkar Das v. Gopal Chunder Dutt 
(1), not followed. 

The Court has a discretion under s.5, Limitation 
Act, to excuse delay that takes: place ‘between the 
date on which the copy of the decree is delivered to 
the applicant and the date of actual filing of the 
appeal. The discretion is judicially exercised when 
the Court tbinks that that time is reasonably neces- 
sary forthe appeal'to be, prepared: Mahabir Singh 
v. Radha, (3), referred to. 

When at the time when the ` plaintiff instituted 
his previous suit for partition against his brothers 
he expressly excluded from the scope of that suit a 
village saying that he reserved his right to sue 
separately for hissharein that village and it was 
contended in the subsequent suit that the contesting 
defendant did not then assert that-the plaintif was 
not entitled to a share in the village and. it, .is not 
shown that the contesting defendant was bound to 
deny the plaintiff's. right to a share in the village 
nor is it shown that hesaid anything that constitut- 
ed an admission of the plaintiff's right; * 

Held, that this contention on. behalf of the plaintiff 
had no force. : 

- A finding as to the nature of a gift 
assailed i in appeal, 


(os MM ade 


cannot be 


S. c. A. against the order of the Dist ict 
Judge, Gonda, dated’ March 25, 19337 “ 
Mr. Ghulam Hasan, for the: Appellant. 
Messrs. M.H. Kidwai and Radha Krishna, 
for the Respondents. ; 

Judgment.—This is a Scena eer 
from’ a. judgment and ‘dercee dated 
March 25, 1933;' of thé “learned District 
Judge of. Gonda, by which he ‘allowed an 
dppeal from a judgment: and decree dated 
October 3; 1932, of the‘ learned Subordinate 
Judge of Bahraich. © '*¥ 

‘The following genealogical table. will be. 
useful in explaining the natare of thé suit. 


"BANI NATH PRASAD 


A Kunwar Mohan Jwala Thakuraia. 
Prasad, Bahadur, Lal, De- Prasad Mahdei 
Plaint- “Defend- fendant [st Kuar, 

iff. ant No.1. ` No.3 Rajendra’; 


Nath, Defendant No 2, 


Thakurain Mahde: Kuar married one 
Lala Kanhaya Lal who ‘had already a 
wife, Musammat Bhagwan Dei, but as he 
had no children by ‘her, he married 
Thakurain Mahdei Kuar. Se 

The plaintiff, Gokul Frasad, brought the 
present suit on the allegation ‘that after 
the death of Lala Kanhaya Lal, Musammat. 
Bhagwan Dei granted the village ın suit 
Bhaman Deha, in the Bahraich District 
to him and his brothers for their main- 
tenance, the Government . revenue in 
respect “of it continuing to be paid by 
the: estate of abe deceased Kanhaya Lal. 


. 
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Thereafter, according to the plaintiff, 
dispute arose, and in 1927 a decree was 


passed infavour of the plaintiff, on the 
basis of a compromise, for the partition 
of the joint property of himself and his 
brothers. In that suit, however, the village 
now in dispute was not included, the 
plaintiff expressly reserving his right to 
sue separately for his share in it. He 
afterwards instituted, for that purpose, 
the suit out of which the present appeal 
arises, the prayer being that a decree 
be passed in favour of the plaintiff for 
the partition of his alleged four-anna 
share in the village in dispute. The 
learned Subordinate Judge decreed the 
suit. The only contesting defendant was 
Kunwar Bahadur, defendant No. 1. He 
appealed against the decision of the 
learned Subordinate Judge, and the 
learned District Judge allowed the appeal, 
and dismissed the plaintiff's suit, with 
costs in both the Courts in favour ofthe 
contesting defendant. The plaintiff has 
now instituted this second appeal against 
that decision. . 

The suit was decided by the learned 
Subordinate Judge on October 3, 1932, but 
the appeal was not instituted until Nov- 
ember 22, 1932. It was argued before 
the learned District Judge that the appeal 
was beyond time but that contention was 
not upheld by the learned Court below, 
which held that the appeal was within 
time. On the merits, the learned District 
Judge held that it was not proved that 


the gift of village in dispute was in’ 


favour of all the four brothers, but that 
it was made to Kunwar Bahadur alone. 
In arguments before us, the question of 
limitation has again been argued at con- 
siderable length, and the finding of the 
learned District Judge on the merits has 
also been attacked. Weshall deal first with 
the question of limitation. 

In this connection, it is necessary to 
set forth a number of dates. The case 
was. decided by the learned Subordinate 
Judge, as has been mentioned already, on 
October 3. 1932. On October 17, 1932, 
an application was made by the con- 
testing defendant for copies of the judg- 
ment and the decree. He was given the 
copy of the judgment on October 19, 
1932, but the folios for the decree were 
returned to him as the decree had not 
up to that 
decree was signed on November 5, 19382, 


. and thecontesting defendant, on November 


9, 1932, made a second application for the 
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copy of it. That application was accom- 
panied by a general stamp of eight annas 
which was insufficient, and on November 
11, the application was returned with a 
direction to the applicant to put in a 
general stamp of Re. 1. He complied 
with this direction on November 14. The 
copy of decree was ready on November, 
16, and was delivered on November 17. 
The appeal was filed on November 22. 
The time that elapsed, therefore, between 
the dates of the judgment and the decree 
appealed against and the filing of the 
appeal was 30 days. Out of that period, 
it is contended for the plaintiff-appellant 
only six days in all could be excluded 
under the provisions of ss. 12 (2) and (3) 
of the Indian Limitation Act, that is to 
say the thee days from November 
14 to 16, and the three days from 
October 17 to 19. Im any view of the 
matter, ib was contended, the delay between 
November 6 and 14, and again from 
November 17 to 22, is not sufficiently 
accounted for. For the contesting respond- 
ent, Kunwar Bahadur, reference was made 
before us to a large number of rulings. 
We do not think it necessary to refer to 
all of them but we shall mention one or 
two that seem to us to be outstanding. 
In Beni Madhub Mitter v. Matungini Dassi 
and Kali Shunkar Dass v. Gopal 
Chunder Dutt (1), it was held that where 
a suitor is unable to obtain a copy of 
a decree from which he desires to appeal, 
by reason of the decree being unsigned, 
he is entitled under s.12 of the Limitation 
Act to deduct the time between the 
delivery of the judgment and the signing 
of the decree in computing the 
time taken in presenting his appeal. The 
decree under previsions of O. XX, r. 7, 
of the Code of Civil Procedure, “shall 
bear date the day on which the judgment 
was pronounced, and whenthe Judge has 
satisfied himself that the decree has been 
drawn up in accordance with the judg- 
ment, he shall sign the decree.” The 
period of limitation for an appeal under 
the Code of Civil Procedure to the Court 
of a District Judge is 30 days, andtime 
begins to run from the date of the decree 
or order appealed from (Vide Art. 152 
of the First Schedule of the Limitation 
Act). Since the decree must bear the 
same date as the judgment, and since 
limitation begins to run from the date of 
the decree, it follows that the date from 
which the period of limitation begins to 
(1) 13 O 104. 


t 
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run is not affected by the date on which 
the decree is actually signed. If the 
Calcutta ruling to which reference is 
made, however, is accepted in its unqualifi- 
ed form, it can hardly be disputed that 
the effect will be to make the period of 
limitation run not from the date of decree, 
which is the date of the pronouncing of 
the judgment, but from the date of the 
signing of the decree. This ruling of the 
Oaleutta High Court has frequently been 
the subject of consideration in later cases, 
and it has been generally held to go too 
far. In Bechi v. Ahsanullah Khan (2), 
Mahmood, J., said with reference to the 
Calcutta case in question. “Indeed the 
tule as stated in the judgment of 
Petharam, C.J., goes the length of laying 
down that even in cases where the decree 
remains unsigned for a period beyond 
that allowed for appealing from that decree, 
the appellant, by a subsequent applica- 
tion for obtaining a copy and procuring 
it, might prefer an appeal by excluding the 
whole period during which the decree had 
remained unsigned and during which he 
had made no application for a copy at 
all. That this rule, in the unqualified 
form in which it has been expressed, taken 
with the facts and dates of the 
ease before the Full Benchof the Calcutta 
High Court, has the effect of holding that 
the starting period of limitation for appeal 
is not the date of the decree, which under 
s. 205 of the Code of Civil Frocedure 
must ‘bear the date the day on which the 
judgment was pronounced,’ but the day 
on which it is signed, cannot be doubt- 
ed.” : 

According to the Allahabad view. 

“In computing the time to be excluded under 
s. 12 of the Limitation Act from a period of limita- 
tion, the ‘time requisite for obtaining a copy’ does 
not begin until an application for copies has been 
made, If, therefore, after judgment, the decree 
remains unsigned, such interval is not to be excluded 
from the period of limitation, unless an application 
for copies having been made, the applicant is 
actually and necessarily delayed, through the dezree 
not having been signed.” 

This appears to be now the accepted 
view (Vide Mitra’s Indian Limitation Act, 
10th Edn. page 104, and Rustomji’s Law 
of Limitation, 4th Edn. page 120). Itis 
contended for the contesting respondent 
that according to this principle, he was 
entitled for purposes of limitaion to deduct 
the whole period between October 17, 1932, 
the date on which he first applied 
fora copy of the decree, and November 
17, 1932, on .which date the copy was 

(2) 12 A 461; A W N 1690, 149, 
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actually delivered to him. This conten- 
tion appears to have been acceded to by 
the learned District Judge, since he said 
that the appellant before him (Kunwar 
Bahadur), “must be given the benefit of” 
his application of October 17, 1932. 

We do not think it necessary definitely to 
decide for the purposes of this appeal, the 
period which the appellant before the learn- 
ed Court below was entitled to exclude un- 
der the provisions of s. 12 (2) and (3) of the 
Limitation Act, since we think that the 
matter can be disposed of on other grounds. 
As has been mentioned already, the decree 
was not signed until November 5, 1932, 
and as a copy of it had to accompany the 
appeal, under the provisions of O. XLI, r. 1 
(1) of the Code of Civil Procedure, appeal 
could not be presented along with all the 
necessary papers before that date. Allow- 
ing the three days spent in obtaining the 
copy of the judgmeni, (October 17 to 19, 
1932), which period on any showing was 
entitled to be excluded under the provisions 
of s. 12 (3) of the Limitation Act, the appeal 
was within time up till November 5, 1932. 
The periods between November 5 and 22, 
were attacked before the learned Court 
below as being insufficiently accounted for 
and, ashas been mentioned alread y, these are 
the periods which are particularly attacked 
before us. The period from November 14 
to 17, 1932, wason any showing entitled to 
be excluded under the provisions of s. 12 (2) 
of the Limitation Act. It is at least argu- 
able that the whole period between Novem- 
ber 9 and 17, was entitled to be so excluded 
but the learned District Judge applied his 
mind to the question whether the periods 
from November 6 to 1!, and from November 
17 to 22, were to be “condoned,” as he pat 
it, under s, 5 of the Limitation Act. 

After a consideration of all the circum- 
stances, the learned District Judge was of 
opinion that the appellant before him shonld 
be excused under s. 5 of the Limitation 
Act, the delay of seven days from Novem- 
ber 7 to 13 (November 6, 1932, was a Sunday 
and so, of course, was November 13). As 
regards the time between November 17 and 
22, he thought that that time was reasonably 
necessary to enable the appeal to be prepared 
He made reference in that connection to a 
Bench decision of this Court reported as 
Mahabir Singh v. Radha (3). Thedelay 
between November 17 and the actual filing 
of the appeal on November 22, was acco:d- 
ingly also excused by the learned O crit 

(3) 150 Ind. Cas 533; 10 O W N 424; AT R 1933 
Oudh 231;7 R O 27; 8 Luck. 646, 
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below under s. 5 of the, Limitation Act. 
The learned District Judge had a discretion 
under that.section to excuse the delay that 
took place during the two periods in ques; 
tion, and it cannot he said that he did not 
- exercise that discretion judicially. In the 
circumstances, we hold that he was not 
wrong in holding that the appeal before him 
was within time. 

Coming now to the merits, we bave men- 
tioned already that when the plaintiff insti- 
tuted his previous suit for partition against 
his brothers, he expressly excluded from the 
scope of that suit the village now in dispute, 
saying that he reserved his right to sue 
separately for his share in that village. It 
is contended before us that the contesting 
defendant, Kunwar Bahadur, in the present 
suit, did not then assert that Gokul Prasad, 
the plaintiff in that suit, was not entitled 
to a share in the village now in question. 
It is not shown to us that Kunwar Bahadur 
on that occasion was bound to deny the 


plaintiffs. right to a share in the village- 


now in dispute, nor are we shown that he 
said anything that constituted an admis- 
sion of Goku] Prasad’s right to a share in 
that village. This contention, therefore, on 
behalf of the plaintiff-appellant hes no 
force. : 

As to the question whether the village now 
in suit was given to Kunwar Bahadur alone, 
or to him and his brothers jointly, we think 
that the finding of .the learned District 
Judge that it was given to Kunwar Bahadur 
alone must be regarded as a finding of fact 
based upon admissible evidence, which 
cannot. be attacked in second appeal. It 
was contended before us that the evidence 
produced on that point on behalf of Kunwar 
Bahadur was inadequate, but, as was 
pointed out hy. the Jearned Counsel for the 
contesting respondent, the learned District 
Judge rightly placed on the plaintiff, Gokul 
Prasad, the burden of proving that the gift 
was in favour of all the four brothers. That 
burden, the learned District Judge held 
Gokul Prasad absolutely failed to discharge 
and we hold his finding as to the nature of 
the gift’ to bea finding which cannot be 
assailed before us. The result is that this 
appeal fails, and is dismissed with costs in 
favour of the contesting respondent, Kunwar 
Bahadur. f Pi 

N. Appeal dismissed. 
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_ CALCUTTA HIGH COURT 
Letters Patent Appeal No. 16 of 1933 
March 20, 1934 
MITTER AND MoNaIR, JJ. 
SABURANNESSA—PLaINTIFF — 
APPELLANT 
versus, . 
SABDU SHEIKH AND OTHERS— DEFENDANTS 
: —RESrON DENTS 

Transfer of Property Act (IV of 1°82), `s, 54— 
Hiba-bil-ewaz— Nature 0j —Whether governed by s 54 
—Muhammadan Law- Marriage—Dower—Contract 
of sale. 

A hiba-bil-ewaz, according to Muhammadan Law, 
is in reality a sale and has all the incidents of a con- 
tract of sale. Therefore, where the property is im- 
movable and js of the value of rupees one hundred 
and upwards, it must be effected by a registered 
instrument as required by 6.51, Transfer of Property 
Act, 1*8%, which relates to sales. Abbas Ali v. 
Karim Bakhsh (1), relied on, Sarifuddin v Mohvuddin 
(2) and Fateh Ali v. Muhanmad (3), referred to. 

Under Muhammadan Law, marriage is acivil con- 
tract and is hke a contract of sale. Sale is a trans- 
fer of property fora price. In the contract of mar- 
riage the wife isthe property and the dower is the 
price. i ; 

L. P. A. against the judgment of Mukerji, J., 
dated. March 13, 1933, 
Mr: Satindra Nath Roy Choudhury, for the 


Appellant. i 


Mitter, J.— This is an appeal under s. 15, 
Letters Patent, from a judgment of my 
learned brother Mukerji, J. The appeal 
ison behalfofthe plaintiff. Her suit has 
been defeated on the, ground that the deed 
on which she founded her claim not having 
been registered according to the provisions 
of s. 54, Transfer of Property Act, no title 
passed to her. It appears from the plaintifi’s 
own statementin the plaint, that her hus- 
band made a gift of immovable property in 
exchange for the dower. The character 
of such a transaction has been regarded as 
a kind ofsale in a decision of this Court 
to which reference has been made by 
Mukerji, J., viz. the case of Abbas Ali ~, 
Karim Bukhsh, 4 Ind. Cas. 466 (1) This 
transaction is governed bys. 54, Transfer of 
Property Act and the consideration money 
being admittedly over one hundred it 
could only be made by a registered instru- 
ment,. a i a 
` It has been contended on behalf of the 
appellant that a dower is not really a con- 
sideration for the marriage and itis in the 
nature, of a gift and, therefore, the „deed 
did not require registration. It appears 
clear, from the statement which has been 
quoted that it is not a gift pure and 
simple, but a Hiba bil-ewaz as understood 


(1) 4 Ind. Cas, 466; 13 O W N 160, 
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by the Muhammadan Law. It is in reality 
a sale and hasallthe incidents: of a con- 
tract of sale. The High Court of Calcutta 
has held that a transaction of this character 
is nothing but a sale; therefore, where the 
property .is immovable and is of the value 
of rupees one hundered and upwards, it 
must be effected by a registered instrument 
as required by s. 54, Transfer of. Property 
Act, 1882, which relates tosales. Reference 
may be made in addition to the case 
above referred 
Bakhsh (1) to the decisions in the cases of 
Sarifuddin v. Mohiuddin (2) and Fateh Ali 
v. Muhammad (3) which support the view 
we take. In our opinion, the learned 
. Judge has rightly held that the transaction 
requires registration. 

It has further been contended that the 
matter being one relating to marriage 
under the Mnhammadan Law, should be 
governed by the personal law of the Muham- 
madans and itis argued that the transac- 
tion whatever itsreal character may have 
been is saved from the operation of 
British Laws by the provisions contained 
in s. 37, Bengal, N.-W. P. and Assam Civil 
Courts Act, XII of 1887. Mukerji J., has 
rightly negatived this contention and. we 
are in entire agreement with him. The 
marriage under the Muhammadan Law 
is a civil contract and is like a contract of 
sale. Sale isa transfer of property for a 
price. In the contract of marriage the 
wife is the property and the dower is the 
price. There is, therefore, no substance in 
the second point raised. The result is that 


the appeal fails and is dismissed. There. 


will beno order as to costs as the learned 
Advocate who appeared before Mukerji, J. 
has intimated to us that he has no instruc- 
tions to appear in this Letters Patent 
Appeal. . 
i McNair, J.—I agree. l 
N. Appeal dismissed. 
| (2) 105 Ind. Cas 67; 54 0751; A I R1927 Oal. 
808; 31 O W N 1068. 
(3) 119 Ind Cas 258; AI R1923 Lah. 516; 9 Lah 
428; Ind. Rul. (1929) Lah 85). 


OUDH CHIEF COURT. | 
Criminal Appeal No. 143 of 1934 
Nanavorty AND Smita, JJ. 

September 6, 1934 | A 
MOHAMMAD SAYEED KHAN—PRISONER 
; — APPELLANT 

_ versus 
EMPEROR—RzEsPONDENT 


Criminal trial— Prosecution, duty of—Murder— 
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Afinmative proof of murder by aécused beyond, rea- 
sonable doubt—Necessity of—Prosecution evidence 
rejected in toto — Acquittal, propriety of. 

In atrial for murder itis not the bounden duty 
of the accused to prove how the deceased met with 
his death: It is forthe prosecution to prove afirma- 
tively and beyond all reasonable doubt that accused 
was responsible for the murder of the deceased. 
Where the trial Judge has practically rejected the 
version of the occurrence given by the prosecution 
witnesses and the Court of Appeal agrees with him, 
the accused cannot be convicted. 


Or. A. against the order of the Sessions 
Judge, Lucknow, dated April 30, 1934. 

Dr. Qutubuddin Ahmad, for the Appel- 
lant. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 


_ Judgment.—This is an appeal from a 
judgment of the learned. Sessions Judge of 
Lucknow, convicting the appellant Moham- 
mad Sayeed Khan of an offence under s. 302 
of the Indian Penal Code, and sentencing 
him to transportation for life. f 

We have heard the learned Counsel for 
the appellant, as also the learned Assistant 
Government Advocate, and carefully perus- 
ed the evidence on the record. 

The story of the prosecution is briefly a 
follows :— 

On December 28, 1933, at about 6-20 p.m. 
in the evening, while Musammat Nasiban, 
a young maid-servant of the deceased 
Anwar Ahmad, was going along on the 
road, the accused Mohammad Sayeed 
Khan met her and made an indecent pro- 
posal to her and tried to catch hold of her. 
She avoided him and ran into her house 
and complained of ths conduct of Moham- 
mad Sayeed Khan to the lady of the house. 
Zawar Ahmad, the son of Anwar Ahmad, 
the deceased, heard the complaint of the 
maid-servant and went and informed his 
father, who was at the shop of one Lachh- 
‘man Halwai close by. Anwar Ahmad 
returned to his house and Zawar Ahmad 
stayed behind at the shop. Shortly after- 
wards Mohammad Sayeed Khan happened 
to pass by that shop and he made an 
indecent remark to Zawar Ahmad. Zawar 
Ahmad returned to his father’s house an 
complained to his father, Mohammad 
Sayeed Khan followed Zawar Ahmad and 
the two exchanged abuse, and then Moham- 
mad Sayeed Khan went away, but returned 
shortly afterwards with certain other per- 
sons, and called out to the inmates of the 
house to come and fight. Anwar Ahmad, 
Zawar Ahmad and Wali Mohammad came 
out of the house and Mohammad Sayeed 
Khan and his associates fell upon them with 


494 


lathis and injured Zawar Ahmad and Wali 
Mohammad with lathi blows, and Moham- 
mad*Sayeed Khan is said to‘have thrust a 
dagger into the breast of his nephew Anwar 
Abmad. Anwar Ahmad fell down, and appel- 
lant, along with his companicns, fled from 
the scene of the crime. Anwar Ahmad was 
taken tothe hospital but he breathed his 
last shortly afterwards. His corpse was 
brought back to the house, and then a 
report was made at the Police Station at 
about 8 P. m. that very: evening. A Police 
investigation followed and four persons, 
Mohammad Sayeed Khan, Khwaja Ahmad 
Khan, Ali Ausat and Ali Bakhsh were 
charged under ss. 323 and 147, of the 
Indian Penal Code, and Mohammad Sayeed 
Khan was further charged under s. 302 of 
the Indian Penal Code. 

The learned Sessions Judge acquitted 
all the accused of an offence of committing 
riot under s. 147, of the Indian Penal Code, 
but convicted Mohammad Sayeed Khan 
alone for an offence under s. 302 of the 
Indian Penal Code, and sentenced him to 
transportation for life. 

Prosecution Witress No. 1 Zawar Ahmad, 
and P. W. No. 2, Wali Mohammad, bave 
been disbelieved by the learned trial Judge 
on the ground that these witnesses tried 
to conceal the fact that the assault took 
place at the house of Babban Khan, and 
further because they made untrue state- 
ments on several points. We entirely 
agree with the estimate of the evidence of 
these two witnesses formed by the learned 
Sessions Judge. 

Prosecution Witness No. 3, Abdul Hakim, 
is a man of straw, and is a tenant of 
Mohammad Yusuf Khan, who is helping 
the prosecution. This witness, too, has in 
the opinion of the learned Sessions Judge 
made untrue statements on more than one 
point, and his testimony has been rejected 
by the trial Court, and we also find our- 
selves in complete agreement with the view 
of this witness’s statement taken by the 
trial Judge. 

As regards P. W. No. 4, Abdul Khaliq, 
the learned Sessions Judge writes that this 
witness made a bad impression upon him 
while in the witness-box and that not much 
value was to be attached to his evidence. 
We accordingly reject the evidence of 
Abdul Khaliq as being untrustworthy. 

The name of Shubrati (P. W. No. 5) is 
not mentioned in the first information report. 
He has made contradictory statements, and 
the learned Sessions Judge writes that 
the evidence of this witness also is open to 
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criticism. We must, therefore, reject the’ 


evidence of this witness also. 

- Prosecution Witness No. 6, Musammat 
Nasiban, isthe innocent cause of events, 
which ultimately terminated with the death 
of Anwar Ahmad, She, however, does not 
profess to be an eye-witness of the actual 
fight between Mohummad Sayeed Khan 
and Anwar Ahmad, and the actual commis- 
sion of the alleged murder by the accused 
Mohammad Sayeed Khan. 

Ali Athar (P. W. No. 9) is a witness 
examined by the Court under s. 540 of the 
Code of Criminal Procedure. This witness 
was not examined by the prosecution on 
the ground that he had been won over by 
the accused. This witness has deposed that 
Mohammad Sayeed Khan was also injured 
at the time when Anwar Ahmad received 
the tatal blow from a dagger, said to have 
been wielded by Mohammad Sayeed Khan. 
He further deposed that Zawar Ahmad and 
Wali Mohammad (P. W. No land P. W. 
No. 2) actually attacked Mohammad 
Sayeed Khan and caused him injuries, 
which were noted by the jail doctor at the 
time when Mohammad Sayeed Khan was 
admitted into the District Jail of Lucknow. 

The appellant, Mohammad Sayeed Khan, 
in his evidence has examined four witnesses. 
Defence Witness No. 1, Babu Bhagwati 
Sahai, is a jail doctor working in the Dis- 
trict Jail of Lucknow. He has deposed 
that the accused Mohammad Sayeed Khan 
was admitted in the District Jail of 
Lucknow on January 16, 1934, and that 
at the time of his admission he found. three 
injuries on his person. These injuries 
have been noted in the jail register, and 
the Superintendent of the Jail has verified 
the injuries noted by the jail doctor on the 
person of the accused Mohammad Sayeed 
Khan, and then initialled those entries. 
Among these injuries is an injury, the mark 
of which was ascab 1? inches long on the 
back and 14 inches from the middle line. 
This injury could not possibly have been 
self-inflicted, and it serves to support the 
story of the accused, which he has given 
in his defence. 

Defence Witness No. 2, Amir Hasan, 
has depcesed that he travelled with the 
accused, Mohammad. Sayeed Khan from 


Malibabad to Lucknow, on the night when. - 
Anwar Ahmad was killed, and that at that. : 
time Mohammad Sayeed Khan had one- 


de 


injury on his thigh, another on his back, < 
the third on his fore-arm and. several on.» 


his head and fore-head. 


Defence Witness No, 3, Abdul Hasan; ` 


4 
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is an ex-sepoy and an ex-tahsil peon, who 
gives an account of the occurrence, which 
completely exonerates the’ appellant Mu- 
hammad Sayeed Khan and proves that it 
was in self-defence that he inadvertently 
caused the death of his nephew Anwar 
Ahmad. l 

Defence Witness No. 4, Ganga Bakhsh 
Singh, zamindar, also corroborates the story 
told by D. W. No. 3, Abdul Hasan. After 
describing the scuffle that took place bet- 
ween Mohammad Sayeed Khan on the 
one hand and the two companions of Anwar 
Ahmad on the other, he has deposed that 
Anwar Ahmad attacked Mohammad Sayeed 
Khan with a knife, and that in self-defence 
Mohammad Sayeed Khan brushed Anwar 
Ahmad aside with his hands and the knife 
then pierced the body of Anwar Ahmad. 

The evidence of these witnesses has been 
rejected by the Jearned trial Judge. In 
‘our opinion the evidence of D. W. No.1, 
Babu Bhagwati Sahai, jail doctor, in 
charge of the District Jail of Lucknow, is not 
open to the criticisms made by the learned 
trial Judge, and we see no reason for dis- 
believing the evidence of this witness, 
specially when it is corroborated by the 
evidence of the Court witness Ali Athar (P. 
W. No. 9), who has also deposed that Mcham- 
mad Sayeed Khan was bleeding from the 
back and the thigh, and that at the time 
when Anwar Ahmad fell Mohammad Sayeed 
Khan was also injured, and blood was 
coming out of his forehead. As for the 
evidence of other defence witnesses examin- 
ed by Mohammad Sayeed Khan, all we can 
say is that it was not the bounden duty of 
Mohammad Sayeed Khan to prove how the 
deceased Anwar Ahmad met with his death. 
16 was for the prosecution witnesses to prove 
affirmatively and beyond all reasonable 
doubt that the accused Mohammad Sayeed 
Khan was responsible for the murder of 
Anwar Ahmad. 

In our opinion, upon the evidence adduc- 
ed on behalf of the prosecution, the appellant 
Mohammad Sayeed Khan was clearly en- 
titled to an acquittal, The version of the 
occurrence given by the prosecution wit- 
nesses. has been practically rejected “in 
toto” by the learned trial Judge, and we en- 
tirely agree with him in the reasons that he 
has - given for rejecting that evidence. 
There then remains no reliable evidence on 
behalf of the Crown, upon which the con- 
viction of the appellant, Mohammad Sayeed 
Khan, can safely be based. As observed 
by the learned trial Judge himself 


“the prosecution witnesses have by introducing 
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into their statements several deliberate falsehoods 
weakened the effect of their evidence and have only 
themselves to thank if these persons ‘the accused 
Khwaja Ahmad Khan and Ali Ausat’ are not 
brought to book.” 


Apart from the fact that the evidence of 
the prosecution witnesses has not been relied 
upon, because it is full of contradictions and 
falsehoods, there is the one cardinal fact 
that the appellant Mohammad Sayeed Khan 
received aninjury onthe back at the time 
of the occurrence, for which no satisfactory 
explanation is forthcoming. Upon the 
version of the occurrence set forth by the 
prosecution, this injury on the back of the 
accused Mohammad Sayeed Khan remains 
unexplained. We have, therefore, -reluct- 
antly come tothe conclusion that the ac- 
count of the occurrence given by the pro- 
secution witnesses is unworthy of credence, 
and upon that evidence the conviction of 
the appellant cannot be safely based. We 
regret the conclusion at which we have arrived 
but if the alleged murder of Anwar Ahmad 
goes unpunished and wunavenged, the 
blame lies entirely upon the heads of the 
relations of the deceased, who have chosen 
to give a very garbled and distorted ac- 
count of the true facts of the case. 

For the reasons given above, we allow 
this appeal, set aside the conviction and 
sentence passed upon the appellant, Moham- 
mad Sayeed Khan, acquit him of the offence 
charged, and order his immediate release. 


N. Appeal allowed. 





RANGOON HIGH COURT 
Second Civil Appeals Nos. 59 and 60 
of 1934 
June 22, 1934 
BAGULEY, J. 
ABDUL GAFOOR— APPELLANT 
versus 
KALICHARAN RESPONDENT 
Evidence Act ‘I of 1872), s. 145— Suits for damages 
for malicious prosecution — Statements of witnesses 
in criminal case compared with statements of same 
witnesses in civil case—Disregard of provisions of 
8, 145—Trial, if valid—Re-trial ab initio, necessity 


At the trials of certain civil suits for malicious 
prosecution and damages and in the appeals arising 
from the trials, the statements made by various wit- 
nesses at the trials were compared with the statements 
which they had made in the criminal proceedings, 
but the provisions of s, 145, Evidence Act, were 
entirely ignored. The statementsmade in the crimi- 
nal trial were not properly proved, and the witnesses 


did not have their attention drawn in cross-examina- 


tion to the particular points in which their evidence 
in the civil trials differed from the statements which 


“126 
they had made in giving evidence before the Magis- 
trate; ar fat, 

Held, that the trial was not properly conducted 
and that there should be re-trial .ab initio. Bal 
Gangadhar Tilak v. Shrinivas Pandit (1), relied 


on. j 

S. C. A. against a decree of the Assistant 
District Court, Pegu, dated December 16, 
1933. 

Mr. S. K. D. Gupta, for the Appellant. 

Mr. S. C. Guha, for the Respondent. | 

Judgment.— These two appeals arise 
out of two suits filed in the Township Court 
of Nyaunglebin East for recovery by two 
different persons of damages for false and 
malicious prosecution. Both the plaintiffs, 
Ramlagan and Abdul Gafvor, had been 
prosecuted by Kalicharan in one case 
before the Fourth Additional Magistrate of 
Nyaunglebin under s. 406, Penal Code. 
Abdul Gafoor had beer acquitted and 
Ramlagan had been discharged. At ihe 
trials of the civil cases and in the appeals 
arising from the trials the statements made 
by various witnesses at the trials were com- 
pared with the statements which they had 
made inthe criminal proceedings, but the 
provisions of s. 145, Evidence Act, were 
entirely ignored. The statements made in 
the criminal trial were not properly prov- 
ed, and the witnesses did not have their 


attention drawn in cross-examination to the” 


particular points in which their evidence 
in the civil trials differed from the state- 
ments which they had made in giving evi- 
dence before the Magistrate. 

A similar point was dealt with by the 
Privy Council in Bal Gangadhar Tilak v. 
Shrinivas Pandit (1', Both advocates who 
appear in these two apppeals, though on 
‘opposite sidés, agree that this is the case 
and that the trials .have been conducted 
‘wrongly throughout: Fortunately the Town- 
ship Judge who tried.the cases has been 
transferred ; so the cases can be re-tried in 
the Court in which they were originally 
tried. I therefore set aside both judgments 
and decrees appealed against and direct 
that. both cases be re-tried ab initio vy 
the present Township Judge of Nvyaung- 
lebin East. All costs hitherto to be costs 
in the cases as ultimately decided. I wouid 
nole that if by any mischance these new 
trials result in fresh appea's, they should 
be taken up by the District Judge himself 
if the then occupant of the post of Addi- 
tional District Judge is the same officer 


(1) 29. Ind. Cas, 639; AI R 1915 PC7: 421 A 125; 
39B 441; 13 A L J 570; 19 O W.N 729; 17 Bom. 
‘LR 527;22 CLJ1; 29M UJ 31;18M L T 1; (1915) 
M W N 484;2L W611 (P O). . 
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who dealt with the appeals in the first 
instance. : 
N. Re-trial ordered. 


—_—— 


. OUDH CHIEF COURT 
Second Civil Appeal No. 205 of 1933 
October 4, 1934 - 
Zia-UL-Hasan, J. 
GHISA—PLAInTIFF—APPELLANT 
versus - x 
WAHAJUDDIN AND ANOTAER— DEFENDANTS 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 11, Expl. 4— 
Suit for actual proprietary possession of land—Defen- 
dant claiming some kind of interest in it—Whether 
must put forward his claim as defence—Omission to do 
so—Subsequent claim—Whether barred, , 
When a suit is for actual proprietary possession. 
of land and the defendant to the suit claims soma | 
kind of interest in that land. he must put forward * 
his claim as a defence to the suit, and unless he 
does so, any subsequent claim made by him must 
be deemed to be barred by Explanation 4 tos. 11 of 
the Code of Civil Procedure. 


S.C. A, against an order of the Subordi- 
nate Judge, Rae Bareli, dated May 7, 
1932. ; 

Mr. Ram Charan, R. S., 
lant. 

Mr. Akhtar Husain, 
ents. 

Judgment.—This is a second appeal 
against a decision. of the learned Sub- 
ordinate Judge of Rae Bareli who revers- 
ed the decree of the Munsif of Rae 
Bareli. 

The suit from which this appeal has 
arisen was brought by the plaintiff-ap-~ 
pellant for possession of mango and 
mahwa trees that were said to be stand- 
ing on the plots Nos. 187 and 488 cor- 
responding to old plots Nos. 290 and 291 
of village Chak Nizam, Perganna Rae 
Bareli and for Rs. 25 mesne profits. 

It appears that the plots referred to 
are in the zamindari of the defendants- 
respondents.. While the respondents were 
minors, their mother sold these plots 
along with other property to Meharban, - 
uncle of the present appellant, by a sale- 
deed dated August 3,1914. In 1926 when 
the defendants came of age they brought 
a suit for possession of.the plots against ` 
the present appellant and Rampal, son 
of Meharban, treating them as trespassers. 
This suit was decreed and the present 
respondents. obtained possession of. the 
plots through Court in 1927. The appel- 
lant’s case was that the plots in question ` 
had mahwa and mango trees planted by 
his predecessors and that he and his pre- 


for the Appel-- 
for the Responde 


ki 


- defendants-respondents. 


` -trees, and that 


+ 
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<decessors. had been. in possession of those 
“trees before the suit was: brought by the 
On these allega- 
‘tions he sued for possession over the 
‘trees and for mesne profits. 

It was denied by the present respondents 
‘that the trees standing on the plots in 
-question were owned by the plaintiff-ap- 
pellant or his ancestors and they pleaded 
‘that the suit was barred by .s.11 of the 
‘Code of Civil Procedure. A further plea 
was taken that the suit was also barred 
Ay 8.47 of the Code. ; 

The trial Court held that the trees in 
‘suit belonged to the plaintiff-appellant 
-and further holding that the suit was not 
barred either by s. 11 or bys. 47 ofthe 
‘Code of Civil Procedure, decreed the 
plaintiff's suit. The learned Subordinate 
Judge reversed the findings of law about 
the bar of s. 11 of the Code of Civil 
Procedure arrived at by the trial Court 
and dismissed the suit. 

I have heard the learned Counsel for the 
‘parties and am of opinion that the view 
taken by the learned Subordinate Judge 
was quite correct. As oneo! the reasons 
given by the lower Appellate Court for 
the view adopted by it was that usually 
land carries with it everything which 
-stands on it, the learned Counsel for the 
-appellant relied upon s. 8 of the Transfer 
-of Property Act and contended that as 
the mother of the defendants-respondents 
was not the owner of the trees standing 
-n the land in question and was not 
therefore capable of passing an interest 
in those trees, it cannot be said that the 
:sale-deed executed by her in favour of 
Meharban transferred any- interest in the 
consequently the decree 
passed in favour of the respondents in the 
previous «suit should not be taken to 
shave included the interest in the trees. 
No doubt the present respondents in their 
suit of 1926 mentioned the sale-deed 
-executed by their mother, but paras. 4 
-and 10 of their plaint (Ex. A?) clearly show 
that they treated the present appellant and 
Rampal as mere trespassers and sued for 
“actual proprietary possession” of the land. 
Explanation + tos. 11 of the Code of.Oivil 
Procedure provides that any matter which 
might and ought to have been made a 
ground of defence or attack in the former 
uit shall be deemed to have been a 
matter directly and substatially in issue 
in such suit.. Now, the question is whether 
-or not it was incumbent on the present 
appellant to have put up his claim about 
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possession over the trees in the previous 
suit, and, in view of the nature of the 
defendants-respoudents’ claim in that suit, 
I am clearly of opinion that it was. It 
seems to me that when a suit is for- 
actual proprietary possession of land and 
the defendant to the suit claims some 
kind of interest in that land, he must 
put forward his claim as a defence to the 
suit, and that unless he does so any 
by him must be 
deemed to be barred by Explanation 4 to 
s. 1] of the Code of Civil Procedure. 

The appeal has, therefore, no force and 
is dismissed with costs to the respond- 
ents. 

N. f Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 1735 of 1933 
June 6, 1934 
Aqua Hatpas, d. 
MUHAMMAD SADIQ—JupemEntT-pgBTo2 
—APPELLANT 
versus ; 
CHUNI LAL -— DECRER-HOLDER 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 59, 55 (3) 
(4)— 5S. 59, if controlled by s. 55 (3) and @)— 
Judgment-debtor suffering from serious illmess—Duty 
of Court to release him. 

The provisions of s. 59 of the Civil Procedure Code 
are self-contained and are not controlled by the pro- 
visions of s 55 (3) and (4) and are based on purely 
humanitarian grounds. Ifa judgment-debtor is 
suffering from-serious illness, Oourts of justice 
would be well advised in ordering his re- 
leage so as to escape the moral responsxbility if any- 
thing happens to him in the event of his being sent 
to jail. h F 

F.C. A. from the order of the Senior 
Sub-Judge, Delhi, dated the November 6, 


1933. 


Messrs. Shamair Chand and Muhammad 
Amin, for the Appellant. 

Messrs. J. N. Aggarwal and S. M. Sikhri, 
for the Respondent. 


Judgment.—Chuni Lal obtained a 
preliminary decree on a mortgage against 
Muhammad Sadiq. He afterwards obtain- 
ed final decree. The decree was executed 
and I understand that the property covered 
by the mortgage was sold. The decree- 
holder then applied for a personal decree 
against the judgment-debtor for the balance 
of the amount. This he obtained on the 
July 25, 1928, for a rum of Rs. 42,000 odd. 
On. the Jane 5, 1933 the decree-holder’ 
applied for execution of, his decree by the 
arrest of the judgment-debtor. OnJune 10, 
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1933, the judgment-debtor was arrested. 
He made an application in which he stated 
that he was seriously ill and asked the Court 
to release him on the ground of his illness. 
He produced Dr. Jiwan Das who is attached 
to a hospital in Delhi and who has been 
treating thejapplicant as an in-door patient. 
Dr, Jiwan Das introduced the petitioner to 
Col. Wilson, I. M. S., Civil Surgeon, who 
has given him the following certificate: 

“I have examined Muhammad Sadiq, son of Abdul 
Rahim brought to me for consultation by Dr Jiwan 


Das under whose treatment he has been for the last 
month. 

He is aged 70 but looks very much older; is feeble 
and is suffering from diabetes with 425 per cent © 
sugar in hie urine, likewise albumen. Considering his 
age and his disease, I feel that his condition is very 
grave and he should be looked after very carefully.” 


The Civil Surgeon has given evidence 
also before the Court in support of the 
certificate. The Court below, however, 
rejected the application. In my opinion, 
having regard to the certificate given by 
Colonel Wilson and the evidence with which 
he has supported it, the Court below was not 
justified in refusing to release the applicant 
onthe ground of illness. It was argued 
befcre me on behalf of the opposite party 
that the provisions of 8.55, sub-ss. 3 and 4, 
Civil Procedure Code, should be resorted to 
and the order of release should not be 
unconditional. I have considered this 
matter very carefully and, in my opinion, 
the provisions of s. 59 of the Civil Procedure 
Crde are self-contained and are not con- 
trolled by the provisions of s. 55 (3) and (4) 
and are based on purely humanitarian 
grounds. Ifa judgment-debtor ıs suffer:ng 
from serious illness the Courts of Justice 
would be well advised in ordering his 
release so as to escapethe moral responsibi- 
lity if anything happens to him in the 
event of his being sent to jail. I, therefore, 
set aside the order of the learned Senior 
Subordinate Judge and cancel the warrant 
of arrest. The security bond is discharged. 
NO order as to costs. 


N. Order set aside. 


—-— 


_ OUDH CHIEF COURT 
Criminal Reference No. 32 of 1934 
September 24, 1934 
THOMAS; J. 
EMPEROR—CompuaInant 
versus 
CHHEDAMMI AND OTHERS— ACCUSED 
Criminal Procedure Code ‘Act V of 1894), s. 215— 
Two dacoity cases—Material witnesses amined 
esparately—Carbon copies of statements of merely 
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formal witnesses in one case filed in the other— 
Whether irregularity— Power of Sessions Judge to 
summon and examine them. £ 

It is not necessary for the prosecution to produce 
all the evidence before the Committing Magistrate. 
Where allthe material witnesses in two dacoity cases 
have been examined separately but as regards- 
certain merely formal witnesses, their statements in 
one case are the carbon copies of their depositions- 
in the other case, the Sessions Judge can easily 
rectify the irregularities ashe has ample powers to- 
summon and examine them in his own Oourt.. 
Emperor v, Jhabwala 11), referred to. 

Or. Ref. made by the Sessions Judge of 
Unao. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 

Mr. P. N. Chaudhari, for the Accused. 

Judgment.—This is a reference under 
s. 438 of the Code of Criminal Procedure: 
by the learned Sessions Judge of Unao re- 
commending that the commitment of the 
two dacoity cases, i. e., Bhademu dacoity 
and Hasnapur dacoity, be quashed. 

The learned Sessions Judge has takem 
great pains in writing out the details and’ 
irregularities which have been committed 
by the Magistrate, and it is a matter of 
regret that the learned Magistrate should: 
have been so careless in certain respects: 
in enquiring into these important cases. 
Under s. 215 of the Gode of Criminal Pro- 
cedure a commitment can be quashed by 
the High Court only and only on a point 
of law. As to objection No. 1 in the 
reference order, that is, that the statements: 
of the 16 witnesses in the Hasnapur da- 
coity case are the carbon copies of their 
statements in the Bhademu dacoity case, 
it has been pointed out to me by the learn- 
ed Assistant Government Advocate that, 
all the material witnesses in the two da- 
coity cases have been examined separate- 


ly and these 16 witnesses, whose statements ` 


in the Bhademu dacoity case were taken 
and carbon copies made are. merely for- 
mal witnesses. The learned Sessions Judge 
can very easily rectify these irregularities. 
I would invite his attention tothe case of 
Emperor v. Jhabwala (1) where it was held 
that it was not necessary for the prosecu- 
tion to produce all the evidence before the 
Committing Magistrate. 

The accused now have notice of all evi- 
dence to be produced inthe Court of Session: 
and they will not in any way be pre- 
judiced. 

I have considered all the objections: 
raised by the learned Sessions Judge and 
in my opinion they can easily be reme- 

(1) 145 Ind. Cas. 481: 55 A 1040; (1933) AL F 


799; LR14 A 259 Cr; 34 Or. L J-967;6 RA65;A 
I R 1933 All. 690; (1933) Or. Oas. 1202. 
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died. He has ample powers to summon 
and examine these witnesses in his own 
Court, 

Mr. P. N. Chaudhari who appears for 
accused Hardeo Singh and Mahopal Singh 
has strongly urged thatthe commitment 
‘should not be quashed as it would mean 
unnecessary delay and expense to the ac- 
cused. If I quash the commitment on 
these technical grounds it will take about 
a year by the timethe case is decided by 
the Court of Session. 

I accordingly reject the reference, Let 
the papers be returned to the learned 
Sessions Judge. 

N. Reference rejected. 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 12 of 1933 
April 17, 1934 i 
Mirrer AND MONAIR, JJ. 
PRANBALLAV SAHA AND ANOTHER — 
PLAINTIFFS— APPELLANTS 


versus 
BHAGBAN CHANDRA SEAL AND OTHERS 


— RESPONDENTS 

Transfer of Property Act (IV of 1882 before 
amendment of 1929), s. 60—Transfer of equity of 
redemption of part of mortgaged property—Release 
of other by mortgagee after transfer—Transferee, 
when entitled to claim redemption 

If a mortgagee with notice that the 
of redemption in a part of the mortgaged 
property has been conveyed, releases any 
part of the mortgaged estate, hə is bound to abate a 
proportionate part of the mortgage debt as against such 
purchaser. In other words, a mortgagee cannot re- 
lease a part of the mortgaged land, and then seek 
to enforce his entire claim upon another portion in 
which third parties have become to his knowledge 
interested as assignees of the equity of redemption, 
Surgiram Marwari v. Barhamdeo Prasad (2), follow- 
ed. 

But such a notice tothe mortgagee is essential. 

n the absence of such a notice, therefore, the trans- 
teree cannot claim the redemption of his property 
only. 

[Case-law referred to] 451, 0,657, reversed. 

L. P. A. against the judgment of M.N. 
Mukerji, J., dated January 6, 19338, and 
reported as 145 Ind. Cas. 657. 

Messrs, D, N. Bagchi and Hare Krishina 
Pramanik, for the Appellants. 


Mr. Kalipada Chakravarty, for the Res- 
pondents. 

Mitter, J—This appeal has been pre- 
ferred by the plaintiffs under s. 15 of 
the Letters Patent from a decision of my 
learned brother Mukerji, J., and arises 
in an action commenced by the appellants 
for enforcing a mortgage security. It is 


equity 
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not necessary to restate the facts asthey 
have been stated with sufficient fulness 
by my learned brother Mukerji, J. The 
question of law which falls for determina- 
tion in this appeal is whether defend- 
ant No. 8 who isa purchaser of a portion 
of the equity of redemption is entitled to 
redeem his property only when subsequent 
to his purchase the plaintiffs without the 
knowledge of the said purchase released 
from the mortgage some other of the 
mortgaged properties. The contention of 
the plaintiffs-appellants before us is that 
it is only when the mortgagee grants a 
partial release with the knowledge of 
change of ownership of a part or the 
whole of the mortgaged properties that 
a partial redemption is to be allowed and 
that where he does so without any such 
knowledge the transferee has no equities 
in his favour on which he can rely for 
claiming such partial redemption. The 
learned Judge points out that he has not 
been able to discover any authority 
bearing on the question and he has come 
to the. conclusion that where the transferee 
could never have the knowledge of release 
as in the present case where a release 
took place after the transfer, partial redemp- 
tion can be insisted on. In coming to 
this conclusion Mukerji, J., has relied on 
certain equitable grounds and itis best 
to reproduce what he has said in this 
connection. i 

“An innocent transferee ofa part of the equity of 
redemption too has his rights protected on equitable 
considerations, In my judgment, such a transferee 
is entitled to urge on equitable grounds that when 
he took the transfer there was one indivisible 
mortgage, and when after he acquired an interest 
in the equity ofredemption, the integrity of the 
mortgage was broken by the mortgagee and the 
mortgagor behind his back, he is entitled to claim a 
partial redemption, the mortgagee himself being no 


longer competent to rely on the integrity of the 
mortgage.” i 

In considering this question we must 
first turn to the legislative provision for 
partial redemption in the Transfer of 
Property Act. This is contained ins. 60 
of the Act as it stood before its amend- 
ment by the ‘Transfer of Property 
Amendment Act of 1929, the suit having 
been commenced in 1928. Section 60 so far 
as is material ran as follows: 

“Nothing in this section shall entitle 
interested in a share only of the mortgaged 
property to redeem his own share only on pay- 
ment of a proportionate part of the amount 
remaining due on the mortgage except where a 
mortgagee, or if there are more mortgagees than 
one, all such mortgagees, has or have acquired in 
whole or in part the share of a mortgagor.” 


This section would seem - to suggest 


a person 
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that a part of the mortgaged property is 
not to be redeemed except on the payment 
of the mortgage money, the only excep- 
tion:to the rule being the case of the 
mortgagee having himself acquired part 
of the mortgaged property. On a strict 
construction of this ^ section it has been 
recently heldby a Full Bench of the Madras 
High Court in the 
Raman (1) in which the judgment was 
delivered by Sir John Wallis, C. J., as 
he then was, that a mortgagee voluntarily 
releasing from the suit a portion of the 
mortgaged property is not hound to abate 
a proportionate part of the debt and is 
entitled to recover the whole of the mort- 
gage amount from any portion of the 
mortgaged properly. This view is clearly 
opposed to the view of this Court in the 
case of Surjiram Marwari v. Barhamdeo 
Prasad (2). The general rule deducible 
from the authorities of this Court is 
stated in Sir Rash Behari Ghose’s classic 
book on the Law of Mortgages in the follow- 
ing words: - : ii 
. “The general rule on the subject is that the 


rights of persons who have: acquired an interest 
in the mortgaged estate since the making of the 


niortgage, of which the mortgagee has notice, cannot 
be defeated or impaired by'any' subsequent arrange- 
ment to. which they are not parties. If therefore 
a mortgagee with notice that the equity of redemp- 
tion in a.part of the mortgaged property has been 
conveyed, releases any part of the mortgaged estate, 
he- must abate a proportionate part: of the mort- 
gage debt as against such purchaser. In other 
words a mortgagee cannot Telease a partof the 
mortgaged land, and then seek to enforce his entire 
claim upon another portion in which third parties 
-have become to his knowledge interested as as- 
signees of the, equity of ‘redemption.” See Ghose's 
Law of Mortgages, Edn. 5, p. 336. 


This: general rule is supported by the 
following decisions of the Calcutta High 
Court, Hariv: Velliot (3), Imam v. Baijnath 
(4); Hakimlal v. Ram Lat (5), Mir Eusuff 
v. Panchanan 6 Ind. Oas. 842 (6) and 
Dalip Narayan v. Chait Narain 17 Ind. 
Cas. 927 (7). Although it is pointed out 
by Sir Dinshaw Mulla in his recent 
commentary on the Transfer of Property 
Act that the Calcutta decisions regarding 
the interpretation of s. 60 to the effect 
that the principle of the sections affects 
the case of a release by the mortgagee are 


(1) 42 Ind. Oas 352; A IR 1918 Mad. 1030,40 M 
aon; 3 ML J21;. 6 L W40; (97)MWN 
752. ‘ 

(10 LJ 337. 

(3) 30 C 755; 7 0 W_N 723. 

(4) 33 0613; 3 OL J 576; 10 O W N 551. 

(5)6 0 L J 46 

(0) 6 Ind. Oas. 842; 150 WN 800; 11 O L J 


639. 
: (1) 17 Ind. Cas, 927, 
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erroneous, we are bound to follow the 
course of decisions of this Court. The 
learned comentator in his note under s. 60° 
under the heading ‘Release of a share by” 
the mortgagee’ says’ this: 

“Even prior to the amendment it was recog-- 
nized that the cases which held that a release by” 
the mortgagee of a share was equivalent to: 8- 
purchase by the mortgagee of that. share were- 
incorrect for the effect: of the ‘release is only to~ 
diminish the mortgagee's security and the rest of 
the property remains subject" to the mortgage for~ 
full amount.” i : ; uo 

Under the recent amendment in 1929 
it is to be noticed that the’ insertion of’ 
the word ‘only’ after ‘the word ‘except’ ia 
the last paragraph of the section makes. 
it clear that there can be proportionate 
abatement only where the mortgagee has 
acquired an interest in the equity of” 
redemption. Butthe amendment does not. 
govern the present case. The question. 
however whether notice `of the transfer of 
the equity of redemption is essential, has- 
never been directly raised in this country 
though such notice is necessary both in. 
the English as: wellas ‘in the American 


Law. In thecase of Kettlewell v. Watson. 
(8), Fry, L. J., formulates the legal posi-- 
tion thus: 7 : ee, 


“The argument put forward was this, that there- 
had been a release :of the plaintiffs: lien by their- 
giving it up in certain cases l can conceive- 
that if a person who was entitled to a lien upon. 
properties, which he knew to belong to A, B. Cand 
D released the lien to A, he could’ not afterwards- 
insist upon it as against B, C ‘and D because- 
he would without their privity and consent 
be increasing the burden on them, But it- 
appears to me that in order to raise such an. 
enquiry you must show that he knew that the 
estate which had originally been. in one person;, 
had got intothe hands of various persons.’ No such 
evidence has been adduced in the present case; 
Kettlewell v. Watson (8), at p. 714%. On appeal Kettle-- 
well v. Watson (8). . | 

Fisher in his law on mortgages In. 
para. 1522 states the law as indicated in. 
the decision of Fry, L.J., in the following: 
words: Ka ee a E 

“Jf part of an estate be released from a lien, the- 
release will present the lien from being enforced. 
against any part of the property which at the time- 
of the release had got into the hands: of other- 
persons, with the knowledge ‘of the owner of ‘the . 
lien.” > i 

The American Law is stated in Jones on- 
Mortgage, para. 723 as follows: The 
morigagee who has actual or constructive: 
notice of the equity of such purchaser: 
must regard it and therefore if he re— 
leases a part of the mortgage debt he 


must abate a proportionate part of the 
(8) (1884) 21 Ch. D F85; 51L J }Ohb. 281; 30W R- 

402; 46 LT 83 on App 26 Ch. D!O1 : 

| *Page of 21 Ob. D.— [Kd] 
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mortgage debtas against such purchaser. 
The principle on which this rule is based 
is explained in one of the American 
cases in Brooks v. Benham (9), cited in the 
decision of A. T. Mookerjee, J. in Mir 
Eusuff v. Panchanan (6), åt p: 805* in the 
. following words: 
“While the whole of the debt is secured by the 
whole of ‘the land’ such parcel of the land as 
between the different properties is equitably sub- 
ject only to so much of the debt as corresponds 
to the proportion between its value and the value 
of all the land; and ifits owner should be compelled 
tó redeem the mortgage ‘he can resort to the others 
for a rateable contribution and for that purpose is 
-entitled to’ the benefit of subrogation to the mort- 
gage-title To release any particular parcel from the 
mortgage incumbrance is to make, as respects that, 
any such enbrogation impossible. The mortgagee 
therefore releases at his peril if he had notice of 
the conveyance out of which the equities in ques- 
tion arise; and if he does so without receiving 
from the releasee his proper contributory share of 
the debt, he‘is still equitably chargeable with the 
residue of that share ‘in favour of the owners of 
e the remaining parcels.” wi 
Weare therefore of opinion thabin the 
absence of any authority directly covering 
the question in issue, we should be pre- 
pared to follow the English and American 
authorities on the point, and with great 
respect we differ in view of these authorities 
from the conclusion arrived at by our 
learned brother Mukerji, J., in this 
behalf. It remains to notice two cases to 
< which reference was made by the learned 
Advocate for the respondent. In the case of 
Hari v. Velliat (3), it was no doubt held 
that where the mortgagee released one of 
the mortgaged properties the morigage 


should be treated as having been split up - 


and the release should be held to have the 
same effect as if the mortgagee had him- 
“self bought the property released and the 
mortgaged debt should be apportioned 
between that property and the mortgaged 
property. In this case suit upon the 
mortgage was brought without making 
the purchaser of one of the mortgaged 
properties from the mortgagor which had 
been released by the mortgagee, a party to 
the suit, it was held that the suit could 
not be dismissed on that ground as the 
property cannot strictly speaking be con- 
“sidered property comprised in the mortgage. 
The precise question now raised before 
us did not arise in that case. The next 
case is that of Mukta Keshi v. Ramani (10), 
decided on February 2, 1923, by B. B. 
Ghose and Panton, JJ. In this case the 
mortgagee after relinquishing his claim 
(9) 66 Am St. Rep. 8/. i K v4 
(1) 98 Ind Cas 504; A LR 1927 Oal. 195, 
*Page of 15 O. W. N.—| Æd.] 
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on a portion of the mortgaged property 
was held not entitled ‘to throw the whole, 
burden of the mortgaged debt on the 
remainder of the properties. “What happened 
in this čase waa that the mortgaged did 
not desire to proceed against certain 
portion of the mortgaged properties which 
were purchased by her husband’ and ‘her 
husband’s brother at sales by which‘ only 
the equity of redemption passed to them. 
The learned Judge! followed the decision 
in Surjiram Marwari v. Barhamdeo Prasad 
(2) and refused to follow the Fall : Bench 
of the Madras High Court in Peru Mal 
v. Raman (1). In these two. cases the 
precise question now before us’ did not 
arise for determination. ` 

The result is that the judgment of my 
learned brother Mukerji as well as of. 
the Courts below must be set ‘aside’ and 
the following decree will be made. There 
will be a preliminary decree for sale of 
all ‘the mortgaged properties except the 
property ` released. A decree is passed 
for the sum claimed which’ représents-the 
principal “amount of the mortgage with 
interest up to the date of the suit and 
Interest at the bond rate on the principal 
amount fromthe date of the silit till the 
date fixed by the decree of the first Court 
as the period of grace, and thereafter at 
the rate of six’ per cent. per annum till 
the date of payment. If this sum is not. 
paid” within 3 months from this date the 
mortgaged properties .as in the amended 
plaint would be sold. The: plaintiff is 
entitled to his costs in all the Courts 
against defendant No. 8 and the costs of 
the first Court against the other defen- 
dants. The costs are to bé added to the. 
mortgage money. i oz 

McNair, J.—I agree. 

D. : Appeal allowed. 


—_—_—_— 


RANGOON HIGH COURT 
Special Second Civil Appeal No, 247 
; of 1933 
June 25, 1934 
DUNKLEY, J. 
BHABI DUTT—AppELLANT 
versus 
RAMALALBYAMAL—RgsponDENT 
Transfer of Property Act (IV of 1852), 88. 04, 53-4 
—Transfer of movableand immovable property by 
one deed—Deed unregister ed— Consideration single — 
Interest in movable property, if passes—S, 53-A, if 
applies to movable property. 
Where a document transferring both movable and 
immovable property for a single consideration, ie. 
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not registered though compulsorily registrable in 
order to affect immovable property, it cannot affect 
the movable property the reason being that the 
document contains one transaction for one considera- 
tion and there is no separate transaction concerning 
the movable property. C. Bevan Petman v. Ganesh 
Das (1) and Bisheshar Lal v. Bhuri (2), relied 
on, 

„Doctrine of part performance as 
s. 53-A, Transier of Property Act, can 
tion under any circumstances 
t 


laid down in 
have no rela- 
to movable proper- 


= Sp. 8. CO. A. against the decree of the Dis- 
trict Court, Katha, dated October 24, 1933. 
Mr. K. C. Sanyal, forthe Appellant. 
Mr. A. N. Basu, for the Respondent. 


` Judgment.—The plaintiff-appellant, 
Bhabi Dutt, obtained a decree against 
Appasola, 2 Hindu widow, as the legal 
representive of her deceased husband, 
Punar Ram, and in execution of that decree 
he attached certain cattle which formed 
part of the estate of his deceased-debtor. 
The defendant-respondent, Ramlalbyamal, 
applied’ for removal of attachment on the 
ground that these cattle had been sold 
outright to him by Appasola and that 
they were in his possession, and the attach- 
ment was removed. Then the plaintiff- 
appellant instituted a suit against the de- 
fendant-respondent, under O. XXI, r. 63, 
Civil Procedure Code, for a declaration 
of his right to attach and bring to sale 


these cattle in execution of his decree.. 


His suit was decreed in the Sub-Divi- 
sional Court of Mogok, but this decision 
was reversed on appeal to the District 
Court of Katha. 

It appears that prior to his death on 
February 7, 1931, Punar Ram purported 
to mortgage to the respondent, Ramlal- 
byamal, for a consideration of Rs. 15,000, 
28 cows, 16 goats, a holding of garden 
land and a dwelling house and cattle 
shed built thereon. The mortgage docu- 
ment was written on a sheet of stamp 
paper, but was not registered. On De- 
cember 14, 1931, after the death of Punar 
Ram, his widow Appasola purported to 


` sell outright to the respondent the whole 


of this movable and immovable property 
for the amount then due on the mortgage 
and a further cash advance of Rs. 350. 
The document embodying the terms of this 
alleged sale was written on the reverse of 
the mortgage document. Neither document 
was registered. 

Now, itis quite clear that, so far as the 
immovable property was concerned, both 
these documents were inadmissible in 
evidence to prove either the mortgage or 
the sale, and they are equally inadmissible 
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even as regards the claim’ in respect of 
movable property, for where movable as 
well as immovable property is transferred 
by a document for a single consideration, 
which document though compulsorily 
registrable in order to effect the im- 
movable property, is not registered, it 
is equally ineffectual, to affect movable 
property, the reason being that the docu- 
ment embodies one transaction for one 
consideration and there is no separate 
transaction concerning the movable pro- 
perty : C. Bevan Petman v. Ganesh Das 
(1) and Bisheshar Lal v. Bhuri (2). Oon- 
sequently, neither the mortgage document 
nor the document of outright sale was 
effectual to transfer any interest in these 
cattle, and, as the terms of these trans- 
actions have been reduced to writing, 
neither the mortgage nor the sale can be 
proved by oral evidence. In reply to 
the argument that the ownership of this 


` property was not atfected by the two 


documents in question, learned Counsel 
for the respondent has relied upon the 
doctrine of part performance as now laid 
down ins. 53-A, Transfer of Property Act, 
but the doctrine of part performance can 
have no relation under any circumstances 
to movable property.- Consequently, the 
sale of these cattlé to the respondent, has 
not been proved and therefore they still . 
remain part of the estate of the deceased 
Punar Ram. This conclusion is sufficient 
to dispose of this appeal, but I desire to. 
remark that it is clear that in the trans- 
action of December 14, 1931, the respon-- 
dent over-reached the ignorant widow 
Appasola, and was guilty of fraud and. 
misrepresentation in obtaining her signature 
to this document. There is clear evidence 
that the property purported to be trans- 
ferred to him was in value considerably 
in excess of the amount due to him by 
the deceased plus the amount advanced 
by him to the widow in cash, and that 
he obtained her signature on this document 
by representing that if all the assets of the 
deceased were transferred to him he would 
make himself responsible for payment of . 
the dues of all othet creditors of the 
deceased. ‘This understanding he has 
failed to carry out. The judgment and 
decree of the District Court, Katha, cannot 
be supported and they are- reversed, and 
the decision of the Sub-Divisional Court 


(1) 34 Ind:' Oas. 542; A I R 1916 Lah, 372;49PR 
1916; 144 P ‘V R 1916; 149 P L R 1916. 

(2) 56 Ind Qas. 595; A I R 1920 Lah. 20; 1 Lab.” 
436; 230 P L R (L) 147. T 2 
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of Mogok is restored with costs through- 
out; Advocate’s fee in this Court five gold 
mohurs, : f 
I would, however, note that the decree 
of the Sub-Divisional Court is in the wrong 
form for it is not in accordance with the 
prayer made by the plaintiff-appellant in 
his plaint. The decree is unnecessarily 
verbóse and should not state that the sale 
of the attached properties by Appasola 
-is void, but should merely state that the 
'- properties in suit, viz., ten cows, are 
liable to attachment and sale in execu- 
tion of the plaintiff-appellant’s decree in 
suit No. 140 of 1931, of .the Township 
Court of Mogok. 
D, Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 271 of 1933 
July 4, 1934 
MUKERJI AND S. K. Guosz, JJ. 
BIR BIKRAM KISHORE MANIKYA 
BAHADUR—DECREE-HOLDER - APPELLANT 
Versus 


RAJ KUMAR PAL AND ANOTHER —Jupe- 
MENT-DEBTORS—RESPON DENTS. j 
Civil Procedure Code (Act V of 19033,0. XXI, rr 35, 
95—Delivery of possession—Acts necessary to be done by 
oficer entrusted with duty of giving delivery ~Posses- 
sion by demolition of pucca structures—Whether can 
be granted h 
The acts necessary to be done by the officer who 
is entrusted with the duty of executing a writ for 
delivery of possession issued under O. XXI, r. 95, 
Civil Procedure Oode, must vary according to 
the circumstances of each particular case, 
the only test of sufficiency of such acts being 
that they should put the purchaser in effective 
sand complete possession as against the judgment- 
‘* debtor or his representatives or persons claiming 
under a title created by him subsequent to the 
attachment of the property. Ifthe judgment-debtor 
or any such persons refuse to vacate, he has to be 
removed, because otherwise the delivery falls short 
of the test. But the “demolition of a pucca structure 
which ison the land covered by a decree or bya 
purchase made in execution of a decree is not neces- 
sary in order to make the possession delivered 
effective and complete as actual or khas possession. 
Government of Bengal v. Alimaddin (1) and Radha 
Gobinda Saha v. Brijendra Coomar Roy (2), referred 
to 

A. from an appellate order of the Sub- 
Judge, First Court, Tippera, dated February 
25, 1933. : 

Messrs. Ramesh Chandra Sen and Nri- 
pendra Chandra Das, for the Appellant. 

Mr. Amarendra Mohan Mitra,.for the 
Respondents. 

Judgment.—The appellant as decree- 
holder has purchased a taluk in execution 
of a rent decree and has applied for deli- 
very of possession under O. XXI, r. 95 of 


152—55 4 56 
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the Code by demolition of pucca structures. 
The Munsif held that the prayer for 
delivery of possession of the land: by 
breaking down the building on it cannot 
be entertained and “delivery of possession 
ofthe land only should be given.” The 
Subordinate Judge on appeal affirmed the 
said order of the Munsif. 

In our opinion the prayer of the appellant 
for delivery of possession by demolition of 
the pucca structures cannot be allowed. 
Order XXI, r. 95 of the Code entitles the 
purchaser to be put in possession of the 
purchased properties—the lands in this 
case—“and, if need be by removing any 
person who refuses to vacate the same”. 
The acts necessary tobe done by the officer 
whois entrusted with the duty of execut- 
ing a writ for delivery of possession issued 
under this rule must vary according to 
the circumstances of each particular case, 
the only test of sufficiency of such acts 
being that they should put the purchaser ~ 
in effective and complete possession as 
against the judgment-debtor or his repre- 
sentatives or persons claiming under a title 
created by him subsequent to the attachment 
of the property. If the judgment-debtor 
Or any such persons refuse to vacate, he 
has to be removed because otherwise the 
delivery falls short of the test. Order 
XXI, r. 35, sub-rr. (1) and (8) relate to the 
same kind of possession, namely actual or 
khas possession which the holder of a 
decree is entitled to, as a purchaser is 
entitled to get under O. XXI, r, 95. Sub-r. (1), 
r. 35, is worded similarly as r. 95; and sub-r. 
(3), r. 35 lays down a special procedure in 
respect of a buildingor enclosure. But no- 
where isit said in the law that the demo- 
lition of a pucca structure which is on 
the land covered by a decree or by a 
purchase made in execution of a decree- 
is necessary in order to make the posses- 
sion delivered effective and -complete as 
actual or khas possession. The prayer 
for demolition of the structures therefore 
has been rightly refused. 

The appellant has drawn our attention 
to certain observations of Rankin, O. J., 
in the case of Government of Bengal v. 
Alimuddin (1), as suggesting that the auc- 
tion purchaser is entitled to have the pro- 
perty without the property being: burdened 
with the huts, which were the structures in 
that case. The learned Judge before whom 
the case was cited was inclined to think 


(1) 144 Ind. Cas, 517: A I R 1933 Oal. 469; (1933) 
Cr. Cas, 749; 34 Or. L J 826; 57 0 LJ 4; 6R 
0 45. Ki ge ee 
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that in that casethe huts were probably 
erected ailer the attachment of the property 
purchased. Whether this is correct or.nof, 
we cannot say; but in any case -the observa- 
tions were not pronounced as a decision on 
any contention tothat effect. The, view we 
take of the question finds support in the 
decision of this Courtin the case of Radha 
Gobinda Saha v. Brijendra Coomar Roy (2), 
in which the question was directly raised 
and decided in the case of some buildings 
which were not covered by the decree which 
was sought to be executed by the decree- 
holder concerned. Also in the judgment 
of this Court in M. A.No. 475 of 1926 (not 
reported), it has been observed: ‘ = 
“If there is any structure of the defendants judg 
ment-debtors, the plaintiffs in taking khas possession 
of the lands would get khas possession of the stru- 
tures algo, if not previously removed by the judgment- 
debtors and then the plaintiffs may remove them or 
keep them up as they choose.” etc. í 
The possession which the Court will 
give will not, in our opinion, be concerned 
with any act of demolition. Any further 
action which the appellant will take will 
be his own act and must be such as the 
law will allow. The appeal is dismissed, 
with costs two gold mohurs. 
N. Appeal allowed. 
(2)18 W R £27. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 33 of 1931 
December 4, 1933 
MBURPHY AND Divarl4, Jd. 
SAKHARAM SHIVRAM MAHADIK 
—DEFENDANT APPELLANT 
VETSUS 
DHAKTOJIRAO SHRIPATRAO KADAM 
— PLAINTIFF — RESPONDENT 
Transfer of Property Act (IV of 1882), s. 16— 
Possessory mortgage—Profits tobe taken in lieu of 
anterest—Parties governed by Dekkhan Agriculturists' 
‘Relief Act (XVII of 1879)—S, 76 (a), Transfer of 
Property Act, if applies to the mortgage transac- 


“alon 76 (a), Transfer of Property Act, does not 
apply to a possessory mortgage in which profits are to 
be taken in lieu of interest, and which is governed 
by the provisions of the Dekkhan Agriculturists’ 
Relief Act, : 
C L. P.A.from the decision of Baker, J., 
summarily dismissing Second Appeal 
No. 462 of 1931, preferred against the de- 
cision of the First Class Subordinate Judge, 
A. P., at Ratnagiri, in Appeal No. 285 of 
1928, who confirmed the decree passed by 
the Subo:dinate Judge at (hiplun, in Re- 
gular Civil Suit No. 98 of 1927. 

Mr, G. B. Chitale, for the Appellant. 

Mr. A. G. Desai, for the Respondent. 
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Judgment.—The plaintiff sued for ab» 
account of a mortgage with possession exe~ 
cuted on April 16, 1918, the consideration 
being Rs. 2,940. The Courts below have 
found that nothing is now due on it. 

The transactions between the parties 
were investigated under the Dekkham 
Agriculturists’ Relief Act, s. 13, and were 
found to go back to a mortgage of 1891, 
which was for Rs. 1,500, and accounts 
were taken on this basis. Both the mort- 
gages were with possession, the rent being 
agreed to be taken in lieu of interest. by 
the mortgagee. There were accounts from 
1891 to 1906-07, but for the period after 
that none were produced. 

The learned Subordinate Judge's finding 
was that the mortgagee got as rentin kind 
two khandis, and twelve and a half maunds 
of paddy from 1891 to 1897 ; two khandis 
and twelve maunds from 1898 to 1904, and 
two khandis and five maunds from 1905 
to 1917, but that he should have got five 
khandis, one maund and eight payalis of 
paddy with some maunds of nagli and 
sheaves of fodder and a cash payment of 
Rs. 16°10-8 from 1891 to 1917, and four 
khandis two maunds and eight payalis of 
paddy from 1918 onwards. ' 

The accounts were taken on this basis 
calculating nine per cent. as fair interest, 
and since the return was in kind, adopt- 
ing an arbitrary rateof grain to the rupee, 
ranging from ten payalis to five payalis 
for different years. . 

The learned Subordinate Judge's view 
was that though an account isto be taken 
under the Dekkhan Agriculturists’ Relief 
Act, this does not affect the provisions of 
s. 76, cls. (a) and (b), of the Transfer of 
Property Act, the mortgagee being bound 
to manage the property as a person of ordi- 
nary prudence would if it were his own, 
and to use his best endeavours to collect 
the rents and profits. 

On the facts, it appears that a person 
called Bhaurao was the lessee for a good 
many of the years in question. He was 4 
relation of the family, and the learned 
Subordinate Judge thought that the mort- 
gagee rented the property tohim on a rent 
just enough to meet his demand of inte- 
rest, regardless of the duties cast on him 
by the law, to make the best of the proper- 
ty in his possession, and that in this man- 
ner damage had heen caused to the inte- 
rests of the mortgagor. . 

This conclusion was reached after dis- 
cussing some evidence to show what would 
be a.fair rent; but, as the learned Subor- 


en 


4 


1334. : 
dinate Judge's judgment shows,-.it is prin- 
Cipally the evidence of the plaintiff and 
asto what he-has been able to get since 
he went into possession, and not evidence 
as to what rents were obtainable in 1891, 


as compared with 1918, it being a historical ` 


fact ‘that prices were low in 1891, and 
high after the War in 1918, and that 
rents follow the course of prices. 

As to prices the learned Subordinate 
Judge thought that the evidence showed 
that paddy fetched ten payalis to the 
rupee in 1691, and at the date of judgment 
five payalis. He has consequently found 
that the rate was ten payalis from 1891 
to 1898, nine, from 1699 to 1902, eight, 
from 1903 to 1908,sevenfrom 1909 to 1913, 
six, from to 1914 to 1918, and five, payalis 
from 1919 to date of suit. It isa kind of 
“Jantra” or scale which has been drawn up 
arbitrarily, and not even an average, or 
mean. 

These are the lines on which accounts 
have been taken under the Dekkhan Agri- 
culturisis’ Relief Act. 

As already mentioned, the ratio decidendi 
was the application of s. 76 of the Transfer 
of Property Act to the mortgage. There 
Was some argument as to whether s. 76 
(b) applied or not, since by s. 77, sub-s. (b) 
is excepted where there isa contract bet- 
ween the mortgagee and the mortgagor 
that the receipts from the mortgaged pro- 
perty shall, so long as the mortgagee is 
in possession, be taken in lieu of interest 
on the principal money, or in lieu of such 
interest and defined portions of the princi- 
pal. The point was not, in our opinion, 
material, forif s.76 applies at all, cl. (a), 
to the effect that the mortgagee must 
manage the property as a person of ordi- 
nary prudence would manage it if it were 
his own, would apply. But the main ques- 
tion is whether s. 76 of the Transfer of 
Property Act applies. The facts are that 
there is a special Act, the Dekkhan Agri- 
culfurists’ Relief Act, regulating the rela- 
tions between impoverished and indebted 
agriculturists and their creditors, while the 


“general Act, the Transfer of Property Act, 


prescribes those between mortgagors and 
morigagees generally, and for circumstances 


where the special Act does not lay down 


exceptions to the general rule. Under the 
Dekkhan’ Agricultvrists’ Relief Act the re- 
lations between the mortgagor and the 
mortgagee, as settled between themselves, 
are practically set aside, and the Court is 
directed to go into the history of the tran- 
sactions between them, to calculate debits 
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special Act, and to set aside certain kinds 
of contracts, such as the one in this case, 
that the profits are to be taken in lieu of 
interest. It seems to us difficultto recon- 
cile this complete setting aside of the origi- 
nal contractual relations between the 
parties, with the rules of the general law, 
which would apply had not the special 
Act dealt with the particular case, and we 
think that in the circumstances s. 76 does 
not apply to thiscase. If it does not, and 
we are right in so thinking, then what ap- 
plies are ss. 13 and 13-A ofthe Dekkhan 
Agriculturists’ Relief Act. 
. Section 12 of the Dekkhan Agricultunste’ 
Relief Act, requi:esthat in any suit of the 
description to which the Act applies, the 
history of the transaction with agriculturist- 
debtors must be investigated by the Court, 
and s. 13 says : — i 
“When the Court inquires into the history and ` 
merits ofa case under s. 12, it shall — 2 
notwithstanding any agreement between the parties 
or the persons (if any) through whom they claim, 
as to allowing compound interest or setting off the 
profits of mortgaged property without an account 
in lieu of interest, or otherwise determining the 
manner of taking the account, 
and notwithstanding any statement or settlement 
of account, or any contract puporting to close pre- 
vious dealings and create a new obligation, : 
open the account between the parties from the 
commencement of the transactions and take that 
ue according to the following rules (that is to 
say) :— 
a) separate accounts inci i 
i ) m pee of principal and interest 
(b) in the account of principal there shall be de- 
bited to the debtor such money as may from time 
to time have been actually received by him or on 
his account from the creditor, and the price of 
goods, if any, sold to him by the creditor, as part 
ofthe transactions :... 
(d) in the accountof principal there shall not be 
debited to the debtor any accumulated interest 
which has been converted into principal at any 
statement or settlement of account or by any con- 
tract made in the course of the transactions unless the 
Oourt for reasons to be recorded by it in writing 
deems such debit tobe reasonable,” ; 
The section next deals with the account 
ofinterest and with money paid byor on 
account ofthe debtor to the creditor, and 
profits received by him and finally directs 
that the account shall be made up, to the 
date of institution of the suit, and the. 
aggregate of balances, if -any, appearing 
due on both such accounts against the 
debtor on that date shall be deemed to be 
the amount due and that date except 
when the balance appearing due on the 
interest account exceeds that appearin 
due on. the principal account, in which 
case double the latter balance shall ‘b, 
deemed tobe the amount then due, sig 
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‘Section 13-A directa that: — 

“Where the mortgaged property is in the possession 
of the mortgagee or his tenants other than the 
mortgagor, and the Court is unable to determine 
what ‘profits have been actually received, it may 
fix a fair rent for such property and charge to the 
mortgagee such rent as profits for the purpose of s. 13.” 

“Provided that, ifit be proved thatin any year 
there was an entire or serious failure of the 
crops, an abatement of the whole or part of such 
rent may be allowed for the year.” 

These are the sections of the Act applicable 
to the facts here, and if, as we think, s. 76 
of the Transfer of Property Act is not to be 
enforced against the mortgagee then these 
rules must be followed. Section 13 says 
thatthe actual receipts by the mortgagee 
are tobe taken as being what he has receiv- 
ed and sincethere are accounts frem 1891 
to 1907, we think what the lower Court ought 
to have done wasio take an account in 
this manner. The accounts have been sub- 
jected to attack in this Court. The original 
Court thought on comparing the kirds and 
khatavanis for the years 900-01 to 1906-07, 
that the entries were not quite accurate, 
but that the accounts were not prepared 
for the purposes of this suit. On the whole 
the learned Subordinate Judge seems to 
have thought that they were not therefore, 
proper ones. The learned Subordinate 
Judge, A. P., says:— 

“In my opinion the defendant did not furnish the 
Court with the required information on the subject. 
The account kept by him was not reliable and 
whatever account was kept did not supply sufficient 
details to enable the Court to arrive at any definite 
estimate of the rent.” 

It has been argued that this a finding 
of fact but in the view we have taken of the 
law in this case, and since we have to re-open 
the account on another basis we think 
that that does nct interfere with our jurisdic- 
tion on the point. 

Wehave therefore come to the conclusion 
that as regards the accounts, they should 
have been taken from 1891 to 1906 on the 
basis of the receipts they showed as 
having come into the hands ‘of the mort- 
gagee, and not on that of wilful default 
which has been adopted as the proper 
basis by the learned Subordinate Judge. 
This brings us as far forward as 1907. 
From 1907 to 1918 there is a gap, no accounts 
having been produced though we are 
toid that there is some evidence of what 
was receivedin that interval onthe record. 
From 1918 to date of suit the mortgagor 
has been in possession, and the rent he is 
paid is, what is stated by the learned 
Subordinate Judge in the findingon the 
point, four khandis two maunds and eight 
payalis. Itseems tous that 
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be adopted between 1907 and 1918, in the 
absence of evidence should be a mean 
between the rates for 1906-07; the last 
available and that for 1918, which is as 
stated in the learned Subordinate Judge’s 
judgment. In our view, therefore, the 
accounts should have been taken on the 
basis of the actual receipts from 1891 to 
1907, on the basis of the mean between the 
rents of 1906-07 and of 1918 for the period 
between those years, and as taken by the 
learned Subordinate Judge from 1918 
onwards. ; 

The second difficulty isthe fixing of a 
rate of payalis of grain per rupee for 
each year. The way in which this has been 
done by the learned Subordinate Judge has 
already been explained. It seems to be 
based entirely on the statement of: the 
plaintiff. There isno evidence of the actual 
course of prices, evidence must be available 
locally; nor has an attempt been made to 
look at records of prices during this series 
of years. We think that such evidence ag 
is available on the point should be called 
for and taken and that if none is offered 
that statistics must be consulted to show 
the course of prices in this interval of 
years, and that conversion from payment 
in kind into payment in money should be 
ettected on this basis. 

Lastly comes the point at which a fair 

rate ofinterest should be fixed. The rate 
agreed onin the Courts below was nine 
per cent. Mr. Desai has argued that we 
should adopt the Court rate of six per cent. 
in case we interfere with the judgment as 
being afair one if the actual receipts are 
to be taken as the basis of the account. 
The ordinary rate in the Mofussil is a 
rupee per hundred per month, that is twelve 
per cent. We think that in the circum- 
stances of this case the rate adopted by the 
learned Subordinate Judge, of ‘nine per 
cent. asthe basis of the account is a fair 
one to take. 
_ We reverse the decrees of the Courts 
below and remand the appeal to the District 
Court for taking a fresh account on the 
lines we have laid down in this judgment, 
If any evidence is to be tendered, it may 
be taken by the trial Court. 

The appellant should get his costs of this: 
appeal in this Court from the respondent 
who should pay hisown. As to the costs 
in the lower Court, it being a redemption 
suit, we allow the order in the Courts below 
to stand. 

The cross-objections are dismissed. 

N. Decree reversed: case remanded. 
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MADRAS HIGH. COURT .. 
City Civil Court Appeal No. 71 of 1931 
à February 28, 1934. 
BBasLEY, O. J., AND BOTLER, J. 
KAMALAMBAL— APPELLANT 
h _ versus | ie 
M. PURUSHOTHAM NAIDU 
BY His AGENT MUHAMMAD ALI SAHIB 


RESPONDENT 

Mortgage —Promise to pay on demand—Clause for 
giving three months’ notice before exercising power of 
sale—Limitation—Starting point—Property sold by 
prior morigagee—Suit to proceed against mortgagor 
personally — Limitation -Transfer of Property Act 
(IV of 1882), ss. 68:a) and (b), 69. 

A mortgage bond under which the mortgage money 
was payable on demand contained a further clause 
to the following effect: “ When you are in need of 
the principal amount if you give three months’ 
notice tous weagree to pay the aggregate sum of 
principal and interest remaining due within the 
time appointed by youand get back the document 
after due endorsements thereon. If we fail to do so, 
either you or your nominees will be entitled as under 
the section of the Transfér of Property Act to sell 
the propertyeither privately or by public auction.” 
A prior mortgagee sold the property leaving nothing 
for the second mortgagee to proceed against. The 
second mortgagee thereupon instituted a suit against 
the mortgagor for recovering the amount personal- 


Held, (i) that the three months’ notice mentioned 
in the clause above referred to related to the exer- 
cise of the power of sale and was not ë condition 
precedeit ofthe accrual ofthe right to sue, and 
limitation began to run from the date of the éxecu- 
tion of the bond; h ma 

Cii) that though for a suit under s. 68 (b) of the 
Transfer of Property Act, giving of a notice to the 
mortgagor demanding other security is a condition 
precedent, asthe plaintiff had not provided necessary 
evidence in support of his claim under s. 58 ıb) but 
had based his claim on the personal covenantin the 
deed, the suit was barred by limitation. 

©. C.O. A. against the judgment and 
decree of the Court of the City Civil Judge, 
Madras, dated April 27, 1931, and made in 
O. S. No. 697 of 1930. 

Messrs. V. Viswanatha Sastri and M. S. 
Venkatarama Iyer, for the Appellant. 

Messrs. S. B. Satya Nadar, E, R. Eqla- 
krishnan and N.C. Rangaswamy, for the 
Respondent. | 

Beasley, C. 
question of limitation. The suit was by a 
second mortgagee against the legal repre- 
sentative of the deceased mortgagórs. The 
prior mortgagee brought the property to 
sale and it failed to realise a sufficient 
amount to pay the appellant’s mortgage 
debt or indeed sufficient to pay the whole of 
the amount owing under the first mortgage, 
The plaintiff then filed the suit claiming that 
the mortgagor had failed to pay the amount 
which he had covenanted to repay in the 
mortgage deed and that. the mortgagee 


` had been deprived of the whole of his 
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security in consequence of the wrongful act 
or default of the mortgagor in not keeping 
up the interést payments or redeeming the 
prior mortgage. The case, therefore, was 
presentéd in the plaint as one under cls. (a) 
and (b) of s. 68 of the Transfer of Property 
Act. The question which arose and which 
arises here is, first of all, what was the 
suit bond, that is to say, when did the 
money under it become payable? It is 
quite clear that it is an on-demand bond 
and that, therefore, the time of limitation 
commenced to run from the date of the 
execution ofthe bond. It is quite clear that 
if that is the right date to take, then the 
personal remedy sought for against the 
mortgagor would be barred by limitation. 
But it was argued in the trial Court and 
here that by reason of the fact the mort- 
gage bond contains the following words:— 


“When you are in need of the principal amount if 
you give three months’ notice to us we agree to pay 
the aggregate sum of principal and interest re- 
maining due within the time appointed by you and 
get back the document efter due endorsement thereon. 
If we fail to doso, either you or your nominee will 
be entitled as under the section of, the Transfer of 
Property Act to sell the property either privately or 
by public auction ...:.........", : 


the giving of three months’ notice was a 
condition precedent to the right to receive 
the money, that isto say, that the cause of 
action arose when that three months’ notice 
was given. With that contention I am un- 
able to agree. The provisions with regard 
to the three monthe’ notice which appear in 
the mortgage bond and exactly in accord- 
ance with those which are in s. 69 of the 
Transfer of Property Act, which deals.with 
when the power of saleis to be exercised 
and under sub-cl. (1) of that section it is said 
that no such power shall be exercised unless 
and until notice in writing requiring pay- 
ment of the principal money has beer 
served on the mortgagor and default has 
been made in payment ofthe principal 
money or part thereof for three months 
after such service. Those words which ap- 
pear in the mortgage bond are clearly in 
pursuance of that sub-clause. They do n't 
create a condition precedent at all to the 
claim for the money but merely refer to the 
exercise of the power of sale which the 
mortgagee has. Although he has his claim 
and although the money isdue and must 
be claimed within the period of limitation 
which commences on the date of the bond, 
this being in my opinion clearly an on- 
demand bond, the power of sale is not to be 
exercised unless and until the statutory 
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notice has been given and there has been 
a default to comply ‘with it. Therefore, 
limitation started to run in this cage from 
the date of the execution of the bond. That, 
however, does not dispose of the case. 
The personal remedy against the mortgagor 
is of course clearly barred. But there is 
the other point that the period of limitation 
did not start torun until the plaintiff had 
been deprived of his security, that is to 
say, until it was sold in exercise of the 
power of sale by the mortgagee, i. e., when 
the cause of action arose. If that contention 
is right, of course the suit was within 
time. That is a matter which arises under 
s. 68-B and with regard to that there is a 
remedy, that is that the mortgagee may re- 
quire the mortgagor within a reasonable 
time to give him another sufficient: securi- 
ty for his debt and if the mortgagor fails 
to do so then he can sue him for the mort- 
gage money. In my view, there is a con- 
dition precedent to the suit against the 
mortgagor for the mortgage money, namely, 
that a notice should have been given to 
the -mortgagor requiring him to furnish 
another sufficien. securily for the debt. 
Unless that is done, no suit in my view 
against the mortgagor claiming the mort- 
gage’ money can he brought. - Although it 
is stated in the plaint that that notice was 
‘given, we have been told by the Jearned 
Counsel who was present at the trial that 
the plaintiff was required to produce a copy 
of the notice alleged to have been given 
but was unable todo so. Indeed it would 
appear from the argument presented in 
the trial Court that if any notice at all had 
been given the plaintiff's case was it was 
an oral notice. It would even appear that 
the argument addressed to the learned 
trial Judge was one that it was not ne- 
cessary to give any notice atall. In any 
event, whatever that contention may have 
amounted to, it is clear that the plaintiff 
did not provide the necessary evidence in 
support of the claim which arose under 
s. 68-B of the Transfer of Property Act. 
The case, therefore, proceeded on the 
footing that the remedy sought was the 
personal remedy which arose under the 
personal covenant given by the mortgagor 
to repay the mortgage amount and attempt 
made to show that this was not an on- 
demand bond but that attempt failed. 
Under these circumstances, I am clearly of 
the view that the only point which we 
dave to consider here is the latter point 
and for the reasons which I have already 
given the contention raised on that point- 
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ails and this appeal is dismissed with costs. 
Butler, J: - I agree. . es 
A . Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT Wi 

Second Civil Appeal No. 117 ‘of 1930 

September 30, 1932 
Pottocx, A. J.C. 
PUNAJI AND oraers—DsFrEenDanTs— 
APPELLANTS 
TETSUS š p 
* GOVINDA RAGHOBA AND oTHERS— 
PLAINTIFFS — RESPON DENTS 
Limitation Act (1X of 1908), Sch., I, Art 132— 
Mortgage—Instalment bond— Default- clause—Option 
of mortgagee to sue for whole amount on defauli— 
Default—Whole amount, if ‘becomes due, = : 
Where inan instalment mortgage bond, a condi- 
tion is inserted that it will be open to the mortgagee 
to call inthe entire money on default by the mort- 
gagor, the default clause is inserted exclusively for 
the benefit of the mortgagee and confers no right 
on themortgagor. Consequently, the mortgagee has 
an option to realize the whole amount on default by 
the mortgagor, even though such option is not ex- 
pressly mentioned and the whole amount doeg not 
‘become due’ on such default, Lasa Din v. Gulab 
Kunwar (l), applied, Mukhdeo Singh v. Harakh 
Narayan Singh (2), followed. 


S. C. A. from the decree of the District 
Judge, Wardha, dated November 6, 1929. 
Messrs. M. B. Kinkhede and A. R. Kul- 
karni, for the Appellants. l gr 
Mr. M. R. Bobde, for the Respondents. 
Judgment.—The main question that 
arises in this appeal is one of limitaticn. 
The suit was instituted to recover, money 
due under a mortgage-deed which was 
executed by the defendant on February 23, 
199. The Joan was repayable in ten. 
annual instalments on Pas Sudi i5 in each 
of following years, i. e, in January in the 
years 1910 to 1919 inclusive, with interest 
at 1 per cent. per mensem. The bond also 
contained the following stipulations: 


“We shall pay instalments in time as stipulated 
above. For defaulted instalments we shall pay com- 


- pound interest payable yearly, at Re. 1-4-0 per cent. per 


mensem., In case of default of any three instalments, 
in full or in part, we shall pay the amount of all the 
instalments in a lump sum, with penal compound 
interest from the first date, without pleading that 
future instalments are yetto fall due.” 


Default was made in paying the instal- 
ments due in 1911, 1912 and 1913, and the 
whole amount therefore became payable on 
January 12, 1914. The suit is governed 
by Art. 132, Limitation Act, which provides 
that the period of limitation shall be 12 
years from the date when the money sued 
for became due. The suit was filed on ' 
April 19,1927, and is therefore within time if 
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limitation runs from January 16, 1919, on 
which date the last instalment was payable, 
but is barred if it runs from January 12, 
1914 when the whole amount became pay- 
able, Along conflict of opinion has been 
set at rest by the recent decision of their 
Lordships of the Privy Council in Lasa 
Din v. Gulab Kunwar (l), in which they 
held that, where an instalment mortgage 
bond provides that in case of default the 
mortgagee shall have power to realize 
the entire mortgage money in a 
lump sum, the whole amount doss not 
become due on the date of such default 
within the meaning of Art. 132 and limita- 
tion runs from the date on which the last 
instalment was payable. The learned 
Counsel for the appellants has attempted 
to distinguish that decision on the ground 
that there the mortgagee had an option 
to recover the entire mortgage money on 
default by the mortgagor, and that in the 
mortgage-deed now before me he had no 
such option. That distinction appears to 
me to be unsubstantial. The decision of 
their Lordships was based mainly on. the 
argument that 

“a proviso of this nature is inserted in a mortgage- 
deed exclusively for the benefit of the mortgagees” 
and that ue 

“if on the default of the mortgagor, in other words, by 
the breach of his contract the mortgage money becomes 
‘immediately ‘due’ it is clear that the intention of the 
parties is defeated and that what was agreed to by 
them as an option in the mortgagee is in effect 
converted into an option in the mortgagor.” 

They went on to say: 

“If the principal money is ‘due’ and the stipulated 
term has gone outof the contract it follows in their 
Lordships’ opinion that the mortgagor can claim to 
repay it. Their Lordships think that this is an 
impossible result. They are not prepared to hold 
that the mortgagor could in this way take advantage 
-of his own default: they do not think that upon such 
default he would have the right to redeem and in 
their opinion the mortgage money does not ‘become 
-due’ within the meaning of Art 132, Limitation Act, 
until both the mortgagor's right to redeem and 
the mortgagee'’s right to enforce his security have 
accrued,” 


Those remarks apply with equal force, in 
my opinion, to the present case, and I 
entirely agree with the view expressed hy 
Fazl Ali, J.,in Mukhdeo Singh v. Harakh 
Narayan Singh (2), that 
“to lay too much emphasis on the use of express 


words is tooverlook the fact that in certain cases 
-the option may be implied by the general tenor of 


(1) 188 Ind. Oas. 779; A IR 1932 P O 207; 591 A 
376; 7 Luck 442;9 0 WN 638; Ind. Rul. (1932) 
P 0254: 68M L J 187: 36 O WN 1017:36 L W 
946: 56 0 LJ 237; (1932, A LJ 913; 34 Bom. L R 

-1600 (P 0). oe 

(2) 134 Ind. Cas. 609: A IR 1931 Pat. 285; 11 Pat. 

139; 12 P L T 755; Ind, Rul. (1931) Pat, 465. 


‘PUNAJI V. GOVINDA RAGHOBA 


439 


the document apart from the use ‘of any particular 
expression.” : 

In that case the mortgage bond provid- 
ed that, if there was default in the pay- 
ment ofanv of the instalments > 
“all the instalments, whether expired or unexpired 
shall be payable by the mortgagor.” 

Ido not think it possible to distinguish 
between the words “all the instalments 
shall be payable” and the words “we shall 
pay the amount of all the instalments in 
a lump sum.” Mortgage bonds are seldom 
skilfully drafted in this province, 
and the statement “we shall pay,” if strict- 
ly construed, is a statement, probably 
untrue, of what the mortgagor would do in 
a certain event. It must I think be con- 
strued as meaning “the whole amount 
shall become payable.” As pointed out by 


Fazl Ali, J., in the above cited case: 

“The question hasto be decided with reference to 
the terms of each bond and, that being so, one can- 
not ignore the two important features which are 
found almost invariably in instalment mortgage 
bonds: (1) a time is generally fixed by which. the 
entire principal money and interest due thereon are 
to be pald up; (2) a clauss is inserted fcr the benefit 
of the mortgagee that, if any of the instalments due 
is not paid in time, the mortgagee would beat liberty 
to call in the entire money.” ~ 


The parties usually intend that the 
mortgage debt shall be paid by a certain 
date. Does it make any difference if, 
having practically provided for a due date, 
the mortgagee for his own benefit inserts 
in the bond acondition that it will be open 
to him to call in the entire money on default 
by the mortgagor? Words may be used to 
emphasise that the matter is left entirely at 
the option of the mortgagee, but at the same 
time it may be implied, rather than express- 
ed, that the mortgagee has a complete 
option. Considering the general tenor of 
the agreement, I am of opinion that such a ` 
default clause was inserted exclusively 
for the benefit of the mortgagee, and con- 
ferred no right on the mortgagor, and that 
therefore the mortgagee had an option to 
realize the whole amount on default by the 
mortgagor, even though such option is not 
expressly mentioned and that therefore in 
accordance with the decision in Lasa Din 
v. Gulab Kunwar (1), the whole amouni did 
not “become due” on such default. The 
suit is therefore within time. The only 
other point argued relates to interest. The 
provision that the mortgagor should pay 
compound interest at Re. 14-0 in case of 
default instead of at the previous rate of 
Re. 1 clearly amounts toa penalty, but the 
mortgagee is-entitled to compensation for 
the -mortgagor's breach of the agreement 
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and has- actually claimed, and has been 
awarded, simple interest at Re. 1-4-0 from 
the date of default. That appears to me 
to be reasonable compensation, and I 
decline to interfere with the lower Court's 
decision on that point. The appeal, there- 
fore, fails and is dismissed with costs. 
N. Appeal dismissed. 





MADRAS HIGH COURT 
Original Side Appeal No. 90 of 1933 
February 2, 1934 
BaaAsLEy, C. J. AND BUTLER, J. 

In the matter of Tas UDUMALPET 
NIDHI, Lro. 

Company— Memorandum of Association— Alteration 
to include power to conduct prize chits—Power of 


Court io disallow  alteration—Illegality of prize 
chits. 


A prize chit in which those who get the benefit 
of the drawings geta prize, and the benefit which 
they get from the drawings gives them different , 
advantages from the person whose names or numbers 
are not drawn, amounts to a lottery and the Court 
will not grant permission to alter the memorandum 
of association of a company so as to include within 
its objects the conduct ofsuch prize chits. Narayana 
Iyengar v. Vellachami Ambalam i1), distinguished, 
Universal Mutual Aid & Poor House Association, 
Ltd., Madras v. A. D. Thoppa (2) and Skyesv, Beadon 
(3), followed. f 

O. 8. A. from an order of Mr. Justice 
Stone, dated April 7, 1933, and made in the 
Ordinary Original Civil Jurisdiction of the 
High Court inO. P. No. 74 of 1933. 

Messrs. Krishna Bharath and T. G. 
Ramaswamy, for the Appellant. 

Beasley, C. J.—This is an appeal from 
an order of Stone, J., made upon a petition 
vy the appellant Nidhi for leave to alter 
cl. 3 of the Memorandum of Association of 
the Nidhi. Clause 3 sets out the objects 
for which the Nidhi is established; and a 
resolulion was passed approving of the 
alteration of the objects of the Nidhi as set 
out in Sch. B, viz., 

“To lend at interest monies received from share- 
holders and others to share-holders and others on 
the security of deposits, immovable property, goods 
and sureties, to receive deposits, etc., when necessary 
and to pay interest and do other banking business, 
to conduct various kinds of trade should directors 
decide to establish branches outside, to conduct 
various kinds of auction chits and prize chits as 

` will be determined by the Board from time to time 


and to do allacts which will be helpful to the abore 
objects.’, 


The alteration was approved by Stone, J. 
subject to the deletion of those parts of the 
clauses relating to the conduct of various 
kinds of trade and prize chits. 

With regard to the latter, which, in my 
opinion, was the most important alteration 
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proposed, the- conditions of the prize chif 
are set out; and it is only necessary to refer 


to conditions Nos. 1 to 4 which are a& 
follows:— 


“1 All persons who have attained the age of 
majority whether males or females irrespective of 
castes can become members. | 

2. The prize chits should be subscribed for 50 
months continuously at the rateof Rs 3a month, 

3, Tbe chit amount should be paid by the 15th of 
every month. Prizes will be drawn on the 19th of 
each month at4 P.M in the presence of subscribers 
present. : i 

4. The subscriber that gets the prize will be paid 
the prize amounts as undermentioned after getting * 
from him a receipt for the same, Thereafter he need 
not pay future subscriptions, 


(a) Amount payable tothe 


prize-drawer inclusive of Months. Rs. 
subscriptions paid between 1to15 100 
Ditto 16 to 30 152 
Ditto 81 to 45 175 
Ditto 46 to 50 200 


It is not necessary to refer to any of the 
other conditions, Therefore any members 
of the public, subject > to their having 
attained majority, can join the chit, and, 
should a subscriber's name be drawn Lefore 
the termination of the chit, he gets a prize 
and is no longer liable to subscribe to the 
chit. Thus the luckiest subscriber, suppose 
his name or number to be drawn in the >o 
first month’s drawing, has only subscribed 
Rs. 3 and nevertheless gets a prize of 
Rs. 100 and deducting the Rs. 3 he has 
paid, he gets Rs. 97 as prize. On the other 
hand, taking the period 1 to15 months, 
another subscribers name may be drawn 
in the 15th month and he also gets — 
Rs. 100. He has paid for 15 months, at the 
rate of Re. 3a month, Rs. 45 and he gets 
Rs. 100 for it. Taking that section 110 15 
months, the subscriber whose name is drawn 
earlier gains a very large benefit over the 
other subscribers whose names or numbers 
have not been drawn. As the chit pro- 
gresses, the benefit to the subscriber whose 
name is drawn earlier becomes further 
emphasised. It is contended here that this 
prize chit is not a lottery. If itisa lottery, ~ 
obviously our learned brother was quite 
right in deleting that object of the nidhi 
from the proposed altered rule. In support . 
of the appellants’ argument we were re-~ 
ferred to the Full Bench decision in 
Narayana Ayyangar v. Vellachami 
Ambalam (1). I myself was a member of 
that Full Bench. It is relied upon as 
supporting the argument that this prize 

(1) 103 Ind, Cas, 318; 50 M 696; 52ML J 687; AX” 


R 1927 Mad. 588; (1927) M W N 545; 33M LT 390; 
26 L W 726, 
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chit ie not a lottery. 
that contention at all. 


considered was whether the chit fund in 
that case amounted toa contract which was 
void because it. was wagering contract and 
not because it was a lottery. In the Full 
Bench judgment the whole discussion is whe- 
ther that contract was or was not a wagering 
contract. That that is so isclear from a 
Bench decision of this Court in Universal 
Mutual Aid & Poor House Association, Ltd., 
Madras v. A. D. Thoppa 2). In that case in 
the judgment it is pointed out that what the 
Full Bench were considering was whether 
or not there was there a wagering contract 
and not whether the scheme was a lottery 
‘or not. The Scheme in the Universal 
Mutual Aid and Poor House Association, 
Ltd., was a lottery, and a?lottery is there 
defined asa distribution of prizes by lot or 
chance without the use of skill and it is 
pointed out that a lottery is different from 
a wager which is a contract between two 
persons that on the termination of 2 future 
uncertain event one shall win from the 
other and the other shall pay or hand over 
to him a sum of money or other stake. In 
the course of the judgment reference was 
madeto a definition of lottery in Webster's 
Dictionary viz., a distribution of prizes by 
lot or chance. Reference was also made 
to Skyes v. Beadon (3) where Jessel, M. R. 
said at p. 190* i 


oe holders of c`rtificates are persons who 
a dts: money to be invested in funds which are 
a ivided amongst them by lot, and divided un- 
ogan y. That isthe persons who gets the benefit of 
hi pa mings get a bond bearing interest and a bonus 
wareh gives them different advantages from the 
persons whose certificates are not drawn, and it 
copenda upon chance which gets tbe greater or the 
esser advantage. Itis, therefore, a subscription by 
a number of persons toa fund for the purpose of 
ividing that fund between them by chance and 
unequally”, 
5 It appears to me that the conditions -laid 
own by J essel, M. R., are present here. 
The subscribers to this chit fund are 
investing ina fund which is tobe divided 
amongst them by lotand clearly divided un- 
equally. The conditions of the fund have only 
got to be examined as they have. already 
been done, to make this abandantly clear. 
The persons who get the benefit of the 
drawings get a prize and the benefit which 
such persons get from the drawings gives 
(2) 139 Ind. Oas. 644; 56 M 26; 68 M L J 55; 
(1932) M W N 904; Ind Rul. (1932) Mad 759: 33 
Cr. L J 792; 36 L W 610; A I R1933 Mad. 16; (1933) 
Cr, Oas, 64, 
(3) (1879) 11 Oh D 170; 48 L J Ch. 522;40L T 
243; 27 W R 464, 


*Page of (1879) 11 Oh. D- [Ed] 
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them different advantages from the persons 
whose names or numbers are nol drawn and 
this benefit depends’ upon chance. Chance 
decides which of the subscribers gets the 
greater or lesser advantage. Olearly here 
what is proposed is a subscription by 24 
number of persons to a fund for the purpose 
of dividing that fund between them by 
chance and unequally. Where these con- 
ditions exist, in the opinion of Jessel, M. R., 
there is a lottery. I am unable to dis- 
tinguish the conditions of this prize chit 
fund from what was stated by Jessel, M. R. 
In my opinion, the proposed prize chit is 
clearly a lottery. That being 50, it is 
quite obvious that the Court cannot sanc- 
tion a proposal to run such a prize chit. 
Under these circumstances, this appeal must 
be dismissed. 

“We are asked, however, to extend the. 
time for filing documents with the Registrar 
of Joint Stock Companies. Ordinarily, 
three months are allowed under s. 15 of the 
Indian Companies Act for that purpose. 
However, sub-cl. 3 of that section gives the 
Court power to extend the time. Under 
these circumstances, as the appellants are 
probably out of time now in which to 
file the documents, we extend the time for 
filing documents by three months from 
this date. 

Butler, J:—I agree. 
A. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 

Second Civil Appeal No. 254-B of 1933 
July 31, 1934 
GrUER, A. J. O. 

PANDURANG—DEFENDANT—ÅPPELLANT 

VETSUS 
TUKARAM AND ANOTHER—PLAINTIFFS— 


RESPONDENTS 

Civil Procednre Code (Act V of 1903), 0O. XXI, 
r. 63—Suit under—Initial onus ison plaintif— 
Evidence Act (I of 1872), s. 101—Judge's finding 
determined by question of onus—Court considering 
evidence and circumstances on both sides—Question 
of onus, if material—Practice—Point that judgment 
of lower Appellate Court is vitiated by particular 
view of burden of proof - Whether can be taken for 
the first time in second appeal. 

Where a suitis brought under O. KAT, r, 63, Oivil 
Procedure Code, the onus initially lies on the plaintiff. 
V.E A R. M. Firm. Maung Ba Kyin (1), explain- 
ed, Mahadeo Missir v. Ram Pershad (2), Aprathurai. 
Chettiar v. Vellayan Chettiar (3) and Ghunsham 
Das v. Umapershad (4), followed 

If the Judge's finding is determined only by the 
question of burden of proof,or ona one-sided exa- 
mination of the evidence due to the view taken about. 
the burden of proof, then the finding stands in need. 
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‘of Tevision ;-but if the evidence and circumstances 
on both sides are ‘duly considered the question of 
the burden of proof ‘is of very little importance. 
Trinbakdas v Mathabai (7), relied on. 

e 


judgment has been vitiated bya particular view of 
the burden of proof can be taken for the first time 
in second appeal Togi Reddi v, Chinnabbi Reddi 
© and Jageshchandra Rav v. Emdad Miya (6), relied 


Mr. R. N. Padhye, for the Appellant. 

Order.—Plaintiff-respondent No. 1 had 
purchased certain property from respon- 
dent No. 2 by a sale deed, dated May 
4, 1929. This property being attached by 
defendant No. J, the plaintiff filed an objec- 
tion which was unsuccessful. Then he 
brought the present suit for a declaration 
under O. XXI, r. 63, Civil Procedure Code. 
The first Court, holding that the sale was 
bogus and fraudulent, dismissed the snit. 
The lower Appellate Court found that the 
first Court had proceeded upon a wrong 
view as regards the burden of proof, and 
then on a review of the evidence and cir- 
cumstances of the case came to the con- 
clusion that the appellant’s purchase was 
a real one and not fraudulent. Therefore 
it decreed the claim. In second appeal it 
18 contended that the first Court’s view as 
to the burden of proof was quite correct 
and that the lower Appellate Conrt’s esti- 
mate of the evidence has been vitiated by 
its wrong decision on this point. The lower 
Appellate Court relies on the Privy Coun- 
cil case of V. E. A. R. M. Firm v. Maung 
Ba Kyin (1), wherein it was remarked 
that as the plaintiffs in that case were the 
ostensible owners of the property under 
a duly registered deed and a deed of trans- 
fer, it was for the party claiming to attach 
that property for somebody else’s debt, not 
their debt but the debt of the original 
debtor, to show that the sale was a fraudu- 
lent one, 

The head-note of the case seems to lay it 
down as a general principle, but as it has 
been consistently held by the Courts in 
India and by the Privy Council itself that 
the onus lies on thé plaintiff who brings 
a sult under O. XXI, r. 63, it is obvious 
that V. E. A. R. M. Firmv. Maung Ba 
Kyin (1), must be looked into carefully 
before a conclusion is reached that it 
upsets the previous law. This has been 
well done in two cases which are reported 
as Mahadeo Missir v. Ram Prashad (2) and 


(1) 105 Tnd Cas. 788; A I R 1927 P O 237: 5 R 852- 4 
O W N96; 53M LJ 348; 29 Bom, L R 1481; 32 O 
W N 28; 48 O L J 349;27 L W 417 (PC), 

(2). H19 Ind. Gas. 74; A I R 1999 Pat. 579; 8 Pat 
890; 10 PLT 339; Ind. Rul. (1929) Pat. 570. 
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Appathurai Chettiar v. Vellayan” Chettiar 
(3). They make it quite clear that in that 
particular case it was because the plain- 
tiff had succeeded in proving the passing 
of consideration that their Lordships held 
that the defendant had to show that the sale 
was fraudulent. Their Lordships nowhere 
lay down asa proposition .of law that in a 
suit brought under O. KAT, r. .63, the 
burden of proof lies on: the defendant. In 
fact neither O. XXI, r. 63 nor the phrase 
‘burden of proof’ is mentioned in their 
Lordships’ short judgment. There is evi- 
dently no intention of upsetting the pre- 
vious clear decision of the Privy Council in 
Ghunsham Das v. Umapershad (4). I am 
1n respectful agreement with the discussion 
inthe Patna and Madras cases and hold 
that the burden of proof in this case lay 
Initially on the plaintiff and that V. E. A. 
Rk. M. Firm v. Maung Ra Kyin (1), is no 
authority to the contrary. -=  —- 

It therefore remains to be seen whether 
the lower Appellate Court’s judgment has 
been vitiated by this view of the burden 
of proof. No doubt this is a point which 
may properly be taken in second appeal : 
see Jogi Reddi v. Chinnabbi Reddi (5) and 
Jageshchandra Rav v. Emdad Miya (6). It 
is not, however, in every case that the view 
taken about the burden of proof has any 
effect on a finding. This can be seen from 
a passage from the Calcutta case just men- 
tioned : 

“Tt is clear that the finding in the concluding 
sentence is based on the failure of the present res- 
pondent to discharge the onus of proof which the 
District Judge held to be incumbent on him and is 
not a finding on positive evidence.” ; . 

In other words, if the Judge's finding is 
determined only by the question of burden 
of proof, or on a one-sided examination of 
the evidence due to the view taken about 
the burden of proof, then the finding stands 
in need of revision; but if the evidence 
and circumstances on ‘both sides are duly 
considered the question of the burden of 
proof is of very little importance. This 

(3) 137 Ind. Oas. 879; A I R1932 Mad. 302; 55 M 
748; (1932) M WN97: MLJ 238; 35 L W 276; 
Ind. Rul (1932, Mad, 475. 

:4) 50 Ind Cas 264; AI R1IMIP O6; 15 NLR 
6% 17A LJ 410; 36 M L J483; 2) Bom. L R 472; 
23 O W NR17; (1919) M W N 513; 10L W 511 
P LR (P ©) 6 (P 0). 

(5) 114 Ind. Cas. 5; AI R1919 P 013;5614 6 
52 M83; 29 LW 86: (1929) MWN 43; 490L J 
KA C WN 233; 31 Bom. LR 264; 56 M LJ 

IA é 
t (6) 1386 Ind. Cas. 398; A I R 1932 P O 28:59 
29; 59 O 1012; 90 W N 119; 36 OW N 221-1 
D 95; 55 0L J 72; (1932) M W N 275; 34 Bom L 
481; 62 M L J 336; Ind. Rul, (1932) P 094; LR 13 
A (0) 271 (P O). l 
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“has been pointed out in quite a - num- 


“ber of cases out of which I may refer 
‘to Trimbakdas v. Mathabai (7) at p. 81*: 


“ Where, as here, the relevant facts are before the 
Court and all that remains for decision is what in- 


` -ference is to be drawn from them, the question 


-of burden of proof is not pertinent Also when the 
entire evidence is once before the Court,the debate 
>as to onus of proof is purely academical " 


Now in the case before us nine witnesses 
have been examined for the plaintiff and 
‘five for the defendants (the Subordinate 


; Judge has wrongly styled D. Ws. Nos. 3 


and 4 as plaintiff's witnesses at the head 
‘of the deposition sheets), The learned 
-Judge of the Appellate Court has discussed 
‘this evidence fully in greater detail than 
‘the original Judge has. Thus, although his 
-decision differs from that of the first Court 
and although his view as tothe burden of 
proof is wrong, Jam unable to see how the 
‘finding can be upset in second appeal. If 
‘the original Court had taken a wrong view 
-as to the burden of proof, the question 
“would have been important in first appeal 
-as that Judge discussed the plaintiff's evi- 
‘dence only; but, as I have just remark- 
-ed, the Judge in appeal weighed up the evi- 
‘dence on botk sides. Certainly there are 
circumstances which can be argued in 
favour of the appellant and these have been 
-mentioned to me, such as the relationship 
of the vendor and vendee; the extent of 
‘the transfer leaving no assets for his cre- 
-ditors ; the fact that no consideration was 
paid before the Sub-Registrar, that the 
vendee lives 20 miles away from the village 


= where the house and the fields are situate, 


and that the vendor had gone tothe ven- 
dee's village, and the fields were given to 
-ne Sheoram who is a distant relative of 
the vendor. These, however, are facts which 
are capable of being explained and they 
-have been duly considered by the lower 
. Appellate Court which is definitely of opin- 
ion that the consideration of the sale-deed, 
namely, the satisfaction of the mortgage 
deed, was genuine and that, for reasons 
given, the endorsement on the copy of the 
mortgage deed was not bogus as the ori- 
ginal had really been lost at the time 
stated. Ido not find that the reasoning of 
the lower Appellate Court is at all perverse 
or unnatural. Even if I were not to differ 
from its decision, which I do not, that deci- 
sicn must stand. The appeal therefore fails 


(7) 14 Ind. Cas. 609; A I R 1930 Nag. 225; 27 N 
L R75; Ind. Rul (1930) Nag. 289. 


*Page of 27 N. L. R—[Hd.] 
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and is dismissed without notice to thé other 
side. . oS 


N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
First Miscellaneous Appeal No. 106-49 
‘ 1933 
February 2, 1934 
MIDDLRTON, J. O. 
AHMAD ALI—JopamEnt- DEBTOR 
—APPELLANT 


VETSUS 
Musammat FATIMA SULTAN—DEORES- 


HOLDER — RESPONDENT 

Execution — Joint-decree—Some decree-holders ap- 
plying for execution—Application by others incom- 
petent—Two applications considered together, tf 
extend period of limitation — Civil Procedure Code 
(Act V of 1908), O. XXT, rr. 17, 15 and 16—Applica- 
tion though defective admitted — Amendment ap- 
plication to remedy defect allowed beyond limitation 
—Effect of —Joint decree on condition of payment— 
Some decree-holders applying for execution of their 
share on depositing proportionate amount — Others. 
withdrawing, not agreeing never to execute in future 
—Defect of partial deposit, if cured—Decretal rights 
transferred—Name of transferor not substituted m 
records — Original decree-holder, if can still' exe- 
cute. E 

Some of several joint decree-holders applied for 
execution on their behalfand when this application 
was pending the others also ap plied: 

Held, thatthe second aplication was not com- 
petent and the two applicatious could not be consider-: 
ed to supplement each other in order to extend 
limitation. Agar Aliv Troilokya Nath (1), Alagappa 
Chetty v. Ramaswami Chetty (2) and Brajasunder Dae 
v Radha Prasad Bhagat (3), referred to. h 

The Court, not noticing the defect admitted an 
execution application and afterwards allowed ap- 
plication to get it amended though the period of 
limitation was over ; 

Held, that the amendment was effective from the 
date of admission of the application. Brajasunder 
Dasv. Radha Prasad Bhagat (3), Jiwat Dube v. Kali 
Charan '4), Maheshwaram Nambulripad v Vellappa 
Mohan (5) and Ganesh Das v. Fatteh Chand (6), referr- 
ed to. l 

Where a joint decree is obtained for possession of 
immovable property on condition of payment and one 
of the decree-holders apply for-execution as regards 
his share only,on payment of his proportionate 
amount, the others in the meantime withdrawing 
their applications, but not undertaking never to 
execute in future, the defect of partial deposit of 
amount is not remedied. Gopendra Krishna v. 
Moti Lal (71, distinguished. 

The original decree-holder can even after the 
transfer of his decretal rights, execute the decree 
untilthe name of the transferer is substituted in 
the records ThakuriGope v Mukhtar Ahmad (R), 
Co-Operative Town Bank of Padigaon v. 8 V. K V.. 
Raman Chettiar (9) and Arichetty v. Theerthamalai 
Chetty (107, relied on. 


F. Misc. A. from an order of the Judicial 
E. A. ©. and First Class Sub-Judge, - 
Peshawar, dated August 30, 1933. 


of 
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Sardar Raja Singh, for the Appellant. 
Seth Chelaram, for the Respondent 


Judgment.—Musammat Fatima and her 
two sisters obtained a joint decree for 
possession of 3-5ths of certain immovable 
property on condition of payment of 


Rs. 5,403 to the judgment-debtor. The. 


decree was dated February 12, 1930. , On 
February 9, 1933, the two sisters put in 
a joint application for execution in 
respect of 2-5th of the property. They 
deposited 2-3rd of the specified amount 
less a deduction for costs and expressed 
themselves to be willing to deposit the 
amount deducted if ordered, which they 
subsequently did. They never offered to 
deposit the whole amount, nor was their 
execution to be for the benefit of Musammat 
Fatima. On February 10, 1933, an ap- 
plication for execution purporting to be 
from Musammat Fatima was put in. In 
this application the prayer was for pos- 
session of l-5th of the property and a 
deposit of Rs, 2,000 was made on the 
same day by Gul Mohamed on behalf of 
Musammat Fatima. There was an altern- 
ative prayer in the petition that execution 
should be given for 3-5ths in which case 
the whole sum would be deposited. Both 
applications were taken up together. Ob- 
jections were put in bv the judgment- 
debtor on March 8, 1933. Amongst the 
objections was that Musammat Fatima’s 
petition was defective and was not signed 
or verified, and also an objection that 
Musammat Fatima had alienated her rights 
under the decree to Gul Mohamed who 
had put in the petition. On April 26, 
the two sisters withdrew their deposit and 
stated that they did not wish to proceed 
with the execution against the judgment- 
debtor. On August 30, 1933, the Court 
allowed Musammat Fatima’s petition. to` 
be verified by Gul Mohamed who was then 
in Court and who was acquainted with the 
facts of the case. Eventually by the order 
now under appeal dated August 30, a 
commission was issued for the separation 
of Musammat Fatima's 1-5th share. 


The judgment-debtor has come up in 
appeal and has raised many points. The 
first deals with the verification of Musammat 
Fatima’s application. It is pointed out 
that this verification was permitted long 
after the period of limitation and reliance 
is placed upon the provisions of O. XXI, 
T. 17, Oivil Procedure Code, and on the 
interpretation placed thereon by the High 
Court of Calcutta in Agar Ali v. Troilo- 


FATIMA SULTAN 
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kya Nath (1), and followed by the Madras: 
High Court in Alagappa Chetty v. Rama 
swami Chetty (2), and alsoin Brajasundar 
Das v. Radha Prasad Bhagat (3). This- 
objection is met by Counsel for the res- 
pondent decree-holder in two ways; first 
he alleges that the period of limitation 
had not expired as it had been kept open. 
by the application of the two sisters dated 
February 9, for he says that this application. 
was on behalf of all the decree-holders. 
and that it was not necessary that a. 
deposit of the whole sum should be made. 
I find this argument to be untenable, for- 
that application was clearly on behalf of 
the two sisters only and not on behalf of 
all three, nor can I see how the two- 
applications of February 9 and 10, can be- 
considered to supplement each other in order 
to extend limitation, if indeed the second. 
was not competent. 

The second contention, however, is that. 
the interpretation of O. XXI, r. 17 applied 
in Calcutta is not applied by the High. 
Courts of Allahabad, Madras, Lahore and 
Patna. Reliance in particular is placed 
upon Jiwat Dube v. Kali Charan (4), 
Maheshwaran Nambudripad w. Vellappa- 
Mohan (5), Ganesh Das v. Fatteh Chand 
(6). So far as the Patna rulings are concern- 
ed, reference may also be made to Brajasin- 
dar Das v. Radha Prasad Bhagat (3). The- 
principle applied appears to be that only 
two courses are open to a Court acting 
under r. 174 (1), 7. e. either to return the- 
petition for amendment or to reject it and 
that if it admits the application without 


— 


Wa 


noticing that it requires amendment, the ™ 


decree-holder should not suffer by 
failure and subsequent amendment should 
be allowed although the rule itself con- 
templates amendment before admission. 
The last Patna ruling, to which 1 have 
referred, limits the amendment to one made- 
within the period of limitation and sug- 
gests that the amended application can. 
then be treated as a new one. But the 
Allahabad, Madras and Lahore rulings- 
go further and lay down that amendment 
should be allowed even after admission. 
such amendment does constitute- 
amendment under para. 1 of the rule and: 


(1) 17 0681, 
(2) 21 Ind. Oas. 609; (1913) M W N 1003; 14 M L- 
3 


513, i 

(3) 139 Ind. Oas. 140; A I R 1932 Pat. 306; 11 Pat.. 
508; Ind, Rul (1932) Pat. 261. 

(4) 20 A 478; A W N 1898, 128. 


its- | 


r 
~~ 


A 


(5) 103 Ind. Oas. 303; A I R 1928 Mad. 214; 39 Mc 
ed 


LT 37); 54 ML J 151; 27 LW 796, 
(6) 55 Ind. Oas. 16; A I R 1920 Lab. 122;2U P LR. 
<L) 46; 31 P W R 1920;2 Lah LJ10L 


“that therefore it has 


W 
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retrospective effect 
under para. (2). It will be noticed that Madras 
Tulings have been cited on both sides and 
that that cited by the respondent is the 
amore recent. No rulings of this Court have 
been brought to my notice and adopting 
the view entertained by the Lahore and 
Allahabad Courts, I am of opinion that 


the amendment allowed in this case, i. e.. 


the verification upon August 30, must be 
held to be one within the provisions of 
r. 17 (1) and therefore, has retrospective 
effect under r. 17 (2), so that the verifica- 


> tion takes effect from February 10, 1933. 


The next objection raised by the appel- 
lant is that there was a joint decree for 
3-5ths of the property, that the application 
was primarily for 1-5th and that although 
there was an alternative prayer for 3-dihs, 
yet the amount deposited was only 
sufficient to cover the 1-5thclaimed. Here 
again the objection is met in two ways. 
It is urged that the two sisters withdrew 
their deposit and stated that they did not 
wish to proceed with the execution and 
hence their claim’ being eliminated, the 
remaining claim for 1-dth can proceed. 
The argument is based on Chitaley’s 
Commentary, 1933 Edition, p. 1888, under 
O. XXI, r. 15 of the Code, which is sup- 
ported by Gopendra Krishna v. Moti Lal 
(7). The position on which that com- 
mentary is based is one where all the 
decree-holders have been parties to the 
execution proceedings and some have with- 
drawn and undertaken never to execute. 
In the present case the other two decree 
holders were not parties and although 
they withdrew their deposit and filed 
their execution application, their statements 
do not amount to an undertaking never 
to execute in future. This argument there- 
fore fails. : 

The second contention for the respondent 
is that the two sisters have sold their 
rights to the judgment-debtor. This was 
alleged during the execution proceedings 
and orally denied by the judgment-debtor. 
The executing Court came to no decision 
on the point. It noted that the judgment- 
debtor stated that if any decree-holder 
‘applied for 3-5ths of the property and paid 
the full amount, he would have no ob- 
jection, and whilst issuing commission for 
separation of 1-5th in the order under 
appeal the Court gave the judgment- 
debtor the option of taking the whole 
amount from Musammat Fatima and giving 


we? 117 Ind. Oas. 677; AI R 1928 Oal. 559; 56 O 
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possession of 3-5ith. Prima facie by this 
provision the Court overcame the objection 
which is now being raised. Counsel for 
the appellant, however, relies upon the 
judgment-debtor’s undertaking -to give 
3-5th if any of the decree-holders “applies” 
and deposits the whole amo:znt which he 
distingnishes from an undertaking to give 
up 3-5ths without a fresh execution applica- 
tion. This appears to me to be a mere 
quibble. The judgment-debtor’s undertak- 
ing, if interpreted in that way, would 
amount to nothing as he would resist any 
further application on the ground that it 
is time-barred. Moreover, Musammat 
Fatima did apply in the alternative for 
3-5th and did express willingness to make 
the deposit, ifnecessary. I hold that she has 
already applied for 3-5th in the alternative 
and that therefore in the light of the 
judgment-debtor’s undertaking the provision 
made by the Court is sufficient. 

The third point taken on behalf of the 
appellant is that Musammat Fatima has 
transferred her share to ,Gul Mohamad. 
This was raised by the judgment-debtor 
in his original objections dated March 8. 
At the time when Musammat Fatima’s 
application was first put in on February 10, 
Gul Mohamed stated that he had agreed 
to purchase Musammat Fatima’s share of 
the property, whilst on August 30, Counsel 
for Musammat Fatima admitted that Gul 
Mohamed had purchased her share in the 
property. Counsel for the appellant urges 
that it should be assumed that the 
purchase was completed before Febru- 
ary 10, and that execution could only be 
taken out by Gul Mohamed and not by 
Musammat Fatima, In thé first place he 
relies only on admissions, and if these 
admissions are correct, the actual purchase 
was after February 10, but before 
August, 30. Inthe second place, he has not 
been able to quote any law showing that 
where decretal rigbts have been transferred 
the original decree-holder cannot execute 
when her name is still upon the record. It ig 
true that the transferee after proving the 
transfer can himself execute the decree, 
but until his name is substituted, it would 
appear that the original decree-holder is 
not barred, and this view is supported by 
Thakurt Gope v. Mukhtar Ahmad (|). 
Co-Operative Town Bank of Padigaon v. 
S. V. K. V. Raman Chettiar (9), and 


&) 69 Ind. Oas. 959; A I R 1922 Pat, 563; (1922 
PA. 236;3P LT 625. (1922) 
($) 99 Ind. Oas. 309; A I R 1927 Rang. 55; 4 R 426; 
-5 Bur. L J 181. / 
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. Arichetty v. Theerthamalai Chetty (10). Sasiman Chowdhury v. Shib Narayan Chowdhurye | 


Moreover, it has never been alleged that 
Gul Mohamed has purchased. Musammat 
Fatima’s share in the decree; what is 
alleged is that he has purchased her share 
in the property, which is a totally different 
matter. I am unable to support this 
objection of the appellant. These were the 
only points upon which the appeal was 
admitted to a full hearing. I decide them 
- all against the appellant and dismiss the 


appeal with costs. a 
D. Appeal dismissed. 
(10, 34 Ind. Cas, 791; A IR 1917 Mad. 791; 3L W 

21.0 
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PATNA HIGH COURT 
Civil Appeal No. 90 of 1930 
March 23, 1934 
Wort AND DHAVLE, JJ. 
KAMLA PRASAD— APPELLANT 
VETSUS 


MURLI MANOHAR- RESPONDENT 

Succession Act (XXXIX of 1925), s. 124—Absolute 
esiate devised to female with proviso that im event of 
her death nephew should be heir—Female surviving 
testator— Gift over, if takes effect—Hindu Law— 
Adoption—Kritrima form—Any particular kind of 
evidence, if necessary —Oral evidence to be examined 
carefully — Marriage — Form of — Presumption — 
Mithila School—Law applicable generally—Stridhan 
—Succession— Rules of, in Mithila Books— Rules of 
. Mitakshara, how far applicable—Sister’s son, if can 
be preferred to husband's sapindas — Words and 
phrases—Malik'—Significance of, when used in wills 
and other documents—Deed. 

Where atestator leaves a will devising an absolute 

estate to a female with a proviso that in the event 
of her death, his nephew isto be the heir, the gift 
overto the nephew will not take effect and the 
female will take an absolute estate, in case she 
survives the testator. [p. 457,col.1] 
. Akritrima adoption can be made without executing 
any document and no particular kind of evidence is 
necessary to establish it. But when the only evi- 
dence adduced in support of such an adoption is oral, 
it requires to be examined with particular care and 
in the light of probabilities, and must be found to 
be free from suspicion and suppression of materials 
before it can be acted upon ; the necessity ef such 
clear and satisfactory evidence as will remove all 
suspicion of fraud and dispel all doubt as to its 
truth is all the greater in the absence of acontem- 
poraneous record either in a deed of adoption or in 
entries of expenses inthe family accounts. Pad- 
malav Achariya v. Srimatyia Fakira Debya (6), 
relied on [p. 450, col. 2.] : 

There is an established presumption that marriages 
are performed, especially in the case of respectable 
Hindus, in the Brahma form, [p. 45], col. 2.] 

The term ‘malik’, when used in a will or other 
document as descriptive of the position which a 
devisee or donee isintended tohold, has been held 
apt to describe an owner possessed of full proprietary 
tights, including the full right of alienation, unless 
there is something in the context or in the surround- 
ing circumstances to indicate that such full proprie- 
tary rights were not intended to be conferred. 
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Ci4), followed , [p. 457, eal: 1.] 

The law of the-Mithila S:hool is the law of the- 
Mitakshara except in a few matters in respect of 
which the law of the Mithila School has departed 
from the lawof the Mitakshara Sourendra Mohan.. 
Sinke v. Hari Prasad (7:, followed. [p.45!, col. 1.) 

Regarding the succession to stridhan property no 
definite rule departing from the Mitakshara has been 
laid down in the books of the Mithila School. Con— 
sequently, where a woman dies leaving no son,. 
daughter, daughter's daughter, or daughter’s son, 
succession to her strtdhan property is governed by the 
rule in Mitakshara and her sister’s son is not entitled 
to succeed in preference to her husband's sapindas,.. 
ag Jhav. Jugmohan Jha (11, followed. |p. 456,. 
col 2.) 

[Texts and case-law discussed. } 

Messrs. P. R. Das, Rai T. N. Sahay, R, 
Misra, L. K. Jha and Ramnandan Prasad,. 
for the Appellant. 

Messrs. K. P. Jayaswal, Sarjoo Prasad,. 


Janak Kishore and C. S. Jayaswal, for the- 


Respondents. 

Wort, J.—This appeal is by the- 
plaintiff against the judgment of the- 
Subordinate Judge of Muzaffarpur in which- 
he decided against the plaintiff's conten-- 
tion that he was the adopted son of one 
Musammat Lalbati Kuer and that alterna-- 
tively under the Mithila Law he was 
the heir of the lady being the son of her- 
sister. 

One Sheoratan Lal died on March 30, 
1887, leaving him surviving his widow 


- Musammat Lachho Kuer and two daughters- 


in-law, Musammat Ramdeni Kuer and: 
Musammat Lalbati Kuer. Shsoratan Lal 
left a will by which he devised an ab-- 
solute estate to his widow and daughters- 
in-law with aright of survivorship with a 
proviso that in the case of the death of: 
all of them Murli Manohar, the son of one 
Ramcharan Lal the testator’s nephew or” 
brothers son should be his heir and 
successor. The widow survived her husband 
but a few days, then Ramdeni Kuer: 
died and lastly after being in possession. 
of the property for about 12 years Lalbati- 
Kuer died. : 
The learned Subordinate Judge has- 
rightly construed the will in the events- 
which have happened as giving an ab 
solute estate in the property to Lalbati 
Kuer, which on her death would go to- 
her heir. No question on this point has- 
been seriously argued in this Court. - 


The plaintiff-appellant being the son. 
of the sister of Lalhati Kuer claims to- 
be the heir under the Mithila Law which. 
admittedly governs the parties, relying 
on the text of Brahaspati, and in any 
event claims’ the property as being the: 


Te 


P 


“N 


a 
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adopted son “in the: kritrima form ‘of 


- Lalbati- Kner.’ Both of these points have 


v 


-~ which Lalbati 


‘properties in 


. regard to this matter. 


been decided against the plaintiff by the 
learned Judge in the Court below. ` ' 

A question was raised as regards the 
suit. Properties Nos. 1 to 8 
of Sch. 1 and Nos. 1 to 4 of Sch. 2, ad- 
mittedly belonged to Sheoratan Lal and 
were. covered by the will. As regards 
Property No. 9, Sch. 1, and Property No. 5, 
Sch. 2, the Judge has held that they 
were the self-acquired properties of the 
widow Ramdeni Kuer and that eventually 
they became the stridhan properties of 
Lalbati Kuer. No question is raised with 
It is not disput- 
ed that the plaintif was the son ofthe 
sister of Lalbati Kuer, and he claims to 
have been adopted by Lalbati Kuer on 
April 24, 1921. She died a few months 
later, that is to say, in October of the same 


year. 
The learned Subordinate Judge has 

disbelieved the plaintiff's story of adop- 

tion. The story set up by the plaintiff 


and his witnesses is in many respects 


-faulty and improbable. On the other,hand, it 


has been contended by the appellant that 
the story is probable in the circumstances 
of the case. That the lady went to 
Muzaffarpur at or about. the time of the 
alleged adoption, is not open to 
doubt. The Civil Surgeon was called and 
proved his attendance on the lady for 
asthma. It is said that as the plaintiff 
was looking after Lalbati Kuer’s affairs 
(which seems to have been established 
and as an instance of which a Chitha, 
Ex. 10, has been relied upon) and that 
as she was at his house, the story of the 
adoption is highly probable. The Civil 
Surgeon who was called to depose 
to this circumstance when cross-examined 
stated that no mention wasmade to him, 
as far as he remembered, of the alleged 
adoption. A number of witnesses were 
called to prove the adoption, many of 
whom claimed to have keen present at 
the ceremony and gave circumstantial evi- 
dence on the point. The plaintiff him- 
self was not believed by the Subordinate 
Judge and amongst other matters of 
criticism has referred to his own des- 
cription ofthe relationship between himself 
and Lalbati Kuer in a petition (Ex. O) 
of satisfaction in an execution case in 
Kuer was the decree- 
‘holder, and was represented by the plaintiff. 
Musammat Lalbati Kuer was described as 
mother’s sister, that is to say, he was the 


KAMLA PRASAD V. MURLI MANOHAR 


447 


nephew. The explanation given of this: 
matter has been rejected by the Subordinate 
Judge, and before us no argument has. 
been raised which would. cause us to. 
consider that the criticism of the Judgein 
the Court below was unjustified, It is 
indeed a significant fact that within six 
months of the alleged ceremony of adop- 
tion, the plaintiff in a document which 
required a description of himself and 
of his relationship and the capacity 
in which he appeared for Musammat .- 
Lalbati Kuer, should omit to state what. 
he now alleges was his true position at 
the time. 

The learned Judge has, however, been 
influenced in his view of the evidence in 
the case by the fact, that although Lal- 
bati Kuer was supposed to have been 
on bad terms with the defendants, and the 
other members of the familv, no deedof 
adoption was executed. Although such 
a document was not in law strictly ne- 
cessary, yet to say the least, in the cir- 
cumstances surrounding the case, it would 
have been expedient. This circumstance. 
isall the more significant when it is. 
remembered that with one exception no 
agnates of the parties were present at 
the alleged ceremony. Reliance has been 
placed upon the evidence of Gajadhar 
Prasad for the appellant, but there area 
number of points in the evidence of this. 
witness which raise suspicions as to its 
credibility. Musammat Lalbati Kuer was. 
a pardanashin lady who, asthe witness: 
agrees, would not ordinarily admit the 
witness to her presence, although on the. 
occasion of the alleged ceremony he claims 
to have been there. The evidence relating 
to the oceasion of this visit, which was. 
one primarily for the purpose of busi- 
ness does not dispel the suspicion which. 
was entertained by the learned Judge in 
the Court below. The plaintiff's case 
has also been discredited by the evidence. 
of witnesses who seem to have appeared 
at the ceremony by chance, such as. 
Raghunath Prasad Varma who was a distant. 
relation. No reason has been assigned 
which would entitle us to hold that the 
Judge who had disbelieved the plaintiff's 
witnesses was wrong or which would 
entitle us to take any other view as to. 
the credibility ofthe witnesses. Most of 
the argument has been concerned in an 
attempt to explain the matters which have 
caused the Judge to consider that the 
statements of the witnesses, having regard 
to the surrounding circumstances relating: 
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to the matters to which they depose, are not 
to be accepted. - ; : 
However the main argument ‘in the 
case has beén directed to the question 
of law. As Lalbati Kuer took an abso- 


lute estate and the property in dispute. 


was her stridhan, it is contended that 
the plaintif as the sister's son is entitled 
to succeed. The parties are admittedly 
governed by the Mithila school and it is 
also not disputed that the plaintiff's case 
fails unless Brihuspati is accepted as 
giving to the sister's son preference over 
the male relatives of the deceased lady’s 
husband, the case concerning as it does 
the stridhan of a lady dying leaving no 
< gon (apart from the disputed question of 
_¢he adopted son) and no daughter nor 
daughter's daughter nor daughter's son. 
“On this question I have had the advant- 
age of reading the judgment of my learn- 
ed brother which is about to be delivered 
and desire to say that I agree with the 
conclusions particularly with regard to 
the texts of the authorities which were 
not available to the Judges who decided 
Baċhha Jha v. Jugmohan Jha (1) and 
with regard to which I cannot usefully 
„add anything. I rest my judgment on 
the decision in Bachha Jha v.-Jugmohan 
Jha (1) and the decision of their Lord- 
ships of the Judicial Committee of the 
Privy Councilin Bai Kesserbai v. Huns- 

raj Morarji (2). In Bachha Jha’s case (4) 
the question which the learned Judges had 
to decide was: 

_ “Whether in default of issue daughter's son and 

the like, asalso the husband, the stridhan property 

of a woman married in one ofthe approved forms 

of marriage, goes to her husband's brother's son in 
. preference to her sister's son.” s 

The text of Brihaspati was relied upon 
by the defendant as giving preference tọ 
the sister's son. The substance of the 
decision is stated in the following words 
by the Judges: 

“In this state of the authorities in the Mithila 
school we must refer to the Mitakshara for our 
guidance in the matter.” 

The learned Judges having come to 
the conclusion that the books referred to 
by the Ratnakara, a book of considerable 
authority in the Mithila school, did not 
lay down ‘that the succession after the 
husband should be according to the order 
in which the sister's son and others are 
enumerated in Brihaspati's text. The enu- 


(1) 12 0 348. 

(2)30B 431; 33 I A 176; 3A LJ 4%4;1M LT 
211; 16M L J 446; 100 W N 802; 4 OL J 9; 8 Bom. 
LR 446 (P Œ. - , 
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meration in Brihaspati’s text is given by 
their Lordships of the Judicial Committee 
of the Privy Council in Bai Kesserbat’s 
csse (2) as follows: - 

“Sister's son, husband’s sister's son, husband’s 
brother's son, brother's son, son-in-law or daughter's 
husband and husband's younger brother.” 

The learned Judge in the Court below has 
relied upon these two cases for his decision 
against the appellant. In Bachha Jha’s case 


(1) the plaintifis were the sons of the brother ` 


of the deceased husband of the widow, and. 
the defendant, as we have seen, was the son 
of the widow's sister. Upon the ground 
that both the parties in the dispute 
were mentioned in Brihaspati’s text, where- 
as in the case before us the defendant 
being the son of the brother of the testa- 


tor is not mentioned, the appellant seeks- 


to differentiate Bachha Jha’s case (1) 
and relies upon Mohun Pershad Narain 


Singh v. Kishen Kishore Narain 
Singh (8) in which reliance was 
placed by the learned Judges deciding 


the case on Sri Narain Rai v. Bhya Jha 
(4). In Mohan Pershad Narain Singh’s case 
(3) the learned Judges did not discuss the 
text but proceeded upon the opinion ex- 
pressed by the Pandits in Sri Narain Rat's 
case (4) which I have just mentioned. 


But as pointed out in the judgment 
of my learned brother, to which 
I have already made reference, the case 


was not finally decided on this opinion, 
but on another point quite removed from 
the question of law “which we have to 
determine in this case. : 

As regards Bhachha Jha's case (1) 
the point of difference relied upon by 
the appellant is, in my judgment, 
of no avail to him, as the, argument 


is that the sister's son is to be taken as - 


the first in order as stated in Brihaspati’s 
text (although this argument was. aban- 
doned ultimately) and is therefore to be 
preferred to the sapindasof her husband 
and had the text of Brihaspati been accept- 
ed, which in fact it was not, the learned 
Judges in deciding that case would have 
preferred the sister's son to the relative 


of her- husband who although mentioned in ` 


the text was given the preference under the 
Mitakshara. In Bai Kesserbai’s case (2) it 
is true their Lordships of the Judicial Com- 
mittee were considering the question of the 


sister's sen in relation to the parties who 


were governed by the Mayukha, Brihaspati's 
text were relied upon in support of the 


(3) 21 O 344, 
(4) 2 Sel. Rep. (n) 29. 


1984 
sister's scn. Argtiments were considered 
by the Judges who decided the Bombay 
case asto the pcssible construction placed 
on placita 23 and 30 of the” Mayukha. 
Placitum 30 appeared to be in conflict 
with placitum 28. The words in placitum 
30 are: . 

“On failure ofthe husband the heirs to the wo- 
man’s property as expounded above are thus pointed 
out by Bribaspati.', . : , 
and it therefore fell tobe determined as 
to the method of construction of placitum 
30 in order to remove the apparent con- 
flict Their Lordships said: 

“They are of opinion that the text of Brihaspati 
should be read distributively as regards the property 
af women married according to one of the approved 
forms and the property of those’ married in one of 
the lower forms. In the one case those of the heirs 
. enumerated by Brihaspati who are blood relations 
ofthe husband, namely, the husband's sister's son, 
the husband's brother's son, and the husband's 
brother, will succeed to the women’s property, and 
in the other case the relations of the father will 
succeed. In the diversity of opinion amongst the 
text writers whether Brihaspati’s series of heirs 
take inthe order in which they are enumerated their 
Lordships think thatthe better opinion is that the 
order of succession is notindicated. There is no 
apparent reason forpreferring the husband's sister's 
son tothe husband's brother's son, or both, to the 
husbund's brother”. 


Their Lordships went onto say that they 
considered that the solution was to be 
found inthe Chandrika by reference to 
placitum 28. As I have said it is true 
that this decision related tothe Mayukha, 
but there is nothing suggested in the 
argument which would lead us to the 
conclusion that Brihaspati's text in relation 
to the Mithila school would be considered 
in any other light than that explained in 
the case to which I have just referred. 
And in this connection it would appear 
that their Lordships referred to the decision 
in Bachha Jha’s case (1), with apparent 
approval. The learned Judges in Bachha 
Jha’s case (1), pointed out that in the Mithila 
School Chintamani was an authority: of 
great weight. Itis a matter of considerable 
importance in this connection to notice that 
no mention ismade of Bribaspati’s text 
in this work which is the latest in point 
of time in the Mithila School of Hindu 
Law. For these reasons it seems to me 
- that the appellant has completely failed to 
support his contention that the sister’s son 
the plaintiff is to be preferred to the de- 
: fendants as sapindas of the father of the 
. husband. In my judgmentthe appeal fails 
and must be dismissed with costs. 

Dhavle, J.—This appeal arises out ofa 
suit for recovery of possession of certain 
immovable property in the districts of 


152—57 & 58 
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Muzaffarpur and Darbhanga, and mesne 
profits. The bulk of the property 12 items 
out of 14, belonged to one Sheoratan Lal, a 
Kayastha of Mauza OChaupar Bharat in 
Muzaffarpur who died in 1883 leaving him 
surviving his wife Lachho Kuer and two 
widowed daughters-in-law, Ramdeni Kuer 
and Lalbati Kuer. In 1878 Sheoratan Lal 
had executed an elkrarnama making a 
testamentary disposition of his property 
according to which these three widows were 
to take the property on his death as absolute 
maliks and incase of death of allthe three 
widows, Murli Manohar, defendant No. 1, 
a son of Sheoratan’s brother Ramcharan 
Lal, was to be the heir and possessor of 
the property. The document also provided 
that: 


“Jf perchance any of the widows dies, the surviving | 
widow shall remain in possession and become the 
absolute malik ofall the movable and immovable 


mauzas,” 

Musammat Lachho Kuer died shortly 
after Sheoratan Lal, and Musammat Ram- 
deni Kuer died about three years after- 
wards. Musammat Lalbati Kuer then 
came into sole possession of the property 
left by Sheoratan Lal together with two 
other items of property, one of which had 
been acquired under several deeds of sale 
of 1869 and 1870 inthe name of Ramdeni 
Kuer andthe other was: a homestead in 
the town of Muzaffarpur ‘similarly acquired 
in 1882. Musammat Lalbati Kuer died on 
October 22, 1921. Upon this Kamala 
Prasad, the plaintiff; claimed the property 
on the double ground that he was Lalbati’s 
sisters son and as such it was said 
Lalbati’s heir under the Mithila Law which 
applied tothe family and that he had been. 
adopted by her in the kritrima form on 
April 24, 1921. The defendants Murli 
Manohar Chhattu Lal and Shreodar Narain 
are sons of Sheoratan’s brother Ramcharan 
Lal. On Lalbati’s death there was dispute 
between the parties in the Land Regis- 
tration Department, which was decided 
against the plaintiff. Marti Manohar 
then applied to the District Judge of 
Muzaffarpur for letters of administration 
with a copy of Sheoratan’s will annexed 
ang succeeded both in that Court and in 


‘the Higb Court in spite of opposition by 


Kamala Prasad and Obhattu Lal. Hence 
the suit. 


In his written statement Murli Manohar 
denicd, among other things, that Kamala 
was son of Lalbati’s sister, that he had 
been or could be adopted by Lalbati in 
the kritrima form or that the family was 
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governed by the Mithila Law, and said 
that Kamala was a son of the co-wife of 
Lalbati, that the family was governed by 
the Mitakshara Law, and that under the 
will of Sheoratan Lal, he himself was 
entitled to all the properties or in the 
alternative that he and his brothers were 
entitled to them as Lalbati’s heirs. Chhattu 
put in a written statement on much ihe 
same lines except that he did not claim 
that Sheoratan’s will operated to confer 
the property on Marli. There was a contest 
in the lower Cowt regarding the two 
properties standing in the name of Ramdeni 
Kuer. The learned Subordinate Judge 
has found that they were the self-acquisi- 
tions of Ramdeni and afterwards became 
the absolute stridhan property of Lalbati 
by prescription; as there is no further 
dispute on that point it is unnecessary to 
distinguish between them and the other 
items of property in suit. The lower 
Court held on a construction of the will 
in favour of the plaintiff that the interest 
if conferred upon Lalbati was not a life 
interest only aud that the gift over to 
Murli didnot take effect. It also held in 
his favour that he was a son of Lalbati's 
sister. But it found against him that he was 
not adopted by Lalbati, and also that he 
was not entitled as sister's son to succeed 
to the property held by Lalbati in pre- 
ference to the defendants who were her 
father-in-law’s brother's scns. The suit was 
accordingly dismissed, and ihe plaintiff 
appeals. 

It has been contended on behalf of 
the appellant that it should have held on 
the evidence that he was adopted in the 
kritrima form by his mother’s sister Lal bati. 
On this point it is perhaps desirable at 
the outset to refer to Mr. Jayaswal’s 
contention on behalf of Murli that such an 
adoption was out of the question because 
the family was not governed by the 
Mithila school of law which alone recognizes 
such adoptions. In their written statements 
Murli and Chhattu certainly alleged that 
the family was governed by the Mitakshara 
Law and not by the Mithila Law. There 
was, however, no issue framed on the point. 
An obvious explanation of this is furnished 
by the draft issues submitted by the 
parties which are on the record though 
the plaintiff's draft dces include the issue: 
' Is the family of Sheoratan governed by 
the Mitakshara Law’ or by the Mithila 
Law?’ No such question is raised in the 
draft for the other side. The judgment of 
the learned Subordinate Judge also does 
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not show that there was any dispute 
before him regarding the applicability of 
the Mithila Law to the family. The plain 
inference is’ that though the question 
was raised in the written statements, 
it was common ground at the trial that 
the family was governed by the Mithila 
Law. Nor need we be surprised at this; 
the parties are Kayasthas settled in the 


Mithila country, «nd as Macpherson, 
J. "recently said in Lalita Prasad v. 
Sarnam Singh (5), practically every 


Hindu in the Maithil country, at least of 
Hindustani origin (such as is claimed in 
this case), follows the Mithila Law. Moreover, 
on more than one previous occasions Murli 
himself and other members of his family 
have either contended for or accepted the 
position that the family is governed by 
the Mithila Law. ; 
In an execution case of 1923 against one 
Kedarnath, Murli himself contended in 
this Court that under the Mithila Law he 
was the heir to Lalbati's stridhan property ; 
in another execution case of 1926 Chhattu's 
sons spoke of forming a joint Hindu family 
with their father, governed by the Mithila 
School of Hindu Law; and again, in the 
Succession Act suits of 1927 between 
Murli and Kamala, the District Judge of 
Muzaffarpur said that there was no dispute 
before him that the parties were governed 
by the Mithila School: see pp. 56, 60 and 
61 of part 3 of the paper book. In view 
of the defendant's failure in such circum- 
stances to have an issue framed and 
address the lower Court on the point, 


we have ruled that it is not open to 
Mr. Jayaswal to take the point at 
this stage even though it does appear 


that some of the witnesses were ques- 
tioned asto the Jaw by which the family 
was governed. (His Lordship after exa- 
mining the evidence regarding the factum 
of adoption proceeded:—) It is‘ true 
that a kritrima adoption can be made 
without executing any document and that 
no particular kind of evidence is necessary 
to establishit. But when the only evidence 
adduced in support of such an adoption 
is oral, it requires to be examined with 
particular care and in the light of pro- 
babilities, and must be found to be free 
from suspicion and suppression of materials 
before it can be acted upon the necessity 
of such clear and satisfactory evidence as 
will remove all suspicion of fraud and 
dispel all doubt asto its truth is all the 


(5) 149 Ind. Oas. 491; AI R1933 Pat, 165; 14 PLT 
27;6 R P 602, 


1934 KAMLA PRASAD vV. 


greater inthe absence of a contemporane- 
ous record either ina deed of adoption 
or in entries of expenses in the family 
accounts: Padmalav sAchariya v. Srimatiya 
Fakira Debya (6). 

Ido not think that the evidence adduced 
inthe present case can be said to answer 
that test at all. Mr. Das has laid stress on 
the circumstances that Lalbati did, inspite 
of the respondents’ dentals,live with Ka- 
mala for her treatment in Muzaffarpur 
and that he must have been nearer to her 
in affection than the respondents, But 
they donot suffice to show that the witnes- 
ses tothe adoption are reliable. It may 
be said on the contrary having regard to 
Kamala’s singularly varied experience of 
the Courts, that ifthe adoption had been 
a fact, he would not have failed to keep 
and produce unimpeachable evidence of a 
different order and to give publicity to the 
adoption before Lalbati’s death. I would 
therefore affirm the finding of the lower 
Court against the adoption. The next point 
that has been urged on behalf of the 
appellant is that even though his adoption 
by Lalbatiin the kritima form be held 
not to be established he is still entitled 
under the Mithila Law to take her pro- 
perty as her sister's son. As their Lord- 
ships ofthe Judicial Committee said in 
Sourendra Mohan Sinha v. Hari Prasad (7), 
“the law of the Mithila school is the law of the 
Mitakshara except inafew matters in respect of 
which the law ofthe Mithila school has departed 
from the law of the Mitakshara.” 

According to the Mitakshara the 
stridhan of a woman who dies leaving no 
daughter, nor daughter's daughter, nor 
daughter’s son, nor son, nor son's son, 
devolves (1) if she was married in the 
Brahma or the three other approved forms, 
on her husband and failing him, on his 
nearest kinsmen (sapindas) allied by funeral 
oblations and (2) ifshe was married in 
the Asura or apy of the remaining forms, 
on her mother and father and failing them 
on their next of kin (Colebrooke’s Mitak- 
shara, II-XI-9-11). Colebrooke in his 
translation took sapindas to mean persons 
allied by funeral oblations; but ” it is 
now recognized that the Mitakshara made 
the sapinda relationship a matter of 
community of blood: see Ramchandra 
: (6) 131 Ind. Qas. 758; AIR 1931 P O 84; 3 LW 
477; 53 O L J 292; 35 O W N 465;80 WN 709; 69 
M L J 619; Ind. Rul. (1931) P O 150; (1931) M WN 
561; 33 Bom. L R 904; L2 P L T 563(P O). 

(7) 91 Ind. Oas. 1033; A I R 192) P O 280; 521A 
418; 5 Pat. 135; 42 O L J 592; 24 A L J 33; (1925) 
MWN49;7P LT 97; 50 ML J1; 300W N 482; 
28 Bom, LR 1126 (PO), 
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Martand v. Vinayak Venkatesh (8) at p. 405* 
though the Dayabhaga notion of com- 
munity in the offering of funeral oblia- 
tions may be occasionally resorted to In 
settling question of propinquity 10, the 
other schools of Hindu Law. There is also 
an established presumption that marriages 
are performed especially in the case _ of 
respectable Hindus such as we are dealing 
with in the present case in the Brahma 
form. [t is thus beyond question that if the 
Mitakshara applied to the case the plaintiff 
as a sister's son wouldnot be entitled to 
succeed to Lalbati’s property in preference 
to the defendants who are her husband's 
father’s brother’s sons. 

The ground on which it is urged that 
the Mitahila Law in this respect differs from 
the Mitakshara is that some of the Digests 
which are regarded as books of authority 
in the Mithila school unlike the Mitakshara 
quote Brihaspati's well known verses con- 
cerning succession to the mother's sister 
and five other relations who are (all six) 
“pronounced similar to mothers.” Sir 
Gurudas Banerjee’s paraphrase of these 
verses, which was adopted by their Lord- 
ships of the Privy Council in Bat Kesserbat 
v. Hunsraj Morarji (2) is that her sister's 
son, her husband's sisters Son, her hus- 
band's brother's son, her brother's son, 
her daughther’s husband, and her 
husband’s younger brother being like 
her sons, inherit the stridhanj of a 
woman if she leave no male issue, nor 
son of a daughter, nor a daughter. The 
application of these verses. of Brihaspati in 
the Mithila school was considered in Bachha 
Jha v. Jugmohan Jha (1), a case in which 
such Mithila and other texts as were then 
available were examined and it was held 
that (though the sister’s son 1s the first 
special heir to be gathered from Brihas- 
pati's verses) the stridhan property of a 
widow, governed by the Mithila Law and 
married in one of the approved forms of 
marriage, goes to her husband's brother's 
son in preference to her sister s son. 

Tt has, however, been contended on behalf 
of the appellant’ that the decision is dis- 
tinguishable because there the parties to 
the contest were both of them to be found 
in the verses, while in the present case 
the plaintiff is, but the defendants are 
not, among the special heirs (impliedly), 
. (8) 25 Ind, Uas 290; AIR 191k PO 1; 411A 290; 
loN GR 112; 42 0 384,180 W N 1154; 27M L 5 
333: 1L W 831; 16M L T 447; (L914) M WON 835; 
lêBom, L g 833; 12 A L J 1281; 20 O LJ 513 
(P 0.) 
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imenticced by Biihecfati; and reliance is 
placed on Mohan Pershad Narain Singh 
v. Kishen Kishore Narain Singh (3), a 
case in which lette:s of administration 
were ‘issued to a Mithila wcman’s husband’s 
sisters scns as pleferential heirs to the 
husband's paternal great-grandfathen’s 
great-gandsons in the succession to her 
stridhan property. The learned Judges 
did not examine the Mithila texts in 
Mohun Pershad Narain's case (3), but 
proceeded on the view of the Pundits in 
Sreenarain Rae v. Bhya Jha (4), and cn 
the view of Banerjee, J., in his Tagore Lec- 
tures of 1878 that 

“the group of heirs given in Brihaspati’s text, 
i. e. the sister's son the bueband’s sister's son, etc, 
are entitled to inherit.” 

They seem also to have distinguished 
Bachha Jha v. Judmohan Jha (1),on the 
ground that it proceeded upon the footing that 
the sister's son and the husband's brother’s 
sop, the rival contestants in that case, were 
both to be preferred to the husband's 
sapindas, and they observe that what was 
decided in that csse was whether the hue- 
band's brother's son took prior to the sister's 
son, both being of the same class, (i. e, 
being among Brihaspati’s heirs). Bachha 
Jha v. Jugmohan Jha (1), was referred 
to in Bai Kesserbai’s case (2), and their 
Lordehips of the Judicial Ccmmittee ob- 
served that the case was ultimately (i. e., 
after a discussion of various texts) decided 
in accordance with the Mitakshara on ine 
ground that the meaning and effect of 
the text cf Bribaspati quoted by Ratnakara 
(a Mithila authority) was too ambiguous to 
control the plain meaning of that work. 
As regards the view of the Pundits in Sree- 
narain Rae's case (4), it appears that the 
cate wes not decided cn that view at all, 
having been fought in the Ccurts right 
up to the YTrivy Council: see Kajunder 
Narain hae v. Bijay Gcbind Sirgh (9), 
only cn the questicn whether the parties 
were rot bcund by a ccmprcmise they had 
entered into. Jt appeais further that the 
Pundits’ cpinicn is rot altcgether in ac- 
cordance with Brihaspati’s rule. 

“Jf the Ranee” —ro ran their rycrastha—"“left a 
brother, sister, sieter’s ecn, huskard's sister's scn, 
husband’s brother's scp, brotker’s gcn, cr ecx-jn- 
law, apy such persen is ertitled to succeed io the 
stridhan, Jf she left ncne cf ikeee, Sreenarain and 
Lallulinaraip, ite rcarest sepincos cf Ler husberd, 
are entitled to her peculiar proyeriy...... 

It will ke geen at once that tbis 
vyavastha brings in-tke brother and sister 
in the teginning, for which no warrant 
js found ‘in’ Brihaspati’s--verses (or indeed, 
(9) 2MIA1F1: 1 Moo, PO 117; 1 Sar, 175, 
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in tke circumstances of that cese, any 
vhere else), erd also leaves out the hus 
Lard's younger brother wenticred in them 
Ncr cces that particular vyarastha in the 
case appear to have Leen 1eferred to by 
the Tirhoot Pundits with their special 
knowledge of Mithila Law ard usage 
Bribaspati’s verses were exhaustively dis- 
cussed in Kesserbai's case (2), which, being 
from the Island of Bombay, was in matters 
of inheritance among Hindus, governed by 
the Mitakshara, subject to the doctrine to 
be found in the Vyavahara Mayukha where 
the latter differs from it. The Mitakshara 
does not refer to Brihaspati’s verses at all: 
but the Mayukha quotes them, with the 


preface that: 

“on failure of the husband of a deceased wcman, 
if married according to the Brahma or other forma, 
the heirs to the woman's property, as expounded 
above, are those pointed out by Brihaspati.” 


The verses say nothing about the failure 
of the husband, and their Lordships held 
that they do not prescribe any new order 
of succession, nor give an exhaustive list of 
heirs so as to exclude any heirs coming with- 
inthe general Mayukha rule of “the nearest 
to her in his (i. e, the husband's) «wn 
family.” It may here be observed ihat the 
contesting partiesin Mohan Pershad’s case 
(3) were both of them related to the deceased 
woman through her husband and that the hus- 
band's sister’s sons who were held entitled to 
succeed in preference to his paternal great 
grandfather's great grandsons werethe more 
nearly related to the husband (though they 
were of course bhinnagotra sapindas), while 
the wcman’s sisters son who was post- 
poned in Bachha Jha v. Jugmoaan Jha 
(1) to her husband’g brother’s son was no 
relation of the husband at all. 


The contest in the present case ‘is 
between a plaintiff who is not related to 
the woman’s husband at all and defendants 
who are his first cousins cn the paternal 
side. Mohan Pershad’s case (3) does seem 
to have been decided on the view that 
Brihaspati's heirs do take in Mithila, and 
to that extent to differ from the earlier 
ruling in Bachha Jha's case (1), which was 
decided not on the ground (as has teen 
suggested on behalf of the appellant) that 
the Vivada Ratnakara, the only Mithila 
authority then known to quote Brihaspati, 
did not indicate the order in which Bri- 
haspali’s heirs are to take, but on the 
ground that the authorities of the Mithila 
school did not on the whole lay down any: 
definite rule so as to modify he applica- 
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tion of! the Mitakshara to Mithila, as is 
shown by their Lordships’ observation at 
p. 396*, of the report that : 

“In this state of the athorities in the Mithila school, 
-we must refer tothe Mitakshara for our guidance in 
the matter," 

Reference has been made before us to 
several Mithila authorities that were not 
available tothe learned Judges who decided 
Bachha Jha's case (1). The Kritya Kalpa- 
druma, also called Kalpataru, which is 
referred to in both the Vivada Ratnakara 
and the Vivada Chintamani, so far as it 
bears on inheritance, was published with 
an English translation by J. C. Ghose in 
1917 in Vol. 2 of his principles of Hindu 
Law. It begins its treatment of the pro- 
porty of a childless woman with Manu [X- 
196 : 

“It is ordained that the property (of a woman 
married) according to the Brahma, the Daiva, the 
Arsha, the Gandharva or the Prajapatya rite shall 
belong to her husband alone, if she dies without 
issue” (Buhler in the Sacred Books of the East 
Series, Vol. 25, p 371). 

It then quotes Devala and Gautama, and 
goes on to Yajnavalkya II-144 (numbered 
145 in Colebrooke II-xi 6 & 8), according to 
which property given to a woman by her 
kindred as well as her sulka and anvadheya 
(gifts subsequent) are to go to her kinsmen 
(bandhavas) if she should die without issue. 
It may be observed here that it ison this 
verse that the Mitakshara comments : 

“Lf a woman die ‘without issue’ ,i. e., leaving no pro- 
geny; in other words, having nodaughter,nor daughter's 
daughter, nor daughter's son, nor son, nor son’s son; 
the woman's property, as: above described, shall be 
taken by her kinsmen, namely her husband and the 
rest, as will be (forthwith) explained,” 


and that itis immediately after this that 
the Mitakshara develops from Yajnaval- 
kya’s next verse, the rule about the suc- 
cession of the husband or failing him of 
his nearest kinsmen, when a wife, married 
in the Brahma cr other approved form, 
dies without issue. This last verse is not 
referred to in the Kalpataru, but the rule 
in Manu IX-196, as has been already shown, 
brings in the husband. The Kalpataru 
concludes its treatment of the topic with 
Bribaspati’s verses. The entire treatment 
is almost identical with what we find in 
the Ratnakara (which only adds a couple 
of quotations and some simple comments 
without any special Mathil favour); and no 
attempt is made in either to reconcile the 
text of Manu with Brihaspati’s verses 
which say nothing about the husband. 
The Ratnakara was dealt with in Bachha 
Jha's case (1), where it was pointed out that 
Bribaspati’s text would bring in his group 
*Page of 12 O.—i Ed] 
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of heirs after the . issue „and before ths 
husband and the parents, and that it enu- 
merates tha six kinsmen of ths husband 
and of the parents mentioned therein 
without regard to the distinction that exists 
in the devolution of the stridhan proverty . 
arising. from the form of marriage. This 
distinction appears not only in the verse 
of Narada and Manu IX 196 and 197 quoted 
in the Ratnakara at the beginning of the 
section (see Golap Chandra Sarkar and 
Digamvar Chattopadhaya’s Vivada Ratna- 
kara pp. 38-49), but also in the single 
verse of Manu similarly quoted in the 
Kalpataru. 


Another book of authority in the Mithila 
school is the Vivada Chandra of Misaru 
Misra, of which two editions were 
published in 1931 by two Advocates 
of this Court, Mr. Ramkrishna Jha and 
Mr. Priyanath Mitra. Mr. P. RB. Das 
for the appellant has placed at our dis- 
posal an English translation of the 
Chapter on the Inheritance of Stridhan 
from the Vivada Chandra. The treatment 
of the topic ison much the same lines as 
in the earlier works, the Kalpataru and 
the Ratnakara, though definitions of various 
kinds of stridhan are inserted in, and the 
kanya (unmarried daughter) left out from 
the part dealing with the childless woman. 
Brihaspati's verses are quoted in this work, 
at the end of the chapter, with the preface: 

“The wealth, uf the mother’s sister and the like in. 
the absance oftheir aurasa (son), daughthers son 
and (his) son devolves upon the sister's son and the 
like,” 
onthe authority of that text of Brihas- 
pati. But here again no attempt is made 
to reconcile Brihaspati's text with 
Manu I[X-193 and 197 which .are quoted 
earlier in the chapter and which lay 
down that the property of a childless 
woman goes to the husband or tothe parents 
according as she was married in the 
Brahma (or one of four other forms) or the 
Asura (or other) form. For the respondent 
Murli Manohar and Mr. Jayaswal has 
argued that the Vivada Ohandra confines 
Brihaspati’s text to the property of a 
childless putrika (daughter appointe 1) wno 
(along with her son if she has any) is 
dealt with just before. I am entirely 
unable to accept the argument. The 
Ratnakara, which als> mentions the putrika 
(though earlier in the corresponding 
Chapter), deals with tas kinya (maiden 
daughter) immediately befors procseding 
to Brihaspati’s verses; ani if the3e verses 
are to-be restricted to what is- meationed 
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immediately before, as argued in the case 
of the Vivada Chandra, we would on the 
Ratnakara be face to face with the absurdi- 
ty of dealing with the question how the 
property of an unmarried daughter is to 
devolve inthe event of her having no son, 
daughter's son, etc. Tottenham and Ghose, 
JJ.,in Bachha Jha’s case (1), dealt with 
the Madana Parijata as an authority in the 
Mithila school mentioned in the Vivada 
Chintamani, and ‘pointed out that it did 
not quote Brihaspati, but after quoting 
aa (11. 144-145) laid down the 
rule: 


“It (stridhan) goes to her kindred, i. e., hueband 
and others, she being childless, i. e, dying without 
issue, i e., without daughter, daughter's son, son or 
son's son. lfa woman is married according to either 
Brahma, Daiva, Arsha or Prajapatya form cf 
marriage, the husband takes her property; in his 
default those that are nearest of kin in the busband’s 


family; in their absence, the nearest of kin in the 
father’s family.” 


-This is of course quite against the ap- 
pellant’s claim and it has been suggested 
on his behalf that the Madana Parijata is 
not the work referred to by the Mithila 
writers as the Parijata. The Madana 
Parijata was published in 1893 in the Biblio- 
theca Indica of the Asiatic Society of 
Bengal by Professor Madhusudana Smriti- 
ratna, Some scholars have taken the view 
that this work was written about 1375 
A. D. (see Kanes History of Dharma- 
sastra, Vol. 1, p. 389), while others are of 
opinion that it was written about 1175 
A.D. Itis obvious that if the former date 
be correct, the Madana Parijata that we 
have before us cannot be the same as the 
Parijata referred to in the first verse of the 
concluding chapter of the Ratnakara which 
was written in or about the first quarter 
of the 14th century. At p. 15 of his intro- 
duction to Vo]. 1 (Edn. 3) of his Principles 
of Hindu Law, J. O. Ghose, who takes the 
later date for the Madana Parijata (see p. 14 
of his introduction to Vol. 2 of the same 
work), expresses the opinion that the 
Madana Parijata as we have it is probably 
based -on the 


“famous commentary called the Parijata whi i 
cited in the Ratnakara and other Garis works. pe 


This. would seem io be supported by 
Sarvadhikari’s unchallenged assertion (see 
p. 298 of his Hindu Law of Inheritance, 
Tagore Law Lectures, 1880 (Edn. 2) that 
“by acomparison of the questions from the Parijata 
in subsequent works whose dates are ascertained, it 
will appear that we cannot give such a late date" ` 


as 13875 A. D. to the Madana Vi 

„the. noda work 
the author of which is commonly taken to 
be identical with the patron of Visvesvara 
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Bhatta, the author of our Madana Parijata 
Pandit Madhusudana Smritiratna, the 
editor of the Madaha Parijata, begins his 
(Sanskrit) preface with the statement that 
the work is ahigh authority because it was 
respected by such well-known modern au- 
thorities as Vachaspati Misra, Chandesvara, 
Raghunandan, Mitra Misra, Kamalakara, 
Nanda Pandit, etc. Alaw Court is per- 
haps hardly the place for settling a con- 
troversy among scholars about the date 
ofan old Hindu Law Digest but we have 
had lawyers on both sides in this case 
who are familiar with Sanskrit, and none 
of them though invited to do so has 
referred us to any quotation in the Ratna- 
kara and the ( hintamani from the Parijata 
which is not to be found in the Madana Pari- 
jata. For the appellant, reference is made 
to Item No. 257 in Jayaswal and Banarji 
Sastri’s Descriptive Catalogue of Manuscri- 
pts in Mithila, Vol. 1, Smriti Manuscripts, 
1921, which mentions a work called the 
Parijata by one Bhanudutta:as quoted 
by Vachaspati and Chandesvara. But we 
do not know any more of this work than 
that its subjectis not Vyavahara (Juris- 
prudence) but Tithivichara and it is there- 
fore impossible to regard it as of any 
importance for the purposes of the pre- 
sent case. That the Madana, Parijata of 
Visvesvara Bhatta, be its date what ib 
may, has long been regarded as an authori- 
ty in the Mithila school seems clear from 
its mention by Sir W. Macnaghten (who 
referred to the author as Madanopadhyaya) 
as among the authorities to which respect 
is chiefly paidin Mithila, and by Morley 
who says in his introduction to his Digest 
(1850), Vol, I, p. cexit: — 

“The Madana Parijata a treatise on civil and 
religious duties by Visvesvara Bhatta but containing 
achapter on inheritances is likewise a Mithila 
work and prevails alsoin the Maratha country: it 
quotes the Sapararka, the Smriti Chandrika and the 
Hemadri, This work was composed by order of Madana 
Pala a prince of the Jath race and is sometimes cited 
in his name. Sir W. Macnaghten calls the author 
Madanopadhryaya.” 

(See also Morley, p. ccrxi, Shyama 
Charan Sarkar’s Vyavastha Chandrika, 
Preface, p. 19, and West and Bubler’s 
Digest, p. 53). It seemstome that in the 
circumstances we are not entitled to ignore 
the Madana Parijata as an authority in the 
Mithila school merely because of the 
controversy regarding its date. P, O. 
Tagore also mentions it ın the order of 
Succession to the Peculiar Property of 
Women, prefixed to his translation of the 
Vivada Chintamani. 


1934 


Another work of authority in the Mithila 
school, which is now available, is the Dvaita 
Parisishta of Kesava Misra, or rather that 
version of it which we owe to his pupil 
Kalyana Misra under the designation of 
Suslishta Parisishta (Amara Press, Benares). 
This work has not been translated into 
English, nor have we been informed whe- 
ther it mentions Brihaspati’s verses or even 
lays down any rule at all regarding 
succession to a childless woman. It is there- 
fore, of no assistance to the case of the 
appellant who has to show that the Mitak- 
shara is definitely modified by the 
Mithila authorities so as to postpone the 


husband’s first cousins to the sister's 
son. Mr. Jayaswal has also referred 
to the Dipakalika, Sulapani’s com- 


mentary on the Smriti of Yajnavalkya 
(J. O.Ghose,Vol. 2, p. 519 ss, 49-51). Dealing 
with Yajnavalkya 2; 143-145, thecom- 
mentator quotes Brihaspati on the right 
of succession tothe mother’s sister and the 
like in default of “the husband and the 
like,” and ends by at once stating the 
Mitakshara view that 
husband the property devolves on his 
nearest sapindas. This can only assist 
the respondents (Mr. Jayaswal’s argument 
on Mithila Law have been adopted by the 
learned Advocate for Chhathu Lal, Murli 
Manohar’s elder brother) in so far as 
Sulapani makes no attempt to reconcile 
Brahaspati with the Mitakshara view 
(though unlike the earlier writers, he men- 
tions the failure of the husband) or to lay 
down definitely that the Maithils, of whom 
.he was one take a different view from the 
Mitakshara on their interpretation of the 
text of Brihaspati which Vijnanesvara 
had failed to notice. It has been contended 
for the appellant that Suiapani is not re- 
garded as an authority in Mithila and this 
contention isnot fully met by Mr. Jayas- 
wal’s reference to Morley’s Digest. What 
Morley says »t p. cerita of his Introduction 
is that Sulapani’s treatise on penance and 
expiation is consulted as an authority both in 
Bengal and Mithila, while the Dipakalika 
is said at p. ccvii(on the authority of Cole- 
brooke) to be “in deserved repute with the 
Gauriya school” (only). Upon the whole 
I am not prepared to attach much weight 
tothe Dipakalika as in favour of the 
respondents and the appellant has asked 
fur no more. Í 

It was shown in Bachha Jhu's case (1) 
that the Vivada Chintamani, “a work of 
she highest authority in the Mithila 
school” (their Lordships of the Judicial 
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Committee in Balwant Singh v, Rani 
Kishori (10), culled it “the leading, text 
book” of this school), stops short with the 
husband and the parents (according to the 
form of marriage) as a childless woman's 
stridhan heirs, and does not proceed to 
discuss or lay down who are the next in 
succession. Jt is noteworthy that writing 
though he did after Chandesvara and (it is 
said) also after Misaru, Vachaspati Misra 
did not refer to Brihaspati’s verses. It may 
thus be said that the earliest authority in 
the Mithila school, as represented by the 
Madana Parijata (for the Kalpataru cites 
the Parijata), and the latest also (so far as 
the Suslishta Parisishta is not shown to 
differ from the Vivada Chintamani) do not 
notice Brihaspati's text, and that the inter- 
mediate authorities who do quote Brihaspati 
make no attempt to indicate whether the 
special heirs mentioned in that text do or 
do not, all or any of them, come before the 
husband mentioned in the Manu Smriti 
which they quote and which is still common- 
ly studied in Mithila. 

The Kalpataru andthe Vivada Chandra 
carry the case no further than the Ratnakara 
and leave the Mithila Law where it was 
when Bachha Jha’s case (1) was decided, and 
it cannot be said that these Mithila authori- 
ties, unlike the Madana Parijata and the 
Chintamani which (like the Mitakshara) do 
not refer to Brihaspati at all, make any 
definite departure from the Mitakshara in 
favour of the sister’s son and the other five 
special heirs (often called ‘“‘secondary sons”) 
to be gathered from Brihaspati’s verses, 
The Mayukha with its attempt to supple- 
ment the Mitakshara by quoting Brinaspati 
and specifically allotting a place to them in 
the succession to stridhan property was 
considered in Kesserbai’s case (2) with the 
result already stated. Their Lordships of 
the Judicial Committee said enough, it 
seems to me, in that case to show that as 
little effect can be given to Brihaspati’s 
text (against the clear Mitakshara rule) 
under the Mayukha as under the Ratnakara, 
and as I have shown, the new Mithila 
authorities referred to before us—the 
Kalpataru and the Vivada Ohandra—do not 
alter the situation. Mr. P.R. Dashas urged 
that the decision in Kessarbai’s case (2)turned 
on the view definitely expressed by Nilkantha 
that the stridhan heirs, after the husband 
or the parents, are the kinsmen nearest to 
the deceased woman in those respective 
families (Ch. 4, s. 10, placitum 28), but the 

(10) 20 A 267; 251 A 54; 7 Sar. 279; 20 WN 273; 

7 Sar. 279 (P 0.) É : A f 
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Mitakshara lays down much the same rule 
(the difference such as ib is being im- 
material for the purposes of the present 
case), and the Mithila authorities have none 
of them expressed any view of their own as 
regards the succession after the husband or 
the parents, so that there is no reason at 
al), apart from the recitation of Brihaspati’s 
verses in some of the Mithila books, to 
suppose that in this part of India stridhan 
property will devolve after the husband or 
the parents ina manner different from that 
laid down in the Mitakshara. 

The Mithila books do not go beyond a 
mere paraphrase, and that loo in some cases 
only, of Brihaspati’s verses regarding the 
place of the secondary sonsin the order of 
succession. In this respect then the 
Mithila school is ina much weaker position 
than the Mayukha vis-a-vis the Mitakshara 
which prevailed in Kesserbai’s case (2). The 
parties to the contest in Kesserbai’s case (2) 
included one secondary son, the husband's 
brother's son, and it was held that not- 
withstanding Brihaspati’s verses the co- 
widow was entitled to preference over him. 
The appellant cannot therefore succeed 
merely because he is, and the respondents 
are not found (by implication) in Brihas- 
pati’s verses, unless the Mithila authorities 
be taken to have laid it down as their view 
on that text (and they have not) that 
Brihaspati’s-heirs areto be preferred in such 
contests. In Kesserbat’s case (2) their Lord- 
ships of the Judicial Committee referred 
with apparent approval to the lines on which 
Bachha Jha’s case (1) was decided, no re- 
ference was made to the decision in Mohun 
Pershad’s case (3), doubtless because the 
Mithila text-books were not dealt with in 
this latter case. Brihaspati’s verses are 
also found in the Smriti Chandrika and 
several other works of moreor less authority 
in the Dravida or Madras school, and it 
was held in Raju Gramanniv. Ammani 
Ammal (11), shortly before the decision 
in Kesserbai’s case (2), that the sister’s son 
was not to be preferred to the sister in 
the case of Sudras, having regard to the 
fact that Brihaspati’s text didnot seem 
reconcilable with the rules of descent 
deducible from the Mitakshara, that the 
Dravida commentaries did not show any 
consensus ês to the precise application of 
the text and that there was nothing to 
show that as a matter of usage the 
text was followed in preference to the 
general Mitakshara doctrine. Brihaspati’s 
verges are also found in the Viramitrodaya, 

(11) 29 M 358; 1M L T 68, 
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a book of considerable authority in the 
Benares school, which places the secondary 
sons after the woman's issue and the issue 
of her co-wife | 

“im spite of the sapindas, such as father-in-law 
eases by virtue of this text, which is not reconci- 
able in any other way... ..... n 

This was commented upon in Rachha 
FKha'scase(1) and in Jagannath Prasad 
Gupta v. Runjit Singh (12), a case of the. 
Benares school, a sapinda of the husband 
was preferred to the sister's son, while in 
Ganeshi Lal v. Ajudhia Prasad (18), the 
sons of her husband's sister were pre- 
ferred to the sons of her own sister under 
ihe Mitakshara rule which places the 
husband's sapindas after him. It is true 
that in this last case the contestants were 
all of them secondary sons, but it is 
significant that there was no suggestion 
that they should succeed in the order in 
which they are tobe found in Brihaspati’s 
verses. In the only remaining school of 
Hindu Law, we ` have the Dayabhaga 
laying down that Brihaspati’s text “is 
propounded not as declaratory of the order 
of inheritance,” but as merely expressing 
the fact that the relations mentioned init do 
succeed, {hough in accordance with the gener- 
al order of succession which is governed by 
the various degrees of benefit conferred 
on the owner by the oblation of food at 
obsequies. The result is that in none of 
the other schools of Hindu Law the sister’s 
son has been preferred under Brihaspati's 
text to the husband's sapindas, nor have 
the Mithila books laid down a definite 
rule departing from the Mitakshara. We 
must therefore as in Bachha Jha’s case (1) 
give effect to the Mitakshara rule in the 
present case and hold that the appellant 
is not entitled as a sister's son to preference 
over the respondents. 

Mr. Jayaswal has also endeavoured to 
support the decision of the lower Court 
on two‘grounds. One is that the appel- 
lant is not in any case entitled to the 
whole of the property because he admit- 
tedly has one brother, Narsingh, who was 
not joined in the suit.: Mr. Das has urged 
in reply that tais objection was not taken 
in the written statements, and that if it 
had been taken, the appellant might 
possibly have been able to meet it by 
showing some such ground as that he 
had come to some arrangement with his 
brother. But the existence of the brother 
came out in the examination in chief of 


appellants own witness Chaturbhuj, and 
(12) 25 O 354. < 
(13) 28 A 345;3 ALJ 85; AW N 1906, 39, 
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it has not been suggested that any at- 
tempt was made to show how the appel- 
lant was entitled to the whole property 


in spite of the existence of Narsingh. It. 


seems to me that in these circumstances 
the appellant's claim as sister's son could 
not, in any event, have been allowed in 
full. The other point urged by Mr. 
Jayaswal is that what Lalbati and the 
other widows took under Sheoratan’s will 
was no more than alife estate and that 
therefore on the death of Lalbati, Murli 
became entitled to the estate under the 


will itself. The will makes the widows 
(absolute) maliks; and as their 
Lordships of the Judicial Committee 
observed in Sasiman Chowdhury 


v. Shib Narayan Chowdhury (14). 

“the term ‘malik, when used in a will or other 
document as descriptive of the position which a 
devisee or donee is intended to hold, has been held 
apt to describe an owner possessed of full pro- 
prietary rights, including the full right of aliena- 
tion, untess there is something in the context or in the 
surrounding circumstances to,implicate that such full 
proprietary rights were not intended! to be conferred.” 

Mr. Jayaswal has urged that only life 
interests were conferred upon the widows 
because Sheoratan says that he executed 
the deed 

“for keeping intact 
household affairs, name 
and comfortable living 
daughters-in-law.” 

The will must, however, be read as a 
whole, and Mr. Das has said without 
contradiction that Sheoratan belonged 
to a family of well-known Mukhtars of 
the Calcutta High Court. There is, there- 
fore, no reason to suppose that the testator 


the management of the 
and fame of the family 
of my wife and both the 


used the term malik to mean less than 
full proprietary rights. I amthe less able 
to accept the contention that the will 


conferred a life estate only on Lalbati, 
because on that view the residue of the 
estate will have tobe treated as undisposed 
of by tke will. The gift over to Murli 
Manohar, “in case of death of all the 
three Musammats’ has already been held 
by this Court in the probate case (see 
p. 49 of. Part 3 of the paper book) to fail 
under s. 124, Succession Act, because 
the uncertain event of the death of the 
three widows happened after the death 
of the testator. The decision may or may 
not be res judicata, (for the learned Judges 
finally proceeded upon another ground), 
but is plainly in accordance with s. 124, 
Norendra Nath Sircar v. Kamalbasini Dasi 

(11) 66 Ind. Gas. 193, A I R 1922 P C 63; 49 I A 23; 
1 Pat, 305; 15 L W 434; 260 W N 423: 42 M L J 492; 
30M L T 242; 20 A LJ 352; 35 OL J 427; 24 Bom. 
L RB 576; (1922) M WN 368; 3P LT 133(P 0). 
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(15), acase which was recently referred 
to by their Lordships of -the Judicial 
Committee in Indrarant Ghosh v. Akshay- 
kumar Ghosh (16). Sheoratan’s will in no 
way indicates any particular time for the 
occurrence of the uncertain event of the 
death of the three widows upon which 
the gift over to Murli Manohar is to take 
effect; for Murli Manohar to take anything 
under the will, it was therefore necessary 
‘that the uncertain event should happen 
before the testator’s death. The point 
raised by Mr. Jayaswal therefore fails. 
As the points raised on behalf of the 
appellant fail, I would dismiss the appeal 
with costs. 


D. Appeal dismissed. 

(15) 23 O 563; 23 I A 18; 6 Sar, (63 (P CO). 

(16) 140 Ind. Cas. 433; AIR 1932 P © 269:;591A 
419; Ind. Rul. (1932) P O 327;9 O W N1113; £60 
L J 423; (1932) M W N 1301; 37 OW N 153; 64M LJ 
48; 87 L W J; 14 PL T 101; 3; Bom. LR 211; 
(19383) AL J 382 (P ©). 

OUDH CHIEF COURT 
Execution of Decree Appeal No. 57 of 
1933 
September 21, 1934 
Tomas AND Smita, JJ. 
SAHAI LAL AND OTAERS—ÅPPELLANTS 


versus x 
Tase DEPUTY COMMISSIONER as 
MANAGER, COURT or WARDS, BASAIDIH 
TIKRA, DISTRICT SITAPUR— 
RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 182—Deeree 
forrent against many judgment-debtors—Decree in one 
amount, though individual liability mentioned— 
Transfer application against some judgment-debtors— 
Execution application against others after three years 
from the date of decree but not from date of transfer 
application — Execution, if barred—Transfer ap- 
plication, ifa step-in-aid—Oudh Rent Act (XXII of 
1886), s. 145. 

The decree-holder who had obtained a decree for 
arrears of revenue agaiust a number of parties fora 
total sum of a single amount which was 
more than Rs. 5)0 the individual liability 
of judgment-debtors having been specified, made an 
application for transfer of the decree against some of 
the judgment-debtors to another Oourt for execution 
on September 12,1920. The application included a 
prayer that notices be sent to other judgment-debtors, 
But no notices were sent to them, The decreeas 
prayed for, was transferred and on November 15, 1930, 
final order consigning the record to the record-room 
was passed, Afterwards on August 20, 1932, an exe- 
cution application was made as against other 
judgment-debtors ; 

Held, that what has to be looked at forthe pur- 
poses of s. 145 of the Oudh Rent Act is the total 
amount which the decree involves, even where the 
decree determines the liabilities of judgment-debtors 
inter se for lesser amounts and that the application for 
execution was not barred by the special provisions ag 
to limitation as contained in s. 145 of the Oudh Rent 
Act; 

Held, however,that it could not be said that the appli 
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cation of September 12,19f0 constituted an application 
in accordance with law to the proper Court as regards 
the other judgment-debtors for execution, or to take 
any step-in aid of execution of the decree within 
the meaning of Art. 182, limitation Act. 
Consequently, the present application was time- 
barred by reason of the ordinary Provisions relating to 
the execution of decrees, and not by reason of the 
special provisions contained in the earlier portion of 
8. 145 of the Oudh Rent Act Zakaullah Khan v. 
Gul Kandi (1), followed, Shanta 
Mohammad Asghar (2), referred to. 


Dutt Ram v. 


Ex. of D. A. against the decree of the Dis- 
trict Judge, Sitapur, dated May 19, 1933, 
confirming that of the Assistant Collector, 
Ist Class, District Kheri, dated Novemher 
28, 1932. 

Mr. Moti Lal Tilhari, for the Appel- 
lants. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Respondent. 


Judgment.—This is an appeal against 
an order dated May 19, 1933, of the learned 
District Judge of Sitapur by which he 
dismissed an appeal from an order dated 
November 28, 1932, of an Assistant Collector 
of the first class of the Kheri District. 

The Court of Wards as manager of the 
Basaidih Tikra estate obtained a decree on 
July 9, 1929, for arrears of revenue against 
a number of parties. The decree was for 
a total sum of Rs. 1,842-10-6, but the in- 
dividual liability of the various judgment- 
debtors was specified in the decree. On 
September 12, 1£30, an application was 
made to the Court which passed the decree 
for its transfer to the Sub-Divisional 
Officer of the Misrikh Sub-Division of the 
Sitapur district for execution as against 
four of the judgment-debtors. That ap- 
plication included a prayer that notice 
should be given to the remaining judgment- 
debtors. It appears that the decree as 
against the four judgment-debtors in 
question was, in fact, transferred to the 
Sitapur. cistrict for execution, and the final 
order consigning the application to the 
record-room was passed on November 15, 
1930. No notice appears to have been 
issued to any other judgment-debtor. 


Afterwards, on August 20, 1932, an execution - 


application was made as against several 
other judg nent-debtors, some of whom 
raised objections. Their objections were 
dismissed by the Assistant Collector, and 
their appeal to the learned District Judge 
was also dismissed. They have now come 
here with this present appeal. 

The first contention is that the present 
application for execution was made more 
than three years from the date of the decree 
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and was, therefore, barred by the special 
provisions as to limitation _ofs. 145 of the 
Oudh Rent Act, sincethe separate liability 
of each ofthe objectors is for a sum of less 
than Rs. 500. There is admittedly, how- 
ever, aruling of this Court Zakaullah Khan 
v. Gul Kandi (1)in which it was held that 
what has to be looked at for the purposes 
ofs. 145 ofthe Oudh Rent Act is the 
total amount which the decree involves even 
where the decree determines the liabilities 
of judgment-debtors inter se for lesser 
amounts. We are not shown that this 
view hasever been dissented from and we 


_ accordingly take the view that the present 


application for execution is not barred 
by. the special provisions as to limitation 
of s. 145 of the Oudh Rent Act. 

It remains to consider, however, whether 
the application is barred otherwise, as 
having been made more than three years 
after the date of the decree. It is “prima, 
facie” barred unless limitation is saved 
in some way. It is suggested for the decree- 
holder that itis saved in the present case 
by the application of Septembor 12, 1930, 
for the transfer of the decree as regards 
four of the judgment-debtors to the Sitapur 
district. That application, it cannot be 
seriously doubted, was an application 
to the Court to take a step-in-aid 
of execution within the meaning of Art. 182 
of the First Schedule of the Limitation 
Act, Wemay referon that point to the 
case of Shanta Dutt Ram v` Muhammad 
Asghar (2). The question, however, is 
whether in the circumstances, that ap- 
plication saves limitation only as against 
the four judgment-debtors in respect of 
whom the decree was sought to be transferr- 
ed for execution to the Sitapur district, or 
whether it saves limitation as regards all 
the judgment-debtors. The second portion 
of xplanation lin respect of Art. 182, 
contained under the heading “time from 
which period begins to run”, reads as 
follows:— 

“Where the decree or order has been -passed 
severally against more persons than one, distinguish- 
ing portions of the subject-matter as payable or 
deliverable by each, the application shall take 
effect against only such of the said persons or 
their representatives as it may be maue against, 
Rut where the decree or order has been passed 
jointly against more persons than one, the application 
if made against any one or more of them, or against 
his or their ‘representatives, shall take effect against 
them all.” 


(1) 110 Ind. Cas, 115; 5 O W N 23; AI R1923 Oudh 
229; 12 R D 35;3 Luck. 366, f 

(2) 143 Ind. Oas. 678; 10 O WN 363; AI R 1933 
Oudh 131; Ind, Rul, (1933) Oudh 192, 
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We think it is clear that the present 
decree was of the nature described in 
the first paragraph of this explanation. 
The question is whether the application of 
September 12, 1930, can be said to have 
been made against any other judgment- 
debtor except the four we have referred to 
above. Those four, it should be mentioned, 
are not amongst the present objectors. 
The only manner in which the application 
of September 12,1930, can be said to have 
been made against the present objectors 
is that, as has been mentioned already, the 
application contained a prayer that notice 
should be given to the other judgment- 
debtors. Itis not clear what kind of notice 
was in the mind ofthe applicant when that 
prayer was inserled in the application. It 
is contended on behalf of these present 
objectors that no notice was legally necess- 
ary tobe given to, them in respect of the 
application for the transfer of the decree 
for execution as regards four of the judg- 
ment-debtors to the Sitapur district, nor, 
having regard to the provisions of O. XXI, 
r. 22, (1) (a) of the Code of Civil Procedure 
was notice legally necessary to the other 
judgment-debtors as regards the payment 
by them of their own portions of the 


` liability. It is, therefore, contended that as 


regards the rest of the judgment-debtors, 
there cannot be said to have been any 
application made in accordance with law 
to the proper Court for execution, or to 
take any step-in-aid of execution of the 
decree concerned (vide para. 5 of the pro- 
visions inrespect of Art.182 of the First 
Schedule of the Limitation Act, in the 
column headed “time from which period 
begins to run”). As has been said already, 
whatever the nature of the notices may have 
been, that the application prayed should 
be given to the other judgment-debtors, 
no notices of any kind were in fact, sent 
to them. We are of opinion that it cannot be 
said that the application of September 12, 
1930, constituted an application in accord- 
ance with law to the proper Court as 
regards the present objectors, for execation 
or to take any step-in-aid of execution of 
the decree. We accordingly think that as 
regards these objectors the application of 
August 20, 1932, was time-barred as being 
made more than three years after the date 
of the decree. Is is so time-barred by 
reason of the ordinary provisions relating 
tothe execution of decrees, and not by 
reason of the special provisions contained 
in the earlier portion of s, 145 of the Oudh 
Rent Act. 


We accordingly allow this appeal and hold 
that the decree can no longer be executed 
against the objectors-appellants. They are 


allowed their costs in all the three 
Courts. 
D. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 573 of 1930 
July 24, 1934 
PAKENHAM WaALsH, J. 

ADIVI BAPTIRAJU AND ANoTHER— 
APPELLANTS 


VETSUS 
TUMMALAPALLI SREERAMULU AND 
OTHERS — RESPONDENTS. 

Hindu Law—Debts—Decree against father—Parti- 


tion between father and sons—Liability of son's 
share to be attached in execution. 
Though in a suit in which the sons have been 


impleaded, the property which has fallen to them in 
partition may beattached for a pre-partition debt 
of the father which is binding on -them, yet when 
they have not been so impleaded in the suit, prop- 
erty which hasfallen to them in partition subsequ- 
ent to a decree obtained against the father only, 
cannot be attached in execution of that decree. 
Devaguptapu Kameswaramma v. Vadaddi Venkata- 
subba Rao (1', Krishnasami Konan v. Ramasami 
Aiyar (2),Subramania Ayyar v. Sabapathi Ayyar 
(3) and Official Assignee of Madras v. Ramachandra 
~Aiyar (4), referred to, 

5.0. A. against the decree of the Dis- 
trict Court, West Godavari at Ellore, in A. 
S. No. 170 of 1928, preferred against that 
of the Court of the Subordinate Judge, 
Ellore, in O. S. No. 14 of 1927. 

Mr. P. Satyanarayana Rao, f:r the Ap- 
pellants. 

Mr. V. Viyyanna, for the Respondents. 

Judgment.—The defendants Nos. 2 and 
3 are the appellanis in this second appeal 
which arises in the following way. A dec- 
ree was obtained in O. S. No. 34 of 1917, 
against the first defendant who is the 
father of the present appellants. An at- - 
tempt was made in execution to sell the 
property in 1920 and an attachment peti- 
tion was put in but it was dismissed for 
default of prosecution. In 1924 another 
application to attach these properties was 
made and the present appellants put ina 
claim petition Ex. VI on October 23, 1924, 
alleging that subsequent to the decree 
there had been a partition between. them 
and their father and they had been in posses- 
sion of the properties that fall to their share 
and these properties could not be attached 
in execution proceedings for a decree ob- 
tained against their father. That claim 
was allowed the decree-holder's Pleader 
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reporting no instructions. The respondent 
who subsequently got an essignment of 
this decree put in an execution petition E. 
P. No. 616 of 1925 to attach and bring to 
sale the same properties. The appellants 
put in second claim petition repeating their 
earlier plea and taking a further plea that 
as nosuit had been instituted to set aside 
the order passed on their previous claim 
petition, the respondent was not entitled 
to make the attachment. This claim peti- 
tion was allowed on March 9, 1926, and 
the present suit was filed to set aside the 
order on this latter claim petition. The 
trial Court upheld the contention that the 
order on the second claim petition was 
correct as no suit, had been instituted 
against the order on the first claim within a 
year. So far as the appellants were con- 
cerned, the suit against them was dismissed 
in the trial Court. In the lower Appellate 
Court the learned Judge agreed with the 
view that the order on the first claim peti- 
tion had become final and, therefore, the 
order on the second claim petition was 
correct except as regards Item No. 17 which 
he said had not been included in the pre- 
vious claim petition. It may be noted that 
this point had not been raised either in the 
trial Court or in the memorandum of ap- 
peal preferred to the lower Appellate 
Court. He held that this item was liable 
to be attached in satisfaction cf the decree 
obtained against the first defendant. 

Two questions are raised in this second 
appeal on behalf of the appellants. The 
first is that the lower Appellate Court is 
wrong in seying that Item No. 17 was not 
included in the first claim petition Ex. VI. 
The second argument is that assuming 
that it was not included nevertheless it 
is not liable in law to be attached. AsI 
am clear that the appellants must succeed 
on the second point I need only say as 
regards the first that it appears to me 
doubtful that Item No. 17 is not included 
in Ex. VI. Though the boundaries are 
different there appears to be only one 
house on the estate and Ex. VI does include 
ahouse. If I did not hold that the appel- 
lants must succeed on the second point of 
law, I should have been obliged to refer this 
question back for further finding as to 
whether certain boundaries given in Ex. VI 
include Item No. 17 or not. However, as I 
fell no doubt that the appellant must suc- 
ceed on the second point I need not dis- 
cuss this matter further. The learned 
District Judge in para. 17 seems not to 
have recognised the distinction between 
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the liability of property in the hands of sons 
after partition to be seized in satisfaction 
of their father's debts with the mode in 
which the said seizure can be effected. 
The decision in Devaguptapu Kameswa- 
ramma v. Vadaddi Venkatasubba Rao (1) 
makes it clear that where there has been a 
Partition subsequent to a decree obtained 
against the father only, the property which 
has fallen to the sons in the partition cannot 
be attached in execution of that decree. 
In the earlier case Krishnasami Konan v. 

amasami Aiyar (2) it had been held that 
where the partition was prior to the decree 
the property in the hands of the sons could 
not be attached in satisfaction of the decree 
obtained against the father alone. The 
Full Bench decision in Subramania Ayyar 
v Sabapathi Ayyar (3! and Official Assignee 
of Madras v. Ramachandra Aiyar (4) the 
former of which was quoted by the learned 
District Judge, approves the decision in 
Devaguptapu Kameswaramma v. Vadaddi 
Ventatasubba Rao (1). it is quite one 
thing to say that in a suit in which the 
sons. have been impleaded the poperty 
which has fallen to them in partition may 
be attached for a pre-partition debt of the 
father which is binding on them, and an- 
other thing to say that where they have 
not been so impleaded in the suit property 
which has fallen to them in partition can 
be proceeded against. The lower Appel- 
late Court does not seem to have grasped 
this distinction. The learned Counsel for 
the respondent did not deny the legal po- 
sition contended for by the learned Advocate 
for the appellants but suggested that the 
attachment in 1921 which was made before 
the partition remained in force. But the trial 
Court has stated that the execution filed by 
the plaintiff in O. S. No. 54 of 1917 in 1920 
was subsequently not proceeded with and 
it was also dismissed. It is clear therefore 
that there was no subsisting attachment 
at the time of the partition which took 
place some time about 1921. Under these 
circumstances this second appeal must be 
allowed with costs and decree of the Court 
of the first instance restored with costs here 
and the Court below. 

A. 4 Appeal allowed. 

(1) 24 Ind. Cas. 474; 38 M 1120; (1914) M W N7423; 
27 M L J 112. 

(2) 22 M 519; 9 M L J 127. 

(8) 110 Ind. Oas. 141; 51 M 361; d98) MW N 
S10; 27 L W 685; ALR 1928 Mad. 657;54 ML J 


40. 
(4) 112 Ind. Oas. 541; 51 M 417; (1925) M W N 294; 
A I R1923 Mad. 735; 23 L W 103; 55 MLJ 175 
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OUDH CHIEF COURT 
Second Civil Appeal No. 157 of 1933 
October 1, 1934 
NANAYUTTY AND Zjls-uL-Hassn, JJ. 
SITA RAM RASTOGI—DEFENDANT— 
APPELLANT - 
versus 
BALAK RAM DUBE AND anotazR— 

PLAINTIFFS AND ANCTRER— DEFENDANT— 

| RESPONDENTS. 

Hindu Law—Joint family—Ancestral property— 
Property inherited from collateral relation, if ances- 
tral property—Mere description of property as 
‘‘mamluka maqbuza marusi buzurgan'— Whether 
shows thatthe property was ancestral, 

Under Hindu Law where a person inherits proper- 
ty from a collateral relation, as for instance from a 
brother, nephew, cousin or uncle, it is not ancestral 
property; hence his own descendants are not 
co-parceners in it with him. They cannot restrain 
him in dealing with it nor compel him to give them 
a share of it. 

Mere description ofa property in lease and sale- 
deeds as" mamluka magbuza marusi buzurgan" does 
not necessarily show that it was ancestral in tke 
strict sense of the term as used in Hindu Law. 


S. ©. A. against the decree of the District 
Judge, Lucknow, dated February 14, 1933, 
modifying that of the Subordinate Judge, 
Fyzabad, dated February 12, 1930. 


Messrs. M. Wasim and Khaliquezamaw 
for the Appellant. 

Mr. Sundar Lal Bajpai, for the Respon- 
dents, 


Judgment.—This is a second appeal 
against the judgment and decree of the 
learned District Judge of Lucknow who 
reversed the decree of the learned Sub- 
ordinate Judge of Fyzabad dated: Febru- 
ary 12, 1930: It may be mentioned that 
the appeal against the decree of the 
Subordinate Judge of Fyzabad was trans- 
ferred by this Court to the file of the 
District Judge of Lucknow. 

On October 1, 1926, the plaintiff-res- 
pondent Balak Ram's father, Bhagwati 
Dube, respondent No. 3, executed a per- 
petual lease in respect of a house anda 
shop in favour of Sita Ram, the present ap- 
pellant, and on December 2, 1926, he trans- 
ferred the house and shop in question to 
Sita Ram by a deed of sale. The suit 
from which this appeal arises was brought 
by Balak Ram fora declaration that the 
lease and the sale are null and void as 
against him. In the alternative, he prayed 
for a decree for possession of the pro- 
perty. The ground on which the suit was 
based was that the property in suit was 
the joint ancestral property of the family 
and that Bhagwati Dube, his father had 
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no necessity for executing the lease and 
the sale-deed in question. | 

The learned Subordinate Judge dis- 
missed the suit on the finding that the 
property was not the joint ancestral pro- 
perty of the plaintiff's family. Balak Ram 
went in appeal to the District Judge, who 
reversed the finding of the trial Court 
and decreed the suit. Against this decree 
the present appeal has been filed by Sita 
Ram and the only question for decision 
is whether the plaintiff respondent Balak 
Ram is entitled to the relief claimed by 
him. 

We have heard the learned Counsel for 
the parties and are clearly of opinion that 
the finding of the trial Judge was quite 
correct. The plaintiff-respondent’s own 
witnesses, Mabahir, P. W. No. 4 and Man- 
gal P. W. No. 5 state that the house and 
shop in question were purchased by Bha- 
wani Shankar, uncle of Bhagwati Dube, 
father of the plaintiff-respondent. It is in 
evidence that Bhawani Shankar and his 
brother Gauri Shankar acquired properties 
separately from each other and that while 
the latter practised as a Vaid, the former's 
income was derived’ from jajmani (pro- 
fession of a Pandit). It is thus clear that 
the property in question devolved on 
Bhagwati Dube from his uncle, Bhawani 
Shankar, and this being so, the plaintiff- 
respondent had no right by birth in 
that property. Mayne in his Treatise on 
Hindu Law and Usage (1922 edition, p. 355), 
says: ; 

SAN property which a man inherits from a direct 
male ancestor, not exceeding three degrees higher 
than himself, is ancestral property, and is at once 
held by himself in coparcenary with his own 
issue. But where he has inherited from a col- 
lateral relation, as for instance, from a brother, 
nephew, cousin or uncle, it is not ancestral property; 
consequently, his own descendants are not co-parce- 
ners in it with him. They cannot restrain him 
in dealing with it nor compel him to give them 
a share of it”. 

The learned District Judge thinks that 
though the. property in question was 
separately acquired by Bhawani Shankar, 
it was thrown into the common stock but 
of that there is no evidence on the record, 
The learned Judge has relied for his 
decision onthe fact that the property is 
described in the lease and sale-deed in 
question as “mamluka magqbuza marusi 
buzurgan”. But this expression could well 
be applied by Bhagwati Dube to proper- 
ties purchased by his uncle and inherited 
by him and does not necessarily show 
that the property in question was ances- 
tral in the strict sense of the-term as used f 
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in Hindu Law. Further, the learned Judge | 


has relied on para. 10 of the written 
statement filed by Bhagwati Dube in 
which he stated that the property in 
dispute belonged to the joint family. This 
statement onthe part of Bhagwati Dube, 
who is the  plaintiff-respondent’s own 
father, can neither be binding on the 
appellant, nor furnish any argument against 
the present appellant who was the real 
contesting party in the case. 


For the reasons given above, we are 
clearly of opinion that the finding of the 
learned District Judge was not correct. 
We, therefore, allow this appeal with costs 
and setting aside the decree of the learned 
District Judge, restore that of the trial 
Court. 


N. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeals Nos. 445 and 446 
of 1932 
February 22, 1934 
` BOTLER, J. 
PENUMETCHA SEETHARAMARAJU 
' —APPELLANT 


versus _ F 
KALIDINDI NARAYANARAJU AnD 
: ANOTHER—-RESPONDENTS. 

Madras Survey and Boundaries Act (IV of 1897), 
s. 18—Order of Survey Officer, whether interrupts 
adverse possession—Suit by successful party for 
possession within 12 years of order— Maintain- 
ability. 

Where certain plots which were in defendant's 
possession were in proceedings under the Survey 
“and Boundaries Act, 1897, ordered to be surveyed as 
the plaintiff's landsin 1926 and the plaintiff sued for 
possession in 1929, but the suit was dismissed on the 
ground that the defendants had acquired title by 
adverse possession and the plaintiff had not proved 
‘possession within 12 years of the suit : 

Held, that the decision of the Survey Officer was 
not limited to the correctness of the boundary but 
had the effect of interrupting the running of adverse 
possession in favour of the defendants. The plein- 
tiff was not, therefore, bound to prove possession 
within 12 years of the suit independently of the 
order and was entitled to decree for possession. 
Muthirulandi Poosari v. Sethuram Aiyar (1) and 
Ramamurit v. Narayana Gajapati Raju (2), relied 
on. Azhagaperumal Pillai v, Raza Pillai (3), not 
followed. 

S. ©. A. against the decrees of the Court 
of the Subordinate Judge of Narasapur in 
A. 8. Nos. 48 and 49 of 1931, respectively, 
preferred against the decree of the Court 
of the District Munsif of Narsapur in 
O. S. Nos. 287 of 1929 and 203 of 1930, 
respectively. 
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Mr. K. Ventatarama Raju, for the Appel- 
lant. 
Mr. Ch. Raghava Rao, for the Res- 
pondents. 


Judgment.—The plaintiff in O. S. No. 
287 of 1929 and-defendant in O. S. No. 203 
of 1930 is the appellant. He sued for 
possession of certain land which he claimed 
to have been demarcated as his by 
orders of a Survey Officer dated Septem- 
ber 30, 1926, while plaintiffsin O. S. No. 203 
1980, sued to set the order aside. The 
latter suit was instituted on July 1,1930, 
and was clearly out of time. The ap- 
pellant’s suit was decreed by the District 
Munsif and dismissed by the Subordi- 
nate Judge in appeal who also gave the 
plaintiffs in O.8. No. 203 of 1930 a 
decree. The Subordinate’ Judge found 
that the defendants had a title by 
adverse possession and that plaintiff had 
not proved possession within 12 years of 
suit. In appeal it is contended that the 
“decision of the Survey Officer was con- 
clusive against the defendants. It is 
therefore necessary to enquire what the 
Survey Officer decided. Exhibit A is 
appellant’s petition to him. In it he 
claims title to the land as forming part 
of Survey No. 251 of which the defend- 
ants had added the portion now in dispute 
to their land (Survey No. 254).- The 
land should therefore be remeasured and 
redemarcated. The order of the Survey 
Officer runs:—“The complaint is allowed 
and the plots contested are ordered to 
be surveyed as petitioner's lands by 
effecting Sub-Divisions of them in field 
Nos. 254 and 241.” (Ex. B). This was 
done but possession was not given. Under 
s. 13, Survey and Boundaries Act, the 
survey shall be conclusive proof that the 
boundaries determined and _ recorded 
therein have been correctly determined 
and recorded, ands. 14 makes the order 
in dispute under ss. 10 and lt final 
unless set aside by a suit filed within 
3 years from the date of the order. 
Authority is clear (vide Muthirulands 
Poosari v. Sethuram Ayyar (1) and Rama- 
murti v. Narayana Gajapathi Raju (2) 
that the decision of the Survey Officer is 
not limited to the correctness of the bound- 
aries determined. In Murthirulandt Poosart 
v. Sethuram Ayyar (1) the question re- 


(1) 50 Ind. Cas. 43; 42 M 425; 9 L W 323; 36 MLJ 
354; 25 M LT 293; (1919) MW N 226. 


3) 141 Ind, Cas. 307; GAM L J 361; 36 L W 847; 
Ind’ Ral, (1933) Mad, 106; A I R 1933 Mad, 279; 56 
M 365. 


1934 
ferred to the Full Bench was 


“When a plaintiffs claim has been disallowed 
under the Survey and Boundaries Act 1V of 1837 
but he has been in possession of the property, 
does the decision of the Survey Officer operate 
as res judicata in a subsequent suit for possession ? 


The answer was “the order was......... 
conclusive as to the rights of the parties 
and nonetheless so because the unsuccess- 
ful party, who was in possession at the 
date of the order“ was not subsequently 
ousted from possession. Philips, J. in 
making the reference to the Full Bench 
opined that the order of the Survey Officer 
would have interrupted the running of 
adverse possession. Azhagaperumal Pillai 
Vv. Raza Pillai (3), a somewhat different view 
was taken, but this has been adversely 
commented on in Ramamurti v. Narayana 
Gajapathi Raju (2), Hence the order of the 
Survey Officer must be taken to be that 
the appellant had title to the land and 
that the respondents had not title thereto 
by adverse possession at the date of the 
order, Following Muthirulandi Poosari v. 
Sethuram Ayyar (1) I find that adverse 
possession, if any, was interrupted by the 
order and demarcation consequent thereon. 
The appellant was therefore not bound 
to show possession within 12 years of suit 
independently of the order. The judg- 
ment of the District Munsif was there- 
fore right. The appeals will be allowed 
with costs throughout. 

A. Appeals allowed 
(3) 138 Ind, Cas 362; 62 M LJ 399; 35 L W £88; 


(1932)M W N 358; A I R 1932 Mad. 310; Ind Rul. 
(1932) Mad. 365. 


OUDH CHIEF COURT. 
Criminal Revision A pplication No. 125 of 1934 
October 4, 1934 
ZIA-UL-HASAN, J. 3 
MANGAL PRASAD— AcCvUusED— 
APPLICANT 
versus 
EMPEROR-—ComPrainant — OPPOSITE 


ARTY. 

Penal Code (Act XLV of 1860), s. 403—Jurisdic- 
tion—9 ffence, where deemed committed, 

The offence of dishonest misappropriation is com- 
mitted not at the place where the accused withdraws 
the money, but at the place where he dishonestly ap- 
propriates it or converts it to his own use. 


Cr. R. A. against an order of the Sessions 
Judge, Sitapur, dated July 25, 1934. 

Mr. Akhtar Husain, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Judgment:—This is an application for 
revision of an appellate order of the learned 
Sessions Judge of Sitapur. 


MANGAL PRASAD Wi. EMPEROR 
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‘The applicant was prosecuted by 
Musammat Hardei whose general agent he 
was for sometime, under s. 408, Indian 
Penal Code. The complainant's allegation 
was that the applicant in his capacity as 
her general agent realized amounts due 
to her from her debtors on certain bonds 
mentioned in the list attached to the 
complaint and misappropriated the 
amount so realized as also asum of Rs. 262, 
which she gave him for filing suits against 
her debtors. i 

The applicant was tried by a Magistrate 
of the first class and convicted under 
s. 408, Indian Penal Code. He was sen- 
tenced to rigorous imprisonment for four 


months and to pay a fine of Rs. 150 or 
in ‘default, to undergo further rigorous 
imprisonment for four months. Out of 


the fine, if realized, a sum for Rs. 100 
was ordered to be paid tothe complainant 
as compensation. 

The learned Sessions Judge in appeal 
was of opinion that the applicant was 
entitled to acquittal so far as the charge 
of his misappropriating the amounts due 
on the bonds was concerned, but held that 
it was proved that he dishonestly mis- 
appropriated a sum of Rs. 51-5-0 which 
he withdrew from the Sitapur Treasury on 
behalf of Musammat Hardei as refund of 
court-fee stamp. As it came out that 
at the time of withdrawing this money, 
the applicant was not in Musammat 
Hardei’s service, the learned Judge altered 
the conviction from one under s. 408 to 
8. 403, Indian Pena] Code, but the sentence 
was maintained. f 

The applicant has come in revision to 
this Court and several grounds have been 
taken by his learned Counsel. The first 
is that the item of Rs. 51-5-0 about which 
the applicant has been convicted was 
not mentioned in the charge, but in view 
of s. 222 (2) of the Code of Criminal Pro- 
cedure, it was not necessary to specify 
the items about which the charge was 
framed. < | - 

Then, it was said that while the date 
given in the charge was September 15, 
1933, evidence was produced to show that 
the applicant withdrew the money from 
the Sitapur Treasury on January 3, 1934. 
This defect in the charge is also covered 
by s. 225 of the Code of Criminal Pro- 
cedure. The charge no doubt lacks preci- 
sion, as the learned Sessions Judge points 
out, but the real question is whether or 
not there was occasioned a failure of 
justice on that account. I am clearly of 
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opinion that there was not. The applicant 
was, during his examination as accused, 
put a specific. question in regard to the 
item of Rs. 51-5-0 and he not only had 
the opportunity to state his case about 
that item' but actually produced evidence 
in support of that case, namely, that he 


spent Rs. 50 out of thissum of Rs. 51-5-0- 


in’ paying offa debt standing against 
Musammat Hardeion a promissory note. The 
evidence that-he produced in support of 
this allegation was, however, disbelieved 
by both the lower Courts. In these cir- 
cumstances it cannot be 
applicant was in any way prejudiced by 
the charge not specifically- mentioning 
the item of Rs.-5J-5-0 or not giving the 


exact date on which the misappropriation-of - 


this amount occurred. 

A third plea was-taken that the learned 
Magistrate, who triéd the applicant, being 
the Sub-Divisional Magistrate of Sidhauli, 
had no jurisdiction to try the applicant 
on account of the fact that the offence, 


if any, with regardto the misappropria-- 
tion of Rs, 51-5-0, took place not in the. 


Sub-Division of Sidhauli but in Sitapur. 
This ground also cannot prevail. Clause 
(2) of s. 181 of the Code of Criminal Pro- 
cedure says: 

“The offence of criminal misappropriation or ‘of. 
criminal breach of trust may be inquired into or 
tried by a Court within the local limits of whose 
jurisdiction any part of the property which is the 
subject of the offence was received or retained by 
the accused person, or the offence was committed.” 


Looking tothe wording of s. 403, Indian 
Penal Code, it appears to me that the 
offence of dishonest misappropriation of 
the amount in question was committed by 
the applicant not at Sitapur when he with- 
drew the money from the Treasury, but 
only when he dishonestly misappropriated 
the amount or converted it to his own 
use, and this was obviously done at 
Mahmudabad. The trial of the applicant 
by the Sub-Divisional Magistrate of 
Sidhauli cannot, therefore, be held to be 
invalid. 


Another ground taken was that the 
learned Sessions Judge had no jurisdiction 
to convert the applicant's conviction from 
one uader s. 405, Indian Penal Code, 
to s.. 403, Indian Penal Code. This 
contention is clearly against the provisions 
of s. 423 of the Code of Criminal Procedure, 
and the learned Judge was perfectly em- 
powered to/act ashe did by that section 
read with s. 237 (1) of the Code. 

Finally it was urged that the matter 
was of a. civil nature and the complainant 
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said that the- 
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should have been referred to the Civil 
Court. With this, too, I am afraid, I 
cannot agree. No doubt the applicant has 
incurred a civil liability if he has mis- 
appropriated any property belonging to 
the complainant but he has also rendered 
himself criminally liable and there is no” 
reason why he should not be convicted of 
the offence proved against him. There is 
no question here of the “applicant doing 
anything ina bona fide manner. 

The application fails and is accordingly 
rejected. The applicant, if on bail, will sur- 
render to his bail at once. 

D. -Application rejected, 


MADRAS HIGH COURT 
Letters Patent Appeal No. 36 of 1931 
November 14, 1933 
Baasuey, C.J. AND BARDSWELL, J. 
VAIYAPURI PANDARAM-—AppELLANT 
Versus 
V. SEETHARAMA CHETTIAR— 
RESPONDENT 

Limitation Act (IX of 1928), 8. 20--Part payment 
—Payment by principal debtor, whether saves limita- 
tion against surety—Practice—New case in second 
appeal cannot be allowed, 5 

The fresh period of limitation created under s. £0, 
Limitation Act, by the payment of interest by the 
principal debtor can be only in respect of the debt of 
the principal debtor and the fact that the payment was 
made with the knowledge or consent of the surety or 
even at his request would not save limitation as against 
the surety unless the circumstances are suchas to 
render the payment one on the surety’s__ behalf. 
Brajendra Kishore Roy Chowdhury v. Hindustan 
Co-Operative Insurance Co. Lid (1), Domi Lal Sahu 
v, Roshan Dobay (21, Gopal Daji v. Gopal (3), Govinda 
Raja Mudali v. Samarapuri Chettiar (4) and Govar- 
dhandas v Krishnayya (6, referred to, Allison v, 
Frisby (7)and Lewin v. Wilson (8', distinguish- 
ed 


In second appeal an entirely new case should not 
be made the basis of a judgment reversing the lower 
Court's decision, 

Letters Patent Appeal against a judgment 
of Mr. Justice Jackson dated November 6, 
1930, and made in S. A. No. 1544 of 1927 
preferred to the High Court against the 
decree of the Court of the Subordinate 
Judge of Salem in A. S. No. 136 of 1926 
A. §. No. 184 of 1926, District Court, 
Salem, preferred against the decree of the 
Court of the District Munsif of Salem in 
O. S. No. 325 of 1925. 


Mr. K.V. Sesha Ayyangar, for the Appel- 
lant. ' 

Mr. S. Ramachandran for Mr. K.S. Kri- 
shnaswany Ayyangar, for the Respondent. 

Beasley, C. J.—This is .an appeal from 
a judgment of. Jackson, J. The suli; 
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Z 


{dba 


‘under appeal was upon a promissory note, . 


executed by the first defendant’on May 23, 
1920 for Rs. 1,000. 
against the first defendant and against 
the present appellant as the second de- 
fendant on March 14, 1925. The appel- 
lant was impleaded 


‘Second defendant because he had executed : 
July 31, 1921, ` 


a document, Ex. B, on 
together’ with the first defendant. That 


document is as follows :— 


“Both of us are conducting trading business © 


for the. benefit of our family. In respect 
debts that have been borrowed (till now) 
hereafter from you (the 
severally and also 
bind ourselves to 


jointly 
of the 
and may, be borrowed. 
plaintiff) by us jointly and 
jointly along with others, we 


be liable for them and pay them off to you, jointly - 
“that case it was held that 
` of limitation created under 6. 20 of the 


the suit was barred ,by limitation but it. 


and severally.” : A PAN 
Ib is clear that as against the appellant 


payments made 


was contended that certain 
-March 22, 1922, 


by the first defendant on 
and January 13, 1923, 
Both the trial Court and the first Appel- 
late Court held that as against the appel- 
lant the suit was barred by limitation. 


But in Second Appeal Jackson, J., held: 


that Ex. B was not a contract of guarantee 


or. suretyship at- all but was simply. a. 


contract of joint: and several - borrowing 
_ and. that, 
| rendered and’ a demand. made. and ‘no 
- refusal .of that .demand, there, was no 
breach of ‘contract and that time would 
„not run until theré. was such a breach. 
This point was not raised by the Counsel 
in the ‘course of his. argument before 
Jackson, J., but was one taken by our 
learned .brother himself. He felt that it 
“was open to him to take the point because, 
in this view, it was not suggested in the 
plaint that Ex. B was a contract- of surety- 
-ghip. But, with respect, my 
of para. 6 of the .plaint is that such a 
plea. was. certainly “intended ;. and the 


_- case was tried’ upon that footing. Issues 


4 
` 
' 


Nos. 2:and 3 plainly show. this and so 
does the evidence of the plaintiff which is 
as follows :— 


‘Deter on I demanded the amount due under 
plaint,pro-note. Then ‘defendant No. 1 said he had 
then no money but he would give security. Accord- 
‘ingly the letter of guarantes Ex B was given tome 


-by defendant Nos. 1 and 2 on “July 34, 1921." - 


) 


_ ‘The appellant's evidence also is important, 
because he says that Ex. B. was a. guaran- | 


tee. Hesays:: 9. . ... 
_, “Ib was in 1917 that I executed the guarantee Ez: B. 
“T gave it to plaintiff without putting any date. Plaint- 

if later on dated itso as to file the present suit.” 
In the judgments: of'- the District Munsif 


"452-59 & 60. 


yaivpiet PANDARAM v. SebTHARAMA CHETTIAR, 


The suit was filed. 


‘hasis of a judgment reversing 


in the sait, as the.’ C 
“This appeal must, therefore, be considered 


~ Ohowdury v. Hindustan 


‘respect 


saved limitation. ag paid, namely, the debt of 


as an account had ’not been ` 
“payment 


understanding . 


465 


and the Subordinate Judge the case is 
dealt. with on this footing and,.in my 
view, in second appeal an entirely: new 
case-as I think this is, should not bə the 

the lower 
Courts decision though I agree „that 
Jackson, J’s view of Ex. B may be correct. 


and in the lower Appellate Court. 


then is the. position ?. The payments re- ` 


ferred to were not made by the appellant 
but by the first defendant, the principal 
debtor; and Brajendra Kishore - Roy 

Co-Operative In- : 
surance Company, Lid. (L), is clear authority 
in-favour of. the appellant's case. Tn 
the fresh period 


Limitation Act by the payment of interest 
by the principal debtor could be only in 
of the debt upon. which the interest 
; the prin- 


cipal debtor, that the. fact that . the .in- 


‘terest: was paid with the knowledge and 


the surety and even at his 


consent of = | 
request made no difference . uuless. the 
“circumstances. could be said to render 


the payment one on behalf of the surety 
and that ihere is nothing in the relation 
of principal and surety itself which makes 
| by the principal binding as a 
payment by the surety., Domi Lal Sahu 
v: Roshan Dobay (2), was distinguished 


‘on the facts... There was a, mortgage 


deed and the mortgagor had made pay- 
ments of interest to-the mortgagee ‘and 
it was held that such payments affected 
not only the mortgagor but “the respondent, 
the purchaser of the “equity “of redemp- 
tion, who of course claimed through the 
mortgagor. Another important case is 
Gopal Daji Y. Gopal (3), a judgment of 


Jankins,. ©. J.. This case “also strongly 
supports :- the. appellant's contention. In 
have Govinda Raja Mudalt 


this Court -we f f 
v. Samarapurt Chettiar (4), a judgment. of 
Wallace, J. Srinivasa Varatha Chariar v. 
Echammal. (9) and Govardhandas v. Kri- 
shnappa (6). Two English-cases were re- 
ferred tó by the learaed Counsel for the 
spond Frisby 


aie 


respondent, namely Allison, V. 
"ay 39 Ind.. Oas. 705; 44 0978;25 OL J238; 21 0 
WN a82 0: 
+ (238 Q 1218. oo 

(3 28 B 245; 5 Bom, L R 1020. T 

| 0 Ind. Cas. 516; A IR1930 Mad, 112; Ind 

1 (1930) Mad. 32. iS eras 
Bo DHA 8 21 M D J 4559 ML T 263. 
D ind. Oas. 0421 MU 5457. 
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4 


~ (1) and, Lewin v. Wilsan (5), but in the 
= former ease the surety had joined in the’ 


' ‘Covenant in the mortgage thus bringing 
“. himself within the Real Property Limit- 


“Sdtion Act: 1874, 


.5 andın the latter case 


`- the ‘question ehe upon the Limitation 


< think. 


‘running in 


`. decree of the 


regarded. by the | 


' Statute .of New: Brunswick called ‘Limilt- 


ation of Real. Actions’ and I do not 


these cases can be 


Act. 
and Lewin v. 


Frisby (1) 
Wilson (È), are not 
learned author of 
Rowlatt on ‘Principal and Surety’ as in 


Certainly Allison v. 


: “any way affecting the general rule that 


a. payment made by the principal debtor 
to -the creditor does not prevent time 
favour of the surety. For 
these reasons, in my view, this appeal 
succeeds and must. be allowed and 


reversed and that of the First Appellate 


- Court. restored. The appellant will have 


i late Court. 


-by 1t. 


the: costs. here and in the Second. Appel- 


J.—I agree. 
_ Appeal allowed. 
(j isa) 43 Ch. D 106; 59 L J Ch. 94; 61 LT 63; 


8 (ast) 11 App. Cas, 639; 55 LIP O75; 55L T 


Parnes 
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OUDH CHIEF COURT 
| Section 29 Application No. 33 of 1933 
“Uciober 3, 1934 
 Ala-uUL Hasan, J. 
"MEDI LAL AND ANOTRER— DEFENDANTS 
— APPLICANTS 
versus 
B. RAM GOPAL DAS AND ANOTHER 
— PLAINTIFES—OPPOSITE PARTY 
Minor—Mother and guardian of minor executing 


‘bond in leu of debt barred by tume—Mancr, ij lubie 


—Misrepresentation—Mother executing Lona on mis- 
representation that debt was aue from 
band—Mother, 2f liable under ‘bond—Lontract Act 


(LX of 1072), 5. fe, 


Where the _ plaintiff obtains a bond from a 


“minor's mother and guardian in heu of adebt thar 


was barrea by time and the mother executes the 
bond in lieu of such debt, the minor is uct bound 
“When the recitals contained in the bond 
show thatthe mother executed iton the misrepie- 
sentation- thata debt was due from her late husband, 
khe alto cannot be hela liable on the bona, 

App. against tke order ot the Judge, Small 
Cause Court of Bara Banki, dated Febru- 
=. sh es i 

B. K. Dhaon; for the Appellanis’ 
on Rajt Kumar Srivastava, for 
Opposite Party, 


the 


"MEDI LAL v. RAM GOPAL DAS 


regarded as’ 
‘any authority upon the Indian Limitation 


the ` 
Second Appellate Court . 


‘upon dismissed on the finding 


her late hus- ` 


‘the evidence of. the plaintiff 
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Judgment.--This is an application 
under s. 25 ofthe Provincial Small Cause , 
Courts Act against -a judgment and 
decree of the learned Judge,Small Cause 
Court, Bara Banki, decreeing the plaintiff 
opposite party’ s suit for money on the 
basis of a bond dated November 18, 
1926. The bond in suit purported to 
have'been executed by Musammat Sukhdei, 
widow of Chiranjeo on her own behalf 
and on -behalf of her minor sons, the 
present applicants, in lieu of a promissory 
note dated November 25, 1923, said to 


“have been executed by Chiranjeo in favour 


of ‘the plaintiff opposite party. 

The plaintiff examined himself and one 
witness. Both of them deposed that the 
bond in suit was executed in lieu of the 
promissory note of November 25, 1923. On 
this evidence the learned Judge . passed 
a decreein favour. of the plaintiff opposite 
party.. 

A perusal of the record shows that the 
bond in suit was not executed in lieu of 


‘any primissory note. of November 25, 1923, 


but in lieu. of a previous bond dated 
September- 26, 1923. It appears that in 
1927 the opposite party brought a suit 
against the- present applicants for recovery | 
of money on a bond. dated September 26, 
1923, which was said to have been exe-. 
cuted by the applicants’ father, Ohiran- 
jeo 

In that suit one of the pleas mined by 
the present applicants was that the bond 
in suit had been renewed by. another 
bond. of November 18, 1926, which is the 
bond now in suit. The ; learned . Munsif 
in whore Court the suit was filed, 
ordered the present plaintiff to file that 
bond and the bond tnat he filed was the 
bond now in suit. That. suit was there- 
that the 
debt in sujt having been renewed, did 
not subsist. lt is thus perfectly plain 
that the.1ecital in the bond in .suit and 
and his 
witness to the effect that’ the bond in 
suit was executed in lieu of a promissory 


_note executed by Chiranjeo on November 


25, 1923, are quite false and that the bond 
in suit was.. executed in- lieu of the bond 
of September 26, 1923. It was, in all 


' probability, because the claim on that bond 
eee already become time-barred that no 


reference was made to it in the bond 
in suit, but it was recited that the bond 
was being executed in lieu of a promis- 
sory note dated November 25, 1923. Tt 
may be mentioned that “no previous 


e 
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- promissory. note has. been produced but is 
Said to have ‘been returned to Musammat 
Sukhdei, when the “bond ia súit was 
. executed. This is denied on behalf of 
‘the applicants, and. I believe, correctly. 
“Now, the position. is- that the plaintiff 
opposite party obtained the bond in suit 
- from: -the ‘minors’ mother and: guardian in 
lieu of a debt that was barred by. time, 
and if the mother of the minors executed 
the bond in suit in lieu. of such a debt, 
. the minors are not: bound by it; 
_- Musammat Sukhdei, being one of the 
‘executants -of the -Bond in suit, might 
. possibly have been heid liable under the 
bond but the recitals contained in the 
“bond show ‘that’ she: executed it on the 
_ misrepresentation that-a' debt was due 
„from. her late husband on a promissory 
-note of November 25, 1923, and as the 
bond was obtained ‘fom: her by misrepre- 
„sentation, she cannot also be held liable. 
. The -application is, therefore, ‘ allowed 
- with costs and the plaintiff-opposite party's 


i 


„suit totally dismissed. : 
“oa N 


application allowed. 
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i versus 
BISUNATH PRASAD SINGH AND 
ae. ANOTHER —J UDGMENT-DEBTORS— 
we ta RESPONDENTS f 

_ Practice —Civil Procedure Code (Act V of 1908), 

0. XXI,r.22—Major treated as minor and notice 

sent ‘accordingly—Irregularity—Order sheet showing 

service. of notice—Whether prevents - judgment-debtor 
. from attempting to show that provisions of Code were 
~ not complied with. . 
“jt is an irregularity to treat a judgment-debtor as 
: a minor throughout the proceedings when he was 
in fact a. major from the time of alleged service of 
notice under O. XXI, r. 29, Civil Procedure . Code. 
The same is the case where after unsuccessful attempt 
to serve notice on the natural guardian, no further 
‘attempt is made to effect service on the minor. 

Where the. order sheet merely “states that the 
various notices required by the Oode had been taken 
out and had been served; this will not prevent the 
judgment-debtor from attempting to show-that the 
pronieions of the Code had not been complied 
“with. ' 
Messrs. ‘Rai Gurusaran Prasad and Ka- 

. meshwar Dayal, for the Appellant. . l 
Messrs: S. N: Rai, B. N. Rai and Ishwari- 


nandan Prasad, for the Respondents. 
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-we 


proceedings. 


‘upon which he relies. 


` Wort, J.—This” is ‘an-. appeal: against a 
devision uf the learned Subordinate Judge 
of Gaya, in an application under O:.XXI, 
r. 90, to set’ asidé the sale on the ground -°. 


‘that no notices were served under O. KAT, 


r. 22, that there was fraud with regard to 
the sale proclamation and. that the price 


‘fatched- was inadequate. There was also. 


another point raised which has ‘not ‘been 
discussed before. us. and that- is that the 
properties were sold: according to the judg- - 


-‘ment-debtors against the order - of the 


High Court. | < cae 
The only substantial question with which |’ 
are asked to deal was whether ‘the _. 
notice had been served‘under O. XXI, r. 22. - 
There were three jndgment-debtors ‘concern- 
ed one Dirgopal Singh, the second Bishanath | 
Prasad Singh and the third Harihar Pra- ` 
sad Singh. The learned.. Judge in the ` 
Court below has come. to the conclusion on «. , 
all the points raised in favour. of the judg- »- 
ment-debtors; but as Lhave already stated 
the argument. was. limited -to the question . 
of O.. XXI, r.-22, before us. On, the evi 
dence given in the case it, is clear that the. ``: 
first of the judgment-debtors,. namely,” 
Dirgopal Singh, was a major atthe time of © 
the alleged service.of notice under O, XXI; - 
r. 22, but .his -complaint ; was that he had. 
been treated: as a minor throughout the 
This fact is -clear from the: 
record and there is no evidence whatever 
that there was any- service upon him as a. 
major. As regards Bishunath Prasad ‘Singh, 


-the learned Judge in the.Court below has = 


found that he was a minor, that the service 
was attempted on his natural guardian— 
his mother, but she- could not be found; 
no further notices were taken out nor was ` 
there any further attempt to affect service `- 
upon him. So far as the third judgment- .. 
debtor, Harihar Prasad Singh was concern- 
ed, service was stated to have been ‘on his 


“mother and Babu Haridas Bose, ‘who was 


the guardian appointed by the Court., , 

The learned-Government Pleader who ap- : 
pears on behalf of the appellant-decree- - 
holder in this case contends that on the. 
record it should have’ been found that 
O. XXI, r. 22; had been complied with, but 
the only support is found in the order-sheet 
This quite clearly 
is not the evidence upon which he can sub- 
stantiate his case. The order-sheet merely 
states, as one would expect, that the various. - 


- notices required by the Uode had been‘: - 
‘taken. out.and had beén served, but this - 


by no means prevented the - judgment 
debtors from attempting,- as. they did 
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attempt and succeeded in thiscase in show- 

-ing. that the provisions of the Code had not 

-. been. complied with. In my judgment 
there has been.no reason put forward by 

'the learned Advocate appearing ont ehalf of 
the appellant to-show that the decision of 
the learned Subordinate Judge in this case 
was wrong. In addition to the question of 
the irregularity or fraud relating to the 
service of the notices, the learned Judge has 
definitely come to the conclusion in this 

` case that damage was suffered inasmuch as 

(the property was sold under its value. 

- In. these circumstances, it seems to me, 
that this appeal’ must fail and must be dis- 
missed - with costs. 

Mohammad Noor, J.— I agree. 


N. l Appeal dismissed. 





_ OUDH CHIEF COURT 
First Civil Appeal No. 58 of 1932 
September 21, 1934 
NANAVOUTTY AND ZIA-UL-HASAN, JJ. 
Thakur GAJENDRA SHAH AND ANOTHER 
bp — DEKENDANTS— A PPELLANTS 
tka As versus i 
Thakur SHANKAR BAKHSH SINGH 
—PLaINTIFF AND ANOTHER— DEFEN DANTS-— 
a RESPONDENTS 
Civil Procedure Oode (Act V of 1£08), O. VI, r. 4 
—Fraud—Allegations of—Omission to set forth par- 
„ticulars.of conspiracy leading tofraud—Effect of— 
Contravention of - provisions of O. VI, -r. 4, if con- 
. stittited—Evidence— Account 


accounis alive but not examined—Admissidility of 
account books in evidence, 
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With regard to fraud, itis wellsettled that genera” 
‘allegations, however strong may be the words in 
which they are stated. are insufficient even to amount 
to an averment of fraud of which any Court ought 
to take notice.” But where the transactions speak 
for themselves ard furnish internal proof of a well 
thought-out design, the plaintiff's omission to set 
forth the particulars and details of the _conspiracy 
by which he had been fraudulently deprived of the 
‘property does not constitute a contravention of the 
provisions of O. VI, r. 4, Oivil Procedure Code. 
[p. 470, col. 2.] i 

Where cortain account books are filed ia Court, 
but the persons who wrote out the accounts are not 
examined although they are alive, the books cannot 
be said to have been duly proved andit is proper 
to rule them as inadmissible evenif they appear to 
be genuine and have been made use of by the par- 
ties. [p. 472, col. 2] 

F. C. A. against the decree of the Subor- 
dinate Judge, Sitapur, dated May 2, 1932. 

Dr. S. N. Sen, and Messrs, M. H. Kidwai, 
K.P. Tirvedi, Ali Zaheer, S. C. Das and 


. S. N. Srivastava, for the Appellants, 


Messrs.. Bhagwati Nath Srivastava and 
P. L. Varma, for the Respondents. 

Judgment —These are two connected 
appeals filed by the defendants against the 
judgment and decree of the Court of the 
Subordinate Judge of Sitapur, decreeing 
the suit of the plaintiff Thakur Shankar 
Bakhsh Singh. Appeal No. 58 of 1932 
has been filed by Thakur Gajendra Shah 
and his wife Thakurain Brijraj Kuar, 
defendants Nos. 1 and? in the trial Court: 
and Appeal No. 60 of 1932, by Sumer Singh, 
defendant No. 3. | 

The following pedigree will sérve to show 
the: relationship existing between the 
parties :— 


DUND SINGH 





| 
Dalganj an Singh 





| 
Khushal Singh 


f Raghunath Singh 
<=Sobansi Kuar,.- (talugdar) 
died childless. | 
Mb. Kalka Bakhsh 


Singh, died on 
April 4, 1911, 


, l 
Durg Bakhsh Singh, 
died in 1919—=Thakurain 
Raj Kaur, widow, died 
on iar 4, 1931. 





Bijai Singh 








l 
Thakurain Shiama 
uar married to 
Surendra Bikram 
Ranjit Shah. 


= | j 
Thakur Harihar Bakhsh Singh 
died childless on April 8, 1923. 


KR 
Ganga Bakhsh 
_ ‘Singh, died in 
* 1921—Thakurain 
Raghuraj Kuar. 


| [an Spa a 
Jit Singh Moti Singh Zalim Singh, 
| | died childless. 
a aa Bechu ee A 
Baldeo Singh, Shankar Bakhsh 
died childless. Singh, plaintif. 
Thakurain ee RK 


_-. Brijraj Kuar, : . Í 
-defendant No, 2- 
=Thakur Gajendra 
Shah, defendant 
No. 1. 


- 


1934- 


Thakur Raghunath Singh mentioned in 
the pedigree set forth above was the first 
person of this family to be granted a 
Taluqdari Sanad by the British Govern- 
ment in respect:of the Jarsadatnagar estate 
in the Listrict of Sitapur. His name was 
entered at No. 94 in List No. 1 and at 
No,.20.in List No. 5 of the Lists prepared 
under s.'8 of Act I of 1869. The Jarsadat- 
nagar estate was also popularly known 
as the Halwapur estate. Thakur Raghu- 
nath Singh died about sixty years ago 
and was succeeded by his son Thakur 
Kalka Bakhsh Singh. Thakur Kalka 
Bakhsh Singh died in 191], and on his 
death his son Thakur Durga Bakhsh Singh 
became owner of the Jarsadatnagar estate. 
Thakur Durga Bakhsh Singh died in 
1919, and the estate devolved upon his 
son Thakur Ganga Bakhsh Singh. Thakur 
Ganga Bakbsh Singh died in 1921 and he 
was succeeded by his minor son Thakur 
Harihar Bakhsh Singh. The estate was then 
under the management of the Coprt of 
Wards, Thakur Harhar Bakhsh Singh 
died on April 8, 1923; when he was about 
two years ofage. At the time of his death 
the plaintiff Thakur Shankar Bakhsh 
Singh was admittedly the nearest reyer- 
sioner, but mutation of names was effected 
in the revenue papers in favour of 
Thakurain Raghuraj Kuar. The’ latter 
died .on November 15, 1924, and on her death 
a dispute arose between Thakur Shankar 
Bekhsh Singh, the plaintiff.in the present 
suit,and Thakurain Raj. Kuar, the mother 
of :Ganga Bakhsh Singh and the grand- 
mother of Thakur Harihar, Bakhsh Singh, 
the last male-holder of the estate. A com- 
promise was arrived at between them 
and a deed of family settlement (Ex. 
Lat p. 105 of part 3 of .the paper book) 


. was drawn up and registered, whereby 


Thakurain Raj Kuar was to remain in 
possession of the Halwapur estate for 
her lifetime with certain limitations to 
her right to the enjoyment of the estate. 
She, however, on September 18, 1930, 
leased the entire Halwapur estate to her 
son-in-law Thakur Gajendra Shah, defend- 
ant No. 1, for a period of ten years on 
an annual payment of a nominal sum of 
Rs. 25,000 (Ex. 4 at p. lðə of part 3 of 
the paper book); andon September 20, 
1930, she executed a deed of -gift of 
village Khagsiamau in favour of:her son- 
in-law Thakur Gajendra Shab, defendant 
No. 1, and her daughter Thakurain Brijraj 
Kuar, (See Ex. 2 at p. 193 of part. 3 of 
the paper book). On September 18, 1930, 
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Thakurain Raj Kuar also executed adeed 
of reconveyance (Ex. 5 at p. 190 of part 
3 of the paper book) in respect of the 
mortgaged property in favour of her son- . 
in-law Thakur Gajendra Shah, defendant 
No.1. The latter had purchased the equity 
of redemption in respect .of the four mort- 
gaged villages, Khatkari, Salempur, 
Kheripara and Hatauta, mentioned in List 
No. 5 attached to the plaint, for Rs. 2,409 
from Thakur Sumer Singh, defendant No. 
3, the mortgagor, after the latter had been 
allowed by Thakurain*Raj Kuer to re- 
deem village Ramnagar on payment of 
Ks. 16,500. Thakur Gajendra Shah, defend- 
ant No. 1, was allowed by his mother-in- 
law to redeem tuese four mortgaged 
villages on payment ‘of: Rs.-40,000 and ‘he 
thus became’ the owner of these four 
villages. Thakurain Raj Kuar died 
on April 4, 1931, and the plaintiff 
Thakur Shankar Bakhsh Singh became the 
owner ofthe Halwapur estate under the 
terms of the deed of- family settlement 
(Ex. 1) dated March 6, 1925. He, however, 
was prevented from obtaining possession 
over the estate by ‘Thakur Gajendra Shah, 
defendant No.1, in whose favour Thakurain 
Raj Kuar had executed the.lease of the 
entire estate. He-therefore -brought'the pre- - 
sent suit out of which these present appeals 
have arisen for « decree for confirmation 
of the pogsession in respect of the villages 
entered in List No. 5 attached- ta the plaint 
and also for a decree for possessicn in respect 
of any part of the Halwapur estate of 
which he may be deemed to be out of- 
possession. aan ae 

At the commencement of lhe trial in the 
lover Court defendant No. 1 Thakur 
Gajendra ‘Shah admitted the title of the 
plaintiff to succeed to the Halwapur or 
Jarsadatnagar estate as the reversionary 
heir ofthe last male-holder of the estate 
and gave, up his rights under the deed - 
of lease executed by Thakurain Raj Kuar 
on September 18, 1930. The plaint was 
accordingly amended and Pandit Sahai 
Lal, defendant No. 4 and Sarder Harcharan 
Singh, defendant No. 5, were discharged 
by the plaintiff, asthey admittedthat they 
did not claim ‘to have any right in the 
property in sait. Owing to the amendment 
of the plaint and the admission of the 
defendants, Issues Nos. 1, 2,3, 4 and 9 
were struck off-as unaecessary anl on y. 
two questions remained’ for determin - 
tion, namely (1).whether the gift of village 
Khagsiamau to defendants Nos, 1 aad 2 
was valid and binding on the plaintiff. 


“iko Thakurain 
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and (2) ‘whether the redemption of the 
possessory mortgages by defendant No. 1 
and defendant No.3 were valid transac- 

, tions binding on the plaintiff or not. 

These questions have. beén embodied 
in Issues Nos. 5 and.7.. These issues were 
decided by the learned Subordinate Judge 
in favour of the plaintiff. He has accord- 
ingly decreed the plaintiff's suit. 

Dissatisfied . with the judgment of the 
trial Court the defendants have filed these 
two separate appeals. Ng ; 

We have heard the learned Counsel of 
both ‘parties at considerable length and 
ae ‘taken time to consider our judg- 
ment... ME 


_.. The first point for determination in appeal 
No. 58 of 1932 is whether village Khag- 
biamau was orally gifted by Thakurain 


'-. Raj Kuar .to defendants Nos. 1 and 2 


at the time of the marriage of.her daughter 
Thakurain Brijraj Kuar with defendant 
‘No. 1, Thakur Gajendra Shah, on April 27, 
4926. [The learned Judges discussed the evi- 
. dence and anived.at the finding that in fact 
village "Khagsiamau was never gifted to 
defendant ‘No. 1 and defendant No. 2, 
Thakur Gajendra Shah and Thakurain 
Brijraj Kuar,"as alleged by them, and held 
that it was quite unnecessary to discuss the 
questions whether if the. village had been 
so gifted, Thakurain Raj-Kuar can be 
deemed to have validly gifted it under the 
_-ferms of the deed of family settlement 
(Ex.-1).under which she had been put 
in the. possession’ of the Halwapur estate 
and then proceeded] Very# interesting 
-arguments were advanced before us by 
the learned Counsel sof both parties 
as to the legal rights .of Thakurain 
“Raj Kuar both under Hindu Law and 
“under the deed of family settlement to 
> make a shankalap of village Khagsiamau 
‘in’ favour of her daughter. Thakurain 
< Brijraj Kuar at the time of the latter's 
“marriage. The question whether,’ apart 
--from the ‘plaintiff's ‘consent, it. was open 
Raj Kuar. to make a gift 
of village Khagsiamau to her daughter 
‘ ‘was also fully discussed before us. We 
` gre, ‘however, in’ agreement with the 
learhed trial Judge, that village Khagsiamau: 
was ‘not in fact’ gifted to.. Thakur 
“ Gajéndra- Shah and his wife by Thakurain 
-< Raj! Kuar, and. we; - therefore, .do -not 
pleas ‘based upon “the assumption, that 
-“guch a’ gift of village Khagsiamau had 
been made., - . g 
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We, therefore, hold that the appeal-of ' 
Thakur Gajendra Shah and Thakurain Brij- ` i 


raj Kuar must fail in respect of village ~'- 
. : : uy 


Khagsiamau. 


' |] 
[The learned Judges then: proceeded “to 
discuss the question of the mortgagee ' 
in the five villages, entered in List ` 


rights st 
No. 5 attached to the plaint and held’.that 


defendant No. 1-could not be allowed to’ 
the mortgaged: ` 
villages under an absolutely void title-deed. © 


retain possession over 


The judgment then proceeded] :— 
The learned ppe t 
has pointed out that the plaint in this 
case contravenes the peremptory and clear 
provisions of O. VI, r. 4 of the Code of Civil 
Procedure inasmuch as it does j 
forth categorically the particulars -of 
the fraud said to have been practised by 
the defendants onthe unsuspecting plaint- 
iff, and reliance is placed upon a ruling 
of their Lordships of the Privy: Council 
reported in Bal Gangadhar Tilak v. Pandit 
Shrinivas (1), in which occurs the following 
pronouncement :— > 
“There is a well-known rule of pleading expressed 
in the frequently quoted language” of Lord Selborne 
that ‘with regard to fraud,if there be any princi- 
ple which is perfectly well-settled, it is hat . gene- 
ral allegations, however strong may ‘be the words" in 
which they are stated, are insufficient. even to 
amount to an averment of fraud of which any Court 
ought to take notice.” ' 


It is true that in the present suit the | 
Shankar Bakhsh Singh - 


plaintiff Thakur 
has set forth no’particulars and details of 
the conspiracy by which he has been 
fraudulently deprived of the mortgaged 


Counsel for the appellants 


not set - 


villages entered in List No. 5 attached tothe ' 


plaint, but in the present case all that the. 


plaintiff was required in this connection 


to prove was that the deeds executed by - 


Thakurain Raj Kuar were in contravention 


of the conditions, laid down in para. 8 of | 


the deed of: family settlement (Ex.:1):and 


were, therefore, void and not binding'upon ` 


him. For the rest, “res ipsa loquitur,” 
the transactions speak for themselves, : and 
furnish internal proof of a well thought-out 
design on the part of Thakur Gajendra Shah, 
defendant No. l, and Thakur Sumer Singh, 


“ defendant No. 3 and Thakurain Raj Kuar. 


to circumvent the provisions of para, 8 of 
the deed of family settlemeat and ‘soto 
deprive the plaintiff of the mortgage, }' vil- 
lages and thereby’ to. benefit Thakur 
Gajendra Shah, defendant No. 1. ‘There 
( Ces, 639; 421 A 135; 13 AT J 510; 19 
17 Bom. L R527; 220UT 1; 23M L 
2 L W 611; 


(1) 29 Ind 
OW N729; 
S 34; 18M OT 1; 71915) M WON 434; 
39B 441 (POJ ` 


1 934.. 


is, therefore, in our ‘opinion. no substance 
in the complaint that para, 14 of the plaint 
contravenes the provisions of O. VJ, r. 4 
of the Code of Civil. Procedure. 7 

It has also been argued on behalf of 
the appellants - that redemption of the 
mortgages does~ not constitute a transfer 


of mortgagee rights and thatit is only the ` 
transfer of mortgagee rights which is for- 


bidden and, therefore. there has been no 
violation of the conditions imposed upon 
Thakurain Raj Kuar by para. 8 of the deed 
of family settlement (Es, 1). In this con- 
nection reliance is placed upon a passage 
in Dr. Ghose’s Law of Mortgages, Vol. l, 
Lecture 1¢C,at p. 485, in which it is stated 
that an extinction of security is not a 
transfer of ownership. That passage, how- 
ever, in.Dr. Ghose’s standard work on the 
law of mortgage has no hearing on the 
interpretation of the terms of para. 8 of the 
deed of family settlement (Ex. 1). As we 
have -pointed out above, Thakurain Raj 
Kaur did not openly flaunt the restrictions 
imposed upon her by this para. 8 of the 
deed of family settlement (Ex. 1) ; she did 
not ostentatiously transfer ‘her mortgagee 
rights in these villages mentioned in List 


No.5 attached tothe plaint to her son-in-law. 


. She, however, violated the terms of para. 
8 ofthe deed of family settlement by not 
filing a regular suit for realising the full 


amount due under the mortgages, held by | 


Halwapur estate but ‘allowed her son-in- 
Jaw toredeem the mortgages in respect of the 
four villages entered in List No. 5 attached 


to the plaint for Rs. 40,000. .In this deed , 


of reconveyance of the mortgaged villages 
Thakurain Raj Kuar, the mortgagee. instead 


of realising on behalf” of the Halwapur | 


estate the full amount due under the 
mortgages purported - to act like. an arbi- 
trator moderating the demands due to the 
estate from her son-in-law, defendant No. 1 
Thakur. Gajendra Shah and delivered her- 
self in' the deed itself of the folllowing 


strange and significant homily :— 
ae i having fully taken into consideration the area 
of the land, the produce ofthe land, and the ap- 


proximate value of the land; the Government reve-- 


nue and all other items, have consented-to return 
the property mortgaged - 
Rs. 40,000, so I. ..out of my own free will and 
consent do hereby return the said property in lieu 
of Rs. 40,000 ° i . 


This transaction can hardly be said to 
be a business deal. By this deed. Thakur- 
ain Raj Kuar certainly does not realise 
the. full amount due under the mortgage 
deeds to the Halwapur estate. Had she rea- 
lised from her son-in-law Thakur Gajendra: 
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‘mor:gages and 
“a free gift of the whole or-a portion'of. 


‘that amount to 


after taking a sum of, 
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Shah the full amount due under, these 
then subsequantly made’. 


her daughter ‘Thakurain 
Brijraj Kuar, defendant No. 2, or her son-in- 
law, Thakur Gajendra Shah, defendant No. ` 
1 then it might be said with -some-show of 
reason that she had: tried to carry cut to 


the letter the conditions enjoined on ‘her - 


by para. 8 of Ex. 1, even while she was: 
breaking the spirit underlying .the res- 
trictions imposed on her by that paragraph’ 
In respect of the four villages. mentioned 
in Ex.5 at page 193 of part 3.of- the 
paper book, Thakur Gajendra Shah, de-- 
fendant No. 1, stood in the position of a 
mortgagor, after he had purchased the 
equity of redemptionfrom ‘Thakur Sumer. 
Singh, defendant No. 3, but before: Thakur- 
ain Raj Kuar could enjoy the principal 
and interest 


had to redeem them from his mother-in-law 
by ‘paying: her the full amounts, due’ 
under the terms of those mortgage deeds. ` 
This he never attempted todo, and, as we 


have shown above, it was impossible for : 
‘him to do so as the amount had'swollen 


up to the incredible figure of 34 crores and 


no man in his senses would have dreamt: 


of redeeming these villages at that price. 
In this connection it has also been ar- 


‘gued by the learned Counsel for the ap--- 


pellants that the learned trial Judge had 


based his conclusions as to the fictitious- - 


ness of these transactions in connection 
with the mortgaged villages on mere sus- 


pisions and the dictum of Sir Lawrence ` 
“ Jenkins in .Mina Kumari Bibi 


v. Bijoy 
Singh Dudhuria (2) has been cited: ‘The: 
observation runs as follows :— 

“There may be ground for suspicion... se bub 
the Court's decision must rest, not upon suspicion, 
but upon legal grounds established by legal testi- 


mony.’ 
We havé already pointed out above that 


we are not primarily concerned in these 
appeals with the genuineness ‘or otherwise 
of these transactions between defendant 
No. 1, Thakur Gajendra Shah “and de~ 
fendant No. 3 Sumer Singh and Thakurain 
Raj Kuar. -The sole point for determina- 
tion in connection with. these transactions: 


due on these mortgages: > 
Thakur Gajendra Shah, defendant No. 1, - 


affecting the mortgagee. rights is whether: ` 


Thakurain Raj Kuar had or had nob under 
the terms of the deed of family settlement 
(Ex. 1) aright to recoavey her mortgage’ 

(2) 40 Ind. Oas. 242; 441 A 72 at 


423: 5 LW Tul; 32 ML J 423; ‘21 G- 
LT 34t: 15a C.J 3322; 25 OLS: 508; 19 Bom." WR 


“424; (L917) M W N 473; 4t 0662 P >. 


TR Ae. 
N 538; 21 M ~ 


EE 


rights to defendant No. 1, Thekur Gajendra 
Shah, and to defendant No. 3, Thakur 
Sumer Singh. Itis only incidentally that 
the questión of the fictitious nature of these 
transactions is touched upon by the learned 
Subordinate “Judge. The deed of gift 
(Ex. 2 at p. 303 of part 3 of the paper 
book) in respect of village Khagsiamau 
_ the deed of lease (Ex. 4 atp. 185) and the 
déed of reconveyance (Ex. 5 at p. 190) were 


all executed by Theakurain Raj Kuar at: 


about the same time and showed in what 
direction her mind and her heart were 
‘moving. Defendants’ Witness No. 3, Maiku 
Lal at p. 52 of the printed record has de- 
posed that defendant No. 1 had told him 
that Thakurain Raj Kuar was willing. to 
redeem on payment, of Rs, 56,000, and this 
intention on the part of Thakurain Raj 
Kuar ‘was known to her son-in-law Thakur 
Gajendra Shah even when he purchased 
the equity of redemption from defendant 
No, 3, Sumer Singh on April 14, 1930. 
There is, therefore, force in the contention 
urged by the learned Counsel for the 
plaintifi-respondent that this delay of five 
months before Thakurain Raj Kuar con- 
veyed the mortgaged villages to Thakur 
Gajendra Shah was of set design, and was 
part of the scheme of open hostility to the 
plaintiff, which she manifested in the third 
week of September, 1930. 

_ Upon the evidence on the record we find 
it asa fact that Thakurain Raj Kuar did 
not want to redeem the mortgages but 
‘merely to favour her son-in-law Thakur 
Gajendra Shah, that in executing the deeds 
of reconveyance (Ex. 5) in favour ‘of her 
son-in-law Thakur Gajendra Shah and 
Ex. C-6, in favour of Thakur Sumer Singh, 
defendant No. 3, she exceeded tne powers 
conferred upon her by the deed of family 
settlement (Ex. 1), and that these deeds 
are, therefore, void and not binding upon 
the plaintiff, who was admittedly not con- 
sulted by Thakurain Raj Kuar, although 
his rights were seriously affected by these 
transactions. iy 

For the -reasons given above, we uphold 
the findings of the learned Subordinate 
Judge on Issues Nos. 5 and 7. . 

Ground No, 10 of the memorandum of 
appeal was not argued before us by the 
learned Counsel for the appellants, and we 
therefore, need say nothing about it except 
to observe that the contention embodied in 
it is not legally tenable. 

We accept the plea raised in- the last 


ground of the memorandum of appeal and 


have, therefore, excluded from our con- 
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sideration the account books, filed by the 
plaintiff; as they have not been duly proved. 
The plaintiff has himself deposed that three 
persons, who are alive and in his service, 
wrote out these accounts but he has not 
examined any of those accountants in the 
present case. The account books seem. no 
doubt genuine and have been made use of 
by both parties as it suited their convenience, 
but as they have been duly proved as 
required by law, we have thought it proper 
to rule them out as inadmissible. 

The result is that these appeals fail and 
are dismissed with costs. Oo an al 

N. Appeals dimissed, 


LAHORE HIGH COURT 
Second Civil Appeal No. 421 of 1933 
, December 6, 1933 
Jat Lat, J. 
GOBIND RAM—Dergenpant—APPELLANT 
: VETSUS 
CHHOG MAL-—PLAINTIFE AND ANOTHER 


—DEFEND«NTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53— 
Transfer in favour of creditor—Pre-existing debt— 
Knowledge of creditor that transfer is likely to 
delay or defeat other creditors—Whether makes the 
transfer voidable. f 

Where the transfer is in favour ofa creditor for a 
pre-existing debt, the ‘Knowledge of the creditor 
that the transfer is likely to defeat or delay the 
other creditors does not ‘make the- transfer in his 
favour voidable under s. 53, Transfer.of Property 
Act, There is a distinction- between a transfer 
made in consideration of ready cash and a 
transfer made. in dischargs of pre-existing 
debts. In the ‘first mentioned case, the: question 
of good ‘faith of the transferee does arise. Ìn the 
second class of.cases, however; it has been held that 
no question of good faith arises onthe ground that 
a creditor is entitled to safeguard his interests by 
obtaining a transfer of property from his debtor, 
even ifhe knew that tbe necessary result of. the 
transfer would be todefeatand to delay the other 
creditors. “Pakkiri Mohideen Tharagan v, Muham- 
mad :Mustappah Rowther (1), Musahar Sahu v. 
Hakim Lal 2., Kumari Bibiv. Bijoy Singh (3), 
M. A.P. W. A May v.S R, M. M. A, Chettyar 
Firm (4), Labhu Ram v. Charnu Faju (5), Muthiah 
Chetty v. Palaniappa Chetty (6) and Madan Gopal v. 
Lahiri Mal-Janki Das (7), relied on, Janki Das v. 
Gulzar (ð), distinguished. i i 

S.C. A. from a decree. of the District 


Judge, Hissar, dated December 12, 1932, 


Mr. S. L. Puri, for the Appellant. 

Mr. Shamair Chand, for the Respon- 
dents. 

Judgment.—The appellant Gobind Ram 
instituted a suit against Rawab Mal for 
recovery of money and at the samé time 
applied ior attachment before judgment of 
bis property.. Itappears thata notice was 
issued to the defendant to show cause why 
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attachment before judginent; should’ not. 


take place,’ but no order fdr, attachment 
before judgment ‘was passed’ and -in any 
case no attachment before judgment took `. 
place. The suit was ultimately decreed 
but- before the decree was passed Rawat 


Mal mortgaged the property in dispute to` 
Chhog Mal respondent who is said tobe a' 


distant relation ‘of his, Gobind Ram 
attached’ ‘the property in execution of his 
- decree, whereupon Chhog Mal. filed’ an 


objection that it could not be sold except’ 


subject to his lien. The executing Court 
having dismissed this objection he institut- 
ed the suit out of which this second appeal 
has arisen. Thesuit was for declaration 


of his lien and was filed under O. XXI, r..63 - 


of the Oivil ‘Procedure Code. Both: ‘the 
Courts’ below are agreed’ in olding that 
Chhog Mal was- a previous creditor of 
Rawat Malto the, extent of Rs. 1,500 and 
that this was the consideration for. the mort- 
gage in hisfavour. They have consequently 
decreed his suit. The District Judge has 
also found that Chhog Mal had no knowlédge 
of the suit or of the application to attach 
the property before - judgment. The 
mortgage, ‘therefore, has been ‘found to be 
for consideration and the learned District 
Judge is of opinion that under the circums- 
tances no question of an intention to defeat 
or delay the creditors arises. 

Under s. 53 of the Transfer of Property 
Act, the principles of which apply to this 
province, a transferee in order to sustain the - 


transfer in his favour against the creditors. 


whose claims have.been defeated cr delayed 
by the transfer must prove that he was a 
transferee in good faith and for considera- 
tion. Consideration in “this casé has been 
found to exist. The appellant’s, Counsel 
contends that in addition to this the trans- 
ferée should have proved his good faith. It 
seems to me that the finding of the District 
Judge is that the transfer was in good faith. 

But apart from that there is ample 
authority in supportof the proposition that 


where the transfer is in favour: of a creditor: - 


for a pre-existing debt, the knowledge of 
the creditor thatthe transfer is- likely to’ 
defeat or delay the other creditors does not 
make the transfer in-his favour voidable 
under s. 53. Pakkiri Mohideen Tharagan 
v. Muhammad Mustappah Rowther (1), 
Musahar' Sahu .v Hakim Lal (2), Kumari 

(1) 126 Ind, Cas 604; Al pee, "Mad. 865; Ind. 
Rul. (1930) Mad..876.° : 

(2) 32 Ind Cas. 3143; .43 O 521; A T R. 1015 P 0 
11b; 43 1A-104; 30- M L-J 116; 3 L W 207; 20 OWN 
303; 14A LJ 198; (1918) MWN 198; 19 'M LT £03; 
23° O Ld 408; 18'Bom. L R‘878-(P ©). ot 
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Bibi v. Bijoy Singh 8) both judgments of 
their Lordships of the Privy Counci, 

M.A.P. W.A. May v.'S: R. M. M. A. 

Chettyar Firm (4), Labhu Ram v.. Charnu 
Faju (5), Muthiah Chetty v. “ Palaniappa 
Chetty (6) also a judgment of their Lordships 
of the Privy`Council, and Madan Gopal v. 

Lahiri Mal Janki Das (T) support this 
proposition. A distinction has been drawn 
1n these cases between a transfer made in 
consideration of ready cash and a transfer 
madein discharge of pre-existing debts. 

In the first mentioned case, the question of 
good faith of the transferee does arise. In 
the second class of cases, however, it has 
been held that no question. , of good. faith. 
arises on the ground ‘that a creditor i is 
entitled to safeguard his interests by 
obtaining a transfer of property from’ his 
debtor, even if he knew that the necessary 
result of the transfer would be to defeat 
and to delay the other creditors. Janki 
Das v. ‘Gulzar (&) relied on by Mr.S. L. 

Puri for the appellant does not apply to the 
facts of this case. In that case . it has been 
found that part of the consideration for the 
transfer was fraudulent. Iam, therefore, of 
opinion that the conclusion of the learned 
District Judge is correct and I dismiss 
me appeal with costs. 


Appeal dismissed. 

3) 40 Ind. Cas, 212; 44 © ie 1P L W 45,5 L 
W711: 32ML J425; 21 O W N 5:5; 21 ML T341; 
J5 A LJ 382; 25 U LJ 508; 19 ‘Bom. L R 424; (1317) 
M WN 273: 441 A 172(P 0) 

(4) 120 -Ind. Cas. 615; 7 k 621; AI R.1999P O 
279; 30 L W 481; 340 WN 6; 6 O PEDR 
(1929) MWN 9141; Ind Rul -(1930) Ka O5: 51 Ct. 

6; 56 I A 379; 32 Bom. L R117; 58 M LJ 59; £1930) 
ALJ 533(P O) 

(A) 116 Ind. Cas. aM AI R 1929 Lah, 409;-30 P L. 
R 306; 11 Lab L J 251 

(6) 109 Ind. Uas. 626, 51 M 349: A I R1928 P O 
139; 55 LA 226; 26 A L J 616: 32 O W N821;48 CL 
J 11; 28 LW 1; 50W N 579; 55 M, L J 122; 30 
Bom. L R 1353 (P 0) 

196? 130 Ind. Cas. 62; 31 P LR 775; A [R190 Lah. 


Ke 131 Ind. Cas, 383; 32 P L R 85); Ind. Kul. 
(1931) Lab. 479. | 
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' OUDH CHIEF COURT 
Oriminal Appeal No. #51 of 1934 
October 9, 1934 
`. NANAVUTPY AND ZLA-UL-HASAN, JJ. 
TURAB— Accustp—APPBLLANT ' 
versus 
EMPEROR - COMPLAINANT — 


RESPONDENT 
- -Evidence Act (I of 1872), 8. 114, lus. (b), 25, 26, § 
—Hye-witness to murder —Accessory after the murder : 
— Evidence, value of--Corroboration, necessity of— 
Evidence of Police: Officer and of camplainant as 


£ 
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to pointing out of various places by accused—Ad- 
missibility. 

Although it cannot be said that the evidence ofa 
person who stated that he had seena murder com- 
mitted but did notgive any information thereof is 
little better than that of an accomplice, yet such 
evidence is not free from suspicion, Where the 
conduct of sucha person is unnatural in the highest 
degree, and on her own showing she became an acces- 
sory after the commission ofthe murder and the 
disposal of the corpse and gives no complete details 
of the occurrence, her evidence is virtually that of 
an accomplice and needs very careful scrutiny and 
corroboration in material particulars before it cau be 
accepted and: made the basis of a conviction for a 
capital offence. Sundar Lal.v. Emperor (1), referred 
to 

The evidence of the Police Officer and of the com- 
plainant as to the pointing out of the various places 
by the accused is really evidence of the confession 
of his guilt made by the accused while the latter 


was in the custody of the Police Officer and 
is, therefore, a .statement clearly inadmissible 
under ss. 25 and z6 of the Evidence Act and 


such evidence cannot be treated under s. 8 of the 
Ast asevidence of conduct, apart from the accompany- 
ing statements. Emperor v. Hira Gobar (2), relied 


on, 

, Cr. A. against anorder of the Sessions 
Judge of Rae Bareli, dated August 28, 
1934. i l 


Mr. Bhagwati Nath, for the Appellant. . 
Mr. H. S. Gupta, the Government Advo- 
cate, for the Respondent, 


Judgment.—This is an appeal filed by 
Turab Faqir, aged 27, against the judg- 
ment ‘ofthe learned Sessions Judge of Rae 
Bareli convicting him of an offence under 
s. 302 of the Indian Penal Code and sen- 
iencing him to death subject to confirma- 
tion of the sentence by this Court. Ths 
reference in confirmation of the sentence 
of déath is also before us. 

The story of the prosecution 
follows:— f : 

On July 21, 1933, Izhar Ahmad, postman 
of village Kasulpnr, - was given certain 
letters and cash and registered parcels and 

. money orders to, the valve of about Rs. 99 
for distribution in the village and_ its 
neighbourhood. He failed to return from 
his beat the next morning. Branch Post- 
master Riaz Husain reported the matter to 
the Inspector of Post Offices of Rae 
Bareli Sub-Vivision and the latter reported 
the matter tothe stution officer of Police 
Station Salon in the district of Rae Bareli 
for necessary action. Thereupon a case 
under s.409 ofthe Indian Penal Code was 
registered against Izhar Ahmad, postman, 
on August 1, 1933, and in that very informa- 
tion report it was stated thatoa July 27, 

2 1935, the postal articles alleged to have 
“been embezzled by Izhar Ahmad were 


is as 
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found lying on.a cot in the house of Izhar 
Ahmad. There is nothing on the record, of 
thiscase to show what was the final report 
submitted by the Police in respect of the 
charge of criminal breach of trust under 
s. 409 of the Indian Penal Code made 
against postman Izhar. Ahmad but five 
months later, on December 24, 1933, informa- 
tion was received by Saiyid Abul Fazal. 
Zaidi, Station Officer of P. S. Salon 
(P. W. No. 10) that postman Izhar Ahmad . 
had been killed by one Turab Faqir and 
buried io Turab's house. Sub-Inspector 
Saiyid Abul Fazal Zaidi at once proceed- 
ed to Rasulpur and had the house of Turab 
opened by his mother. He saw marks of 
blood on the ground and a sort of tomb 
insidethe house. Hethen reported to the 
District Magistrate that permission should 
be granted to him to exhume the dead 
body. The report is Ex. 8. Permission was 
granted and thereupon on December z6, 1933, 
a skeleton was exhumed from the ground, 
It was said tohave a.dhoti and a ring. 
The ring is Ex.IIf and the pieces of dhoti 
are Exs. II and VII. The skeleton was put 
ina basket and sent to thana Salon. It 
was subsequently sent to the Civil Surgeon 
of Rae Bareli for post mortem examination. 
The Civil Surgeon of. Rae Bareli reported 
that the probable time .of death was more 
than three days before the date of post 
mortem examination and that, the probable 
age of the deceased was about 90 years. 
He reported that the bones were mixed 
with a heap of earth and theskull had a 
few hairs turning grey, that the angle of 
the lower jaw was like that of a man of 
50 gears of age that the neck vertebrae 
were all in position and showed no injury 
and that the bones might have ‘taken a 
week ormore to get denuded of flesh. All 
the external organs had disappeared and 
the face was unrecognisable and the flesh 
onthe face had already been eaten up. 
No opinion could be given as to the cause 
of death. He added thatif poisoning was 
suspected, the skeleton ‘might be sent tothe 
Chemical Examiner for report. As the 
office of the Superintendent of Police of 
Rae Bareli had madea mistake in saying 
that the murder of Izhar Ahmad postman 
had been committe. on December 21, 1933, 
instead of on July 21,, 1933, the Civil 
Surgeon was again requested to re-examine 
the bones in his possession and he reported 
that the date of death of the deceased’ was 
much morelikely to have been in July than 
in Dezember, 1933. The Ohemical Exami- 
ner reported “that po poison could be 
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detected inthe skull and” bones and hair 
sent for examination and the Imperial 
Serologist reported that as the stains on 
the knife had disintegrated, their -origin 
could not be determined. 

At 3 a.m.onthe morning of December, 
25, 1933, Turab was arrested and taken to 
his house and there he produced. „the knife 
(Ex. IV) from thereof; pen-knife (Ex. V) 
and ‘Zrab Ahni (Ex. VI) were also 
found near the chhuri or knife 
(Ex. IV) and these were taken possession 
of by the investigating Police Officer. 
After the arrest of Turab his wife Musam- 
mat Kusuma was questioned by the 
Police and she admitted that she was an 
eye-witness of the commission of -the 
murder of Izhar Ahmad by her husband. 
Her statement was recorded by- the 
Police andafter completing the investiga- 
tion the Police prosecuted Turab Fagir on 
a charge of murder under s. 302 of. the 
Indian Penal Code on April 13, 1934. Ten 
witnesses have been examined on behalf 
ofthe prosecution but with the ‘sole ex- 
ception of P. W. No. 1 Musammat Kusuma, 
the wife of the accused Turab, the evi- 
dence of the other witnesses is more or less 
of a formal nature. 

The first question for determination in 
this case is whether in respect of the 
skeleton, said to be thatof Izhar Ahmad, 
village postman, an offence of murder has 
orhas ‘not been committed. The medical 
evidence shows that no opinion could be 
given as to the cause of death. Even as 
regards theidentity of the skeleton of the 
body of the .missing postman Izhar Ahmad 
the only evidence on the record is that the 
corpse was found with a ring on one 
finger ofthe left hand and with a dhoti 
round it. We have seen the dhoti. There 
is no red border to this dhoti said to belong 
to.the deceased Izhar Ahmad, but this 
dhoti produced in Court has got a purple 
or blue border round it. The evidence 
of the. prosecution witnesses, therefore, 
does not carry conviction to our mind that 
this dhoti belongs to the deceased, Izhar 
Ahmad. The corpse that was recovered 
was‘in such a condition that all possible 
identifying marks had completely dis- 
appeared, anu it was impossible to say that 
. the.skeleton discovered was that of Izhar 
Ahmad: Upon the-evidence on the record 
we'are not prepared to hold that the pro- 
gecution has proved beyond any shadow cf 
doubt that the corpse recovered was that 
of Izhar Ahmad, nor is there any proof 
on the record, save the testimony of 
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Musammat Kusuma (P. W. No. 1), that 
Izhar Ahmad met a violent death. 
We have carefully examined the evid- 
s Her evidence 
strikes us as in the highest degree unnatu- 
ral. Sheis a young woman of 25 years 
of age. She deposes that she had illicit 
intimacy with Izhar Ahmad. “We do not 
know what was the real age of Izhar 
Ahmad. Theservice book of this village 
postman Izhar Ahmad is not on the record 
from which we could have come to a definite 
finding astowhat hisage was but if the 
skeleton discovered by the police is deem- 
ed to be the skeleton of Izhar Ahmad, then 
that skeleton according to the expert 
opinion of the Civil Surgeon was of a 
man of 50 vears of age. We can hard- 
ly believe that Musammat Kusuma was 
carrying ona liaison with an “old man 
of 50 while her young husband was alive. 
The story told by Musammat: Kusuma as to 
the actual commission of the murder 
of Izhar Ahmad by her husband is in the 
highest degree improbable. She deposes 
that while she was cooking in the verandah 
Izhar Ahmad came to her and shortly 
afterwards Turab came and shut the 
door from inside, while she remained in the 
verandah. Then she heard a sound as of 
water flowing from a “maslak” or a leather 
sack for carrying water and she peeped - 
inside the room and saw that her husband 
was sitting on the chest of Izhar Ahmad 
and cutting the ‘throat of Izhar Ahmad. 
She raised no alarm but she went and 
stayed outside. Then her husband complet- 
ed his work ‘of murdering’ Izhar Ahmad 
‘and dug a hole in the ground and buried 
the corpse and then came out and locked 
the door of his house and took - his 
wife. that very night to his mother’s 
house. The murder is said to have been 
committed at about a ghari after sunset 
which would be about 8 P. m. at “night. 
In Sunder Lal ,v. Emperor (1), to which 
one of us, was a party, it’ was held that 
though it could not besaid that the evidence 
of a person who stated that he had seen a 
murder committed but did uot give any 
information thereof waslittle better than that 
ofan accomplice, yet such evidence was not 
free from suspicion. In our‘opinion: the 
conduct of Musammat Kusuma is in the 
highest degree unnatural. She gives-no 
complete details of the occurrence. ‘.She 
alleges that Turab knew nothing of her illicit 
1) 148:Ind, Oas, 1015; 11 OW N ‘661; 6RO 432: 
a LJ 836; A LR 1934 Badhi 813; (ust NG Hi 
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connection with Izhar Ahmad, and yet in the 
same breath she deposes that Turab 
murdered Izhar -Ahmad. because of the 
latter's illicit connection with her. She has 
deposed that Turab opened the lock after 
taking the key from hismother, but in the 
next breath she states that she did not go 
with the Sub-Inspector to the house of Turab 
nor wasthe house opened in her presence 
and that she did not see the dead body 
when. it was being dug out. She has 
deposed that: her lover Izhar Ahmad was a 
young man (jawan) and not an old man, but 
as we have pointed out above if.the medical 
evidence is accepted, and we see no reason 
to doubt it, the age of the skeleton examin- 
ed the Civil Surgeon, wasthatofa man of 50 
years. The learned Sessions Judge has 
accepted the evidenceof Musammat Kusuma 
at its face value, but he has not looked at 
it with a critical eye. On-her own showing 
~ she is a woman of loose character. On her 
own showing she became-an accessory after 
the commission of the murder and the dis- 
posal of the corpse. Herevidence, therefore, 
is virtually that of an accomplice, and needs 
very careful scrutiny and corroboration in 
material particulars before it can be accept- 
ed and made the basis of a conviction for 
a Capital offence. There is no‘such corrobo- 
‘yation forthcoming in this particular -case, 
. and, therefore, the whole case for the pro- 
. gecution breaks down completely. , 
“Besides the direct and positive testimony 
of Musammat.Kusuma (P. W: No. 1) the 
learned Sessions Judge based the conviction 
of the accused also upon what he believed 
to be circumstantial evidence which con- 
sisted of the conduct of Turab in pointing 
out the place where Izhar Ahmad was 
buried, and in handing over the knife 
(Ex. IV) to.the station officer as the: weapon 
with which the murder had been committ- 
ed: Thisevidence tending to incriminate 
Turab was given by P. W. No. 2, Saiyid 
Ali, a cousin ofthe taluqdar of Rasulpur, 
and P. W. No. 3, Ghafur Khan. In our 
opinion the evidence of these two witnesses 
as tothe alleged conduct of the accused 
Turab is clearly inadmissible in evidence. 
Prosecution Witness No.3 Ghafur Khan 
deposed that the accused was asked by the 
Sub-Inspector by what weapon he had 
killed Izhar Ahmad, and the accused then 
gave the chhurt or knife (Ex. IV) from his 
roof. The Sub-[nspector asked the accused 
where Izhar Ahmad was. The accused 
pointed out the place where he had buried 
Izhar Ahmad in theroom. Now inthe first 
„place there was no necessity forthe Sub-In- 
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spector to ask the accused where he had 
buried Izbar Ahmad. Hehad already re- 
ceived information from secret sources that 
Izhar Ahmad was murdered by Turab and 
he had seen for himself on December: 24, 
two days before the corpse was reco- 
vered, that there was a tomb in the house of 
Turab, and he had on that very day asked 
the District Magistrate through the Sup- 
erintendent of Police for permission ‘to dig 
up.the tomb, so that there was absolutely no 
need for the investigating’ Police Officer to 
put this question to the. accused Turab as to 
where he had buried`. Izhar Ahmad. In 
Emperor v. Hira Gobar (2) it was held by 
Mr. Justice Heaton and Mr. Justice..Shah 
that the evidence of the Police Officer and 
of the complainant as to the pointing -out 
of the various places by the accused was 
really evidence of the confession of his 
guilt made by the accused while .the latter 
was in the custody of the Police Officer and 
was, therefore, :a statement clearly ,inadmis- 
sible under ss. 25 and 26 of lhe Indian 
Evicence Act of 1872, and that such evide- 
nce could not be treated unders.8 of the 
Act as evidence of conduct, apart from the 
accompanying statements. On this point 
the observations of Mr. „Justice Shah „are 
very instructive and illuminating. They 
are as follows: — Gi tes 

“In my opinion the evidence taken as.a whole shows 
that it is evidence of aconfession of the accused 
in the presence of a Police Officer. It is true 
that in terms it purports “to establish that accus- 
ed No. 1 pointed out the house and -the various 
‘places connected with the offence; and it is .con- 
tended that it is really evidence of the conduct 
ofthe accused, and that therefore it” is admis- 
sible under e, » of the indian Evidence Act. 
It is clear from the evidence that the real signi- 
ficance of the conduct -arises out -òf the state- 
ments made bythe accused at fhe time, and that 
the conduct, apait from the etatements made either 
expressly or impliedly ‘by gestures by the accused, 
has very little value. The-meaning that -was con- 
veyed to the witnesses by what is contended to 
be ithe conduct of the accused and not his 
statements was really conveyed by the’ statements 
made at thetime when he -pointed out the various 
places Such statements would clearly.be inadmis- 
sible under ss 25 and 26 of the Indian 
Evidence Act ss they. were made to the ‘Police 
Officer or to the complainant in the. presence of 
the Police Officer Jt is common ground. that no 
fact is deposed to as discovered in consequence 
ofthe information furnished by the-accused and 
that 8. 27 of the indian Evidence Act does 
not apply. .lam unable to accept the contention 
urged by the learned Government Pleader that this 
evidence, which is substantially evidence of the 
confession of the acensed in - the prassace of a 
Police Oficer,. can bə admitted as” evilence of 
conduct, apart from the accompanying statemsnts, 


under s, b". ; . 
(2) 52 Ind, Cas-6)1;21 Bom. L R. T24; 20 Or, Ld 
L 4 < 
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These remarks apply with full force to the 
evidenceof P. W. No. 2, Saiyid Ali, and 
P. W. No. 3, Ghafur Khan, who try to 


_ ineriminate the accused by alleging that it 


was he who pointed’out the place where he 
said that he (the accused) had buried Izhar 
Ahmad and thathe gave the chhuri (Ex. IV) 
as the weapon by which he had killed Izhar 
Abmad. We need not, however, labour this 
point because in this case the evidence of 
the principal witness, P.W. No.1 Musammat 
Kusuma, breaks down completely. 

The assessors, with whose aid the trial was 
conducted, in the Oourt of Session, were 
unanimously of opinion that the accused 
was not guilty of the offence charged. We 
are in entire agreement with their opinion. 
Upon the évidence on the record the case 
against the accused has not been proved 
beyond any shadow of doubt. We accord- 
ingly allow this appeal, set aside the con- 
viction and sentence passed upon the 
appellant, acquit him of the offence charged 
and order;his immediate 1elease. 

N. Appeal allowed. 


——— 


PATNA HIGH COURT 
Criminal Revision Petition No. 626 of 1933 
January 9, 1934 ; 
DHAVLE, J. i 


p 


SHIB LAL DAS AND OTHERS— PETITIONERS 
? versus 
EMPEROR— Opposite Pasty 

Penal Code (Act XLV of 186U', s. 372—Theft 
committed | openly—Presumption—Servants cutting 
trees inspite of warning from complainant—Servants 
still follawiig their employer's orders- Servants, 
whether had guilty knowledge. 

Thefts are not always committed secretly and a 
bona fide claim cannot be inferred from the fact that 
the petitioners acted opeuly while cutting the timber 
not owned by them. Hari Bhuimali v. Emperor (1) 
and, Abdul v. Emperor (2), referred to. 

Where the servants of daristimrardar cut trees 
without the permission of the istimarardar inspite of 
the fact that the istimarardar had pointed out that 
they could not doit without his permission: ~ 

Held, that to follow the orders of the daristimrar- 
dar in such circumstances wasto take the risk of 
being visited with the consequences and that in 
cutting the trees these men had the guilty know- 
ledge. Radha Madhub v. Emperor (3), referred 


to. 

Cr. Rev. P. against the order of the District 
Magistrate, Purnea, dated October 26, 1933. 

Mr. M. Yusuf, for the Petitioners. 

Mr. N. C, Ghosh, for the Crown. 

Judgment.—Of these six petitioners, 
Shib Lal Das and Kak Chand Das are 
related to each other as uncle and nephew, 
and hold the daristimrari of mouza Saura, 
and the other four are ‘their servants. 
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These latter have been convicted under 
s. 379, and fined Rs. 10 each, and the first two 
have been convicted under that section read 
with s.114, and sentenced to fines of Rs. 15 
each. This was in respect of the cutting 
down of a mango tree in a bamboo clump 
in the mouza. The prosecution case was 
that it was the istimrardar and not the 
daristimrardar that was entitled ato the 
timber of the trees standing on the plot. 
This was supported, among other things, 
by an entry in the Record of Rights. The 
only defence that it is now material to 
state was that the petitioners had acted 
in the exercise of a bona fide claim of right, 
having cut down trees on two previous 
occasions without permission from istimrar- 
dars and having on the present occasion 
cut the trée down openly on two days. 

It has been urged on behalf of the peti- 
tioners that there should have been no con- 
viction of theft in the present case because 
of their bona fide claim to the timber. I 
asked learned Counsel on what materials 
this claim was grounded, for he does not 
dispute the fact that the Record of Rights 
is entirely in favour of the istimrardar 
and against the daristimrardars. The 
answer that was given was that the 
trees had been openly cut down by. the 
daristimrardars sometime ago and that on 


. the present occasion the petitioners did not 


act like thieves at night, but took the timber 
openly. As to the former of these circum- 
stances, the lower Courts were not satisfied 
that timber had been previously appro- 
priated by daristimrardars as of right. 
The learned District Magistrate who heard 
the appeal says that he was not convinced 
from the evidence of the two defence wit- 
nesses who were called on this point that 
the landlord knew anything about the 
cutting of the trees even if it were a fact 
or, as he had put it earlier, that it did 
not follow from the action of the petitioners 
that they had cut the tree within his know- 
ledge. The second consideration referred to 
by learned Counsel is obviously insufficient 
to found a bona fide claim of right upon. 
Thefts are not always committed secretly, 
and the instances of the pick-pocket, the 
shop-lifter, the house-breaker, etc., given 
by Woodroffe, J., in the well-known case of 
Hari Bhuimali v. Emperor (1), were as 
pointed out by Fazl Ali, J., in Abdul v. 
Emperor (2), but extreme cases in which 


no claim of title could be possibly involved. 


(1)9 O WN 974;20r.Ld 836. f 
(2) 115 Ind. Cas. 684; A I R 1929 Pat. 86; 30 Or. L 
J 511; 10 P LT 57. 3 
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_ It was argued in the Court of Appeal that 
the petitioners were not guilty because they 
believed they had a right to cut down trees 


and .appropriate the timber, and that Court’ 


“says that there is nothing ‘inthe record to 


Ae “show that the belief existed in their mind 


. when they cut down the tree, No claim 
„seems to have been asserted on the previous 
< occasions; and the claim is, on the sub- 
missions before me, entirely’ unfounded. Tt 


is impossible to accept the contention that | 


“a bona fide claim may he inferred from the 
fact that the petitioners ‘acted openly on 
the present occasion ; Bix men could - -afford 
to act openly ‘againat but ‘one servant of 
“the istimrardar who was on the spot. This 
-is not the kind of case in which a wholly 
unfounded claim could be said to be honest- 
ly advanced in good‘faith. T, therefore, see 
„no reason to differ from ‘the Appellate Court 
"OB ‘this point. i 


- It has also been urged that as four of the ` 


.petitióners were ọnly servants, it was for 
“the prosecution: to offer evidence from which 
‘the Court could infer that they had. the 
knowledge which would be necessary to 
convert their. act of removing the timber 
‘into theft. It-is not said that these ‘four 
servants -are new servants, and as was ob- 
age by Woodroffe, J., in Hari Bhuimali 

v. Emperor (1), which was referred to in 
‘the case of Radha Madhub y. Emperor (3), 
_ relied on by learned Counsel, 
instances. no doubt servants have full 
‘knowledge of the facts.” In the present 
case the petitioners were all sailing in the 
same boat and put in one written statement 
‘which, however, they have failed’to include 
in learned Counsel's brief. The trial Court 
‘also referred to ‘the question of guilty 
knowledge of these particular ‘men, ‘and 
‘relied on the fact that the complainant ‘had 
pointed out to them that they could not 
cut the tree without the permission of the 
istimrardar and that notwithstanding this 
“they went on cutting the tree. It has been 
., urged that ‘was not sufficient to establish 
; “their guilty knowledge because they were 
. acting on their employers’ orders, Tu 
‘follow’ an employer's order in such 
‘ giteumstances, however, is to take the risk 
of, being visited with the consequences. It 


does not appear to have been stated by 


these men that after the protest of.the com- 
‘ plainant they had any reason to treat their 
employers’ orders as lawful: and their 
continuing to do the work could only be 
‘animated: by the intent of causing gain to 


coe Oas: .46; 12 Cr, _L 37; 15 © WN: 
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“in most 


: be taken for the “purpose... 


-pehalf of a woman, who according - 


“mandatory provisions of 8. 198, this 
‘jurisdiction on the Magistrate trying -the. case. 


Beak 
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their employers, however wrongly. Enough, 


I think, bas been said in the judgment of 
the trial Court to show that it cannot be 


` rightly held that in cutting the tree these 


men had no’ guilty knowledge. The’ pple 
| cation fails and is dismissed. oY oo 
D, / Application dismissed. 


—_ 


OUDH. CHIEF: COURT . 
Criminal Revision Application. No. 105 
. of 19384. , oe 
October 4, 1934 
- Zla-UL: HASAN, : J. - 
` JAGDISH NARAIN— AGGUSED—. 
APPLICANT a 5 
2 VETSUS 


` Nawab SHAMS ARA BEGAM ano’ ANOTAER 


z- -—OOMPLAINANT—OPPOSTIE-PARTY ` 

` Criminal Procedure Code (Act V of 189%), ` 3: 198 
proviso—Penal Code (Act XLV of 1860), s. 499— 
Complaint under, on behalf of woman’ who “ought not 
to be compelled to appear in public—Leave óf . Court 
not .obtained—Trial, if without jurisdiction—Manda- 
tory nature of provisions of s, 198—OQbjection to 
jurisdiction not taken in trial Court—Whether confers 
jurisdiction on Magistrate, 

Under s. 198, Criminal Procedure Code, no Court 
shall take cognizance ‘of an .offence falling under 
Ohap. XIX. or Chap. AKI of the Penal Code or 
under ss. 443 to 426 a ‘the same Codé except upon 
complaint made‘ by some person ‘aggrieved by such 
offence. The proviso to s. 19%; Criminal Procedure 
Code renders it permissible, in the case, of a: woman, 
who according to the customs’ and manners -of the 
country , ought not to be compelled. to appear in 
public, that ‘a ‘complaint of any of the offences speci- 


` fied in the section may be taken cognizance of’ by the 
` Court on a-complaint: made by some other - 


‘person 
on behalf of such woman: provided leave: of the Oourt 
The’ provisions - of the 
section are mandatory and hence where a Magistrate 
‘takes cognizance ‘of the compleint when | n0 leave has 
been obtained"by the’ complainant who“ files it on 
to the customs 
and manners of the country ought not be’ compelled to 
appear in public, the Magistrate . does go “without 
jurisdiction and the ‘trial and conviction in pursuance 
of the complaint must be set aside. 

Even when-objection--with regard to jurisdiction 
has not’ been taken in the trial Court, in view of the 
cannot confer 


Cr. R. App. against’ the ‘order of the 


Sessions J udge, Lucknow, dated May 15, 


1934. 

Mr. D. P. Khare, for the Applicant. 

Mr, Mohammad Hafeez, oe the Oppene 
Party. ' ; 


Judgment.—This is an application in 


‘revision against the conviction of _ the 


applicant, Jagdish Narain, under s., 500 


‘of the Indian Penal Code. 


The facts of the ` caso have ‘been ° ful 


i 
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` stated by the learned Sessions Judge. in 


his order dated May 15, 1931, on the 
applicant's application for revision, and 
need not be repeated. Several grounds 
have been taken in revision in this Court 
and I think the revision must be accepted 


- ab least on one of them, namely, that the 


leave of the Court was not taken under 
the proviso to s. 198 of the Code of 


' Criminal’, Procedure by Debi Dayal who 


filed the complaint against the applicant 
on behalf of his principal, Nawab Shams 
Ara Begam. The lady is a jagirdar to 
whom rent was payable by the applicant. 


“A suit for rent was brought against him 


bv the lady's mukhtar; Debi Dayal, and 
it was decreed by mistake of the Court 
for the full amount claimed though the 
mukhiar ‘had made a statement that he 
had iealized a portion of the claim from 


r 


JAGDISH-NARAIN 4, 


the applicant out of Court. This decree | 


was put into execution by Debi 


É Dayal 
but though credit was given 


in tbe 


` application for execution for Rs. 30 paid 


before fhe decree was passed, no 
credit wan given for a sum of Rs. 10 


` which was admittedly paid by the applicant 


afier the passing of the decree. 


The money was paid by the applicant and 
execution was struck off. After that the 
applicant made an application under ss. 476 
and 195 of the Code of Criminal Pro- 


-cedure against the lady and her mukhtar 


praying that they should he prosecuted 
under ss°420, 208 and 210 of the Indian 


. Penal Code.. The parties, however, came 
to'terms.and the applicant did not pro- - 


secute his application under s. 476. Sub- 
sequently, however, Debi Dayal filed a 
complaint under ss. 182: and 499 of the 
Indian Penal Code against the applicant 
purporting to do so: on behalf’ of his 
principal, Nawab Shams Ara Begam. As 
sanction.of the Court was necessary for 


4 the’ cognizance of an offence under s. 182, 
‘and no such sanction having been taken, 


the Bench Magistrates who tried the 
applicant, left out of account the com- 
plaint so far asit related to s. 182, Indian 


` Penal Code but tried and convicted the 
Penal , 


applicant under s. 500, Indian 
Code sentencing him to a fineof Rs, 50. 

It is urged that the learned Bench 
Magistrates were not competent to take 
cognizance of the cornplaint under s. 499 
of the Indian Penal Code also as the 


‘complaint under both the sections was one 


and the same. I do not, however, agree 


‘with ‘this view. The case of Iù re Ravanap- 
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pa Reddi (1), relied on’ by the Counsel 
for the applicant is distinguishable inas- 
much as in that case the two offences 
under which the complaint was made were 
formed by the same facts. Here the alleged 
offence under s. 499, Indian Penal Code, 
is quite distinct and separate from that 
under s. 182, Indian Penal Code. 

The second ground on which this 
application must succeed is that no leave 
of the Court was obtained by Debi Dayal 
for filing the complaint under s. 499, 
Indian Penal Code, on behalf of his principal, 
Nawab Shams Ara Begam. Section 198 
of the Code of Criminal Procedure lays 
down that no Court shall take cognizance 
of an ‘offence falling under Chap. XIX or 
Chap. XX1 ofthe Indian Penal Code or 
under ss. 493 to 496 of the same Code 
except upon complaint made by some 
person aggrieved by such offence and the 
proviso to that section renders it per- 
missible, in the case of a woman, who 
according: to the customs and manners of 
the country ought not to be compelled 
to appear in public, that a ‘complaint of 
any of the offences specified in the section 
be taken cognizance of by the, Court on 
a complaint made by some , other person 
on behalf of such woman provided leave 
of the Gourt-be taken : for the purpose. 
Now, s. 499 of.the Indian Penal Code, 
under which the complaint was made by 
Debi Dayal against the applicant is included 
in Chap. XXI of the Indian Penal Code and 
it is admitted that no leave of the Court 
was obtained by Debi Dayal for filing 
the complaint. Therefore, the Bench Magis- 
trates who took cognizance of the complaint 
had no jurisdiction by reason of s. 198. of 
the Code of Criminal Procedure to do so, 
and the provisions of the section being 
mandatory, the trial and’ conviction of 
the applicant must be held ‘to be void. 

On behalf of the opposite party it was 
contended that mo objection: with regard 
to jurisdiction was taken by the applicant 
in the trial Court. This 1s no doubt true, 
but in view of the mandatory provisions 
of s. 198, ‘this cannot confer jurisdiction 
on the Magistrates who tried the applicant. 

The application is allowed and the 
conviction and sentence of the’ applicant 
set aside.’ The fine, if paid, will .be 
refunded. ne et < 

N. ` ` Application allowed. 


(1) 136 Ind. Cas. 773: 55 M 345; 35 L W 160; (1931) 
M W N 1314; AI R 1932 Mad. 253; 33 Or, L J 361; 
Ind, Rul. (1932) Mad. 315; (1932) Cr. Cas, 182; 62 M 
L J 735. f 
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CALCUTTA HIGH COURT 
Civil Rule No. 1304 of 1933 
March 20, 1934 
, ..  Costetxo, J. | 
BEHARY LAL ROY AND GTHERS— 
: PETITIONERS $ 
i versus 
PULIN BEHARY PAUL AND anoTHER— 
a OpposiTE PARTIES 

Bengal Tenancy Act (VIII of 1815), 
‘Annulling encumbrances’, meaning of —Morigages 
paid off in the ordinary way—Whether covered by 

the expresdion—Landlord’s power of pre-emption— 
Extent of. : 

The language of the Bengal Tenancy Act is not 
always, quite as accurate and as explicit as one would 
wish. The expression “ annulling encumbrances "as 
used in s. 26:F, sub-s. (3), covers a case where the 

“: mortgage is paid off in the ordinary way. It is not 
restricted to ‘annuiling encumbrances’ such as pro- 


s 26-F (3)— 


4 ta + IN ` ` 
BEHARY LAL ROY V. PULIN BEHARS PAUL 


vided for in connection with sales in execution of rent 


decrees. ~~ 
Section 26-F only contemplates a 
immediate landlord of the. holding for the transferred 
portion or share thereof ; in other words, it only còn- 
templates that the landlord shall be entitled 
acquire by pre-emption whatever has been transferred 
to the original transferee, and mot what- has been 
transferred and dividedup to suit the convenience 
r 
the whole of what is transferred or notbing. 
Messrs, Chandra Sekhar Sen ‘and Rakhal 
Chunder Dutt, for thé Petitioners. 
Mr. Monmothonath Das Gupta, 
Opposite Parties. |. 
Judgment.—tIn this case the present 
' petitioners made an: application under 
a. 26-F; Bengal Tenancy Act, for the purpose 
of securing the transfer to. them as land- 
Jords of a’ certain holding it having 
previously ‘been sold in execution of a 
money decree obtained in 
Court of the Subordinate Judge of Co- 
‘milla against a man named Dengu Cha- 


‘transfer to the 


for the 


to ' 


cokes of the landlord. The landlord must take / 


the second ~ 
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petitioners were liable to pay with interest 
at 124 per cent. per annum under “the 
provisions of sub-s. (3), s. 26-F. The 
learned Munsif of Comilla by his judg- 
ment of July 31, 1933, made an. order 
that the application by the landlords 
should beallowed if they deposited within 


_ fifteen ‘days from that date the landlords’ 


transfer-fee Rs. 89-15-0, with interest: at 
191 per cent. perannum from May 27,1932, . 
to August 15, 1933, and in addition 
Rs. 1,200 with interest at 123 per cent--per 
annum from November t, 1932, to August 
15, 1933, and directed that the matter 
should 'ke put up for final décision ‘on 
August 15, 1933, thereby giving ` the 
petitioners fifteen days’ time within which 
to make the payments specified. The 
payments were not made and accordingly 
on August 15,1933, the final order was 
made dismissing the application. It is 
against that order that these proceedings ' 
have been taken. 

‘Mr. Sen on behalf of the petitioners 
has argued thatthe learned Munsif’ was 
wrong in requiring the petitioners to pay 
the amount ofthe mortgage money which 
had been expended by the opposite party 
for the purpose’ of getting rid of the 
mortgage then subsisting upon the property. 
The petitioners in the proceedings en- 
deavoured to establish that the transaction 
was not a bona fide oneand that therefore 
there was never a genuiné mortgage at 
all. On that question of fact the learned 
Munsif said:' ae ik 

“Iam of opinion from the evidence, on the record 


that the opposite parties-made a bona fide. payment 
of Rs. 1,200'on Kartick 22, 1593, and thus annulled 


. the encumbrance of Ex. Al,” 


_ yan Debnath and some others and purchds- - 


ed by persons who arethe opposite parties 
in the proceedings. 

The sale had been confirmed on June 
15, 1932, and shortly thereafter and within 
the time specified in s. 26-F the present 
petitioners | as landlords deposited with 
` the Collector Rs. .89-15-0 as the landlords’ 

transfer.fee under s. 26-D, Bengal Tenancy 
_Act. The petitioners after having received 
notice of the transfer on August 31, 1932, 

applied on November 1, 1932, for a re-trans- 
. fer of the, holding to them under s. 26-F 
of the, Act after depositing the price of the 
holding together with compensation at the 
rate, often per.cent. The opposite party 
appeared on December 9, 1932, and on 

December: 22, 1932, they put in a petition 

stating that they had-annulled an encum- 
‘prance ‘on payment òf- Rs, 1,200 which the 


which wasthe mortgage in question. Mr. 
Sen has argued that’ the expression ‘‘an- 
nulling encumbrances” on the property as 
used in stib-s. (3), s. 26-F, does not cover 
a case wherethe mortgage is paid off in 
the ordinary way but only. applies to 
“annulling encumbrances” such as are 
provided for in connection with sales in 
execution of decrees for reni. I see no 
reason at all for putting that limited con- 
struction on the expression. It is quite 
true that s. 26-C which deals with trans- 
fer inter partes in the ordinary way by 
registered instruments does provide in sub- 
se (6) that, ‘ 

- “any sum payable on account of a: mortgage of the 
holding shall’ be' deemed to be the consideration 


“money or part thereof" 


whereas in the present instance the ‘sale 
really took place under the provisions, of 
„of s. 26-0, “At the samétime, however, it 


i 
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quite “as accurate and as explicit as one 
would. wish, but looking. at the matter 
broadly it seems to me on .reading sub-ss. 
(2) and (3),s. 26-F that it. was intended 
that before alandlord could exercise his 
right of pre-emption he should pay not 
only the. actual consideration money or the 
value. of the-property but any one or more 
of the three, classes of sums set out in sub- 
s. (3) that is to say, money, paid in.respect 
of rent forthe period after the date of 
transfer or as the landlord’s transfer fee 
er in annulling encumbrances on the pro- 
perty-and upon those sums he should also 
pay the equivalent of 12} per cent. per 


annum from the date of payment of any.. 
one .of those sums. ‘It seems to methat it; 


would be manifestly unjust that the trans- 
feree who. had paid a certain sum upon the 


footing that there was an encumbrance, on: 


the property should be required to re-trans- 
fer the property to the Jandlord upon the 
basis that it was free from such encum- 
brance. If on.the.other hand it is to be 
taken that the landlord acquired the 


property subject to.the encumbrance then’ 


there. would seem to be .no reason inequity 
why, if in fact that encumbrance is an- 
nulled in the sense. of being removed by 
payment ofthe amountof the mortgage, 
he should not pay such sum as.has been 
paid to redeem. the mortgage. I-see no 
reason at all for putting upon the expres- 
sions “annulling encumbrances” the_narrow 
interpretation which Mr. Sen was sug- 
gesting, . 
Mr. Sen also made a grievance of the 
fact that.the Munsif had not..aceeded: to 
the request which had heen put forward 
by the landlords that they should be allow- 
edto, take a transfer of such portion of 
the holding as .was not actually subject 
to the mortgage it -beinga fact in the. 
present case that only a portion of the 
holding was actually comprised within 
the terms of the. mortgage in question. 
The answer to that is that s. 26-F only. 
contemplates a transfer to the immediate 
landlord of the holding for the transferred 
portion or share thereofin other words it 
only contemplates. that the landlord shall 
be entitled to acquire by pre-emption 
whatever has been transferred to the ori- 
ginal transferee, and. not what has been 
transferred and divided up to suit the 
convenience or pocket of the Jandlord. In 
my opinion the landlord must take the 
whole of what is transferred or nothing. 


152—61 & 62 


THITHI SÜRYANAËAYANA v. THOTA SIMHADRÉ - 


must be borne.in mind that the language” 
of the Bengal Tenancy Act isnot always. 


. the ground. that he was not entitled to 


481 ` 
I have no doubt whatever that-the learn- . 
ed Munsif has dealt with. this appliċation 
properly and, applying. his mind to the 
question whether. the landlords ought to be 
required to pay the amount of the mortg- 
age or,not hehas come tu a decision .on it. 
In these circumstances, quite. apart from 
what is the correct view of the law, there 
seems to be no-reason at all why, this 
Court should interfere under s. 115, Civil 
Procedure Oode. This Rule must therefore 
be discharged with costs, hearing fee one 


gold mohur. 


N. 4 Applicatlon rej ected.” 
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MADRAS HIGH COURT . 
Criminal Revision Case No. Ro of 1934 
(Criminal Revision Petition No. 78 of 1934) 

August 3, 1934 ac 
PANDRANG Row, J. a 
THITHI SURYANARAYANA—PETITIONER 
a versus 7 >l nho 
THOTA SIMHADRI—REbPONDENT | 
Penal Code (Act XLV of 1860), ss .99, 186—Illegal 
warrant—Resistance to process-server—Accused exceed- 
ing limits of private defence—Legality of convic- 
“here it was found that the warrant which had 
been issued andin executing which the complainant 
was resisted by the accused, was illegal but the ` 
accused was convicted under s. 186, Penal Code, on 
the benefit 
of the'right.of private defencein view of the limita- 
tion placed thereon by s. 99 of the Penal Code: . 
Held, thatasthe warrant was illegal; and an 
essential ingredient of the offence punishable under 
s. 186 was, therefore wanting, the question of private 
defence. did not arise and the conviction was 
illegal. ~ 3 te E y 
- Petition under ss. 435 and 439 ‘of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Joint Magistrate of Berham- 
pore, dated August 28,1933, and made in 
Criminal Appeal No. 133 of 1933, preferred 
against the judgment of the Court of the 
Sub-Magistrate of Ichapur, dated June 12, 
1933, and made in C. C. No. 744 of 1932: 


Mr. B. Jagannadha Das, for the Petitioner. 
. The Public Prosecutor on behalf of ‘ the 


Crown.. - < ae 

Order.—Both the Courts below found 
that the- ‘warrant while executing 
which the process-server was resisted 


was an illegal warrant inasmuch as. the 
Court which issued it had no power under 
law to issue it. The Petitioner, has never- 
theless been convicted of an offence punish- 
able under s. 186, of the Indian Penal Code, 
on the ground that he was not entitled to 
the benefit of the right of private defence in 
view of the limitation placed thereon by. s. 99 
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- of the Indian Penal Code.’ This considera- 
tion is really irrelevant for unless the 
essential ingredients of an ‘offence punish- 
able under s. 186 of' the Indian Penal 
Code,—one of which is the lawful nature of 
. the duties in the discharge of which resist- 
ance is offered— are made out, the question 
whether there was aright of private defence 
or not does not arise. In the present case 
that essential ingredient is absent and it 
follows that the offence has not been estab- 
lished. 

. The conviction of the petitioner under 
s. 186, of the Indian Penal Code is, there- 
fore, set aside and the sentence also there- 
under and he is acquitted. The fine, if paid, 
should be refunded. 


A. Conviction set aside. 


pa 


PATNA HIGH COURT 
Civil Revision Petition No. 225 of 1934 
August 3, 1834 
a i Wort, J. 
Musammat ANNAPURNA DEBI—Decrze- 
HOLDER—PETITIONER 


Versus 
ASHUTOSH DEO CHATWAL— 
JUDGMENT-DEBTOR—OPPosiITE Party 
" Civil Procedure Code (Act V of 1908), s. 73—Court, 
if can inquire into validity of decree, when acting 
under s. 73, 

In acting under s.73, Civil Procedure Code, the 
Court actsin an administrative capacity. It will 
not, in dealing with a matter in its administrative 
capacity, enquire into the validity of any decree and 
any order to thateffect will be entirely without juris- 
diction. Bibi Uma Habiba v. Rasoolan (1), relied on. 

O. Rev. P. from an order of the Sub- 
Judge, Deoghar, dated June 8, 1934. 

Messrs. B.C. De and S. N. Bose, for the 
Petitioner, i 

Messrs. Satya Sundar Bose and Netai 
Chandra Ghosh, for the Opposite Party. 

“ Judgment.—This rule is directed 
against the order of the Subordinate 
Judge of Deoghar by which he issued notice 


on certain decree-holders who were execut- ` 


ing their decrees by the method of rate- 
able distribution of the assets of the 
judgment-debtor. It would appear that 
the petitioner in this Court had obtained 
a decree on the original side of the 
Calcutta High Court (by what means it is 
unnecessary to state) and then, after the 
execution to which I have made reference 
had already started applied to the Court 
of the Subordinate Judge to have share 
in the rateable distribution to the other 
decree-holders. It wasin those circumstances 
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that the-order which is complained of was 
made. 

The learned Judge in the course of his 
order has stated that there were several 
circumstances in the case which caused 
suspicion, and it was desirable that some 
enquiry should be made to ascertain how 
far the judgment-debtor, Ghatwal, against 
whom the petitioner had got a decree, 
was competent to look after his own affairs 
and interest, and whether he was a free 
agent in the compromise decree obtained - 
as he did not appear as a judgment-debtor 
in this execution case, and whether steps 
should not be taken in the public interest 
and in the interests of justice to contest 
the execution of this decree. The senti- 
ments of the learned Judge may be 
very fine but the question is whether in 
expressing himself im that way he was 
acting within his jurisdiction. I have set 
out a statement of the Judge himself, 
because it was suggested by the learned 
Advocate who appears on behalf of the 
Receiver suggested that what the learned 
Judge intended to do wasto issue notice 
upon the other decree-holders, calling upon 
them to show cause why the present peti- 
tioner should not participate in the rate- 
able distribution and whether there was 
any reason (such as given in s. 73, Civil 
Procedure Code), why the rateable dis- 
tribution should not be enjoyed by the 
petitioner. A perusal ofthe order and of 
the references I have made, makes it 
quite clear to me that the learned Judge 
intended to throw open an inquiry as 
to the validity of ihe petitioner's decree. 
Now, there 1s nothing in s. 73, Civil 
Procedure Code, which gave him juris- 
diction to do this, Their Lordships of the 
Judicial Committee pointed out that in 
acting under this section or similar section 
of the old Code ihe Court was acting in 
ap administrative capacity. It would 
surprise me therefore to learn that in 
dealing with a matter in his administrative 
capacity the learned Judge should enquire 
into the validity of any decree and I 
would, theréfore, even apart from authority, 
hold that the order of the learned Judge 
wasentirely without jurisdiction. 

But I would not rely upon my own 
views with regard'to this matter. So 
far as this Court is concerned, a similar 
point was decided in the case of Bibi 
Uma Habiba v. Rasoolan (1). Another 
decision to the same effect is the case 


4 Q) 98 Ind. Cas, 759; AIR 1926 Pab.497; 5 Pat 
45. . 


Wa 
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1984 
of Dattatraya Govinad Seth v. Purshottam, 
(2) as also a decision of the Madras‘High’ 
Court ia Sara vana Pillai v. Arunachallam 
Chettiar (3), where” a decision of the 
Caleutta High Court which arrived at a 
contrary conclusion was discussed. If 
the matter were left open, I should for 
myself have preferred the réasonings of 


the Bombay High Court and the Madras ' 
High Court to those of the Calcutta High - 


Court; but as I have already pointed out, 
80 far as I am concerned, the matter is 
settled by the case to which reference has 
been made. The Madras case cited above 
referred to an English case, Bandon v. 
Henry Becher (4) and the state- 
ment in the course of the judgment of 
the Madras High Court was this that as 
regards strangers; in a collateral pro- 
ceeding they could attack the validity of 
the decree of which they were not parties. 
That was oneof the arguments addressed, 
by the advocate in the Madras High Court 
to support the contention that under s. 295 
the Judge had jurisdiction to -entertain 
the investigation of the validity of a de- 
cree. But the learned Judge who quoted 
this case, I am afraid, did not do justice 
to himself by quoting it in the manner 
he did, because the decision of Lord 
Brougham in the English case, as quoted 
by the learned Judge, would lead one to 
suppose that by a stranger the decree 
could be attacked in any proceeding. Lord 
Brougham, however, laid down nothing of 


. the kind. What he stated in the course 


of his speech in the House of Lords was 
that a decree of one Court stood unless a 
stranger to it could attack it in another 
Court of competent jurisdiction by stating 
that it was pronounced through fraud, 
contrivance or covin of any description. 
That is a proposition which is well 


‘understood in India and in no way sup- 


ports the contention of the Advocate who 
urges in favour of the order of the learn- 
ed Subordinate Judge. 

In so far therefore as the order of the 
learned Subordinate Judge was directed 
to the question arising under s. 73, Civil 
Prccedure Code, no objection could be 


taken but the order, sofar as it enabled 


the parties sharing in ‘the rateable 
distribution to investigate the validity of 


(2) 65 Ind, Oas. 600; AI R1922, Bom. 31;46 B 
625; 24Bom.L Ril. 
(3) 38 Ind; Cas. 117; A I R 1918 Mad. 825; 40 M 
341; 21 M L T 225; (1917) M W N280; 5 L W 538; 32 
3 


ML J553, 
BS (1835) Ol. & Fin 479; 6 E R 1517; 9 Bligh (n. 8.) 
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the petitioner's, decreè, was entirely with 
out jurisdiction and in the result that 
order must be set aside and the Rule made 
absolute with costs: hearing. fee three: 
gold mohurs: to come out of the estate. 

D. = Rule made absolute. 





RANGOON HIGH COURT 
Special Second Civil Appeal No. 57 
of 1934 
June 18, 1934 

f MACENEY, J. 

MAUNG ON KYAW— APPELLANT 

\ 7 versus A 
MA HLA MU—RESPONDENT 

Burmese Buddhist Law —Divorce—Husband persist- 
ently accusing wife of adultery but unable to prove it 
— Wife assaulted for declining to give up visiting her 
parents—Cruelty—Right of wifeto obtain divorce. 

lt is perverse for the husband to persist through- 
out in accusing the wife of adultery which he cannot 

rove and it is perverse on his part to assault 
hig wife because she declined to give up visiting her 
parents’ house simply to placate his unjustified sus- 
picions, Such conducton the partof the husband 
entitles the wife to insist on divorce as it constitutes 
cruelty in which there is an element of perversity. 
Maung Pye v. Ma Me (1) and Maung Kywev. Ma 
Thein Tin (2), referred to. ‘ 


Sp. 5. O. A. against a decree of the 
District Court, Myingyan, dated November 
27, 1933. 

Mr. L.C. Robertson, for the Appellant. 

Mr. A. N. Basu, for the Respondent. 

Judgment.—The plaintiff-respondent Ma 
Hla Mu sued the. defendant-appellant 
Maung On Kyaw for divorce on the ground 
that he persisted in assaulting her and 
accusing her of adultery without ground. 
The Township Court of Pagan in which the 
suit was tried dismissed it on the ground 
that the plaintiff had failed to prove that 
she had been beaten and ill-treated by the 
defendant and that if she had been beaten 
it was not without cause because she did 
what the defendant did not want her to do. 
On appeal to the District Court the learned 
District Judge of Myingyan held that there 
was proof that the defendant-appellant 
Maung On Kyaw had ill-treated Ma Hla 
Mu end that he had persisted in a charge 
of infidelity without sufficient grounds. 
The learned District Judge considered that 
Ma Hla Mu was entitled to a decree for 
divorce. He, therefore, set aside the decree 
of the lower Court and granted Ma Hla Mu 
a decree for divorce against Maung On 
Kyaw. Maung On Kyaw has now appealed 
against this decision under s,11 of the 
Burma Courts Act. | 

As regards the facts it would appear 


É 


484 i | fOFAZZAL AHMED 


that Maung. On Kyawhas ‘for some time 


suspected his wife of improper conduct, with" 
_ 7 one, Maung: Tin who: ‘appears to te the 


husband of hex sister living in the ‘ house of 
„Ma Hla:Mu’s -parents.. Asa result ‘of -the 


- suspicions it'is also clear that he quarrelled 
“with Ma Hla Mu and; at’ least, twice as 
-Saulted-her; the Jast occasion was some time 


‘in February. 1938, when he assaulted her'-so 


“> badly. that she actually prosééuted: him 


under s. 323 of the Penal Code in the Court: 
of the Township Magistrate, Pa gan. Maung 


- On Kyaw was found to have cavsed -hurt, 
| but. „was réleaséed after due admonition: 
‘Whilst this case was. pending “Maung'On i 


Kyaw.prosecuted Maung. Tin under's. 497, 


` Indjan Penal Code; in thé Court. of.the same, 


.. Maun 


Magistrate. The trial’ resulted in the 


acquittal of- Maung “Tin. -We Have: the” 


evidence of Maing On Kyaw's own ‘mother 
who says that:they ‘have heen at sixes.and 
sevens for a year because Ma Hla Mu. -went 
to her parents’ house against the’ wishes'of 
laung On Kyaw. Daw Pon, the appellant's 
mother, states: © ` ae na ie 
As the plaintiff did. not listen to the defendant's 
advice, the ‘plaintiff was beaten and I heard the 
sound -of the plaintiff being beaten.” . oe 
Maung Tun Aye, the appellant’s brother, 
‘says that the parties have not teen on gocd 


: terms for the last three years, and he gives’ 


the same reasons as Daw Pon._ Daw’ Aye 


Mya, an aunt of Ma Hla Mu says ‘that she - 


has had to separate the parties when they 
-weré fighting two or three times. She adds 


‘that'the ‘plaintiff is a-woman of good dis- 


little value. 


position. Two other. witnesses depose to ` 


Ma Hla Muwus reporting to them that ehe had 
been assaulted, but their evidence is of very 


> 


-0 U Tha Dun Aung states that on ‘the Jast 


“occasion he noticed a swelling on her: arm 


‘and back. Maung On Kyaw admitsthat. 
‘he did assault ‘her on this occasion. This 


witness adds that Maung.On , Kyaw has.a 
violent disposition, but he cannot give any 
satisfactory-reason for'his opinion. Maung’ 


‘On'Kyaw is quite willing .that they should - 
- “be divorced ‘but if must be’ on the footing ~ 
| -ithat-respondent js at fault and not he. He: 

` admits to having beaten her twice, last. of- 


‘these cccasions being thé occasion | in 


February. Since then the ‘parties’. have- - 
‘been’ separated. I: think that: it may ‘be- 


taken ‘as established , that the appellant 
persists in-his -charge of infidelity. against 
the 1espondent and that, before they were 


separated, this beliefon his part led hin to. 


assault her cn more than ‘one occasion. . He 


bas not been able to substantiate this 
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affair, bas ‘not been divulged. 
A goméwhat'si 
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` 


‘chatge of adultery. The ~ only. :-witness' ; 


brought by him-is Chit- ‘Toke, who ' says: 


_ that on‘ one occasion in: February 1927, he 


tioticed Ma Hla Mu and “Maung Tin undér | 


“a blanket but he does not-know: what they. » “4 
were, doing. What ‘the occasion... was,ór, ~ 


indeed, any detail’ whatsoever about the. . 


nilar case to‘ the present is ee 


Maung Pye v. Ma Me (1) (referred, toin - 


Maung Kywe v Ma Thein Tin- (2)). It was £ 
- there ‘held that assaults, coupled with. a 


charge ‘of infidelity on inadequate -grounds 


-affordéd ample cause for -the-.wife to, insist.. 


on-a ‘divorce as.-by ‘mutual consent. In. 


“Maung Kywev. Ma Thein Tin (2) just. | 


referred to, Baguley, J., pointed out that a 


‘single act of vidlence.is not, necessarily. an .- " 


act of cruelty because the, word “cruelty” .. 


‘also‘has reference to the state of mind of’ 
“the person inflicting the pain and a person. ` 
“may perform a violent act without necessari- | 
‘ly being guilty of cruelty.” In cruelty there 


is an, :elemént.of  pérversity. . Now in the - 


„present, case it-is surely perverse for Maung 


On ..Kyaw to persist throughout in -this ~ 


‘accusation of ‘adultery which ‘he cannot 


prove; and it was surely perverse -on his 
part tò- assault: his wife because-.. she 
declined to give up visiting her parents’ - 
house ‘simply’ to -placate - his unjustified 
suspicions. ` 


.~ Considering all the circumstances ofthis’. l 


case, Iam of the opinion that the decision `, 
of the learned District Judge was- correct. 


-The point as to whether the divcree should: ~ 
- be as by -mutual -consent was: not argued., 


before me; no reference has been made to - 
division of property. It is, therefore, un- 


necessary. for me’ to discuss. the matter.’ 
. This appeal is dismissed with costs. |.. 


ete 

N. f . . Appeal dismissed. 
(1y (1909-03) UBR 6 nae eae 
(2) 121 Ind: Cas.809; ATR1930 Rang. 56; 7R 790; '. 
Ind, Rul. (1920) Rang. 137. ji | ee ee 
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L> 2. “Civil Rule No: 1579 of 1933 °°" 
ao. 7 May 9, 1984. >o on 
Soot; MEGA GHGSE J. 0 Gs 
~~ TOFAZZAL AHMED.CHOWDHURY =’, | 
`T. .° “AND OTBERS— PETITIONERS ~- ~ a 
wt ue Versus a 
-1 MASALAT KHAN OHAUDHORY -~ . 
TT AND oTHERS— OPPOSITE PARTIRS. 0t 


` x. Bengal Tenancy Act (VIII of 1&85),-ss. > 50, 18— ~ 


“Rent, meaning of—Rent fixed partly .-in : cash ‘and 


_ partly ‘paddy—Rent . not, to'be. : altered— Tenancy at 


fixed rent—Transfer-fee,amount of | -. AR, 
Rent may consist entirely of money or entirely ‘of 
produce of some kind or partly of money. and partly of. 


produce The term rent is not equivalent,’ to money-, 
P “aba: 
certain,sum in cashanda certain’ amount of paddy” 
and it is not to.be altered.on any account, the tenancy. - 
ig-one-for. a fixed rent in’ perpetuity and the transfer . 


rent.’ Where the rent is fixed ‘in perpetuity 


fee will be only Re. 1. , 
~ Case-law referréd.7 


“0, Re from an order of the Munsif’s Gouit, . 


we 


North’ Raozan,in M. J.C. No, 113 of 1933: « ~. 
Kumar. Das, for the Peti- 


~” Mr. Narendra’ 
tioners. . 


Mr Chandra Sekar Sen, for the Opposite 


Partiég. o0. e 0, P Wa 
 Order.—iIn this case'a Rule was’ issued 
calling upon the opposite party to .show 


-“Gause“why the: order of the Munsif,’ North, 
‘Raozan, complained of in the petition - 


‘should not ‘be: set aside or why ` such other 
“or further ordér should not be made as to 
this:Court may seem ät and proper.. The 
' . petitioner's case is that Ram Sundar De and: 
. Others held ‘certain lands under the. peti- 
tioners‘and their co-sharers and that the 
said tenants sold their holding to the opposite 


` party- describing the same as..a mokarari. 
holding and-served a-notice on the ‘-péti-.' 


tioners with landlord’s fee of Re. 1 only and. 


the petibioners made an application under: 


‘8. 26-J; Bengal Tenancy Act, claiming that 


the holding was a raiyati holding and. that ` 


they “were entitled “to transfer ‘fee -and 


compensation under ;s. 26 (J). < The Munsif:: 
on hearing the evidence of the-parties came-- 
to the conclusion that the holding “was. 


mukarari, held at a fixed rent and rejected 
the'petitioners’ application | i 


~-' In--this'Court it has been urged by the. 


learned Advocate on behalf ofthe petitioners 


“that the solenama Ex. A upon which. the. 
‘Munsif has based, his judgment does not ` 
- really, mean that the rent was fixed for, ever - 
_ and secondly that the solenama -ib of.no. 


“effect: inasmuch as ib was not registered 
under the: provisions of “the Registration 
Act. The-solenama in question was dated 
June 30, .1868.. It appears that the land- 
lords instituted a suit for assessment- of 
tent ‘under the Act of 1859. against -the 
‘tenants.and this document represents the’ 
_ compromise cf that-suit.. Stating the claim’ 
made by: the plaintiff both parties agreed 
on’ the compromise that the defendants 
would hold the’ land at a money rent.’ of 
.Rs. 9-8-0 and paddy rent of 40 aris of paddy 
, perrannum. and that this rent will not--be 


altered’ on any account... It is urged -by- -ggp: ao 

< (4) 5t Iad: Oas. 914; 
N 85. hey aa KENA b DA es ay. i 

-(5) 53, Lad, Gas 332; A.TW192) Osh, Sik; 47.0 133; n 


- Mr. ‘Das that inasmuch as the rent consisted 


of’ money plus . paddy it cannot be” con“, 


sidered: to be. rent. fixed :in perpetuity. In 
support: of his propèsibion he has quoted, 


"the. ‘case: of Baneswar Mukherji v, Umesh: 
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-partly in kind the rent’ A 
“fixed in: amount, but that the -landlord is 


“referred to but 


“(7 Ind Cas 875; 37 0:626. 
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Chandra -(1), In. ‘that case it was, held 
that where the terms ofa document show 
that the rentis to be partly in money and - l 
artly in kin cannot ‘be regarded 


entitled to, gét the. price. of the paddy at 


‘the date: ofthe suit. „1t is urged ‘on the 


other sida that the decision of the case of . 


Baneswar. Mukherjee v. Umesh Chandra (1) 
was disseuted from in “four subsequent 


“cases in “1916, 1917 and 1919; namely in 
n the case öf Nilamadhab 
“Keshablal!” Mahapatra 

` Chaudhury ` v. 
- Gurudas Sen v. 


Mahapatra V, 
(2), Basiruddin 
“Ajsarummessa “Bibi (3), 
Govindra Chandra (+) and 
“Ashutosh Mutherji. v. Haran' Chandra: (5). 


- But the case ón “which .the respondent lay 


the greatest’ -streés is” that of- Dinanath 
Pal v. Sati Prosad Garga (6). -. ae 
“In that .éase “if was held that “the 
presumption under: s. 50 isapplicable’ to a 


‘tenure-holder or a raiyat “holding at a rent 


partly in. cash ‘or partly in kind or entirely 
in kind...“ In the case.‘ of Dinanath: Pal v. 
Sati Prosad Garga.(6) the. Tormer case was 

| ‘Inasmuch as no grounds 
-were. stated’ for the former judgment 1t 


. was dissented ‘from, on ‘the ground ‘that fhe 


word rent inder s.3 (5) now 3 (18); + Bengal 
Tenancy Act, means’ whatever is ‘lawfully 
payable in money or ‘kind by ‘a. tenanf-to > 
the landlord on: account of. ‘the- use and 
océupation of the land held by the. tenants. 
-Rent therefore. may : consist _ entirely - of « 
money -or entirely. cf produce ~ of some kind 
‘or partly: of money’ or. partly of. produce. 


-The.term rent is. not ‘equivalent :tomoney | ee 


rent. Section. 50 provides the condition under 
which it is to be held- that thé rent payable 
by a’ tenant is fixed in perpetuity.’ There 
-also the térm used is rent-and not. money 
rent. I am’ of opinion that the decision 
of Dinanath Pal v. Sati Prosad. Garga (6) 


‘ig the decision 'which'this Court oùght to 


“follow. In this case™:the -rent- was fixed in 


perpetuity at the sum of Rs. '9-8-0, in cash 
and 40 aris of paddy.’ Under's. 18 the rent 


being fixed in: perpetuity the transfer fee 


. would be’Re. 1 only: § - 


Jt is howéveér ‘urged * that ‘the solenama 
upon which the tenants base their case is 

i917 Gu. 827/26 0 LJ 
fy 40 Ind Oas. 833; A I R1917 Oal. 96; 210 WN 
B AER 1629 Oal, 875; 240 W 


(2) 40 Ind, Gas.:819; A I R 


30 OL J 41-230 W N1031- 7 E 
| (6).72 fa lr Ora. 653; A Le 1923 Ook 7477350 LJ | 
220; 21. OW NLL. Ne aa. 
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not admissible in evidence inasmuch as it 
was a document which required registration 
and was not registered. The document is 
of the year 1868. At that time the Registra- 
tion Act of 1866 was in force. Unders. 17, 
cl. 4 leases of immovable property for any 
term exceeding one year required to-be 
registered. It is urged that in this case 
the document in question did not create a 
lease which had already been granted. 
All that was done in this case was that the 
-landlord asked for assessment of rent -and 
the tenants agréed to the assessment of rent 
and the rent was fixed by means of the 
compromise.. It is urged that as the 
document does not amount toa lease but to 
an agreement only to a fixation of the 
rent it does not come under s. 17, cl. 4 of 
Act XX of 1866. Further itis urged that 
even if the document required registration 
in 1868 the fact that the parties have acted 
upon that lease from 1868 until the present 
time has in effect cured the defect due to 
non-registration. In support of this “pro- 
position the case of Mohamed Musa v. 
Aghore Kumar Ganguli (7) is- quoted. In 
the result this- Rule is discharged with 
costs; hearing fee is assessed at two gold 
mohurs. 

N. ba Rule di ; 

(7) 28 Ind. Cas $30; AIR free apart ln 1; 


42° © 801; 17 Bom. L R 420;21C L J 231: 
548; 19 O W N 250 (B O). ` EREE, 


RANGOON HIGH COURT 
Second Civil Appeal No. 224 of 1933 
June 26, 1934 

- DUNKLEY, J. 
KO SU YA AND ANOTAER— APPELLANTS 


i versus 

N. N. K. P. L. CHEPTYAR FIRM AND. 

. OTHERS— RESPONDENTS 

Fraud—Suit on discharged mortgage bond—Fraud 
on Court—Decree in suit—Suit to declare decree null 
and void —Maintainability. ` 

When a person brings a suit upon discharged 
mortgage bonds, he commits a fraud upon tke Court 
and that fraud is extrinsic to the proceedings in the 
‘suit on the bonds. Censequently, 'a suit by a party 
aggrieved by the decree, to declare it, as far as heis 
concerned, null and void and to have it set aside, is 
maintainable. K.E. Musthan v. Mohendra Nath 
Singh (1), distinguished, Khagendra Nath v. Pran 
Nath (2) and Nanda Kumar v. Ram Jilan (3), relied 
on. 3 | - 
Mr. Tha Kin, for the Appellants. 
Messrs. K. C. Sanyal and P. N. Ghosh, 
for the Respondents. 

Judgmențt.—ln suit No. 76 of 1931 of 
the Sub-Divisional Court of Myaungmya, 
the appellants Maung Su Ya and Ma Shwe 
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Hmin brought a mortgage suit on three 
mortgages executed by respondents No. 2 
and 3, Maung Bo Kyi and Ma Pwa Yin, 
respondents No.1, N. N. K.P. L. Chettyar 
firm, were joined as defendants as being 


puisne mortgagees of some of the mortgag- | 
Respondents No. 1 did not - 


ed properties. 
appear, and the suit was heard ex parte 
as against them. At first Bo Kyi and Ma 
Pwa Yin filed written statements pleading 


that the mortgages had -been discharged - 


by payment of the sum of Rs. 3,500, but 
subsequently, still in the absence of respon- 


dents No. 1, the two appellants and respon-’ 


dents Nos. 2 and 3 filed a joint petition 
compromising the suit and asking that a 
decree on the mortgages should be passed 
for. the amount claimed without costs. A 
mortgage decree was consequently. passed, 
not only against Bo Kyi and Ma Pwa Yin, 
but also against respondents No. 1. N. N. 
K. P.L. Chettyar. firm. Subsequently, in 


suit No. 85 of 1932 of the Sub-Divisional' 


Court of Myaungmysa, respondents, brought 
a suit against the two appellants and also 
against respondents Nos. 2 and 3, Bo 
Kyi and Ma Pwa Yin, for a declaration 
that the ex parte decree obtained against 
them in suit No. 76 of 1931 was null and 
void as having been obtained by fraud 
and that the decree should be set aside, 


‘This suit was not contested by respondents 


Nos. 2 and 3, but has been contested by 
the appellants. Concurrent decrees have 
been passed against the appellants both in 
the Sub-Divisional Court and also on first 
appeal to the District Court of Myaungmya, 
and, consequently, the present appeal lies 
solely under s. 100, Civi] Procedure Code. 


Now, the fraud on which the suit of : 


respondents No.. 1. was based was of two 
kinds. They first of all alleged that they 
had not been duly served with summons in 


“ suit No. 76 of 1931, and that the ex parte 


decree had been. obtained against them by 


reason of fraud and collusion between the’ 


appellants and the prccess-server ; and, 
secondly, that, even if they had been duly 
served with summons, the consent decree in 
suit No. 76 of 1931, against them ‘was ob- 
tained by fraud and collusion between the 
appellants and Maung Bo Kyi and. Ma 


Pwa Yin by suppiessing from the Court. 


the fact that the three mortgages had been 
discharged by' payment prior to the suit 
being brought thereon. As regards . the 
first alleged act 
doubtedly be decided against respondents 
No. 1. There- are concurrent findings of 
fact that respondents No, 1- were. duly 


of fraud, this must un- ` 


i 


n4 
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served with summons in suit No. 76 of 
1931, and with those concurrent findings 
I do not propose to differ. They are sup- 
ported by evidence and therefore are final 
so far as this second appeal is concerned. 

In regard to the second alleged fact of 
fraud, there is again a concurrent finding 
of fact by the Sub-Divisional Court and the 
District Court that the mortgages on which 
suit No.'76 of 1931 was brought were duly 
discharged by payment in or about the 
years 1926 or 1927, and that the appellants, 
by fraud and collusion with the respon- 
dents Bo Kyi and Ma Pwa Yin, had per- 
suaded the latter to withdraw their plea 
of payment, made in their written state- 
ments, and to consent to a mortgage decree 
being passed against them and the absent 
respondents No. 1, and that.this had been 
done with the intention and object of 
defrauding respondenis No. 1. This again 
is a question of fact which cannot now. 
be contested by the appellants. On behalf 
of the appellants it is argued that the fraud 
alleged, viz., that the consent decree was 
obtained by fraud and collusion between the 
appellants and respondents Nos. 2 and 3, is 
not a fraud which is extrinsic to the previous 
suit, but was intrinsic within that suit, 
and that therefore a suit to set aside the 
decree in suit No. 76 of 1931, on the ground 
of this fraud is not maintainable, and as 
authority for this proposition the case of 
K. E. Musthan v. Mohendra Nath Singh (1), 
is quoted. No doubt the decision in that 
case correctly lays down the law, viz., 
that a decree cannot be set aside by any 
party thereto on the ground ‘of any fraud 
which occurred during the hearing of the 
suit in which the decree was passed, or ju 
connection with the actual p.oceedings be- 
fore the Court; but it seems to me that in 
the present case the fraud alleged by 
respondents No. 1, and held by the two 
lower Courts to have been proved by them, 
goes very much deeper than the actual 
proceedings before the Court itself, for the 
fraud was the bringing ofa suit upon the 
three mortgage bonds which had been dis- 
charged by payment several years previous- 
ly and obtaining a decree thereon. This 
fraud is much more than the obtaining 
by fraud of a consent decree. : 

It isthe bringinz before the Court of a 
fraudulent suit and-is in the nature ofa 
fraud upon the Court, for if tha Court had 
had knowledge of the discharge of these 
mortgage bonds it obviously would not 
On 16 Ind. Cas 794; AIR 924 Rang. 119; 1 R 
500, i: : 
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have allowed the suit thereon to be-brought- 
before it ab all.. The present case, in my 
opinion, is covered by the ruling of the 
Privy Council in Khagendra Nath v. Pran 


Nath (2), whsre it was held that when in 


a suit to set aside a decree on the ground 
of fraud the allegations made in the plaint 
arean attack ôn the whole suitin which 
the decree was obtained, as being a fraud 
from beginning to end, then the suit is 
maintainable. The further case to whick 
Ihave been referred on the same point 
is Nanda Kumar v. Ram Jiban (3). It is 
tomy mind clear that in the present case 
by bringing a suit upon the discharged 
wortgage bonds the present appellants 
committed a frand upon the Court, and that 
fraud was extrinsic to the proceedings in 
the suit before the Court, and therefore a 
suit by the present respondents No. 1, to 
declare the decree, so far as they are con- 
cerned, null and void and to have it set 
aside was maintainable. MEN 
This finding is sufficient for the disposal 
of this appeal as on the questions of fact 
there are concurrent findings of the lower 
Courts. This appeal is, therefore, dismissed 
with costs. i | 
Appeal dismissed, 


N. 

(2) 29 O 395; 29 I A 99; 8 Sar. 266 (P O). 

(3) 23 Tnd. Gas. 337; A IR 1915 Oal. 232; 41:0 990; 
180 WN681; 190 LJ 457. Pa A 
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not binding being for immoral purposes— 
Burden of proof—Stranger ` auction-purchaser— 


Nature of proof of immorality —Satta, when amounts 
to gambling. : : ; 
On a suit brought by ths sons for a declaration that 
the mortgagə executed by their father and the auction 
sale in pursuance of the mortgage decree are not bind- 
ing upon them on the ground that the mortgages was 
not executed for lezal necessity, the plaintiffs can- 
not succeed without showing that the debt ofthe 
father was one tainted with immorality There is 
no distinction between a secured and an uussenred 


‘debt sofa as auction purchasers are coacerned, bit 


there is a distiaction between a strangar pur- 
chaser andamortgagee purchaser, nwmaly, that in 
the case ofa strangerths son3 must furthér show 
that be had notice that the debt was tainted with 
illegality or immorality, whereas in the case of the 
mortgagee constructive notice ig presumed. 
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. Whether delivery of possession has taken place or 
not, so long as the property has passed to the auction- 
purchasers by virtue of the sale and its confirmation 

. the 'auction-purchasers are entitled to protect .them- 

,Selyes unless it is established ‘that they had notice 

` Gajadhar Pande v. Jadubir Pande (1), followed. [p. 

« 490, col. 21. ME; 

-Case-law reviewed.] g Pt 

It is incumbent on the son not only +o show that 
the father. was of an immoral character or that be was 
in'need of money for gambling: transactions, but that 

‘the money raiced was actually applied for such -pur- 

- poses so as to become tainted. : [p. 491, col, H 

“A satta transaction need not be a gambling tran- 

; Saction if either of the parties intend to make de- 
livery of the goods in case of breach of contract, 

, It can be a gambling transaction only if itis the 
common intention of both the parties that in no event 
would delivery take place and that only differences 
would be settled between them. [p. 491, col 1.) 


. The second rulein Brij Narain v, Mangal’ Prasad ` 


' (8) governs all cases'in which the family estate has 
been attached and sold in execution proceedings under 

decree against the father, whether the debt be secured 
. or. unsecured. [p. 494, col. 1 J ` 


. 8.0. A. from the decision of the Addi- 
‘tional District’ Judge of Meerut; dated 
June 22, 1932. i f 

Messrs. Shiva Prasad Sinha and Shah 
Zamir Alam, for the Appellant. ` 
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. Sulaiman, C. J.—This ‘is an appeal by | 


the son of a Hindu mortgagor for a declara- 
tion ‘that a mortgage-deed on the basis 
of which a decree had been obtained by the 
mortgagee and the mortgaged property had 
been sold was not binding on the family 
because there was no legal necessity for the 
transaction. The decree was obtained on 
September 15, 1927, and the property was 
sold on March 2), 1930, and the sale was 
confirmed later on. But before possession 
of the property could be delivered to the 
auction-purchaser, who was the mortgagee 
decree-holder himself, the present suit was 
‘instituted. It was before the filing of the 
written statement that -possession also was 
formally taken by the auction- purchaser. 
Both. the Courts below have dismissed 
. the claim. The trial Court found on the 
- issue relating to legal necessity that the 
transaction was for legal necessity, The 
lower’ Appeliate Court, however, has not 
gone into this question, but has thrown 
‘out, the suit on the simple ground that the 
son had failed to prove that the debt had 
‘been tainted with immorality or illegality. 
`` The main points urged in appeal before 
us. on behalf of the plaintiff are: (1) 
“that the son must show immorality or illegal- 
ity and (2) that possession not having been 
- delivered to the auction-purchaser at the 
'. time-of the suit, he was not protected, parti- 
cularly as-he was the mortgagee himself. . 
There is not the least doubt. that -ẹ trans- 
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feree from the manager of a joint Hindu 
family is bound to show legal necessity for 
the transfer before he can bind the family. 
On the other hand, it ‘has been’ held ‘that 
where property has passed out of the joint 
Hindu family under an ‘execution sale, it is 
no longer incumbent on tlie purchaser to 
prove legal necessity and that. the sons 
cannot set aside the sale without showing 


HARDAT SINGH 


_Ulegality or immorality.. _, 


"A direct case in point is that of Gajadhar 
Pande v. Jadubir Pande (1), decided” by 


` Mukerji, J., and myself where we held that 


on a suit brought by the sons for a declara- 
tion that the mortgage and the auction 
sale were not binding upon them upon the 
ground that the mortgage was not exectited 


for legal necessity, the plaintiffs’ could 


not succeed without showing that the debt 


‘of the father was one tainted with ‘im- 
‘morality, and that ihere was no ‘distinction 
. in such cases between a débt secured by 


a mortgage and an unsecured debt. ` 

The learned Advocate forthe appellant, 
however, contends before us that there are 
certain observations in the judgment of two 
learned Judges in the case of Jagadish 
Prasad v. Hoshyar Singh (2), whieh either 


-over-rule this case or shake its authority. 
“There is no doubt that there are some ob- 


servations which suggest a contrary conclu- 
sion, while the third member of the Bench 
adhered to.the view previously expressed. 
Suraj Bansi Koer v. Shéo Pershad Singh 
(3), was a case where a suit bad been 
brought on behalf of the minor sons -to set 
aside a sale in execution .of a decree 
obtained upon a mortgage’ executed’ by 


their father of certain immovable’ property 
‘belonging to a joint- family governed by 


the Mitakshara Law. The property was sold 
at auction on July 2, 1570, and the suit 
was instituted within a month of that date, 


` namely, August 27, 1870. It is not clear 


that the sale had been actually confirmed 
nor does it appear that possession had been 
delivered to the auction-purchaser ‘during 
that short time. Their Lordships approved 
of the previous pronouncement in Muddun. 
Thakur v. Kantoo Lal (4), viz. : f 


“A purchaser under an execotion is not bound to 
go further back than to say that there was'a decree 
against the father ; and that the property was prop- 
erty liable to satiefy the decree, ifthe decree had 

(1) 85 Ind. Cas. 31; 47 A 122; A1R1925 Ali 160; 
22 A LJ 980;1.R5 A770 Civ. 

(2) 115 Ind. Cas. 775; 25 A L J 1289; A IR 1938 
All 596; 51 A 136 (FE. B). - 

(3)5 O 14°; 6 IA 88; 4 r E Nie A 3 Suth.P O J 
589; 4 C L R 226; 2 Shome 42,(P, 0}. : 

(i) 1 IA 321 as p 333; 14 B L R 187;.22 WR 56; 
3 Sar, P Q J 3€0(P 0). E 
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been ‘given properly against ‘the father. In such’ a 
_ case, one who has‘bona fide purchased the estate under 


thè, execution and bona fide paid a valuable considera- 
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tion for the property, is-:protected- against the suit of” 


: the-sons séeking to,sét aside all that has been done ~ 


~under,the decree and execution and to, recover back 
the estate as joint-aticestral property.” |; 

| Their Lordships then summarised Yelin- 

“in ‘the. following terms::’ | 
a Where. joint ‘ancestral property has passed: out 
of joint’ family, , either under a conveyance executed 
: by afather in consideration of an antecedent debt,,or 
in order to ‘raise money to- pay oft an antecedent 


.. -debt,, or, under: a sale in execution of a decree for the- 


‘father's: debt, his sons, by reason of their duty to pay 


their father’s, debts, cannot recover that. property’ 


` J unless’ they show that the debts were contracted’ for.” 


-immoral purposes | and that.the purchasers had -notice ' 


that théy were.so ‘contracted, and secondly, that the | 
purchasérs. at an ‘execution. sale, being strangers, to 
the suit, if they have not.notice that the debts were 60 
“contracted; are not “bound .to" make ‘enquiry beyond 
what appears on- -the face of the proceedings." > -` 


“In that’ case;. -although. the, auction pur- 
“chasers iad taken the property: at sales. in 
execution of & mortgage decree, they were 
held to-be™ proteeted because immorality or 
illegality: had-not been. shown. They. were 
_ considered tobe on: the:.same footing asa 
- purehaser-in lieu of ani Aitecedenk debt of 
the. fathers - =... 
, Bhagabut. Pershad. er v. Girja: Koer 
Nyegah a case where also a: suit had. been ` 
` brought’on behalf of the infant: children o 
_ the -mortgagors+t tO recover, “possession ‘of ‘the 
properly -whieh:had been. sold in: execution 
of a. mortgage decree..obtained ` by the 
“mortgagee-under a. “bond; “under. which. the 
.property had been charged.:as security for 
the amount claimed, Their Lorsish: ps held 
that- as it- was not.a case.of a joint family - 


consisting, of brothers only but: it ‘was one” 


„consisting, of father -and children, the sons 


_ ‘avere Hable to pay debts of- their-fathe ` 
< sunless;-incurred ..for- immoral or illegal 


purposes, ‘Their Lordships - quoted ‘with . 
: approval the previous’ pronouncements in 
thetwo earlier cages. : 
wn’ Nanomi Babuasin v: Modir Mohun 
6) their ‘Isordships. of “the Privy’ Council 
‘again:held that ‘the: principle was well. 


established that the sons.cannot setup- their- 


rights against their father's ‘alienation*for an 
antecedent: debt ‘or against his creditors’ 


yemedies: for their debtsit not tainted with 


immor ality: ate 

< 'Pheir jk cher éoncluded: 
~ “Where: “sons claim. against -a baseh kasi of an‘: 
ancestral estate ` underan y execution against | their 
father upon: a “debt. “contracted ‘by him itiş necessary 


for the sons to prove ‘that. the debt, “was: contracted - 


+ (5). 15 O 717; 15 I A 99; 5 Sar, P [oh J 186; 12 ‘Jad. 
Jur, 285 (P. O). 
oar (@)18T A A 

(P: “Oji neg v “6 epe] 
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“for an immoral purpose and itis not necessary “for 
the creditors to- show that. there was a: : proper 


~ enquiry ‘orto prove that money . -was - borrowed. in a i 


case of necessity”. 

' A:distinction between a private aligna- 
“tion andan auction sale can “be easily ointed 
~ out. 
tr ‘ansferee has plenty, of oppor tunity, to make 
| enquiries and satisf y himself as to. the 
‘necessity for the debt. In the` éase of an 
auction ’salé there -is hardly ‘any. such 
opportunity. Furthermore, if a father can 
voluntarily transfer property in order ' to 
pay off his’ antecedent debt, . ‘the ‘Court may 
“also: compel him to'do the same: by means 
of a compulsory: sale:. After’ the’ sale has 
“taken place under the authority: of the 
“Court, the matter passes beyond thé’ stage 
of’ a mere private contract or private 
“transfer; and, ‘therefore, different: considera- 
“tions apply. ` i 
~- The case of Sahu- “Ram Chunder’ | v. Bhup 


Singh ( (T) was somewhat differently ‘under-. . 


“gtood.'in . India. Accordingly their’ Lord- 


-ghips had to review the position’ 80 “far “as | 


alienations Wers «< concerned, in’ J agdish 
Prasad v, Hoshyar Singh (2). 


- The second Proposition - laid ‘down! by 
‘their Lordships., in this" case’ was in the ` 


“or 


following terms: `- 

"If he is the father. and the reversionaries are! ‘the 
song he*may, by: -incurring debt ‘so: ‘long’ as it is 
| not for an immoral-purpose, lay’ the'-sstate’ open < to 


be. taken i in execution. proceedings: upon a “decree for ° 


payment. ‘of that debt” 
On the strength. of observations’ ‘made by 


“Tn the case.of a private alienation the +, 


‘Mukerji. and Boys, JJ.” in the Fall ‘Bench 


«` case of Jagdish: Prasad Y. Hoshyar Singh (2), 


‘it is contended’ ‘that ‘this proposition .. is 
‘confined to the case ‘ofa’ debt other ` than 
‘a niortgage. ‘debt and that’ by’ 
inferénce it implies that there “is “nd. stich 


principle , when the atiction sale takes’ 


‘place in execution’ of a mottgagé decree.” a 
If the point‘had “arisen for, consideration 


Necessary l 


-in the Full Bench'case we` would” have, been’ | 


bound to: follow the c opinion of the “majority 
of to refer the case once * 
Bench.) But in, the” Full ‘Bench. case the 
suit was instituted’ by the scns' soon’ after 
the mortgage:" decree’ had been’ ‘obtained 
‘and’ before” any“ auction’ sile ‘took. place. 
The Lucknow “Court. had. Held that even 
where only: a decree: has been. obtained the 


lo song’ must “show immorality ; RTS ilegality. 


again to a Full, 


` All-the Judges constituting the ‘Full Bench | 


held: ‘that. this; “was not” ‘80° and: that the 
transferee must: show. legal necessity’ if: the 


(7) 39 Tnd.” ‘Gas “280; 39 A437; 2L OWN 698; P 
LW 557; 15 A U T437; 19 Bom. LR. 418; 260OLJII; 
33 ML dag; (1917) M- WN aii 22 M eae T2 6 L w 
= 218; ALA IEE, On” : = 
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auction sale has not taken place. All other 
observations made as to what would be the 
position if an auction sale has taken place 
were no more than obiter dicta and, 
therefore, although they are entitled to 
great- weight they are not binding upon us. 
As a matter of fact, as the point did not 
arise in the Full Bench case it cannot be 
said that the decision in Gajadhar Pandev. 
J age Pande (1) has been directly over- 
ruled. 

Sir Dinshaw Mulla in his Principles of 
Hindu Law has discussed the various 
authorities at considerable length in 
para. 296 andhas rightly pointed out that 
there is no distinction between a secured 
and an unsecured debt so far as auction- 
purchasers are concerned, but that there is 
a distinction between a` stranger purchaser 
and a mortgagee purchaser, namely, that in 
the case of a stranger tbe sons must further 
show that he had notice that the debt was 
tainted with illegality or immorality, where- 
as in the case ofthe mortgagee, constructive 
notice is presumed. i 

It seems to me that their Lordships of the 
Privy Council in Brij Narain Rai 
v. Mangla Prasad Rai (8) were 
summarising the propositions of law 
which. followed from the authorities 
quoted by their Lordships. The case of 
Bhagabut Pershad Singh v. Girja Koer (5) 
which was that of an auction-purchaser in 
exectition of a mortgage decree was one of 
the cases quoted by their Lordships with 
approval. It, therefore, appears to me im- 
` possible to infer that their Lordships intend- 
ed to ovarrule their own previous decisions 
and intended tolay down that an auction- 
purchaser in execution of a mortgage 
decree must further establish, whether he 
isa stranger or the mortgagee himself, 
that the mortgage debt had been taken for 
legal necessity. -In the case before their 
Lordships the mortgagee had only obtained a 
decree for sale and had not proceeded to get 
the property sold andthe sons’ suit was 
for the avoidance of the mortgage decree 
and notfor the setting aside of any Court 
sale. Itis, therefore, stil] more unlikely 
that their Lordships would overrule the 
previous decisions on the question of 
auction sales when that point was not direct- 
ly raised in Brij Narain’s case (8). I am 
therefore of opinion that the case decided in 
Gajadhar Pande v. Jadubir Pande (|) is in 

(8) 77 Ind, Cas. F89; 48 A95; 2LA L J934; 46M 
LJ23;5PL T 1; 280 WN 253; (1924) M W N GR; 
19 L W 72,2 Pat L R41; OO&A L R82, ATR 
1994 P O 50; 33 M L T 457; 26 Bom. LR 500; 110L 


107; 51 Į A 129,10 WN 48 (P O) 
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accordance, with the rule of law laid down 
by their Lordships of the Privy Council in 
Suraj Bansi Koers case (3) and Bhagabut 
Pershad Singh's case (5) and must be 
followed. 

The next point urged is that inasmuch 
as delivery of possession had not taken 
place when the suit was instituted, that 
principle does not apply: The contention 
is that so long as possession has not been 
delivered the property has not passed out 
of the family. Now their Lordships have 
laid down that purchasers at .an’ auction 
sale, who are strangers, are not bound to 
make enquiry beyond what appears on the 
face of the proceedings -and that therefore 
the sons must show that they had notice 
that the debts had been contracted for im- 
moral or illegal purposes. So far as strang- 
ers are concerned, it makes no difference 
whether only the sale has taken place and 
has been confirmed or whether delivery of 
possession of property also has been made 
to them. The protection given to them is 


‘based on the principle. that they are not 


bound to.make enquiry beyond what ap- 
pears on the face of the proceeding and 
that therefore if they had no notice of the 
illegality or immorality tainting the debt 
they are protected. Itis, therefore, impos- 
sible to draw a distinction that the strangers 
would not be protected if, although the 
sale has been confirmed, delivery of-posses- 
sion has not been made when the -sons’ suit 
is instituted. It would follow that whether 
delivery of possession has taken “place or 
not, solong as the property has passed to 
the auction-purchasers by virtue of the sale 
and its confirmation, they are entitled to 
protect themselves unless it is established 
that they. had notice. in 


If, therefore, in the case of auction-pur- 
chasers who are strangers no distinction 
can be drawn when possession has not been 
delivered, it would follow that on the same 
principle there should be no distinction in 
the case of an auction purchaser who is not 
a stranger to the suit. Similarly, there can 
be no distinction whether the auction sale 
has taken place in execution of a simple 
money debt orin the case of a mortgage- 
debt. Their Lordsbips when laying down 
the proposition of law did not say: 

“When joint aacestral property has p233e1 out of 
possassion of a joint family” 
but said 

“When such property bas pissed out of jotat family 
under a sale in executioa of a decres.” 

That, in my opinia, imoliea that when 
the property has baana veatel in the an3- 


j 
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tion-purchaser on confirmation. of sale the. 
principle laid down by their Lordships is 
applicable- As:regards the debt, whether 
the debt had been incurred forimmoral or 
illegal purposes ‘the findings ofboth the 
Courts below are -against:the appellant. 
It was incumbent on the son not only to 
show that the father was of. an immoral 
‘character or that he was in need of money 
for:gambling transactions, but that the 
money raised was actually applied for such 
purposes so as to become tainted. “All that 
the plaintiff's father said in. this case was 
that he had borrowed this money for certain 
satta transactions. - Now a satta transaction 
need not be a gambling transaction ‘if 
either of the parties intend to make delivery 
of the goods in case of breach of ‘contract. 
It can be a gambling transaction only if it 
is the common intention of both the parties 
that in no event would delivery take place 
and that only differences would, be settled 
between them. The father’s evidence falls 
short of saying this. It must accordingly 
be held that the finding of the lower Appel- 
late Court is binding upon us. I would 
therefore dismiss. the appeal. ` . ‘ 
Rachhpal Singh; J.—I agree. I think 
that the proposition is well settled that 
where a father-has - contracted .a debt for 
hisown personal. benefit, the creditor may 
obtain a money decree against the father 
alone, and may enforce the decree by attach- 
ment and sale of the entire co-parcenary 
property including the sons’ interest therein. 
The sons may not be parties to the suit 
but nevertheless they*are bound by the sale 
by reason of their pious duty to pay their 
father’s debt. They can recover their 
share. in the property only in the case they 
are able to establish that the debt was con- 
‘ tracted by the father for immoral or illegal 
purpose. As explained by Sir D. Mulia in 
his Hindu Law p. 346 (1932 Edition) the 
fundamental principle is where joint family 
property is sold in execution of a decree, ` 
though obtained against the father alone, 
and for a debt contracted by him for his 
-own personal benefit, the ‘sons cannot claim 
to recover their share of the property unless 
they show that the debt was contracted by 
the father for an immoral or illegal purpose. 
This proposition of’ law has not been dis- 
puted before us by the learned Counsel for 
the. appellant. He has, however contended 
that it will oot be applicable. to a case 
where the, joint ancestral property has been 
sold in an execution of a mortgage decree 
against the father.- I find myself unable 
to agree with this contention, In my 
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opinion, the above rule also covers the 
case where in execution of a mortgage 
decree against the father the family prop- 
erty is sold. The sons can only avoid the 
sale if they are able to show that there was 
no debt due by their father or .that the 
mortgage debt was incurred by the father for 
immoral or illegal purpose. The ground of 
their liability in both the cases is, as point- 
ed out by Sir D. F. Mulla in his Hindu Law 
page 365, the same and it is that the sons 
must show some ground which ‘would free 
them from liability as sons in a joint Hindu 
family to pay their father’s debt, namely 
the non-existence of the debt or its immoral 
character. = 
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The question came up for consideration 
before this Court in Gajadhar Pande.v. Jadu- 
bir Pande (1). In that case the father of a joint 
Hindu family had-executed a mortgage of ` 
some of the joint ancestral property, not to 
pay off. any antecedent debt nor for the 
purpose of. immorality. The mortgagee . 
sued on his mortgage and obtained a 
decree and brought the mortgage property 
The sons were not parties 
to the suit. The property was sold ata 
Court sale. Thereafter the sons instituted 
a suit for a declaration that the mort- 
gage and the sale were not binding uocn 
them. A Bench of two learned Judge: 
of this Court, .of which one of us (m: 
Lord the Chief Justice) was a party, held 
that in a suit by the sons fora declara- 
tion that the mortgage and the auction 
sale were not binding upon them 
upon the ground that the-mortgage was 
not executed for legal necessity, the 
plaintiffs could not succeed without show- 
ing that the debt of the father was 
tainted with immorality and that there 
was no distinction in such cases between 
a debt secured by a mortgage and an 
unsecured debt. The contention which 
has- been raised before us was put for- 
ward in that case. In repelling it, 
Sulaiman, C. J., remarked :-= a 

“The learned Vakil for the appellants, ‘however 
contends before us that -the word ‘debt’ there 
[in r. 2 laid dowu by their Lordships of the Privy 
Uouncil in Brij Narain Rai v: Mangla Prasad (8)] 
only means a simple money debt aud not a mort- 
gage debt,.and relies on the wording of the pro- 
position No. 5, where it’ is stated that there is no 
Tule that the resnlt is affected by the question 
whether the father, who contracted the debt or 
burdens the estate, is alive or, dead. In ouropinion 
this argument Cannot be ascepted. Their Lord- 
ships in proposition No. 5 ware clearly referring 
to all the previous contingencies and had, there 
fore, to use both the expressions ”~ Si 


Mukerji, J., agreed with the view 
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mentioned above and 
. “owing opinion : 

“It will follow.from these two . propositions, 
which are undoubtedly éorrect, that where a debt 
is. incurred on ..the ‘security of the family property, 

„and to realize the. debt the property is sold, the 
result is the same as if the family property has 
been sold in execution of a simple money decree 
‘obtdined against the father for a debt purely 
personal ‘to himself. Such being the case, we can 
easily see ‘why. their Lordships cf the Privy.Council 
did not make' any mention of a case where property 
is sold out of the family in execution of`a mort- 
gage decree obtained against, the father alone. Tf 
they were of opinion that the word ‘debt’ in pro- 
position No.. 2. did not include both’a simple and 
24 secured: debt, they would ‘certainly . have said 
something ..... ..." . i . 
This case was edecided in 1925... ... 
The next case in which ‘this question 
was considered is Lal Singh v. Jagraj 
Singh (9). ‘In this case-Iqbal Ahmad,’ J., 
made certain’ observations which are in 
conflict : with ‘the ‘view,’ 
Gajadhar’ Pande v.--Jadubir Pande (1). 
ae page : 557* Iqbal Ahmad, J., observ- 
eq; — OS. a $ ASE 
“But in view of the- observations of their Tord- 
ships ‘in Braj Narain’s .case (8), I have no 
hesitation in holding ‘that their Lordships never 
intended to decide, ar to lay down as a general 
proposition of universal application, that after the 
passing of a -decree- for, sale the members of the 
joint family who werp no parties to the suit for 
the sale of the family. ‘property cannot challenge 
that (decree without proving that the debt sécured 
by. the ‘mortgage was ‘contracted for immoral 
purposes.” ` oe SME T ste 
‘At the same-page he also remarked :— ' 
“The second proposition of' law laid down, at 
page 101T in Brij Narain’s case (8), appears to me -to 
be restrictéd to the cdse of a simple money ‘debt 
incurred by -and-a simple money decree’ obtained 
against . the father and has-nd reference to'a decree 
for sale; and that proposition ‘is :basad.upon the 
obligation of Hindu sons to’ pay. débts, due from 
their father. > Ie ANAN - 
It appears to me, ‘if I “may say so 
with great respect, that these observations 
were. obiter dicta and were not-necessaty 
for “the decision of the case in which 
‘they: were made. 
the mortgagee had obtained 
but -before it had “been . executed, sued 
to have the decree set- aside upon the 
ground that the property’ concerned was 
ancestral and that there. was no legal 
necessity for incurring the debt to secure 
which the mortgage : had: been executed. 
He did not , allege. that the debt was 
tainted. ‘with immorality.’ On .the other 
hand, Gajadhar -Pande v. -Jadubir Pande 


expressed ‘the. fol- 


"d 


a decree, 


' @).107 Ind. Cas: 693; 50:4 546; 26-A L-J'2:9-AIR 
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(1), was a, case in which a sale had takén 
place in execution of a mortgage decree 
and ithe- sons had sued ‘to gat asidé that 
sale and it -was. held’ that ‘the -salé’ could’ 
not beset? aside; after: the- property -had 
passed out of family.‘unless the sons could 
show that the" debt in respect of which 
the mortgage: decree "was ‘passed, was 


tainted with ‘immorality. A peiusal' 6f the | 


case reproted as Lal Singh'v. Jagraj ‘Singh 
(9), would- show thatthe proposition of law 
laid down in. Jadubir Pande’s case (1); was 
‘not disputed. by the'parties. At page 517* 
of Lal Singh v. Jagraj Singh (9). We firid 
the following observations :— Bist, 
“It ig admitted on the ‘other hand that ‘if a 
decree has been obtained upon a mortgage -by the 
mortgagee, or upon, a simple money debt by-a 
creditor,.and as the result of either of these decrees 
the ancestral property has by sdle passed into the 
hands of-a third party, the absent son, ora minor 
son, who was:not represented, cannot recover : the 
property inthe hands of a third person. without 
alleging that the debt for which it: was Incurred 
was tainted with immorality, or, -in other words, 
without ‘showing that. the piovs obligation ‘of: a 
Hindu son to discharge his father's debt does not 
apply to this transaction, because there. is no 


pious’ obligation to pay debts tainted with 
immorality.” : ie , | 
In view of this position- whiêh ‘was 


accepted by the son in that case,’ there 
can be no doubt that the. observations 
of Iqbal- Ahmad, J., were mere. obiter 
dicta. ` a ` l 

“ The. nexi. case in which the. question 
was . considered is. Jagdish- Prasad `v. 
Hoshyar: Singh (2),- which isa Full Bench 
case “in which: dissenting...views. ` were 
expressed: ` Sulaiman, C.'J%;:expressed the 
opinion'that: the word ‘debt’: used ‘in the 
proposition No. 2 in the case of Brij Narain 
Rat v. Mangla’ Prasad {),,was comprehensive 
enough’ to. include both ‘a mortgage ‘debt 
and a simple-money debt. Mukerji and 
Boys, JJ., expressed a contrary view and 
held that r. 2 in Brij Narain's case (8), 
was confined to cases of simple -money 
see only and‘did not include a secured 
ebt. : ' 


In my opinion the view taken by a Bench 


of two learned: Julges of this Court in 


Gajadhar Pande v. Jadubir Pande (1), is 
still goo! law and must, therefore, prevail. 
It appears to me tha’ the -authority of that 
case has not been shaken by. the observa- 
tions made by -Mukerji and: Boys; JJ. in 
the Full. Bench ruling:reported: as Jagdish 
Prasad v. Hoshyar Singh'(2).!' The'reason-is 
that. I consider that the opinions. expressed 
by the learned Judgés as to ‘whether or no 
the case of-a ‘secured debt:came withifi’r.-2; 
“Page of 50 Ai [Bd] =5 Pe a 
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in Brij Narain's case (8), were also obiter 
dicta and are, therefore, not binding on us. 


The facts of the case reported as Jagdish 


Prasad v. Hoshyar Singh (2), were these :— 
A father of a joint Hindu: family had 
created a mortgage of ancestral property. 
The creditor sued the father alone and 
obtained a mortgage decree. Before the 
gale could take place, the sons instituted a 
snit for a declaration that the mortgage was 
-not binding upon them. The only question 
for consideration was whether in that case 
the mortgagee decree-holder could proceed 
with the sale without establishing ‘that the 
mortgage debt ‘was contracted without 
family necessity. The point was decided 
against the mortgagee and it was held that 
before the salé takes place, the mortgagee 
must, in order to bind the sons who were 
not parties to the suit in which a decree 
had been obtained, ‘prove that the debt 
was binding upon the sons. It „was not 
necessary forthe purpose of disposing of 
that case to go into the question as to whe- 
ther or nota secured debt came within the 
purview of r.2in Brij Narain’s ‘case (8). 
The reason why the learned Judges who 
decided the above-mentioned Full Bench 
case went into this question is thal they 
were not in agreement with the view ex- 
pressed in Gouri Shankar v. Jang Bahadur 
Singh (10), to the effect that after a mort- 
gage decree had been obtained against a 
. Hindu father, his sons could avoid the 
decree only by showing that ‘the debt was 
not binding upon them. The view of this 
Court. is that before a sale takes place in 
such a case, it is the mortgagee who has to 
show that the debt is binding on the sons. 
But once a sale bas taken place, the rights 
of third parties come in and ‘then differ- 
ent considerations prevail.: 

Speaking for myself; and with the utmost 
respect: for the contrary view taken by some 
of the learned Judges, I can see no reason 
for holding that' their ‘Lordships of the 
Privy Council in Brij Narain’s case -(8), 
intended to lay down that r..2 was restrict- 
ed to unsecured debts. It may be pointed 
out that in the case! of Suraj Bansi Koer 
v. Sheo Prasad Singh (3), (sec p. 170), their 
Lordships of the Privy Council affirmed the 
propositions’ that where the joint ancestral 
property has passed out of a joint family 
under a sale in execution of a. decree for 
the father’s -debt, sons cannot recover the 
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It may be pointed out that the case of 
Surajbansi Kuar [Suraj Bansi Koer v. 
Sheo Pershad Singh (3)| was one in which the 
property had passed out of the joint family 
in execution of a mortgage decree against 
the father. Had their Lordships intended 
that.r. 2. in Brij Narain's case (8), case was 
to be restricted to the case of an unsecured 
debt we would have expected them to make 
some observations about the view: expres- 
sed by them in Suraj Bansi Kuer's case 
(3). It appears on a perusal of the rulin 
in Brij Narain's case (8), that their Lord- 
ships found the law on the subject of what 
binds the estate when the manager, of the 
joint family is father and the reversioners 
are the sons, to be illogical. They further 
found ‘that certain questions, rightly or 


wrongly, had been decided in a particular. 


manner and they considered it undesirable 
to disturb the view which had prevailed 
for along time. In this state of affairs, 
they laid down certain rules for the guid- 
ance of the Courts in India. The first rule 
lays down that a managing co-parcener of 
a joint undivided estate cannot alienate or 
burden the estate qua manager except for 
purpose of necessity. The second rule is 


“that where the managing co-parcener is the 


_it would not bind the estate. 


father and the reversioners are sons he may, . 


by incurring debt, so long as it is not for 


- purposes immoral, lay the etate open to be 


taken in execution proceedings upon a 
decree for payment ‘of that debt. The 
third rule is that if he purports to burden 
the estate by mortgage, then, unless the 
mertgage isto discharge antecedent debt, 
The fourth 
rule is that antecedent means antecedent in 
fact as-well as in time. The fifth rule is 
that there is no rule that this result is 


, affected by the question whether the father, 


who ccntracted or burdens the estate is 
alive or dead. All these rules are independ- 


. ent of each other and were laid. down with 


properly unless they show that the debts - 


were contracted'for immoral purposes: 


(10'79 Ind. Cas. 1008:100 &ALR 49; 1LOLJ 
246; 270 6 1243 A I R 1924 Oudh 391. 


a view to. set. at rest conflicting decisions 
as regards those points. The first rule was 
made because their Lordships wanted to 
lay down that a managing co-parcener of 
an estate had no power to alienate or 
burden the estate gua manager except for 
necessity. The third rule was laid down 
because there was conflict as regards the 
question whether it was within the compet- 
ence of a manager to mortgage the joint 
property , to discharge . antecedent debt. 
The fourth rule was.laid down because 


there were conflicting..decisions on the ` 


question as towhat was the meaning of 
“antecedent debt." The fifth rule was 
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made because there was conflict whether 
the pious obligation of a son to pay his 
father’s debts existed during his lifetime 
or after his death. The’ second rule is 
one which was laid down to govern cases 
where the estate was liable to be taken in 
execution proceedings under a decree in 
‘payment of a debt incurred by a father for 
a purpose neither immoral nor illegal. . It 
would, in my opinion, govern all the cases 
in which the family estate has been attach- 
ed and sold in execution proceedings under 
decree against the father whether the debt 
be secured or.unsecured. . 
The case assumes a different ‘aspect after 
“the family estate has been sold in execution 
of: a decree against a father, whether it be 
a simple money decree or a mortgage 
decree, because the rights of third party 
intervene. Their Lordships of the Privy 
Council in Suraj Bansi Koer .v. Sheo 
Prasad Singh (3), quoted with approval the 
following view taken by. them in Muddun 
Thakur v. Kantoo Lal (4): 

“A purchaser under an -execution is surely not 
bound ‘to go back beyond the decree to ascertain 
whether the Oourt was right in giving decree, or 
having given it, in putting up the property for sale 
under execution upon.it. “It had already been shown 
that if a decree was a proper one, the interest of the 
sons as well as the interest of the father in the 
property, although it was ancestral, was liable for 
the payments-of their father’s debt.. The purchaser 
under. exécution, it appears to their Lordships, was 
not bound to go' further back than to see that there 
was a decree against the father that the property 


was property liable to satisfy the decree, if the . 


decree had given, properly against them; and he 
having enquired into that, and bona fide purchased 
the estate under the execution and bona fide paid a 


valuable consideration “for it, the plaintiffs are not, 


entitled to come in and to set-aside all that has been 
done under the decree and execution and to recover 
back the estate from the defendant.” 


An auction-purchaser purchases property 
and pays full, value for it. After the auc- 
tion sale the property passes out of the 
family andthe auction-purchaser becomes 
its’ owner. He has no interest at all in 
the question as to whether the sale was 
made in pursuance of a decree for pay- 
meit of a secured or unsecured debt. He 
‘is entitled to keep the property which he 
has purchased and it is for the person who 
seeks to get it back from the purchaser to 
show that he has a right to get it back. 
The auction-purchaser in the first instance, 
it ‘appears tome, is under no liability to 
show that the property of the judgment- 
debtor could be sold. If the sons of the 
judgment-debtor seek to deprive the auction- 
purchaser of the property which he has 
purchased and for which he’ has-paid, then 
they must show that they have a right to 
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get it back. .This they can only do by 
showing that no debt was due from their 
father'or that the debt in payment of which 
the property was sold was immoral and, 
illegal. and, therefore, the family estate 
could not be sold in execution of a decree 
against their father. > 

For the reasons given above I am of 
opinion that the appeal must be dismissed. 


D, f _ Appeal dismissed; 


‘RANGOON HIGH COURT. 
Second Civil Appeal No. 147 of 1933 
March 19, 1934 
Ba U, J.’ : 
CHAN YIN SEIN—APPELLANT . 
nb, versus j 
MG AUNG THEIN AND OTHERS -- 
: RESPONDENTS ` . 
Transfer of Property Act (IV of 1882), .s. 98— 
Anomalous mortgage—Simple mortgage in the first 
instance and on non-payment of principal sum on 
fixed date, to be usufructuary—Separate covenant to 
pay interest yearly—Sutt for interest alone, if main- 
tavnable — Civil Procedure Code (Act V of 1908), O. II, 
r. 2. 
- The rights and liabilities of the parties to . an 
anomalous mortgage must be determined by the terms 
of the contract as evidenced in the mortgage deed. 
The parties intended that the mortgage should, in 


the first instance, be a'simple mortgage and that in the ` 


event of non-payment of the principal sum on the 
date fixed, the mortgage should be converted in a 
usufructuary mortgage; further, they intended that 
while the mortgage was subsisting as a simple 


“mortgage the mortgagee should have all the powers" 


of asimple mortgagee and there was a 
covenant to pay interest yearly ; 

Held, that the words “amount secured” though 
they normally mean both principal and interest, in 
this case they meant the principal’ only, and a suit 
for interest alone was maintainable. Maung Kyin 
Pein v. Ma Pwa Me (I) and Kishen ` Narayan ` v. 
Pala Mal (2), referred to. A ae. 

8. CO. A. from a decree of the District 
Judge, Myaungmya, dated June 24, 1933. 

Messrs. N. N. Burjorjee and 5, ©. Mukerjee, 
for the Appellant. ; 

Mr: A. K. Chatterjee, for the Respondents. 


separate 


Judgment.—This appeal arises out of- 
‘a, suit tiled by the appellant for recovery 


of Ks. 1,800 alleged to be due as interest on 
the mortgage deed in suit. The deed was 
executed by the defendants-respondents on 
January, 17, 1929. It provides for payment 
of the principal, Rs. 15,000 on January 17, 
1935, and interest yearly. Now,.the allega- 
tion - of the plaintiff-appellant is that 
the defendants-respondents have paid in- 
terest due up to January 17, 1932, but 
failed to pay interest due from January 18, 
1932, to January 17, 1933. By their written 
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statement ihe defendants-respondents have 
raised various pleas, two of which are as 
follows: : ih ; 

“(6) That’ the plaintiff is not entitled to file this 
suit withqut suing for the principal amount due on 
the mortgage mentioned in this suit. 

‘“\7) That according to the covenants in the mort-, 
gage deed, the suit isnot maintainable.” 


On these pleas the trial Court held that 
as a specific remedy—the remedy being to 
take pdssession of the mortgaged properties 
in case of default of payment the “amount 
secured”—was provided in the deed the 
suit, as framed, was not maintainable. The 
lower Appellate Court held the same view 
and added: ~. 


“The whole tenor of the document goes to show 
that both the principal and the interest were secured 
by the mortgage, and as a specific remedy is provided 


for non-payment of interest when it falls due, it can” 


be properly inferred that the parties did not intend 
that thé plaintiff-should also exercise the remedy 
by way-.of a separate suit for interest. In the case 
of a mortgage, such a remedy is not granted in spite 
of a personal covenant to pay interest, unless a suit 
for sale“is filed, and the mortgaged property actually 
sold. Jn the absence of any specific provision to 
that effect it cannot be inferred that the parties 
intendéd that the plaintiff should have a right of 
suit if fnterest was in arrears,” 


Now there is no dispute that the mortgage 
in question is an anomalous mortgage. It 
is a combination of both a simple and 
usufructuary ‘mortgage. The rights and 
liabilities of the parties must therefore be 
determined by the terms of the contract as 
evidenced in the mortgage deed; see s. 98, 
Transfer of Property Act. Do the terms 


` show that in defualt of payment of either the 


principal or interest the only remedy open 
to the mortgagee is to enter upon and take 
possession of the mortgaged properties? The 


relevant poition of the mortgage deed is 
-as a follows: i 


“In consideration of the sum of Rs. 15,000 (fifteen 
thousand) only this day paid to the said Maung 
Aung’ Thein, Mg Pwa and Ma Shan by the said 
Ckan Yin Seng... . . the said Maung Aung Thien, 
Mg Pwa and Ma Shan do hereby for themselves, 
their- heirs, representatives and assigns grant, convey 
and confirm-unto the said Ohan Yin Seng by way of 
simple mortgage all those pieces of paddy -Jand 
measuring . 
full power to enter upon and quietly enjoy the said 
properties after default of, payment of the amount 
hereby eecured within the time hereinafter provided 
in that behalf... . and the mortgagors hereby 
also - covenant and agree with the said mortgagee, 
his heirs representatives that on January 17,1935, 
will and truly-pay to the said mortgagee his heirs, 
representatives’ and assigns the said sum of Rs. 15,000 
(Siteen thousand) only with interest thereon at the 
rate-of-Re. 12 (twelve) per cent per annum to be 
paid yearly and every year until the said January 17, 
1935... 
heirs, representatives and assigns shall have all the 
tight, power and remedies and privileges conferred 


. . . and the said mortgagee shall have- 


. - And also that the said mortgagee, his’ 
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upon the mortgagee by the Transfer of Property’ Act 
IV of 3882.” 

And now what do the words “the amount 
hereby secured” mean? Do they mean 
“the principal and interest” or “only. the 
principal”? Normally the amount | that is 
secured in a mortgage is the principal sum 
and interest due thereon. In the present 
case reading the contents of the 
mortgage deed as a whole, it appears 
tomy mind that the intention of the par- 
ties when they used the words “the amount 
hereby secured” was to refer to the principal 
sum of Rs. 15,000 only. If that was not 
so, they would not have used such expres- 
sions as “grant, convey and confirm.... . 
by way of simple mortgage,” and alsosuch 
expressions as, 

“and also that the said mortgagee ..... shall 
have all the right, power and remedies and privileges 


conferred upon the mortgagee by the Transfer of 
Property Act IV, of 1882.” ` 


By using such expressions as these, 
what the parties really intended was that 
the mortgage should, in the first instance, 
be a simple mortgage and that in the 
event of non-payment of the principal sum 
on the date fixed the mortgage should be 
converted in a usufructuary mortgage. 
Further they intended that while the 
mortgage. was subsisting as a simple 
mortgage, the mortgagee should have all 
the powers of a simple mortgagee. If that 
be the correct interpretation of the deed— 
and I have no doubt in my mind that itis — 
then the suit as framed is maintainable. 
Order II, r. 2, Civil Procedure Code, 
will not bar the suit inasmuch as there is 
a separate covenant to pay the interest 
yearly. That such a suit is main- 
tainable is pointed out in the case of Maung 
Kyin Pein v. Ma Pwa Me (1) see also the 
observations made by their Lordships of 
the Privy Council in the case of ‘Kishen 
Narain v. Pala Mal (2). For all these 
reasons I set aside the judgments and 
decrees of both the lower -Courts and re- 
mand the case to the Court of first instance 
for trial according to law. The costs in- 
curred by the partiesin all the Courts will 
follow the final result of the suit. 

Note.—The court-fee paid by the appel- 
lant both in this Court and the lower Appel- 
late-Court will be refunded to him. 

D. Case remanded, 

(1; 64 Ind. Cas, 953; A 1R'1922 UB1;4UBR 
(1921), 62. 

(2) 72 Ind. Cas. 187; A-I R 1922 P C 412;.501 A115; 
4 Lah. 32;-44-M L J123; 25 Bom. LR 220: 32 ML 


T 41; 27 OW N 802; 18 LW 341; 500 126; 6P W 
R 1923; 9 O & ALR 488; 50TA 115. 
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. ALLAHABAD HIGH COURT 
Criminal Reference No. 564 of 1934 
: September 11, 1934 
- © | RAOHHPAL SINGH, J.- 4 
MEHARBAN SINGH-—APPLICANT' 
' ‘ VETSUS- - : 
“BHOLA SINGH AND OTHERS— ', 
© 7 "> Opposite Pasty. f 
Criminal Procedure Code 'Act V of 198), s. 145— 
Feriod' of two months, if. should be counted from the 
date of the complaint or from the date of the preli- 
minary. order.» , sine 
In view of the proviso to sub-cl: 4 of s. 145, Criminal: 
Procedure Code, a Magistrate cannot make'an order 
under s, 145 ifit is found thatthe person making 
an application under that section had been dispossess-, 
ed more’ than two months before the date on which 
the Magistrate issued a notice as required by - the 
provisions of s. 145, cl. 1 of the Code of Criminal Proce- 
dure.. A person complaining of forcible dispossession 
under. 8.145 cannot claim the benéfit of that section 
if the dispossession took place more than two months 
prior to the date of the preliminary order under cl. 4, 
s. 145 and not from the date of the complaint. 
Empéror v. Baij Nath (2) and Emperor v Parashram 
(3), relied on, Srinivasa Reddy v. Dasaratha Rama 
Reddy (1), dissented from. - ‘ 


Or. Ref. made by the ‘Sessions Judge 
of Farrukhabad, dated June 11, 1934, 
Mr. K. D. Malaviya and Babu Ram 
. Arasthi, for the Applicant. 
~ Mr. G. S. Pathak, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. . ' ; NA 

Judgment.—This is a reference by the 
learned Sessions Judge of Farrukhabad re- 
commending that an order passed by a 
Magistrate of First Class in that District 
directing that. one Bhola Singh under. the 
provisions of s. -145, Criminal Procedure 
Code, be put in possession of the plot in 
question, be set aside. ` et ce 

 Bhola Singh made an application under 

s. 145, Criminal Procedure Code on March 15, 
1933, ın which he alleged. that. Munshi 
Singh, Gurdatia Singh, and Maharban 
Singh had forcibly dispossessed’ him of a 
plot of land by erecting a building over it 
and by cutting some trees; and that, there- 
fore, there was an apprehension .of the 
breach of the peace. It may be stated 
here that in- his application Bhola Singh, 
alleged that he had been ‘dispossessed seven 
or bight days kefore the date of his applica- 
tión. The Sub-Divisional Magistrate asked 
the. Police to make areport andit was not 
till May 11, 1933, that he issued a notice to 
the opposite party. a | 

“Tha eared Magistrate who tried the 
case came to‘the conclusion that Bhola 
Singh’s possession continue undisturbed 
till Jately when he was forcibly ousted from 
the plot. He did not, however, specify the 
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exact date on which, aecording.:to him, 


Bhola Singh had been dispossessed. He. 


further found that it-was made ‘out that 
there was an apprehension of the: breach of 
the peace, and, therefore, he made an order : 
that -Bhola Singh: should be put: in posses- 
sion and the opposite party be. prohibited 
from disturbing his possession. 1 
Against the order passed by: the learned - 
Magistrate, revision .was preferred to “the 


“A 


learned Sessions Judge. Three points were | 


“urged before him. The first. related*to the 


alleged illegality of the notice issued-by the 
learned Magistrate. But in view ofa decision - 
of this Court reported in Kapoor Chand | 
v Suraj Prasad (1), this point was aban- 
doned. 
Bhola Singh, according to the evidence: in 
the case, had been dispossessed more than ` 
two months next before the date of the 


The second point urged was that as - 


notice (May 11), the order passed by the: 


Magistrate was incompetent, having tegard 
to the provisions.of the proviso 2, sub-cl. 4," 
of the s. 145, Criminal Procedure Code., 
This is the only point which I have to- 
consider in this reference. 

Section 145, cl. l enacts that whenever a 
Magistrate is satisfied from a Police Report 
that a dispute likely to cause -a breach, 
of the peace existed, then he shall make an 


order in writing stating the grounds of his.~ - 


being so satisfied and requiring the parties 
concerned in such dispute to, attend his 


Court in person or by pleader' and to put - 
in writing statements of their. respective.- 


claims as respects the facts of actual posses- 
sion of the subject of dispute..,Clause 4 
of this section runs as follows :— 

“ The Magistrate shall then, without reference to 
the merits or the claims of any of such parties toa 


right to possess the subject of dispute, peruse the’state- $ 


ments so put in, hear the parties, receive all such evi- 
dence as may be produced by them respectively, con- 
sider the eflect of such evidence, take such further 
evidence (if any) as he thinks necessary, and, if pos- 
sible, decide whether and which of the parties was at 
the date of the order before mentioned in such pesses- 
sion of the said subject.” . 

One of the provisos to this section ‘runs 
thus :— : aoe he? 

“ Provided that, if it appears to the Magistrate that 
any party has within:two months next before -the 
date of such order been forcibly and wrongfully dis- 


. possed, he may treat the party so dispossessed ae if 
he had: been in possession at such date.” ES : 


The contention of the applicants (Munshi 
Singh, Gurdatta Singh 


learned Sessions Judge is that 'in ‘view of, 
the proviso referred to above, sub-cl. 4 of . 


(1), 142 Ind. Oas. 537; (1933) A L J 188; Ind. ‘Rul. 
(1933) All. 125; 34 Cr-LJ 414; LR 14 À 48r AT 


_R 1933’ All 264; (1933) Or. Cas. 484; 55 A 301. 


and -Meharban ` 
. Singh) which has been accepted by ‘the 


4 


f 


s 


t 


on Srinivasa Reddy v. 


. Magistrate under s. 


_ing of forcible dispossession, , 


19h 


s. 145, Criminal Procedure Code, a Magis- 
trate cannot. make an order under s, 145, 
if it is found that the person making an 
application under that section had been dis- 
possessed more than two months before the 
date. on which the Magistrate issued a 
notice as required by the provisions ofa. 145, 
cl. lof the Code’ of Criminal. Procedure. 
Tor the purpose of deciding this question 
I will assume that the finding of the ‘learn- 
ed „Sessions Judge that Bhola Singh -had 
been: dispossessed more than two. months. 
before the date on which the order under 
s. 145, cl. 1, Criminal Procedure Code, is 
correct. On behalf of Bhola Singh it is 


urged tht he had made his: application. 


within about a week after his dispossession 
and he should not suffer because the Court 
did not issue a notice more than two 
months after the date of his application. 

The only question for the determination 
in this case is whether the contention which 
had been put forward on behalf. of Munshi 
Singh, Gurdatta Singh and. Meharban 
Singh, is. well-founded. 


I have heard the Jearned Counsel anpa 
ing on both sides and am of opinion. that: 
the view taken by the learned Sessions 


‘Judge i in his order of- reference. is correct 
and must, therefore, be accepted. Having 
regard to the provisions ¢f.the proviso , to 
-sub-cl. 4,s. 145 ofthe’Code of Criminal 
Procedure. no .other view is possible. Action 
can only be taken under s. 145 in those cases 
where a party has been dispossessed within 
a period of two months next before the ‘date 
on which the Magistrate i issues an order as 
contemplated under the provisions of. el, 1, 
8. 145, Criminal Procedure. Code. “The 
Proviso further provides - that in deciding 


‘the: question of possession the Magistrate 


may draw a ‘presumption thab a Party:.who 


‘is. proved to have been in possession -within 
two months next before the date of the. 
But: 


order was the person in possession. 
once the’) Magistrate finds that an applicant 
has not been in possession of the disputed 
land within this period, then, the only 
course open to him is to put the other party 
in possession... ‘The learned Counsel appear- 
ing for the applicant (Bhola Singh) relied 
Dasaratha. Rama 
Reddy (2). 

a learned Judge of the Madras High Court 
that when an application was made. to a 


Criminal Procedure by a person complain- 
if, for, no 


-(2) 113 Ind, Oas.. 336; 52 M.63; 23.1, W. 504; (1928) 
M W eae a Or. L J iid: AL R: 1923 Mad. AWE, 


~ 63 & Ge 


Io that case it was held-by- 


115 of-ths. Code of- 
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reason or fault of the ‘applicant: the Magis- 
‘trate is not able-to pass: a preliminary order 
within two months of--dispossession, ‘the’ 
party complaining would not on a proper con- 
struction of the first proviso to cj. 4, of 
8. 145, be made to suffer by reason of such 
delay on the part .of Magistrate and was’ 
entitled to an order under this section. 
The learned Judge also held that though 
ihe words of the proviso were capable of. 
the interpretation that the ' dispossession 
must be within two months of the prelimin- 
ary order yet the intent and the. object of 
the section must be kept in consideration 
before such interpretation was put on it: 
The. learned Judge in that’ case counted 
the period of the two months not .from the 
date of the preliminary order but from the - 
date on which the. applicant had. filed his 
complaint.. ‘This view certainly supports 
the case of the applicant (Bhola ‘Singh). 
But a different view,. however, was taken in 
the other reported cases on "the . point. In 
Emperor v. baij Nath (3), Stuart, C.J., dis- 
agreed with the view. expressed in’ the 
Madras case, and held: that “two months“ 
from the date of the order mean two months 
from the date of the order and not two 
months from the date of the complaint. In 
this case Stuart, ©. J., remarked that the 
provisions of s. 145, were directed to enable 
a Magistrate to pass orders as to, retention 
of possession with the object of preventing 
a breach of peace and that -special excep- 
tion was made in favour. of -persons who 
have: been recently dispossessed. } 
In areceht Nagpur case, Emperor v. 
Parashram (4), the-view taken was tbat a 
person complaining of forcible disposses- 
sion under s. 145, could not claim the 
benefit of that section if the dispossession 
took place more. than: two months prior 
to the date of the- preliminary order undér 
ol. 4, 5.105. ‘The Madras view in the above: 
mentioned case was not followed.’ I agree, 
with the following remarks passed by the 
learned Judge in ‘this Nagpur case: ` 
“* The object of the section is to prevent 2 breach of 
‘peace and not to prevent a' party, ‘who has been 


torcibly dispossessed, from being- obliged to have a 
recourse to the Oivil; Court,” 

< Tt-appears,to me that on.a correct inter- 
.. pretation of the proviso of.sub-s. 4,8. 145, 
the oniy.. conclusion that can be. drawn is 
‘that a@-person who has . been dispossessed 
forcibly more than two months before the 

(3) 12k.Ind. Oas. 363; AL R 1929 Oudh'526; 60 
WN 9957; Ind, Rul. (19505. Oudh 219; 31 Or. LJ 
673, 5 Lusk. 440. ` 

G) 130 ind, Oas, 153; A'I R1931 Nag. 33; 26 N L 
R317; -32 Or, LJ 476; tind, Rul,- Wan. Nag. 9/ 
ao) ‘Or. Ona, 222, A 4 
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date cf the ‚preliminary order passed under 
that section cannot derive any benefit under 
-8. 145. Where he claims to have been dis- 
poseessed and the Court finds that the dis- 
possession took place more than two months 
before the date of the preliminary order, 
then the possession of the opposite party 
must be maintained. ‘As pointed out in the 
aforesaid Madras case it may be that the 
legislature did not contemplate such a 
result and at first sight it seems hard that 
aman who applies within a few days after 
- his forcible dispossession should be depriv- 
ed of his speedy remedy simply because 
the Court to which the application was made 
did not make a preliminary order for a 
long. time. The remedy, however, lies in 
the hands of the legislature. - 4 
_For the reascns given above I accept the 
reference made by the learned Sessions 
Judge and set aside the order passed by 
the learned Sub-Divisional Magistrate and’ 
direct that. the possession of Meharban 
Singh, Munshi Singh and Gurdatta Singh 
over the. plot-in guestion be maintained— 
until evicted therefrom.in due course of law. 
D... we Reference accepted. 


PATNA HIGH COURT - 
Second Civil Appeal No. 901 of 1931 
July 31, 1934 
MOHAMMAD Noor AND LUBY, JJ., 
MUKTESWAR TRIGUNAIT AND OTHERS—— 
f DEFENDANTS—A PPELLANTS 
NE VETSUS 
BARAKAR COAL Co., LTD. AND OTHERS— 
E PLAINTIFFS AND DEFENDANTS— : 
RESPONDENTS 

Transfer ‘of Property Act (IV of 1882), s. 53-A— 
Applicability, if. retrospective—Part performance— 
Doctrine of, if can nullify statutcry requirements. , 

” Section 53-A, Transfer of Property. Act, cannot be 
applied retrospectively to pending cases.. Kanji and 
Mooljt Brothers v. Shunmugam (1), followed. 

An equitable doctrine like part performance cannot 
operate so as to nullify the statutory re quirement of 
a registered instrument. Ariff v. Jadunath Majum- 
dar Bahadur (2), followed. : 

.: 8.0. A. from appellate decree of 
‘the Additional District Judge, Manbhum, 
dated November 19, 1930. aa 
Mr. S. C. Mazumdar, for the Appellants. 
Messrs. B.N. Mitter and.S. N. Banerji, 
for the Respondents. . | me 
‘Luby,.J.—Mukteswar  Trigunait and 
others appeal against the judgment and 
-decree dated November 19, 1930 of the 
Additional District Judge .of Manbhum 


whereby that Officer gave the Barakar 


wa 
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Coal Co. (now respondent) a decree against 
them for ejectment from acolliery pro- 
perty cf 200 bighas situated in mauza 
Kailudib, P.S. Katras Z. Manbhoum. 


Itis common ground that Bhubaneswar - 


Trigunait predecessor-in-interegt of the 
appellants took settlement of the property 
frem the Coal Co. in the year 1922 and 
was put in possession after paying a salami 


of Rs. 1,03,000 - and promising to ‘pay.. 
royalty on raisings subject to the minimum. ' 
A: lease . 


royalty of Rs. 2,000 a 
was drafted and sent to Bhubaneswar 
Trigunait for approval. He or his lawyer 
raised certain objections, as would appear 


year. 


‘trom the cancellations on the draft lease . 


(Ex. D). It would appear from his ‘letter 
(Ex. 3-A) that Bhubaneswar ‘Trigunait 


eventually accepted the terms proposed by. 


the Coal Co. But no lease had been 
executed up to -the date of Bhubaneswar 


Trigunait’s death- which occurred in July . .. 


1923. After that his successors (now 
appellants paid little or no attention to the 


repeated reminders issued by the Coal Co., -- 
has ever been 


and to this day-no lease 
executed. The minimum royalty was 
paid up to January 1927 after which no 
more payments were made. a 


On August 23, 1928, the Coal Co. filed ` 


a suit for ejectment on the ground that the 
lease had been forfeited, payment of the 


royalty being more than three months in’ 
As a matterof fact the payment 


arrears. 
was about fifteen months in arrears when 
he. suit was filed. In the letter of proposal 
(Ex. 3) the Coal Co., had stipulated that 
the lease should reserve to the lessor the 
reentry on non-payment of 
royalty’ or non-observance 
conditions .or stipulations of the lease. 
In his reply (Ex. 3-A) Bhubaneswar 
Trigunait had accepted the proposal as 
it stood. In the. draft lease (kx. D) it 


was stipulated that such power of re-entry’ 


might be exercised if royalty was not paid 
on the due date. This clause was struck 
out (presumably by _ the. 
lessee) and restored by the intending lessor, 
as appears from ‘the pencil notes of the 
draft. Then the intending lessee (or 


of grace and that was altered to “three 


_menths”. In: the fair copy of the lease which 


was senttothe Trigunaits for execution 
we find the re-entry clause with three 
months as tbe period of grace. But as 
the lease was- never executed, there.is 
no knowing whether any agreement was 


of any of the ° 


intending - 


i 


+} 


“some one) put in ‘fone year” asa period: . 


ar 


aay 


Te 
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ver reached about the details of there- 
entry ‘clause, A : 
The Subordinate Judge who tried the 


Suit, dismissed. it with costs on August 24, | 


1929, finding that though there was an 
agreement’ between the parties and there 


had been part performance of that agree- 


ment, it was not a “completed and 


mutually recognized agreement” so far as - 


the re-entry on non-payment of, the rent 
was concerned. The 


evidence that there was a complete agree- 
ment between the parties with regard to 
the forfeiture clause. He considered that 
the doctrine of 
now ‘be takén as 
country” and should be applied in this 
case, though 2 registered instrument of 
transfer had been executed as required 
by law. And-he relied on s. 53-A of the 
Transfer of Property Act, which section 
was added- by Act XX of 1929 and came 
into force on April 1,'1930. - S 


In the first place, it is -very..doubtfal ` 


whether the new s. 53-A can be applied 
ab all, because -it came into force long 
after the institution of this suit and was 
not to be applied retrospectively to pending 
cases, vide s, 63 of Act XX of 1929. This 
view seeme to he supported by the 
-ruling found in Kanji and Moolji Brothers 
v. Shunmugam (1). Another difficulty in 
the way of applying s. 53-A is that we 
have nocompleted instrument of transfer, 
nor even a writing signed by the transferor 
which is the minimum requirement of the 
section. Neither the draft lease 'nor-the 


. fair copy has been signed by either‘of'the 
‘parties to thé deal. Ak. Ka 
As for-a “complete agreement between - 


the parties with regard -to the forfeiture 
clause”, Iam afraid there is no’ evidence 
at all upon which it can be found that 
such an agreement ever existed. The 
correspondence between the parties (vide 
Exs. 3, 3-A, 3-B, 3 C and C) shows that 
the proposal for a forfeiture clause was 
pressed by the Coal Co. and was eventual- 


ly accepted in principie by’ Bhubaneswar. 


Trigunait. But the details of the forfei- 
ture clause as propounded by the Coal 
Co. were evidently subjected to severe and 
prolonged criticism, and ihere is nothing 
to show that the contracting parties ever 
reached agreement about those details. 


_ The correspondence which has been brought 


(1) 139 Ind, Gas, 870; A I R 1952 Mad. 734; (1932) 


M w N £97; 63 ML J 087; Ind, Rul, 1932) Mad, €03; ° 
B6 L W628; UU uh (1992) Mad, £03; 


mbxtiswar trtatnat? D. BAkAKAR cbsb CÔ., LTD. 


District Judge has. 
_ Yeversed that’ order, after finding on the 


part performance “may - 
the settled law in this- 


- founded on that proposed clause 
“fail. ' | 


.such equitable doctrine 
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into Gourt does not show it. The draft 
lease does not show it, because we do not 
know by whom or under what circumstances 
or with whose consent the various ‘cancella- 
tions and restorations were made in the draft. 
And.'the fair copy does not prove anything 
because it was never approved or ~ signed 
by any of the Trigunaiis. 

‘There was an agreement between the 
parties to give and take a lease of the 
property in suit for a certain consideration 
and Bhubaneswar Trigunait paid the 
salami, and the Coal - Oo. put him in 
possession, and he paid royalty for the 
time. It may also be said that Bhubaneswar 
Triguneit agreed by letter (Ex. 3-A) to 
have a forfeiture clause in ‘the lease. 
But he and his sucvessors-in-interest have 
successfully evaded execution of the lease 


‘to this day, so they -cannot be held to 


any conditions or stipulations save those 
which have been definitely formulated to 
them and unequivocally accepted by them. 
There is no evidence ‘to shdw'that they 
ever accepted the: proposed clause’ About 
re-entry on non-payment’ of royalty -for 
three months. So-thé.suit “for ejectment 
must 


Regarding the doctrine of part per- 
formance I should point out ‘that -in the 
caseof Ariff v. Jadunath Majumdar Baha- 
dur (2), their Lordships of the Privy 
Council have definitely laid it down, that 
cannot operate 
soas to nullify the statutory requirement 
of a registered instrument. In this con- 
nection the learned Advocate for the res- 
pondent has. invited our attention to 
certain remarks of their Lordships in the 
case. of Abdul Aziz Khan v. Appayasamt 
Naicker-(3). He asks usto hold that the un- 
expected result of Kanji and Moolji Brothers 


-v,, Shunmugam (1) should not’ displace the 


application of the previously accepted in- 
terpretation of. the law as to contracts made 
before that interpretation was: reversed. 
But I am unable to see how Abdul Aziz 
Khan v. Appayasami Naicker (3) can “help 
the respondent as the circumstances of 
that case bear no resemblance whatever 
to the circumstances of the case which 
is now before us. In Abdul Aziz Khan v. 
Appayasami Naicker (3), their Lordships 


(2) 131 Ind, Cas.762; A IR 1931 PO 79; 581A 91; 
8 O 1235; Gs ML J 538; 33 L W 586; 530 LI 359; 
35 O W N 550; 15RD 354: 8 O WN 739; (1931) M 
W N 480; lad, Rul, (1931) P C 154; 33 Bom, L'R 91s 


(PO): 
S27 M13) 31 TA 1; 8 Sar, 668(P O = 


an 
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‘of the Privy. Council were KE NA 
question of impartible zamindaris in the 
Presidency of Madras, and the effect: of 
asale at Court | aùciion which took place 
in 1873: iThey did not enunciaie any: 
general principle to'be applied whenever 
and wherever “accepted law”is reversed; 
nor can any “such general principle ke 
deduced from their remarks. . 

‘The Barakar Coal Company should: have 
complied with -thé provisions of.s, 107:0f 
the Transfer. of ‘Property Act and hadan 
instrument of transfer registered in due 
form .before patting Bhubaneswar Trigunait 
into possession of 
results of its neglect, the Coal Co. has 
ọnly- itself to thank: We have not been 
told how much .coal has been. extracted 
from the property -by the Trigunaits since 
‘1922. „But asthe Coal Co. took the precau~ 
‘tion. of ..ealising a large salamiin ad- 
Vance,-it is perhaps not in great need 
‘of sympathy. Anyhow I 
‘cient, re2gcon.- for. _ Stretching eguily in .its 
faveur,, 

I would allow this appeal.and eet aside 
the judgment and ;décree of the District 
Judge and dismiss the suit, with costs of 
all the three Courts to the’ 
&prellants. 

shah a Noor, d:—I. agree. . 
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ALLAHABAD HIGH COURT 
ampal Revision Application No. 59 
ao ., of 1934 
, March .29, 1934 
: NTAMAT-ULLAH, d. 
PEARE LAL—APPLICANT . 
$ Versus . 
EM: PIROR—OPrOSITE PARTy- 
Criminal Procedure Code (Act V of 1696), es. 145, 
537—Dispule betueen two persons— Complaint by. 
agent of one of them—Notice to agent of oikker— 
‘Master not-called upon to - file written statements— 
‘Case proceeding between agenis— Magistrate ordei ing 
“poss seesion of property to be given Jrom one master to` 
another— Order, if: talid—Jrregularity, if 
8. 981. 
‘Where froma ecmplaint of the agent-dfa person 
and.the .l'olice Report it .is found.that the -real dis- 
pute is between the master of the complainant and 
-another person, but the Court issues. notice tothe 
agent .ot thelatter end the case proceeds between 
“ -the-agents;and without notices being 
< matters 10 ‘file their written. statements, 

trate attaches the property 

amasier of the opposite paty 
> to` be given to the master of the 
| order is invalid and the proceedings should .be 
--quashed, Section 537, Criminal Procedure Code dees 


the Magis~ 


` not cure the emission to: ” implead tig maeter of the = 


opposite party. a 


the property. For the ` Begum. 


| obtained a decree or “order dated April 19, 


fee no suffi- - 


called. for a 
“charge of i he Police Station. 
defendants- l 


~ parties, 


the breach ofthe peace”. 


the: grove | 


cured by , 
. Magistrate in revision who examined -the 


sent to the | 
in yostessicn of the “ 


and ordėrs -possession ` 
complainant, the * 


“support of the ‘revision referred--. 


Re : PEROR .. 152 i B 


Cre R. hop roti ah order of-the District 
Magistrate, Pilibhit, dated September 25, 
1933: f 

Mr. G.S. Pathak, for the Applicant. 


Mr. Akhtar Hussain Khan, for the Op- 
aceite Party. 


. Judgment.—This is an siniil for 


“revision of an order passed by the Sub- 


Divisional Magistrate, Pilibhit, under.s. 145, : 
Criminal Procedure Code. The proceeding 
was started on a-complaint dated April 26, 
19:3, presented by Abdul Waheed Khan, 
ihe agent of a lady named Badrul Jahan 
it was alleged that the lady had 


1933, | 


i in respect of a grove and that- she 
sold . 


its produce lo certain persons who 


_ cn" proceeding to take possession of the > 
‘egrcve. found “that the preduce had been 


cold on behalf of Sshu: Har Prasad to 

cérlain other persons who had taken - 
tnlawful possession thereof. It was.-also 
alleged that a breach of the ‘peace was 
imminent. The Magistrate recorded ithe 
stalemenb of Abdul Waheed Khan and 
report fiom the cflicer in, 
. That officer 
reported that there was an apprehension 
of a breach of the peace between ihe 
The report, also mentioned the 
name .c{ cne Sheo Prasad; the manager 


.of the estate of Sahu Har Prasad, as the 


person: who had “laid the foundation .of 
On receipt of 
the Magistrate directed -that 
in dispute be attached, that 
notices ~ be- issued to Sheo Prasad and 


the report, 


Pearey Lal and that the complainant ‘be 


also informed. On a subsequent date the 


. Magistrate examined a few witnesses, in- 


cluding the -patwari whom he summoned 


„ab his own instance and passed an. order 


declaring Musammat Badiul Jahan Regum 
to, be entitled to the possession of he 
grove, possession of which was accordingly 
given to her., 
Pearey Lal, to the 


applied District 


record and noted .a number. of inegularities 


.in the proceedings, of the Sub-Divisional 


Magistrate. He, however, refused to make 
a reference to this Court on the ground 
that no failure cf. justice cecurred and, 
Aherefore, the irregularities complained of 
were cured by 5..537, -Criminal Procedure 
Code. A Lal then moved this. Court 
under s.:435, Criminal Procedure a 
The. feared. ‘Ady océté who appeared . a. À 
-to, the 


“1934 


/non-observance by the Sub-Divisional 
Magistrate of the provisions of s. 145 in 
almost every material particular. I do not 
consider . it necessary to deal with 
every one of the alleged irregularities 
and would deal with only one aspect of tha 
case. 

Abdul Waheed Khan's complaint and the 
Police Report clearly showed that the real 
contesting . parties were Badrul Jahan 
Begam and Sahu Har Prasad. Abdul 
Waheed Khan who- presented the applica- 
tion before the Sub-Divisional Magistrate, 
Sheo Prasad and Pearey Lal to whom 
notices were issued by the Magistrate acted 
or their respective. masters, The Magis- 
trate should have issued notices to Badrul 
Jahan Begam and Sahu Har Prasad to 
file their written statements and to sub- 
stantiate. their allegations. 
was so called upon. The case proceeded 
between the agents of the two, though 
possession was given to Badrul Jahan 
Begam. It is obvious that a procedure of 
this kind ‘deprives. an order under s. 145 
of its value. Sahu Har Prasad could not 
be considered to be bound by any order 
passed behind his back and he could 
disregard it 
of the opposite party through other 
karindas. It has been argued before me 
that Sheo Prasad and Pearey Lal led all 
such : evidence as would have been pro- 
duced, if Sahu Har Prasad was in name 
a party. I am unable to make this: 
assumption. But even if this be accepted, 
the legal position remains the same: Sahu 
Har Prasad can maintain that he is not 
bound by any order passed in proceedings 
to which he was not innamea party. = 

The learned Counsél for the opposite 
party strongly relied on s. 537, Criminal 
Procedure Code, and contended that the 
proceedings were in substance between 
Sahu Har Prasad and Badral Jahan 
Begum and that the irregularity arising 
from the Magistrate's omission to implead 
Sahu Har Prasad by name has not oc 
casioned any failure of justice, and there- 
fore, the order complained of is not vitiat- 
ed. The argument is based on ths 
assumption that Sahu Har Prasad has 
not been prejudiced. I am unable t> 
accept that assumption. Sahu Har Prasad 
had asserted a right to possession of the 
grove and had actually sold the produce 
of th; grove to certain persons when 
Abdul Waheed Khan filed a complaint 
on which the proceedings commenced. The 
grove in dispute was subsequently attached 
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Neither of them . 


and dispute the possession. 
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under the orders. of the Magistrate and 
eventually possession. was delivered to 
Badrul Jahan Begam. If Sahu: Har 
Prasad’s claim is well-founded and since 
no opportunity was given to him to prove 
that it was-so, the- attachment of the grove 
and subsequent delivery of possession to 
Badrul Jahan Begum are clearly facts.to 
his prejudice. Ia. my opinion, s. 537, 
Criminal Procedure Code, does. not cure 
the irregularity. Accordingly I quash the 
proceedings of the Magistrate. and his 
final order and direct him to’ proceed 


according to law, after considering the 
complaint of Abdul Waheed. Khan, his 
statement on the back of it and the 


Police Report. Sahu Har Prasad and 
Badrul. Jahan Begum should be called 
upon to- file their written statements under 
s. 145 and. to adduce evidence. ~The 
Magistrate shall follow the: provisions. of 
s. 145, Criminal Procedure: Code, in taking 
fresh proceedings. i 
D. Proceedings:quashed. 





RANGOON HIGH COURT .- 
Special Second Civil Appeal No. 101 of' 1934 
June 27, 1934 
_ BAGULEYN, J. . 

TALOK THEINGAN AND. ANOTHER — 
APPELLANTS 
` versus 
M.S. V. SEVUGAN CHETTYAR 
-~ RESPONDENT 

Limitation Act (IX of 1908), ss. 20, 19—Stranger 
writing endorsement over signatures of defendants 
without their authorization—Whether constitutes. 
actnowledgment—Mere signature of debtor on back: 
of promissory note—Whether acknowledgment of 
liability —Negotiable Instruments Act (XXVTI of 1881), 
s. 20—Scope of. 

Where the plaintiff alleged that the defendants 
signed their names and‘ afterwards, without consult- 
ing them and without their authorization a third: 
party wrote the endorsement over their signatures : 

Held, that this cannot be held to be an acknow- 

leigment of the payment in writing signed by the 
persons making. the payment, and that limitation. 
could not bs extanded uader s: 29, Limitation 
Act. 
A sigoature by a debtor on the back of the 
promissory note executed by him is notan acknow- 
ledgment of liability. Unless intention is proved 
it does not indicate liability to pay. 

Section 29, Nagotiable “Iastruments Act, will not 
entitle the holder of the promissory note to write 
above the signatures on’ the reverse of the 
promissory notea statement of the payment of the 
interast. Saction 20 does not go so far as that. It only 
refers to a parson sigaing and delivering to another 
a: paper stamped ia accordance with the law relating: 
to negotiable instraments thea ia force in British 
India, and either wholly blank or haviag 
written thereon an incomplete negotiable instru- 
ment, 
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Bp. 8. A. from the decree of the District 
-Qourt, Maubin, dated January 26, 1934. 
. Messrs. S. B. Leong and Ba Han, for the 
Appellants. 
-` Mr..K.C. Bose, for the Respondent. 
Judgment.—This appeal arises out of 
a suit filed by the respondent on a pro- 
tnissory note. The suit was dismissed by 
thé trial Court, but on appeal the District 
Court gave a decree for the amount 
‘claimed, so the defendants come here in 
‘second appeal. Many grounds were argu- 
ed :by the appellant's Advocate, but as 
‘the appeal can be allowed upon one 
ground. alone it is unnecessary to consider 
the .other ‘ones. 
October. 13, 1933, on «promissory note 
dated’ July 25, 1929, so prima facie it 
“was ‘time-barred. - The plaint, however, sets 
out ‘certain payments as a result of which 


it was claimed that limitation was saved, . 


it being said that the defendants acknow- 
ledged payment towards the promissory 


note .in suit at the back of the same on- 


October 17, 1930. The promissory note . 
itself bears on the reverse the endorse- 
ment: 


'-“On 11th Lazok Tadingyut, 1232, interest Rs. 100 is | 


paid: Theingan Ma Mya.Yin,”” 

The plaintiffs case is that when this 
“payment was made the two defendants 
signed their names on the back of the 
promissory note, and after they had signed 
it, the endorsement was written in by one 
Po Maung. This ‘is -the plaintiff's own 
case, and it is claimed first that this would 
extend limitation under s. 20 of the Limita- 
tion Act. Section 20 provides that where 
interest: is paid as such before the ex- 
piration of the prescribed period, limitatio 
is saved f 
_ “provided that: * * * an acknowledgment of 
the payment appears in the handwriting of or in a 
writing signed by the person making the payment.” 

This acknowledgment. is not in the hand- 
writing of the defendants. It can, there- 
fore, only save ‘limitation under this section 
if the endorsement'as a-whole is regarded 
as a writing signed by the person (S) 
making the-payment. In my -opinion it 
cannot be so regarded. A person cannot 
sign a writing which does not exist, and 


it is-common ground that the signatures” 


appeared on the back: of the promissory 
' note before the writing on it. It might 
perhaps be very plausibly argued that ifa 
person wrote his name and authorised some 
one to. write .an endorsement above his 
signature, then he has constructively sign- 


ed. the endorsement., Be that as it may,” 


it is not the plaintiff's case that the de- 
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The suit was filed on. 
. is that defendants signed their names and 


` afterwards, without consulting them and 
‘without their authorization. _ 
“wrote the endorsement over their signatures. 

'I cannot hold that this is an acknowledg-. 
‘ment of the payment: in a writing signed: 
ae 


“this contention. 1 
v. Dadabhai Musse Valli (1), at p. 1694, in © 


- Mudaliar 


1521C 


fendants told Po Maung to write this 
endorsement over their signatures. Po 
Maung himself says: 


- .“I wrote payment of Rs, 10) in 1922 at the Chet- 
‘tinad Bauk as the plaintiff and his clerk said to 


me that the sum of Rs. KO had been paid. *- * 
* Ag I was entering the house I saw the defend- 


ants leave the house.” l 
He does not suggest in any, way what- 
soever that the defendants asked him to 
write this endorsement over by the plaintiff, 
Pechaiyar says: 


“The two defendants signed the promissory note, ' 


on the back of it. Vellu was sent by him (apparently, 
the plaintiff) to call Ko Po Maung, who came to my 
house, As he was coming to my house the two defend- 
ants were leaving my house.” ` 


The plaintiff's case, thus seems to me, 


Po Maung 


the persons making the payment. 
Limitation, therefore, cannot be extended 
under s. 20 of the Limitation Act. 
Alternatively, however, it was argued 
that the signature of the defendants on the 
back’ of the promissory note must be taken 
to be an acknowledgment in writing of 
liability which would save limitation under 
s. 19 of the Limitation Act. The contention 
amounts to this: that a signature by a 
debtor on the back of the promissory note 


‘executed by him is an acknowledgment 


of liability. I am unable to, agree with 
In Niwajkhan Mathankhan 


the judgment of Scott; C. J., appears the 
passage: 

“A mere signature is not a statement of a pay- 
ment, and it is meaningless without something in writ- 
ing to which it is appended which will record the 
fact of payment.” 

In Mylapore Iyasawmy  Vyappoory 
v. Yeo Kay (2), it is shown 
that an acknowledgment of liability to 
bring .s. 19 into action must be a clear 


admission of liability with respect to the. 


claim set forth tkereon. It is true that 
Explanation (1) attached to s. 19 shows 
that, the acknowledgment need not be 
absolutely precise. It may be sufficient 
even though it omits to specify the exact 
nature of the property or right, but it is, 


in. my opinion, quite impossible to stretch . 


this Explanation to such an extent that 
it will still come into play when the 80- 
(1) 38 Ind. Gas 359; AIR 1916 Bom 125; 41 B'166; 


18-Bom. L R 973. . 
(2) 14.0 801; 14 I A 168; 5 Sar 50 (PC) 


*Page of 41 B,—[Hd}. : 


e 


t 


“a 
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called acknowledgment had not only omit- 
ted to specify the exact nature of the 
right, but had omitted to specify any- 
thing about the right stall. In Maniram 
Seth v. Seth Rupchand (3), it is pointed 
out that an unconditional acknowledgment 
implies a promise to pay, but the plaintiff's 


own case makes no suggestion that these 


signatures were made with any intention 
of showing an implied promise to pay the 
promissory note; in fact his case is that 
the signatures were put not with any in- 
tention of acknowledging liability for any 
money due on the promissory note: they 
were made with the intention of showing 
that a portion of the liability at any rate 
had been ‘extinguished. The only con- 
nection that these signatures have with 
the wording of the promissory note is that 
they are on the blank reverse of a piece 
of paper, the promissory note itself being 
on the other side. It is possible that if 
they had, so to speak, re-signed on the 
face of the promissory note, a weighty 
argument could have been built up in 
favour of the contention that by re-signing 
the promissory note they were reviving 
their liability on the promissory note, but 
1 cannot attach a similar idea of acknow- 
ledgment to asignature onthe back. -For 
these reasons J would hold that regardless 
of all considerations the promissory note 
was barred by limitation because there 
is no writing which, by virtue of s. 19, 
will provide a new starting point for the 
purpose of the calculation of limitation. 
The learned District Judge is clearly 
under the impression that s. 20 of the 
Negotiable Instraments Act would entitle 
the holder of the promissory note to write 
above the signatures on the. reverse of 
the promissory note 4 statement of the 
payment of the interest. Section 20 does 
not go so far as that. It oaly refers to 
a person signing and delivering to another 


a paper stamped in accordance with the. 


law relating to negotiable instruments 
then in force in British India, and ei-her 


wholly blank or having written thereon an - 


incomplete negotiable instrument. In the 
present case the paper was certainly not 
blank nor was it an incomplete negotiable 
instrument. The piece of paper had on 
ita complete negotiable instrument, so 
s. 20 has no application. 
sons 1 allow the appeal, set aside the 
decrea of ths District Court, and restore 


(3) 330 1047; 33 I A 165;2 NOUR1L30.4CLJ 94: 
8 Bom. L R 501; 100 W N 874,16 MLJ 303, 1 M 
L_T 199;3 A L J 525; 2.N L R 130 :P Oh 


For tbese.rea- . 
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that of the trial Court, dismissing. the 
plaint., The respondent will bear tha ap- 


pellants’ costs throughout. . 
N. Appeal allawed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 61£ of 1930 
September 12, 1931 
RaAGHAPAL SINGH, J. 

RAM BHAJAN KASODHAN AND ANOTHER 
—-PLATNTIFFS— APPELLANTS ` 
versus ‘ 
MATBAR RAM AND OTHERS —DSFENDANTS 
— RESPOND ENTS 

Minor—Guardian—Guardizns and Wards Act {VIII 
of 1839, s. 29—Sanction given by Court to guardian 
to raise Loan —Minors, when can avoid loan—Burden 
of proof—Shifting of onus—Alienation by guardian 
in utter disregard of directions of Court's order of 
sanction—Alienees, if protected by sanction—Hindu 
Law—Joint family —Alienation. 

Where a proper eanction has been given by the 
District Judge toa guardian to raise a loan and he 
takes a loan and subsequently. the minors come to 
Oourt tə avoid that loan, then they mustshow that 
the loan is not binding upon them, Where the loan 
has been taken with the sanction of the District 
Judge, tha burden of proof shifts. In ordinary cases 
it is for the transfere2 to prove that a loan, taken by 
a guardian of Hindu minors who constitute a 
joint family, was for the purpose of family necessity.. 
But once the sanction is obtained, the burden of 
proof would shift and, if the minors come to 
avoid the transfer, then it will be for them to show that 
tho transfer is not binding upon them [p. 503, col. 1.) 

Where the property ofa minor is alianated by 
his guardian in contravention of the directions of 
the Court sanctioning the alienation, ths alienation is 
not protected by the sauction. Hence when the guar- 
dian alieaates the property in utter disregard of the 
directions contained in the order of the District, 
Judge, the transferees cannot claim that they are 
protected by the sanction, As soon asthe sanction 
goes out, the case has to be decided like any other 
case between the Hiudu minors who are members of 
a joint family aad their creditors who have granted 
a loin totheir guardian, In order to establish the 
fact that the mortgage deed is binding on the 
minors, the mortgagees have to show that the loan 
was taken for family necessity and the amount so 
taken was paid in satisfaction of the loans due by 
the father of the minors. Mangal Kurmi v. Sheo 


‘Saran (1), applied. [p. 505, col, 2.] 


S. Ò. A. from the decision of the Second 
Additional District Judge of Gorakhpur, 
dated August 30, 1923 

Mr. A. C. Mukerji, for the Appellants. 

Mr. Haribans Sahai, for the Respondents, 


Judgment.—This is a second appeal 
arising out of a suit instituted by the ptaiat- 
iffs for a declaration. 

-One Ganga was the father of Ram Lagan, 
Ram Bhajan and Thakur. Musammat 
Ramkali was the wife of Ganga. When 
Ganga died, all his three sons were minors. 
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‘It appears that some time after the death 

-of Ganga; Musammat Ramkali. made an 
application to the District Judge asking 
that- she should be appointed to act as 
guardian of the person and property of the 
three minors who constituted a joint family. 
The Court. appointed Musammat Ramkali to 
act as guardian of her three minor sons. 

On April 30, 1921, Musammat Ramkali 
made an application to the District Judge 
asking for permission to create a mortgage 
over’ a part of the estate of. the minor 
(1 anna and 3 pies share) in order to pay off 
certain debts alleged to be due to creditors 
from the father of the minors. On Septem- 
ber 26, 1921, the District Judge granted 
permission to Musammat Ramkali in the 
following words :— 

“ Permission granted to the guardian to mortgage 
usufrictuarily 1 anna 3 pies share of the minors in 
Pichaura for not less than Rs, 2,100, (two thousand 
and one hundred) on the condition that the whole 


consideration money is paid into this Court on the 
date of execution of the mortgage deed,” 


After this on June 9, 1922, Musammat 
Ramkali and one of her sons Ram Lagan 
(who has been found to have been a minor 
at the time of the execution of the mort- 
gage) created a mortgage in favour of the 
‘defendant-respondent No. 1 Matbar Ram 
fora sum of Rs. 2,800. The money was 
not deposited in Court as directed by the 
order of the District Judge under which 
Musammat Ramkali was permitted to create 
a mortgage, 

Plaintiffs, the other two sons of Ganga 
and Musammat Ramkali, instituted a suit in 
the trial Court for a declaration that the 
mortgage deed of June 9, 1922, executed 
by their mother and Ram Lagan was nol 
binding upon them. The defence of the 
defendants was that the mortgage was bind- 
ing upon the plaintiffs as it had been 
created by their guardian after the sanction 
of the District Judge had been obtained. 
It was further pleaded that the loan had 
been taken by Musammat Ramkali for 
payment of the debts due by the father of 
the -minors. The learned Subordinate 
Judge who tried the case, decreed the suit 
of the plaintiffs to the extent of two-thirds 
share. Both sides appealed to the learned 
District Judge, who decreed the suit of the 
plaintiffs in full, on condition of their pay- 
ing to the defendant-mortgagees a sum of 
Rs. 2,037-11-0. Against this decree ihe 
plaintifs preferred a second appeal 
to this Court, while .the defendants 
filed cross-objections. . The cross-obiections 


related toa sum of Rs. 700, which had not. 


been allowed by the lower Appellate Court, 
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‘amount as well. 
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and the contention of the defendants was 
that they should have been allowed this : 


When the case came up before me I. 
framed two issues, which were sent down 
to the Court below for findings. They 
were :— ii 

l]. Whether the sum of Rs. 700, went 
towards satisfying the debts due .from the. 
father of the minors? : 

2. Whether the sum of Rs. 1,995, was . 
applied towards the satisfaction of the 
debts due from the father of the minor ? 

The learned District Judge has forward- 
ed his findings. Hs has decided that there 
is no proof that the sum of Rs. 700, was 
‘due tothe defendants from the father of 
the two minor plaintiffs. As regards the 
other substantial items in the case, hecame 
to the conclusion that the major portion of 
the loan was not proved to have gone to- 
wards payment of the debt due from the: 
father of the two plaintiffs. His finding is 
that only a sum. of Rs. 146-8-0, has been 
proved to have gone towards the satisfac- 
tion of the debt due from Ganga. 

These findings have been challenged by 
the learned Counsel appearing for the rés- 
pondents. 

So far as the findings of the learned 
District Judge on the two issues are con- 
cerned, it appears tome that the defendants 
have no case. The learned District Judge 
considered the evidence which was pro- 
duced by the parties and came to the con- 
clusion that the defendants had only been. 
able to show that a sum of Rs. 146-8-0 was 
paid towards the debts due by the father 
of the two minors and the rest of the case 
had not been proved. I do not see any. 
reason for taking a different view in second 
appeal. i 

Phe principal contention raised on behalf 
of the defendant-mortgagees by their learn- 


ed Counsel is that as the transfer was made. : 


by a certificated guardian of the two minors, 
there was no necessity for the defendants 
to have made any inquiries on the question 
of actual necessity or otherwise. Section 29 
of the. Guardians and Wards Act (VIII 
of 1890) lays down that a guardian appoint- . 
ed by the Court shall not make any trans- 

fer without the sanction of the Court. The 

effect of the order passed by the District 

Judge granting an application for taking | 
a lcan is that the creditors who lent the . 
money are protected, and it is not neces- 
sary for them to make furtber inquiries to 


find out whether the loan is really for the . 
benefit of the joint.family. The sanction of... 


? 


- which the mortgage deed is executed. 
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the District. Judge is in itself a protec: 


“ tion which they can: use in their ‘favour. . 
'. It is not necessary for them to go behind 


the order and to make inquiries ‘to-satisty 
themselves ` in order to find out “whether the 
Court ‘had. made an inquiry'’.as ‘to the 


- existence and binding nature of the prior 


debts. After a proper sanction’ has been 
‘obtained from the District Judge. -by ‘the 


~ guardian, then the transaction entered info 
“ between the guardian and the creditors will 


be binding on the minors unless. they can 


prove fraud or improper dealing on the’ 
This is now a settled | 
` benefiting the estate of the minors. 
-the:. case of a morigage the matter is alto-- 


part of the creditors. 
view.. I may’ point, out that there is, a 


‘great -deal-of difference between.the views’ 


taken by the various High Courts on the 


question: as’ to what. amounts to,a-proper : 


sanction. ‘Some of the High Courts have 
held that the order passed’ by the District 


Judge-on the face ‘of it must show that: 


inquiries had been made by the Court and 
tbat the result of. those inquiries proved 
that there was necessity for taking a loan; 


. while other High Courts have held that the 


fact that the order does not show that in- 
quiries were made is a mere irregularity. 


For the purposes of deciding this case it is‘not’ 
necessary to enter into this question’ at all.. 


We will take it that where a proper sanc- 
tion has been given by the District Judge 


to‘a guardian to raisé:a loan” and he takes’ 


a loan and subsequently fhe minors come 
to Court to avoid that loan; then they must 


show that the loan is not binding upon. 
them. Where the loan has been taken with - 


the sanction of the District Judge, . -the 
burden of proof shifts. 
it is for the'transferee to prove that a loan 
taken by a guardian of the Hindu’ minors 
who constitute a joint family was for the 
purpose of. family- necessity. -But once 


“the sanction ‘is obtained, the burden , of 
proof ‘would change and, if the minors come. 
to avoid the: transfer, - ihen it’ will be for .- 


them to show that the transfer i is not bind- 
ing upon them. i 

In the case before me, I have ‘quoted 
above the' terms under which the District 


Judge. granted permission to- Musammat ` 


Ramkali to take a loan. One of the condi- 
tions’ laid’ in the order was thatthe. entire 


amount of the loan taken by the guardian ; 


would be-paid into Court on the day on 
The 
other was that the guardian . was ndt to 


mortgage'the property (1 anna 3 pie share). 


for a sur less then Rs. 2,100. It is-conced- 
ed that both these conditions: were not com- 


plied with, . The effect of the-order of the 
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In` ordinary cases. 


-disregard of - the . 
“the order given: by the. District Judge andy ' 
-therefore, the transferees under the terms 
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District’ ‘Judge was that he gave- the “puard- 


dan permission to` burden the estate -mort- ` 
.gaged to the extent of Rs. 2,10), and no . 


more. . But I find that in defiance of the 
terms’ of the order the guardian created a 
mortgage for a much bigger amount. The- 
result was that. the estate had” to bear a ' 


. burden which was’ much larger than the - 
amount for which the guardian had’ been - 
`- given permission to mortgage. 


If it had 
‘been a case in which the property had been 
sold; ‘it.could have been argued that it. did 
not affect the sanction; because the guardian 
had been able to obtain better =, thus 

ubin - 


gether differént. Itis quite possible that’ 
when the learned District Judge gave sanc- 
tion to the guardian to make a mortgage, 
there-were reasons for him for passing an 
order that the aniount secured by the mort-. . 
gage should be paid into Court. -It-may be 
that the District Judge may have thought - 
that when ‘the- prior creditors claim’ to 
recover the loans due to them: from the - 


father of the minors, then he will scrutinise 
them and satisfy himself that the amount. 


claimed was really due.. But the mort- . 
gagees in the. present case, fully knowing’ 
the terms of the order of the District J udge, 
granted a loan-to the'guardian:of the minors: > 
which they. were not. -justified to do: 
having complied with the terms of the order’ 


-of the District Judge under which the 


guardian had -been permitted to take the’ 

loan, itis not open to the mortgagees to 
claim’ any benefit which they would have” 
been entitled to otherwise because of‘ the 
sanction given to the guardian. In Mangal 


Kurmi v. Sheo Saran, 98 Ind. Cas. 500: (1), . 


took ‘the view that where 
was alienated. 


Mukerjee, J., 
the property ‘of a minor 
by'his guardian. in contravention of 
directions contained ‘in the order of the 
Jourt sanctioning the alienation, the aliena- 
tion was not protected’ by the sanction. 
This case appears to me .to be applicable 
tò the- one“ before: me.- Here also the ` 
guardian alienated the property in utter 
directions contained in 


of the. mortgage deed in, -question cannot 
claim that they-are protected by- the sanc- 
tion. As soon-as the sanction goes out, the - - 
case'has to be decided like any other case f 


. between the Hindu minors who are members 


ofa joint family and their .ereditors who have - 
granted a loan to their gü ardian. Ia oer i 
(D 98- Ind, Cas. 500. cS 


Not- ° 


the .. 


7 appéal, 


x 
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- toestablish the fact that the mortgage deed. 


is binding on the minors, the mortgagees 
have to show that’ the loan was taken for 


. family necessity and the amount so taken was 
_ paid in satisfaction of the loans due by the 


father of the minors. -On: this, point, as I 
have already. remarked, the finding of the 


learned District Judge is-against the mote: 


gagees with the exception of ar sum of 
Res. 146-8. 0. 

For the reasons given above, lallow this 
modify. the decree of the.Gourt 
below and decree the suit of the plaintiffs 
on their- paying asum of Rs. 146-8-0-to the 


defendant-mortgagees wifhin a period ‘of ` 
three months from | to- day. The parties will - 


receive and pay costs in all the Courts in 
proportion to, their success and failure. 

The cross-objections filed by the defend- 
ants stand dismissed with costs. 

: Permission to file Letters, Patent Appeal 
js granted, 


NG ; Appeal allowed. 


RANGOON HIGH COURT. 
First Civil Appeal No. 133 of 1933 
f April 3, 1934 
Mra BU anD DUNKLEY, JJ. 
U MAUNG NGE- APPELLANT, 
: versus 
>, L. S. P. CHETTIAR KARA 
RESPONDENT. i 


Transfer of Property Act (IV of 1£82), s. s3 


Civil Procedure Code \Act V of 19 8), 0. KAI, r, 63 
—Attachment raised—Suit by creditor under 0. XXI, 
r. 63—Acticn, if should be on bchalf of other credit- 
ors—Burmese Buddhist Law—Payin properiy— 
Husband and wife—Interest of— Debt of wife before 


marriage—Wife’s payin, if liable’ to “attachment—- 


Quaere: Payin property of husband, if liable for 
wife's ante-nuptial debts. 

A creditor whose attachment has been. raised and 
who avails himself of the right given by O. XXE 
r. 63 of the Civil Procedure Code can sue on his 
own behalf alone for having the alienation declared 
void, without mention of any other creditors or their 
debts. R. R, O. O. Chettyar Firm v, Ma Sein Yin 
(1), followed. 

The interest, between husband and wife 
payin property is two-thirds for the party bringing 


the payin and one-third for the party who.did not: 


bring it. U Pev. U Maung Maung Kha (2), explain- 
ed and distinguished. 

The payin property belonging to the wife is liable 
to attachmentin execution of a decree which is 
obtained against her for a debt which she had con- 
tracted before the marriage. N. A. V.R Chettyar 
era” Maung Than Daing (3), followed. [p. 578, 
co 

Quere.— Whether the payin property of the -hus- 
band is liable to attachment ia execution ofa decree 
obtained against the wife for a debt 
wracted before the marriage, ` ae 


. U MAUNG NGE UV. OHETTIAR fem . 


in 


_his payin property to the marriage, 
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F. C. A. against the decree of the Assis- 
tant. District Judge,, Mandalay, dated 
August 23, 1933. 

Mr. Chan Htoon, for the Appellant. 

- Mr. J. V. Kale, for the Respondent, 

`” Mya Bu; J. — This appeal arises out of 
a suit under O. XXI, r. 63, Civil Pro- 
cedure Code in which the plaintiff-respond- 
ent firm prayed for a decree declaring 
that the properties in suit’ were liable to. 


attachment and sale in execution of their 


decree obtained. against Ma Kin, wife of 
the defendant- -appellant, for a debt which 
she had‘ contracted before her- marriage 

with the defendant-appellant. . i 
` The defendant-appellant was a Buddhist . 
monk until. shortly before he married Ma 
Kin, and the properties: in suit were 
originally the ‘property of Ma Kin. The 
defendant-appellant's: case is that while he 
was a pongyt he lent to Ma Kin Rs. 10,000 
on two promissory notes, and subsequently 
in satisfaction of the ‘amount due on the 
promissory notes he took an out-and-out 
transfer of the properties in suit under 
a registered deed of sale from Ma Kin. 
This deed is‘dated December 1, 1931.:On 
January 8, 1932, he left the priesthood, 
and married Ma Kin on February 11, 19327 
The question in issue is whether the pro- 
perties in suit were the payin property of 
the appellant or of Ma Kin tothe marriage 


< between them. 


On behalf of the plaintiff- respondent it 
was. alleged that the deed of. transfer was 
a bogus one, bronght about for the pur- 


“pose of. defeating or delaying the creditors 


of Ma Kin, and that therefore, the proper- 


| ties remained all along to be the property 


of Ma Kin. The learned Assistant Dis- 
trict Judge upon the evidence and sur- 


„rounding, “circumstances came to the con- . 


clusion that the transfer was not a genuine 
but afraudulent transaction in order to 
defeat the. creditors. He however held 
that since the suit was by only one of 
the creditors of -Ma Kin, and not filed on 
behalf of the general body of Ma Kin's 
creditors, the provisions of s. 53 (1), 
Transfer of Property Act, prevented the res- 


‘pondent from having the transaction set 


aside... Upon these premises the- learned 


“Assistant District Judge regarded the pro- ` 


perties in suit as those belonging to the 
appellant and taken by him to his mar- , 
riage with Ma Kin and consequently as 
and 


upon. this footing the learned Judge 


«held that Ma Kin had .a half interest in.. 


she had con- “ 


the properties, which interest was liable 


t 
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to atbachment in execution of the decree 
against her. Upon two pointsthe judgment, 
in our opinion, is a wrong one is that 
the transfer, which was found not to 
have been a genuine one but made with- 
out consideration and fraudulently in order 
to defeat or delay the creditors, should 
stand in the way of the respondent toat- 
tach the properties as those of his judgment- 
debtor, the original owner, in execution 
of his decree, Here the learned Assistant 


District Judge is wrong in treating the. 


suit as onéunder s 53, Transfer of Property 
Act, and. overlooked the ruling of this 
Court in R. R. O. O. Chettyar Firm v. Ma 
Sein Yin (1), whether it was held ; 

` “that a creditor whose attachment has been raised 
and who avails himself of the right given by O- XXI, 
r. 63 of the Code can sue on his own behalf alone 
for having the alienation declared void, without 
mention of any other creditors cr their debts.” 


The next point of error in the judgment 
is the declaration that in the payin pro- 
perty of the husband the wife has ahalf 
interest. This is not in accord with the 
settled ‘state of the Burmese Buddhist Law 
as to the interest between husband and 
wife inthe payin property, which may 
generally be stated as being two thirds 
for the party bringing the payin and one- 
third for the party who didnot bring it. 
The authority, relied onin support cf the 
learned Assistant District Judge’s: -proposi- 
tion, which is ‘given in U. Pe v. U Maung 
Maung Kha (2), is a mere obiter stating 

“On partition létteipwa goes two-thirds to the 
spouse who actually made it or succeeded to it and | 


one-third to the other. Hnapazon and payinjare 
equally divided.” 


This pronouncement: by their Lordships 
of the Privy Council in so far as it relates to 
payin property was undoubtedly not upon 


` the question that arose before their Lord- 


ships for decision,-but which their Lord- 


| ships clearly-pointed out to be not a matter 


of controversy between the partiesin that 
proceeding, and is'therefore obiter dictum. 
This ‘appeal has been prosecuted on behalf 
of the appellant on the ground that no part 
of the payin property of the husband is 
liable to attachment in execution of a decree 


‘against the wife for a pre-nuptial debt con- ‘ 


tracted by her, and. even if any part 
thereof be liable to such attachment. it 
should not be to an extent more than one- 
third. When the appeal was called on for 
hearing a memorandum of cross-objection 
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was presented to us on behalf of the repond- 
ent, but as if was long barred by limita- 
tion and there was no sufficient cause for 
not presenting the cross-objection within 
the time allowed by law, we refused to 
entertain the same. The respondent’slearned | 
Advocate, however, has been given full oppor- 
tunity of supporting the decree under ap- 
peal upon the grounds which the trial 
Court had decided against him, viz., that 


_ upon the findings of fact come to by the, 


trial Court as regards the genuineness or 
otherwise of the transfer, the trial. Court 
should have allowed this suit in toto, and 
the decree granted by it allowing attach- 
ment. only of half the property in suit 
should, therefore, not be disturbed. 


We have heard the learned Advocates 
for both parties upon the questions of fact 
turning upon the evidence in the case. 
Our conclusion is that there is no sufficient 
ground for interference with the findings 
which the Court below came toupon the’ 
evidence on the record and the circumstan- 
ces of the case. The circumstances in this 
case disclose a reprehensible disregard by a 
Burmese Buddhist monk of the rules of the 
conduct of the order to which he belonged. 
It is common knowledge that Burmese 
Buddhist monks are prohibited from using 
money or possessing money, for the 
purpose of engaging themselves in trade 
or business transactions ; but in this case 
the appellant, who was then a pongyi, 
claimed to be in possession of a large sum 
` of money which he had deposited in a bank 
in Mandalay and which ke withdrew from 
the bank in 1928. The amount withdrawn 
was Rs. 7,900, andit was alleged that he 
made a loan of Rs. 6,000 on September 2, 
1929 and later, another loan of Rs. 2,000 
on June 6, 1931, to Ma Kin, each bearing 
interest at one percent. per mensem. If 
these allegations were true they show that 
the appellant when a pongyi was not only 
possessing large’ sums of money contrary 
to his ordinary vows of poverty, but was 
engaging himself in money-lending trans- 
actions which most certainly the rules of 
his order never countenanced. To crown 
all, it. is alleged that in satisfaction of the 
amounts due on the two promissory notes 
Ma Kin conveyed in his favour the. pro- 


‘perties in suit, consisting of an oil mill 


and the land on which it stood and about 


„aD 105 Ind. Cas. 582; AIR 1998 Rang. 1: 5 pê? 44 acres of paddy land. 


So 137 Ind, Cas.1; A I R393? P © 152; 10 R £613. 
59 LA 216; Ind. Rul. (1932) PO 171; 55 0 L J497; 
a. 0). 


‘Although it is true that the bank pass- 
- book supported his assertion that he was 


3 pena of large sums of money up ta the 
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time- that he withdrew the amount from 
the: bank, the earliest one of the promissory 
notes in satisfaction of which the transfer 
“of the properties in suit was made was 
several months after he had withdrawn 
the money from the bank, and Ma Kin 
herself being unable to attend Court had 
given evidence with reference to the loans 


or the: transfer, there is no independent 


proof of the loans shown on these promis- 


sory notes of the factum of the execution ` 


of the promissory notes upon the dates 
appearing. on them. A little over a month 
after the transfer the appellant left the 
priesthood’ and about a month later he 
‘married Ma Kin. Considering the nearness 
of time in which these incidents took place, 
itis highly probable that at the time of 
the transfer the union of Ma Kin and the 
appellant was in contemplation. Moreover, 
having taken the transfer while he’ was 
inthe priesthood, the appellant never got 
possession of the properties covered by the 
deéd of transfer, nor did he get possession 
of these ‘properties upon his reversion to the 
laity, but he came into possession of these 
Properties only when he became. the hus- 
band of Ma Kin. 


In all these circumstances it is clearly 
difficult to believe that the appellant made 
the loans which were alleged to be the 
consideration for the transfer, and that 
this transfer was for any purpose other 
than to defraud third parties. We see no 
Sufficient reason to disagree with the learn- 
ed Judge of the trial Court, who-wasin a 
more favourable position than we are, to 
heard of witnesses whom he himself saw, 
upon the finding come to by “him. There- 
fore, accepting the finding of the learned 
Judge of the trial Court, that the transac- 
tion was not a genuine but a- fraudulent 
one in order to defeat the creditors, it con- 
veyed no proprietary interest in the proper- 
ties from the transferor to the transferee. 
Consequently, the properties remained ‘all 
along those of Ma Kin and the appellant 
acquired no interest in them until his mar- 
riage with Ma Kin. The preperties were 
thus properties brought by Ma Kin to the 
marriage of herself and the appellant. ft 
is not contended that the payin property 
of Ma Kin is not liable to aitachment in 
execution of a decree obtained against her 
for a debt which she had contracted before 
the marriagé. That such property is liable 
to attachment in execution of such a 
deeree is clearly laid down by Carr, J., 


JAISRI SINGH 2, PRABRU-NARAIN SINGH 


Appreciate the evidence which he himself . 
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in N. A.V. R. Chettyar Firm v. Maung 

Than Daing. (3). : é 
We Have heard the very interesting 


argument of the learned Advocate forthe 
appellant, that the. payin property of the 


husband is not liable to attachment in exe- | 


cution of a decree obtained against the 
wife for a debt she had contracted before 
the marriage. This’ point, however, does 
not arise in view of the findings that we 
have come to upon the facts of the case. 
Upon these findings the appellant is really 
very fortunate in that only half of the 
properties in suit has been declared to 
be attachable in execution of’ the decree. 
In the result the appeal fails and it. is 
dismissed with costs, Advocate’s fee in this 
Court five gold mohurs. - 
Dunkley, J.—I agree. ` , 
D. -Appeal dismissed. 
(3: 134 Ind. Cas 1252; A IR 1931 Rang 262;9 R 
524; Ind. Rul, (1932) Rang. 4-15 B). < 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 562 of 1931. 
September 14, 1934 
SULAIMAN, C. J. AnD RAOHHPAL SINGH, J. 


"JAT SRI SINGH AND OTHERS DEFENDANTS 


— APPELLANTS ' - 
versus 
H. H. Tus Manaras SIR PRABHU 
NARAIN SINGH, G: 0. $ I., @. s. I. E, ` 

or BENARES— PLAINTIFF — 

4 RESPONDENT f 
Agra Tenancy Act (II of 1901), s. 47-- Enhance- 
ment of rent by compromise embodied in decree.of 
Revenue Court—Validity—Compromise invalid under 


old Act, if cured by new Act—Agra Tenancy Act. 
(III of 1928), s.69—Hffect of-—Civil Procedure Code - 
(Act V of 1280. XXIII, r. 3—Estoppel—Plea of 

equitable estoppel, if can be taken against provisions ` 


of Statute—Evidence Act (I of 1872), s. 115. 

Section 47, Agra Tenancy Act of 190], governed 
enhancement of rents of non-occupancy tenants which 
had to be under an agreement by a registered in- 
strument. There was no provision in. that section 
thata decree of the Revenue Court could take the: 
place of a registered instrument. A compromise 
dated September 29, 1925, entered into at the time 
when the old Act of 1901 was in force, filed in Court? 
and signed by the parties under which it was agreed 
that occupancy rights should be conferred on. the 
defendants and that they should pay an enhanced. 
rent, being invalid under the old Act, cannot be 
validated under the new Act. The new Act 
which came into force in 1926 does not apply to such 
a case. 

Held, also that even if the new Act had applied 
the case would be governed by s. 69-of the rew Agra 
Tenancy Act and even under that section the rent 


can be enhanced either by a registered instrument or - i 
bya compromise filed in adjustment of a suib-or - 


proceeding under tle Act and recorded by the Court 
under O. XXIII, r. 3, Oivil Procedure Code. Under. 


tbe latter rule the Court has to -pass'a “decree in’ 


1 


T 


! 


‘-defendants -pleaded 


- àgi o 


accordance with thé .ċompromise only “so far as it 
relates to the suit.” 

The-plea of equitable estoppel cannot be taken 
against’ the provisions of a Statute. When the Act 
requires that enhancement can be effected only 
by means of a registered agreement, the principle 
of estoppel cannot be allowed to override such a 
spécific provision, 7 


O. A. from the decision of the District 
Judge ` of Benares, dated January 6,- 


1981. 


Mr. Mansur Alam, for the Appellant. 
Mr. Gadadhar Prasad, forthe Respond- 
ent, 


Judgment.—This is -a defendants’ 
appeal arising out ofa suit for arrears of 
rent. ‘The plaintiff, who was ths late ruler 


of the Benares State, brought the suit in | 


his own name on the allegation that the 
rent of the holding had been enhanced 
under a Revenue Court's decree which 
was based on a compromise between the 
parties and that the defendants were 
liable to pay such enhanced rent. The 
that inasmuch as 
there was no. registered agreement to pay 
enhanced rent, they were not.at all liable 
and-the decree should be for the old rent 
only.. The Courtof first instance accepted 
the defendants’ contention buton appeal 
the. learned District Judgecame to a con- 
trary conclusion. .He held that under 
s..50 (i) (b) of the new Tenancy Act the 
compromise, which was incorporated into 
the decree of the Court fulfilled the require- 
ments ofthe law and was valid and bind- 
ing. Hefurther held that inasmuch as 
under the same conipromise occupancy 
rights had been conferred on the defend- 
ants they were estopped from going 
ehindthe compromise and while claiming 
occupancy rights disowning their liability 
to-pay the enhanced rent. On appeal -a 
learned Judge of this Court has referred 
the case-to a.Division -Bench on account 
of certain questions of law which .arise in 
this case. 
A preliminary objection is 
-behalf .ofthe.respondant -that the appeal 
had abated inasmuch .as no application 
to have the abatement set aside consequent 
upon the death of the late Maharaja was 
made -within the time allowed by law. 
Such an application was filed by the appel- 
dants but it was filed afew days beyond 
tithe and there was an affidavit to explain 
the delay. This matter came up for dis- 
posal before a learned Judge of this Court 
who came tothe conclusion that there was 
“po, question of . abatement.in this- case as it 
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in dispute was 


taken on 


‘registered instrument. 
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wasacase of devolution under.O. XXII, 
r. 10, Civil Procedure Code and that 
therefore it was nob necessary.to bring the - 
present Maharaja on the record as the 
Jegal representative of the deceased 
Maharaja. The suit was brought in the 
name .ofthe late Maharaja and there was 
no indication in the plaint that the property 
a part of the vraj of 
Benares. It seems unnecessary to decide 


‘whether the raj, as such, can be treated as 


if it were a juristic personality, can own 
private property in British territory. 
Prima facie, as the plaint stood the suit had 
been brought by the plaintiff who was the 
landholder against the defendants who 
were the tenants and_it would appear that 
O. XXII, Civil Procedure Code, would be 


applicable. But the matter was within the 


jurisdiction of the single Judge of this 
Court who-cameto the conclusion right- 
ly or wrongly that there had been no abate- 
ment and that there was mo necessity to 
have any such abatement. Had he come 
to any contrary conclusion he would cer- 
tainly haveconsidered the question whe- 
ther on the facts alleged in the affidavit 
time should not be extended, In the cir- 
cumstances we think we should’ not 
entertain this objection now. : i 

_ The-previous suit had been brought’ by.the 
late Maharaja for the ejectment of the 
defendants treating them as mere non- 
occupancy tenants, The defendants plead- 
ed that they were occupancy tenants and 
not non-oceupancy. tenants. A compromise 


“was filed in Court signed by the parties 


under which it.was agreed that occupancy 
rights should be conferred on the defend- 
-ants and that they should pay an enhanced 
rent. The date of the compromise was . 
September 29, 1925, and was entered into 
at thetime when the Tenancy Act, II of 
1901, was-in force. : 

- Tt seems torus thatthe new Act which 
came into force. in -1926 would not be 
applicable fosuch a case. If the compro- 
mise was invalid.under the old Act;it cannot 
be validated on account..of the new Act. 


Section 47. of the old Act governed enhance- 


¿ment of rents of non- occupancy tenants 
which had to be under an agreement by a 
There was no prc- 
vision in that section that a decree of the 
Revenue Court could take the place of a 
registered instrument. In these circum. 
stance. the. broader.question whether when 
matters extraneous to the suit are incorporat- 
ed-in a compromise -which is embodied in 
‘the ` decree of a Revenue Yourt the decrey 
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_ dispenses with the necessity of registration 
does not arise in the present case. Under 
the Act the existence of a registered in- 
qsrument was absolutely indispensable. 
We must therefore hold that the compro- 
mise, so far as the enhancement of the 
rent was concerned, was totally ineffective 
and invalid. It may be worth while to point 
out that even if the newAct had applied 
the case would be governed by s. 69 of the 
‘Agra Tenancy Act and even under that 
section the rent can be enhanced either 
by a registered instrument or by a com- 
promise filed in adjustment of a suit 
or proceeding under the Act and record- 
ed by the Court under O. XXIII, r.3, Civil 
Procedure Code. Under the latter rule the 
Courthas to pass a decree in accordatice 
with the compromise only “so far as it 
relates to the suit.” 

’ The next point urged on behalf of the 
respondent is that there is estoppel against 
the defendants because they acquired 
occupancy rights under this very’ compro- 
mise. It is quite obvious that the plea 
of eyuitabale estoppel cannot be taken 
against the provisions of a Statute. When 
the Act required that enhancement could 
be . effected only by means of a registered 
agreement, the principle of estoppel cannot 
be allowed tooverride such a specific pro- 
vision. We must accordingly hold that 
the view taken by the lower Appellate 
Court was wrong. We allow this appeal 
and modifying the decree of the lower 
Appellate Court restore the decree of the 
‘first Court with costs in all Courts. 

N. i Appeal allowed. 


aan — —— 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 10 of 1933- 
. March 21, 1934 i 
Mirter AND McNair, JJ. : 
ANADA KISHORE CHOUDHURY 
AND OTHERS—PLAINTIFF3—APPELLANTS 


ih VETSUS 
PANOHU KAPALI snp 0orHErs—Pro forma 
' . DETENDANTS —RESPONDENTS 

~- Gontract Act (IX of 1872), ss. 6Y and 70~Costs 
against co-defendants—Common inierest and common 
defence—One paying cosis — Contribution. 

© Section 69, Contract Act, applies to suits for 
contribution, where both the plaintiff and the 
defendant were liable for the money paid by 
the plaintiff. Where the plaintiff and the 
defendant were equally interested in defending 
the suit brought by the third party and have 8 
common defence they should equally bear on costs 
which were decreed against them by a decree of 
Court, by which they were jointly and severally 
liable to pay and thereisno distinction between a 
gago where execution wag proceeded with by attach- 
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ment and gale ofthe propertiesof those who had 
sued for contribution and a case where execution had 


been arrested because the plaintiils paid off the 
money. 


LL. P. A. against the decree of Bartley, J, 

dated August 3, 1932, ‘ 
Messrs. Gopendra Nath Das and Sailendra 

Mohan Das, for the Appellants. a 

< Messrs. Jatindra Mohan Chowdhury, and 

Prokash Chandra Pakrashi, for the Respond- 

ents. - , 


` Mr. Bireshwar Chatterji, for the - Deputy 


Registrar. 


Mitter, J.—This is an appeal under 
s. 15, Letters Patent, against a judgmen 
of my learned brother Bartley, J. : 

It appears that the Maharaja of Tippera 
sued for khas possession of certain lands 
impleading as defendants in the suit, two 
sets of persons, the first set claiming a 
right as superior landlords or talukdars and 
the second set, the tenants claiming to 
hold under them. The suit was decreed 
with costs against. the | 
certain tenants who had joined in con- 
testing. It appears, however, that the costs 
although they were leviable from the land- 
lords and the contesting tenants jointly 
and severally, were, as a matter of fact, 
realized from two of the landlords only. 
These landlords who are the appellants 
before us, brought-a suit for contribution 
against the other defendants, viz., the other 
landlords ‘and tenants who had contested 
with them, the original suit. The:.Munsif 
‘dismissed the suit as against the tenants, 
being of opinion that they were not liable 
to ‘contribute. He, however, decreed the 
suit against the landlord defendants, On 
appeal by the plaintiffs landlords,. the 
learned District Jndge reversed the deci- 
sion of the Munsif so far as he dismissed 
the claim of 
tion as against the tenant defendants. 
The effect of the Appellate Court’s decree 
was that the plaintiffs’ suit for contribu- 
tion was decreed against all the defend- 
ants. Against this decision an appeal was 
taken to this Court and heard by Bart- 
ley, J., who reversed the decision of the 
District Judge and restored that of the 
Munsif. Against this judgment the present 
appeal has been preferred under the 
Letters Patent. 


Iis contended on behalf of the appel- 


lants that the reasoning on which the 
learned Judge of this Court hasrested his 
decision, cannot be sustained. The learned 
Judge ‘of this Oourt has relied on a deci- 
sion in the case of Kisto Chandra Vv, 


landlords and . 


the plaintiff for contribu-,_ 


t 


$. 


x 


A 


`- v. Tasadduq Hossain (2) 


. present case. 


set up any opposite or -exclusive defence- 
in relation to the defence set-up by the. 


1934 
Wise (1), a8 ah authority for. the proposi-_ 
tion that a joint decree itself creates no 
privity or obligation as between co-de- 
fendanis, He has also relied on two 
decisions cf‘ the Allahabad High Court in 
support of the proposition that there can 


be no right to contribution as between. 


different sets of defendants, where opposite 
or exclusive defences are set up: I” akire 
and Nand Lal 
Singh v. Beni Madho Singh (3). He has 
further referred to the case of Sreepati Roy 
v. Loharam (4), and has relied.on certain 
observations of Sir 
effect that if the defendants were acting 
as the servants of the plaintiff or under 
his directions as he was the person who 
claimed the right. 
should pay 


all the damages. Applying the principles 


-laid downin the cases -referred to above, 


the learned Judge has arrived at the con- 
clusion that as the joint decree created 
no privity between the landlords-and the 
tenants who were the cc-defendants, and 
there ‘having been no contract to” 
imburse the landlords, tke suit for con- 
tribution against the ‘tenants, : 
It is argued‘ on behalf of thé appellants 
that the principles laid down in those 
cases cannot apply to 


Here the tenants did ‘not 


landlords’ under . whom they claim the 
tenancy. It seems to us that the defence 
which, was set up-by the tenant-defenants 
was substantially the same asthe -defence 
set up by the landlord defendants. “The 


tenants were equally interested in defend- - 
‘ing the title of their 


landlords in the 
suit brought by the Maharaja of Tipperah. 


-It is, further, to te noticed thatthe decision - 


in the Weekly Reporter case, Kisto Chandra 
v. Wise (1) which is referred to, was a-deci- 
sion which was given prior to the enactment 
of,the Contract “Act of. 1872. It seems tous 
that the matter with relation to contribution 
must now depend on the two statutory 
provisions contaired in the Contract Act, 
viz., ss. 69 and 70 of Hae Act. Section 69 
runs as follows: 


“A person who is interested in the payment of 
money which another is bound by law to pay and 
who, therefore, pays it, is entitled to be reimbursed 


by the other.” 


(1) 4 w R70. 
(2) 19 A 462; A W N1897, 107, > 
(3) 47 ng. Cas. 980; A I'R 1918 AN, 328, 40 A- 672 


-BALI 


ay 7 Y R ast; BLR Sup, Vol, 687, 
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“by law to pay, 
Barnes Peacock to the. 


and derived the bene-. 
. fit, he was the person. who ` 


‘shaw Mulla, 
re-' 


- must fail.. 


‘the facts of the. 


‘apply to such a 


in defending the suis ' 


_which they were “jointly and 
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Tt. is true that, the decteé obtained by 
ie -Maharaja was a dezree for: costs - 
which was payable jointly and sevérally 
by the landlord “defendants and by the 
tenant defendants as well but that -does 
not.render the provisions of s. 69 - inap- 
plicable. It is contended on behalf of the 
respondents ‘that taking strictly the lan- 
guage of s. 69, the payment made- by the 
landlord defendants, was not a ‘payment 


‘of money’ as contemplated by the section, 


which the ‘tenant defendanis were bound ` 
and this argument rested 
on. this reasoning, viz., as- there was a 


-joint and several liability, in other words, 
‘as the money might. have been realized Ly 


the decree-holder- Maharaja by. execution 
exclusively against the landlord defendants, 
the tenant defendants. ‘were not bound 
to pay within. the’ meaning ofthe section. 
We are unable to’ accede to this contention. 
It is true at one time- the authorities 
were not clear on the point as is noticed 
by. Sir Frederick Pollock and Sir Din- 
in their commentary on the 
Contract Act. . The learned Bah observe 
‘28 follows: 

, “whether . this section applies to a suit for con- 
tribution where both the plaintiff and the defendant 
were liable for the money paid by the plaintif, 


“is not clear on the authoritles:” 


and the earlier trend of decisions in some. 
of the cases was that the ‘section did not 
a case. But the view 
‘taken’ in the recent cases is that “this 
section applies to suits for contribution, 


-where both the plaintiff and the defendant 


were liable for the money paid--by: the . 
plaintif.. The learned -authors observed 
that this view was-taken in the cases of 
Ram Lalv, Khiroda Mohini (5), ‘Prosunno 
Kumar v. Jamalud Din (6), Rajani Kanta 
v. Rama Nath (7). Even if the matter 
does not come under s, 69, there can be 
no ‘doubt, that it comes within the wider 
language of s. 70. There seems to beno 
justice or equity in the: view taken by 
the learned Judge of this Court that 
although the landlord, defendants and the 
tenant defendants were equally interested 
brought by the 


Maharaja of Tipperah, they “should not 


` equally bear on costs which were decreed 


against them by a decree of Oourt, by 


severally 
liable to pay.. Mr. Chowdhury who appears 
Oh, 20 Ind. Cas. 569; AIR 1914 Cal, 208; iso w 
Ni 
a 15. Ind. Cas. 55;'A I R 1914 Cal. 672; 180 W N 


(7) 97 Ind, Oas. 56; AIR 1915 Cal, 3i0; 200 J 


20); 19 0 W N 40. 


518. . 
| for the respondents states ‘that this might 


have been the case if. the Maharaja had. 


proceeded to levy execution by. attachment 
. or sale of the properties . of the landlord 
defendants who had sued for contribution. 
‘But we. do not-see any distinction bet- 
ween a case where execution was proceed- 
“ed with by attachment . and sale of the 
properties of those who . 


had been’ arrested because the plaintifis 
paid off the ‘money. There can be no 
doubt that the tenants got the benefit of 
the payment which was made by the 
plaintiffs in ‘the case. We are, therefore, 
. of opinion, that the decision of the learned: 
Judge of this Court must be set aside 
and ‘that of the District Judge testored 
except £o far as respondent No. 2 Rajani 
Kanta Kapali is concerned, as he is said 
- to have died during the, pendency of the 
appeal in this Court, in September 1933, 
i. e, more than three months from now. 
This appeal as against him has abated 
and the decree passed in Second Appeal 
No. 860 of 1930 by Bartley, J., will stand 
in favour of the said respondent or his 
-heirs and. legal representatives. Subject 
to this order regarding -the deceased 
respondent No. 2, Rajani Kanta ` .Kapali, 
the judgment of the learned Judge of 
this Court must be set aside and: that 
.of the District Judge restored.. The ap- 
-.pellants are entitled to the costs of this 
- hearing as: well as of the hearing - before 
„Bartley, J. fa Sate Nae 
Mc Nair, J.—I agree. ee 
D. Appeal allowed.. 


——_—— 


RANGOON HIGH COURT} 
Miscellaneous Appeals Nos. 184, 169 
and 186 of 1933 = 
_ March 29, 1934 
‘Mya Bu AND DUNKLEY, JJ.- 
. E.M.DAWOOD AND ANOTHER — 
a APPELLANTS = 
f © TErSUS 

. -MA KHATUN— RESPONDENT 
-, Lunacy Act (IV of 1912), .s. 12—Legal 
lunatic, 1f preferred to non-heir, as guardian. 

Section 7?, Lunacy Act, operates as a kind of warning 

that particular care should be exercised by the Court, 
~ where a person is entitled to inherit part ' of the 
-property of a lunatic and would, therefore, benefit by 
his: death, to see that the appointment of such person 
“as the guardian of the lunatic is a beneficial one, 
A legal heir havinga greater interest if the lunatic 
di¢s, should not be appointed guardian of the person 
of the minor in preference to another whois a non- 
heir. Fazl Raby. Khatun.Brbi.\) and Amir Kazim 
Ys -Musi Imran (2),teferred to, . a 4 


r 


heir of 


n o Ë. M. DAWÒŌOD v. Ma KHATEN 


had sued for 
contribution and a case where execution ' 


152 10 


Judge, Pegu, dated November 24, 1933. 
TT .Mr. P. B. Sen, forthe Appellants. 
Mr. Thein Maung, for the Respondent. 
Mya Bu, J.—These appeals arise. out. of 
opposing applications under ` Chap.. 5, 
Lunacy Act. The lunatic in question is 


“a Zetbadi Muhammadan lady by the name’ 


.of Ma Bibi. Appellant. Dawood is her 
nephew, being the son of her brother Maung 


F 


‘Mis. A. against an order of the District: 


“Ba Thein who died about 20 years ago.. 


Appellant Ma Amina Bibi is the widow of 


- Maung Ba Thein and mother of Dawood. 
_ Ma Khatun, , the. respondent, isthe elder 
sister of the lunatic, and is, therefore, the - 


‘nearest: surviving relation of the lunatic. 
Ma Khatun applied to be appointed guart- 
dian of the person, and manager of the 
‘estate of the lunatic, while Dawood applied 
‘to be appointed the manager of the estate, 


and Ma Amina Bibi to be the. guardian of ` 


the person of the lunatic. By the order 


“under -appeal, the District Court purports 


to appoint Ma Khatun not only guardian of 
the person but. also 


“guardian of thé property” is inappropriate 


_ to the case, inasmuch as the Lunacy Act, 


‘while providing for the appointment of the 
‘guardian of the person of a lunatic, provides 
for the appointment ofa manager of his 
estate, and nota guardian of his property. 
Anasmuch-as Ma .Khatun is one of the legal 


heirs of thé lunatic, it is contended that-the 
appointment of Ma Khatun as the guardian 


of the person of the lunatic infringes the 
provision of-s.72, Lunacy Act. We consider 
‘that there is force in this contention; for, 
the section provides that the legal heir ofa 
lunatic shall not be appointed to be the 
-guardian -of the person of such lunatic 
unless the Court, for reasons to be recorded 


in writing, - considers that such an appoint- 
- ment is for the benefit of the lunatic. 


The order under appeal. does disclose 
certain reasons, upon which the learned 
District Judge preferred Ma Khatun to Ma 


Amina Bibi for the appointment of guardian. 


of the person of the lunatic. Although 
- these reasons may be good enough to preter. 
one person to another where there is nolegal 
impediment in. ‘either, they are, in our 
‘opinion, quite. insufficient to override the 
spirit of 8.72, Lunacy Act. This section 


-operates as a kind of warning that parti- _ 


cular care should be exercised by the Court, 
where a person is entitled to inherit.part of 
` the property of a lunatic and would therefore 


“benefit by his death, to see that the appoint. , 
ment of such person as the: guardian of the ` 


2 


“guardian of the- 
- property” of the lunatic.. The expression . 


Ha 
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` lunatic. is a beneficial one: Fazl Rab v. 


‘Imran (2). 


Khatun Bibi (1) and- Amir Kazim v. Musi 
The learned District’ Judge 
has overlooked the fact that Ma Khatun’s 


“interest as an heirto the lunatic would be 


_ lunatic would thereby be increased. 


grealer if the lunatic dies before her; 
whereas Ma Amina Bibi is interested in 
seeing that the lunatic survives Ma Khatun, 
as her son’s interest inthe estate of the 
This 
circumstance appears to be insurmountable 
upon grounds stated by the learned District 
Judgein his judgment in preferring Ma 
Khatun to Ma Amina Bibi who is herself 
notan heir. For these reasons we consider 
that the appointment of Ma Khatun as 
guardian of the person of the lunatic 
cannot be maintained. It is accordingly 
set-aside, and we direct that Ma Amina 


` Bibi, the only other applicant to the guar- 


dianship of the person of the lunatic, be 
appointed such guardian. 

Against the appointment of Ma Khatun as 
the manager of the estate of the lunatic, it 
is urgéd that her age, her illiteracy, and her 
indebtedness to her son-in-law Yusoof, are 
matters which render her unfit, or much less 
suitable than Dawood, to be the manager of 
the estate. But it is quite clear that the 
lunatic has lived. under the care of Ma 
Khatun during the pendency of the litiga- 


‘tion which Ma Khatun prosecuted through 


Yusoof in the estate of the deceased eldest 
brother, Maung Maung. This litigation has 


. been prosecuted quite successfully, and 


during the pendency of this litigation both 


‘Ma Amina Bibi and Dawood were content 
- to leave the affairs cf the lunatic entirely in l 


the hands of Ma Khatun and her agent 
Yusoof. Not only that, but Dawood also 
distinctly sided with the widow of Maung 


‘Maung against the interest of the lunatic in 


the litigation. It is only when decrees have 
been obtained through the efforts of Ma 
Khatun, through her agent Yusoof, that 


Dawood comes forward with his application’ 
. for bis appcintment as manager of the 
` estate, in order that the proceeds of the 
. litigation should come into his hands. 


The 
circumstances that .Ma Khatun is sixty 
years of age and isilliterate and is indebted 


to her son-in-law Yusoof do not appear to us 


to be sufficient to show that sheis unfit to 
be the manager of the estate. Yusoof, 


` besides being ihe son-in-law of. Ma Khatun, 


15 the brother-in-law of the lunatic, inas- 
much as he was the husband of Ma Halima 


(1) 15 A 29; A W N i892,.225 ` 


50238 Ind. Oas. 983A B 1917 AN. 456; 39 A 138: 


1b 4 LJ 10, 
152—6ô & 66 
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of the lunatic. : , 

In all the circumstances of the case, the 
pecuniary interests of the lunatic have a 
better chance of being preserved in the 
hands of Ma Khatun than in the hands of 
Dawood. In any event, there is no sufficient , 
reason to interfere with the appointment of 
Ma Khatun as manager of the lunatic’s 
estate. The appointment will therefore be 
confirmed but we direct the District Court to 
proceed to require Ma Khatun to enter into 
a bond, as required by sub-s. (2) of 8. 71, : 
Lunacy Act, and also to fix the allowance 
which the manager should pay to the 
guardian of the person of the lunatic for the 
lunatic’s maintenance under sub-s. (2), s. 74. 


‘The District Court should also fix the dates- 
- for the furnishing of the accounts under 


5.76. Appeal No. 184 is successful in part 


‘therefore there will be no order for costs in 


that case; Appeal No. 185 is allowed with 
costs in both Courts, Advucate’s fee two gold 
mohurs, and Appeal No. 186 is dismissed 
with costa in both Courts, Advocate’s fee 
two gold mohurs. 


Dunkley, J.—I agree. 5 
D, 4 Order accordingly. 





LAHORE HIGH COURT | 
Criminal Revision Petition No. 781 of 1934 

August 2, 1934 ; 
ADDISON, J. 

CHANAN SINGH—AccusEp— PETITIONER 

Versus F 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), s. 406— 4ecused- 
entrusted with property attached by order of civil 
Court - Deliberate refusalto produce it when called 
upon to do so—Offence of criminal breach of trust, 


if constituted. l 
There a person is entrusted with property attached 


by an order of a civil Court and he deliberately re- 
fuses to produce the property when called upon to 
do go, his conduct amounts to a repudiation of his 
trust and he is guilty of criminal breach of trust 
punishable under s. 406, Penal Code. Harnam Singh 
vy. Emperor (1), distinguished, Indar Singh v. Emperor 
(2), referred to. - 


Cr. R. P. Case reported by the District 
Magistrate, Ferozepore, with his No, nil. `. 

Report.—This is a revision against an 
order of Chaudhri -Rattan Singh, Magis- 
trate, First Class, convicting the. accused 
under 5. 406, Indian Penal Oode. ane 

The facts of the case are that the accused 
was entrusted with ce1tain property attach- 
ed by an orderof a Cv C vrb. The 
second: allegation is thatthe accused failed 
to return the property when called upon to 


do 50. ` 
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The grounds'of revision are that there is 
no evidence on that record to show that the 
accused misappropriated or embezzled the 
property entrusted tohim. In this connec- 
tion my attention has been drawn to Har- 
nam Singh v, Emperor 47 Ind. Cas. 875 (1) 
of the Allahabad High Court. In that the 
Hon’ble Judge of that High Court held that 
a Sapurddar failing to return the property, 
did not commit an offence under s. 406, In- 
dian Penal Code, and that the proper re- 
medy was a conviction unders.172. The 
reported case is on all fours with the pre- 
sent case, and I, therefore, forward it to 
the High Court for orders. 

Mr. R. P. Khosla, for the Petitioner. 

Mr. V. N. Sethi, for the Respondent. 

Order.—The firm Hazari Lal-Balmukand 
obtained a decree against Sarwan Singh 
and in execution thereof, attached certain 
movable property of the judgment-debtor. 
This was handed over to .Chanan Singh 
. for safe custody. When the time came to 
auction it Chanan Singh refused to produce 
the property, and a complaint was in- 
stituted against him by the Subordinate 
Judge, Ferozepore. He was convicted of 
criminal misappropriation of the property 
and sentenced toa fine of Rs. 25. A small 
sentence was given as he was an old man 
and as he had paid up ihe amount to the 
decree-holder. Chanan Singh then peti- 
tioned the District Magistrate to report the 
case to this Court to set aside the convic- 
tion and he has forwarded it to this Court 
for orders. Apparently he is of the opinion 
that a conyiction under s. 406, Indian 
Penal Code, was illegal and that Harnam 
Singh v. Emperor 47 Ind. Cas. 875 (1) a 
decision of the Allahabad High Court ap- 
plied. In the Allahabad case there was no 
refusal on the part of the accused to pro- 
duce the property. He simply evaded ser- 
vice. It was for this reason that it was 
there held that he was guilty not of crimi- 
nal breach of trust under s. 406 but of con- 
tempt of Court under s. 172 of the Indian 
Penal Code. In Indar Singh v. Emperor 
(2), however, it was held that where attach- 
ed property is entrusted to a custodian 
the mere exisience in the supurdnama of a 
stipulation that, on failure to produce the 
property, he will be liable to pay a stated 
sum as price does not necessarily absolve 
him from crimip~1 liability for misappro- 
priation. In that case the trustee or cus- 


wae 47 Ind. Oas. 875; 16 ALJ 660; 19 Or, LJ 


(2) 92 Ind. Cas, 585; 48 A 288; 27 Or. 
LJ 270; ALR 1926 ail gon OT TI; AA 
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todian repudiated -bhe- trùst` and stated 


that .he held the property on behalf of a . 


person other than the‘one who entrusted 


him with it, and it was held that he had - 


misappropriated the property just as much 
as he would have been said to misappro- 
priate it if he had been putting forward 
his own claims to it. Inthe case before me 
there was a deliberate refusal of the peti- 
tioner to produce the property and that 
amounted toa repudiation of his trust. I 
have no doubt that he was guilty of erimi- 
nal breach of trust and was 
punished under s. 406, Indian Penal Code. 

I dismiss the petition and direct that ihe 
records be returned. 


N. Petition dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 847 of 1934 
July 19, 1934 
Nastm ALI AND KAUNDKAR, JJ. 
ABDUL JABBAR TALUKDAR— 
DEFENDANT—PETITIONER 
versus >: E a 
SANU BIBI - PLAINTIFF—OPPOSITE --- 
PARTY. _ ae 
Civil Procedure Code (Act V of 19034, 0. XXXIII, 
r, 5 (e)—Application under O. XXXIII—Subsequ- 
ent execution of mortgage under pressure of previous 
loans—Whether comes under r. (5) (e). oes ey 
The agreement referred to in çr. 5, el. (e), 
O. XXXIII, Civil Procedure Code, which authorizes the 
Court to reject an application for permission to sue 
as a pauper is one whichis champertous. Ifa person 
enters into champerty or maintenance agreement for 
the prosecution ofthe litigation, he is not entitled to 
prosecute the suit in forma pauperis. Buta mort- 
gage though executed three weeks after the presen- 
tation of petition, not for any cash but under the 
pressure of previous loans, does not come within 
r.5(e). Bai Chandbaba v. Kuver Sakeb Bapu Sahib, 
(1) and Mansa Puri v. Harbhagabat Puri (2), relied 


on. 

C.R. from an order of the 2nd Court 
Sub-Judge, Pabna, dated May 21, 1934. 

Mr. Bansori Lal Sircar, for the Petitioner. 

Mr. Surajit Chandra Lahiry, for the 
Opposite Party. 

Order.—This Rule is directed against 
an order of the 2nd Court ofthe Subordi- 
nate Judge of Pabna, dated May 21, 1934, 
allowing the application of the opposite 
party Sanu Bibi to sue in forma pauperis, 
The learned Subordinate Judge ona 
consideration of the evidence has come to 
the conclusion that she is a pauper. The 
learned Judge has also found that .a 
mortgage bond which was executed by 
the lady three weeks after the presenta- 
tion of the petition was not for any money 
paid toher in cash but the mortgage was 


properly. 


~a 
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i 
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given under pressure for previous loans 
of her husband. In this view of the 
matter the learned Subordinate Judge 
has allowed her application. 

The only point whichis urged in support 
of the Rule 15 that the mortgage executed by 
the lady isan agreement which she en- 
tered with reference to the subject- 
matter of the proposed suit under which 
the mortgagee has obtained an interest 
in such subject-matter. In our judgment, 
the agreement referred to inr.5, cl. (e), 
O. XXXIII, Vivil Procedure Code and 
which authorizes the Court to reject an 
application for permission to sue as a 
pauper isone which is champertous. If 
a person enters into champerty or main- 
tenance agreement for the prosecution of 
the litigation he is not entitled to prosecute 
the suit in forma pauperis, See the case 
of Bai Chandbaba v. Kuver Saheb Bapu 
Saheb (1), and the case of Mansa Puri v. 
Harbhagabat Puri (2). It is, however, argu- 
ed by the learned Advocate for the 
petitioner that if this view of r. 5, cl. (e) 
O. XXXIII be taken the statutory charge 


. of Government created by r. lu, O. XXXI 


on the subject-matter of the suit would 
be defeated. But in view of the fact that 
the mortgage in this case was executed 
circumstances already mentioned 
after the presentation of the application 
for leave to sue as a pauper and also in 
view ofthe factthat the court-fees form 
a Crown debt and in ordinary circum- 
stances the Crown would be entitled to 
precedence in payment of the debt over 
-all other creditors, we are not in a posi- 


` tion tosay that the learned Judge was 


not justified in allowing the opposite 


_ Party to prosecute the suit in forma pau- 


peris. The Rule is accordingly discharged 
but we however. make no order for costs 
in this rule. ; 

D. Rule discharged. 

(1) 18 B 464. 

(2) 37 Ind. Oas, 172; AIR 1917 All, 186. 





MADRAS HIGH COURT 
Appeal Against Appellate Order No. 184 
` of 1930 
March 7, 1934 
CURGENVEN, J. 
PALLAMPATI LAKSHMINARAYANA— 
| APPELLANT : 
versus | 
LYANAPURAPU SURYANARAYANA 
AND OTHERS—RESPONDENTS 


_._, Gompromise decree—Hxecutability—Gonstruction— 
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Principles—Decree involving periodical payments in 
future in perpetuity—Hxecutability of such decree, 

The question whether a decree is executable has 
to be settled primarily upon the formor language of 
the decree itself. If the form is unambiguously 
that of an executable decree, then it is executable in 
form whatever objections may appear to its execution. 
Only ifit is ambiguous considerations such as the 
apparent intentions of the parties and the presumed 
intention of the Uourt ought to enter. [p. 516, col: 
l. 
Jine test to ascertain whether a decree is executable 
is whether thereis a direct and definite orderto a 
aute Person to do or refrain from doing a definite 
thing. 

There is no provision of law disabling a Court 
from passing a decree directing payment of periodi- 
cal sums of money. The tendency should be against 
deciding that a decree is mnon-executable in effect. 
[p. 517, col. 1] 

Where a promise decree in a suit for recovery of 
certain shops provided, inter alia that the defendants 
shall pay a certain sum of money to the plaintiff 
towards the ground rent of the shops every month in 
perpetuity onthe first of every month and that if 
the money was not paid on the due date, the same _ 
shall be paid with interest thereon at 12 per cent, 
from the date of default ; 

Held, (4) that it was not beyondthe competence of 
the Oourt to pass a decree of this kind ; 

(it) that the decree was clearly executablein form 
even with regard to future rent, even though it in- 
volved the enforcement of periodical payments with- , 
out limit as totime. Sinthayee v. Thanakapudeyan 
(3), Ashutosh Bannerjee v. Lakshimoni Debya (4), 
Lakshman Ramachandra Joshi v. Satyabhamabai (5), N 
Vishnu Shambhog v. Manjumma (6), Kishore Bun 
Mohant v. Dwarkanath Adhikari (8), Ramanathan 
Chettiar v. Balayee Ammal (9). Chaman Lal v. 
Bapubhai (10;, Vinayak Amrit Deshpande v. Abaji 
Haibatrav (11), Kashi Ram v. Sahib-un-nissa (12) 
and Taraprasanna Ganguli v. Naresh Chandra (13). 
relied on, 


. Appeal against an order of the District 


Court, Kistna, at Masulipatam, in 
A. B. No. 50 of 1929, preferred 
against the order of the Court of the 


Subordinate Judge, Masulipatam, in E. A. 
No. 697 of 1928, in O. S. No. 22 of 1919. 


Mr. V. Govindarajachari, for the Appel- 
lant: 

Mr. P. Somasundaram, for the Respond- 
ents, 

Judgment.—In this case the question 
whether a certain portion of a compromise 
decree is executable arises for considera- 
tion. The suit was brought to recover pos- 
session of certain godowns and for past and 
future rent or profits. It was compromised ' 
and a decree passed in terms of the com- 
promise petition filed by the parties. 
plaintiff was not to get possession but the 
defendants agreed to acknowledge him as 
landlord to pay up the arrears and to pay 
future ground rent at certain rates. It ig. 
this last condition with which we are now 
concerned, and the question is whether it 


The - . 


Ni 
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ther it remains merely declaratory. 
lt appears to me that the question whe- 
_ ther a decree is executable has to be settled 
_primarily upon the form or language of 
the. decree itself. If the form is unambi- 
guously that of an executable decree, then 
it is executable in form whatever objections 
may appear to its executions. Only if it is 
ambiguous ought considerations such as the 
apparent intentions of the parties and the 
presumed intention of the Court to enter. 
Now in the present case there seems to me 
no doubt that the language of the decree 
is designed to render it executable. So-far 
as the various payments are concerned, it 
begins by proving what are the amounts 
which the various defendants “shall pay” to- 
wards liabilities already accrued. Then it 
Or Hereafter defendants N 
ereafter, efendants E 
Re 1-9-7, fourth defendant iali aR ca de 
fendants Nos. 5 and 6 shall pay Re, 1-138 and 
the tenth defendant shall pay Re. 1-8-5. to the 
plaintiff and defendants Nos. 2 and 3 shall pay 
Re. 0-12-9, the fourth defendant shall pay he 0-13-56 
defendants Nos 5 and 6 shall pay Re. 0-14-10, and 
‘ the tenth defendant shall pay ke. 0-12-3 to the de- 
fendants Nos. 7 to 9, towards the ground rent of the 
said kottus or shops every month in perpetuity on 


March 1, 1921, and on the Ist of every month subse- 
quently; 


That if the money is not paid on the due date. the 
same shal) be paid with interest thereon at 1? per 
cent. from the date of default; the rent payable 
every month hereafter shall be a first charge on 
the kottus or shopa and the site on which they stand.” 


“The original decree is in Telugu. The | 


English words “shall pay” in the passage 
-above quoted are represented in Telugu 
by “ * * * ° whereas in the earlier 
part of the decreetheystand as “© * a ” 
a slight change of tense in the participle 
which is, 'I think, dueto the fect that in 
the one case a single payment and in the 
other case periodical payments are involved. 
The twa expressions may be rendered as 
‘shall be paying’ and ‘shall pay.’ There 
does not seem the slightest ground in the 
language used for holding that if the decree 
1s executable as regards past liabilities it 
‘is only declaratory as regards future ones, 
"The test to ascertain whether a decree is 
executable is whether there is a direct and 
definite order toa definite person to do or 
- refrain from doing a definite thing. (See 
Lalibai v: Valiram-Ghanshamdas 24 Ind 
“Cas. b61 (1) cited in Banu Mal v. Pars Ram 
(2). In the present instance the decree 
contains directions to certain definite per- 
T wona grt 7 5 L R192, 5 
nd. Ceas. 597; ; 
R 701; Ind, Rul. (1930) keh tae ; eee 
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sons to pay ‘certain amounts of money on 
It appears to me that but’ 
for criticisms unconnected with its form it 
would not occur to any one to contend that 
it was unexecutable. ; 

The objection raised to executing it de- 
pends of course upon the fact that execution 
involves the enforcement of periodical 
payments without limit as to time. The 
question is whether it was beyond the com- 
petence of the Court to pass such a decree 
or whether there is any other legal ob-' 
jeclion executing it according to its tenor. 
Tt is to be noted that this is not the 
same question as whether the Court was 
well-advised to pass a decree in this form, 
which is the point to which some of the, 
arguments used by the Courts below seem 
rather to be directed. It may well be that, 
had the Court's attention been drawn to the 
unusual nature of this part of the compro- 
mise decree, it would not have passed it 
as it stood. But having passed a decree 
executable in form, the questiou is whether 
it can now refuse to execute. It seems to me 
that the time has gone by when objections 
based for example on the Court Fees Act 
could be effectively advanced, and that the 
decree-holder is entitled to hold the Court 
to the consequences of making such a ` 
decree unless its act in doing so was clearly 
ultra vires. 

There has not been cited lo me any pro- 
vision of law disabling a Court from passing 
a decree directing payment of periodical 
sum of money. On the contrary we have a 
fairly close analogy in the familiar main- 
tenance decree. It would perhaps be im- 
proper to attach too much weight to that 
analogy, because when the question has 
arisen whether aCourt can pass such a 
decree usage has generally: been involved 
as sanction for such a course. Thus in 
Sinthayee v. Thanakapudayan (3) it has 
been observed that the practice of all the 
Indian Courts has been for very many 
years to make decrees for payments of. future 
maintenance to Hindu widows and that if - 
the Courts have authority to decree such 
payments it follows that suchdecrees must 
be capable of execution in the same way as 
decrees for payment of money by instal- 
ments may be executed. The learned 
Judges -add that there is nothing which 
they can discover inthe Stamp Act or in the 
Civil Procedure Code to prevent the execu- 
tion of such a decree, In Ashutosh Banerjee _ 
v. Lakshimont Debya (4) the question whe- ~ 

(3) 4MHO R183. 

(4) 19 O 139. 
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ther, where a decree: directs payment of 
maintenance in future, such mainten- 
ance may be recovered in execution of the 
decree was referred to a Full Bench which 
answered it in the affirmative, pointing 
out that this form of decree had existed 
for along time and adding, 

“It seems to us impossible to say that aform of 
decree adopted by all the Oourts of this country, 
sanctioned by the decisions of their Lordships of the 
Privy Council, and which has never been successfully 
attacked, can now be considered irregular. Indeed 
so far from that being the case, it bears a striking 
resemblance to the form of decrees for maintenance 
given by Courts of Equity in England,” 

In Lakshman Ramachandra Joshi v. Sat- 
yabhamabai (5) and Vishnu shambhog v. 
Manjamma (6) reasons are given why it is 
desirable that such decrees should be exe- 
cutable. The decree which was before the 
Privy Council in Maungguiv. Ma Tok (7) 
concerned an annuity and although the 
question related to its executability, no 
exception was taken on the score that a 
decree ofthat kind should not be executed. 
It does not of course follow that because 
the making and execution of maintenance 
decrees providing for future payments of 
maintenance has been recognised as per- 
missible, all kinds of other decrees pro- 
viding for periodical payments should also 
be recognised and acted upon. Apart from 
these maintenance cases one or two judicial 
decisions or dicta appear to have some bear- 
ing upon the question. The Privy Council case 
Kishore Bun Mohant v. Dwarkanath Adhi- 
kari (8) dealt with a decree which provided 
for the periodical supply to the plaintiffs, 
who were officiating priests in a temple, of 
certain articles necessary for the perform. 
ance of worship. So far as appears, the 


“provision in the decree was without limit 


` 


` 


as to time. It was urged that the decree 
was merely a declaratory one but their 
Lordships said that they had no doubt that 
it could be executed. In Ramanathan 
Chettiar v. Balayee Ammal (9) the question 


. arose whether certain terms of a scheme 


settled by suit under s. 92, Civil Procedure 
Gode, could be enforced by the executing 
the decree embodying the scheme. - Rame- 
sam, J., has discussed the general question 
of the executability of such decrees and 
incidentally of other decrees which for this 
purpose would have to be kept alive in- 
definitely. He points out that a decree 


(5) 2 B 494, 
(6) 9 B 108. 
(7) 101 Ind, Cas. 736; (1997) M W N 442. 
(By 21 O 784; 21 1 A 89; 6 Sar. 429 (P O). 
(9) 107 Ind, Cas. 136; 27 L W 39; 39ML T579; A 
1 R1928 Med 614 h 
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awarding maintenance to a widow may be 
executable for nearly a hundred years and 
that a decree giving an injunction in res- 
pect of a lease for 999 years may be execut- 
able for a very long period. He gays: 

“I do not see any reason why there may not be 
some claufe in the seheme which amounts to a 
direction to the defendants to perform some duty, 
such as the payment of money either at a point of 


time or periodically, and why such a direction 
should not be executable.” 


Of course the decree must be definite in 
form, and liability to make the payment 
should not be contingént upon the occur- 
rence of some event, as was the case for 
Instance in Chamanlal v. Bapubhai (10). 
This last case ïs one of those relied upon 
by the learned District Judge but I do not 
think that it is of much assistance. Vina- 
yak Amrit Deshpande v. Abaji Haibatrau 
(11), another case which he cites, was de- 
cided upon particular facts including the 
meaning of “mesne profits.” In Kashi Ram 
v. Sahib-un-nissa 15 Ind. Cas. 389 (19), a 
case of the Oudh Judicial Commissioner's 
Court, it appears that no date was fixed 
for payment and that the language of the 
decree showed that it was merely declara- 
tory. 

My conclusions are that the decree is in- 
disputably executable in form and tbat the 
mere fact that doubt may exist whether it 
ought to be executed is no proper ground 
for attempting to strain the language to a 
contrary effect. Indeed the tendency should 
be against deciding that a decrse is non- 
executable in effect. Taraprasanna Gan- 
guli v. Naresh Chandra (13). As regards 
the legality of sucha decree I cannot find 
that it is beyond the competence of the 
Court to pass a decree in these terms; in- 
deed such a decree even carries with it 
certain advantages, inasmuch as for the 
recovery of fixed sums periodically payable 
the decree-holder will not be driven to sue 
afresh upon the occasion of each default. 
It need scarcely be said that for the avoid- 
ance of multiplicity of suits the procedure of 
the Courts should be as adaptable and elas- 
tic as is reasonably pcssible. Objection has 
been made that a decree requiring payment 
of ground rent in perpetuity does not take 
into account possible changes in amount or 
in the party liable. This again would be a 
ground rather against the passing of such a 
decree than of executing it, and such ques- 


tions may be left until they arise. Considera- 
(10) 22 B €69. 
(11, 12 B 416, 
(32) 14 Ind. Cas. 389; 15 O C 99. 
(13) 143 ind. Cas. 437; 60 O 794, AI R 1933s), 
329; 37 O W N 495; Ind. Rul, (1933) Qal. 438, 
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tions such as these arise also in main- 
tenance cases, and in Sinthayee Y. 
Thanakapudayan (3) and Venkanna Y. 
Aitama (14) have been dismissed as no 
sufficient ground for refusing to pass such 
decrees. It may be that decrees like the 
present should not be passed, but once 
passed, I cannot find sufficient ground why 
execution ‘should be refused. I according- 
ly allow the appeal, set aside the orders of 
the Courts below and direct the Subordi- 
nate Judge to proceed with E. A. No. 697 
of 1928 in O. 8. No. 22 of 1919. The res- 
pondents will pay the appellant’s costs 
throughout. 
A. Appeal allowed. 
(14) 12 M 183, 


amban, 


CALCUTTA HIGH COURT 
Civil Appeal No. 1560 of 1931 
August 25, 1933 
-© M. C. Guoss, J. 
ANNADAPROSAD ADAK—DEFENDANT— 
APPELLANT ` 
versus 
MIHILAL ADAK-— PLAINTIFF AND OTHERS-— 
RESPONDENTS 

Hindu Law—Religious endowment—Debutter 
property—When can be transferred—Shebaits never 
treating it as secular property--Transfer to stranger 
Validity. 

Debutter property can be transferred in certain 
circumstances, e. g., (i) where such transfer is allowed 
by custom, (it) where such transfer is made by one 
of the shebaits to a co-shebait and (iii) where all co- 
shebaits combine to make a transfer to a stranger. 
But wherethe property is debutter and there is noth- 
ing to show that it was ever treated by the shebaits 
as secular property, the transfer to a stranger of such 
property is void. 

Č. A. from the appellate decree of the 
Sub-Judge, Second Court, Hooghly, dated 
January 26, 1931. 

Mr. Hiralal Chakrabarty, for the Appel- 
lant. 

Mr. Nanda Gopal Bannerjee, for the Res- 
pondents. 

Judgment.—This is an appeal by de- 
fendant No.: 7 in a suit for declaration of 
the title of an idol Sridhar Jiu Bistu Thakur 
and for recovery and confirmation of posses- 
sion. The suit was instituted by one of the 
Shebaits making the other shebaits party 
defendants. The facts are not disputed. 
The property in suit is part of an ancient 
debutter property of the idol, Umesh 
Chandra Adak one of the shebaits in 1921, 
made gift of his shabayati rights to de- 
fendant No. 1, whoin 1924 transferred the 
same to defendant No. 4. The present 
suit was instituted in 1928, The learned 
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Advocate for the appellant urges that (a) 
the Court below has not decided what 
kind of debutter the property in question 
is whether itis an absolute debutier or 
whether it is less complete debutier, and 
that (2) assuming that the property to be 
debutier, whether the transfer in this case 
was valid. Now on the question of the 
kind of dedication to an idol the learned 
Advocate has quoted the case of Jagadin- 
dra Nath Roy v. Hemanta Kumari Debi (1) 
In that case their Lordships stated that 
there were two kinds of dedication to an 
idol: (1) dedication of the completest kind 
where the idol is rightly regarded as a 
juridical person capable as such holding 
the property and (2) less complete endow- 
ments in which notwithstanding a religious. 
dedication property descends (and bene- 
ficially) to heirs subject to a trust or 
charge for the purposes of religion, It is 
urged that the learned Subordinate Judge 
in appeal committed an error in law in 
throwing the onus of proof on the defendant 
to show that this debutter was not of a 
complete kind. It is urged that it is for 
the plaintiff to show that this debutter was 
of a complete kind. The facts found by 
the Court below are that this is an an- 
cient dedication, the date of the dedica- 
tion has not been established, but it is an 
old dedication. As the property in suit 
appears to be the- property of the idol 
which is existing at the present date and 
which is duly worshipped it may, in my 
opinion, be presumed that the dedication 
is a proper dedication. 

The real question for detemination is 
whether the transfer in this case -ought to 
be declared invalid onthe prayer of the 
plaintiff. The learned Advocate has rightly 
quoted authorities to show that the debut- 
ter property can be transferred in certain 
circumstances, e. g., (i) where such transfer 
is allowed by custom (ii) where such trans- 
fer is made by one of the shebaits to a 
co-shebait and (iii) where all co-shebaits com- 
bine to makea transfer to a stranger. 
The proposition is quite correct, but in 
this case there is nothing to show that 
there was any custom of transfer of the 
properties of the idol. In this case there 


is no instance on record that any of the ` 


debutter properties was transferred by 
any one in the past. As to transfer to 
a co-shebait such as was made in the 
case of Nirode Mohini Dassi v. Shibdas 
Pal Dewagin (2) neither defendant No. 1, 


(1) 32 0 129; 31 I A 203; 8 Sar. 698 (P O). 
(2) 3 Ind, Cas. 76; 36 0.975; 13 O W N 1084, 


` 


d 


< 


, 


. of the Courts 


_ defendants thereupon 
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to whom the first transfer was made, nor 
defendant No. 7 to: whom defendant 
No, 1 transferred it, was a co-shebait of 
the deity. 

Having regard to the findings of fact 
below, I am of opinion 
that the property in this case was de- 
butter and there was nothing to show 
that it was ever treated by the shebaits 
as secular property. The transfer to a 
stranger in this case was rightly declared 
void by the Courts below. In the result 
the appeal fails and must be dismissed 
with costs. : 


N, Appeal dismissed. 


amaa 


MADRAS HIGH COURT 
Appeal Against Order Nó. 500 of 1929 
March 28, 1934 l 
JAOKSON AND BUTLER, JJ. 
S. T. Ru. CHIDAMBARAM OHETTIAR 
— DECREE-HOLDER—APPELLANT 


versus 
S. A. R. M. ANNAMALAI CHETTIAR 
AND OTHERS—PRTITIONER —RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0O. XXI, 
rr, 89, 90—Limitation Act (IX of 1908), s 14— 
Execution Sale—Proceedings under 0. XXI, r. 89 and 


"0. XXI, r. 90 by different sets of defendants— 


Sale set aside under O. XXI, r. 90—Withdrawal 
of application under O. XXI, r. 89—Sale confirmed 
on appeal—Application to revive proceedings under 
0. XXI, r.83, competency of—Doctrine of revival — 
Equitable considerations. 

Gertain properties were sold in execution of a 
mortgage decree. Some of the defendants applied 
fo set aside the sale under O. XXI, r. 90, Civil 
Procedure Code, some other defendants deposited 
the decree amount in Court on September 3, 1924, 
and applied for setting aside the sale under 

XXI, r. 89, Civil Procedure Code. On Septem- 


. ber 30, 1925, the applications under O. XXI, r. 90 


were allowed and the sale was set aside, The 
second set of defendants thereupon applied for 
permission to withdraw their application under 
O. XXI, r. 89 and their application was thereupon 
‘dismissed as withdrawn’ and their deposit was 
refunded. On November 9, 1923, the High Oourt revis- 
ed the order allowing the applications under O. KAI, 
r. 90 and restored the sale. The second set of 
applied for reviving their 
application under O. XXI, r. 89: 

eld, that the proceedings under O. XXI, r. 89, 
could be revived only if there had been no final 
disposal or there was a wrong disposal, and as in 
the circumstances it could not be said that there 
was no final disposal or a wrong disposal, the 
proceedings could not be revived. Tripura Sunda- 
ram v. Abdul Khadar (1), Sheodheri Ram Prasad 
Rai v. Mahesh Kant Chowdhury (2), Chintaman 
Damodar Agashe v. Balshas (3), Satyanarayana y. 
Gopisetti Narayanaswami Naidu (4), Qumar-ud-din 
Ahmad v. Kawahur Lal (5), Nagendranath Dey v. 


ı Suresh Chandra Dey (6) and Muthu Korakki Chetty 


v, Muhammad Maddar Ammal (7), referred to. 
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Held, further, that s, 14, Limitation Act, was 
not applicable to thecase and equitable considera- 
tions could not be invoked in construing statutes of 
limitation. 


A. against the order of the Court of the 
Temporary Subordinate Judge of Ramnad 
in E. A. No. 307 of 1928 in E. P. No. 884 
of 1923 in O. 8, No. 95 of 1911. 

Mr. M. Patanjali Sastri, V. Raghava 
Chariar, C. S. Rama Rao Sahib and K. R. 
Rama Iyer, for the Appellant. 

Messrs. T. R. Venkatarama Sastri, K. S. 
Sankara Iyerand T. M. Ramaswamy Iyer, 
for the Respondents. 

Judgment.—In O.S. No. 95 of 1911 Ram- 
nad Additional Sub-Court a decree was pas- 
sed on a mortgage, and the mortgaged pro- 
perty was brought to sale in E. P. No. 884 of 
1923. Defendants Nos. 19 to 21 objected to 
the execution, their objection was dismissed 
and they took the matter on appeal to the 
High Court. 

Defendants Nos. 15 to 17 attacked the sale 
under O. XXI, r. 90: 

Defendants Nos. 2 to 3 attacked the sale 
under O. XXI, r. 90. 

Defendants Nos. 19 to 21 also deposited 
the decree amount on September 3, 1924, ` 
and prayed to have the sale set aside under 
O. XXI, r. 89 (E. A. No. 193 of 1924). They 
obtained astay of any further proceedings 
under r. 89, pending disposal of their appeal, 
in the High Court objecting to the execu- - 
tion itself. 

On September 30, 1925, the applications 
under ©. XXI, r. 90, were allowed and the 
sale was set aside. Against this vendee 
interested in Items Nos.1to4 appealed to 
the High Court on October 26, 1925, and 
the vendee interested in Items Nos. 5 and 6 
appealed to the High Court on December 18, 
1925, C. M. As. Nos. 487 and 566 of 1925. 

It is with Items Nos. 5 and 6 that the 
present case is concerned. 

When the sale was set aside defendants 
Nos. 19 to 21 first got their stay order in 
the High Court cancelled, and then applied 
to the Court in Ramnad District for permis- 
sion to withdraw E. A. No. 193 of 1924 which 
they had filed under O. XXI, 1.89. The 
Sub-Court ordered on December 1, 1925. 

‘The application E. A. No. 193 of 1924 
will be dismissed as withdrawn’ and on 
December 3, 1925, the deposit made by them - 
under O. XXI, r. 89, was refunded. 

Then on November 9, 1928, the High 
Court allowed the Appeals Nos. 487 and 
566 of 1925 and the sales were restored in full 
validity, Whereupon defendants Nos. 19 to 
21 presented an application in the Subordij- 
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Date Court E. A. Nos. 307 of 1928 under s.-151 
and O: XXI, r. 89 praying that the sale be 
Cancelled : 

“ Tf necessary by reviving the proceedings in E. A. 
No, 193 of 1924 and by excusing the delay.” 

The lower Court finding that in substance 
the requirements of r. 89, had been com- 
plied with, set aside the.sale in respect of 
Items Nos. 5 and 6. 

The vendee appeals. The time for an 
application under O. XXI, r 89, is 30 days 
from the date of the sale under Art. 166, 
Indian Limitation Act and the applica- 
tion of 1928, is obviously time-barred, 


unless the applicants can make use of their. 


original application which was filed on 
September 3, 1924, and ordered to be dis- 
missed on December 1, 1925. 

As clearly set forth in Tripura Sundaram 
v. Abdul Khadar (1), the prior application 
can only be used if there should have been 
either no final disposal or a wrong dis- 
missal (p. 504*). This is a Full Bench deci- 
sion, and since Mr. Venkatarama Sastri who 
appears for the respondents fully accepts 
this statement of the law his argument is 
, necessarily confined to showing either that 
there was no final disposal or that the 
Court acted wrongly in dismissing the 
application. We do not see how it can 


possibly be said in this case that there was 


no final disposal. It is obviously quite 
outside that line of cases where some such 
order as “struck off” has been explicitly 
or implicitly passed, for statistical pur- 
poses. Because the very essential of an 
application under O. XXI, r. 89, is the de- 
posit, and when the deposit is withdrawn 
there is no room for suggestion that the 
unequivocal order ‘dismissed’ can mean 
otherwise than that there is a final disposal. 
If it were not so, it would have to be held 
that no application no matter what order is 
passed, is even disposed of finally. Nor can 
it be held that the Court acted wrongly. 
Mr. Venkataiama Sastri relies strongly 
upon the phrase ‘may be pleased to grant 
permission’ appearing in the application 
for withdrawal, and argues that the Court 
wrongly decided that a withdrawal was 
necessary, and ought to have granted leave 
to withdraw with liberty to institute a fresh 
application. But this is to overlcok O. X XITI, 
r.4. Buch leave is not and need not be 
granted in execution petitions. The peti- 
tioner has a right to withdraw his petition 


whenever he likes (See Sheodhari Ram 
(1) 143 Ind. Cas, 1; 56 M 491; Ind. Rul. (1933) ` 


Mad. 274; 37 L W 607; 6 M LJ 664; A I R 1933 
Mad 418; (1933) M W N 566 (F. B.) 
*Page of 56 M-—[Ed.] 
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Prasad Rai v: Mahesh Kant Chowdhury (2), ° 
if authcrity need be quoted for so obvious a. 
proposition) and if a petitioner asks permis- 
sion to withdraw, the Court cannot refuse 
that permission, and its consequent order of 
dismissal cannot be held to be wrong. The 
Court is not in the least concerned with 
the reasons for withdrawal, and is not, re- 
quired to adopt such reasons as the justifi- 
cation for its order. At the plaint demand 
for withdrawal, its dismissal is right and 
‘permission’ here is only inserted in the, 
petition for withdrawal by way of courtesy. 
This finding removes this case from the 
second category where the Court has made 
some mistake and ex debito justitiae is con- 
strained to set the matter right. 

The difficulty under which the respond- 
ents labour in face of the pronouncement in 
Tripura Sundaram v. Abdul Khadar (1), is 
well illustrated by the cases cited in sup- 
port of the argument on their behalf. 

In Chintaman Damodar Agashe v. Balshas 
(3), it is held that an order: 

“ This darkhast is disposed of. This darkhast to 


be placed on the record along with the papers men- 
tioned below.” 


did not amount to a final disposal ; but 
the terms are in no way parallel to those 
of the present dismissal order coupled with 
the withdrawal of the deposit. In Satya- 
narayana v. Gopisetti Narayanaswami 
Naidu (4), it is held that an order “struck 
off” when ‘it is difficult to avoid a suspicion 
that the striking 
ther unconnected with the quarterly statistics’ 
is not final disposal, and again the terms 
and circumstances are very different from, 
the present case, In Qamar-ud-din Ahmad 
v. Kawahur Lal (5), the order (that the 
record be not sent to the Collector's Court) 
is held “to be in no sense a final order,” 
which can hardly be said of the present 
order ‘ dismissed.’ 

These cases, therefore, in no way advance 
the respondents’ argument. And there is 
cer!ainly no case which has ever held that 
an order “ dismissed’ upon a petitioner's 
application for withdrawal is wrong. 

It is then argued that the petition s' ould 
be allowed to proceed cn some general 
ground of equity. Section 14 Indian Limi- 
tation Act obviously has no direct appli- 
cation for the petitioner was prosecuting 


(2) 65 Ind Oas, 122; 1 Pat. 232; 3 P L T 445; ` 


ATR 1922 Pat. 525. 
(3:16 B 294. 
(4) 38 Ind. Cas. 300; 5 L W 201; 2) ML 

T 88. 


(5) 27 A 334; 32 I A 102;10 LJ 38; 2ALJ 


397; 7 Bom. L R 438; 90 W N 60i; 15 M L J 258; . 


8 Sar. 810 (P.O) 


off the file is not altoge- | 


4 


Y 


y 
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-Sastri does not seek to traverse. 
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‘no other civil proceeding ina Court with- 
out jurisdiction, but, it is argned, its prin- 
ciple should be applied, because if peti- 
tioners had not thought the Subcrdinate 
Court's cancellation of the sale to be final, 
they” would not have withdrawn their peti- 
tion. This is precisely one of those equit- 
able considerations which the Judicial Com- 
mittee has ruled to be out of place in con- 
struing the provisicns of the Limitation 
Act (Nagendranath Dey v. Suresh Chandra 
Dey (6) and it wasin the light of that rul- 
ing, because certain decisions of our Court 
rather tended to import such considerations, 
that the Full Bench in Tripura Sundaram 
v. Abdul Khadar (1), was constituted. It is 
now too late to cite stray observations in 
Muthu Korakki Chetty v. Muhammad Maddar 
Ammal (7), 28 warranting the importation 
of equity, for that ruling has been fully 
discussed and explained in the later Full 
Bench ruling in Tripura Sundaram Vv. 
Abdul Khadar (1), which Mr. Venkatarama 
Nor can 
it be now said on the strength of the older 
ruling that a new cause of action arises 
upon the removal of the obstacle. It would 
indeed be a curious state of the law if a 
party obliged by statute to petition and 
deposit within 30 days, were allowed to 
take advantage of the peculiar circum- 
stances of this case, and so to have three 
years in which to apply to set aside the 
sale upon the ‘ new cause of action ’ arising 
when the High Court held the sale to be 
valid. The short answer to such a phantas- 
magoria is that persons who claim peculiar 
statutory privileges must strictly observe 
the statute. The petitioners were bound 
to apply within 20 days, and when they 
withdrew their application on the hazardous 
supposition that the cancellation of the sale 
would be upheld on appeal, they acted 
entirely at their own risk. No one, and 
certainly not the Court, pressed them to 
withdraw. They themselves had obtained 
a stay of the application and common prud- 
ence should have prompted them to abide 
the result of the appeal. Having chosen 
to gamble on that result, they cannot now 
hold the Court to blame, or pose as the 
innocent victims of circumstance. 

The judgment supporting ihe order 
under appealis marred by special plead- 

(6) 137 Ind. Oas. 529; 63 M LJ 329; AIR 
19388 P O 145; Ind. Rul. (1932) P O 195; 36 O W 
N, 803; (1932) A L J 643; 3t Bom. L R 1065; 55 O 
L J 528; 33 P LR 621; 35 LW 7;9CW N 681; 
(1932) M W N 817; 591 A 283,6001 (PO. 


* (7). 54 Ind.Oas. 66; 43 M 185; 26 M L T 459; 38 
MLJL. > 
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ing. It cannot really be held that petitioners’ 
withdrawal was conditional, or they merely 
invited the Court to strike off their appli- 
cation. And in discussing the question 
of equity the learned Sub-Judge had not 
the advantage of the decision in Tripura 
Sundaram v. Abdul Khadar (1). 

The appeal is accordingly allowed with 
costs throughout from defendants Nos. 19 
to 21. E.A. No. 307 of 1928 must stand 
dismissed so far as it concerns 2nd respond- 
ent below. 

A. Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONEF'S 
h COURT 
-Second Civil Appeal No. 267 of 1931 
July 28, 1934 
Grouse, A. J.C. 
HAZARILAL— DEFENDANT -- APPELLANT 
DETSUS 
SINGHAI KHUBCHAND AND ANOTHER 
—Puaintirrs RESPONDENTS 

C P. Tenancy Act (I of 1920), ss 65, S838—Remission 
under, if applies to sub-tenants - Remission of sub- 
rent by Government for a particular year- Sub- 
tenant, if acquires right to hold land rent-free. 

Remission under s.65, O P. Tenancy Act applies 
to sub-tenants also. Sheosahai Brahman v. Hari 
Shankar (2), relied on. 

lf by virtue ofthe Government notification the 
sub-rent for a particular year was remitted, then the 
sub-tenant whohad at first the right to hold it on 
payment ofa certain rent, acquired the right to hold 
it for that year without any rent at all. The expla- 
nation tos. 83, O. P. Tenancy Act makes no distinc- 
tion between concessions granted by landlords and 


those granted by the Government and binding on the 
landlords, 


S. C. A. from the decree of the Additional 
District Judge, Jubbulpore, dated Janu- 
ary 20, 1931. < 

Mr. W. B. Pendharkar, for the Appel- 
lant. 

Mr. S. B. Gokhale, for the Respondents. 

Judgment.—tThis is a suit for the re- 
covery of Rs. 66 sub-rent of land leased 
by the plaintiff to the defendant for the 
year 1927-28. The land revenue and rents 
of the village were remitted by Govern- 
ment for that year and the defendant 
claimed that under s. 65, Central Provinces 
Tenancy Act, the concession extended to 
him. His plea succeeded in the first Court, 
but the lower Appellate Court, relying on 
‘an unpublished ruling of this Court to be 
found in Jagannath Ram Kishen v. Laksh- 
mibai (1), held that the remission did not 
apply to sub-tenants and therefore allowed 
the plaintiff's claim. The sub-tenant has 
therefore come up in second appeal. The 

(1) 108 Ind. Cas, 881; AI R 1928 Nag. 149; 
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piaintiffs-respondents take a preliminary 
objection that under s. 83, Central Provin- 
ces Tenancy Act, no appeal lies. The 
appellant's learned Pleader admits that 
ordinarily no appeal would liein a suit for 
arrears of sub-rent, but he relies on the 
proviso and explanation to this section 
saying that the appeal is saved because 


it involves a question relating to an in- ` 


terest inland. The explanation reads: 

“For the purpose of this section a right to hold 
land rent-free or on favourable terms shall be deem- 
ed to be an interest in Jand.” 


Counsel for the respondents counters 
_this argument by saying that it applies only 
to questions about lands such as muafi 
khairati, muafi khidmati, and that although 
the rent in the present case was remitted, 
that does not make the land “rent-free.” 
He would, therefore, restrict the use of the 
expression ‘“‘rent-free” and distinguish 
it from “free of rent.” He says that the 
expression in the section has reference to 
cases mentioned ins. 73, Land Revenue 
Act, where an inquiry is contemplated by 
the Settlement Officer. That section, how- 
ever, refers to land held free of revenue. 
I find in s. 99, Central Provinces Tenancy 
Act, rules about inquiry into rent-free 
grants. That section excludes the case of 
sub-tenants for the reason no doubt that 
the fixing of rent of sub-tenants is more a 
- matter of private contract. I do not find 
anywhere that the term “rent-free” is a 
technical one or defined in the Acts. If 
by virtue of the Government notification 
the sub-rent for that year was remiited, 
then the sub-tenant who had at first the 
right to hold it on payment of a certain 
` rent acquired the right to hold it for that 
. year without any rentat all. Theexplana- 
tion makes no distinction between conces- 
sions granted by landlords and those grant- 
ed by the Government and binding onthe 
landlords. I-think that, without any 
-straining of the language, it must be held 
in the present case that the defendant 
“had that right to hold land rent-free and 
that a question relating to an interest in 
land had been determined between the 
parties to this suit and therefore the ap- 
peal lay. This point was not raised 
in the lower Appellate Court, but being 
one of law could be raised at any -stage. 
The learned Counsel for the respondents 
` admits that if the appeal lies, it must 
succeed, as the point at issue is covered 
by Sheosahat Brahman v. Hari Shankar (2). 
This ruling, which dissented from Jagan- 


(2) 144 Ind. Oas. 191; A IR 1933 Nag. 76:29 N L 
R 10; Ind, Rul, (1933) Nag, 207, 


NANUN V. LACHHMNLAL 


1521 0 


nath Ram Kishen v. Lakshmibai (1), had not 
been given at the timeof the lower Appel- 
late Court’s decision, The appeal, therefore, 
succeeds, The decision of the lower Ape 
pellate Court is set aside and the decree 
of the first Court is restored. The respond- 
ents will bear costs throughout. 
N, | Appeal succeeds. 


LAHORE HIGH COURT 
First Civil Appeal No. 2290 of 1929 
July 19, 1934 
HILTON AND Raner Lat, JJ. 
NANUN—P.atntirr — APPELLANT 
| versus 
LACHHMAN-—DEFENDANT—RESPONDENT 


Debtor and creditor—Amount claimed exceeding 
enormously sum originally advanced—Whether sufi- 
cient ground to hold transaction unconsctonable— 
Usurious Loans Act(X of 1918), if applies—Com- 
pound interest--Whether oppressive—Relief to debtor, 
af canbe given on ground of simple hardship in the 
absence of evidence of undue advantage taken by 
creditor. 

If a debtor does not choose to pay, he cannot come 
plain if the amountof interest reached an enormous 
figure in course of time. The mere fact that the 
sum claimed exceeds enormously the amount origi- 
nally advanced will beno ground for holding the 
transaction unconscionable. It must also appear that 
there was something unconscionable either in the 
original dealings or inthe subsequent stages of the 
transaction. Balla Mal v., Ahad Shah (||, referred 
to j 

There is ncthing inherently wrong or oppressive 
in a lender's securing for himself compound interest 
after the borrower has for a considerable time neg- 
lected to pay the debt he owes or the interest ac- 
cruing due upon it which he has contracted to pay. 
However improvident atransaction may be, it is 
difficult for a Court of Justice to give relief on 
grounds ofsimple hardship in the absence of any 
evidence to show thatthe money-lender had unduly 
taken advantage of his position, Aziz Khan v. Dunit 
Chand (2), referred to. 

Where interest was capitalised as a rule after every 
three years and it was not even complained by the 
debtor that the rate of interest was excessive at any 
stage of the dealings, the mere fact that the case is a 
hard one, and that for a principal of Rs, 23, a sum of 
Rs. 5,250 is demanded as a result of accounts lasting 
for about 30 years, is no ground to refuse the claim 
of the creditor, and the Usurious Loans Act does not 
apply to the transaction. f 

F.C. A. from the decree of the Senior 
Subordinate Judge, Hissar, dated June 26, 
1929. 

Pandit Nanak Chand, for the Appellant. 

Mr. Nihal Chand Mehra, for the Responds 
ent. j 

Rangi Lal, J.—The suit out of which 
this appeal has arisen was brought on the 
basis of a balance of account struck by the 
defendant fora sum of Rs. 3,900 together 
with interest thereon at the rate of 1 per cent, 


per mensem. The total claim was for 


t 


: fair. 
“were not struck at frequent intervals. 
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Rs. 5,250. The trial Court held that the 
case fell under the purview of the Usurious 
Loans Act. The account forsix years before 
the balance was therefore opened and a 
decree was passed for a sum of Rs. 2,482. 
This sum represented Rs. 1,632-3-6 on ac- 
count of a balance struck in 1920 together 
with interest on it at 6 percent. per annum. 
plaintiff has appealed and has pressed his 
claim for the full amount sued for. The 
only question for decision is whether Act 
X of 1918 applies to the case or not. The 
learned Subordinate Judge has made the 
following remarks in this connection : — 

“The only principal due is Rs. 23 and for this 
sum of Rs. 23, Rs. 5,250 is being demanded. It is 
true that the account has lested for about 30 years. 
But to decree aclaim to the extent of Rs. 5,250 
for only an unpaid amount of 23, sounds like a 
Shylock’s pound of flesh. It was forthe plaintiff to 
show that there was fairness in his dealings with 
the defendant and that he took no advantage of 
simpleness of the defendant. The dealings were 
with a clever money-lender and with an illiterate 
agriculturist. Under the circumstances the money- 
lender could take advantage of the simpleness of 
the defendant. He has not shown me that the 
advantage was not taken of the simplicity of the 
defendant and that the periods at which the com- 
pound interest was charged were fair and that the 
account should not be re-opened. Interest in this 
case is sufficient to show that the transaction was 
subsequently unfair between the debtor and the 
creditor. I hold that Act No. X of 1918 is applicable 


to this case,and under that Act, I open the account 
6 years before the balance.” 


It is clear from these remarks that ihe 
learned Judge did not approach the case 
in astrictly judicial spirit. He was carried 
away by the fact that the unpaid princi- 
pal of Rs. 23 had sweiled to such enormous 
proportions. He was alsoinfluenced by the 
‘wrong assumption that the plaintiff was a 
clever money-lender and the defendant was 
an illiterate agriculturist. The fact of tne 
matter is that botn are Jats and there is 
nothing on the record to show that the 
plaintiff is cleverer than the defendant. 
It has not been held that the rate of in- 
terest charged was excessive. The account 
shows that the rate agreed upon between 
the parties was 2 per cent per mensem when 
the dealings started. This rate was reduced 
to Rs. 1-9 per cent per mensem 5 years 
later and tol per cent per mensem when 
the balance of Rs. 3,900 was struck on 
April 16, 1926. Small remissions of inte- 
rest were also given on each occasion 


. when a balance was struck. It cannot 


therefore be said that the interest is exces- 
sive and that the transaction was, as bet- 
ween the parties thereto, substantially un- 
The account shows that balances 
The 
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dealings started in Sammat 1956. The 
first balance was struck in 1958. The 
second balance was struck . in 1961, the 
third in 1965, the fourth in 1966, the fifth 
in 1970, the sixthin 1974, the seventh in 
1977, the eighth in 1980 and the last in 
1983. There is nothing whatever to indi- 
cate that the plaintiff took any unfair 
advantage over the defendant or wasin a 
position to do so. In fact, he agreed to 
a reduction in the rate of interest from 
time to time as that debt continued to 
swell. It can hardly be urged that the 
rate charged ab any time was excessive 
under the circumstances of the case. If 
a debtor does not choose to pay he can- 
not claim if the amount of interest reaches _ 
an enormous figure in course of time. It 
has been held by their Lordships of the 
Privy Councilin Balla Mal v. Ahad Shah (1) 
that the mere fact that thesum claimed ex- 
ceeds enormously the amount originally 
advanced will be no ground for holding 
the transaction unconscionable. It must 
also appear that there was something un- 
conscionable either in the original dealings 
or in the subsequent stages of the transac- 
tion. As regards compound interest their 
Lordships made the following observa- 
tions :— 

“There is nothing inherently wroag or oppressive 
in a lender's securing for himself compound inte- 
zest after the borrower has fora considerabletime 
neglected to pay the debt he owes or the interest 
accuring due upon it which he has contracted to 
pay. The borrower cannot acquire the merit simply 
by breaking his contract. Bankers are, in fact, in 
this country in the habit, in the ordinary courseof 
their business, of cepitalising the interest accruing, 
on overdrawn current accounts every six months 


as long asa debit balance against the customer re- 
mains due.” 


In Aziz Khan v. Duni Chand (2) their 
Lordships of the Privy Council held that how- 
ever improvidenta transaction may be it 
is difficult for a Court of Justice to give relief 
on grounds of simple hardship in the absence 
of any evidence to show that the money- ` 
lender had unduly taken advantage of 
his position. In the present*case the in- 
terest was capitalised asa rule after every 
three years and the defendant cannot 
therefore complain that the claim containg 
an excessive amount on account of com- 
pound interest. It was not even alleged by 
the defendant that the rate of interest 
was excessive at any stage of the dealings, 

(1) 48 Ind. Oas. 1; 124 P R1918; 35 M L J614: 
16 A LJ 905; 23 O WN 233; 25M L T55; 180 P 
W R 1918; 290 LJ165; 1U P LRP O25; 21 
Bom. L R 558 (P 0). 

(2) 48 Ind. Cas. 933; 101 P R 1918; 23 O W N 130; 
165 P W R1918 (P O). 
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The case is no doubt a hard one but the 
defendant is not in my opinion, entitled 
to any relief underthe law. I would, there- 
fore, accept the appeal and decree ‘the 
full claim. The lower Court allowed the 
plaintiff his full costs. In this Court under 
the circumstances of the case I would leave 
the parties to bear their own costs. 

- Hilton J.—I agree, 

N. Appeal accepted. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 87 of 1931. 
February 22, 1934 
MADBAVAN NAIR AND ANANTAKRISHNA 

AYYAR, Jd. ‘ 

AKAVANDE MULANHUR 
VATAKETHIL KIZHAKKE NAYAR 

VEETTIL KARNAVASTRI SREEDEVI 
NEITHIAR AND OTHERS — APPELLANTS 
versus 
AKAVANDE MULANHUR ELAYAT 
VATAKKE NAIR VEETTIL, 
KARNAVAN PERUVUNNINAIR 


“AND OTHERS — RESPONDENTS, 

Malabar Law—Partition—Mode of division—Per 
capita or per stirpes—‘Tavazhi’, meaning of. 

Under the Marumakkatayam law the division of 
tarwad properties should be per capita and not 
per stirpes The earlier decisions on the subject 
only lay down that those members who were minors 
at the time of a partition effected with the consent 
of all the adult members cannot, on attaining 
majority, claim to set aside the partition, merely 
on the ground that it was effected per capita or 
per stirpes without showing that they had been 
really prejudiced. Naraini Kuthi Amma v Acshutan 
Kuthi Nair (1), Veluthakkal Cherudevi v, Velu- 
thakkal Tarwad Karnavan Kelappan Nair 12), 
Ramamurthi v. Yechuri Ramamma (3), Sulaiman 
v Bugethumma (4) and Chathnath Iluvapadi Amma 
v. Chathnath Kunhunni Menon (5), and other cases 
discussed. 

The opinion of Sundara Iyer, J. ing ML J 135 at 
p. 145 (Notes), followed. 

A male member alone cannot constitute a tavazhi, 
A, a female governed by the Marumakkatayam law 
died leaving two daughters B and C and one son 
D. Theeldest daughter B hadthree daughters one of 
whom had five children, C's tavazhi consisted of six- 
teen members including herself A's sister's daughter 
died without issue andthe question arose whether 
her properties were divisible amongst A's descend- 
ants per capita or per stirpes: 

Held, that the division must be per capita, C's 
tavazhi being entitled to 16 shares, B's tavazhi to 
9 shares, and D one ehare 

L. P. A. against the judgment of Mr. 
Justice Curgenvan, dated September 16, 
1931 in Second Appeal No. 713 of 1930 
preferred to the High Court against the 
decree of the Court of the Subordinate 
Judge at Ottapalam in A. S. No. 77 of 
1928 (O. 5. No. 266 of 1925 D.M. C., of 


Ottapalam). 
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Mr. T. R. Ramachandra Ayyer for 
Messrs. K. Kutti Krishna Menon and M. 
Chinnaphan Nair, for the Appellants. 

Mr. B. Sitarama Rao for Messrs. S. 
Venketachala Sastri and N. R. Sesha Ayyar, 
for the Respondents. 

Madhavan Nair, J.—Plaintiffs are the 
appellants. The suit out of which this 
Letters Patent Appeal arises was instituted 
by the plaintiffs for partition and recovery 
of their share of the plaint properties, 
together with mesne profits. The properties 
belonged to one Kunhu Neithiar who was 
thelast member ofa tarwad. The relation- 
ship of the parties will appear from the 
following genealogical table found in the 
Munsif's Judgment. 


OHUMMU NEITHIAR 





Ittiyachi Nethiar ` 
Kunhu Nethiar. 


Kummini Nethiar 





| | 
lst lst Ji 
defendant defendant. ` 





| | 
6th Kuohikavu 
plaintiff Nethiar 


| 
5th 
plaintiff 


| 
2nd 
plaintiff. 
MA sili. | 
plaintiffs plaintiffs plaintiffs 
Nos Nos. Nos. 
4and7 14 tol6. 3and10 
to 9. to 13. 


| 
| 
4th 
defendant 


defendants 
Nos 6 to 10. 


The plaintiffs and defendants Nos. l to 
10 are the descendantsof Kummini Nethiar 
who was the deceased Kunhi Nethiar's 
mother’s sister. Kummini Nethiar died 
leaving three children, the lst defendant 
and the lst plaintif, daughters, and the 
2nd defendant, a son. First defendant's 
descendants are defendants Nos. 3, 4,5 and 
6 to 10. The Ist plaintiff's descendants 
are plaintiffs Nos. 2, 5, 6, 4, 7to9, 14to16, 3 
and 10 to 13. The descendants of 
Kummini Netheiar devided themselves on 
per capita basis into three branches con- 
sisting of the plaintiffs, defendants Nos. 1 
and 3 to 10 andthe 2nd defendant by a 
deed of partition, Kummini Nethiar was 
the lastto divide from the branch of the 
deceased Kunhu Nethiar. It is not now 
disputed that the heirs to Kunhu Nethiar's 








| 
3rd 
defendant. 


| 
5th 
defendant. 


N 


X 


Wd 


. point, 
. the following observation of the learned 


. and not per capita. 
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properties “are the three divided tavazhies 
descended from Kummini Nethiar. 

The plaintiffs form an undivided group of 
16 members. They claimed that the proper- 


| ties of Kunhu Nethiar should be divided into 


26 equal shares of which 16 shares should 
be allowed. to their branch. Defendants 
Nos. 1 and 3 to j0and the 2nd defendant 
claimed that the properties should be 
divided into 3 equal shares an‘! that one 
share should be given to euch of the 
branches. Thecontest between the parties 
relates to the question whether the division 
of the properties should be per capita, as 
contended for by the plaintiifs or per stirpes 
as contended for bythe defendants. If the 
plaintiffs’ contention is accepted, they will 
be entitled to a larger share of the prop- 


. erties than they would get according to the 


defendants’ contention. 

The learned District Munsif held that the 
division of the properties should be per 
stirpes and not per capita and passed a 
decree on that basis. This was set aside by 
the learned Subordinate Judge who held 
that the partition should be per capita and 
not per stirpes. In second appeal. the 
decision of the learned Subordinate Judge~ 
was set aside and that of the District Munsif 
was restored by Cargenven, J. This Letters 
Patent Appeal is against his judgment. 

The variations of opinion noted above 
shows that the question whether the parti- 
tion of tarwad property under the Malabar 
Law should be according to the tavazhi (per 
stirpes) or according to the individuals (per 
capita) is not quite an easy one to decide. 
This diffculty arises from the fact that 


. compulsory partition is not allowed under 


the Malabar Law; and so necessarily, there 
are no decisions directiy bearing on the 
Curgenven, J., based his decision on 


Judges in Narain Kutti Amma v. Achutan 


. Kutti Nair (1) that 


“The authorities show conclusively that partition 
per stirpes, or, what comes to the same thing, 
partition by ‘tavazhies, has, to say the least, a 
greater body of authority in its favour than 
partition per capita”. 


In that case it was held that members of 
a Malabar tarwad who were minors when a 
partition was made with the consent of all 
the adult members at the tine, cannot 
upset the partition on the ground that the 
division was per stirpes, namely by tavazhies 
This decision cannot 
in my opinion be understood as deciding 
that partition under the Malabar Law of 


(1) 51 Ind. Cas. 10; 42 Mt 292; 25 ML T 83; 36 
M LJ 529 
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tarwad properties should be per- stirpes 
and not per capita. What was decided 
was only this, that a partition which was 
effected with the consent of all the adult 
members cannot be said to prejudice those 
who were minors atthe time of the parti- 
tion, on the mere ground thatthe method 
of partition adopted was per stirpes and 
not per capita. This appears to be clear 
from the reference made in the judgment 
to the decisions in Veluthakkal Cherudevi v. 
Veluthaktal Tarwad Karnavan Kelappan 


Nair (2) and Ramamurthi v. Yechuri 
Ramamma (3). In the former case 
Sankaran Nair, J, ovserved : 


“Such a partition would ordinarily be binding 
on the minors, but if on attaining majority they 
are able to show that they have been prejudiced 
that partition could be re-opened, ete,” 

In the latter case it was pointed out that 

“The partitions effected by the adult members of 
the family are binding on the minor members in 
the absence of negligence or fraud”. , 

In another decision of this Court relied 
on by the respondents (in S. A.) appellants, 
A. S No. 287 of 1918, which was apparently 
not brought to the notice of Curgenven, J., 
the impropriety of partition agreed to by 
allthe adult members was cnce again 
raised by the members who were minors at 
the time of the partition not on the ground 
that the partition effected was per stirpes 
but onthe ground that it was per capita 
when it should have been per stirpes. 
The learned Judges repelled this conten- 
tion and made the following observations 
which show the exact scope of that decision 
and also of the decision in Narainit Kutti 
Amma v, Achutan Kutti Nair (1) referred 
to in their judgment: 

“The appellants contended that the partition was 
improper because the division was per capita when 
it should have been per stirpes. There is no rule 
that a partition per capita is bad on that account 
alone, It must be left largely to the parties toa 
partition to decide how far it should be per capita 
and how far per stinpes, No rigidrule can be laid 
down on the point, As partition can only be 
effected by consent of parties, it will be a serious 
obstacle in the way of partition if any rigid rule 
is laid down as contended. We are of opinion that 
there is no Rule that a partition per capita should be 
considered as in improper partition by itself”. 

The substance of the two decisions read 
together is only this, that the minors at the 
time of partition on attaining majority 
cannot claim toset aside the partition on 
the ground thatthe partition effected was 
per stirpes or per capita ; they will have 
toshow real prejudice to set aside the 


@) 34 Ind. Cas, 818; 31 ML J 879; (1917) M W N 


106 
(8) 33 Ind Cas. 30 M L J 308; 3 L W 


322, 


961; 


596 
partition, and the adoption of either of the 
above methods, which can have been 
according to law only by the consent of all 
the members, cannot be said to prejudice 
them. Viewed in this light, neither the 
decision in Naraini Kutti Amma v. 
Achuta Kutti Nair (1) nor the decision in 
A. 8. No. 237 of 1918 helps us in this case. 
The same may be said about the decision in 
B. A. No. 656 of 1922. In that case the 
observations already quoted from Naraini 
Kutti Amma v. Achutan Kutti Nair (1) 
were used to support the proposition that as 
a male cannot found a tavazhi he must be 
excluded from the division altogether. It 
was held that the learned Judges in 
Naraini Kutti Amma v. Achutan Kutti 
Nair (1) did not mean any such thing. 
In Sulaiman v. Bugeththumma (4) the 
Judicial Committee observed in a case 
from Malabar in which the parties were 
governed by the Marumakkathayam Law. 

“Jt is true that ior the purpose of arriving at the 
proper mode of division there is a reference to 
the tbree stccks of descent, Bavumma, Kunhi 
Kathiya, and Thaki, but this was so of necessity, 
and was merely an application of the rule that 
division for the purpose of partition is stirpital, 
though, as between the member of any one class, it 
is capital.” 

These observations relied on by both 
parties in support of their respective argu- 
ments are not conclusive on the question 
that we are called upon to decide, thas 
question not being before their Lordships 
and their observations having been made 
with reference to the mode of division 
adopted in a razi petition referred to as 
Ex. XLII in the suit. The decision in 
Chathnath Iluvapadi Ammu v. Chathnath 
Kunhunni (5) does not deal with the ques- 
tion under consideration, This being the 
state of the authorities, and there being no 
evidence as to custom, which if available 
would be the deciding factor, we have to 
arrive at our conclusion on the general 
principles underlying the Malabar Law. 
There are no doubt passages in Wigram’s 
book (page 6) on Malabar Law and in 
. Strange’s Manual of Hindu Law (see s. 389) 
. which may support the contention that 
partition must be per stirpes and not per 
‘capita. The views of these ‘and other 
writers were examined by Sundara Ayyar. 
J., in an article on ‘Topics of Malabar Law” 
appearing in9 M. L. J. 185 at p. 140 
In that article the view is propound- 

(4) 39 Ind, Gas. 243; 32 M L J 137; (1917) M 


W N 213; 1 P L W 210; 21 M L T 213; 250 
L J 278; 21 O W N 553; 19 Bom. L R 439 


P 0O) 
(5) 4 ML J4. 
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ed that division is made not per stirpes but 
per capita. With this view I agree. Mr. 
Strange’s observation that the basis of such 
a division would be according to the 


thavazies or branches of the family does not, 


mean necessarily that the property given 
to the members of the thavazies on parti- 
tion is not allotted per capita. Mr. Wigram 
refers to a decision of 1810 by the Provin- 
cial Court of Western Division but the 
decision not being available due weight 
cannot be given to the author's statement 
that partition is made per stirpes and not 
per capita. The opinions referred to are 
no doubt entitled to consideration but they 
cannot be given the weight of decisions 
of Courts of Law. Having regard to the 
fact that there are no reported decisions 
either way, the question has to be decided, 
as already stated, on the general princi- 
ples underlying the Malabar Law. 

In this Court Mr. Seetharama Rao raised 
a new point of law which was not raised 
at any previous stage. I will deal with it 
first. Jt will be observed that the proper- 
ties sought to be divided belonged to the 
deceased Kunhu Nethiar and the present 
claimants claim it as her heirs. It is 
argued that the case being one of collateral 
succession, the nearest heirs entitled to it are 
the lst defendant, the Ist plaintiff and the 
2nd defendant and that the claims of the 
others being claims of people more remote 
should be rejected. This would be s0 
according to the Hindu Law, but the ques- 
tion has not been raised or decided under 
the Malabar Law. In support of his con 
tention Mr. Seetharama Rao referred us to 
in Krishna Nair v. Damodarram Nair (6) in 
which it was decided that self-acquisitions 
of a female member of a Marumakkathayam 
tarwad do not lapse on her death to her 
tarwad but descend to her tavazhi, which 
will be her issue if she has any, and in the 
absence of the issue her mother and her 
descendants. In this case, as pointed out 
by Sadasivier, J., in Manjappa Ajiri V. 
Marudevi Hengsu (7), and as will appear 
clearly from the judgment in the case 
itself, the learned Judges had in contempla- 
tion 
“only two alternatives, namely inheritance by all the 
members of the larger tarwad or inheritance by all the 
members of the smaller iavazki and not a third alter- 
native, namely inheritance by those members only of 


the smaller tavazhi who were nearest in blood 
relationship to the deceased.” 


Having regard to the terms of reference 
to the Full Bench which was, 


(6) 17 Ind. Oas, 769; 38 M 48; 13 M L T 166; 24 M 
L J 240, 


~, 
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“Whether the self-acquisions of a female member 


` of a Marumakkatayam tarwad would, on her death, 


leper to her tarwad of which she was a member or 
whether they would descend to her nearest heirs (the 
talics are mine) or her tavazhi. _ 

Sankaran Nair, J., said: 

“the reference also suggests whether the nearest 
heirs take and this, if intended to refer toa class of 
heirs’ other than the tavazhi may raise 
another question. 

It is this observation which was made 
the basis of his argument by the learned 


Counsel; but in the judgment there is no. 


further reference to it; and Sundara Ayyar, 


J., uses the expressions ‘‘nearest heirs” and . 


“tavazhi” indiscriminately to mean the 
same thing. In Manjappa Ajiri v. Maru- 
devi Hengsu (1), a female member of an 
Aliyasantana family died issueless leav- 


< -ing self-acquired property. -There was no 


issue of her mother then living, and the only 
relations the deceased left behind her were 
her own deceased mother's sister and the 
issue of another sister of her mother. -It 
being contended that the sole heir was 
the deceased's mother's sister as bring the 
nearest relation to her, to the exclusion of 
the other members of the branch to which 


| the deceased belonged at the time of her 


death, it was held that under Aliyasantana 
law all the members of the nearest non- 
extinct branch to which the issueless deceas- 
ed belonged at the time of her death, 
(namely her maternal grandmother's descen- 
dants) were entitled to succeed and not only 
one of them, namely her mother’s sister 
who is nearer in degree than the others. 
This decision is relied on by Mr. Rama- 
chandra Ayyar to show that nearness in 
degree of relationship is not countenanced 
by the Malabar lawina case of collateral 
succession. Beyond making this reference 
to the arguments on this question I do not 
think it is necessary to deal with the point 
any further as in my opinion the respond- 
ents should not be allowed to raise this ques- 
tion which is altogether a new one, at 
this late stage of the case. 

We should deal with the case as it was 
dealt with throughout as if the property 
sought to be divided was the property 
which belonged to the tarwad of the plaint- 
iffs and defendants, the question being 
whether in partitioning them the division 


should be per stirpes or per capita. The 
difficulty in accepting Mr. Seetha- 
rama Raos contention that division 


should be per stirpes is that the 2nd defend- 
ant cannot constitute a tavazht by himself. 

“A tavazht means a woman and her descendants in 
the female line .... A female without issue or a 


(7) 32 Ind. Cas. 165; 39 M 12; 30M Ld 204, 
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male belongs to the.tavazhi consisting of his or he 
mother and the mother’s descendants in the female 
line; and when it is said that the property of that 
person descends to his or her tavazhi; it is meant 
that it devolves on this body of persons. See Krishna 
Nair v. Damodarram Nair (6). . 

If the appellants’ contention is accepted, 
then it will follow that the one-third share 
which is claimed to be his portion of the 
properties will not go exclusively to himself 
but will have to be shared with a body of 
persons stated above as constituting his 
tavazhi. This conclusion is not acceptable 
to the 2nd defendant. The law is well set- 
tled that the properties of a Malabar tarwad 
belong to all the members constituting the 
tarwad. Each member of the tarwad is a 
co-owner of the properties along with the 
other members and on this co-ownership 
depends amongst other rights his right to be 
maintained bythe karnavan and his right 
to ashare of the properties if a partition 
were made and the tarwad is broken up by 
common consent. In suits for maintenance 
each individual can claim maintenance for 
himself or herself, and asa rule, a per cazita 
share is allowed to the claimant by the 
Court. If the right to partition is based 
on co-ownership of the tarwad properties, 
then I fail to see how on principle such 
co-ownership can be enforced except by 
ordering per capita partiticn-as is done in 
the case of maintenance. Partition accord- 
ing to tavazhies being fraught with difficul- 
ties with respect to amale who cannot be 
the root of tavazhi, as in the present case, 
the only alternative is to hold that partition 
of the tarwad properties should be per 
capita. And this was the opinion of the 
learned Subordinate Judge. On principle 
we cannot see any escape from this con- 
clusion. In the Cochin report on Marumat- 
tayam Legislation it is stated that accord- 
ing to the Customary Law partition is per 
capita and not per stirpes. (See para. 157 
at p. 41 of the Report of the Nair Regula- 
tion Committee (1095). In the absence of 
any binding decision of this Court we hold 
that the plaintiffs are entitled to claim 
partition per capita. 

For the above reasons we set aside the 
decision of the learned Judge and restore 
that of the Subordinate Judge. The plaint- 
iffs will get all their costs in the High Court. 

Anantakrishna Ayyar, J.— I agree. 

Kummini Neithier was divided from her 
elder sister Ittyachi Nethiar. Kummini had 
two daughters (the Ist defendant and the 
lst plaintiff) and one son (the 2nd defend- 
ant). Defendants Nos. 3, 4 and 5 are the 
children of the Ist defendant, and defend- 
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ants Nos. 6 to 10 are the children of the 4th 
defendant. Plaintiffs Nos. 2,9, 6 and the 
mother of plaintiffs Nos. 3 and 10 to 13 are 
the children of the lst plaintiff the other 
plaintiffs Nos. 4 and 7 lo 9 are the children 
of the 5th plaintiff, and plaintiffs Nos. 14 to 
-16 are the children of the 6th plaintiff. 
Kumamini Nethiar is dead. Itiyachi died 
leaving her daughter-Kunhu Nethiar, In 
1920, Kunhu Nethiar died leaving some 


property, and the question is which of the- 


parties to the present suit are entitled 
- tothesame. Kummini Nethiar died before 
1903. In 1908, the plaintiffs and the defend- 
ants divided the properties of 
tarwad among members of three branches 
consisting of (a) plaintiffs; (b) defendants 
Nos. land 3 to10, and (c) the 2nd defendant. 
The partition was effected on per capita 
basis, the 2nd defendant was given one 
share, the plaintifis were given as many 
shares as there were members in their 
branch, and so also defendants Nos, 1 and 
3 to 10. Kunhu Nethiar died in 1920. 

The plaintiffs stated that they—sixteen in 
number and the defendants No. 10 in 
number—in all 26, were equally entitled to 
Kunhu Nethiar’s properties, and in the 
plaint, the plaintiffs asked for partition and 
delivery to them of their 16/26 shares in the 
property of Kunhu Nethiar. 

The written statement filed by the lst 
defendant stated thatthe heirs of Kunhu 
Nethiar were the three divided tavazhis, 
namely, (a) that of the plaintiffs, (b) that of 
defendants Nos. L and 3 to 10, and (c) that of 
“the 2nd defendant, and that the plaintiffs 
were entitled only to one-third share of the 
properties left by Kunhu Nethiar and not 
to 16/26. 

The second defendant raised exactly 
similar contentions, adopting lst defend- 
ant’s written statement. 

The learned District Munsif held that 
the plaintiffs were not entitled to division 
on per capita basis, and that the proper 
mode of division was per stirpes;—that is, 
one share to the plaintiffs’ group, the 2nd 
to the group of defendants Nos. 1 and 3 to 
10, and the 3rd to the 2nd defendant who is 
the sole member of his tavazht. 


On plaintifis’ appeal, the learned Sub- 
ordinate Judge held that the plaintiffs 
were entitled to a division on per capita 
basis, and held that the plaintiffs were 
entitled toa division of 16/26 shares of the 
properties and not to one-third therein. 

The znd defendant preferred S.A. No. 
713 of 1980 and the learned Judge of this 
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Court held as follows:— 

“Tha principle I propose to follow is that in the 
absence of an agreement or of specific proof of the 
custom tothe contrary, the division must be on per 
stripes ” 

The decree of the District Munsif was 
according.y restored. The learned Judge 
granted leave to appeal, having regard to 
the importance of the question, and the 
plaintiffs have preferred this Letters Patent 
Appeal. 

The learned Advocate for the 2nd defend- 
ant wanted to raise the question that the 
principle of propinquith should govern the 
present case and that the heirs to Kunhu 
Nethiar’s properties would be only the Ist 
defendant, the lst plaintiff and the 2nd 
defendant, they being the members nearest 
related to the deceased Kunhu Nethiar; 
but in the written statements filed by 
both the Ist and 2nd defendants, it was 
admitted that the heirs of Kunhu Nethiar 
were the three divided tavazhis namely, 
(a) that of plaintiffs, (b) that of defendants 
Nos. 1 and 3 to 10, and (e) that of the 2nd 
defendant, and that the properties leit by 
Kunhu Nethiar belonged equally tothe three 
tavazhis. Before the learned Judge of thi 
Court, a similer admission was evidently 
made, for, the learned Judge specifically 


stated in his judgment as follows:-~ 

“The property of that tavazhi (Kunhu Nethiar’s 
tavazhi it is not disputed devolves upon the three 
branches’-(branches of the Ist plaintiff, the ist 
defendant and the 2nd defendant)”. r 


That being so, we do not think it right at 
this stage to allow the defendants to raise - 
a new case in Letters Patent Appeal, 
namely, that succession in this case sheuld 
be governed by the principle of pro- 
prinquity or nearness, and- that only the lst 
plaintiff, the lst defendant and the 2nd 
defendant would he entitled to succeed as 
heirs. No doubt the learned Advocate for 
the 2nd defendant. also stated that the ist 
plaintiff might take her one-third share on 
behalf of her tavazhi (descendants) and 
that similarly the Ist defendant might 
take her one-third share on behalt of her 
tavazhi (descendants), but seeing that tae 
case before us is one of collateral succession 
(as understood in Hindu Law) and not of 
direct succession, it is difficult to understand 
how the principle of representation comes 
in atall in such a case, since, admittedly, 
no such principle of representation would 
apply to cases of collateral succession under 
Hindu Law. Again, seeing that the 2nd 
defendant is a male and his mother died 
many years before Kuohu Nethiar, it is 
not clear how the 2nd defendant could be 
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said to constitute by himself a ‘tavazhi'. 
: Under Marumakkattayam Law, a female 
and her children would form a tavazhi, and 
the only tavazhi of a male is that of his 
mother. In the present case, the 2nd 


defendant’s mother is dead and the 2nd: 


defendant's mother's tavazhi would include 
the lst plaintiff and the Ist defendant and 
their descendants. I therefore share the 
theoretical difficulty experienced by the 
learned Judge of this Court, in regarding the 
2nd defendant as forming a ‘tavazhi’. But 
as noticed by the learned Judge, it was 
admitted -by all parties to the present suit 
that the 2nd defendant was entitled to a 
share, though the exact extent of the 
said share was in dispute. In the cir- 
cumstances, in my opinion, the 2nd defend- 
ant should not be allowed to raise quite a 
. new point at the hearing of this Letters 
‘Patent Appeal, different from the case of 
the parties in all the earlier stages of this 
litigation, 

At p. 53 of 38 M. [Krishna Nair v. Damoda- 

ran Nair 
observed as follows:— 

“The reference also suggests whether the nearest 
hoirs take. This, if intended-to refer to a class of 
heirs other than the tavazhi, may raise another 
question.” 

. The exact question had not to be decided 
in that case, as the plaintiffs in that suit 
“ should fail unless the tarwad be the heir. 
In- the circumstances of the present case 
and for reasons mentioned above, the 
question formulated above need not be 
answered in the present appeal, 
` The facts not being in dispute, the only 
question is in what way the properties should 
be divided. 

There are no specific Texts governing the 

: yiebts of parties to the present suit, As 
_ observed by the Privy Council in the case 
- reported as Raman Menon v. Raman 
Menon (8): 

- “The litigation is between Nayars in South Malabar 
and has to be decided according to the Laws and 
usages of those persons. Those | aws and usages are 
very peculiar ; some of them are so well established 
as to be judicially noticed without proof. But 
others of them: are still in that stage in which 
proof of them is required before they can be 
judicially recognized’ and enforced.” 


Weare therefore to be guided by judicial] 


. decisions and the customs and usages of 
- the people concerned, 


In Krishna Nair v.: Damodaran Nair (6), 
a Full Bench of this Court held that 


““the self acquisitions of a female member of a 
, Marumakkatayam tarwad do not lapse on her death 


(A) 24 M 73 at p. 79, 
1 52—67 & 68 


t 


(6)] Justice Sankaran Nair- 


SBEËDEVI NËITAŻAR V., PARUVUNNI NAIB ; 590). 


to: her tarwad, but descend to her tavazhi, which 
will be her issue if she any, and in the absence 
of the issue will be her mother „and her descend- 


Officiating Chief 


‘ants.” 


Sir Ralph Benson, Kt., 
Justice held that : 

“In the absence of issus to her, the property would 
descend to thé tavazht to which stie would in that 
case belong, accordiag to the customary law of 
Malabar.” 

Justice Sandara Ayyar held that 

“the self acquisitions of a female would descend to 
her nearest heirs or to her tavazht.’ 

Justice Sadasiva Ayyar had to consider 


in Manjappa Ajiri v. Marudevi Hengsu- 


(7), as to what exactly was the effect 


of Justice Sundara Ayyar’s opinion in. 


the case repotted as Manjappa Ajiri v. 
Marudei Hengsu (1). 


At page 16 of:39 M.. [Manjappa Ajiri: 


v. Marudevi Hengsu (7)|: Justice Sadasiva 
Ayyar stated as follows;— 


“Lam reasonably clear that we had in contem- 


pianos only two alternatives, namely inheritance 
yall the members of the larger tarwad. or inherit- 


ance by all the members of the smaller tavazhi,- 


and nota third alternative, namely inheritance 


by those members only of the smaller tavazhi who 


were nearest in blood relationship to the deceased.” 
Sankaran Nair, J., however, at p. 53* says 
‘the reference also suggests whether the nearest heirs 


take. This if intended to refer.t6 a class of heirs’ . - 
other than the tavazhi, may raise another question.”. 
He, however, did not deem it necessary to: 
-decide that question and his, answer to 


the reference is 
“that the self-acquisitions of a female do not 
lapse to her tarwad but they descend to her tavazhi; 


if she has issue, the tavazhi is’ composed of that’ 


issue, if she has no issue, her mother and her 
descendants form her tavazht.” 

Sundara Ayyar and Benson, JJ., did not 
understand the referring order as raising. 
any third question, and Sundara Ayyar, ‘de. 

uses the expression ‘nearest heirs’ ‘and 
‘tavazht’ indiscriminately to mean the same. 


‘ thing.” 
. If that be so, I may even. take it, that 


according to the decision of the Full Bench, 
in the absence of issue, the nearest tavazhi., 
of Kunhu Nethiar would take the property. 
The nearest tavazhi of Kunhu Nethiar 
would be the tavazhi of her-mother’s younger. 
sister Kimmini Nethiar, ia which case, 
all the parties to the present suit would, 
be members of that tavazhi. 
circumstance that Kummini Nethiar’s 
children were divided from each other: 
at the death of Kunhu Nethiar make any, 
difference? The nearest tavazhi of Kunhu 
Nethiar succeeds. [f the first defendant's 

and the first plaintiff's be taken to be the. 
twonearest tavazhis to Kunhu Nethiar, then, 
only the tavazhis of the first. defendant , 


Does -the ` 
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and the first plaintiff would succeed : 
the second defendant, a male, whose 
mother was dead, could not, apparently, 
have a tavazhi of hisown. So the second 
defendant could not succeed to Kunhu 
Nethiar’s properties, if this view he 
correct; but all the parties to the present 
litigation have admitted in all the Courts 
that the second defendant is entitled to 
a share, though there is dispute as to 
the quantum of that share. Therefore, on 
the case and admission of the parties, 
the properties of Kunhu Nethiar belong 
to persons who are no longer members of one 
tavazhi, or to members of two tavazhis 
and to another (the second defendant). 
How is the property to be divided among 
such people ? If they do not all belong 
to one tavazhi, then, the rule of imparti- 
bility attaching to Marumakkatayam pro- 
perty should not be invéked. All parties to 
the suit want partition. The second de- 
fendant should be given some share, and 
therefore, the just and proper way to do 
it would be to treat all persons interested 
as co-owners or tenants-in-common, and 
divide the property equally among all 
the members—9, of course, leaving it to 
them to take their shares joint (inter se) 
with any other members they like. Taking 
it, however, that the properties of Kunhu 
Nethiar devolved on the first plaintiff 
and her children, the first defendant and 
her children, and also the second de- 
fendant, treating them as members of a 
tavazhi or tarwad, how is the partition to 
be effected? There could not be partition 
of the properties of a Marumakkatayam 
tarwad, except with the consent of all. 
See Naraini Kutti Amma v. Achutan 
Kutti Nair Q)and Sulaiman v. Bugethumma 
(4). It was, however, argued that when 
partition takes place it should only be 
on per stirpes basis and that partition 


should’ not be on per capita basis, The 
decision in Naraini Kutti Amma v. 
Achutan 


Kutti Nair (1), was strongly 
relied on for that position. As I 
read that judgment it only decided that 
when a partition was effected with the 
consent of all the adult members of a 
Marumakkatayam tarwad, it was not open 
to a member who was minor at that 
time to impugn that partition on the 
mere ground that partition was effected 
on per stirpes and not on per capita basis 
and that such minor member should not 
upset the partition, if it was bona fide 
entered into by all the adult members 
of the tavazhi. In another case, Appeal 
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No. 237 of 1918 decided by Sir John 
Wallis C. J., and Krishnan, J., a minor 
member sought to set aside a partition en- 
tered into by all the adult members, on the 
sole ground that division was made per 
capita. The Court held that ifthe parti- 
tion wasa bona fide arrangement come to 
by all the adult members of the tarwad, 
it could not be set aside by a minor 
member on that sole ground. Theresult 
is that a bona file partition arrangement 


would be upheld, if assented to by all the ~~ 


adult members of the tarwad, whether the 
scheme of division be per stirpes or per 
capita. The decision of the Privy Council 
in Sulaiman v. Bigethumma (4), in my 
opinioa, is not against this-view. The 
Privy Council had to construe the karar in 
that case and the observations of their 
Lordships have to be understood with 
reference to the facts of that case where 
there were three branches, one of which 
was given two shares, another 3 shares and 
the third 4 skares having regard to the 
number of members of each branch. Ido. 
not understand the Privy Council to have 
decided that partition in Marumakkathayam 
tarwad should be on per stirpes basis 
only. 

When it is admitted that the properties 
of atarwad or tavazhi should be divided, 
and the only question is whether the 
division would be perjcapita or per stirpes, 
the following circumstances should be 
kept in view. It has been decided that 
all the members of a tarwad are co-owners 
of the tarwad property. The seniormost’ 
male is entitled to succeed to karnavan- 
ship, and in the absence of adult males, 
the seniormost female would be ihe 
karnavathi. In deciding on, the rights of 
members to maintenance, the income of the 
tarwad property and the number of mem- 
bers in the whole tarwad are taken as the 
main considerations to be kept in view. The 
children of one sister are not given a 
lower rate of maintanance because they 
exceed in number the children of another. 
All members are equally interested in 
taking steps to preserve the tarwad pro- 
perty. It would therefore’ seem to follow 
that prima facie, when division has to take 
place, it should be per capita, unless all 
persons interested agree to another mode 
of division. 

As observed by the Privy Council in 
the case reported as Balabuw v. Rukhmabai 
(9), the separation of one member from a 


(9) 30 0725; 301 A 130; 5 Bom, L R 469; 8 Sar, 
470; 7 O W N 642, | 
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joint “Hindu family does not imply that 
all the other members necessarily become 
separated from another inter se. There is 
no presumption either way. It is open 
to all the other members to remain joint 
or to some of them only toremain joint. 
See Mulla’s Hindu Law, Seventh edition, 
para, 328. Similarly, it is open to the 
members of a Marumakkattayam tarwad 
also, when a partition takes place, to 
elect for some members remaining joint. 
They need not necessarily be the children 
of the female; though usually, persons 
forming members of one tavazhi or tarwad 
being descendants of one female general- 
ly elect to remain joint, though separated 
from the others, Thus, though in practice 
when a partition takes place, the children 
of one female remain joint with that 
female but separate from the others, and 
the shares of that female and her children 
are kept undivided as among themselves, 
yet, in fixing the number of shares, the 
principle of division per capita is the 
principle that is generally followed. With 
due respect I am not ableto follow the 
observations to the contrary of Mr. Strange 
in his Manual of Hindu Law and of 
Mr. Ormsby in his Marumakkatayam Law. 
No doubt, in one sense, the observations 
may be correct, namely that the shares 
of the members of one tavazhi are all held 
by them together even after partition, and 
the property of the original tarwad. will 
generally be held by a member of tavazhis 
after the partition. That circumstance would 
have been noticed by those learned authors; 
and probably they did not mean dnything 
more: but if they meant to go further 
and state that the division is mot on 
per capita basis, I am unable to agree 
with them. The question was not raised 
in Chathnath Iluvapadi Ammu v. Chathnath 
Kunhunni Menon (5). In Buchanan's trå- 
vels (Vol. II—OCanara and Malabar p. 96), 
it is remarked 
. “A man’s movable property after death is divided 
equally among the sons and daughters of all his 
Bisters. His landed @state is managed by the eldest 
male of the family, but each individual has a right 
to a share of the income.” (Vol. 1I, p 96.) 
See Moore's Malabar Law, pp. 176 and 177. 
All the recent writers are agreed that the 
existing practice in a partition is to cal- 
culate shares per capita. 1 may also state 
that I have come across several cases of 
Partition in Marumakkatayam tarwads, 
Far from the principle of per capita being 
disregarded, it is followed to such an 
extent that when a female member was 
in her family way when the partition 
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arrangement is being settled, she is allotted 
another extra share for the child in her 
womb. This is considered quite natural; 
just and proper, and the claims not at all 
considered extraordinary. I very res- 
pectfully agree with the remarks made by 
Mr. Justice Sundara Ayyar in his Article— 
“Topics on Malabar Law” in 9 Madras 
Law Journal 139 (journal portion). The 
observations to the contrary in Naraini 
Kutti Amma v. Achutan Kutti Nair (1). 
are merely obiter and with all respect, I 
feel myself unable to follow the same. 

For the above reasons, I think that the 
division in the present case should be on 
per capita basis. In my opinion, the Letters 
Patent Appeal should be allowed, and 
the decision of the learned Subordinate 
Judge restored, with all costs in, the High 
Court, ki 

A. Appea: allowed, 


ee 


LAHORE HIGH COURT 
Criminal Appeal No. 858 of 1933: 
March 17, 1934 
ABDUL RASAID, J. 

BHAGAT RAM—CONVIOT—ÅPPELLANT' 
Versus 
EMPEROR— RESPONDENT | 

Criminal trial—Identification, if sufficient for 
conviction—Dacoity case—Value of identification 
evidence —Statements made at identification parade— 
Admissibility of—Identification parade should be held 
at the earliest possible opportunity. 

It cannot be laid down as a hard and fast rule 
that identification evidence by itself is an insuffici- 
ent basis for conviction. ‘lhe value of identification 
evidence must vary with the circumstances establish- 
ed in each case. Evenin cases of dacoity, conviction 
can be based on identification evidence alone if it is 
established that the dacoits continued to plunder the 
house for along time and that during that interval - 
their victims had full opportunity of noticing their 

_featurea and that there was suffizient light for them 
to be able todoso. Emperor v.Irjan (6), referred 
tə. [p 537, col. 2] 4 i 

Identification proseedings held in the jail amount 
merely to this thit certain persons are brought to 
the jail or sume other place and make statements, 
either express or implied, that certain individuals 
whom they poiat out are persons whom they recog- 
nizə ag having been concerned ina particular crime, 
These statements are not made on oath and are 
made inthe courss of extra-judicial proceedings, 
The law does not allow statements of this kind to 
be made available as evidence at the trial unless 
and until the persons who made those statements are 
called as witnesses. When these persons are called 
as witnesses, then these previous,statements become 
admissible, not as substantive evidence iu the case, 
but merely as evidence to corroborate or -contradict 
the statements made by these witnesses in Court: 
When a witness to identity is called in the Sessions 
Court and states that hecan identify no one, there is 
nothing to corroborate and the evidence of any pres 
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vious statements, exprees or implied, made by him 
in the course of identification proceedings in the jail 
is not admissible Nagina v Emperor (5), referred 
to, Emperor v. Abdul Wahab (4), distinguished. [p. 
536, col. 1.) 

Jt is inthe highest degree desirable that identi- 
fication parade should be held at the earliest possible 
opportunity so far as the circumstances of the case 
permit, and thatall theavailable witnesses should be 
required to attend the very first parade. |p. 537, col. 


Ok A. from an order of the Special 
aa Punjab, Lahore, dated May 23, 
1933. 

Messrs. M. L. Puri and Sarab Kishan, 
for the Appellant. 

Mr. Har Parshad, for the Respondent. 

Judgment.—The appellants Bhagat 
“Ram, Mangal Sen, Baldev Raj and Om 
Parkash have been” convicted under 
5. 394-398, Indian Penal Code, and have 
each been sentenced to seven years’ rigor- 
ous imprisonment. Three other persons, 
namely, Daya Kishan, Amir Chand and 
Baini Parshad were jointly tried with them, 
but the first two were discharged by the 
trial Court on August 2, 1932, while Baini 
Parshad has been acquitted. The appel- 
lants have preferred four separate appeals 
to this Court which can-all conveniently be 
_ disposed of by one judgment. 

Briefly stated, the case for the prosecu- 
tion is that Kahan Chand (P. W. No.1). 
Bhagwan Das (P. W. No. 2) and Amolak 
. Ram are partners in a firm, and carry on 
the work of commission agents for the cloth 
merchants of Lahore. Their office is 
located on the first floor of a small house 
in Kanari Bazar. They secure orders from 
cloth dealers at Lahore, bring large 
quantities of piece-goods from Amritsar 
and distribute them in accordance with 
the orders every Tuesday and Friday. 
They realise the price from the cloth- 
dealers from 4to6 P. m. on Tuesdays and 
Saturdays by visiting iheir shops. These, 
who cannot pay during these hours, go 
to the cffice of the commission agents 
and make payments there from 6 P. m. 
to mid-night. On every Tuesday and 
Saturday the price realised by these com- 
mission agents forthe goods supplied to 
different merchants amounts to anything 
between Rs. 10,000 and Rs. 25,000. About 
mid-night the commission agents close 
their business, copy out the items in their 
bahis, and after wrapping the cash and 
the currency notes in a bundle take it 
to their own house. This money is taken 
by them to Amritsar the next morning, 
and is distributed to the wholesale merch- 
. ants there according to the goods supplied’ 
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by them. On Saturday, March 12, 1932, 
Amolak Ram was ill. Kahan Chand and 
Bhagwan Das, therefore, collected the 
money from their customers. From 6 P.M. 
to 11 p.m. the various merchants visited the 
office of Kahan Chand Bhagwan Das and 
made payments there. The total amount 
received by the firm on that day amount- 
ed to Rs. 11,579-10-3. Jaishi Ram and 
Ram Saran, the servants of the commis- 
sion agents, were present in the office 
throughout the evening. At about 11-45 
P. m. Bhagwan Das and Kahan Chand 
put all the cash and the currency notes 
into a bag, tied the mouth of the bag 
with a rope and wrapped it up ina sheet 
of cloth. The bundle containing the 
money was taken up by Kahan Chand 
and Bhagwan Das opened the door fo 
that both of them may proceed to their 
house. As soon as the door was opened, 
they saw two men on the landing and 
two other persons in the staircase. All 
the four culprits were armed with pistols 
or revolvers. The electric lamp in the 
office was still burning, and had not been 
switched off yet. The two men on the 
landing whipped out their revolvers, aimed 
them at Bhagwan Das and told him to 
deliver everything in his possessicn. The 
men who were standing on the staircase 
also came up and the men standing on 
thé landing entered the office. One of 
these men tried to snatch away the bundle 
containing the money from Kahan Chand. 
Kahan Chand threw the bundle on the 
cushion, and began grappling with the 
man who had tried to snatch the bundle 
away. He caught hold of the hand of 
the assailant in which he was_ holding 
toe pisiol. Thereupon one of the com- 
panions of this culprit fired a shot at him, 
wounding him in the right shoulder. Kahan 
Chand released the culprit and taking 
hold of the bundle containing the money 
ran upstairs. While he was going, another 
shot wes fired at him but the bullet did 
not take efect. Bhagwan Das was also shot 
in the jaw and fell down unccnscious. 
After that several other shots were fired. 
Kahan Chand on going to the second 
ficor raised an outcry, and the neighbours 
shouted back that they were ccming to 
his assistance. From the second floor 
Kahan Chand had seen one of the ccm* 
panions of the assailants standing near the 
entrance to the staircase in te street. 
As soon as the assailants heard the shouts 
of the neighbours, they decamped. Ong 
of the four’ culprits was wearing a brown 
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Anwar cap while the others had red Fez 
caps on their heads. After the departure 
of the cuplrits Kahan Chand came down 
into the office and discovered that Bhagwan 
Das was bleeding from his mouth. He also 
found: that ons of the culprits had left his 
brown cap-behind. 

A short time before the office of the 
complainants was raided, Labhu Ram 
(P. W. No. 6) and Panna Lal (P. W. No. 7) 
had seen four bicycles lying against the 
thara 0f Messrs. Parma Mal-Diwan Chand 
and four men sitting close by. These two 
witnesses went to the shop of a 
milkseller and had some milk and 
on their return found that ihe bicycles 
were still lying there while the men 
‘sitting on the thara had disappeared. 
On this the witnesses removed the bicycles 
and took them to Muhammad Khan con- 
stable (P. W. No. 4) who was on duty in 
Bazaz Hatta. Immediately afterwards, 
Darbara Singh (P. W. No, 8) came run- 
ning on aera aes and informed them 

at a dacoit ad ta ac 
ofice a ee ken place at the 

uhammad Khan at once proceeded to the 
office and found Pha a Das bleeding 
profusely from his mouth. He went to the 
Water Works and sent a telephonic mes- 
sage to the Tibbi Police Station. Lala 
Kundan Lal, Sub-Inspector, in charge of 
the Tibbi Police Station, went to the 
spot ut once, took possession of the four 
bicycles and drew up their recovery list. 
The Sub-Inspector removed the clothes of 
Kahan Chand which were blood-stained 
and also took possession of the Anwar cap 
that had been left by the culprits on the 
scene of occurrence. On the following 
morning, the Sub-Inpector discovered that 
one of the bicycles left in the Suha Bazar 
(Ex. P-8) bearing No. 3550, belonged to 
one Baldev Raj who lived at the Hindu 
Ashram. A raiding party consisting of 
several Police Officers went to the Hindu 
Ashram at 9. P. m. but Baldev Raj was 
not in hisrcom. The party then proceeded 
to the New Hostel of the D.. A. V. Col- 
lege, and found Baldev Raj and Om 
Parkash appellants and Daya Kishen and 
Prithvi Raj (P. W. No. 61) sitting in the 
room of Om Parkash. All these four 
PE bi rami by the Police, and 

n to the ci i ; 

sa att Gate Police post as 

On March 14, Om Parkas 
took the Police to the oe Renee 
Rajput Hostel, and pointed out a place 
where he had thrown one shirt, one salwar 
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and one khes stained with blood, On the 
same day, the Sub-Inspector proceeded 
to the Hindu Ashram and was searching 
the room of Mangal Sen, appellant, when 
a man named Birju came there with a 
chit. The chit was addressed to Baldev 
Raj and it bore the number of the room 
51-A. The Police party proceeded to 
Amar-J ain Hostel with Birju and arrested 
Baini Parshad, (who has been acquitted 
by the trial Court). When Baini Parshad 
was brought out of the Hostel, it was 
discovered that Sukh Lal  tonga-driver 
was waiting for him outside the Hostel, 
Sukh Lal took the Police party to the 
shop of W. R. Bakhshi (P. W. No. 41) 
near the Amritdhara building. W. R. 
Bakhshi pointed out a house where he had 
bandaged the wounds of Mangal Sen and 
Bhagat Ram and had also extracted a 
bullet from the leg of Bhagat Ram. 
Bhagat Ram and Mangal Sen were ar- 
rested from this house, which belongs to 
Benarsi Das (P. W, No. 24), and were 
sent to the Police hospital. On March 2, 
1932, a search of the room of Mangal 
Sen appellant was made and the receipt 
exhibit P. R. regarding the purchase of 
the Raleigh bicycle; No. £05767 (Ex. 
P. 10) was recovered from a copy book. — 

On March 15, an identification parade 
was held at the Akbari Gate Police Station 
under the supervision of Sardar Narindar 
Singh, Magistrate (P. W. No. 53) wherein 
Labhu Ram (P. W. No. 6) Panna Lal 
(P. W. No. 7) and Darbara Singh (P. W. 
No. 8), Miran Bakhsh (P. W. No. 9), 
Amar Singh (P. W. No. 20), Ghulam 
Rasul (P. W. No. 25). Pir Bakhsh (P. 
W. No 26) and Munni Lal (P. W. No. 31) 
The appellants Baldev Raj, 


Om Parkash and Baini _Pershad were 


already at the Police Station while Mangal 


Sen and Bhagit Ram were brought from 
the Police hospital to take part in the 
identification parade. In this parade, 
Panna Lal, Darbara Singh, Miran Bakhsh, 
Amar Singh and Munni Lal, pointed out 
Om Parkash as one of the persons whom 
they had seen in the Suha Bazar on the 
evening of March 12, wearing a Fez cap 
and sitting on the thara where the four 
bicycles were lying. Munni Lal also 
identified Magal Sen as one of these per- 
sons. Ghulam Rasul identified Baldev 
Raj and Pir Bakhsh identified Baldev 


“Raj and Mangal Sen as the persons who 


had taken the Cawnpore house on rent. 


‘Another identification parade was held 
on March 22, under the supervision of 
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Mr, Mohammad Rashid, Magistrate (P. W. 
No, 57). In this identification parade Kahan 
Chand (P. W. No. 1), Ram Saran Das 
(P. W. No. 3) and Faiz Mohammad (P. 
W. No. 19) identified the various culprits. 
Kahan Chand pointed out Bhagat Ram 
as the person who had grappled with him, 
and picked out Baldev Raj and Om 
Parkash as the persons who had raided 
their office. Ram Saran identifed Om 
Parkash and Mangal Sen as the persons 


-who had raided the office of Kahan Chand- 


Bhagwan Das. Faiz Mohammad (P. W. 


No. 12) identified Bhagat Ram, Mangal 
Sen and Baldev Raj and the persons who 


had come running from the Kasera Bazar 


‘side and had engaged his tonga and had 
asked him {to take ,themto the Bhati Gate. 
“through the Delhi Gate. 

" The third identification parade was held 


‘in the Jail on April 25, under the supervi- 


(P. W. No. 58). 


sion of Chaudhuri Abdul Karim, Magistraie 
In this parade, Bhagwan 
Das identified Baldev Raj, Bhagat Ram 


‘and Mangal Sen as the persons who had 
“raided his office on the evening of March 12. 


a 


On March 14, Dr, A. Mathews examined 


‘Bhagwan Das at the Mayo Hospital, Lahore, 


and found a circular gun-shot wound, 4” 


-in diameter, situated on the left cheek at 
„about the level of the first left lower molar 
‘tooth. On the right side of the neck of 


‘Bhawan Das there was a very small bleed- 


ing point from which there was a trickle of 


‘Blood and on feeling the part the doctor 


“skin. 


could feela small hard object under the 
On March 15, Major Mirajkar ex- 


‘tracted a bullet ‘from the neck of Bhagwan 


“Das in the presence of Dr. Mathews. 


18, in a sealed cover. 


This 
-buliet was made over to the Police on March 
An X-ray examina- 
tion of Bhagwan.Das showed ‘that the lower 


_jaw had been fractured on the left side. 


On March 14, the doctor also examined 


` Kahan Chand and discovered two gun-shot 
“wounds on the right deltoid, +” in diameter, 


situated two inches apart. There was 


"distinct blackening along the lower wound 


“and the edges were depressed. On the 


same day the appellant Mangal Sen was 


‘examined by the doctor and four gun shot 


wounds were discovered on his person, two 


_of these wounds seemed to be wounds of 


entry and two wounds of exit. Bhagat Ram 
. appellant was also examined. He had two 
gun-shot’ wounds on his right :/>” in 


` diameter. 


The doctor was of the opinion 
that Bhagat Ram got both the wourd3 as a 
result of one shot, and the direction of the 


` wound was from above downwards, 


BHAGAT BAM V. EMPEROR 


1521 0 


All the appellants denied their participa- 
tion in the crime and pleaded alibis.” 
Bhagat Ram, Mangal Sen and Baldev Raj 
stated thatthey had been involved in this 
case on account of their being active 
members of the Students’ Union. Mangal 
Sen furtherstated that he had been attacked 
by some robbers with a piercing weapon 
near Sultanpur and had received the four 
injuries which had been found on his person. 
Bhagat Ram alleged that there were two 
boils on his right leg both of which were 
operated upon bya barber, and that the 
injuries on his person were due to the inci- 
sions made in order to extract the pus from 
the boils. 

It is beyond dispute thatthe office of 
Kahan Chand Bhagwan Das was raided on 
the night tetween March 12 and 13, 
‘and that Kahan Chand and Bhagwan Das 
received gun-shot wounds atthe hands of 
the culprits who tried to snatch away a 
‘bundle containing over Rs. 10,000 from 
Kahan Chand. It has also been establish- 
ed beyond a shadow of doubt that at least 
-four persons took part in the raid and that 
they were carrying revolvers and pistols. 
In these circumstances the culprits who 
took part inthis crime are undoubtedly 
‘guilty of an offence under s. 394, Indian 
Penal Code. The only question for 
determination is whether it has been 
established that the present appellants 
were the persons who made the raid on the 
-office of Kahan Cuoand Bhagwan Das on the 
nigat of March 12. 

Before dealing with the case of each of the 
appellants separately, if is necessary to 
discuss the evidence of identification in 
some detail. The statements of Sardar 
Narindar Singh, Mr. Munammad Rashid 
and Chaudhri Abdul Karim, Magistrates 
show that in each case the Magistrate, 
concerned took elaborate precautions to 
ensure that the parade should be cairied 
outin such a manner that the accused 
persons may have no reasonable cause for 
complaint. During the first identification 
parade, five witnesses, namely, Panna Lal, 
Darbara Singb, Miran Bakhsh, Amar Singh 
and Muni Lal identified Om Parkash as one 
of the persons whom (hey had seen Sitting 
onthe thara in the Suha Bazar shortly 
before the incident. -Allof these witnesses, 
however failed toidentify Om Parkash in 
Court, and some of them pointed out Baini 
Parshad while the others pointed out 
Mangal Sen as the person whom they had 
identified in the identification parade and 
whom they had seen inthe Suha Bazar on 
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the night of the occurrence. The question 
therefore arises whether the statements of 
these witnesses made at the time of the 
identification parade before Sardar Narindar 
Singh when pointing out Om Parkash are 
admissible in evidence. Ib was held in 
Lal Singh v. Emperor (1) that the principal 
evidence of identification is the evidence 
of a witness given in Court asto how and 
under what circumstances he came to pick 
out a particular accused person and the 
details of the part which that accused took 
in the crimein question, The statement 
made by such a witness at an identification 
parade might be used to corroborate his 
evidence given in Court, but otherwise the 
evidence of identification furnished by ‘an 
identification parade can only be hearsay 
except as tothe simplefact that a witness 
was ina position to show that he knew a 
certain accused person by sight. It was 
observed in Bindeshri v. Emperor (2) that 
there was no section of the Evidence 
Act which makes the identification proceed- 
ings evidence at all, and that at the most 
the evidence of identification can be used 
for the purpose of corroborating the state- 
ment of the witness given in Court. It 
was pointed out in Mahni v. Emperor (3) 
that unless a witness identified in Court 
the same person whom he had previously 
marked out in the identification parade in 
the jail, his evidence of identification given 
in Court should not be accepted. The 
question of the admissibility of such 
identification evidence, however, was not 
discussed in this ruling. Reliance was 
placed on behalf of the Crown on a Divis:on 
Bench ruling of the Allahabad High Court 
reported as Emperor v. Abdul Wahab (4). 
It is necessary to reproduce the head-nole 
of this ruling in extenso— 

“Where a witness at the trial before the Court of 
Session is unable to recognise an accused person 
whom he had identified on a previous occasion, there 
are two ways in which his previous statement can 
be rendered admissible. The statement made by the 
witness before the Committing Magistrate may be 
brought on the record under 8 248 of the Code of 
Criminal Procedure. This course is only available 
where the witness was able to pick out the accused 
before the Committing Magistrate though he could 
not do so before the Judge The other method 18 to 
elicit from the witness at the triala statement that he 
identified certain persons at the jail aud that the 


(1) 91 Ind. Cas 954; 5 Lah, 396; AI R1225 Lah, 
19; 27 Cr. L J 170, 

(2) 98 Ind Cas. 478; A I R 1927 All. 163; LR7A 
liu Or;27 Or. L J 1358, 

(3) 82 Ind, Cas, 240; AIR 1£25 Lah. 137; 25 Cr, 
L J 1272. 

(4) 95 Ind. Cas. 756;47 A 39; A IR 1929 All, 223; 
.27 Or. L J 836. Aa s 
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persons whom hs there identified were persons whom 
he had seen taking part in the dacoity. Ifthe 
witness is prepared to swear this, then it is open to 
the Court under s.9 of the Indian Jividence Act 
to establish by other evidence the identity of the 
accused whom the witness identified at the jail. 
For this purposə the best evidence will be -that of 
the Magistrate who conducted the identification, 
and his evidence will be strictly relevant under the 
provisions of the Indian Evidence Act But it is 
not permissible to treat the jail identification as 
direct evidence against the accused without any- 
thing to link it up with the evidence given in 
Court.” 

The facts of the Allahabad case are, 
however, very different from the facts of the 
present case. In that case, the „witnesses 
were giving their testimony in Court 
eight months after the identification parade 
had taken place, and the witnesses stated 
in Court that they were unable to identify 
the culprits owing to lapse of time and also 
because their appearance had changed 
considerably during the interval. It was, 
therefore, held that if a witness at the trial 
makes a statement that he identified certain 
persms at the jail, and that the persons 
whom he there identified were persons 
whom he had seen taking part in the dacoity, 
the identity of the culprits can be establish- 
ed by the testimony ofthe Magistrate who 
held the identification parade. In the 
present case, each of the above-mentioned 
witnesses stated that he would be able to 
pick out in Court the person whom he had 
identified at the identification parade and 
whom he had seen in the Suha Bazar 
shortly before the ocsurrence. The wit- 
nesses, therefore, did not express their 
inability to identify in Court the persons 
whom they had previously identified at the 
identifieation parade. Only when picking 
out the person whom they alleged they had 
seen in the Suha Bazar on the night of the 
occurrence, they picked out Baini Parshad 
or Mangal Sen instead of Om Parkash, 
They did not state that the identification 
made by them in Court was wrong, and 
that the statements they had made before 
the Magistrate at the identification parade 
represented the true facts. In my opinion 
therefore, the procedure outlined in Emperor 
v. Abdul Wahab (4) is not applicable to the 
facis of the present case. It was observed 
by a Division Bench of the Allahabad High 
Court in the case of Nigina v. Emperor (5) 
that identification proceedings neid in the 
jail amount merely to this that certain 
persons are brought to the jail or some 
other place and make statements, either 

(5) 95 Ind. Oas, 477;19 AL J 947; 2% Ora. L.-J 
(813. isc! eect» gailegiteova od! 
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- express or implied, that certain individuals 
‘whom they point out are persons whom 
.they recognize as having been concerned 
<in a particular crime. These statements 
-are not made on oath and are made in the 
“course of extrajudicial proceedings. The 
‘law does not allow statements of this kind to 
be made availableas evidence at the trial 
unless and until the persons who made 
those statements are called as witnesses, 
When these persons are called as witnesses, 
then these previous statements become 
admissible, not as substantive evidence in 
‘the case, ‘but merely as evidence to 
corroborate or- contradict the statements 
‘made by these witnosses in Court. When 
‘a witness to identify is called in the 
-Sessions Court and states that he can 
identify no one, there is nothing to 
‘corroborate and the evidence of any 
previous statements, express or implied, 
‘made by him in the course of identification 
-proceedings in the jailis not admissible. 
In the present case, -five witnesses 
identified Om Parkash before Sardar 
‘Narindar Singh as the person whom they 
-had seen sitting on the thara in the Suha 
Bazar cn the night of the occurrence, while 
they identified either Baini Parshad or 
Mangal Sen at the trial. In my judgment, 
| thestatements of these witnesses made at 
the identification parade regarding the 
presence of Om Parkash in the Suha Bazar 
are inadmissible in evidence. The same 
remarks apply to the statement of Ram 
“Saran (P. W. No. 3) whe identified Baldev 
Raj in the identification parade but failed 
to identify him in Court. 
Ram Saran (P. W. No. 3) was present in 
‘the office of the complainants at the time 
-of- the commission of the crime. He was, 
“however, not wounded and it was submitted 
“on behalf of the appellants that he ought to 
-have been made to take part in the identifica- 
tion parade held on March 15. He was 
made to identify the culpiitsin the second 
parade held on March 22. He has stated in 
‘eross-examination that he used io goto the 
-Akbari Gate Police Post-on coming back 
‘from the hospital and that he used to remain 
at the Police Post fortwo or three hours. 
Baldev Raj and Om Parkash appellants 
were in custody at the Akbari Gate Police 
Station and as Ram Saran has admitted 
that he used to remain at the Akbari Gate 
Police post for two or three hours at a time, 
‘itis quite possible that he had an oppor- 
tunity of seeing the culprits between the 
March 14 and the 22. It was stated by one 
of the investigating officers that Ram 


BHAGAT RAM v. EMPEROR 


15210 


Saran was looking after Bhagwan Das in the 
hospital and that he was, therefore, not 
available for the purpose of the identifica- 
tion parade on March 15. This explanation 
is, however, devoid of all force as presum- 
ably Bhagwan Das would be looked after by 
the doctors in the Police hospital, and there 
was no necessity for Ram Saran to be 
present in the hospital the whole day. The 
learned Public Prosecutor submitted that 
Ram Saran had been won over by the 
defence. Be that as it may, in the circum- 
stances enumerated above, I am not prepared 


to place any reliance on the testimony of 
` this witness. 


Faiz Muhammad, tonga driven(P. W. No. 
19), statedin his cross-examination that on 
the day following the incident he had been 
toldby his master that the Police had come 
to enquire about the number of his tonga. 
When he returned, hesaw a Police constable 
sitting at his master’s house, and the 
constable made enquiries from bim then 
and there. According to Faiz Muhammad, 
the constable recorded his statement on 
that day. Inthe light of these admissions 
by Faiz Muhammad it was contended on 
behalf of the appellants that this witness 
also should have been madeto take part in 
the first identification parade, and the fact 
that he was not made to identify the culprits 
till March 22, completely destroys the value 
of his testimony. It was suggested on 
behalf of the prosecution that this witness 
had not been traced till at least March 17, 
and that therefore, he could not take part 
in the first identification parade. It was 
further urged that the witness is making 
an honest mistake when he states that a 
constable had taken don his statement 
the next day after the occurrence. During 
the course of the cross examination, two 
of the Investigating Officers were definitely 
questioned as to the time when they, for 
the frst time, received information to the 
effect that Faiz Muhammad, tonga driver, 
had driven threeof the culprits from the 
place of occurrence to the Bhati Gate. In 
each case the Investigating Officer stated 
that he was unable to say from memory 
when Faiz Muhammad had been traced for 
the first time, and ineach case he refused 
to refresh his memory by a reference 
to the Zimnis. In these circumstances, 
there is no reason why the statement of 
Faiz Muhammad should not- be accepted 
at its face value. I hold, therefore, that 
‘Faiz Muhammad had been traced on 
March 13, and that he ought to have been 
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made to take part in the identification 
parade held on the 15th. As this was not 
done, I am not prepared to place any 
reliance on his testimony. It 
-highest degree desirable that identifica- 
- tion parade should be held at the earliest 
possible opportunity so far the circum- 
Stance of the case permit, and that all the 
available witnesses should be required to 
attend the very first parade. 

It was contended on behalf of the ap- 
pellants thet Kahan Chand had only 
received a simple injury and that he 
ought to have been made to take part 
in the parade held on March 15. Kahan 

. Chand was in hospital till March 20, and 
it is unreasonable to expect that he ought 
“to have been broughtfrom the hospital for 
the purposes of the identification parade 
“when he was not strong enough to attend 
‘the parade conveniently: It was suggested 
that a parade could have been held at 
the Mayo Hospital. These objections in 
my view have no force. AS soon as 
-Kahan Chand was strong enough to take 
part in a parade, the parade was arrang- 
ed for, and his evidence of identification 
“is therefore, not open to any sound objec- 
tion.’ He has stated on oath that he never 
saw any of the culprits before the 
“identification parade, and therefore the 
Siatement of Ram Saran that on one 
occasion Kahan Chand accompanied him to 
“the Akbari Gate Police Post is of no 
value. Bhagwan Das left the hospital 
on April 3, and his statement was 
recorded by the Police on April 10. 
It has, however, been - stated by 
the Sub-Inspector concerned that at the 
time when Bhagwan Das gave his statement 
he was very weak, and it was with some 
difficulty that he was able to talk. He 
is a respectable witness of some position 
and authorities were justified in delaying 
“the holding of the identification parade 
until he was well enough to walk about 
and take part in the parade conveniently. 
There is no reason why he should be 
disbelieved when he gays that he had 
no opportunity of seeing the culprits 
between the date of the commission of the 
crime and the holding of the identification 
parade, Both Kahan Chand and Bhagwan 
Das are disinterested and independent 
witnesses, and Į do not see any reason to 
“doubt their veracity or impartiality. 
It was strenuously urged on behalf of 


the appellants that it was unsafe to base ` 


a conviction on identification evidence 
‘alone. It was contended, on the authority 
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of Emperor v. Irjan (8) that identification 


made at night during the occurrence 
such as dacoity, when blows are struck 
and the psople are terrorised, . are 
generally of very little value. It was 
maintained that the commission of the 
crime in the present case could not have 
taken over a minute or two; that the 
culprits were wearing red Fez caps which 
are generally worn by Muhammadans; 
that revolver shots were fired in quick 
succession; that both Kahan Chand and 
Bhagwan Das were injured by bullet 
wounds; and that it was impossible in 
these circumstances for the witnesses to 
be certain of the identity of their assail- 
ants. I am of the opinion that it cannot 
be laid down as a hard and fast rule 
that identification evidence by itself is 
an insufficient basis for conviction. The 
value -of identification evidence must vary 
with the circumstances established in 
each case. Even in cases of dacoity, con- 
viction can be based on identification 
evidence alone if it is established that 
ths dacoits continued to plunder the house 
for a long time, and that © during that 
interval their victims had full opportunity 
of noticing their features and that there 
was sufficient light for themto beable 
to do so. In the present case, the office 
of the complainants was undoubtedly lit 
by electric light, but the suddenness of 
the assault and the fact that the entire 
transaction lasted for 4 minute or so, and 
that bullets were fired at both the com- 
plainants at point blank range make 
it clear that the victims had only a 
fleeting glimpse of their assailants, lb 
must be remembered that at the identifi- 
cation parade Kahan Chand picked out 
a wrong person named Nand Lal, who 
had nothing to do with the crime, and 
Bhagwan Das identified Daya Kishan who 
the trial Court. 
though both 
Bhagwan Das have 


In these circumstances, 
Kahan Ghand and 


‘been held by me to be truthful witnesses, 


all reasonable possibility of an honest 
mistake being made by each of these two 
witnesses has not been eliminated. 1, 
therefore, hold that in the present case it 
would be unsafe to convict any of the 
appellants on identification evidence alone 
is corroborated by 
may indic ate 
individual concerned took part 


some circumstances which 
that the 


(6) 104 Ind. Oas. 714; AIR 1927 Cal. 62); 46 Q LJ 


- 241; 28 Ur. L J 874;9 A I Or, R 20. 
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in the raid on the office of 
Bhagwan Das. | i 

(His Lordship after discussing the cases 
of the individual accused acquitted Baldev, 
Rajand Om Parkash and altered the con- 
viction of Bhagat Ram and Mangal Sen 
from that under ss. 394-398, Indian Penal 
Code, to one under 8, 394, Indian Penal Code). 

N. Appeal dismissed. 


Kahan Chand- 





MADRAS HIGH COURT 
Original Side Appeal No. 32 of 1933 
December 19, 1933 
BRASLEY, C. J., AND BARDSWELL, J. 

Rai Bahadur B. MOPURAPPA— 
PLAINTIFF—APPELLANT 
versus 
K. RAMASWAMI GRAMANI— 
DrPreNn DANT—RESPONDENT 

Transfer of Property Act (IV of 1882), ss, 105, 
107—Lease and agreement to lease—Difference— 
Tests for ascertaining, whether a transaction is a 
present demise or agreement to lease in juture— 
Deed— Construction. ak 

In determining whether a transaction is a lease 
cr only an agreement to grant a leass, the teat is 
whether it was intended to give the grantee an 
immediate might to be, from that moment and 
before the execution of any lease, a tenant from 
a future day. If it was, then it is a lease. If 
otherwise, it is an agreement not of present demise 
but of future demise The fact that the tenancy 
is to commence from a future datedoes not prevent 
the agreement being one of present demise. Nor does 
the fact that a formal document wasto be executed 
in the future prevent the agreement beiug a 
lease. Chunilal Dutt v. Gopiram Bhotica (l), 
Nandalala Ghose v. Sarat Chandra Banerji (2), 
Baranashi Dassi v. Popat Valjı Rajdev (3), ttanjoo 
Mohammad v. Haridas Mullick (4) and Gore v. 


Llyod (5), referred to. 
[i hae Lordships held on the facts’ that the 


` transaction in question was a present demise and 
not a mere agreement io lease | 

On appeal from the judgment and dec- 
ree of the Honourable Mr. Justice Stone, 
dated January 10, 1933, and made in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C. 5. 
No. 228 of 1932. 

Mr. K. S.. Krishnaswamy Ayyangar 
for Mr. M. Ramachandra kao, for the Ap- 
pellant. 

Mr. G. Krishnaswamy Iyer for Mr. K. 
Gopalaswamy and Mr. Brooke Elliot for Mr. 
K. Subramaniam, for the Respondent. 

Beasley, C. J.—This is an appeal from 
a judgment of Stone, J., whicb, as our 
learned brother says, raises a very inter- 
esting point of law. It relates to an oral 
agreement or arrangement entered into on 
July 18, 1931, between the plaintiff-ap- 
pellant , and the defendant-respondent. 
This agreement was for a lease for three 
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years; and the question for consideration 
is whether it is an agreement within the 
provisions of s. 107 of the Transfer of Prop- 
erty Act, which provides that a lease of 
immovable property for any period exceed- 
ing one year can be made only by a re- 
gistered instrument and that all other 
leases of immovable property may be made 
either by a registered instrument or by 
oral agreement accompanied by delivery 
of possession, Turning to s. 109 a lease is 
therein defined as follows: 

“A lease of immovable property is a transfer of a 
right to enjoy such property.” 

In this case the lease wasof immovable 
property for a term of three years: and it 
was contended on the defendant’s behalf 
at the trial that the agreement in ques- 
tion was a present transfer of a right to 
enjoy immovable property within the pro- 
visions of s. 105, and therefore, teing for a 
term exceeding one year, necessitated a 
registered document by reason of s. 107 
of the Transfer of Property Act. This was 
raised as a preliminary question. Stone, J, 
upheld the defendant's contention. 

It is necessary, first of all, to state a few 
facis. The appellant purchased ithe prop- 
erty in question on September 5, 1930, 
The respondent was then in possession of 
ihe property from the vendor under a ten- 
ancy which was to end on September 30, 
1931. On July 13, 1931, the respondent 
entered into the oral agreement in ques- 
tion here. That agreement, according to 
the appellant’s evidence, was, as already 
stated, to give the respondents a three 
years’ lease. At the same time it was 
agreed that the rental was to he Rs. 315 
per month (hat the respondent should pay 
the cost of manuring the trees and plough- 


“ing the garden that he should also pay the 


appellant an advance of two months’ rent 
and that the monthly rent should be paid 
thereafter by the second of every succeed- 
ing month. The lease was to commence 
on October 1,1931. All these matters were 
settled on July 13, 1931, andon the same 
date the advance of two months’ rent was 
paid to the appellant amounting to Rs. 630, 
being the rent for October and November, 
193). Later on a draft lease deed was 
prepared. This was sometime in August 
1931. According to the appellant it was at 
the request of the respondent that he pre- 
pared the draft lease deed. It was hand- 
written and sent to the respondent for his 
approval on August 22, 1931. The res- 
pondent came with it to the appellant and 
wanted certain alterations to be made in it. 
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These - alterations he had already made 
but in addition to those he wanted two 
other alterations as well and these were 
made; and the deed never got beyond that 
stage. The respondent refused thereafter 
to execute the lease. 

The question is what were the intentions 
of the parties when the o:al agreement of 
July 13, wasentered into. The appellant's 
contention is that it was on that date agreed 


that a lease should be given, that is to say, > 


at some future date. The respondent's con- 
tention, on the other hand, is that all the 
details were agreed upon on that date and 
that the only agreement as regards the 
future was that a deed in pursuance of this 
agreement should formally be drawn up. 
I think that from the evidence on the 
plaintiff's side it is quile clear that all the 
details were settled orally on July 13, 1931. 
Stone, J., received evidence in order to 
ascertain whether on the facts the oral 
agreement in question was an agreement of 
lease within s. 105 of the Transfer of Prop- 
erty Act, or whether it was an agreement 
which on certain authorities before him 
could be distinguished from a lease or 
transfer so as to take the case out of s. 107 
of the Transfer of Property Act. The autho- 
rities to which he referred were amongst 
others: Chunilal Dutt v. Gopiram Bhotica 
100 Ind. Cas. 404 (1) where it was held that 
a verbal agreement of lease notwithstand- 
ing the fact that the parties were intend- 
ing to execute a formal lease deed does -not 
contravene the provisions of ss. 105 and 
107 of the Transfer of Property Act, and 
is not, therefore, a nullity: Nandalal 
Ghose v. Sarat Chandra Banerji 5 Ind. Cas. 
562 (2) where it was held that the word 


` Tease’ in s. 107 of the Transfer of Prop- 


erty Act, must be read as speaking of 
leases as defined in s.105 and that it did 
not include an agreement to lease and that 
even in the absence of a registered lease, 
the contract, namely, the agreement to 
‘lease, is valid; and Baranashi Dassi v. 
Popat Valji Rajdev (3) where it was simi- 
larly held that an oral agreement to lease 
is valid and that s. 107 of the Transfer 
of Property Act, refers to leases, 1. e., actual 
transfers of property, aad not to agreements 
to lease. On the other side the decision of 
Page, J., in Ramjoo Mahomed v. Haridas 
Mullick (4) was strongly relied upon. In 


(1) 100 Ind. Oas. 404; AI R 1927 Cal 278; 45 OL 
J 32, ` 
(2) 5,Ind. Cas, 562. 


(3) 63 Ind. Qas. 118; 25 O W N 220. 
(4) 91 Ind. Cas. 320; AI R 1925 Cal. 1087; 52 C. 
95. 
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that case all the decisions bearing upcn 
this question were very fully discussed in 
the judgment; and what clearly emerges 
from that discussion is that the question is 
whether it is intended to give an immediate 
right tothe party to be, from that moment 
and before the execution of any lease, a 
tenant from a future day. If it is, then it 
is a lease. If otherwise, it is an agreement 
not of present demise but of future demise, 
The rule is stated in Gore v. Lloyd (5) by 
Baron Alderson as follows:— 

“That you must look at the whole of the instru- 
ment to judge of the intention of the parties as 
declared by the words of it, for the purpose of 
seeing whether it isan agreement ora lease. And 
looking at the whole of this instrument, it appears 
to me that it was not intended to give an immediate 
right to the party to be from that moment and 
before the execution of any lease a tenant from a 
future day, but that the true construction of the 
instrument is, an agreement between the parties 
that ata future time one of them shall become the 
tenant, provided certain things are intermediately 
done by the landlord or his agent, so as to put the 
premises into a certain state, which the agreement 
describes... ...... Where, jindeed, by an agreement of 
this sort, one person agrees to take certain premises 
at a certain rent from a certain time, and both 
parties sign the paper; looking at the whole of such 
an instrument together nobody can doubt that, 
though if contains no words of demise by ‘the party 
who signs it as landlord such an instrument would . 
amount to a lease, because youcannot give effect 
to the signature unless by supposing that there is 
an implied agreement to demise, besides the express 
words by which the tenant agrees to take...... It. 
appears to me that there is an obvious distinction 
between the two cases, and that, upon the whole, 
this instrument is an agreement of demise, but it 
is an agreement that there shall be, under certain 
circumstances at some future time, if things 
be done, a demise:— It is an agreement between the 
parties, the terms of which, undoubtedly were to 
regulate the future tenancy, if a future tenancy 
should exist,” , A 

It is clear from this quotation that the fact 
that the tenancy is to commence from a 
juture date does not prevent the agreement 
being one of present demise -which was a 
circumstance strongly relied upon by the 
appellant. On the other hand, there are 
two other circumstances which, in my 
opinion, tell very strongly against the ap- 
pellant's case namely, that the respondent 
was already in possession at the date of the 
oral agreement and also paid two months’ 
rent in advance on the same date. Nor 
can the fact that the formal document was 
to be executed in the future assist the ap- 
pellant; and it is quite clear from the evi- 
dence of ths appellant himself that there 
really was a concluded agreement on July 
13, 1931. He says: 


“The writing that was to.come into being was to 


(5) (1844) 12M & W 483; 13 L J Ex, 366;67R R 
402; 152 E R 1279. 
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express the terms we had really agreed upon, and no 
otber terms.” 

This is also made clear in the evidence 
of Mr. T. Rajagopalachari, the appellant’s 
second witness, who says: 

“The matter was as good as finally agreed at that 
one interview.' 

. Stone, J., was of opinion that 
the oral agreement in question amount- 
ed to a present transfer of an interest 
in the immovable property, that is 
to say, it was a present demise or 
lease and not an agreement to grant a 
lease or a future letting. Having regard 
to the circumstances to which I have already 
referred, in my view, Stone, J., was right; 
and we have here an agreement which 
comes within the provisions of s. tu7 of the 
Transfer of Property Act, and it being 
unregistered, the appellant’s suit upon it 
must fail. For these reasons, this appeal 
must be dismissed with costs. 

Bardswell, J.—I agree. 

A. Appeal dismissed, 
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Nasim Ali, J.—The appellant in this 
case isthe plaintiff in a suit for enhances 
ment of rent of a tenure under s. 7, 
Bengal Tenancy Act. The defence of the 
tenants was that their rent was not liable 
to be enhanced as it was a mokarari mo- 
urashi tenure, that is, a heritable tenure 
the rent of which is fixed in perpetuity. In 
support of this defence, a pottah of 1250 
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B. S. was produced by the defendants. The 
Courts below have found that this docu- 
ment is a genuine document and this 
finding has not been challenged before us.. 
The only point that has been urged in 
this appeal is that ona proper construc- 
tion of the pottah the Courts below should 
have held that the tenure was only herit- 
able but that its rent was not fixed in 
perpetuity. We have gone through this 
pottah, and we are of opinion that the: 
construction put upon it by the Courts 
below is correct. The words thica, mokra, 
mourashi, putra pautradikramay along with 
a stipulation that there will be no remis- 
sion of rent on any account taken together 
Tead us to think that by this potiah a 
hereditary tenure with a fixed rent was 
intended to be created. The learned 
Advocate for the appellant argued that 
the word ‘mourashi’ was not enough to 
show that the rent was fixed in perpetuity, 
But there are other expressions in this 


pottah which clearly indicate that the 
intention of the grantor was to ñx the 
rent in perpetuity. The word ‘thica’ as 


it appears from Wilson’s glossary means ‘a 
contract by which a person engages to pay 
a fixed amount of rentor revenue.’ This 
word does not, in our opinion, mean ‘tem- 
porary,’ as was contended by the learned 
Advocate for the appellant. This conten- 
tion of the appellant would be wholly in- 
consistent withthe words “putra putradi- 
kramay” mentioned in the lease. 

The tenure was evidently intended to 
beheld from generation to generation and 
not for a temporary period. This view 
gains further support from the use of the 
word ‘mokra’ inthe lease. It was point- 
ed out by Suhrawardy, J., in the case of 
Nabendra Kishore Royv. Chowdhury Mian 
(1) that the word ‘mokra’ is a corruption of 
the Arabic word ‘mokarrar.’ In view of the 
accepted meaning of the words ‘mokarari 
and ‘mourashi’ in a lease there cannot be 
any doubt that the tenancy was not only 
heredilary but that its rent was also fixed 
in perpetuity. Reading the document as 
a. whole we are of opinion that this was 
a mokarart mourashi lease, and, con- 
sequently the rent ofthe tenants cannot be 
enhanced. The appeal is, accordingly, dis- 
missed with costs. 

Lort-Williams, J.—I agree. 


D, Appeal dismissed. 
(1) 131 Ind. Oas. 584;.A 1 k i931 All. 265; 520, 
L J 583; Ind. Rul, (1931) Cal. 472. a 
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There is a presumption that a Hindu family is 
joint and undivided. Thereis, however, no presump- 
‘tion thata joint family is possessed of joint family 
property or that a particular property is joint family 
property, having been acquired with the aid of 
family funds, But where it is proved or admitted 
that a joint family possessed such nucleus as could 
lead tothe acquisition in question, it may be pre- 
sumed that the later-acquired property belongs to 
the joint family, having been acquired with the aid 
of the nucleus. Mere existence of a nucleus, how- 
ever small or. insignificant, is not enough. It should 
be shown to be of sucha character as could reason- 
ably be expected to lead tothe acquisition of the 
property alleged tobe apart of the joint family 
property. [p. 544, col. ?.] 

Where theancestral property left by 
was very small and its income was spent on the 
maintenance ofthe widow of a collateral and the 
plaintiff whose income was exceedingly small set up 
a claim to certain acquisitions made by his brother 
on the ground that the plaintiff .and his brother 
were members ofa joint Hindu family : 

Held, on a consideration of the circumstances of the 
case, that the’ existence of the very small nucleus left 
by the father could not have appreciably assisted in 
the acquisition of any property standing in the name‘of 
the plaintiff's-brother and the properties to which the 
pliant set up a claim belonged to the plaintiff's 

rother alone and the plaintiÌ had no interest in it. 
[p. 546, col. 1.] i 

Although there is evidence that on ceremonial 
occasions two Hindu brothers conducted themselves 
as if they were members of a joint Hindu family 
eand through the exigencies of their employments they 
had to reside at different places,in the absence of 
evidence showing an intention on the part of one or 
the other of the members to separate and the con- 
stitution of the family being consistent with the 
joint character thereof, the joint family character of 
the family which existed at the time of the father 
cannot be said to have disappeared. [p. 542, col, 2] 

F. ©. A, from the decision of the Second 
Subordinate Judge, Cawnpore, dated 
October 30, 1930. 

Dr. K. N. Katjuand Mr. M. N. Kaul, for 
the Appellant. 
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Judgment.—tThe contest in this appeal 
is between two rival claimants to mortgagee 
rights under a deed dated December 12, 
1913, executed by Chhadammi L1, father 
of defendant -No, 1, infavour -of Sheo Adhar 


JAGARNAPH - Bad 


for a sum of Rs.3,000. The positionof the 
contending parties will be, presently ex- 
plained. Two suits were brought in the 
Court of the Subordinate Judge, Cawnpore, 
one by the present appellant Suraj Kumar 
for enforcement of the aforesaid mortgage, 
and the other by the respondent Musammat 
Chandra Kala forthe same purpose, The 
two suits were tried together. In the result 
a decree was passed in the suit bro- 
ught by the respondent Musummat Chandra 
Kala, The present appellant's suit was 
dismissed. The mortgagor has acquiesced 
inthe decree passed against him. The 
present appeal was preferred by the 
appellant Suraj Kumar and is directed solely 
against the respondent Musammat Chandra 
Kala as regards her right to enforce the 
mortgage. 


The following pedigree will explain the 
position of the parties inter se: — 


SADA NAND 
(died in 1916) 
Suraj Kumar Sheo Adhar 
(plaintiff-appellant; 


(died cae 8, 1923) 


Musammat 
Chandra Kala 
(defendant-respondent) 


Sbeo Kumar 
(died September 25, 1926) | 


Jagat Narain 
(died September 27, 1927) 


It will be seen from the above pedigree 
that Sheo Adhar’s branch has no male 
descendant left and that, on the death of 
Jagat Narain, the last surviving male 
descendant of his branch, his interests, 
whatever they might have been, devolved 
upon his mother Chandra Kala, the 
defendant-respondent. The mortgage-deed 
in question was executed in favour of 
Sheo Adhar. The plaintiff-appellant’s case, 
as set out in his plaint, isthat he and 
Sheo Adhar were members of a joint Hindu 
family and that the mortgage in suit formed 
part of their joint family property, that 
after Sheo Adhar’s death he and Sheo 
Kumar with his son Jagat Narain formed 
a joint Hindu family and that on the 
death of Jagat Narain, he is the sole 
surviving member of thefamily and, there- 


fore, entitled to the mortgagee rights 
under the ceed in question. As regards 
Ahe defendant-respondent Musammat 


Chandra Kala, he. alleges that she is not 
entitled to anything but maintenance, 
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being the widow of a deceased member of 
the joint family. 

The defendant, Musammat Chandra 
Kala, oa the other hand, contends that the 
mortgage in suit belonged  exclsively to 
Sheo Adhar, on whose death his interest 
devolved upon his son Sheo Kumar and, 
on the latter's death, on his son Jagat 
Narain, on whose death the mortgagee 
rights became vested in herself as the 
mother of Jagat Narain. It will thus 
appear that the principal question in the 
caseis whether the mortgagee rights 
under the deed in suit belonged to a joint 
Hindu family consisting of Suraj Kumar 
and Sheo Adhar or to Sheo Adhar alone 
ag his exclusive property. 

The defendant-respondent contested the 
plaintiff's claimon the ground that Sheo 
Adhar and Suraj Kumar were not members 
of a joint Hindu family and that, in any 
case, the mortgage in suit did not form 
part of the joint family property, assum- 
ing they had any. 

The learned Subordinate Judge set down 
two main questions for decision: (1) whe- 
ther the appellant Suraj Kumar and 
Sheo Adhar, together with his descendants, 
formed a joint Hindu family; and (2) 
whether the mortgagee rights in con- 
troversy belonged to such joint family. 
He found on the first question in favour 
of the plaintiff-appellant, holding that 
the joint family character of the family, 
which existed from the time of Sada 
Nand, never disappeared. But on the 
second question he arrived at a definite 
finding that thesum advanced under the 
mortgage-deed belonged exclusively to Sheo 
Adhar and that the  plaintiff-appellant 
had no interest therein. 

The learned Advocate for the defendant- 
respondents not only supported the 
decree of the lower Court on the ground 
on which it proceeds, butalso by challeng- 
ing the finding as regards the undivided 
character of the family. The whole case 
was thus open before us, and we shal} 
proceed to record our findings on the 
two questions. 

We may briefly dispose’ of the question 
whether the appellant and Sheo Adhar 
together with his descendants formed a 
joint Hindu family. We are clearly of 
opinion that the ‘finding arrived at by the 
learned Subordinate Judge isa good one. 
Tt is not disputed that Sada Nand, whose 
ancestral house was in Narain Khera in 
the Unao District, possessed a small zamin- 
dari property, which belonged to him and 
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his brothers, It is equally undeniable 
that Sheo Adhar and Suraj Kumar on 
their births, acquired an  interstin such 
property, so that Sada Nand and his sons 
formed ajoint Hindu family possessing 
ancestral . property. Sada ' Nand was 
employed with a wealthy family possess- 
ing zamindari and other property in the 
Cawnpore District. After his death Sheo 
Adhar was appointed in his place. Later 
on Suraj Kumar was also employed in the 
same estate. Though the exigencies of 
their employments required that Suraj 
Kumar and Sheo Adhar should reside at 
different places, the ancestral properly 
belonging to them was never divided. 
There is no allegation that any of them 
ever expressed an unequivocal intention 
to separate. It is in evidence that on 
ceremonial occasions they conducted 
themselves as if they were members of a 
joint Hindu family. In the absence of 
evidence showing an intention on the part 
of one or the other of the members to 
separate and the consitution of the family 
being consistent with the joint character 
thereof, the finding of the learned Subor- 
dinate Judge is, in our opinion, unassail- 
able. Accordingly we uphold it. 

The second question, which is of greater 
importance, has been hotly debated before 
us. A short history of the family and of 
the properties acquired by Sheo Adhar will 
materially help. in appreciating the force 
of the circumstances relied on by one or 
the other of the parties. As already stated, 
Sada Nand was employed in the estate or 
Tewariji in the Cawszpore District. He 
was in receipt of a salary of Rs. 136a 
year. It is common ground that, on his 
death in 1880 Sheo Adhar was appointed 
in his place on the same salary. He 
was, however, promoted to the rank of 


sarbarakar’ or manager of the estate in 


1900 on a salary of Rs. 50 per mensen 
and Suraj Kumar was appointed in the 
place left vacant by Sbeo Adhar’s pro- 
motion. Suraj Kumar was in receipt of 
a salary of Rs. 160 a year, During’ the 
lifetime of Sada Nand no acquisition ap- 
pears to have been made by any member 
of the family. Though the plaintiff has 
alleged that Sada Nand had some money- 
lending business, there is no evidence in 
support of that allegation. The ` plaintiff 
himself has no personal knowledge on his 
own showing. We do not think Sada Nand 
had any money-lending business, nor is 
there evidence to prove that Sada Nand 
left any cash. So far as the evidence in- 
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dicates, the only property which existed 
in the family at the time of Sada Nand's 
death was his ancestral zamindari property 
in Narainkhera in the Unao District. It 
is in the evidence of the plaintiff himself 
that the net profits of this property did 
not exceed Rs. 50, which was shared by at 
least one collateral branch. 

So long as Sheo Adhar occupied the po- 
sition of his father as a ‘karinda ‘in receipt 
of asalary of Rs. 136 a year, he does not 
appear to have made any investment or 
acquired any immovable property. The 
first acquisition, which he appears to have 
made, wason March 19, 1907, when he pur- 
chased a share in village Amritpur for 
Rs. 2,500, that is to say, he acquired a 
share in Amritpur seven years after his 
appointment as ‘sarbarakar’ or manager. 

On March 4, 1909, he lent Rs, 425 to a 
lady named Munnan on the security of 
some zamindari property in village Selhu- 
pur. This mortgage was with posses- 
sion. 

On June 28, 1909, he advanced two sums 
of Rs. 2,000 each to two members of the 
same family, who executed mortgage-deeds 
of that date. The next day, on June 29, 
1909, he advanced another sum of Rs. 2,000 
to another member of the same family. 
In all thethree mortgage-deeds shares in 
village Newazi Khera were hypothecated. 
These mortgages probably merged in a 
sale-deed which, however, is not on the re- 
cord. The khewat shows that Sheo Adhar 
had purchased a share in Newazi Khera. 

The next acquisilion was made in 1917, 
under a mortgage-deed, dated July 14, 
1917, executed by one Abul Hasan in favour 
of Sheo“ Adhar and Suraj Kumar, the 
plaintiff-appellant, fora sum of Rs. 8,500. 
It will seen that this is the first occasion 
when any acquisition was made in the 
name of both. As a matter of fact, this 
was the only occasion on which any pro- 
perty was acquired in the joint names of 
Sheo Adhar and Sheo Kumar. 

Mutation of names was effected in favour 
of Sheo Adhar in respect of all the pro- 
perty acquired under the deeds above refer- 
red to, 

There were numerous other deeds for 
smaller amounts standing in the name of 
Sheo Adhar. They were executed during the 
period ranging from 1916 to 1921. [tis 
pot ‘necessary to give a detailed account 
of these, transactions. 

Sometime before 1918 a partnership 
business was started under the name and 
style “Parmatmadin Sheo Kumar’. The 
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exact date on which this firm commenced 
its business does not appear from the re- 
cord ; but it appears from the plaint of a 
suit instituted in 1921 that certain trans- 
actions -to which the firm was a party 
had taken place us far back as 1918. 
That firm incurred a liability to pay 
Rs. 27,000 to a firm named Gopal Das- 
Har Narain of Bombay. The latter insti- 
tuted a suit on the original side of the 
Bombay High Court onJuly 18, 1921, and 
obtained a decree on October 3, 1922, for 
Rs. 32,000 odd. Sheo Adhar died in 1923. 
Execution of the decree was taken out in 
1924 and satisfaction obtained partly by 
sale of Sheo Kumar's property and partly 
by saleof that of the other partner Par- 
matmadin. 

After the death of Sheo Adhar, appli- 
cations for mutation of names were made 
jointly by Sheo Kumar and the appellant 
Suraj Kumar in respect of Amritpur and 
Newazi Khera properties. We have already 
referred to the mortgage-deed in respect 
of Newazi Khera and as already mentioned 
a certain share io that village was subse- 
quently sold to Sheo Adhar, who obtained 
mutation of names. After the death of 
Sheo Adhar, mutation of names in respect 
of Newazi Khera was also applied for by 
Sheo Kumar and Suraj Kumar. All the 
applications for mutation of names stated 
that the two applicants were the heirs 
of the deceased Sheo Adhar, mutation of 
names was accordingly ordered in terms 
of the applications, which are strongly re- 
lied on by the appellant as showing that 
the shares purchased by Sheo Adhar were, 
in fact, joint family properly in which 
the plaintiff-appellant had an interest, It 
also appears that in appeal pending in- 
this Court Sheo Adhar was a respondent 
and that Sheo Kumar made an applica- 
tion praying for substitution of his own 
name and that of Suraj Kumar as the 
legal representatives of his father, Sheo 
Adhar. 

Besides the documents referred to above, 


“there is a good deal of oral evidence 


produced by both parties. We may 
say at once that the oral evidence ig 
of no value. Bach set of the witnesses 
states in general terms either that the pro- 
perties acquired by Sheo Adhar were joint 
family ones or thab they exclusively be- 
longed to Sheo Adhar. The question in- 
volved in this appeal, has therefore to 
be determined onthe documentary evi- 
dence abovereferred to. We have referred 
to allthe documents that throw any light | 
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on the question whether the mortgagee 
“rights in dispute belonged to Sheo Adhar 
alone or to the joint family of which the 
. plaintiff was also one of the members. 

i “The case, as put forwardon bebiulfof the 
.‘plaintiff-appellant, was this: It issaid that 
- Sada Nand left some-cash, that after his death 


- | Bheo Adhar and Suraj Kumar threw their 


“earning in acommon purse and had money- 
-‘lending business on behalf of the family, 
-that all the properties acquired in the 
~name of Sheo Adhar from time to time 
“were, in fact, acquired with funds belong- 
“ing to the joint family and that if any 
property was acquired with funds initially 
proceeding from Sheo Adhar, it was 
treated by him as joint family property, 


he having abandoned his separate interests - 


therein. k 

The conduct of Sheo Kumar in joining 
the plaintiff in the application for muta- 
tion of names in respect of Amritpur pro- 
perty and Newazi Khera and in applying 
for substitution of names in the appeal 
pending in this Court is relied on by the 
plaintiff-appellant as showing that the 
properties acquired in the name of Sheo 
Adhar alone were, in fact, joint family 
properties. The application for substitu- 
tion was accompanied by an affidavit in 
which it was clearly stated that Sheo 
Kumar and Suraj Kumar were members 
of a joint family with Sheo Adhar. 

It cannot be disputed that there is no 
documentary evidence which bears directly 
on the question whether the mortgagee 
- rights under the deed in suit belonged to 
the joint family, as alleged by the plaintiff. 
It is argued on his behalf that Sheo Adhar 
treated all properties standing in his own 
name as joint family properties and that 
the conduct of Sheo Kumar in associating 
the plaintiff in applying for mutation of 
names affords evidence of the character 
of all properties acquired in the name of 
Sheo Achar. On the:'other hand, it is 


explained on behalf of the defendant that - 


the applications for mutation of names and 
the application for substitution of names 
in which Suraj Kumar's right was re- 
cognised, were made for an ulterior ‘object, 
Tt is said that Sheo Kumar apprehended 
that his property would be attached in 
execution of the decree passed by the 
Bombay High Court and that, therefore, 
he attempted to make out that all the 
properties left. by his father were joint 
family properties belonging io himself 
and .his uncle. Whether this explanation 
holds good will be discussed ‘subsequently. 
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We desire to stress at this place that in 
any’ case, it would not be permissible to 
generalise from. such admissions as may 
ye implied in the applications for muta- 
tion of names and the application for 
substitution of names, that all the pro- 
perties acquired by Sheo: Adhar including 
the mortgage in question were joint family 
properties, assuming that such applications : 
can be construed as containing an admis-: 
sion that the properties to which they refer  _ 
are joint family properties. eee 
The rule of Hindu Law which is ap- 
plicable to.such cases is well settled.- . 
There is a presumption that a Hindu,.* 
family is joint and undivided. There is, how-' 
ever, no presumption that a joint family. 
is possessed of joint family property or 
that a particular property is joint family - 
property, having been acquired with the. 
aid of family funds. But where it is 
proved or admitted that a joint family 
possessed such nucleus as could lead to 
the. acquisition in question, it may be: 
presumed that the later acquired property 
belongs to the joint family, having been 
acquired with the aid of the nucleus. Mere 
existence of a nucleus, however small or 
insignificant is not enough. It should be 
shown to be of such a character as could 
reascnably be expected to lead to the 
acquisition of the- property alleged to be 
a part -of the joint family prop- 
erty. In the case before us, the ances- 
tral -property left r 
very small. Tne plaintiff admits that ils~ ” 
income was- spent on the maintenance of 
Musammat Maharani, the widow of a col-' 
lateral. The profits of the entire property 
amounted to Rs, 50, a year. The share 
of Sadanand’s Branch was Rs. 25, a year. 
It is obvious that the existence of nucleus- 
of that character by itself could not have ~ 
appreciably assisted in the acquisition of 
any property standing 
Sheo Adhar. The plaintiff has attempted. 
to show that Sadanand had left some: 
money, of which the amount is 
not known to him, that he himself used 
to hand over all his earnings to Sheo 
Adhar who became the head of the family: 
after Sadanand’s death and that Sheo 
Adhar himself threw his own earnings in’ 
the ‘joint purse. -We have already said 
that there is no.reliable evidence that 
Sadanand left any money, nor are we 
prepared to accept the uncorroborated and 
improbable statement of the plaintiff that. 
he handed over all his earnings to Sheo: 
Adhar. His salary was Rs. 160, a year, 


by Sadanand ` wasi `, 


in the name of. * 
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He lived at a village named Shahjahan- 
pur; his wife and mother also resided 
with him. He does not say that he had 
any other emoluments attached to his 
post or that he had any perquisites. The 
learned Advocate for the appellant has 
appealed to our knowledge and experience 
and has asked us to assume that the 
plaintiff must have earned a good deal 
-more than his bare salary. While it may 
be netorio ws that karindas of zamindars sup- 
plement their salaries by improper means, 
we cannot act on any assumption of this 
character in arriving at a judicial finding, 
particularly when the plaintiff himself, 
who gave his evidence at considerable 
length, has not alleged that he earned 
anything more than his salary. We think 
that there is no foundation for the sug- 
gestion that there was any common purse 
in which the earnings of the plaintiff 
and Sheo Adhar were thrown. The plaint- 
ifs salary was hardly enough for the 
maintenance of himself and his family. 
We have already mentioned that Sadanand 
oceupied the position which the plaintiff 
subsequently did. We have also men- 
tioned that there is no trace in the record of 
Sadanand having made any investments 
or acquired any property. It is also.clear 
from the evidence that so long as Sheo 
Adhar worked as a karinda in place of 
his father, he made no investments. The 
properties acquired by him were all 
acquired under deeds executed after 1907. 
We think it reasonable to infer that the 
plaintiff who occupied the same position 
as his father did and which Sheo Adhar oc- 
cupied before he became the sarbarakar 
could not have saved anything to contri- 
bute towards what he calls “joint family 
funds.” 

It is argued on behalf of the plaintiff- 
appellant that the conduct of Sheo Kumar 
after the death of Sheo Adhar shows that 
some properties had been so acquired as 
to become joint family properties. Reliance 


is placed on the applications for mutation . 


of names to which we have already re- 
ferred. The applications taken at their 
face value contain the statement that 
Sheo Adhar was the owner of the property 
to which they refer and that after his 
death, such properties were inherited by 
his son Sheo Kumar and his half brother 
Suraj Kumer. This is palpably incorrect 
if Sheo Adhar was the owner of the 


property referred to in the applications 
for mutation of names, „His half- 
brother could not be a co-heir with 
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his son.’ It may be argued that this. 
is only an inartistic way of saying that 
the properties belonged to a joint family 
consisting of Sheo Adhar and the plaintiff 
and that on the former’s death, his interests 
survived to his son and brother. It may 
be, that if Sheo Adhar is otherwise proved 
to have been in possession of the properties 
as head of a joint family and not in his 
individual capacity, the applications are 
susceptible of that interpretation. In the 
absence of such proof little weight can be 
attached tothe applications, 

Assuming the applications contain such 
admission as is relied on by the plaintiff- 
appellant, it can be explained and rebutted. 
The only other person besides the plaintiff 
who could have revealed the circumstances 
in which they were made was Sheo Kumar 
who is not alive. But if it appears, as we 
think it does, that before the shares in 
Amritpur and Newazi Khera were acquir- 
ed, the family was not possessed of joint 
funds or of such.nucleus as could have led 
to the acquisition of those shares, the 
admission said to be contained in the ap- 
plications for mutation of names is of very 
little weight. 

The learned Advocate for the respond- 
ents has drawn our attention to the contents 
of the affidavit which accompanied the 
application for substitution of names made 
in this Court. It is pointed out that 
ordinarily itis the duty of the appellant 
to make an application for substitution 
of names in the place of a deceased res- 
pondent. In this case it appears that 
Sheo Kumar made the application and 
made it a point to state in the affidavit 
that his deceased father together with his 
descendants and Suraj Kumar were mem- 
bers of a joint Hindu family and that he 
himself and Suraj Kumar were the surviv- 
ing members thereof. Taken literally 
the admission proves no more that what 
has been found in the present case, viz., 
they were all members of a joint family. 
But the appellant relies on implications 
of that statement and would have us infer 
that the subject-matter of the appeal pend- 
ing in this Court was joint family property. 


It should be borne in mind that men like 


Sheo Kumar cannot be credited -with 
knowledge of the niceties of Hindu Law. 
He might well have thought, unaided by 
legal advice, that all acquisitions made 
by Sheo Adhar became joint family prop- 
erty. The learned Subordinate Judge 
considered the explanation offered on behalf 
of the respondents that the admissions of 
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Sheo Kumar were due to a desire on his 
part to save the property from attachment 
in execution of the decree passed by the 
Bombay High Court to be at least plausible, 
though he was not prepared to accept it 
so far as to warrant a definite finding that 
the admission was in fact dictated by that 
desire. We agree with him in that view. 
Taking into consideration the total absence 
of evidence showing such nucleus as could 
have led to the acquisition of the proper- 
ties standing in the name of Sheo Adhar 
and the possibility that the admissions 
were made as suggested on behalf of the 
respondents or through misconception of 
the legal rights of Sheo Adhar and the 
plaintiff, we are of opinion that no 
weight should be attached to the admis- 
sion, assuming it amounts to an admission 
of the character given to it by the 
appellant. 

The same considerations apply toa suit 
brought by Sheo Kumar and Suraj Kumar 
in 1926 on foot of a hundi in favour of 
Sheo Adhar, Similarly, a suit was institut- 
ed in 1929 by Suraj Kumar and Chandra 
Kala, the parties to this appeal. The 
plaint of that suit is relied on by both 
parties. The appellant points to the fact 
that the respondents considered him to be 
one of the persons entitled to the money 
due under the hundi. The respondents 
on the other hand lay stress on the fact that 
if the money be considered to belong to 
joint Hindu family, she could not have 
had any interest in it and the 
plaintiff would not have joined her in 
instituting the suit. We are of opinion that 
` a document of this character is wholly 
inconclusive and no weight can be attached 
to it asa piece of evidence. 

Taking into consideration all the evi- 
dence, oral and documentary, and inference 
derivable from the circumstances of the 
case, we are of opinion that the learned 
Subordinate Judge arrived at a correct 
finding in holding that' the mortgagee 
tights under the deed in question belonged 
to Sheo Adhar alone and that the plaintiff. 
appellant had no interest in it, This 
appeal fails and is dismissed with costs. 


N, Appeal dismissed. 
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Indian Christians—Guardianship—Mother's rights 
—Sale by mother of minor children's property, 
whether void or voidable—Suit to set aside sale— 
Limitation—Limitation Act (IX of 1908), Sch. I, 
Art. 44, applicability of —Guardian'’, meaning of. 

Among Indian Christians, the mother, the father 
being dead, isnot a mere de facto guardian of 
her minor children but is their natural guardian 
for many purposes, and a sale effected by her 
of her minor children’s properties as their guardian 
is not void but only voidable. A suitfora declara- 
tion by the children that such a sale is not 
binding upon them would, therefore, fall within 
Art. 44 of the Limitation Act. Mata Din v. Ahmad 
Ali (1), Imambandi v Mutsaddi (2), Mohammad 
Ejaz Hussain v. Muhammad iftikhar Hussain (3) 
and Sundara Nadan v. Annamammal (5), refer- 
red to. [p, 548, col. 1.] 

The word ‘guardian’ ag used in Art 44, Limita- 
tion Act, is of general import and includes natural 
and testamentary guardians as well as guardians 
appcinted by Court. Dip Chand v. Munni Lal 
(6, Munugarra Satyalakshmt Narayana v. Munu- 
garra Jagannadham (7) and Arumugam Pillai v. 
Panayadian Ambalam (8), referred to, |ibid.] 

A. against the decrees of the Court of the 
City Civil Judge, Madras, in O. 8. Nos. 555, 
615 of 1929 and 286 of 1930, respectively. 

Messrs. A. Suryanarayaniah and N. 
Panchanatha Iyer, for the Appellant. 

Messrs. N. Gopala Menon and T. V. 
Gopalaswamy, for the Respondents. 

Judgment.— These three appeals arise 
out of three suits tried together bythe City 
Civil Judge. The advisability of trying 
O. S. No. 555 of 1929 (O. C. O. A. No. 18 of 
1931) with the other two suits is open to 
question, but we piopose to record our find- 
ings upon the issues which if raises quite 
separately. Certain facts may, however, 
be stated as commun to the three cases, 

We are concerned with a family of Indian 
Christians composed of Richard and Caro- 
line Kent, husband and wite,- and two 
daughters Sarah (Mrs. Borgonah) and Lydia. 
Richard Kent, who was an Inspector on 
the Railway, owned a house No. 6, Salai 
Street, Vepery, Madras, in part of which 
he was living up to the time of his death. 
The house consisted of two distinct portions, 
a front part and a rear part, and these figure 
separately in the later transactions. In 
1913 Richard Kent executed two successive 
mortgages of the whole property to a 
Marwari Sowcar named Birchand for sums 
of Rs. 500 and Rs. 100, respectively. In 
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1914, under Ex. D, he made a giit of the 
property to his wife and daughters. In 
1918 Birchand sued upon his mortgages 
(O. S. No. 422 of 1916) and obtained a pre- 
liminary decree. Thereupon, in spite of the 
gift deed, on December 25, 1916, Richard 
Kent executed an agreement to sell the 
front part of the house to one Muniswami 
for a sum of Rs. 1,500, and acknowledge an 
advance payment of Rs. 100. Less than a 
month later, on January 20, 1917, Richard 
Kent died, and less than a month after his 
death, on February 17, 1917, the widow 
executed a sale-deed, Ex. EH, of the front 
part for herself and as guardian of her two 
daughters, to Muniswami's daughter Banga- 
rammal for Rs. 1,500. Out of this considera- 
tion a sum of Rs. 1,150, as the receipts 
Ex. V and V-a show, was paid to Birchand 
in discharge of the mortgage debts of 1913 
and of some smaller loans advanced to 
Caroline, 

This sale is the subject-matter of O. 3. 
No. 555 of 1929. The plaintiff is Lydia 
Kent and she sued in forma pauperis for a 
declaration that it was not binding upon her 
and for partition and delivery of her one- 
third share in the property under the gift 
deed. Itis probable that the elder daughter 
would have joined in this claim had she not 
allowed it to get barred against her. The 
lower Court has held that the gift deed, 
which was impugned as benami or nominal, 
was valid and that the sale is not binding 
upon the plaintiff, who has been given a 


declaration accordingly. The appellant is, 


therefore, the vendee, Bangarammal, who 
was the Ist defendant in the suit. 

The grounds adduced for holding that 
the gift deed is nominal are, in view of 
the relationship between the parties, quite 
inconclusive, and it has been recognised 
before us that it is not open to the vendee 
to attack this document, forming as it 
does the title of the vendors relied upon in 
the sale deed. We agree with the lower 
Court in holding that the plaintiff has a 
valid title under that instrument. 

The plea that the sale deed is not bind- 
ing to the extent of the plaintiff's share is 
based firstly, upon the contention that the 
mother was not in any circumstances com- 
petent to alienate her daughter’s property, 
and secondly, that if she was competent to 
do so in circumstances of necessity, such 
necessity has not been proved, 

The powers of a mother, as guardian, in 
communities not governed by Hindu or by 
Muhammadan Law do not appear to have 
formed the subject of expressed judicial 
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decision. There are cases decided under 
Muhammadan and under Hindu Law but 
the principles upon which they rest are not 
necessarily extensible to other communities. 
The Mahommadan Law decisions exemplifi- 
ed by the Privy Council cases Mata Din v. 
Ahmad Ali (1), Imambandi v. Mutsaddi (2) 
and Muhammad Ejaz Hussain v. Muham- 
mad Iftikhar Hussain (8), establish the 
Proposition that a mere de facio guardian, 
i. e., a person who has charge of the minor’s 
person and property but has no legal claim 
to be the guardian, has no power to convey 
to another any right or interest in the minor's 
immovable property, and that any such con- 
veyance will:-be void as against the minor. 
Under the Muhammadan Law the position of 
a mother is merely that of a de facto 
guardian. The position of a de facto guard- 
ian under the Hindu Law has been dis- 
cussed by Kumaraswami Sastri, J. in a 
case to which one of us was a party, 
Ramasami Pillar v. Kasinatha Iyer (4), 
and the proposition was accepted, largely 
upon the principle of stare decisis, that 
such a guardian under the Hindu Law is in 
the same position asa de jure guardian so 
far as acts done for the minor's benefit are 
concerned. As regards other communities, 
we donot think that much assistance can 
be obtained from an examination of the 
English Law, as the mother’s powers have 
been defined by statutory enactment. No 
doubt in such communities also an act done 
by a mere de facto guardian, which means 
a person having none of the rights of a 
guardian, would not bind the minor and 
would be void against him. This has been 
decided by Madhavan Nair, J. in Sundara 
Nadan v. Annaimammal (5). But a mother, 
the father being dead, does not, we think, 
fall within this category, but is certainly 
for many purposes the natural guardian of 
her minor child. She is, for instance, entitled 


(1) 13 Ind. Oas. 976; 34 A 213; 160 WN 
338; 11 M L T 145; (i912) M W N 183; 9A LJ 
215; 15 O LJ 270; 14 Rom. L. R. 192; 15 Ọ O 49; 
23 MLJ 6; 3924 49.P O) 

(2) 4i Ind. Oas. 513; 45 O 678; 35 M L J 422; 
16 A L J 600; 24 M L T 300; 23 O L J 409; 23 
O W N50; 5 P L W 276; 20 Bom L R 1022; 
(1919) M W NYI; 9 L W518;45 IA 73; A I R1918 
POLLE G). 

(3) 136 lad. Cas. 97; 62 M L J 410; 90W N 
180; Ind. Rul. (1932) P O 49; 36 O w N 384; 1932) 
A L J 199; 34 Bom. L T 028; A 1R 1932 PO 
76; 55 O L J157; 35 L W 430; 59 £ A 106: 33 
P L R 403; 7 Luck. 1 (P 0). 

(4) 108 Ind. Oas. 529; A I R 1928 Mad. 226; (1927) 
W WN 356. f 
wg 132 Ind. Oas. 120; 60 M L J 695; 33 L W 
615; (1931) M W N 415; A lR 1931 Mad, 529; Ind, 

Rul, (1931) Mad, 616. 
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to the custody of the child and to the guard- 
janship of its property. Trevelyan (the 
Law relating to Minors, 6th Edition, 


pp. 167-8) states that : 

“ The law applicable to persons other than Hindus 
and Mubammadans does not permit guardians, other 
than those appointed by the Court, or having power 
given to them by the instrument appointing them, to 
sell or charge the immovable property of their 
wards, 


But he adds that an alienation by a 
guardian, which does not bind the minor, 
is not void, but voidable at the instance 
of the ward. Upon such avoidance the 
minor would have to re-pay any money 
advanced for his benefit. The same con- 
clusion, that such a transaction is voidable 
and not void may, we think, be drawn from 
certain provisions in the Guardians and 
Wards Act. Sections 28 and 29 provide 
that the powere respectively of a testament- 
ary guardian and of a guardian appointed 
by the Court shall be limited by the terms 
of the instrument or of the order appointing 
him. The question then arises as to the 
effect of an alienation of the minor's prop- 
erty entered into by the guardian in excess 
of those powers and $s. 30 provides that 
such a disposal of immovable property is 
voidable at the instance of any other person 
affected thereby as, e.g. the minor. Upon 
the same principle we think that an aliena- 
tion effected by a natural guardian such 
as a mother will be voidable and not void. 
If it is voidable, the question of limitation 
will arise in the connected appeals and may 
be dealt with here. The only cases cited 
to us relate to Hindus but we think that the 
same principles will apply because the 
reasoning is quite general. In Dip Chand 
v. Munni Lal (6), it has been held that 
Art. 44 of the Limitation Act applies, the 
- learned Judges observing: 

“ The words of this article are very general and 
have application to every case in which a ward, on 
attaining majority, impugns the transfer made by his 
or her guardian during his or her minority, 
and there is absolutely no warrant for restricting the 
application of that article to cases of transfers made 
by a certificated guardians.” 

It is added that the word ‘guardian’ ag 
used in the Article is of general import and 
includes nataral and testamentary guard- 
ians and guardians appointed by Court. 
Similar views have been expressed by this 
Court in Munugarra Satyalakshmi Narayana 
v. Munugarra Jaganadham (7) and Arumu- 


(6) 122 Ind. Cas. 630; 52 A 110; A I R 1929 
All, 879; (1929) A LJ 1248; Ind, Rul. (1930) All. 


280, 
(7) 42 Ind. Oas. 939; 34 ML J 229; 6 L W 763; 
1917) M W N 854;22M L T 498. 
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gam Pillai v. Panayadian Ambalam (8). 
We conclude, therefore, that a minor must 
sue within the three years allowed by the 
Article for a declaration that the transac- 
tion is not binding upon him. 

The second question raised with regard 
to the sale is whether it was inthe interests 
of Lydia Kent. The learned City Civil 
Judge has discussed this matter from 
various points of view and has come to the 
conclusion that Caroline Kent was not a 
free agent and that the price paid for the 
property was inadequate The evidence 
relating to the value of the front 
portion of the house is not very definite. 
Sarah Borgonah, P. W. No. 1, says ihat it 
is worth Rs. 6,000 but this has not been 
corroborated. She further says that it 
has fetched a rent of Rs. 30 per mensem, 
and a receipt Es. F has been filed 
executed by Bangarammal in 1929. A 
house which fetches such a rent should 
be worth something like Rs. 4,000 and 
even in 1917, when the sale took place, 
such a house must have been worth more 
than Rs. 1,500. It is stated that the front 
hali is larger than the rear half, and, 
as we shallsee, Birchand advanced money 
on mortgages of the rear half to the extent 
of Rs. 1,600 principal, and this debt 
aggiegated to a sum of Rs. 4,700 at the 
time of these suits. This suggests that 
even the rear half is worth more than 
the price obtained for the front half. 
The argument that Richard Kent himself 
agreed to accept Rs. 1,500 for the property 
does not, upon examination, carry us Very 
far. In the first place the property was 
not his, ashe had gifted it to his wife and - 
daughters. The agreement to sell was 
executed, as has been said, within a month 
of his death, and ata time when accord- 
ing to bis widow he was very seriously 
ill. It wasexecuted under threat of Court 
sale and by it Richard Kent obtained a 
sum of Rs. 100 in cash while providing 
for the discharge of the decree debt. 
The agreement, it is said, was arranged 
by Birchand himself, doubtless as an easy 
means of obtaining his money. After 
Richard Kent's death the widow says 
that Birchand came to her and told her 
that the house had already been sold to 
Muniswami and made her execuie a sale 
deed, giving her Rs, 200, and taking the 
remainder himself. She is an illiterate 
woman and there is. nothing to show that 
she obtained any independent advice. 


(8) 62 Ind, Cas. 630; 40 M L J 475; 13L W 
416; 29 M L T 255; (1921) M W N 255, 
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The property represented at least one-half 
of the family assets and its sale deprived 
them of a substantial source of income. 
We see no reason to differ from the view 
that it was not in the interests of the 
minor daughter and not binding upon 
her. The learned City Civil Judge has 
given her a decree declaring this and 
that she is entitled to a one-third share 
in the property. But this is to lose sight 
of the fact that the property as gifted 
to the mother and the daughters was 
subject to the two mortgages of 1913, and 
these having been executed by the father 
were binding upon them. They were dis- 
charged out of the sale price and accordingly 
the vendee must have a charge upon the 
property to the extent of the sum so 
paid. This would have amounted, it is 
calculated, at the date of sale to Rs. 1,058. 
The decree will be modified accordingly. 
Further the lower Court has only given 
a declaration and has added a note that 
the Plaintiff undertakes to take her remedy 
of partition in execution. This is not the 
correct course. The plaint asks for 
partition as well as fora declaration ard 
there should have been a preliminary 
decree for partition. We accordingly pass 
such a decree and the case will be remitted 
to the lower Court to proceed with the 
partition and pass a final decree. Having 
regard to the indivisibility ofthe property, 
recourse should, if necessary, be had to 
ss, Zand 3 of the Partition Act, IV of 
1893. This disposes of C.-C. U. A. No. 18 
of 1931, in which the appellant has suc- 
ceeded only with regard to the charge 
for the mortgage debt. Each party will 
bear their own cosis throughout. 

Of the suits out of which the other two 
appeals (Nos. 34 of 1931) arise, O. S. 
No. 615 of 1929: was brought by the two 
daughters against Birchand and another 
sowcar, and impleading the mother, for 
‘a declaration that two mortgages affected 
by the last-named on April 5, 1918, and 
. July 5, 1922, upon the rear half of the 
property are not binding upon them. O. 
S. No. 286 of 1920, was a mortgage suit 
filed by Birehand to enforce the earlier of 
the above mortgages. 

This earlier mortgage (Ex. IX) was 
executed on April 5, 1918, by Caroline 
Kent for herself and as guardian of her 
two daughters, and was for a sum of 
Rs, 300 repayable with interest at 30 per 
cent. The deed recites that the money 
was borrowed for executing repairs to the 
mortgaged property “in pursuance of the 
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requisition of the Corporation of Madras 
for carrying out repairs’. In proof of 
the need for such repairs a notice Bx. VI 
dated October 2, 1917, addressed to 
Mrs. Kent by the Health Officer has been 
filed; but this is only a reminder notice, 
and it contains no particulars of the work 
found necessary. The lower Court has 
accepted Caroline Kent's evidence that 
she received only Rs. 200 in cash and 
that for the balance the sowcar made her 
take some furniture valued at Rs. 80. 
Out of this sum she says that Rs. 30 
was spent on the repairs and Rs. 150 on 
paying small debts, and on maintenance. 
This, it will be noticed, is at variance 
with the recital. The lower Oourt in 
this state of the evidence has found that 
a sum of Rs. 100 may be taken to have 
been spent upon repairing the property 
and finds that this amount is binding 
upon the daughters, They have not them- 
selves appealed against this and we can 
find no reason to interfere with the con- 
clusion. So far as the elder daughter is 
concerned, however, the suit is admittedly 
time-barred if, as we have decided above, 
Art. 44 of the Limitation Act applies. 
In her case, therefore, the suit so far as 
it relates to the mortgage of April 5, 1918, 
must be dismissed. As regards the 2nd 
plaintiff, Lydia Kent, there will be a 
declaration that it is binding only to the 
extent of Rs. 100. Wethink further that 
interest at the rate of 30 per cent was excessive 
and we reduce it to 15 per cent., for which 
the decree will provide. Inthe mortgage 
suit O. S. No. 286 of 1930, brought by 
Birchand upon Ex. IX the decree will be 
brought into conformity with these con- 
clusions. ; 

The later mortgage in respect of which 
a declaration is sought is Ex. IIT, executed 
on July 5, 1922. This discharged an 
earlier mortgage, Ex. II, which Caroline 
Kent executed for Rs. 600 on August 24, 
1920, to the Puckraj Sowcar, interest 
again being 30 per cent. This sum of 
Ra, 600 was borrowed according to Hx. II 
for the purpose of discharging debts 


incurred in connection with the marriage 


of the elder daughter Sarah and two 
promissory notes, Exs. VIL and VIlL-a, for 
Rs. 150 and Rs. 100, respectively, have 


been produced as part of the debts dis- 
charged. It is further said, contrary to 
the recital, that the Rs. 600 included 
some interest due upon Ex. IX. We may 
draw attention .o the defectiveness of the 
recital in this as well as in the - other 
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m ortgage-deeds. The document does not 
specify the debts which had to be dis- 
charged and such promissory notes as 
have been produced do not state the 
purpose of the lcan. The creditor in each 
. case was aware that the mother was pledg- 
ing the property of her daughter and that 
he might be required to justify the advan- 
ces made in each case. The learned 
City Civil Judge has gone so far as to 
disbelieve in the truth of the payments 
under Exs. Hf and III. Thisis certainly the 
version of Caroline Kent herself. In point 
of facts, it is unnecessary from the point 
of view of the daughters to decide whe- 
ther the consideration under Ex. II was 
real or not. Accepting the recital that 
the money was all spent on Sarah's 
marriage, it is not suggested that it would 
be binding upon her sister. And so far 
Sarah herself is concerned, she was married 
on July 31, 1918, so that at the time of 
the execution of Ex. II her husband, and 
not her mother, would have been her 
guardian. Accordingly Ex. II is not 
binding upon either daughter. We come 
then to Ex. III, a mortgage for Rs. 1,300 
executed to Birchand’s brother, the 2nd 
defendant in O. S. No. 615 of 1929, by 
the mother for herself and her daughters. 
For the reason already given this mort- 
gage, too, is void as against Sarah Borgonah. 
As against Lydia the recital in the docu- 
ment states that the consideration was 
received for discharging Ex. II, for repairs 
and for maintenance expenses. It has 
been calculated that the sum due at that 
date under Ex. II was Rs. 930 and this 
as has been found, is not binding on 
Lydia Kent. Of the balance Rs. 210 
due under two promissory notes Exs. VIII 
and VIII-a, is said to represent sums 
borrowed by Caroline for maintenance 
while the remainder Rs, 160 represents 
interest due under the earliest mortgage 
Ex. IX. Inasmuch as we have found 
cnly Rs. 100 under Ex. IX binding upon 
Lydia, a proportionate reduction in the 
interest and in the rate of interest due 
will give a sum of Rs. 25 as binding 
under this head. As for the money falleged 
to have been spent upon maintenance, no 
particulars have been proved and Lydia 
herself states that after Sarah was matried 
she took her to live with her and paid 
her school fees, It may well be, therefore 
that such money as was obtained’. for 
maintenance was spent by the mother upon 
herself. The result accordingly is that we 
find Ex. III binding only to the extent 
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of Rs. 25, In Appeal No. 34 of 1931 
(O. S. No. 615 of 1929) the decree will state 
that the mortgage of July 5, 1922, is not 
binding on the lst plaintiff and is binding 
on the 2nd plaintiff only to the extent 
of Rs. 25 with interest at 15 per cent to 
date of decree, and subsequent interest 
at 6 per cent per annum. As the appel- 
lants in Appeals Nos. 34 and 85 of 1931 
have substantially failed, they will pay 


the costs of the contesting respond- 
ents. Order accordingly. 
A. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 559 of 1934 
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BAJPAI, J. 

SARNAM SINGH AND OTAERS— APPLICANTS 
VETEUS 
EMPEROR— Opposite PARTY 

Penal Code (Act XLV of 1860), s. 368—Offence under, 
af triable by Sessions exclusively—Accused not aware 
of the first information report—Duty of prosecution 
to place it before Court—Application under s. 428, Cri- 
minal Procedure Code, to Sessions Judge for produc- 
tion of it and for taking additional evidence—If 
to be granted—Criminal Procedure Code (Act V of 
1898), s. 428, 

Neither on the wording of e, 368, Penal Code, nor 
on the policy of the legislature can it be argued that 
an offence under s. 368, Penal Code, should be tried 
exclusively bya Court of Session when the girl 
was wrongfully confined or concealed for the pur- 
pose of forcing her to illicit intercourse, 

It is the duty of the prosecution in a case under 
a. 368, Penal Code, to place the first information 
report before the Court and if the prosecution does 
not do so and as the accused does not cometo know 
of this report at an earlier stage, it is necessary 
in the interests of justice, that on application under 
s. 428, Oriminal Procedure Code, made to the 
Sessions Judge, additional evidence should be taken 
by him. , 

Cr. R. from an order of the Sessions 
Judge, Etah, dated June 9, 1934. 

Messrs. T. A, Bradley and K. D, 
Malaviya, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is an application by 
Sarnam Singh, Kishen Lal and Ram 
Phool alias Man Phool who were tried 
by a Magistrate of the first class under 
s. 868, Indian Penal Code, and sentenced 
to one year's rigorous imprisonment and 
Rs. 100 fine. Their conviction and sentence 
were affirmed in appeal by the learned 
Sessions Judge. 

In revision it has been argued before 
me that the learned Magistrate had no 
jurisdiction to try this case. It is said 
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that under s. 368, Indian Penal Code, the 
accused who wrongfully conceals or keeps 
in confinement a kidnapped or ahducted 
girl shall be punished in the same manner 
as if he had kidnapped or abducted such 
person with the same intention or knowledge 
or for the same purpose as with that or 
for which he conceals or detains such 
person in confinement. The argument is 
that it is possible that according to 
circumstances an offence under s. 366, 
Indian Penal Code, might be punishable 
in the same manner as an offence under 
s. 363, Indian Penal Code, or as an offence 
under s. 366, Indian Penal Code. An 
offence under s. 363, Indian Penal Code 
is triable’ by a Court of Session, Presidency 
Magistrate or Magistrate of the first class, 
but an offence under s. 366, Indian Penal 
Code, is triable exclusively by a Court of 
Session. : 

In the present case the prosecution 
case, is that the girl in question was 
wrongfully concealed for the purpose of 
forcing her to illicit intercourse - and, 
therefore, the present accused would be 
liable to punishment in the same manner 
as an accused under s. 366, Indian Penal 
Code. The present offence under s. 368, 
Indian Penal Code, according to the con- 
tention of the learned Advocate for the 
applicants, was triable exclusively by the 
Court of Session, inasmuch as an offence 


under s. 366, Indian Penal Code, is 
exclusively triable by a Court of 
Session. 


I am unhesitatingly of the opinion that 
the contention of the applicant, though 
plausible, has no substance. Section 368, 
Indian Penal Code, according, to the 
Schedule istriable by a Court of Session, 
Presidency Magistrate or Magistrate of 
the first class and not exclusively by a 
Court of Session. Learned Counsel, how- 
ever, argues that three classes of Courts 
are given in the Schedule and the meaning 
of the Legislature is that a particular 
offence will be triable by a particular 
Court according to the knowledge or the 
intention of the accused. The words 
used in the section, however, are “shall 
be punished in the same manner” and 
not “shall be tried and punished in the 
same manner.” Punishment begins after 
the trial is over and does not commence 
with the initiation of the trial. it was 
then said that if a particular offence 
unde s. 368, Indian Penal Code, can be 
punished, by reason of his intention, 
knowledge or purpose, to imprisonment of 
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either description forten years and fine 
then he should be tried exclusive- 
ly by a Oourt of Session. That, 
it was said, was the policy of the Legisla- 
ture. Here again, I find that the factor 
which determines the Court by which an 
offence is to be tried is not the amount 
of punishment to which the offender may 
be liable | ut the serivusness of the offence 
itself. For instance, several offences where 
the punishment provided is up to seven 
years are triable by a Court of Session, 
Presidency Magistrate or Magistrate of 
the first class (s. 325, Indian Penal Code 
may be mentioned) and as against this, 
under s. 218, Indian Penal Vode, the 
punishment is only three years and yet 
the offenceis triable by a Court of Session 
exclusively. 

L am, therefore, of the opinion that 
neither on the wording of s. 468, Indian 
Penal Code, nor on the policy of the 
Legislature can it be argued that an 
offence under s. 368, Indian Penal Code 
should be tried by a Court of Session 
when the girl was wrongfully confined or 
concealed for the purpose of forcing her 
to illicit intercourse. It might be men- 
tioned here that in connection with s. 109, 
Indian Penal Code, it has been distinctly 
stated in the Schedule that the offence 
will be tried by the Court by which the 
offence abetted is triable and there was 
nothing to prevent the Legislature from 
using the same phraseology in the Schedule 
when s. 368, Indian Penal Code was 
mentioned. The applicants’ contention 
does not gain any strength because of 
the expression “in the same manner in 
s. 368, Indian Penal Oode. 

The next contention that was advanced 
before me was that the learned Sessions 
Judge should not have rejected the ap- 
plication of the accused under 428, 
Criminal Procedure Code. It appears that 
on April 4, 1934, two months before the 
appeal was actually heard, the applicants 
presented a petition to the learned Sessions 
Judge by which they prayed that further 
evidence on the following particulars (a) 
the production and proof of the first 
information report about the case and 
further examination of the complainant 
with respect to it, her age and her alleged 
concealment (b) the production of the record 
of the case —Pem Siugh, complainant, versus 
Ram Chander and others accused under 
s. 498, Indian Penal Code—and proof of 
certain papers in that record such us 
report, etc, if necessary, be taken. This 
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application was supported by an affidavit in 
which it was stated that the applicants were 
not aware of a report made by Musammat 
Renuka before the Police. It was men- 
tioned in the application that the state- 
ment of Musammat Renuka made before 
the Police Officer at Barla Police Station 
was-in direct conflict with the evidence 
given by her in the present case and that 
if that report had been before the Court 
.then the accused could not have been 
convicted. 

The learned Judge thinks that the 
applicants could have known ofthe exist- 
ence of this report if they had used due 
diligence. The proceedings in this case 
in the presence of the accused commenced 
in the Court of the trial Magistrate on 
January 21,1934, and finished on January 
29, 1934. It may be that the applicants 
were in great trouble during these eight 
days and they could not find out even 
with due diligence that Musammat Renuka, 
the complainant, had made a statement 
before the Police at Barla on or about 
May 20, 1933. : 

I am of the opinion that the application 
of the accused dated April 4, 1934, ought 
to have been granted, and my reasons 
are that it was the duty of the prosecu- 
tion in the present case to have placed 
that report before the Court and if the 
prosecution did not do so and asthe ac 
cused had not come to know of this report 
at an earlier stage, in the interest of 
justice, it was necessary that additional 
evidence should have been taken by the 
learned Sessions Judge. I have not gone 
into the merits of the case and Jam not 
prepared either to differ from the findings 
of the Courts below or to agree with them 
at this stage. 

The result is that I allow this ap- 
plication, set aside the order of the learned 
Sessions Judge and allowing the applica- 
tion of the applicants to the learned 
Sessions Judge, dated April 4, 1934, which 
application was reiterated before me 
orally, I direct the learned Judge to take 
the evidence mentioned in the application 
himself and re-hear the appeal after taking 
into consideration the materials on the 
record and the additional evidence taken 
by the learned Judge. 

D. Application allowed. 
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RANGOON HIGH COURT 
Miscellaneous Civil Appeals Nos. 175 and 
125 of 1933 
and 
Civil Revision No. 259 of 1933 
March 23, 1934 


Saw, J. 
P. 8. MOIDEEN BABA—APpPpRLLAN? 


versus 
R. M. P. CHETTYAR FIRM— 
RESPONDENTS - 

Civil Procedure Code (Act V of 1908), O. VILI, 
r. 6, O. XXII, r. )— Plaintiff institutinga suit— 
Counter-claim by defendant—Plaintiff withdrawing 
suit—Counter-claim, if can be proceeded with asa 
suit—Specifie performance—Mutuality between parties 
—Sutt for specific performance—Other party, if can 
also enforce specific performance, * 

Where in a suit bya plaintiff, the defendant made 
a counter-claim, and the Court decided to hear the two 
together butthe plaintiff withdrew hia suit with 
liberty to bring afresh one ; 

Held, that the counter-claim could be continued as 
2 plaint and proceeded on its merits. Saya Bya 
v. Maung Kyaw Shun (1), referred to. 

For either party to be able to sue for specific, per- 
formance there must be mutuality. Onca thereis that 
mutuality and oneparty can sue the other for specific 
performance there is no reason why the other party also 
cannot enforce specific performance, Mir Sarwar 
Jan v. Fakhruddin Mahomed (2) and Karimabibi- 
Daudbhai v. Abdurrehman Sayad Banu (3), referred 
to. 


Misc. App. against an order of the Dis- 
trict Judge, Tharrawaddy, dated Septem- 
ber 12, 1933. 

Mr. Kyaw Htoon, for the Appellant. 

Mr. Hay, for the Respondents. 

Judgment.—This judgment will dispose 
of Civil Miscellaneous Appeals Nos. 125 
of 1933 and 175 of 1932 as well as Civil 
Revision No. 289 of 1933. The R. M. 
P. Chettyar Firm originally filed a suit 
basing its claim upon a promissory note. 
In that suit P. §. Moideen Baba denied 
liability and made a counter-claim for 
Rs. 400. Issues were framed and the claim 
and counter-claim were fixed for hearing 
on a subsequent day. After various post- 
ponements for one reason or another 
including postponements for the parties 
to come toa settlement of their disputes 
amicably, the Chettyar Firm filed a petition 
asking for permission to withdraw the suit 
with permission to file a fresh suit on the 
same subject-matter. Permission as pray- 
ed for was granted subject to the payment 
of certain costs. Thereafter the defendant 
wished to go on with his counter-claim. 
The application to proceed with the counter 
claim was dismissed. 

The Chettyar Firm had meanwhile filed 
another suit, this time for specific perform- 
ance of contract in respect of the piece of 
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land for which the promissory note was 
executed for part of the purchase money. 
The agreement was filed in the first suit 
and is therein marked as Ex. 1. A re- 
ference to that agreement will show that 
P. S. Moideen Baba had paid Rs. 50 as 
earnest money and for the balance of 
Rs. 800 which was the purchase price he 
was to execute a promissory note. The 
conveyance of the land was to be made, 
according to the terms cf that agreement, 
when payment of the principal and interest 
on the promissory note which had been 
given had been made. Meanwhile posses- 
sion of the land was given to P. S. Moideen 
Baba and he was to enjoy the rent. The 
Chettyar Firm in the second suit asked 
fora decree directing the defendant P., S. 
Moideen Baba to pay the sum of money 
due for principal and interest upon the 
promissory note after crediting what had 
been paid by him towards it but only upon 
the plaintiff executing a deed of convey- 
ance in favour of the defendant in respect 
of the same. By way of damages interest 
at Rs. 1-8-0 per cent per mensem was 
asked for on the amount from the da‘e of 
suit until realization. 

This case was considered first by one 
learned Township Judge who held that the 
suit for specific performance was not time- 
barred and was competent. Thereafter the 
case came on for hearing before another 
learned Township Judge. He took the 
view that since the defendant had execut- 
ed a promissory note for payment of the 
balance purchase money he had completely 
performed his part of the contract and that 
he had nothing to do but pay the promis- 
sory note debt which was another cause 
of action and he held that the suit for 
specific performance did not lie. He ap- 
pears to have completely overlooked the 
terms contained in the agreement which 
was filed in Civil Regular Suit No, 239 
of 1932 and which must have been produc- 
ed by the defendant. This suit was taken 
on appeal to the District Court of Tharra- 
waddy which also had before it an appeal 
from P. S. Moideen Baba against the order 
dismissing his application to proceed with 
his counter-claim and in an order dealing 
with both these appeals the learned Dis- 
trict Judge held, although on different 
grounds from that given by the learned 
Township Judge, that the trial Court was 
right in refusing to decree specifie 
performance. He also held that the defen- 
dant’s counter-claim could be proceeded 
with. 
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Iam in agreement with the learned 
District Judge so far as his order relating 
to the counter-claim is concerned. Ths 
learned Judge before whom the suit upon 
the promissory note was, allowed the 
counter-claim to be made in the written 
statement filed in’ that suit. Interpreting 
his action in the light of the ruling in Saya 
Bya v. Maung Kyaw Shun (1) it would ap- 
pear that instead of directing the defendant 
to file a cross-suit he treated the counter- 
claim as the plaint in a cross-suit and. 
decided to hear the two together. When 


- the Chettyar Firm withdrew the promissory 


note suit with liberty to file a fresh suit, 
the effect of it was not to render the counter- 
claim incompetent to be proceeded with 
in so far as it related to the claim made 
aguinst the Chettyar Firm and just as it 
had been treated as the plaint in a cross- 
suit it should now be continued to be 
treated asa plaint and be proceeded with 
on its merits. A written reply had been 
filed to the counter-claim and that could. 
be treated as the writteen statement. 

I therefore allow the application of P. S. 
Moideen Baba and direct the Township 
Court to proceed with the hearing of his 
counter-claim treating it as a plaint in a. 
suit with the written reply as the written 
statement thereto. If necessary, a new 
number will be given to it and any neces- 
sary amendments made to the pleadings so 
as to eliminate whatever is unnecessary. 
Coming now tothe case of the Chettyar 
Firm, I am of the opinion that the learned 
District Judge overlooked the provisions of 
the Specific Relief Act to be found in the 
explanation to s. 12. The explanation 
reads: 


“Unless and until the contrary is proved, the 
Court shall presume that the breach of a contract to 
transfer immovable property cannot be adequately 
relieved by compensation in money.” 


It seems to have been assumed that it 
would have been possible for P. S. Moideen 
Baba to sue the Chettyar Firm for specific 
performance and yet it was held that the 
Ohettyar Firm could: not sue for specific 
performance. For either. to be able to sue. 
for specific performance there must be 
mutuality. Once there is that mutuality 
and one party can sue the other for specific 
performance there is no reason’ why the: 
other party also cannot enforce specific 
performance; see Mir Sarwarjan v. Fakh- 


> (1) 84 Ind. Cas, 170; A LR 1924 Rang. 346;.2:R- 
486; 3 Bur, LJ 171. 
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ruddin Mahomed (2), Indeed it has even 
been held that where a plaintiff has been 
granted a decree for specific performance 
and he thereafter does not proceed to 
execution it is open to the defendant to 
ask for execution by specific performance 
himself: see Karimabibi Daudbhar v. 
Abdurrehman Sayad Banu (3). 

- I may point out that the learned District 
Judge seems to think that in the suit for 
specific performance the Chettyar Firm had 
in addition also claimed damages, but if 
the plaint is looked at, it will be seen that 
the so-called damages claimed are really 
interest on the amount which it claimed 
from the défendant to be payable by him 
as from the date of the suit until realiza- 
tion. It was not a claim which came within 
the purview of s. 19, Specific Relief Act 
at ali. I am clearly of the opinion that 
the Chettyar Firm is entitled to claim 
specific performance unless it can be shown 
that the breach was on-its part. That 
matter has not yet been gone into. I there- 
fore set aside the judgment of the learned 
District Judge and direct that the case 
be disposed of on the merits according to 
law. The result is that P. S. Moideen Baba 
has failed to succeed in his appeal, and the 
R. M.P. Chettyar Firm has succeeded in 
its appeal although it has failed in its 
application for revision. I think the pro- 
per order therefore to pass as to costs is 
that each party will bear its own costs both 
in this Oourt and in the lower Appellate 
Court. The costs in the trial Court as to 
both matters will abide the result. 

D. Order accordingly. 

(2) 13 Ind. Cas. 331; 390 232; 39 1 A 116 OW 
N 74; (1912) M W N 22; 9AL JI 33; 15 OL 69; 
14 Bom. L R5;21 M L J 1156; IM LT ë 


P 0). 
i EA 67 Ind. Cas 667; A I R 1923 Bom. 26; 46 B 990; 


24 Bom, L R 496. 
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MADRAS HIGH COURT 
Oriminal Appeal No. 587 of 1933. 
February 2, 1934 
: BARDSWELL, J. 
.- RAMA BOYAN AND OTHERS, In re— 
APPELLANTS 
Penal Code (Act XLV of 1860), ss, 34,119, 304— 
Charge under s. 304 read with s. 149—Conviction 
under s. 304 read with s. 34—Legality of con- 
viction. ` 
Where certain persons were charged under s. 304, 
Penel Code, read with s. 119.of the Oode but were 
convicted under s. 304 read with s. 34 of the 
ooe that the conviction was not illegal and was 
not liable to be set aside as no prejudice had been 
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caused to the accused. In re; Rami Reddi (D, dis- 
tinguished. Bhondu Das v. Emperor (2), Barendra 
Kumar Ghose, In re (3), Theethumalal Goundar v 
Emperor (4; and Emperor v. Ranchhod Seersang 
(5), referred to. 

Appeal against the order of the Sessions 
Judge of the Court of Session of the Salem 
ae in Case No. 33 of the Calendar for 
1933. 

Mr. N. Somasundaram, for the Appellants. 

Mr. Parakkat Govinda Menon, for the 
Public Prosecutor on behalf of the Crown. 

Judgment—Originally six persons were 
accused inthis case of whom the first 
four arenow the appellants. The first 
accused was charged with culpable homi- 
cide not amounting to murder and all the 
accused were charged with rioting armed 
with deadly weapons and with culpable 
homicide not amounting to murder under 
s. 301 read with s. 149, Indian Penal 
Code. The learned Sessions Judge acquit- 
ted the 5th and6th accused holding that 
there was no unlawful assembly of five or 
more persous andfinding that there was 
no riobing. The lst accused was convicted 
of the main charge under s. 304, Indian 
Penal Code,and the 2nd, 3rd and 4th 
accused were convicted under s. 304 read 
with s. 84, Indian Penal Code. 

Itis contended for the 2nd, 3rd and 
4th appellants that their conviction under 
s. 304 read with s. 34, Indian Penal Code, 
is illegal, the contention being that they were 
charged with a constructive.offence,and have 
been found guilty of a substantive 
offence and the decision of Jackson, J., in 
In re: Rami Reddi (1) as to the illegality of 
@ conviction in such circumstances for a 
substantive offence has been quoted. But 
this decision does not apply, because, in 
my view, the conviction under s. 34, Indian 
Penal Code, does not imply that each of the 
persons convicted thereunder has been 
guilty of asubstantive offence. This has 
been brought out in Bhondu Das v 
Emperor (2) with reference to the judg- 
ment of Lord Sunmerin Barendra Kumar 
Ghose v. Emperor (3). Conversely we have it 
in Theethumalal Goundar v. Emperor (4) 


that when a person is charged with being ` 


(1) (1930) Mad. Or Oas. 207. 

(2) t13 Ind. Oas, 676; 7 Pat. 758; AIR 1929 Pat, 
11; 30 Cr. LJ 205. 

(3) 85 Ind, Oas. 47; 52 O 197, 521 A 40; 290 W 
M181; AIR 1925 P O1; (925) MWN26:L R6 A 
P Ci; 26 P _ L R 50,27 Bom. L R 148; 6 PLT 
169; 23 A L J 314,41 G L J240. 48 M L J 61331 
O W N 935; 3 Pat. LR 1 Or; 26 Or L J 431 (P QO). 

(4) 82 Ind, Cas. 465; 47 M 746. 47 M L J 221: 
20 L W 261; 35 MLT21; A I R 1925 Mad. 1; 25 
Cr. L J 1297 (F B). ' 
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a member of an unlawful assembly one of 
the membersof which caused grievous 
hurt in pursuance of the common object, 
there is no necessary implication that that 
particular member is not himself. The 
charge in this case with reference to 
ss. 804 and 149 runs that: 

“at the same time and place,and in course of 
the same transaction, while you all were members 
of the aforesaid unlawful assembly, one or more of 
you severely beat the said Palani Boyan in prose- 
cution of the aforesaid common object.” 


The very charge suggests that one or 
more of the accused persons took an active 
part though it has not specified which of 
the accused did so. It has been held in 
Emperor v.Ranchhod Seersang (5) that when 
acharge is made of anoffence with reference 
to s.149it will not be illegal to con- 
vict the accused of that offence read with 
s. 34 if no prejudice is occasioned to the 
accused persons in their defence. I cannot 
see that any prejudice in this case was 
caused to theappellants intheir defence. 
The charge has made it perfectly clear 
what caseit was they had to meet. It 
plainly set out that they were associated 
together with a common intention to cause 
hurt. As to what they did in pursuance 
of the common intention is a point to 
whichI shall come later. I shall first, 
however, deal with the point that has been 
taken asto the facts with reference to the 
convictions of the 2nd and 3rd appellants. 
It has been argued that there is some doubt 
asto the guilt of these two appellants 
with reference to certain statements made 


to the Police by P. Ws. No. 7 and 9. 
Prosecution Witness No, 7 stated 
that immediately after the lst accused 
beat the deceased, accused Nos. 2 to 


6 also came there and that accused 
No. 4 gave the deceased a blow with 
alathi and the witness ran away and did 
not know what transpired afterwards. Pro- 
secution Witness No.9 stated that accused 
Nos. 2 and 4 also beat him and that she did 
not see others beating but they were also 
standing there. I do notsee anything in 
either of these statements to show that 
2nd and 3rd accused did not, according to 
these witnesses, take part in the beating. 
All that I get from them is that P. W. 
No. 7 did not witness the whole 
transaction and that P. W. No. 9 
only observed the beating by certain per- 
sons. Their previous statements, of course, 
throw doubts onthe evidence ofthese two 
witnesses when they say that accused Nos 


©) 87 Ind. Cas. 600; 49 B 84:26 Bom. L R 954 
A IR 1924 Bom. 502; 26 Or. L J 1000. 


CHIDAMBARAM CHETTYAR v. R. M.A. R. S. FIRM 


955 


2 and 3 also took part inthe beating but, 
apart from them there ie a large body of 
witnesses who speak to the fact that they 
too took part in the beating of the deceased. 
Among these witnesses are P. Ws. Nos. 4 
and 8 who are mentioned in the complaint 
that was made with reasonable prompti- 
tude in which the names of all the accused 
appear. I do not think that there is any . 
reason todoubt that allthe four appellants 
took part in the occurrence. It remains, 
however, to see of what offences they have 
become guilty in consequence of such parti- 
cipation. As tothelst appellant, it is per- 
fectly clear that he was guilty of the 
offence of which he was convicted. But 
in the case of the other appellants I do not 
think onthe evidence that they can be 
found guilty of culpable homicide even by 
the application of s, 34. The death of 
the deceased was due to two injuries to his 
head which according to the medical 
evidence should have been given by two 
separate blows. But the evidence for the 
prosecution shows that both the blows 
were administered by the lst accused and 
that beforethe general fighting and even 
before the other appellants appeared on 
the scene. The blows administered by 
the other appellants were with sticks and 
none of them caused any very serious 
injury and so the convictions of these 
appellants Nos. 2, 3 and 4 should, in my 
mind, be only under s. 323 read with s. 34. 
Such convictions are, I takeit, correct in 
view of what I have stated above. 

In the result the conviction and sentence 
of the Ist appellant are upheld and his 
appeal is dismissed. The convictions of the 
other three appellants are altered to con- 
victions under s. 323 read with s. 34, 
Indian Penal Code, and their sentences 
are reduced to six months’ rigorous im- 
prisonment each. 

A, Appeal dismissed, 


RANGOON HIGH COURT 
Civil Revision Application No. 116 of 1934 
June 25, 1934 
DuNKLBY, J. 
A.K. A.C. T. V. CHIDAMBARAM 
CHETTYAR—Appiioant 
versus 
R. M. A. R. ©. FIRM AND OTHERS— 
OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1908), O. XXI, r. 63, 
and O. I, r. 8—Suit under O. XXI, r. 63, if 
governed by s. 53 (4), Transfer of Property Act and 
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0. I, r. 8, Civil Procedure Code—Valuation for 
purposes of jurisdiction—Transfer of Property Act 
(IV of 1852), 5. 53. 

When a suitis brought under the provisions of 
O. XXL, r. 63 of the Code of Civil Procedure, by an 
attaching creditor to establish his right to attach 
and bring to sale certain property, and in order 
to succeed it is necessary to avoid a transfer of 
the property on the ground that the transfer has 
been made with intent to defeat or delay 

_the creditors of the transferor, the suit 
must be brought in the form of a represen- 
tative suit on behalf of or for the benefit 
of all the creditors of the transferor, and the 
provisions of O 1,r. X of the Oode of Civil Pro- 
cedure, will be applicable to such a suit. The 
transferee and the judgment-debtors as transferors 
will be necessary defendants in such a suit; the 
valuation for jurisdiction of such a suit must 
be value of the properties transferred. It cannot 
be the amount of the decree sought to be execut- 
ed. Moreover, the valuation cannot be the sum 
total of the debts due to all the existing creditors, 
for the term “creditor” includes not only creditors 
at the time of the assignment but also those who 
subsequently become creditors. But different con- 
siderations would apply when the suit of the 
attaching creditor does not involve the avoidance 
of any transfer of property. In such a case s, 53 
of the Transfer of Property Act has no application 
and the suit need not be brought as a represen- 
tative suit, and its valuation for jarisdiction would 
be the amount of the decree sought to be execut- 
ed or the value of the property, whichever is 
less, Thomas Pillai v. Muthuraman Chettiar (2) 
followed. f y , 

C. R. against the decree of the Distr 1 
Court, Pyapun, dated December 18, 1933. 

Mr. P. K. Basu, for the Applicant. 

Mr. E. Hay, for the Opposite Parties. 

Judgment.—This application raises a 
question of pecuniary jurisdiction of con- 
siderable importance. The plaintiff-appli- 
cant obtained amoney-decree against Ma 
Tin and a number of other persons, and 
in execution of that decree attached cer- 
tain immovable properties said to be worth 
more than Rs. 70,000. _ The Ist defendant- 
respondent firm applied for removal of at- 
tachment on the ground that the attached 
properties had been transferred to them 
py the judgment-debtors by a registered 
deed of sale, and the application was suc- 
cessful. Thereupon the plaintiff-applicant 
brought a suit under the provisions of 
O. XXI, r. 63, of the Code of Civil Pro- 
cedure, for the purpose of establishing his 
right to attach and bring to sale these 
properties in execution of his decree. He 
valued his suit - for purpose of jurisdic- 
tion at the sum of Re. 2,213-4-0 being the 
amount of his decree, and brought it in 
the Sub-Divisional Court of Kyaiklat. lt 
was, however, held by the Sub-Divisional 
Gourt that the correct valuation for juris- 
diction was the value of the properties 
in suit, and the plaint was directed to be 
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returned to be filed in the Proper Court. 
On appeal to the District Court of Pyapon, 
the learned District Judge held that the 
proper valuation for jurisdiction was, not 
the value of the attaching creditor's decree, 
but the total value of all the decrees which 
had been obtained against the same judg- 
ment-debtors. In my opinion, the desision 
of the learned Sub-Divisional Judge was 
correct and that of the Jearned District 
Judge was plainly wrong. In the case of 
R. R: O. O. Chettyar Firm v. Ma Sein Yin 
(J), it was held that a creditor whose at- 
tachment has been raised, and who avails 
himself of the right given by O. XXI, 
r. 638, of the Code, can sue on his own 
behalf alone for having the alienation de- 
clared void without mention of any other 
creditors or their debts; but in view of 
the provisions of s. 53 of the Transfer 
of Property Act, ae substituted by the 
Amending Act of 1928 this decision is 
no longer good law. The dth clause of 
subs. (1) of s. 53 isin the following terms : 

“A suit instituted by a creditor (which term in- 
cludes a decree-holder whether he has not applied ` 
for execution of his decree) to avoid atransfer on 
the ground that it has been made with intent to 
defeat or delay the creditors of the transferor, shall 


be instituted on behalf ofor for the benefit of, all 
the creditors.” 


Consequently, itis quite clear that when 
a suit is brought under the provisions of 
O. XXI, r. 63 of the Code of Civil Proce- 
dure by an attaching creditor to establish 
his right to attach and bring to sale 
certain property, and in order to succeed 
it is necessary to avoid a transfer of the 
property on the ground that the transfer 
has been made with intent to defeat or 
delay the creditors of the transferor, or, 
as it is stated in the plaintin this parti- 
cular suit that the transfer “is collusive, 
sham and benami,” the suit must be brought 
in form of a representative suit on behalf 
of or for the benefit of all the creditors 
of the transferor and the provisions of 
O.I, r. 8, of the Code of Civil Procedure, 
will be applicable to such a suit. The 
transferee and the judgment-debtors as 
transferors will be necessary -defendants 
in such a suit. Inthe present case the suit 
was properly brought as a representative 
suit, and the procedure laid down inO. I, 
r. 8, of the Code of Civil Procedure was 
correctly adopted. The question then arises 
as to what is the proper valuation of such 
a suit for the purpose of jurisdiction and 
to my mind the answer is plain, and that 


a 105 Ind, Oas. 582; A I R 1923 Rang. 1; 5 R 
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is that the valuation for jurisdiction must 
be value of the properties transferred. 
It obviously cannot be the amount of the 
decres sought to be executed for if the 
suit is successful, then the decision will 
be res judicata and the transfer will be 
declared void not only in favour of the at- 
taching creditor, but in favourof all other 
existing creditors. Moreover, the valuation 
cannot be the sum total.of the debts due 
to all the existing creditors, as held by 
the learned District Judge, for the term 
“oreditor” includes not only creditors at 
the time of the assignment but also those 
who subsequently become creditors. See 
Thomas Pillai v. Muthuraman Chettiar (?) 
The effect of such a suit, if successful, is 
to avoid the transfer for the benefit of all 
creditors, both present and future, and 
consequently, itis clear that the valuation 
of the suitfor the purpose of jurisdiction 
must be the value of the property trans- 
ferred. 

It is perhaps desirable that I should 
add that different considerations would 
apply when the suit of the attaching 


. creditor does not involve the avoidance of 


any transfer of property. In such a case 
B. 53 of the Transfer of Property Act has 
no application and the suit need not be 


. brought asa representative suit, and its 


valuation for jurisdiction would be the 
amount of the decree sought to be executed 
or the value of the property, whichever 
is less. This application, therefore, fails, 
and is dismissed with costs throughout, Advo- 
cate’s fee in this Court five gold mohurs. 
The plaint will now be returned to the 
plaintiff-applicant who will be directed to 
insert therein a proper valuation of the 
suit for the purpose of jurisdiction and to 
file it in the District Court. 
D Application dismissed. 


(2) 4 Ind. Cas. 301;.33 M 205,7MLT 98: 19 M 
L J 47; (1910) M W N 285. 


CALCUTTA HIGH COURT 
Civil Rules Nos. 1607 and 1608 fo 1933 
May 15, 1934 
M. O. Gaos, J. 
SECRETARY or STATE — PETITIONER 
versus 
SUKH CHAND SAW AND OTHERS 
— OPPOSITE PARTIES 
Bengal Tenancy Act (VIII of 18851, s. 28-F (5)— 
Order of pre-emption—Whether canbe made condi- 
tional on payment of value of improvements. 
Section 26-F (5), Bengal Tenancy Act leaves no 
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discretion to the Oourt to make an order of pre- 
emption conditional on the payment of the value of 
the improvements. The value of improvements, if 
any, must be sought forin a separate proceeding. 

- C. R. from an order of the Senior Munsif, 
Second Court, Gontai, ia J. M. S. Nos. 6 
and 7 of 1933. 

Messrs. Basak and 
for the Petitioner. 

Mr. Gopendra Nath Das, for the Opposite 
Parties, 

Order.—These two Rules were issued 
calling upon the opposile party to show 
cause why the order, complained of, should 
not be modified as prayed for in the 
Petitions, The matter arises out of the 
fact that the opposite party purchased 
Portions of two ratyati holdings at Rs. 90 
and Rs. 35 and the Secretary of State 
who is the landlord in due course filed 
applications for pre-emption under s. 26-F, 
Bengal Tenancy Act. The learned 
Munsif has allowed tbe applications for 
pre.emption on payment of the amounts 
required by s. 26-F. But in addition to 
the payments required by ss. 26-F the 
Munsif has also directed the landlord the 
Secretary of State, to pay-the amount of 
Rs. 16 to the purchaser on account of 
certain improvements which he had effect- 
ed on the land and this payment was 
directed tobe made before the pre-emption 
is allowed under s. 26-F. It is urged by 
the learned Government Pleader thal the 
Court below had no jurisdiction to direct 
the payment of the sum of Rs. 16 alleged 
to have been paid by the opposite party 
for the improvements. It is clear that 
8. 26-F does not mention any payment 
to be made on account of improvements 
and the argument of the learned Govern- 
ment Pleader appears prima facie to be 
correct. On behalf of the opposite party it 
is urged that the sale was effected on 
July 4, 1931. But the application for pre- 
emption was not made until January 6, 
1933, nearly eigh'een months after the 
sale. As to this the learned Government 
Pleader’s observation is that the application 
was made within two months of the receipt 
of the notice and no ground of limitation 
was taken by the opposite party. 


Rupendra K, Mitra, 


Inthe next place it is urged on behalf 
of the opposite party that under s. 26-F 
(7) when a transferee is divested of his 
right, title and interest, he shall for the 
purposes of cls. fa), (c) and (d), 1s. 156, be 
deemed to bea razyat ejected from his holding 
by proceedings for his ejectment commenc- 
ing on the date on which the landlord appli- 
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ed tothe Court under Sub-s. (1) for pre- 
emption and under s. 82 (2), when the 
Court makes an order for ejectment of a 
raiyat it shall determine the amount of 
compensation (if any) due under this section 
to the raiyat for improvement and shall 
make an order of ejectment conditional 
on the payment of that amount to the 
raiyat. On behalf of the petitioner it 
is urged that under s. 26-F, cl. (5) if 
the deposits required under the previous 
clauses of s. 26-F are made, the Court 
sh.ll make an order allowing the ap- 
plication and this clear provision cannot 
in law be said to be governed by the 
provisions of s. 26-F (7) and s. 82 of the 
Act. In my opinion, this argument is 
correct. Section 26-F (5) clearly leaves 
no discretion to the Court to make an 
order of pre-emption conditional on the 
payment of the value of the improvements. 
The value of improvements, if any, must 
be sought for in a separate proceeding. 
In the result the Rules are made ab- 
solute with costs: hearing fee, one gold 
mohur for both the Rules. 
N. . Rules made absolute. 





RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 70 of 
1933 
February 23, 1934 
Mya BU AND DUNKLEY, JJ. 
P. A. A. CHETTYAR FIRM—APPELLANT 
VETSUS 
T. R. M. CHETTYAR Firu— 
. RESPONDENT | 
Civil Procedure Code (Act V of 1908), s. 52— Credi- 
tor of ancestor, whether hasa lien on assets of an- 
cestor—Heir disposing of assets to those having 
notice—Creditor’s right to follow, if lost—Heir adjudg- 
ed insolvent—Creditor's right, if revived— Insolvency 
of legal representative—Personal decree under s. 52, 
Civil Procedure Code, if necessary, before proof of 
his liability for debts of deceased. . 
The creditors of tbe ancestor havea general lien 
upon the assets of the ancestor's estate for the pay- 
ment oftheir debts and can follow such assets into 
the hands of the heirs, but it does not follow that the 
creditors can follow such assets into the hands of 
other persons. If the heir has disposed of his ances- 
tor's property to other persons, who took the property 
without notice of the creditors’ claims, then the 
` creditors’ right to follow the property islost. That 
right cannot be revived to them by the fact 
that the heir has been adjudicated insolvent, and 
that his transfers ofthe property inherited by him 
have been set aside under the provisions of the 
bankruptcy law so that it becomes available for 
distribution among his creditors. Kinderley v. 
Jervis '1), relied on, 
Bankruptcy is essentially a proceeding in personam, 
and only the personal debts due by the ingolvent can 
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be proved therein. Until there is a personal decree 
under s. 52, Civil Procedure Code, a decree against 
a person as the legal representative of another 
does not make him liable to adjudication under 
the Provincial Insolvency Act. No doubt it is 
true that the legal representative of a deceased 
person is liable for the debts of the deceased 
to the extent to which property of the deceased 
has come into his hands, but before any such 
liability: can be proved in the insolvency of 
such legal representative, it must first be erystallis- 
ed into a personal liability inaccordance with the 
proper procedure which is laid down in s. 52, Civil 
Procedure Code. Nagasubrahmania Mudali v. N. 
Krishnachariar (2), relied on, 


©. Mis. A. from an order of the District 
Judge, Henzada, dated May 1, 1933. 

Mr. P. K.Basu, for the Appellant. 

Mr. E. Hay, for the Respondent. . 

Dunkley, J.—One Maung Po Than was 
adjudicated insolvent on petitions filed by 
the present appellant P. A. A. Chettyar 
Firm, and the present respondent T. R. 
M. Chettyar Firm. The debts due to the res- 
pondent firm were on three promisscry notes, 
two of which, for an amount of Rs. 3,0U0, were 
jointly executed by Maung Po Than and 
his father, U Po Hlaing, who had died some 
time prior to the petition to adjudicate 
Maung Po Than. 
District Judge of Henzada, in his order 
dated May 1, 1933, has held that the debts 
due on the promissory notes in favour of 
the respondent firm, signed. jointly by Mg. 
Po Than and his father, U Po Hlaing, must 
be satisfied out of the assets realized in 
the insolvency in priority to any other 
debts due by the insolvent alone, and it 
is against this order that the present ap- 
peal has been filed. At the time of adjudi- 
cation Maung Po Than had no assets 
whatever. He had, as sole heir of his 
father, received certain immovable prop- 
erty by way of inheritance, but prior to the 


petition to adjudicate him he had disposed ~ 


of all this property. One of the transfers 
whereby he disposed of this property was 
set aside in the insolvency proceedings as 
an undue perference under the provisions of 
s. 54, Provincial Insolvency Act, and this 
property is the only asset which has be- 
come available for distribution among the 
creditors. The respondent firm claimed 
priority for their debts which were due 
jointly by the insolvent and his father on 
the ground that they were creditors of the 
father as well as of the insolvent. In fact, 
the proposition which has been advanced 
on their behalf is that a creditor of an 
ancestor can intervene in the insolvency 
of the heir and claim that his debt shall 
be first satisfied, to the extent that the heir 
received assets of the ancestor's estate, be- 


The learned Additional. 
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fore the claims of any other creditors are 
satisfied. It is contended that the credi- 
tors of the ancestor have a general lien 
upon the assets of the ancestor’s estate for 
the payment of their debts and can follow 
such assets into the hands of the heirs, 
and for this proposition the case of Kinderley 
v. Jervis (1) is cited. No doubt, this pro- 
position is correct, but it does not 
follow that the creditors can follow such 
assets into the hands of other persons. If 
the heir has disposed of his ancestor’s prop- 
erty to other persons, who took the property 
without notice of the creditors’ claims, then 
the creditors’ right to follow the property 
is lost. 


In the present case the whole of the 
property bad been so transferred to other 
persons by the insolvent, and consequently 
the right of the creditors to follow the 
property was lost. That right certainly 
cannot be revived to them by the fact that 
the heir has been adjudicated insolvent, 
and that his transfers of the property in- 
herited by him have been set aside under 
the provisions of the Bankruptcy Law so 
that it now becomes available for distri- 
bution among’ his creditors. The learned 
Counsel for the respondent firm has cited 
certain unauthorized reports of the Allah- 
abad and Madras High Courts in support 
of the proposition that a creditor of the 
ancestor can intervene in the heirs in- 
solvency and prove his debt, but these 
eases do not really support his proposition, 
forin each of these cases, the creditor had 
obtained a decree against the insolvent as 
legal representative of his ancestor. 

Bankruptcy 18 essentially a proceeding in 
personam, and only the personal debts due 
by the insolvent can be proved therein. 
The case of Nagasubrahmania Mudali v, 
N. Krishmachariar (2), where it was held 
that until thereis a personal decree under 
5. 52, Civil Procedure Code, a decree against 
a person as the legal representative of 
another does not make him liable lo 
adjudication under the Provincial Insol- 
vency Act, is authority for this proposition. 
No doubt it is true that the legal representa- 
tive of a deceased person is liab‘e for the 
debts of the deceased to the extent to which 
property of the deceased has come into 
his hands, but before any such liability 


(1) (1855) 22 Beav 1; 25 LJ Oh, 538; 4 W Roid; 
2 Jur. (N e) 602; 111 R R 238. 

(2) 104 Ind. Oas. 642, AT R 1927 Mad, 922; 50 M 
981; 53 M L J 403; 26 L W 400. 
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san be proved in the insolvency of such 
legal representative, it must first be cry- 
stallised into a personal liability in accord- 
ance with the proper procedure which is 
laid down in s. 52, Civil Procedure Code. 
The respondent firm ought first to have 
brought a suit against the insolvent as 
the legal representative of his deceased 
father and obtained a decree. It is ob- 
jected that no such suit could be brought 
because of the insolvency, but the reply 
to this argument is that Po Than was 
adjudicated on the petition of the respond- 
ent firm, and if the respondent firm desired 
to enforce the liability against Po Than’s 
deceased father’s estate, then they should 
have instituted a suit against him as legal 
respresentative before filing the insolvency 
petition, or even after the filing of the peti- 
tion the suit could have been instituted 
with the leave of the Insolvency Court. 


When such a decree had been obtained, 
under sub-s. (2), e. 52, Po Than would be 
personally liable thereon to the extent of 
the assets of his father’s estate which came 
into the hands, and, without doubt the 
respondent firm could then have proved 
this personal liabilitiy in the insolvency 
but even so, as none of the assets of his 
father’s estate remains in Po Than’s posses- 
sion, the respondent firm could have only 
as an ordinary unsecured creditor, and would 
not have been entitled to any prior satisfac- 
tion of its debt but would have had to share- 
rateably with the other creditors under 
the provisions of s. 61 (5), Provincial 
Insolvency Act for as I have said, the 
fact that some of the property has been 
recovered for distribution in the insolvency 
by the operation of the bankruptcy law 
could not be held to revive the respondent 
firm’s right againet such property. 


Consequently, on both grounds, namely, 
that a creditor of the father has no locus 
standi to intervene and prove his debt in 
the son's insolvency, and that there remain 
no assets of the father’s estate over which 
the father’s creditors can have a lien for 
the satisfaction of their debts, this ap- 
peal must succeed. The order of the 
District Court, dated May 1, 1933, is set 
aside and it is directed that the debts 
due by the insolvent to the respondent firm 
shall rank for dividend on the same footing 
as the other unsecured debts due by. the 
insolvent. The appellant firm is entitled 
to its costs against the respondent firm, both 
in this Court and in the District Court, 
Advocate’s fee in this Court five gold 
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mohurs and inthe District Court two gold 
mohurs, 

Mya Bu, J.—I agree. 
D. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Suit No. 339 of 193 
December 5, 1933 
BUOKLAND, J. 
JAGGANATH ADDY —Puaintire 


versus 
KHETRA PAL BHATTACHARJIE 
AND ANOTHER— DEFENDANTS 

Guarantee—Father and son—Father's willingness 
to help his son—Whether raises inference that he was 
prepared to be a guarantee for the son. 

In the case of a father and son, an inference that 
the father was prepared to be a guarantee for the son 
cannot be drawn from the fact that the father was 

- willing to help his son or from the fact that he paid 
a certain sum to the creditor to help his son, 


Judgment.—The plaintiff sues in this 
case to recover the sum of Rs. 2,369-6-0 for 
the principal and interest due on two pro- 
Imissory notes dated July 16,1931, executed 
bythe defendant Khetra Pal Bhattacharjie 
in his favour. In addition to Khetra Pal 
Bhattacharjie he also sues Rai Bahadur 
Manindra Nath Bhattacharjie, the father of 
Khetra Pal Bhattacharjie as guarantor. 
The defendant Khetra Pal Bhattacharjie 
has not putin any defence or appeared at 
the hearing. There will bea decree against 
him for the sum claimed with costs and 
intereston judgment at six percent. The 
defendant Rai Bahadur Manindra Nath 
‘Bhattacharjie denies the guarantee and 
that in substance isthe only issue in the 
case. The plaintiffs’ story in reference to 
the defendant Manindra Nath Bhattacharjie 
is that on October 31, 1932, Khetra Pal 
took Him to his father who wanted to 
, look at the promissory notes. He looked at 
them and said “Don't bring a suit against 
my son. .I will pay you your money” and 
asked the plaintiff to call again on Nov- 
ember 3. On November 3, the plaintiff 
called and .according to the plaintiff the 
- Rat Bahadur told his son to accompany 
‘the plaintiff to the house of a Small 
Cause Court Pleader whither they went. 
Khetia Pal introduced the plaintiff to the 
Pleader and Rs. 40 were paid to the plaint- 
iff who:gave a receipt. On November 
12, the plaintiff heard about the insolvency 
of Lakin, one of the joint-makers of the 
promissory notes to whom I have not re- 
ferred because the suit has not been 
brought against him. On November 
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18, the plaintiff went to see the Rai 
Bahadur and complained that he was not 
being paid regularly. The Rai Bahadur 
according to the plaintiff, reassured him 
and asked him to call again on November 
25, and onthat day the plaintiff went to 
the Rat Bahadur who gave him a cheque 
on the Imperial Bank for Rs.150 and 
again told the plaintiff tocall on him and 
not to sue his son for the money. 

It appears that shortly thereafter criminal 
proceedings were instituted against the 
defendant Khetra Pal. The 
went gain and saw the Rai Bahadur 
about January18 and 19. The Rai Bahadur 
appeard to be very much upset but declined 
to make any further payment. That is 
the plaintiff's story. He is supported by 
the witness Korali Prosad Pathak who 
appears to have been the go-between in 
this matter. His evidence is tbat he ac- 
companied the plaintiff on all four occasions 
October 31, November 13, November 25 and 
January 18. He does not speak to having 
done anything else in the matter. So far 
as these occasions are concerned, there isno 
substantial discrepancy between the 
of the 
plaintiff. The Rat Bahadur’s evidence is 
that he -never saw the plaintiff until Novem- 
ber 25, when he heard a noise going on in 
his house and found his son and the plaintiff 
having a quarrel about some payment or 
other. He says that he found his son was 
in the wrong and felt that he ought to 
help him and-for this reason he paid Rs. 
150. He denies having been in any way 
responsible for Rs. 40 paid earlier in 
November. He says that his son did so 
himself. He says that he saw the plaintiff 
again subsequent to November 25, and 
told him that he was not going to pay any- 
thing more because he was never consulted 
when the money was lent to his son and he 
could not afford to do so. 

These are the two stories in dispute It 
ig denied by the Rai Bahadur that he 
gave any guarantee. Ordinarily a money- 
lender lending moneyif he wants .a gua- 
rantee asks for a guarantee at the time 
that he gives the loan and though that would 
appear to be the story which is made in the 
plaint the story put forward here is that 
the guarantee was given some four months 
later than the loan in order to induce the 
plaintiff to forbear from suing the alleged 
guarantor’s son. This case appears to have 
come out for the first time when the 
plaintiff wasin the witness-box. There is 
no letter or other document of any kind 


kt 
a 


plaintiff ' 
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referrıng to any such guarantee. There is 
no mention ofthe guarantee in the receipt 
for Rs. 40. Ifas isnow suggested that the 
money was paid, by the guarantor, one 
might well have expected that the plaintiff 
would have recorded it in the receipt. It 
is a strange coincidence that the witness 
Pathak accompained the plaintiff on each 


‘of the occasions to which the plaintiff speaks 


in his evidence. Why did he do so? There 
is no particular reason why Pathak should 
have accompanied him on each occasion 
and no explanation of this has been forth- 
coming. The defendant's story by no means 
leads to the -inference that because the 
father was willing to help his son there- 
fore the father was prepared to the gua- 
rantee and nothing of the kind can be in- 
ferred from the circumstances that the 
father paid Rs. 150. Had he been a 
stranger one might have said that there 
was more in it than met the eye -but 


having regard to the relation between the 


two, I am quite prepared to accept the Rai” 


Bahadur's story in this respect. I am | 


somewhat suspicious of the plaintiff and 
his witness, and I accept the evidence of 
the defendant in preference to that ofthe 
plaintiff and this witness Pathak. The 
result is that the suit against the defendant 
Rai Bahadur Manindra Nath Bhattacharjie 
‘will be dismissed with costs. 
N. ; Suit dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 3023 of 1931 
November 24, 1933 
MaLLIk AND Jaok, JJ. ' 
RASH BEHARI NASKAR AND OTAEsS — 
PLAINTIFFS—A PrELLANTS 


VETSUS 
HARIPADA NASKAR AND OTAERS— 
DEFENDANTS —RESPONDENTS 
Contract Act (IX of 1872), s 19-A~—UVontract— 
Undue influence—HLzecutant having no opportunity 
to cancel contract on ground of undue tnjluence— 
Representatives o executant—Whether can raise this 
defence—Sale— onsideration, want of—Effect. 
Where the executant of a contract has not had an 
opportunity to cancel the contract after the removal 
of undue influence, itis open to his representatives 
to raise this defence of undue influence: within three 
years after the contract. 
Although want of consideration will not in itself 
affect the title of vendees, it may go to show that the 
‘sale-deed is the result of undue influence, 
i are Hiralal Chakravarti, for the Appel- 
ants, 


| Messrs. Rupendra Kumar Mitter, Balaram 
Basu and Satindra Nath Roy Chowdhuri, 
for the Respondents. 


lo2— 71& 72 


RASH BËHARI NASKAR v, HARIPADA NASKAR 


561 


Mr. Biraj Mohan Majamdar, for the 
Deputy Registrar. 

Jack, J.—This appeal has arisen out of 
a suit for confirmation of possession on de- 
claration of title by plaintiffs who sued 
ona kabala executed in their favour by 
Harananda, defendant No. 4, on October 30, 
1929. Plaintiffs allege that defendants 
Nos. 1 to 3 who are the sons of Harananda 
offered resistance to his taking possession 
of this land included in the kabala which 
is their Bastu land. The suit was institut- 
ed on November 14, 1929. On November 
22, 1929, the defendants filed a petition 
for time to file objection to a temporary 
injunction granted at the time of the 
filing of the suit and they asked for time to 
file a written statement on December 16, 
1929. Defendant No. 4, Harananda, died on 
December 30, 1929. His heirs were sub- 
stituted on January 2,1930, anda written 
statement was filed by defendants Nos. 2 
and 3 on January 18, 1930. The defendants 
in contesting pleaded that their father was 
of unsound mind at the time of the 
alleged kabala, that it was executed under 
undue influence, and through fraud, that 
it was bad for want of consideration and 
that therefore the plaintiffs were not en- 
titled to the lands in suit. The trial Court 
found that Harananda was of sound mind, 
that there was no evidence of undue in- 
fluence or fraud and that the necessary 
money had been paid. The trial Court 
accordingly decreed the suit. The lower 
Appellate Court, on the other hand, held 
that there was in fact undue influence, 
that: there was no consideration and 
that therefore the kabala must be said 
to have been vitiated. That Court ac- 
cordingly dismissed the suit. 

The chief points urged in this appeal 
are: (1), that the Court of Appeal below 
should have held that it was not open’ to 
defendants Nos. 1 to 3 who are strangers 
to the transaction to take the defence of 
undue influence, (2) that the Court should 
have held that the transaction was not 
void but voidable at the option of the 
executant and as he did not seek to avoid 
it, but on the other hand by his omission 
to defend the suit ratified it, it was not 
competent to his heirs to raise the plea 
of undue influence; and (3) that in fact 
the plea of undue influence was nottaken, 
that the Court of Appeal below wrongly 
construed para. 8 of the written statement 
and that as the plea of undue influence 
was not properly raised the plaintiffs had 
no opportunity to contest the same, It 
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is quite clear from para. 8 of the written 
Statement that the question of undue 
influence was in fact raised und es this 
was actually the subject-matter of an issue, 
namely issue No.3, there can be no doubt 
that the plaintifis had an opportunity of 
meeting this defence. As regards the 
contention that the contract was voidable 
and not void, thechief point raised was 
. that as Hararanda did not appear inthe 
suit the fact cf undue influence was not 
sufficient to avoid the contract. Under 
8. 19 (a), Contract Act, when consent to 
an agieement is caused by undue influence, 
the agreement is a contract voidable 
at the option ofthe party whose consent 
was so caused. The finding of the trial 
Court was that the plaintifs were no 
parties to undue influence, but in the 
Appellate Court below the learned Judge 
found that the plaintiffs Bhupendra Naskar 
and Pyari acted jn collusion with each 
other to produce kobalas and other docu- 
ments from Harananda and thus deprive 
him of his property. They did so partly 
owing to a long-standing dispute between 
Harananda's Bastu and Bhupedra's Bastu., 
That being so there can be no doubt that 
on this finding the plaintifis tcok part in 
the undue influence which was brought to 
bear upon Harananda. 

' As regards the fact that Harananda did 
not appear inthe suit, it may ke noted 
that the contract made under undue jn- 
fluence naturally could not be cancelled 
until the undue influence was removed. 
According lo the finding of the lower 
Appellate Court in this case Harananda 
was living up to the end of his life in 
the house ot Pyari who was exercising 
undue influence upon him. He had there. 
fore no opportunity to cancel the contract 
afterthe removal of the undue influence. 
The only time when it could be done was 
after his death and by his representatives 
defendants Nos. 2 and 3. It is, therefore, 
open to them to raise this defence of 
undue influence within three years after 
the contract and they were quite in time 
in raising their defence in 1§29. As Te- 
gards consideration, the Court of Appeal 
below found that no consideration passed, 
Although this would not in itself affect 
the title of the vendees it went to show 
that the £ale-deed was the result of undue 
‘Influence. This appeal, therefore, fails and 
must be dismissed with costs. 

Mallik, J.—I agree. 


N. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 524 of 1932 
August 13,1934 . 
AGARWALA AND SAUNDERS, dd. 
Messrs. TOLARAM-GIRDHARI LAL— 
APPELLANT 
versus 

SECRETARY or STATE—RxgsponpEnt 

Railways Act (1X of 1590:, ss, 72, 75—Absence of 
proof of negligence — Railway Company taking care 
of consigned goods with prudence—Loss of consigned 
goods—Katlway Company, if liable— Contract Act (IX 
of 1872), ss. 151, 154. 

Two bars of silver were loaded in a treasure van 
which was properly locked. The locks were intact 
when the wagon reached B where it was detected that 
a hole had been cut in the floor ofthe wagon and one 
of the bars removed. The train had been held up 
outside the station at C on account of the hose-pipe 
having burst. It had again stopped at station N 
where the defective hose-pipe was removed, There 
was no evidence that the guard was negligent while 
the train was held up outside C. The locks of the 
wagon had not been broken and there was no reason 
for him to suspect that any attempt was being made 
to cut a hole in the floor of the wagon ; 

Held, that as the care taken by the Railway 
Company of this consignment was no less than that 
to be expected of an ordinary prudent person and 
there was no evidence of negligence on the part of its 


servante, the Company was not responsible for the 
loss. 


Appeal from an appellate decree of the 
District Judge, Darbhanga, dated Novem- 
ber 28, 1931. 

Messrs. P. R. Das, B. N. Mitter and K. 
N. Moitra, for the Appellant. 

Messrs. S. M. Mullick and Netai Ch. 
Ghosh, for the Respondent. 

Agarwala, J.—The plaintiffs, who are 
the appellants, made over two bars of silver 
to the East Indian Railway Company at 
Howrah for conveyance to Darbhanga. 
Only one bar reached its destination. The 
suit is for the value of the other. The de- 
fence of the Railway Company was that 
Risk Note in Form X was executed exo- 
nerating them from liability and, further- 
more, that s. 75, Railways Act, bars the 
present claim. I!*urthermore, it was plead- 
ed that in any cage the Company had acted 
with that amount of prudence required of 
them as bailees and were, therefore, not 
liable for the loss of the bar of silver. 

The facts are that the two bars of silver 
were loaded in a treasure van which was 
properly locked. The locks were intact 
when the wagon reached Burdwan where 
it was detected that a hole had been cut in 
the floor of the wagon and one of the bars 
removed. It appears that the train had 
been held up outside the station at Chan- 
darnagar on account of the hose-pipe . 
having burst. It had again stopped at 
Bandel Station where the defective hose- 


3 


1934 .. 


pipe was temoved. The Court of Appeal 
below has held on the above facts that the 
Railway Company acted with. that degree 
of prudence required of them as bailees of 
the goods. It has been argued before us 
that the sending of bars of silver in a van 
with a wooden floor constitutes negligence 
and that even if that be nob so, the wagon 
containing the bars was not properly guard- 
ed during the stoppage outside Chandar- 
nagar Station, It is suggested that had 
the guard been alert during the stoppage 
outside Chandarnagar Station, the theft 
could not have been committed. There is 
no evidence that the theft did take place 
at Chandarnagar. It is true that the guard 


ina telegram which he sent reporting the, 


loss of the silver bar, stated that the theft 
had taken place while the train was held 
up outside Chandarnagar Station. But it 
is quite obvious that this was-merely the 
opinion of the guard who, so far as the 
evidence discloses, had no personal know- 
ledge of where the theft took place; nor is 
there any evidence that the guard was 
negligent while the train was held up out- 
side Ohandarnagar. The locks of the 
wagon had not been broken and there was 
no reason for him to suspect that any at- 
tempt was being made to cut a hole in 
the floor of the wagon. The care taken by 
the Railway Company of this consignment 
was no less than that to be expected of an 
ordinary prudent person and there is no 
evidence 
servants. In this view of the matter the 
question which was raised with regard to 
the execution -of the Risk-note X and the 
application of s. 75 of the Act, do not arise, 
The appeal is dismissed with costs. 
Saunders, J.—I agree. 
N. . Appeal dismissed. 


——— 


CALCUTTA HIGH COURT 
Civil Appeal No. 43 of 1934 
May 22, 1934 
. COSTELLO AND LORT-WILLIAMS, JJ. 
SHAMSUDDIN AHMAD —P LAINTIFF 
. —APPELLANT 
versus 
CHARU CHANDRA BISWAS AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Appeal—Judge (Original Side) refusing interim in- 
junction —Appeul, if lies —Lnjunction, interim —W hy 
granted—When to be granted—Tests. 

Aa’ appeal lies from the rafusal ofa Judge of the 
High Oourt (O. S.) to grant an interim injunction, 
But what the Court of appeal has to consider is 
simply whether or uot the Judge who dealt with the 
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matter properly exercised thé discretion which he 
undoubtedly possessed. 

The object of an interim injunction is to preserve 
status quo, Generally it is applied for and granted 
where thəre is an apprehension that damage to 
property of the plaintiff or, at any rate, some definite 
injury to the plaintiff willor is likely to be caused 
if a certain order isnot made. The right criterion 
which is applicable to a matter of this character, is 
that the Judge should ask himself the question whe- 
ther the plaintiff is likely to suffer any damage or 
any irreparable damage and if hecomes to the con- 
clusion thatthe plaintiff would not suffer any serious 
damage, injunction should be refused. 


Appeal from Original Suit No. 726 of 
1934, reported in 151 Ind. Cas. 675. 

Mr. Hazra, for the Appellant. 

Mr. Banerjee, for the Respondents. 

Costello, J.—This matter comes before 
us by way of appeal from an order of Roy, 
J., made on May 3, 1934* whereby he refus- 
ed to grant an interim injunction pending 
the hearing of the suit. The suit is brought 
by one Shamsuddin Ahmad, who is describ- 
ed as a ratepayer, voter and Councillor of 
the Oaleutta Corporation on behalf of 
himself and other elected Councillors of 
the Caleutta Corporation against ten 
defendants who are the persons nominated 
as members of the Calcutta Corporation 
by the Local Government under the pro- 
visions of s. 39, Calcutta Municipal Act, 
1923. An order was made that notice 
should be given by advertisement that the 
plaintiff was suing on behalf of himself 
and other persons in order to give an op- 
portunity tothe persons, whom the plaintiff 
purported to represent, to come into the 
suit if they so chose. We are informed that 
a certain number of the other elected 
members of the Calcutta Corporation have 
applied to be joined as defendants in the 
suit. The plaintiff is asking in the suit 
for several declarations and the reliefs 
which he is claiming are in these terms: 
(1) for a declaration that the plaintiff and 
the other persons on whose behalf the suit 
has been instituted are the only Councillors 
entitled to attend the meeting of April 211 
1934, and subsequent meetings of the 
Caleutta Corporation, (2) fora declaration 
that the plaintiff and the other persons on 
whose behalf the suit has been instituted 
along with the aldermen alone constitute 
the whole Corporation, (3) fora declaration 
that the appointment of the defendants is 
illegal and that they are not entitled to 
take part in the proceedings of the Calcutta 
Corporation, and (4) for an injunction 
restraining the defendants from attending 
any meeting of the Calcutta Corporation or 

* Reported in 151 Ind. Vas, 675—[Hd.] 
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“from acting’ in any way as Councillors of 
‘the said Corporation. . 
.. The real point at issue in the suit is 
indicated in the third of these prayers. 
But shortly, the plaintiff's case amounts to 
this, that the ten original defendants have 
not been lawfully nominated by the Govern- 
ment as members of the Corporation and 
therefore they are not entitled to take part 
in the proceedings of the Corporation, I 
need not specify in detail the reasons given 
by the plaintiff in his plaint for the conten- 
tion that the defendants aie not lawful 
members of the Corporation and were not 
members at the time when the suit was 
instituted. These are matters which will 
have to bedetermined in the suit when it 
comes to trial. That only question before 
Roy, J., was whether there should be any 
interlocutory injunction granted to restrain 
the defendants from functioning as Council- 
lors pending the hearing of the suit. The 
learned Judge dealt with the matter very 
fully and carefully and although the 
proceedings were only interlocutory prc- 
ceedings, the learned Judge thought fit to 


give quite a full and ‘reasoned judgment ` 


explaining why he decided to refuse the 
application. In the course of that judgment 
he said: 

“I do not think it would be desirable on the hearing 
of an interlocutory application to express any opinion 
on the question as to whether the appointment of 
thé defendants is ultra vires or not, or as to 
whether the suit is maintainable or not. Nor dol 
think, in the circumstances of this case is it necessary 
for me tocome to a finding at the present moment 
on the question as to whether the suit cr the 
present application is mala fide or not, as I am 
clearly of opinion that this is not a case in which 1 
should grant an injunction pending hearing of the 
suit. 

Mr. Banerjee on behalf of the first two 
‘defendants took a preliminary objection that 
no appeal lies from the refusal of a Judge 
of this Court to grant an interim injune- 
tion. I cannot accept that contention. In 
‘my opinion, it is right and proper that there 
should be a right of appeal in a matter of 
this kind, but what the Court of Appeal has 
to consider is simply whether or not the 
learned Judge who dealt with the matter, 
properly exercised the discretion which he 
undoubtedly possessed. It is to be borne 
in mind at the outset that the object of an 
interim injunction is to preserve status quo. 
Generally it is applied for and granted 

- where there is an apprehension that damage 
to property of the plaintiff or, at any Tate, 
some definite injury to the plaintiff will 
or is likely to be caused if a certain order 
is not made. The learned Judge has ex- 
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pressed his opinion, and quite definitely, 
that this was not a case where any serious 
injury would fall upon the plaintiff if he is 
not protected by an order of the Court. 
In my opinion, the learned Judge has 
applied the right criterion which is applic- 
able toa matter of this character. He has 
asked himself the question whether the 
plaintiff is likely to suffer any damage or 
any irreparable damage and he came to the 
conclusion that the plaintiff wou!d not suffer 
any serious damage. Be a 

Mr. Hazra areata for the plaintif- 
appellant before us hasin effect conceded 
that the learned Judge looked at the matter 
from the right point of view, and sought 
to argue that the learned Judge’s opinion 
was not correct in the circumstances of the 
case. But in answer to a number of 
questions from me, he was totally unable 
to state or even to suggest in what manner 
the plaintiff in this particular case is likely 
to suffer any serious damages or even any 
damage at all if this interlocutory injunc- 
tion is not granted. Indeed, it -is very 
difficult on the face of it to see in what 
manner it can reasonably be said that any 
right residing in the plaintiff could be 
infringed by the defendants if they are 
allowed to function as Councillors of the 
Calcutta Corporation. Certainly there is 
noinfringement of any right which will 
cause to the plaintiff permanent and ir- 
reparable demage. What is more import- 
ant, I think, is this that if hereafter it is 
decided that the plaintiff's contention in the 
fuit is not sustainable, then if an injunc- 
tion were now granted, the ten defendants 
would suffer exactly in the similar way as 
the plaintiff would suffer ifthe defendants 
are allowed to continue to function as 
Councillors of the Co:poration. In my 
opinion, the learned Judge was quite right 
in coming to the conclusion that no serious 
damage was being done to the plaintiff 
and therefore it was not a case in which an 
interim injunction should be granted. If one 
applies the test whether or nol it is desir- 
able to preserve the status quo, which is 
the ordinary test applied where there is any 
question of damage to parties, then 
obviously the effect of not granting a tem- 
porary injunction in a case of this character 
is to preserve the status quo till the trial 
of the suit. 

Tt has been suggested by Mr. Hazra that 
it is desirable in the interests of all parties 
that the hearing of the suit should be 
expedited and to that course the defendants 
have no objection to offer. We think this 
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isa case where it is desirable that the 
points raised in the suit should be determin- 
ed as early as possible and therefore 
anything that can be done to expedite the 
final hearing of the suit should be done 
In order to expedite the hearing, the right 
course is that an application should be 
made on the Original Side in the ordinary 
eourse for directions. This appeal will be 
dismissed with costs. 

Lort-Williams, J. I agree. 

D. Appeal dismissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 1219 of 1933 
December 15, 1933. 

Acua HAIDAR AND RANGI LAL, JJ. 
HAR NARAIN- Convict APPELLANT 
versus 
EMPEROR—REsronDENT 

Evidence Act (I of 1872),s, 27—Information to the 
Police—Discovery not in consequence of the informa- 
tion—Bvidentiary value of the information, 

Where the accused wus the first person to tell the 
Police about the presence of the dead body of the 
deceased ina well and that he had put it there, and 
the body was discovered long before the Police 
reached the spot, in consequence of the information, 
by some one else, though the Felice bad no know- 
ledge of it: : 

Held, that it could not be said that the body was 
discovered in conseq tence of the information of the 
accused, His statement to the Police, therefore, 
would not come under the purview of s. 27 of the Evi- 
dence Act. Under the circumstances the information 
was tantamount to 8 statement of incriminating 
natureand was inadmissible in evidence. 

Or. A. against an order of the Sessions 
Judge, Karnal, dated August 14, 1933. 

Mr. Gullu Ram, for the Appellant. - 

Mr. Ram Lal Anand I, for the Respond- 
ent. 

Judgment.—The appellant in this case 
was sent up for trial under s. 302, Indian’ 
Penal Code, for the murder of one Hari: 
Singh, but was convicted under s. 203, 
Indian Penal Code, and sentenced to under-- 
go 5 years’ rigorous imprisonment. 

The conviction rests.on the finding that 
on March 16, 1933, at about 104. m. the 
appellant stated before the Sub-Inspector. 
at the Police Station in ihe presence of 
zaildar, a lambardar and a sufedposh that 
he had thrown the dead body of Hari Singh 
into a certain well. It is beyond dispute 
that the body had been observed by a- 
patwari early on the morning on March 16, 
1933, in that well and. he had sent ə note 
to the Sub-Inspector about it through Nanda 
Ram chaukidar. The Sub-Inspector says- 

that on receipt of the information men- 
tioned atove from the appellant he had 
started towards the village where the well 
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in question was situate before Nanda Ram 
1eached the Police Station, He is support- 
ed on this point by the zaildar, the sufed- 
posh and the lambardar mentioned above 
and also by Nanda Ram. The patwari, - 
however, deposed that Nanda Ram was 
despatched soon after sunrise. The latter 
stated that he left the village at 10 or 11 A. 
u. To my mind, the patwart is a more 
reliable witness on this point, specially 
when jt is borne in mind that the dead 
body was observed by him when he went 
out early in the morning to ease himself. 
There is no reason why he should have de- 


_layed sending information about the matter 


to the Police till 10 or 11 a. m. The zaildar, 
the sufedposh and the lambardar . mention- 
eđ above do nct belong to the village in 
which the crime was committed andit does 
not appear how they happened to be at the 
Police Station when the appellant is said 
to have given the information in question to 
the Sub-Inspector. Curiously enough, the 
information was reduced to writing and the 
three persons named above attested the © 
memorandam which was prepared. This : 
was a most unusual proceeding and excites - 
a certain amount of suspicion. It is ad- - 
mitted that as soon as the patwari saw the — 
dead body in the well, he informed the 

lambardarse and the chaukidars and they 
came and guarded the place till the arrival ` 
of the Police. The village is connected 
with a Police Station by. a pakka road on 
which motor lorries are running. The 
whole village knew about the murder of 
Hari Singh and it is by no means unlikely ` 
that the news about this dead body having 
been seen in the well reached the Police 
Station promptly. Anyhow Lam not satis- 
fied from the prosecution evidence that the 
Police knew nothing of the presence of 
the dead body in the well tillthe appellant 
told them about it. Even ifitis assumed 

that the appellant was the first person to’ 
tell the Sub-Inspector about the presence. of 
the dead body in the well, it cannot by 
any means be said that the body was dis-- 
covered in consequence. of that information. 
Tt had been discovered long before the 
Sub-Inspector reached the spot. The state- 
ment made by the accused to the Sub-Ins- 
pector does not, therefore, come. within. 
the purview of s. 27 of the Indian Evidence 
Act. Under the circumstances of this case 
the information said to have been given’ 
by the accused to the Police was tanta- 
mount to a stalement of incriminating 
nature and was altogether inadmissible in. 
evidence. The conviction cannot, there- 
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fore, be maintained. The assessors also 
were unanimously cf opinion that the ac- 
cused had not been proved to be guilty. I 
accept the appeal and acquit the appellant. 

D. Appeal accepted. 


CALCUTTA HIGH COURT 
Gove:nment Appeals Nos. 1 and 2 
of 19384 ‘ 
July 4, 1934 
GuHA aNv McNatr, JJ. 
SUPERINTENDENT ano REMEM- 
BRANCER or LEGAL AFFAIRS, 
BENGAL— APPELLANT 
VESTUS 
- H. E, WATSON— RESPONDENT 
Faciories Act (XII of 1911), ss,43 (c), 35, 41 (a) 
28, 2, 29— Manager absent— Liability for anfringe- 
ment of law in his absence—S. 35, if mandatory— 
Bona tide represeniation by manager regarding al- 
leged infringement of s “B— Manager, if can be punish- 
ed under s. 4l ia, — Persons employed in yactoiies are 
those not coming under excepticn mentioned ins, 29 
— Question whether a wcrker comes within s.2, to be 


determined by Inspector of Factories —Interpreta- . 


tion of statutes— Enactmeni regulating employment of 
workers. 

Where a person was absent from the duties as 
manager, as contemplated by law, at the time when 
there was the alleged infringement of the law, he 
could not be preceeded against for such alleged 
offences under Factories Act for he was not the 
manager responsible for the working of the fac- 
tory. : A 

The provision of the law asit stands in e 35 is 
mandatory in its nature; and although the use of 
the word “shall” in come cases does not cefinitely 
indicate the intention of the legislature, the espres- 
sion “shall be kept,” taken along with the proviso 
to s. 35 relating to ancrder in writing by the Jns- 
pector, mékes ihe pcsition clear that in the aksence 
of such an order, one regisier in Form Q must te 
kept, of all pexscr1s emzloyed ina factcry,cf the 
hours cf ikeir work, 61a ct the neture ci iLcir reg- 
pective employment. 

The law, in general, aficrds pretceiicn in the mat- 
ter Of z1ceeciten ior cconiseicn ci cfences, to 
persere actirgin gocd fanh. Gccd deih so far as 
conn issicn ci acts for which yponsNics ney Le im- 
posed uncer ihe Jaw, muet invclve due care 
and attention. Where, thezefore, there was the 
representation of the mansger to the Ixspector of 
Factozics by a letter ehcning the bena fidescn the 
part of the manager cf the factory, in the matter of 
the alleged infringement cfihe Jaw reccutained in 
B. 28 read with e, 41 (a), Factories £ ct; 

Held, that the accused person was rct the person 
co whom yezalty cculd Le impcsed under the Fac- 
tories Act. 

All perecns rot etrictly ccming within tle excep- 
tions contemplated by s. 24, and perscos in regara to 
whom there is no“ cpinion "of the Inepector of 
Factorics, entitling the Manager to cleim that he was 
nota person employed in the factory, as coL.templat- 
ed by s. 28, Factcries Act, are to be deemed ag 
persons employed in the factory. [p. 568, col. 1} 

“The Factories Act dces Lot affect only the manual 
workers. As the provisicns of the Act 1cw stand 
the question whether a particular woiker wLo comes 
siriclly within the cefinition clauses of s. 2, which 
are ofa very wide application, and in whose cage an 
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exception could be claimed under s, 29, has to be 
settled by the Inspector of Factories, who is the con- 
stituted authority under the law, asit now stands, 
to express the opinion whether that personheld a 
position of supervision or management, or is employ- 
ed ina confidential capacity as mentioned in e. 79 of 
the Act, and r. 59framed under the Act, the opinion 
of the Inspector being dependent on the facts and 
circumstances of the case before him. {p 568, col 2 

The enactment regulating the employment o 
workers, and their work in a ‘factory’ as defined in 
the Factories Act, bas to be construed in favour of 
the employee, and strictly against the employer. [p. 
568, col. 1] 

Messrs. D. N. Bhattacharjee, and Anil 
ae Roy Choudhury, for the Appel- 
ant. ' 

Mr. S. C. Talugdar, for the Respondent. 

Guha, J.—These are two appeals by the 
Government of Bengal, and they are 
directed against an order of acquittal 
passed by the learned Chief Presidency 
Magistrate, Calcutta, on December 16, 1933, 
in 1egaid to two separate charges, following 
upon complaints made against Mr. H. E. 
Watson, as Director, “Statesman Printing 
Press”, by the Chief Inspector of Factories, 
Bengal, on November 9, 1933. The 
ecmplaints made were: (i) under s. 41 (a) 
read with s. 28, and (iz) under 5.43 (c) 
read with s. 35, Indian Factories Act. 

The case for the prosecution was that the 
Inspector cf Factcries inspected the factory, 
ihe “Statesman Printing Press”, on October 
15 and 19, 1933, and found that cne printer, 
five proof 1eadeis, and seven ccmpositors 
in tbe edveiticement section were employed 
cn different dates Leycnd tke time limit of 
eleven hcurs yer day, as piescriked by s. 28, 
Indian Facicries Act. It wes further 
alleged thet the register of persons employed 
as prescliled ly e. 85cf the Act, was not 
coriectly msainiaired, regard teing had to 
the fectsihat ro entries vere made in the 
zegieler efter Ccicker 17, that specified 
bovis cf wok ci ike yexecrs employed wele 
ret entered in ike register, sxa that difer- 
cnt shifts in which tke werkeis were 
empl ed were rci shown. 

In ike writlen cletencut filedin Ccurt 
ly Mz. Watecn, it wee slated tbat cirirg 
tte Cates letuecn wlich tke offences nere 
alleged tc have keen cen. mitted, he wes net 
in locia, srd te hid given cverchaige to 
Mi.Henmin,ibel iecicrcftheStateeman”’,. 
Lid., ihat no charge cculd lie against him 
jn seszect cf matters which tock place in 
his akeence, and withcut his kncwledge. 
lt wes further mentioned in the written 
gialement that the accused person was. not 
the cccupier of the premises. It was there- 
foie pleaded in defence that no penalty | 
could be inflicted under the Indian 
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Factories Act,-on the aceused, placed on 
his trial. So far as the charge under s. 28 
read with s.41 (a) was concerned, it was 
stated on the side of the defence that the 
thirteen persons referred tu in the petition 
of complaint were not manual labourers; 
that they were persons who used their 
educational qualifications, were experts, and 
were engaged in work of supervision or con-` 
fidential work. 


It was further mentioned that the persons 
working inthe advertisement department: 
the printer, the readers and copyholders 
mentioned in the petition of complaint, 
were all outside the scope of s. 28, Indian 
Factories Act. With reference to complaint 
made under s. 43 (e) read with s. 35 of the 
Act. it was pleaded in defence that the 
employment register taken along with the 
time sheets which contained all the neces- 
sary details, completely satisfied the 
requirements of the law. It was specifical- 
ly stated in the written statement that 
the present system of maintaining registers 
had been approved by Mr. Adams, the 
then Chief [Inspector of Factories, in whose 
opinion the keeping of the employment 
register and using the same in conjunction 
with the time sheet, was sufficient 
compliance of the provisions of the Indian 
Factories Act, and that this system has 
been in vogue, without any objection by 
the authorities concerned, for the past ten 
years. It may be noticed in this connection 
that evidence in support of the case 
aforesaid, stated in the written statement, 
was sought tobe given before the Magis- 
trate, but such evidence was not recorded; 
the Magistrate did not state his reason why 
the evidence was not:allowed to be given. 
It is necessary to notice that after the 
inspec’ion of the factory on October 15 and 
19, 1933, the attention of the Director of the 
“Statesman Printing Press” was drawn by 
the Inspector to the“irregularities noticed 
by the Inspector. Itwas done by a letter 
from the Inspector of Factories to the 
Director, dated October 24; the Director, it 
appears, sent areply to the Inspector on 
October 26, in these terms: 

“Weare in receipt of your letter No. 6356, dated 
October 24,and thank you for calling our attention 
to irregularities, which will be immediately put right. 
With regard to s. 22, the names in red were given a 
holiday for their Sunday work, but we find that it 
was not within three daysof the Sunday, and we 
will take care that this is observed in future. With 
reference to the notice that you should 
receive in this matter escaped our attention, but a 
notice will be sent to you weekly every Monday in 
future Your remarks under s. 3> have .been attended 
to. With reference to s, 28, many of the names men- 
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tioned are merely supervisors and therefore we under- 
stood that they did not come strictly under the Hour 
Rule. We should like to inquire whether Readers, 
who sit in office away from the works, should not come 
under the same category as Clerksas we have always 
regarded them assuch, We are changing the employ- 
ment register so asto separate the supervisors from 
the ordinary workmen, which will makethe work of 
your Inspector easier. We shall be glad toknow if 
this matter is now adjusted to your satisfaction.” 


There was admittedly no reply given to 
this letter of October 26, which discloses 
absolute bona fides and good faith on the 
part of the management of the factory 
concerned. The complaints on the other 
hand starting the present prosecution were 
filed before the Magistrate on November 
9, 1933. On the facts and inthe circums- 
tances of the case before us, the main 
features of which have been outlined above, 
two questions stand out very prominently 
for consideration, and they call for a 
decision before the provisions of the 
Factories Act as contained in es. 2, 28 29 
and 45, and the Rules framed under the 
Act, referred to in the course of the 
argument before us, come in for considera- 
tion, in connection with the case for the 
prosecution, š f 

First, could the penalties prescribed by 
the Factories Act be imposed on Mr. Watson 
against whom complaints were lodged, and 
who was’ charged with violation of law. 
The person accused of offences under the 
Factories Act, was absent from the duties 
as manager, as contemplated by law, at 
the time when there was the alleged 
infringement of thelaw. Itis a fact that 
the absence of the manager of the factory 
was not notified to the authorities by the 
occupier, as required by law (s. 33 (2), 
Factories Act), for which non-compliance 
with the provisions of the law, the occupier 
could be held liable. According to s. 33 
(3) of the Act, the occupier was to be deemed 
as manager for the purposes of the Act, and 
he was jointly and severally responsible 
for any violation of the law. On the 
facts as they stand, Mr. Watson was not 
the person against whom complaints could 
be lodged or the person.who could be charged 
with any of the offences or the infringement 
of the law complained of, andon whom 
penalty could be imposed under the law for 
infringement of the law, ata time when he 
was not the manager responsible for the 
working of the factory. i 

Secondly, the law, in general, affords 
protection in the matterof prosecution for 
commission of offences, to persons acting in 
good faith. Good faith sofar as commission 
of acts for which penalties may be imposed 
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under the law, must, no doubt, involve due 
care and attention (s. 52, Penal Code). The 
question for consideration therefore inthe 
case before us is: did the infringement 
of the law by the manager of the factory 
—assuming that there was infringement 
of the law- involve want of good faith on 
the part of the manager. There was the 
definite case before the Magistrate, as stated 
by the accused person, and which he wanted 
to establish by evidence; there was fur- 
ther the representation of the manager to 
the Inspector of Factories by the letter of 
October 26, 1933, to which reference has 
been made already, showing the bona fides 
on the part of the manager of the factory, 
in the matter of the allaged infringement 
of the law as contained in s. 28 read 
with s. 41 (a), Factories Act. On the 
materials before us, the conclusion is ir- 
resistible that the accused person Mr. 
Watson was not the person on whem 
penalty could be imposed under the Fac- 
tories Act, for the reasons stated above 
in regard to any of theinfringements of 
the law, mentioned in the petition of com- 
plaint before the Magistrate. 

__ Our decision on the two questions men- 
tioned above concludes the appeals before 
us; butin view of the arguments advanced 
in support of the appeals, and on behalf 
of the respondent, it is desirable to indicate 
briefly, the result of our interpretationof 
the different provisions of the Factories 
Act under two different heads is concerned. 
At the outset, it may be presumed that 
the enactment regulating the employment 
of workers, and their work in a ‘factory’ 
as defined in the Factories Act, has to be 
construed in favour of the employee, and 
strictly against the employer. The question 
whether the thirteen persons mentioned 
in the petition of complaint, were within 
the category of persons employed in the 
factory within the meaning of s. 2 (2), 
Factories Act, was discussed before us at 
length. The significance of the word ‘em- 
ployed,’ the meaning of term, ‘factory’ 
and of the expression ‘manufacturing 
process’ as mentioned in s. 2 (4) of the 
Act, have to be considered in conjunction 
with r. 59, relating to the exceptions con- 
templated by s. 290f the Act. It would 
appear that all persons not strictly coming 
within the exceptions and persons in regard 
to whom there is no “opinion” of the Ins- 
pector of Factories, entitling the manager 
to claim that he was not a person em- 
ployed in the factory, as contemplated by 
B, 28, Factories Act, are to be deemed 
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as persons employed in the factory. In 
the case before us, there was, however, a 
claim by the manager in good faith, in 
view of the difficulty felt in interpreting 
the different provisions of the Factories 
Act, that the persons mentioned in the 
petition of complaint were not persons to 
whom s. 28 could be held to be applicable. 
The manager's view in this behalf was 
placed before the authorities for conside- 
ration, and no opinion was expressed by 
the authorities themselves. The only 
reply that was vouchsafed by them was the 
launching of the prosecution by a complaint 
before the Criminal Court, which has re- 
sulted in an acquittal of the person against 
whom the complaint was lodged, on the 
interpretation of the provisions of the law 
applicable tò the case. It could not there- 
fore, be said that there was absence of 
good faith on the part of the man ager of 
the factory. It may be mentioned in this 
connection that the view forcibly presented 
before us, and which was accepted by the 
Magistrate in the Court below, that the 
Factories Act affected only the manual 
workers does not appear to be sound. As 
the provisions of the: Act now stand the 
question whether a particular worker who 
comes strictly within the definition clauses 
ofs. 2 which are of avery wide applica” 
tion and in whose case an exception could 
be claimed under s. 29, has to be settled 
by the Inspector of Factories, whois the 
constituted authority under the law, as it 
now stands, to express the opinion whether 
that person held a position of supervision: 
or management, oris employed in a confi- 
dential capacity as mentioned in s, 29 of 
the Act, and r.59 framed under the Act, 
the opinion ofthe Inspector being depend- 
ent on the facts and circumstances of the’ 
case before him. 

As to interpretation of s. 35, Factories 
Act, on a strict interpretation of that prc- 
vision of the law, it cannot be said that 
the employment register need not be com- 
plete in itself, and that it could be sup- 
plemented by the time sheet, as was con: 
tended for on the side of the defence, a 
contention which was-accepted by the trial 
Court. The piovision of the law as ‘it 
stands is mandatory’ in its nature; and 
although the use of the word “shall” in some 
cases dves not definitely indicate the in- 


‘tention of the Legislature, the expression 


“shall be kept.’ taken along with the pro- 
viso 10 s. 32 relating ‘oan order in writing 
by the Inspector, makes the position clear 
that in the absence of such an order, one 
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register in Form G must be kept, of all 
persons employed in a factory, of the 
hours of their work, and of the nature of 
their respective employment, as mentioned 
in s. 35. Inthe case before us, there were 
of course reasons given, why there was 
no strict compliance with the particular 
provision of the law; and the letter of 
October 26, 1933, addressed to the Inspec- 
tor of Factories made it clear that the ir- 
regularities of s. 35, had been attended 
to by the Director of the Factory. There 
was, therefore, no absence of good faith on 
the part of the management of the factory, 
so far as strict compliance of the provi- 
sion of thelaw as contained ins. 35, Fac- 
tories Act, was concerned. 

The result of the conclusions as men- 
tioned above is that the order of acquittal 
passed by the Chief Presidency Magistrate 
in the two cases before us, should not be 
interfered with. The orderis affirmed for 
reasons other than those assigned by the 
Magistrate in his judgment. The appeals 
are accordingly dismissed. I desire to add 
that I have had the privilege and oppor- 
tunity of considering the judgment going 
to be delivered~by my iearned brother, 
and J entirely agree with the view taken 
by him of the cases before us. 

McNair, J.—I agree with the judgment 
that has been delivered by my learned 
brother and with the reasons which he 
has given for dismsssing the appeals. I 
wish to add that in my opinion these pro- 


ceedings should never have been brought. 


The learned Chief Presidency Magistrate 
in his judgment states ; 

“The object of the Act is to protect human beings 
from being subjected to unduly long hours of bodily 
strain or manual labour.” 


That undoubtedly is one of the objects 
of the Act. It also provides that employ- 
ees should work in healthy and sanitary con- 
ditions so far as the manufacturing process 
will allow, and that precautions should be 
taken for their safety and for the prevention 
of accidents. In order to obtain the informa- 
tion necessary to ensure that its objects are 
carried out, the Local Government are 
empowered to appoint inspectors, to call 
for returns, and to see that the prescribed 
registers are duly kept. This is part of the 
machinery which enables the authorities to 
maintain effective supervision, and it is 
undoubtedly important that there should 
be substantial compliance with these provi- 
sions of the Act. 

At the same time it should not be for- 
gotten that the Act is-sanctioning inter- 
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ference with the oridinary rights of the 
citizen and that the inquisitorial powers 
which are given should be used with tact 
and circumspection —a law which is enacted 
for the benefit of the employee should not 
be used merely forthe purpose of haras- 
sing the employer. It is difficult to be- 
lieve that these principles were present in 
the minds ofthe authorities who were res- 
ponsible for this prosecution. What are 
the facts? An Inspector came to the 
Statesman offices at ¥-30 4. M. on a Sunday 
morning in the middle of the Puja holidays 
and was unable to see the employment 
register. He inspected the premises again 
four days later, on October 19, a gazetted 
holiday, and was shown the register. On 
both occasions he was shown the time sheets. 
One of the irregularities of which the Ins- 
pector complained was that the data re- 
quired had not been included in the register 
prescribed by the Act. As I have said, on 
each of his visits he was shown the time 
sheets and it was explained to him that 
these time sheets were intended to supple- 
ment the employment register as the forms 
of register provided inthe Act were un- 
suitable to the conditions of employment 
in a newspaper office where 14 shifts were 
sometimes worked. 


The method adopted, he was told, had 
been submitted to and sanctioned by a 
former Chief Inspector of Factories and 
had been used by the ‘Statesman’ without 
protest from any Inspector for the last 
10 years. A second complaint was that 
the register on the 19th was- not up-to- 
date. This uo doubt was a technical in- 
fringement but the explanation given was 
that the register had been written up to 
the 17th and that the 18th and 19th were 
gazetted holidays. The third complaint 
was that certain employees, in the adver- 
tisement section came within the provisions 
of the Act and had worked longer than the 
prescribed hours. With regard to some of 
these employees, the authorities themselves 
are doubtful whether they should or should 
not be included. Agreeing asI do with, 
my learned brother that no prosecution 
will lie against Mr. Watson, who was on 
leave at the date of the alleged infringe- 
ments, I do not consider it necessary to 
‘deal at length with the points that have 
been raised, but from the above outline 
it will appear that the complaints related 
to two technical breaches of the machinery 
provided for enforcing the Act; and to an 
alleged” offence in employing beyond 
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ihe maximum working 
sons to some of whom 
doubtful whether the provisions of the 
Act apply. On October 24, 1933, the 
Inspector wrote to the “Statesman Print- 
ing Press” setting out the alleged infrac- 
tions of the Act. The ‘Statesman’ im- 
mediately replied saying that the irregu- 
larities complained of had been put right 
and giving reasons for their contention 
that some of the employees mentioned 
were not subject to the provisions of the 
Act. The letter is eminently reasonable 
and shows a genuine desire to meet any 
complaint and to rectify any irregularities. 
This letter was noteven acknowledged and 
these proceedings were initiated against 
Mr. Watson on November 9. The complaints 
were rejected by the learned Chief Pre- 
sidency Magistrate and the Government 
has appealed tothis Court and has instruct- 
ed the learned Deputy Legal Remembrancer 
to ‘press every charge and to admit 
nothing.’ With regard to the first charge 
the authorities do not deny that the form 
of register (coupled with the time sheets) 
which has been supplied by the ‘‘Statesman” 
has been sanctioned and accepted for the 
past 10 years. In this Court it is argued 
that although that fact is not denied, it 
is not admitted, and that even if it was 
sanctioned, the authorities are not bound 
thereby as the sanction was not in writing. 
It is difficult to understand this altitude 
on the part of those responsible for the 
prosecution and it is in marked contrast 
to the scrupulous fairness and’ disregard © 
of mere technicality which in my experience 
has invariably been shown by the Deputy 
Legal Remembrancer when appearing for 
ihe prosecution in a criminal charge. At 
a late stage in the hearing we were in- 
formed that the authorities looked upon 
this as a test case, and that if a convic- 
tion resulted, no fine would be exacted. 
1 find it hard to accept this explanation 
in view of the trivial character of two 
of the charges, and seeing that so far as I 
am aware, no such explanation had ever 
previously been made either to the Court 
or to the accused. 

There is another small incident which 
has some bearing on this point. I was 
supplied by the prosecution with a copy 
of the rules framed under the Act which. 
contained many marginal notes, presumably 
by some member of the department. I 
suggested that a clean copy might he 
supplied and I was informed that both 
ite Act and the Rules framed under it 
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were out of print and could not be obtained 
even by a factory which is governed by its 
provisions. The Government, we weretold, 
are unwilling to incur the expense of 
reprinting the Act since they intend to 
intrcducea new Act at an early date. In 
the circumstances it is difficult to under- 
stand why the Government should incur 
the expense of fighting a test case up to 
the Appellate Court. Surely any. ambiguity 
which is contained inthe present Act and 
which the Government considers of primary 
importance could be rectified through the 
legislature. 1 agree that the appeals should 
be dismissed and I consider for the 
reasons which I have stated that this is 
a prosecution which should never have 
been launched. 
D. Appeal dismissed. 


————— 


LAHORE HIGH COURT 
Civil Revision Petition No. 199 of 1934 
July 17, 1934 
Bscsert, J. > 

ISHAR DAS, taroved FAKIR CHAND, 

Mukhtar-i-am—DEFENDANT—PLTITIONER 

versus 

RAMAN MAL AND ANOTHER - PLAIN1IPFS 

AND OTHERS—DEFENDANTS— 
RESPONDENTS ; 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. Il, Art. 31—Suit by joint tenant to recover his 
proportionate share of rent of tenancy—Tenants and 
other joint owner impleaded—Suit, if cognizable in 
Small Cause Court. 

A suit by a joint tenant to recover his propor- 
tionate share of the rent ofa tenancy, both the ten- 
ants and the joint owner, who was said to have col- 
lected the whole rent being impleaded, is not barred 
by Art, 3L of the Second schedule to the Provincial 
Small Cause Courts Act. Budha Ram v. Ram Chand 
(1), followed Ws 

CG. Rev. Pet. for revision of the decree 
of the Subordinate Judge, Second Olass, 
with Small Gause Court Powers, Amritsar, 
dated March 8, 1934. j i 


Mr. Anant Ram Khosla, for 
tioner. 

Mr. H. L. Soni, for the Respondents. 

Judgment.—The only question for de- 
cision in this revision application is whe- 
ther the suit is within the cognizance- 
of the Small Cause Court in view 
of Art. 31 of that Schedule, attache] to 
the Provincial Small Cause Courts Act. 
The suit was one by a joint tenant to 
recover his proportionate share of “the rent 
of a tenancy, both the tenants and the 
other joint owner, who was said to have 
collected the whole rent, being impleaded. 
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In Budha Ram v. Ram Chand (1), 
Bhide, J., held that the suit against the 
joint owner was not barred by Art. 31, 
Inasmuch as the receipt of the profits of 
immovable property by a joint owner is 
not wrongful and the wrong only arises 
from the failure of the person collecting 
the profits to give another owner his share. 
It is true that the other High Courts have 
taken the view that such collection can be 
held to be wrongful if the money received 
is in excess of the collecting owner’s share 
and that the action is not one for money 
had and received. But the reasoning of 
Bhide, J., receives support from the view 
expressed by the Privy Council to the 
effect that a tenant is not bound to pay 
adequate share of the rent to separate 
persons on a joint demand, and I prefer 
to follow it. 

For these reasons, I dismiss the appli- 
cation for revision but leave the parties 
to bear their own costs. 


N. Application dismissed. 
(1) 129 Ind. Oas. 124: A 1 R 1930 Lab. 613; 31 P L 
R 699; Ind. Rul. (1931) Lah 124. 





CALCUTTA HIGH OCURT 
Civil Appeal No. 105 of 1933 
May 17, 1934 
COSTELLO AND Lort-WILLIams, JJ. 
“ PROBODH KUMAR DAS —DBFENDANT 
— APPELLANT 


versus 
GILLANDERS ARBUTHNOT & Ce. - 
PLAINTIFFES— RESPONDENTS 

Contract~ Creditor and surety—Failure of creditor 
to perform term of contract- Surety, if can be called 
upon to pay. 

“Qreditors cannot call upon the guarantor to pay 
any sum under his guarantee whenthey themselves 
have failed to carry out the most important term of 
their contract, such as conveyance of the property to 
the purchaser. So also, the guarantor is not liable 
when there is a variation of the terms of the con- 
tract of which he guaranted due performance by the 
debtor. [p. 574, col 2] 

Lort-Williams, J.—This is an appeal 
from a judgment of Buckland, J., arising 
out of a suit upon a contact of sale of a 
tea garden. It appears that some time in 
August 1931 one S. N. Roy approached 
Messrs. Gillanders Arbuthnot & Co., with 
an cffer to purchase from them the Kaiya- 
cherra Tea Estale as per description given 
by them. The terns upou which he 
offered to purchase were contained in a 
letter dated August 19, 1931. He added, 
as postscript to his letter that Mr. P. K. 
Das, the present appellant, was agreeable 
10 stand as guarantor. Subsequent to that 
letter, there were certain discussions be- 
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tween the parties, and an amended offer was 
made, and on September 30, 1931, Messrs. 
Gillandera Arbuthnot & Co. wrote, saying 
that they could not accept the amended 
offer immediately and asked Roy to leave 
it open till October 7. 

On October 8, the Company wrote, accept- 
ing the offer contained in the letter of 
August 19, subject:'to modification which 
had been arranged verbally, regarding the 
payment of the purchase money. The con- 
tract provided, inter alia, that the property 
should be sold free from all sorts of 
charges and encumbrances, and that the 
purchase price should be Rs. 85,000 of 
which Rs. 15,000 were to be paid on the 
date of delivery of possession, Rs. 10,000 
before January 31, 1932, and the balance of 
Rs. 60,000 in three equal instalments spread 
over three years. A promissory note was 
to be given for the balance of the pur- 
chase price, for Rs. 70,000 with interest 
thereon, payable on demand, and upon 
apy default in the punctual payment of 
any of the instalments, the vendors were 
to be at liberty to enforce payment on 
the promissory note for the whole amount 
then outstanding. The amount was to be 
further secured by way of equitable mort- 
gage by deposit of title deeds or by a legal 
mortgage. The purchase was to take effect 
from October 10, 1931, the date of the execu- 
tion of the document, and possession was to 
te given on October 16, 1931, when the 
purchaser would make the first payment 
of Rs. 15,000. Then follows the condition 
which has become of some importanse 
in view of what subsequently happened. 
Clause 4 of the agreement provides that 

“she tea manufactured in the garden till then 
and in stock in the garden on the date of posses- 
sion shall also be delivered to me at the time, 


except such a stock as has previously been sold 
amounting to, ag ! understand, about 25 maunda.” 


‘Till then’ obviously meant up to Octo- 
ber !6, 1931, when possession was to be 
given. Clause 5 provides that Messrs. Gil- 
Janders Arbuthnot & Co, would have the 
property conveyed to the purchaser or his 
nominee, as soon after he had made payment 
of the first sum of Rs. 15,000, as Messrs. Gillan- 
ders’ Solicitors could reasonably arrange 

“and the conveyance was to contain the usual 
form of receipt for the whole of the purchase money, 


although, ‘n fact, the purchaser would only have 
paid a sum of Rs, 15,000." 


The balance Rs. 70,000 was to carry in- 
terest, and together with the interest was 
to be a first morlgage on the Kaiyacherra 
Tea Estate, which the purchaser was to 
execute, The cost of stamp duty and regis- 
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tration fee relating to the conveyance and 
mortgage were to be paid by the purchaser 
in addition to the price of the property. 
The terms of Mr. Das’ guarantee, which 
was written at the foot of this contract, 
were as follows: 

“I hereby agree to stand guarantor for the due 
performance by Mr. 8. N. Roy, of the undertakings 
set forth above, and I agree to pay the amount out- 
stunding on account of principal and interest im- 
mediately on being called upon by you to do so, if 
you do not receive payments from Mr. S N. koy 
according to the above letter, and without your first 
being required to take legal action for the recovery 
of the amount due from Mr S.N, Roy” f 

The initial sum of Rs. 15,000 was paid 
by the purchaser, and possession was giver 
on or about October 16, 1931. Default was 
made in payment of part of the instalment 
of Rs. 10,000 due on January 31, 1932. 
On October 21, 1931, 2. e, five days after 
taking possession, Roy wrote to Messrs. 
Gillanders, inter alia as follows: 

“The despatch of an invoice of 179 chests of tea 
was taken in hand by your late Manager. This has 
been taken over by myself, as excluding ?4 chests 
herein, they were all packed subsequent to Octo- 
ber 10, the date of my purchase and they all are 
under the terms of purchase, my property. Again 
603 chests were despatched from the garden be- 
tween September 28, to October, 7, and these teas are on 
their way to Calcutta, and they also are, under the 
terms of purchase mine, I, accordingly beg to request 
you to hand over the chests to the Bhawanipur 
Banking Corporation, Ltd., after duly endorsing the 
invoices. We also understand that 96 Mds. of Tea 
are lying unsold with Messrs. Bollock ros. & Co. 
Please direct Messrs Bullock Bros. & Co. to sead 
the sale proceeds of the same to my Bankers, Messrs. 
Bhawanipur Banking Corporation, Ltd.” 

On October 24, Messrs. Gillanders wrote 
as follows: 

“We do not agree with your contention regarding 
the Tea despatched by the receiver and regret 
therefore that we cannot comply with your requests. 
The terms of the purchase were that only the Tea 
remaining unpacked at the Factory on the date of 
sale should be delivered to you.” | 

Subsequently, various interviews took 
place between Roy and Messrs. Gillanders 
with the object of trying to settle this dis- 
pute, and on December 9, Mr. Roy wrote a 
letter marked ‘without prejudice,’ referring 
to an interview he had with Messrs. Gillanders 
on December 8, and submitting proposals 
for anamicable settlement of the dispute. He 
said, either that they should make over to 
him all Tea of the Kaiyacherra Garden, 
12,00u Ibs. of which must be given free of 
charge, and the balance be supplied at its 
then price. He stated that he made this 
proposal without prejudice to his legal 
rights. 

Subsequently, Messrs. Gillanders pre- 
pared a draft letter for the signature of 
Roy, and this was signed by him on 
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January 20, 1932. In this letter he referred 
to the previous letter and interview, and 
asked the Company if they would sell him 
400 Mds. of Kaiyacherra Tea then in 
Calcutta, atthe priceof 4 annas per pound 
packed in garden chests. If they were 
prepared to sell that quantity of tea on the 
terms proposed, he would give upall claims 
in respect of the tea purchased by him 
under the contract dated October. 8, 1931, 
and would admitthat Messrs, Gillanders 
had performed the contract in full so far 
as the question cf the sale of manufactured 
tea was concerned. Messrs. Gillanders 
replied on the same day saying that they 
were prepared to sell him 400 Mds. of 
Kaiyacherra Tea at 4 annas per lb., and 
they confirmed that all disputes under the 


contract of October 8, 1931, were now settl- 


ed and that Roy had no further claim 
against them in respect of tea alleged to 
have been purchased by him. 

The reason for this dispute appears to 
be, that between the date when Roy first 
made his offer in August 1931 and the 
date when possession was given on Octo- 
ber 16, 1981, Messrs. Gillanders, through 
their Receiver or Manager, had sold off a 
considerable amount of tea from the estate. 
Roy apparently took up the position thet 
this tea belonged to him. Messrs. Gillanders 
pointed to the specific terms of the agree- 
ment to which I have. already referred, 
which provided that the tea manufactured 
in the garden up to October 16, and the stock 
in the garden on the date of possession 
was to belong to the purchaser, except 
such stock as had been already sold prior 
to the date of purchase. 

Tt seems clear that Roy’s contention 
about the 606 chests despatched between 
September 28, and October 7, was not 
justified. On the other hand, it is 
clear that Messrs. Gillanders’ statement 
in their letter of October 24, that he 
was only entitled to tea remaining un- 
packed at the factory on the date of the 
sale, was also incorrect and not in ac- 
cordance with the terms of the contract. 
Roy’s contention, in his letter of October 
21, with regard to 179 chests was that 
this was packed tea lying in the garden, 
but packed subsequent. to October 10. 
Messis. Gillanders’ letter of October 24, 
shows, that they were disputing his right 
to any packed tea lying in the garden 
which had been packed prior to October 
16, and were contending that he was only 
entitled to tea which remained unpacked 
up to that date. Subsequently, Messrs. 
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Orr, Dignam & Co., the Solicitors of 
Messrs. Gillanders, sent the drafts of the 
conveyance and mortgage referred to in 
the agreement for the approval of Roy. 
This they did forthe first time on Decem- 
ber 23, 1931, which was more than two 
months after delivery of possession. It 
appears from further correspondence be- 
tween the parties that the vendors and 
their solicitors were pressing Roy not only 
to pay -the subsequent instalment of 
Rs. 10,600, but to return the drafts of the 
conveyance and mortgage duly approved 
by him and by Mr. Das. Roy then began 
making excuses for his failure to pay his 
first instalment on the due date, and ex- 
plained his failure to return the draft 
conveyance and mortgage by saying that 
the mortgage was an unnecessary expense 
and that°an equitable mortgage by de- 
posit of title deeds would be sufficient. 
The result was that Messrs, Gillanders wrote 
to Mr. Das on February 1, 1932, informing 
him that Roy had paid only Rs. 2,000 out 
of the second instalment of Rs. 10,000 
and that they called upon him as guarantor 
to pay the-balance, and on May 18, Messrs. 
Orr, Dignam & Co., threatened Mr. Das 
with proceédings unless he paid in terms 
of his guarantee a sum of Rs. 68,000, being 
the balance of the principal due, and also 
a sum of Rs. 2,965 odd for interest. 


On failure of Mr. Das to make any 
payment, Messrs. Gillanders instituted the 
present suit, in which they set out the 
agreement to which I have referred and 
claimed a sum of ‘Rs. 71,000 odd, the de- 
fendant’s guarantee. In his written state- 
ment, it was contended that the execution 
of the necessary conveyance, and the taking 
of the mortgage from the purchaser, were 
conditions precedent to his guarantee be- 
coming effective; further, that tea had not 
been delivered to the purchaser according 
to the térms of the agreement to the extent 
of 735 maunds of the estimated value of 
Xs. 15,000 and that, without the consent of 
the defendant, the plaintiffshad varied and 
altered the terms and conditions of sale and 
entered into fresh terms with the purchaser. 
The suit coming on for hearing before 
Buckland, J., thé following issues were 
settled: 

“1) Is the surety discharged by reason of the 
plaintiff not having executed a conveyance and 
obtained a mortgage of the property? (2) Is the 
defendant discharged by the arrangement with Roy 
as to the tea in variation of the terms ? (3) Did 
the plaintiff firm represent to the defendant 
that they were full owners of the property? If 
so, can they sue on the guarantee? and (4) Did 
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the plaintiff fail to deliver 733 maunds of tea when 
possession of the property was given to the pur- 
chassr ? And if so, did such failure discharge the 
guarantor?” 

The third issue about representation was 
not proceeded with. With regard to the 
issue about the conveyance, the learned 
Judge came to the conclusion that there 
was no express stipulation in the contract, 
that the execution of the conveyance and 
mortgage should he a condition precedent 
to the defendant's guarantee “becoming 
effective. With regard to the mortgage, 
the learned Judge, quite properly held 
that s. 141, Contract Act, provides that a 
surety is entitled only to the benefit of 
any security which the creditor has against 
the principal debtor at the time when the 
contract of suretyship is entered into. There- 
fore, this mortgage was not 4 security 
which came within the provisions of s. 141, 
and the defendant was not entitled to 
raise this matter in defence. With regard 
to the question about non-delivery of tea, 
the learned Judge said that atfirst he was 
disposed to think that there had been a 
variation and that it was clear that if there 
had been a variation the defendant was 
discharged from his guarantee. But, in 
the end he came to the conclusion that 
there was nothing to show that the tea 
which the parties were disputing about 
at the end of the year 1931, was tea 
within the terms ofthe contract, and that 
as the evidence stood, it was consistent 
with the view that the parties were 
disputing about tea which was altogether 
outside the contract, which Roy claimed 
as being within the terms, but which 
Messrs. Gillanders contended, formed no 
part of the subject-matter of the contract. 
That being the position, the learned Judge 
held that the onus was upon the defend- 
ant to establish that the parties were 
disputing about tea which formed the sub- 
ject-matter of the contract, and in the 
absence of any such evidence, he decided 
that issue against the defendant. 


During the hearing of this appeal, it 
was contended on behalf of the defendant 


that Messrs. -Gillanders were no longer in 


a position to convey the property, be- 
cause they had entered into a contract 
to sell the property to another party and 
had received payment of the purchase 
order to clear 
up this point, affidavits were put in by 
both sides, and it appears that such is 
the fact. It was contended on behalf of 
Messrs. Gillanders that they are still in 
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a position to convey the property to Roy 
or the defendant, because they -have not 
yet executed any registered dccument 
conveying this property in the proposed 
purchaser. On the issue raised about the 
conveyance, it was contended on their be- 
half that because under s. 55, Transfer 
of Property Act, it is the duty of the buyer 
to tender to the seller a proper draft con- 
veyance and because Roy failed to do this, 
therefore Messrs. Gillanders were absolv- 
ed from any responsibility in the matter 
either towards Roy or the defendant. Sec- 
tion 55 provides that the conditions therein 
mentioned shall apply in the absence of 
a contract tothecontrary. In my opinion, 
the present contract did not come within 


the provisions of that section. Messrs. 
GiJlanders specifically agreed by cl. 
5 of the contract to convey the 


property to Roy or his nominees as soon 
after he had made payment of -the first 
sum of Rs. 15,000 as their Solicitors could 
reasonably arrange. 

The defendant contended, and I think 
rightly, that the plaintiffs have failed to 
perform this term of the contract, and that 
until they do so, they cannot be heard 
to contend that he is liable to them upon 
his guarantee. This was nct an insignificant 
term of the contract, but probably the 
most important condition which the contract 
contained, and it was the very basis of 
the contract. Messrs. Gillanders say that 
they have done all that they can in the 
matter and therefore must not be prejudiced 
because of their failure to convey. In 
my opinion, this contention is not correct. 
It may be that they have been unfortunate 
owing to the way things have turned 
out. But the answer to the contention 
is that they ought to have foreseen 
that the purchaser might not only fail to 
perform the contract by payment, but might 
delay matters by purposely omitting to 
tender a draft conveyance. For such 
matters they should have provided speci- 
` fically in the contract. Moreover, in face 
of the difficulty which they found them- 
selves in, there was nothing to prevent 
them conveying this property to Roy with- 
out waiting for any tender by him of a 
draft conveyance. If they had done £o, 
it would have prevented the defendant 
from raising the contention that they had 
failed to perform the most important part 
of their contract. This being the position, 
probably the delay of two months in tender- 
ing the draft conneyance to Roy becomes 
of less importance, though it is question- 
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able whether delay for so long was a 
proper perfo’ mance of the contract contain- 
edin cl. 5. 

Further, it is clear that the plaintiff 
company have complicated matters con- 
siderably. They have entered into a con- 
tract of sale of this very property to another 
party and have accepted payment therefor. 
It might be possible by arrangement with 
this party and by executing various other 
legal documents, to place both the pur- 
chaser and the guarantor in the same 
position as they would have been, if these 
transactions had not taken place. Whether 
that be so or not, such a position was 
never contemplated by the parties when 
they entered into the present contract. In 
my opinion it is not permissible for the 
plaintiffs to call upon the guarantor to 
pay any sum under his guarantee in face 
of the fact this trey bave failed up to 
this very moment to carry out the most 
important term of their contract, namely 
to convey*the property to the purchaser 
within the provisions of cl. 5. : 

On the second point about variation, 
it is clear that in the letter of October 
21, 1931, Roy was claiming. 179 chests of 
tea to which I have already referred, and 
that in their letter of October 24, 1931, 
Messrs. Gillanderg were contending that 
he bad no right to this tea under the 
contract because it was packed tea, whereas 
he was only entitled to tea which was 
unpacked at the time of delivery of 
possession. Therefore this tea was part 
of the subject-matter of the dispute which 
was subsequently settled in the way which 
Ihave already described, that is to say, 
instead of the tea which Roy claimed in 
his letter of October 21, 193], he got some: 
thing altogether different, namely the tea 
mentioned in the subsequent letter of 
January 27, 1932. Therefore there has 
been a variation of the terms of the 
contract of which the defendant 
guaranteed due performance by Roy. For 
both these reasons the plaintiff company 
must fail in their suit with the result 
that the decree must be set aside and 
this appeal must be allowed with costs 
here and below. ; 

Costello, J.—I agree. : 

N. Appeal allowed. 
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BOMBAY HIGH COURT 
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February 16, 1934 
Beaumont, O. J., AND 
f BARLEE, J. 
BURJORJI SHAPURJI SHETH 
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VETSUS 
MADHAVLAL JESINGBHAI 


. — RESPONDENT 

Execution—Executing Court's power 
agreement between parties” before date of decree— 
Eject of such agreement—Equity—Relief granted on 
condition, amounting to concession to pay smaller sum 
— Strict enforcement of condition—Necessity of— 
Decree holder mentioning payment made out of Court 
—Duty of Court to consider—Certificate of payment 
— Effect of. A , 

The Executing Court is entitled to look at an 
agreement betwéen the parties in order to see whether 
it prevented execution according tothe terms of the 
decree. Laldas v. Kishordas (1), followed [p. 576, 
col. }, ji : 

Jf there is an agreement to pay a sum of money 
by aparticular date with a condition that if the 
money is not paid on that date a larger sum shall 
be paid, that condition is-in the nature of a penalty 
against which a.Court of equity can grant relief and 
award to the party seeking payment only such 
damage as hehas suffered by the non performance 
of the contract: But if, on the other hand, there is 
an agreement to pay a particular sum followed by a 
condition allowing to the debtor a concession, for 
example, the payment of a lesser sum, or payment by 
instalments, bya particular date or dates, then the 
party seeking to take advantage of that concession 
must carry out strictly the conditions on which it 
was granted, and there is no power in the Court to 
relieve him from the obligation of so doing. [p. 576, col, 
2.) , 

Where acontract is for payment ofa larger sum 
with a concession enabling asmaller sum to be paid 
in a particular way. in full satisfaction, the law relat- 
ing to penalties and s. 74, Contract Act, do not 
apply. [p.:77, col. 1] 

A mention by a decree-holder of payments made 
out of Court is sufficient to entitle a Court to con- 
sider them. A certificate of payment given by a 
decree-holder toa Court is merely an intimation that 
he has received the money. [p. 578, col. 2] f 

F. ©. A. from a decision of the Joint 
First Class Subordinate Judge at Ahmed- 
abad, in Regular Civil Darkhast No. 1219 
of 19.1. À : 

Mr. C. H. Carden Noad (with him Mr. U. 
L. Shah), for the Appellant. 

Mr. G. N. Thakor (with him Mr. V.N. 
Chhatrapati), for the Respondent. 

Beaumont, ©. J.—These are two ap- 
peals from decisions in darkhast proceed- 
ings before the First’ Class Subordinate 
Judge of Ahmedabad. Both the appeals 
raise the same points in respect of two 
different respondents, and I can deal with 
them in the same judgment. 

The facts giving rise to the darkhast 
proceedings are that in August 1930, four 
sults were proceeding in the Court of the 
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First Olass Subordinate Judge of Ahmed- 
abad between the present appellant and 
the two respondents. The appellant was 
suing each of the respondents in separate 
Suits Nos. 1446 and 1527 of 1927 for a sum 
of Rs. 18,000 and interest, and then there 
were two other suits against the appellant 
which were in the nature of cross suits. 
On August 14, 1930, the parties executed 
a document, which is Ex. 15, under which 
they left it to Mr. Mavlankar, who was the 
appellant’s Pleader in the suits, to settle 
the matters in dispute between the parties 
and by that document, to which I will refer 
more in detail in a moment, the parties 
admitted that they had referred the matter 
to Mr. Mavlankar io settle out of Court 
all the suits and that he had given his 
decision in the terms stated. Then dar- 
khast proceedings were started in Decem- 
ber 1931, by the appellant to enforce the 
payments allowed by Mr. Mavlankar, and 
the answer of the defendants to the darkhast 
proceedings was that they did not lie by 
virtue of the agreement of August 14, 1930. 
To that the appellant retorted that that 
agreement had not been carried out by the 
defendants, and could not, therefore, be 
relied upon. The learned Subordinate 
Judge held that the agreement, though not 
carried out as to certain stipulations as to 
time, nevertheless, had been substantially 
carried out, and that it was competent to 
him to grant. relief by way of extending 
the time for certain payments to be made 
‘under that agreement. Accordingly, he 
extended the time of payment under that 
agreement and dismissed the plaintiff's 
darkhast in both suits, and from those de- 
cisions these appeals are brought. 

The question turns primarily on the con- 
struction of Ex, 15 to which I will now 
refer. It is signed by the appellant and 
the respondents in the two appeals. It 
recites that “certain disputes are going on 
between us three,” and then it refers to 
the four pending suits before the First Class 
Subordinate Judge of Ahmedabad. Then 
it refers to the tact that Mr. Mavlankar is 
an Advocate for the appellant and that 
notwithstanding that they had insisted on 
his settling the matter out of Court accord- 
ing to his desire. Then in para. 2 it 
states.— 

“Pursuant to that reference you have decided as 
follows.” ; 
Then the first two sub-paragraphs deal 
with what I have called the two cross 
suits and provide that those should be 
dismissed. Then sub-para. (3) deals with 
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the two suits by the appellant against the 
two respondents and it provides that the 
two respondents shall apply to the 
Court to pass full decrees against them as 
prayed in the plaint and that they shall 
withdraw ail the objections raised by them. 
The sub-cl. (4) is in these terms:— 

“We, Somchand and Madhavlal, undertake jointly 
and severally to pay Rs. 27,100, in worde, twenty-seven 
thousand, viz, Rs 13,500 of theshare of Somchand and 
Rs. 13,500 of the share of Madhavlal within 15 days 
from to-day towards the two decrees to be passed 
in Suits Nos 1146 of 1927 and 152; of 1927. If we 
do so within 15 days Burjorji will give up the remain- 
ing decretal balance by way of concession and get 
both the decrees marked satisfied. If we both jointly 
and severally cannot pay the said sum of Rs 27,000 
within the said time, both the decrees will remain 
in force egainst us for the full amount and Burjorji 
will be entitled to recover the full amount thereof ” 
That document, isin my opinion, an agree- 
ment by the appellant and the respondents 
to accept the decision of Mr. Mavlankar 
as there set out. 

Now, the first point taken by the appel- 
lant is that the executing Court cannot 
look at that agreement at all because it is 
said that there has been no payment or ad- 
justment certified under O. XXI, r. 2, and 
therefore, by virtue of sub-para. (3) of that 
rule, the agreement cannot be looked at. 
In my opinion the answer to that is to be 
found in the decision of a Full Bench of 
this Court in Laldas v. Kishordas (1). It 
was there held that an executing Court 
can look at an agreement made before the 
date of the decree providing that the decree 
shall not be executed according to its terms. 
I think that the effect of this agreement, Ex. 
15, is to provide that if certain moneys are 
paid within a specified time then the decres 
is not to be execuled forthe balance. Mr. 
Carden Noad for the appellant distinguish- 
es Laldas v. Kishordas (1) on the ground 
that it is necessary in this case not only to 
refer to the agreement but also to the 
payment, and he says that the agreement 
and the payment are an adjustment within 
O. XXI, r. 2, In Laldas v. Kishordas (1) it 
was held that an agreement made before 
the date of the decree could not be treated 
as an adjustment of the decree within that 
rule, and so far asthe payment is concern- 
ed, the payment in this case is not a pay- 
ment proved in order to show that, execu- 
tion for the amount paid cannot be levied. 
It is a payment proved merely to establish 
the fact that a condition precedent to the 
operation of the agreement has been per- 
formed. It isa mere accident that the con- 
dition happens to be a payment, and 1 

(1) 22 B 463, 
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can see nothing in O. XXI, r. 2, which 
prevents pioof of the fact that a condition 
precedent to the coming into operation of 
such an agreement as this has been per- 
formed. We are bound by the decision in 
Laldas v. Kishordas (1) though it has not 
met with universal approval in other High 
Couits, and I think we must, therefore, 
hold that the executing Court was entitled 
to look at this agreement in order to see 


whether it prevented execution aceording . 


to the terms of the decrees. 


The next question for decision is, whether 
the agreement Ex.15 does operate to pre- 
vent execution. On that point I have to 
state certain further facts. The two dec- 
rees sought to be executed were passed on 
August 30, 1930, in accordance with purshis 
filed by the respondents on August 15. 
The fifteen days for payment limited under 
the agreement expired on August 30, 1930, 
and admittedly Rs. 27,000 was not paid by 
that date. The actual dates of payment 
are given in the judgment of the lower 
Court. The respondent Somchand paid the 
whole amount of his Rs. 13,500 between 
August 30 and September 15, and Madhav- 
lal the other respondent paid his moiety of 
Rs, 27,000 between September 17 and 
October 9, 1930. So that these moneys 
were not paid within the 
specified in the agreement though hey 
were paid soon after. The learned Subordi- 
nate Judge held that the moneys having 
been paid within a reasonable time alter 
the specified date it was open to him to 
grant relief against the consequences of 
non-payment by the specified date and that 
such relief ought to be granted with the 
result thatthe agreement Ex. 15 became 
effective. The lawon the subject is not, 
I think, open .to any serious question. If 
there is an agreement to pay a sum of 
money by a particular date with a condition 
that if the money is not paid on that date 
a larger sum shall be paid, that condition 
is in thenature of a penalty against which 
a Court of Equity can grant relief and 
award tothe party seeking payment only 
such damage as hehas suffered by the non- 
But if on the 
other hand, there is an agreement to pay a 
particular sum followed by a condition 
allowing to the debtor a concession, for 
example, thepayment ofa lesser sum, or 
payment by instalments, by a particular 


.date or dates, then the party seeking to 


take advantage of that concession must 
carry out strictly the conditions on which 


fifteen days ` 


- 


= 
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it was granted, and there is no power ın the 
Court to relieve him from the obligation 
of so doing. We were referred -to a very 
large number of cases in which the Courts 
either had or had not granted extension 
-oftime. Some of them and particularly 
the decisionof this Court-in Narsinha v. 
Balvant (2) provoke this comment, that 
there is no general principle of equity that 
the Court can relieve a party in default 
in respect of money payments whenever the 
Court thinks it just so to do. Courts of 
equity. will, in cases which have become 
well defined, relieve against the rigours of 
the common law, and for the purpose of 
this case twoheads of relief are relevant. 
A Court of equity will relieve against a 
penalty, and will also refuse to enforce 
strictly stipulations as to time where it is 
satisfied that the parties themselves did not 
-intend those stipulations to be acted upon 
strictly. Those two matters are dealt with 
in this country by ss. 55 and 74 of the 
Indian Contract Act, and unless the present 
case can be brought underone of those 
heads, in my judgment, the Court has no 
power to relieve the respondents from the 
consequences of their failure to carry 
out strictly the terms of their agres- 
ment. TEDE : 
Now, coming back to Er. 15, what we 
have first to determine is whether the 
contract is for the payment of the smaller 
sum of Rs, 27,00) bya particular date with 
a condition that if not so paid the larger 
sum of Rs. 36,000 is to be payable under the 
decrees, or whether the contract is for pay- 
ment ofthelarger sum with a concession 
enabling a smaller sum tobs paid in a 
particular way infull satisfaction. In my 
opinion the contract is of the latter class 
and the law relating to penalties ands, 74 
of the Indian Contract Act, have no ap- 
plication. Sub-clause (3) of para. 2 of 
Ex. 15 provides for the two respondents 
submitting to decrees for the whole amo int 
claimed by the plaintiff. Mr. Thakor for 
_the respondents has relied on the fact that 
apart from this agreement there never 
had been any admission that the appellant 
was entitled to these sums and his’ claim 
was being disputed in the suis. I'think 
we may assume from the fact thatthe res- 
pondents left the settlement of the matter 
to the appellant's Pleader that they did not 
think well of their chances of success. But 
however that may be, there was this plain 
agreement tosubmit to decrees for the full 


(2) 64 Ind. Cas, 570; 23 Bom, L R 123%; 46 B 
463; AIR 192? Bom 170. , 
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amount claimed and those decrees were 
passed and have never been challenged. 
Then comes sub-clause (4) which is, I 
think, both in form and substance, a clear 
concession under which the two respondents 
covenanted to pay Its.27,000, which is less 
than the amount for which decrees were to 
be passed, “within 15 days from to-day,” 
and then it is provided that if they do so 


‘within fifteen days the appellant will give 


up the remaining decretal balance “by 
way of concession” and get both the decrees 
marked satisfied but that if the respondents 
cannot pay the said sum of Rs. 27,000 ‘‘with- 
in the said time” both the decrees willremain 
in force against the respondents for the 
full amount. It seems to me impossible 
to conceive ofan agreement being drafted 
in clearer terms so as to provide that the 
primary liability is tobe on the decrees 
with a condition added that if a specified 
lesser sum than the decretal amount is 
paid within a certain time then that shall 
be taken as satisfying the decrees. In my 
opinion, therefore, this being a concession, 
the terms must be carried out according to 
the intention of the parties. 

Then the next point is, whether according 
tothe intention of the partiestime was of 
the essence of the contract. It is argued 
by the respondents that time was not in- 
tended to be of the essence, but I do not 
see any ground on which we can so hold. 
No doubt the evidence of Mr. Mavlankar 
is that he realised-and I will assume 
that the plaintiff also realised—that the 
respondents would have to collect this 
money from third parties, and it might 
have been reasonable if Mr. Mavlankar had 
allowed some elasticity in his decision as to 
the time within which the payments were 
to be madeif, for instance he had provided 
that the money. should be paid within 
fifteen days or such extended period as he 
might allow. Buthe did notdo that. To 
my mind, the whole point of the concession 
allowed to the respondents lay in the stipula- 
tion asto the time within which payment 
was to bemade. The plaintiff was to accept 
much less than the amount caimed if it was 
pid promptly and 1 do not see any ground 
on which we cin say that whatthe parties 
really meant was that payment was to be- 
within tifteen days or a reasonable time 
thereafter. In my judgment, therefore, we 
must hold that in this agreement time was. 
of the essence, and thereis no doubt that 
the condition as to time was not complied 
with, 

Then itis said thatif time was of the 
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essence the appellant has by his conduct 
waived the stipulation as totime. As I 
have already stated Re. 27,000 were paid 
by these two respondents during September 
and October 1930, the last due date for 
payment being August 30 and the plaintiff 
accepted those’: sums. Some delay in the 
payment was occasioned by the fact that 
Mr. Mavlankar was arrested presumably 
in relation to the Civil Disobedience cam- 
paign, and was imprisoned at about the 
end of August, and on September 2, he 
wrote a letter to ihe appellant, which 
is relied on by the respondents, in which 
he gives some particulars of the payments 
to be made by these two respondents. He 
refers to the fact that the respondent 
Madhavlal was proposing toraise part of the 
money fiom his mother-in-law, that is to 
say, from a third party. ` 
respondents went into the witness box. 
They did not suggest that they were in any 
way misled by the plaintiff, so as tofound a 
case of estoppel, nor that they paid this 
money in the mistaken idea that the appel- 
lant had waived the stipulation asto time. 
It may be that the appellant knew that 
Rs. 27,000 were being paid by people who 
imagined that they would by such payment 
enable the respondents to escape compliance 
with the full terms of the decrees, But, on 
the other hand, the appellant was entitled 
in any event tothis money, since, if default 
had been made in payment of Rs. 27,000 
within the time limited by the agreement, 
the whole amount due under the decrees 
was payable, and there is no evidence that 
tne plaintiff ever represented inany way 
that the moneys he accepted were received 
by him under the contract, Ex. 15, and not 
under the decrees. I think, therefore, that 
the claim of the respondents that there was 
waiver of the breach of the stipulation as to 
the time within which Rs. 27,000 were to be 
paid has not been established, and that the 
appeals must be allowed. 

The appeals are allowed, the decrees of 
the lower Court are set aside, and the 
darkhasts remanded to be proceeded with 
according to law. 

The appellant should get costs through- 
out. 

We do not express any opinion as to 
whether execution should be enforced by 
arrest as the point was not argued and does 
not arise in the appeals. 

Barlee, J.—I agree. The appellant seeks 
to execute the two decrees which he obtained 
against the respondents in the two suits 
filed by him in 1927, Those suits were 
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compromised, or rather the parties went to 
arbitration, and they agreed to accept the 
decision of Mr. Mavlankar. He decided 
that the defendant should file purshis 
admitting the full claim of the plaintiff, 
the present appellant, and that they should 
then pay a portion of that claim within 
fifteen days, and that if they succeeded in 
paying the ‘money the appellant should 
give up the remaining balance by way of 
concession, and get both the decrees marked 
satisfied. Therefore, when the appellant 
filed the darkhasts in this case he was met 
by the plea that the respondents-judgment- 
debtors had carried out the terms of the 
agreement and paid the amount for which 
they were liable under the agreement and 
that it was his duty to have the darkhasts 
marked satisfied. 

The first ‘point which has been raised in 
this case is, whether this isan adjuetment 
within the meaning of O. XXI,r.2. That 
rule says that any payment or adjustment 
which is not certified or recorded shall not 
be recognised by any Court executing thé 
decree, and soit this agreement has to be 
looked at as an adjustment ofthe decrees, 
it cannot be looked at. But it has been 
decided by a Full Bench of this Court in 
Laldas v. Kishordas (1) that an agreement 
of this nature, which precedes a decree, 
cannot be looked upon as an adjustment 
of the decree and that evidence of it can 
be received by the Court. The learned 
Counsel for the appellant has admitted that 
this case is binaing on us; but he asks us 
to hold that, as the payments were not 


` certified within the proper time, and as the 


judgment-debtors cannot now certify the 
payments, we cannot take them into 
account, and therefore, we have no evidence 
to show that the respondents-judgment- 
debtors actually complied with the terms 
of the decree. But, with respect, it seems 
to me that these payments have been 
certified inasmuch as they are mentioned by 
the judgment-creditor-appellant in his 
application, It has always been held that a 
mention by a decree-holder of payments made 
out of Court is sufficient to entitle a Court to 
consider them. A certificate of payment given 
by a decree-holder to a Court is merely an 
intimation that he has received the money. 
Therefore, since the decree-holder has 
himself mentioned these payments, we can 
take them into acccunt and we are entitled 
to hold that the judgment-debtors have paid 
the money. | 

The second point is, whether the agree- 
ment was properly carried out by the res- 
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pondents. Actually, payments were not 
made within the fixed time, but it has been 
argued on their ‘behalf that time was not 
of the essence of the’ contract and that the 
intention of the parties was that the pay- 
ments were to be made as soon as they 
could collect the money. This view com- 
mended itself to the learned Subordinate 
Judge, but I agree with his Lordship the 
Chief Justice that it is not correct. It is 
difficult to hold that the pariies to an agree- 
ment of this nature, which gives a conces- 
sion for prompt payment, or, if we look at 
it from another point of view, imposes a 
Penalty for default, have not looked on 
prompt payment as essential, and there is 
nothing in the evidence to show that the 
appellant intended anything different to the 
agreement. Mr. Mavlankar, who has given 
evidence on behalf of the judgment-deblors, 
has said all that can be said on their behalf, 
when he says that he understood that the 
appellant had no objection to a slight 
change in the period of fifteen days. But 
this is very vague and there is nothing to 
show that the judgment-creditor thought 
that time was not essential. It appears to 
me that the intention of the parties was 
what they said, and that asthe payments 
were not made within the proper time, the 
agreement was not properly fulfilled. 

On the last point I have nothing to add 
ee His Lordship the Chief Justice hag 
said. 
al agree that, the appellant must succe- 
ed. 


N. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1161 of 1930 
May 4, 1934 
BUTLER, J 
PUTRAYA — APPELLANT 


versus 
KRISHNA GOTA~ RESPONDENT. 
Injunction—Adjazent owners—Branches of tree 
overhanging neighbour's land—-Suit for injunction to 


cut branches—Maintainability—Proof of actual 
damage, whether necessary, 
An owner oroccupier of.land has no right to 


allow his trees to overhang his neighbour's land 
and if he does so,a mandatory injunction can be 
granted against him ordering him to cut away the 
overhanging branches. Such injunction can be 
granted ifthero is a reasonable apprehension of 
damage, even though actual damage has not been 
proved. Lemmon v. Webb (|), Smith v. Giddy (2), 
Lakshmi Narain Banerjee v, ‘tara Prosanna Banerjee 
(3), Hart Krishna Joshi v. Shankar Vithal (4), 
Ram Lal v. Dalgamjan (5), Vishnu J agannath Joshi 
v. Vasudeo Raghunath Oka (6) and Gurusami Raja 
y. Perumal Raja (7), referred to, ` 
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S. ©. A. against the decree of the Court 
of the Subordinate Judge, South Kanara, 
in A. S No. 128 of 1929 preferred against 
the decree of the Court of the District 
Munsif of Kundapur in O. S. No. 17 of 
3925. 

Mr. T. Krishna Rao for Mr. B. Sitarama 
Fao, for the Appellant. 

Mr. K. Y. Adiga, for the Respondent. 


Judgment.—This is an appeal by the 
plaintiff who sued for a mandatory injunc- 
tion compelling the defendant to cut back 
the branches of certain trees, standing on 
the northern bund of a channel, which 
the plaintiff overhung his lands and caused 
damage to the crops by their shade, by 
the fall of leaves and by the dripping of 
the rain from the branches. The plaintiff 
held land to the south, and the defendant 
land to the north of the channel. A 
Commissioner was appointed to make a 
plan of the locality and his plan clearly 
shows that the trees overhang the plaint- 
iff's lands to a considerable extent and 
I should have thought it obvious from the 
extent of the overhanging that damage 
must have been caused to the plaintiff's- 
crop. But the lower Courts have found 
against this. The learned District Munsif 
does not make any mention of shade or 
the dripping of rain from the branches. 
He only speaks of the falling of the 
leaves. Whereas the lower Appellate 
Court purporting to follow the learned 
District Munsif, though he did not advert 
to that matter in his judgment, found that 
there was no damage from shade. As 
the lower Courts have found as a fact 
that no damage has been caused I have 
to proceed in this appeal on the basis” 
of no damage and the question is whether 
no damage having been proved to have 
been caused is the plaintiff entitled to the 
injunction prayed for? 

It is,wellssettled that an owner or occupier 
of land has noright to allow his trees to 
overhang his neighbour’s lands and he can- 
not acquire such aright by prescription. It 
is also established that a person has a 
right to abate the nuisance himself an 
if the neighbour's trees overhang his lands 
he is entitled to cut the branches away ' 
to the line of the boundary and he can 
do so without notice if he could do so 
without entering upon the neighbour's . 
lands. It is, therefere, clear here that 
that remedy is open tothe plaintiff should 
he wish to exercise if. But it has been 
stated in arguing this appeal, that this 
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is not a practical remedy as it will be 
impossible’ to cut them away without 
entering upon the respondents lands. 
Lemmon v. Webb (1), the leading authority 
upon :his docs not deal with this particular 
point. An action is certainly open, for 
either damages or an injunction, where 
damage has been caused, Smith v. Giddy 
(2); in India Lakshmi Narain Bonerjee 
v. Tara Prosanna Banerjee .(3), and Hari 
Krishna Joshi v. Shankar Vithal (4). On 
the other hand he is not entitled to an 
action where the danger to his land is 
merely prospective. It was held in Ram 
Lal v. Dalgamjan (5), a case where trees 
had been planted close to his boundary 
and did not, as I understand, overhang 
it, a claim for the removal of the same 
was not granted and that there was no 
such remedy open to the plaintiff. The 
matter, however, appears to me to be 
concluded by the decision of the Bombay 
High Court in Vishnu Jagannath Joshi v. 
Vasudeo Raghunath Oka (6). This was an 
action for cutting off portions of the 
trees which overhang the plaiutifi’s lands 
and for an Injunction to remove the over- 


hanging portion and for damages, The 


damage was not proved; but the injune- 
tion was granted and the granting of the 
injunction was upheld on appeal. There 
it was held that as it was found that 
the trees were likely to cause damage, the 
injunction could be granted. In this Court 
Pandalai, J. has held in Gurusami Raja v. 
Perumal Raja (7), that injunction is the 
proper remedy where money compensation 
is not the appropriate relief. 

I am, therefore, clear that there is a 
reasonable apprehension of damages and 
the owner of the lands may compel his 
neighbour by an injunction to cut away 
the overhanging bienches of the trees in 
the northern boundary. As I find that 
there is such a reasonable apprehension 
of damages, I grant the injunction prayed 
for and allow this appeal to that extent 
with proportionate costs throughout. 

A. Appeal allowed. 

(1) (1-95) A C1; 64 T.J Ch, 205; 11 RE 71 LT 
647; £9 J P 564. i ; 

(2) (1904) 2KB 44k; 733LJKB 894; 71 
52 W R 207; 20 T L R596. 

- (3) 31 O 844; 8 O WN 710. 

(4) 19 B 420, 

(5) 5 A 369; A W N 183, 52, 

6) 47 Ind. Cas. 629; 4846 1€4;20 Bam, L R 


826. 
(7) 122 Ind, Cas. 769: (1999) MW N3 TAIR 
1999 Mad. 815; Ind, Rul, (1980) Mad. 475, 
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BOMBAY HIGH COURT 
First Civil Appeal No, 183 of 1933 
February, 20, 1934 
MUKPAT AND Divatra, JF. 
PANNAJI DEVICHAND—PLAxTiFFs 
—APPELLANTS 
VETSUS 
SENAJI KAPURCHAND AND o-HERS — 
DEFENvANTS—RESPONDENTS 

Companies Act (VII of 1913), s 4 cl (2)~Syndicate 
formed by four firms- Number of indi:iduals exceed- 
ing twenty—Registration, necessity of —‘artnership 
business under s. 4 (2, if constituted—Contract by 
syndicate with three of the firms—Suit for damages- 
Maintainability of. 

Four different firms consisting of more than 
twenty individuals entered into a partnership and 
formed themselves into a syndicate. This was not 
registered under the Companies Act . This syndicate 
entered into a contract with three of the firms, the 
document providing that the smaller firms should 
have the option either to buyor to sell 2,000 
bales contracted for tothe partuership as a whole, . 
the buying price from the association being fixed at 
Rs. 17 per bundle, there being forty bundles in a 
bale, and the selling price at Re. 15 per bundle. 
There was a condition that the larger firm was not to 
sell any bales till the two thousand bales covered by 
this contract had been sold. The syndicate 
sued the three firms for damages for failure to take 
delivery of come of the bales : 

Held, (1) thatit wasa clear from the terms of the 
agreement that the transaction was nota single 
venture but was a partnership business within the 
meaning of s. 4(2), Companies Act. Karamali 
Abdulla Allarakhia v. Vora Karimji Jiwanji (4), 
referred to. 

Held, (2)that being unregistered and being com- 
posed of more than twenty individuals, it was an 
illegal association which could not therefore main- 
tain a suit. Pannaji Devichand v. Senaji Kapur- 
chand (!), followed. 2 8 ; 

F. O. A. from a decision of the First Class . 
Subordinate Judge -at Dharwar, in Civil 
Suit No. 46 of 1919. 

Messrs. G. P. Murdeshwar and B. G. 
Murdeshwar, for ihe Appellant. 

Messrs. W. B. Pradhan and Ramnath 
Shivlal, for ihe Respondent. 

Murphy, J.— This is an appeal from the 
decree of the First Class Subordinate Judge 
of Dharwar dismissing the plaintifs’ suit 
in the following circumstances. The 


plaintiffs, purporting to bea firm, filed a’ x 


suit againstthe defendants, three separate 
firms at Bellary, praying for a decree for 
Rs. 3,09,96C-6 0 with interest from November | 
13, 1418, ab the rate of six per cent. per 
annum till date of suit, against the defend-. 
ants’ flim personally, and from their estates. 


‘They also prayed for luluse interest and’ 


cosis. 

The suit arose out of aceitain [ransaction, 
which took place in October, 1818, It. 
appears that about this time there was’ 
much activity in the Gadag yarn market,” 
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The agreements which are relevant tothe 
appeal were threein number. The first 
was made on October 6, 1918, between some 
Marwadi firms and individuals, and the 
idea was to corner the market in what is 
called Count No. 200f Gokak yarn. The 
corner failed to be secured and broke down. 

This agreement was made between a firm 
named Pannaji Devichand and five other 
firms, or individuals. In the agreement, 
seven parties are mentioned, but one did 
nit sign. Nine persons did sign and they 
represented six firms, more than one person 
having signed fora single firm in some 
cases. The result of this agreement was a 
kind of pool of yarn belonging to the parties 
to it in different quantities, and the arrange- 
ment was that the person to whom the yarn 
belonged shouldbe given credit for it by 
the pool at Rs. iin the case of yarn for 
delivery on one settlement day, and at 
Rs. 14-4-0 for asecond. This syndicate was 
called by the name of the principal firm 
Pannaji Devichand & Co. The remaining 
two documents are Exs. A and B in the case. 
Exhibit Ais an agreement between the 
larger firm of Pannaji Devichand and three 
Bellary firms, and was come to on October 
13, 1918. It is both a partnership agree- 
ment and a forward contract. The part- 
nership is between the larger Pannaji 
Devichand firm, called the company by the 
learned Subordinate Judge, and the three 
Bellary firms, and its provisions are for the 
doing of yarn business and dealing in 
Rs. 2,000 bales of Gokak Mill yarn. The 
larger firm, 16 was arranged, was to havea 
four anna interest in the profit or loss, and 
the three Bellary firms were to have four 
annas, six annas and two annas respec- 
tively. 

As a forward contract, the document 
provides that the Bellary firm sbould have 
the option either to buy or to sell the 
2,006 bales contracted tor to the partner- 
ship as a whole, the buying price from the 
association being fixed at Rs.17 per bundle, 
there being forty bundles in a bale, and 
the selling price at Rs.15 per bundle. 
There was a condition that the larger 
Pannaji Devichand firm was not tosell any 
bales till the two thousand bales covered 
by this ‘Mogum” contract had been sold. 

It is common ground thatthe defendant 
firms exercised their option, and elected 
to buy atRs.17 per bundle. But it was 
disputed whether this election took place 
on October 14 or 19, which last was the 
settling day.- The prices for the forthcom- 

ing settlement on October 19 ruled high, 
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and sales were made at over Ra. 17 per 
bundle, but the market then broke and a 
dispute arose between. the larger Pannaji 
Devichand firm, and the defendants. It 
was because between October 13 and 19 the 
plaintiff firm had sold eight hundred bales 
at over Rs. 17 per bundle. The plaintiff 
firm, however, contended that these sales 
had nothing to do with the agreement in 
question, and that the Bellary firms had 
refused to take delivery. Notices were 
exchanged by the pasties from October 21, 
one side demanding that the other should 
pay and take delivery, and the other charg- 
ing the plaintiff firm with breach of 
contract. The Bellary firms, thereupon, 
filed asuitfor taking an account of the 


partnership profits on the sale of the 
800 bales, on October 27, 1918. The 
plaint in the present suit was filed on 


January 19, following. The Bellary suit 
was iried first. It partly succeeded in the 
original Court, but when it went in appeal 
to the Madras High Court, that Court held, 
in Pannaji Devichand v. Senaji Kapurchand 
(1) that the suit could not lie, since it 
disclosed a partnership consisting of more 
than twenty persons, and so transgressed 
the provisions of s. 4 (2) of the Indian 
Companies Act. A further appeal to His 
Majesty's Privy Council failed. This suit 
had in the meanwhile been stayed, and was 
proceeded withon the final decision of the 
Bellary one. The plaint in the Bellary suit 
set out a partnership of twenty-two persons, 
fourteen plaintiffs and eight defendants, 
and was, on its face, a breach of tae 
provisions of the Indian Companies Act. 
The present plaint does not proceed on 
the same lines, thoigh based on the same 
facts. The plaintiff firm here, the firm of 
Pannaji Devichand excluding the three 
Bellary firms, sought to recover from the 
Bellary firms damages for failure to take 
delivery of 1,500 bales on October 19, 
1918, Rs. 3,12,627-9-0 with interest and 
costs. There hus been a long trial in the 
Court below, and the suit has been dis- 
missed. The plaintiffs are the appellante. 

It isobvious that if, as found by the 
learned Subordinate Judge, the larger 
syndicate of Pannaji Devichand included 
more than twenty persons, the suit must 
fail; butI think myself that though in 
form itis different tothe Bellary suit, it 
must also fail for the same reason as that 
one did, for its basis is the contract, Ex. A, 
and Ex. A on its face includes a partnership ` 

(1) 99 Ind. Cas, 640; 50 M 175; 51 ML J 667; 24 LW 
752; Al R 1927 Mad. 123. 
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agreement’ between the larger firm of 
Pannaji Devichand, and the three Bellary 
firms, and since the former one, even on 
plaintiffs case, includes sixteen persons 
and the three Bellary firms eight, there 
were twenty-four individuals atleast con- 
cerned and forming an association which, in 
turn, contracted with the three separate 
Pelan firms, which were also members of 
it. 

Mr. Murdeshwar for the appellants has 
sought to get out of the difficulty involved 
by these factsin two ways. In the first 
place, he has argued that even though this 
association did comprise more than twenty 
Persons, it was not an association for the 
purpose of doing business. For this 
Interpretation of the word “business”, he 
has relied on the case of Smith v. Anderson 
(2) where Lord Chief Justice Brett defined 
“business” as containing an element of 
continuity in its transaction, i. e, a 
business must be not one single business 
act, but a series of acts. This was in view 
of the first part of the definition in the old 
English Act, which was in the same terms 
as the Indian Companies Act here appli- 
cable. The ratio decidendi was, that, since 
the first part of the definition contemplated 
aseries of acts, the second part of the 
definition would similarly doso. ‘Another 
case relied on by Mr. Murdeshwar was 
Kirkwood v. Gadd (3) where it is stated that 
the idea of business involves a repetition of 
acts, the sum of which constitutes the 
“business”, and Smithy Anderson (2) is 
referred to. 

The difficulty, in the present case, for 
applying thisiuling, seems to me to be the 
terms of Ex. A on which the suit is really 
based. Whatis contemplated in Ex. A is 
that the three Bellary firms, forming part 
of the syndicate, should have the option of 
selling the 2,000 bales contracted for at 
Rs. 18 per bundle, or buying them at Rs. 17. 
Thereafter, as I interpret the agreement, 
the 2,000 bales were to be sold by the 
firm of Pannaji Devichand, and presumably 
not sold in one transaction, butin different 
lots, and the proceeds of the sales were then 
to be divided, if there was a profit, or the 
loss, if there was cne, was to be appor- 
tioned between all the firms forming 
the syndicate. I think it is clear from 
this agreement that the intention was 
to do business, and that the distinction 


Ro 15Ch,D247:{0L J Ch, 3f; 43 L T 329; 29 W 
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(3) (1910) A 0429; 79L J K B 815; 103 L T 753; 54 
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made by Mr. Murdeshwar is not a sub- 
stantial one. The point has really been 
decided onthe same facts by the Madras 
Nigh Court in the case already quoted of 
Pannaji Devichand v. Senaji Kapurchand 
(D). . 
Mr. Murdeshwar's other point turns on the 
interpretation of the contract. His contention 
is that though the original arrangment was 
as contemplated in Ex. A, and its coun- 
terpart Ex. B, what really happened on 
October 19, which was the settlement day, 
was that by an agreement between the 
parties, being the Bellary firms and the 
small firm of Pannaji Devichand, who 
transacted the business of the larger 
syndicate of that name also, the original 
contract was modified to one of an offer 
to buy at Rs. 17 by the three Bellary 
firms, and an acceptance of that offer 
and an agreement to deliver 1,500 bales 
by the larger syndicate, and that the 
suit was really based on such an agree- 
ment and, therefore, did not involve any 
transaction by an illegally constituted 
syndicate. , h | 

In order to examine this point, the plaint 
has to be looked at. It begins by reciting 
the negotiations which had preceded the 
agreement evidenced in Ex. A, and then 
goes on to say— 

“On October 19, 1918, the said wahiwatdars of 
the defendants came to Gadag and accepted the 
proposal of Dhulaji 1egarding the purchase “by 
them of 2,000 bales from the plaintiff at the rate 
of Rs 17 per bundle, and consented to share the 
profits and losses according to the shares mentioned 
in the above stated memo., namely:—” 

Then comes the statement of the shares, 
Then it says— 

“This contract thus took place at Gadag on 
October 19, 1918, in the presence of many mer- 
chants and others, and accordingly the plaintiff sold 
1,510 bales of yarn io the defendants on that day 
at the rate of Rs. 17 per bundle, i. e., for 
Rs. 10,:0,637--0 including customary Dharmadey 
after deducting £09 bales of plaintiff's one-fourth 
share out of 2003, and debited the same (i. e., 
Rs. 10,20,637-8 0) in the plaintiff's acccunt in the 
names of defendants on the same day." 

Further on, in para. 5, it says— 

“As the defendants failed to pay the price and 
take delivery of the said 1,500 bales, the plaintiff 
issued a public notice, dated November 9, ‘918, 
to the defendants as well as to the general public 
intimating that the said 100 bales would be 
sold on November 13, 1918, by public auction 
at Gadag” ; 
and so on, and finally it states— 

“The cause of action arose on October 19, 1918, 
when the sale of 1,00 bales took place, 

As the contract for sale of “,( 00 bales took place 
at Gadag and ao also the actual sale of them by 
plaintiff to defendants, and as the claim is more 
than Rs. 5,000 this Oourt has jurisdiction to enter- 
tain this suit.” 


ea 
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The plaint is really rather confused, 
but it is quite clear that what it recites 
is not a novation of the old contract as 
urged by Mr. Murdeshwar. He says that 
it can be inferred from the plaint and 
the statement of facts in the plaint that 
the suit really was one based on the 
agreement in Ex. A by which the de- 
fendants after exercising their option to 
buy or sell-—and the defendants elected 
to buy—were bound to buy the whole of 
the 2000 ‘bales and pay for them on the 
settling day; but I do not think the fact 
that what was sued for was the price 
for 1500 bales only is really significant, 
for since the plaintiffs had. a one-fourth 
share in the profits, the obvious way of 
reckoning was ‘to allot 500 bales out of 
the 20U) bales to the plaintiffs and 1500 
bales to the defendants, though the de- 
fendants were really bound to pay for the 
2000 bales and then divide the profit 
and loss. I think that neither of Mr. 
Murdeshwar's argument, the first that 
no “business’ was contemplated within the 
terms of s. 4 (2) of the Indian Companies 
Act, and the second that the contract 
evidenced by Ex. <A went by the board, 
and that what really happened on Octo- 
ber 19, was the entering into a new 
contract for a simple sale-by the plaint- 
iffs to the defendant of 1500 bales, are 
supported by the facts of the case. . 

The defendants’ case throughout has 
been on the basis of their claim in the 
Bellary suit, that what happened was, that 
after the contract, Ex. A, was entered 
into, they exercised their option of buy- 
ing or selling on October 14; that between 
that date and October 18, the plaintiff 
firm sold 800 bales to other persons, and 
that this was a breach of the condition 
in the agreement, that the 2000 bales con- 
templated by Ex. A were first to be 
solu by the plaintiff firm, before there was 
any sale on their own account. 

There was a conflict of evidence as to 
this point in the Belliry suit. The find- 
ing was that the option had been ex- 
ercised on the lith and not on Octo- 
ber 19, and “it is clear, I think, on the 
evidence that this was, in fact, so. 

There are several other points in the 
appeal including the question whether 
the plaintiff really sold the.bales which 
had been refused delivery of by the de- 
fendants some time later. As to this it 
is clear to me that if there was an auc- 
tion sale la'er on, it would not. help the 
plaintifis, for the assessment of damages 
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would neceesarily he as on October 19, 
the settling day, when the defendants 
failed to take delivery, and not on the 
date. on which the auction was held. 
Moreover, as has been shown by the 
learned Subordinate Judge, there was 
really no auction sale at all, Certain 
purchasers are said to hive bought the 
bales refused by the defendants, and a 
few days later, to have re-sold the same 
bales to the plaintiff's firm, the amount 
due being in some cases remitted, and 
the loss being all ultimately debited to 
the yarn “khata” of the plaintiff firm. 

As I understand the pleadings and read 
the evidence, what is happening here on 
the basis of the agreement in Ex. A 
is not what his been suggested by Mr. 
Murdeshwar, but something quite differ- 
ent, The larger syndicate, which includes 
the plaintiffs and the defendants, is 
suing the defendants, its own members, 
for damages; for though the difficulty has 
been veiled by abandoning the claim as 
to 500 bales, as being the share of the 
now plaintiff part of the syndicate, and 
only claiming on 1500 bales, being the 
share of the now defendant part of the 
syndicate, the fact remains that if there 
was a firm constituted by Ex. A, ib is 
that firm that has been damaged and 
that that firm must sue as such, and 
cannot, so to speak, split itself into two 
parts, and maintain a suit of this kind one 
fraction against another. 

In the Madras case Pannajt Devichand 
v. Senaji Kapurchand (1), the pleadings 
themselves disclosed the real nature of the 
suit since it was one for accounts: the 
devize of pleading adopted in this one 
does not, I think, alter its real character 
of being essentially one for accounts as bet- 
ween different members of the association. 

It is clear that here also it is the syndi- 
cate asa whole that is suing, and being 
formed of more than twenty persons, it 
cannot, not having been registered as a 
company, maintain the suit. I think the 
learned Subordinate Judge’s decree is cor- 
rect and that it must be confirmed and 
that the appeal must be dismissed with 
costs. g 

Divatia, J.—I concur. I agree on the 
first point argued in the appəal that the 
partnership in suit is an illegal associa- 
tion, as has been held with regard to this 
very partnership in Pannaji Devichant v. 
Senaji Kapurchand (L). The learned Advo- 
cate on behalf of the appellant has tried 
to distinguish that case from the present 
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one on the ground that here the allegations 
in the plaint are different to those in the 
plaint in that case. But there is. no sub- 
-Stantial difference. It seems to me that 
the terms of theagreement are to the effect 
that what was to be divided between the 
parties was only the profit to be realized 
from these bales, and as sales were to be 
made and the profits divided into several 
shares, that transaction was clearly a part- 
nership business and not a mere single 
venture, as has been held in Karmali 
Abdulla Allarakhia v. Vora Karimji 
Jiwanji (4). i 


On the merits of the case the question 
to’ be decided is which version is correct, 
that of the plaintiffs or that of the de- 
fendants. Under the agreement it is com- 
mon ground that the defendants were to 

_ exercise their option of either purchase or 
sale with regard to the 2,000.bales. The 
difference between the parties is as to on 
which date that option was to be exercised. 
According to the appellants, the option 
had to be exercised only cnthe vaida 
day, which was Aso Sud 15th, while ac- 
cording to the defendants, the agreement 
contemplated that the option was to be 
exercised at any time between the date 
of the agreement and the vaida day, 
4. e., between October 13 and 19, and it 
was on the latter date that the transaction 
was to be closed, and the delivery of the 
bales was to be given by them, 


It is common ground that these 2,000 
bales were to be sold first, before any 
other bales in the possession of the plaint- 
iffs could be sold. Then, again, it is com- 
mon ground that the plaintiffs had, at 
least on paper, a very large number of 
yarn bales to be disposed of, and that 
they had clearly an intention of cornering 
this particular kind of yarn in the Gadag 
market before the vaida day. The object 
of this agreement seems to be this, that 
as the plaintifis themselves had a very 
large number of bales in their possession 
and as they intended to realize as much 
profit from them as possible, they had to 
reduce their risk to a certain extent in 
case the market went against them by the 
time the vaida day arrived, and the de- 
fendants entered into this partnership with 
the plaintifis for the. common benefit of 
both the parties. The benefit to the de- 
fendants would be that they would be 


(4) 26 Ind. Cas 915. 42 TA 48; 17 Bom LRIC3: 
J7M17T 35; 2 L W 133;19 CWN 337; 13 AL J 
121; 21 O L F 122; 28M L J 515; 39 B 261 (PO), 
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able to share in the profits at which these 
2,000 bales were to be sold, in case the 
rate of the market goes higher, and the 
plaintifis were to profit inasmuch as in 
case the market went down these two 
thousand tales at least would be disposed of 
by this agreement. 

Now, it is clear on the evidence, that 
between October 13, cn which date this 
contract was entered into, and the vaida 
day, the rates certainly did go high, with 
the result that by the time the Pournima 
day arrived, the rate was Rs. 17, and even 
more, 

Now, the defendants’ case is that as 
they had been given the right to make 
the option, they had to buy or sell these 
bales, and in view of the fact that the 
rate was rising from day to day, it was to 
their interest to exercise the option forthe 
purchase of these bales, and that it was 
clearly profitable for them to exercise that 
cption as soon as possible, sothat after ex- 
ercising their option by purchasing the 
bales at Rs, 17 they might be able to 
profit as much as possible by ihe settle- 
ment day by which time the rates were 
likely to go up. On the other hand, the 
plaintiffs contend that under the agreement 
the defendants had to make the choice 
only on the vaida day, and that that choice 
was to be made by them according tothe 
prevailing rate on that particular day and 
that if the rate was rising they might ex- 
ercise the option of purchasing, and if the 
rate fell they mightexercise the option of 
selling. 

Now, the contract itself does not specifi- 
cally state as to whether the choice was to 
be exercised on a particular day. The 
wording of the contract is that 2,000 bales 
of the vaida of Aso Sud 15th were made 
the subject matter of this contract, and the 
1espondente’ argument is that the 2000 
bales being of that vaida, the chcice with 
regard to them was to be made at any 
time before the vaida day arrived. 

‘The appellants contend that the meaning 
of this expression is that it is on the vaida 
day alone that the option could be exer- 
cised, but there is no such phraseology in 
this agreement, and therefore, we have to 
look to the general circumstances of the 
case and the probabilities in order to find 
out whether it was open to the defendants 
to exercise their option at any time between 
October 13 and 19. In my opinion it is 
plain that the parties contemplated that 
the defendants were to exercise their option 


‘at any time between these two dates: . 
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otherwise there was no meaning in giving 
that choice to the defendants. Theappel- 
lants contended that even though the choice 
was to be made by them on the 19th, 
still they might have a margin of profit, 
because they might either choose to pur- 
chase or sell according tothe trend of the 
market. But, although that may be a pos- 
sibility by itself, that does not exclude the 
other possibility which, I think, is a greater 
possibility in this case, viz., that the market 
having risen by that time, and there being 
every chance of the market rising from 
day to day, the defendants would naturally 
make up their mind to choose to purchase 
the bales as soon-as possible, so that when 
the rate rises above that rate then there 
weuld be a Clear margin of profit to ke 
divided between the parties. 
On this point various witnesses have 
been examined on both the sides in the 
_ Bellary Court, where originally the present 
defendants had filed a suit against the 
plaintiffs for the winding up and accounts 
of this partnership, and whee their case 
was that they had already exercised their 
option on October 14 and that as many as 800 
bales were sold soon after that and 
they demanded -an account of the sale 
of thesé 800 bales, and also for the 1,200 
bales which remained undelivered. 
In the present case the parties have 
agreed that the deposition of the wilness- 
es who had been examined in the Bellary 
Court -on this point should be accepted 
and thatevidence be treated as evidence 
in th’s case, and the only additional evi- 
dence on this point, that is given here, 
- is-that of Dhanaji who belongs to the 
first defendant firm, who is examined in 
this case as wellas in the Bellary suit. 
The plaintiff's manager, Dhuraji, was exa- 
mined in. the Bellary Court, but being 
afterwards dead he could not be examined 
in the present suit, nor has any of the 
other def:ndants been examined here, and 
we have, therefore, to fall back on the de- 
positions in the Bellary Court, and Iagree 
with the lower Court on this point on the 
evidence, viz, that in the circumstances 
of the case the version given by the 
defendants ig more probable and natural 
_ than that given by the plaintifs. The 
defendant's version which Dhanaji has 
given in the Bellary suit is shortly this, 
tbat as profits and losses were to be divided 
according to the shares agreed upon 
under the agreement, they exercised their 
option on the Navami day, which corres- 


“ponds to- October 14, and the merchants 
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began to ask for the sale of tha goods, 
that the plaintiffs had gone to Bellary and 
800 bales ware sold after the election was 
made by the defendants, and that 
respsct tothe remaining J,200 bales both 
the parties were to make joint exerticns 
before the vaida day arrived, but thatit 
appeared that after the plaintiff's return 
to Gadag, according to. the defendants, 
they sold some of the bales but no ac- 
count was kept of these bales, and 
ultimately when they came there onthe 
vaida day they demanded an account of 
the 800 bales and also for an account 
asto the remaining bales; they stated the 
profits should be divided, or thal, in any 
case, after deducting the share of the plaint- 
iffs’ 900 bales should be handed over. 
The defendants’ case further is that at 
that time some of the merchants interceded 
and a panchayat was formed with Gannaji, 
Sogaji and Jayashankar, as panchayatdars 
to settle the dispute between the parties, 
and as a result of that panchayat, the 
panchayatdars fixed the rate of Rs. 17-4-0 
for this particular kind of yarn. 5 
It is common ground that the corner 
which the plaintiffs contemplated failed, 
and there were apprehensions in the minds 
of both the sides that the rates for the 
yarn wouid at once fall down and the 
defendants therefore were eager to get 
their share from the sale transaction of 
these 800 bales. The plaintiffs’ version is 
that on the vaida day the defendants came 
to Gadag and they made up their choice 
of purchasing the bales, but instead of 


“taking delivery of the bales, when they 


saw that the price was going up, they 
asked for an extension of the time forthe 
payment of the price which the plaintiffs 
granted, and the defendants went to their 
home in Bellary saying that they would 
send the money, bat instead of sending 
the priceof the bales, ‘they sent a regis- 
tered notice with a copy of a plaint which 
they had filed inthe Bellary Court on the 23rd 
or 24th, to which the plaintiff replied on Octo- 
ber 28, in which he repudiated thedefendants’ 
version and stated that the. defendanta had 
committed a breach by not taking delivery, 
and therefore the defendants were liable. 

Now, it seems to me, that looking to 
the agreement itself it was clearly the 
intention of the parties not to demand 
delivery of the bales in specie, but- to 
deal with the profits or losses according 
to the shares, and I think that the amount 
was to be divided. between the parties 


after the.defendants had exercised their . 
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choice, and this is also in part conceded 
by the present appellants who however say 
that the profits and losses were to be 
divided only if the defendants exercised 
their choice of purchasing the bales and 
not if they exercised their choice of 
selling. There does not appear to be any 
intrinsic evidence in this agreement and 
it is entirely silent. as to what was to hap- 
pen if the defendants purchased and not 
sold, and the 2,000 bales being sold first would 
apply to both cases, and that being so, it 
would appear that the profits and losses them- 
selves were to be divided in every case, 
i.e. whether the defendants elected to 
purchase or to sel], and if the profits 
were to be divided, how would the plaintiffs 
treat this transaction onthe night of the 
Pournami day as the vendor of the bales, 
except on the supposition of the defend- 
ants having already exercised their option 
before that day, when the rate had fallen 
down considerably, so that the plaintiffs 
having in the meanwhile sold a large 
number of the 2000 bales, they wanted 
to appropriate the profits of the sale of 
these bales to themselves and not togive 
these profits to the defendants. No doubt, 
several witnesses have come forward to 
depose in plaintiffs’ favour, and some also 
on behalf of the defendants but the matter 
tomy mind is to be decided not so much 
by the number of witnesses who have 
come forward on either side, but the in- 
trinsic nature of the evidence which they 
speak to, and I have no doubt in the cir- 
cumstances of the present case that the 
defendante’ version is more probable than 
the plaintifis. I may say that although 
the decision of the Bellary Court is nov 
binding in this appeal, that Court has 
also held on the evidence that the defend- 
ants had toexercise their choice at any time 
between October 13 and 19, and as a matter 
of fact they did exercise their option on 
October 14. I say this because both the 
parties in this case have chosen to in- 
corporate bodily the evidence givenin that 
suit in the present suit, so that practically 
we have to decide this point on the same 
materials which were supplied by the parties 
to the Bellary Court, and, apart from 
the decision arrived at by that Court, I 
am inclined to hold independently of that 
decision that the defendants’ version is 
more probable. 

But, even assuming that the defendants 
did not make their choice on the 14th, 
but onthe Patapati day, and did not take 
delivery of the 1,500 bales, so that it was 
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the defendants who broke the contract and 
not the plaintiffs, the point still remains as 
to whether, and if so, what damages would 
the plaintiff be entitled to get. Now, on 
this point the plaintiff “has come to the 
Court with this story. He says that as the 
defendants did not take the delivery on 
the vaida day, he had to borrow a large 
amount from creditors in order to meet his 
total liabilities, which included these, 1,500 
balesfor which the defendants had default- 
ted, and he made a debit and credit entry as 
to this in his khata and subsequently he gave 
defendants a notice that in case they did 
not take delivery of the bales, he would 
sell all bales at their risk. That notice 
according to them was given on Novem- 
ber 9, 1918, and subsequently they held an 
auction sale on November 19, and as a result 
of this auction, they say that they realise 
about seven lakhs and odd whereas the total 
loss to which they were put on account 
of the defendants’ default was about ten 
lakhs and cdd with the result that in 
spite of the re-sale having been held on 
the 13th, there was a deficit of three lakhs 
and odd, for which they have brought a 
suit against the defendants. 

Now, as to this re-sale, the plaintiffs’ case 
was that on the 13th they sold these 1,500 
bales to seven persons and it is conceded 
that all these persons have re-sold ‘the 
same balesto the plaintiffs immediately 
after this alleged auction sale, and it is 
further conceded that the plaintiff did not 
receive asingle pie from any of these so- 
called auction purchasers, with the result 
that these 1500 bales have remained in 
plaintiffs’ possession throughout, Tt is very 
difficult to understand how the plaintiffs 
can make a demand to claim three lakhs 
and odd damages on the basis of this 
bogus auction sale and it has been con- 
ceded by the learned Advocate on behalf 
of the appellant that this sale being bogus, 
he would not be able to claim damages on 
this ground and therefore he shifts his ground 
in this Oourt and says that though he cannot 
demand damages on this basis, he can, 
however, demand damages on the basis 
that the defendants did not take delivery 
of these bales within three days after the. 
notice reached them, and therefore he 
was entitled to damages on the basis of. 
the difference between the contract rate 
and the market rate prevailing 


was October 27 or 28. i 
Now,on this point, the plaintiffs’ case is 
—as it is admitted—that according to the 


on the, 
date of the breach, which, according to him, | 
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general provisions of law they would be 
entitled only to damages on the basis of 
the difference between the contract rate 
and the market rate onthe due date which 
would be the 19th 6r at the most October 
20th, but that the plaintiffs say that the de- 
fendants had asked for an extension of 
time to pay of three or four days which 
they had granted and as the defendants 
went to their native place at Bellary, and 
subsequently as they did not send the 
money the plaintiffs had to send a notice 
granting three days’ time, and it was at the 
expiry of that period that the plaintiffs be- 
came entitled to suefor damages, and that 
therefore the due date should be taken 
three days after the notice reached them 
and noton the date on which the: delivery 
was to be made. 

Now, on this point it is important to note 
that in the plaint it is stated that the cause 
of action arose on October 19, 1918, when the 
sale of 1,500 bales took place. I think 
that this cause of action was correctly stat- 
ed inthe plaint, and as it is admitted by 
the defendant himself in his deposition that 
the bales were to be delivered on the 
Patapati day on which the settlement was 
to be made, we may take it that the bales 
were tobe delivered on the 20th, but in no 
case can it be said that the date of the 
delivery or the datewhich is material for 
the assessment of damage would be any 
date laterthan October 2v. 

While discussing the merits of the case, 
I disbelieved the plaintiff's version, and 
therefore this part of the plaintiff's version 
that there was an extension of time has 


~ also to be disbelieved on the same ground, 
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and also because there was no reason at 
all, ifthe defendants broke the contract 
on the 19th, why the plaintiff should agree 
with the defendants that they should be 
given further time for making payment, 
when - asis admitted by both the sides— 
the market was fast falling, because he 
knew at that time that if the market fell 
further the sale of the bales would realise 
- much less price, and it is obviously the 
duty of the party against whom the 
contract is broken to minimise the damages 
as much as possible, and assuming that 


- the contract was broken by the defendants, 


_ would be on the basis of 


a 


it was the duty of the plaintiff to give 
the defendants a notice as soon as possible, 
if he has in mind a re-sale of the bales. 
Therefore, on this evidence even if the 
plaintiff is entitled to any damages it 
the difference 


between the contract rate and the rate 
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prevailing on the 19th, or at the most on 
October 20. The contention for the ap- 
pellant is that on the night of the Pourna- 
mi day the corner failed andthe rates fell 
down considerably and even on the next 
day the rates were below Rs. 17. In the 
present appeal he has asked for a rate 
at Rs. 13 so that he wants a difference of 
Rs. 4 per bundle. Now, it seems to me on 
the evidence that it cannot be said that 
the market rate on the 19th or the 20th was 
Rs. 13. “On the other hand, the plaintiff 
himself has deposed to the rate of Rs. 17 
on the 20th. Hesays in his deposition:— 

“I delivered 100 bales to Siwarajon October 20, 
1918, 50 bales at Rs. 14per bundle and 50 bales at 
Rs. 17-2-0 per fbundle The latter 59 bales at 
Rs, 17-20 per bundle related to the ready sales on 
Pournami The former 50 bales related to bargain 
sale on the Padyamiday,the vaida day.” 

He also admitsin his cross-examination 
that on Padyami day, i, e. October 20, 
he sold to various people from Rs 14 to 
Rs. 17-9-6 per bundle, and that there were 
also sales from Rs. 17-0-0 to Rs. 17-9-6, and 
that he had entered as sold 50 bales on Ekam 
day at Rs. 17-2-0 per bundle. Even on the 
Saptami day, i. e., about 6 days after the 
Patapatt day, he has admitted that the 
rates were from Rs.17 to Rs. 17-4-0 per 
bundle and that it was at that rate that he 
made a transaction of about 486 bales. But 
the appellants contend that this was the: 
vaida rate, in other words, this was the rate 
fixed for the previous delivery under 
which the account was to be made on the 
basis of the rate prevailing on the Pourna- 
mi day, i. e. the vaida day, although the 
transaction may be settled later, and in 
some cases it has been said that the rates 
show the transaction of the next vaida, 
i.e. of Kartik Sud 15th, and for the pur- 
pose ofthe market rate we have to look to 
the rate of delivery of ready bales and not to 
any delivery by vaida. It is true that 
several of these transactions are vaida 
transactions—?7, e., forward transactions— 
and not transactions of ready sale--as also 
are several transactions deposed to by one 
witness from Sholapur who says that he 
entered into several transactions with 
regard to yarn of this quality from 
October 20 to the end of that month at 
rates varying between Rs. 17 to Rs. 18-5-0 per 
bundle. Butif the plaintiff is entitled to 
damages he would be entitled to them only 
on the ground that there wasa market for 
the goods of this quality.. He says that 
there were very few ready transactions 
at Gadag, although there: were some at 
Bellary, but the rates at Bellary are no 
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proof. The plaintiff has given same evi- 
dence as tothe rates at Sholapur, and as 
tothe rales of yarain Bombay, but that 
rate is ro guide for 
market rate prevailing at Gadag on this 
day. Because, in the first place, the 
market rate at Gadag was admittedly 
very high in view of the attempted corner 
by the plaintiffs, and that therefore even 
thongh the corner failed on the vaida day, 
it cannot besaid that either on the night 
of the same day or the next day the 
prices of yarn fell down tothe same level 
as prevailed at Sholapur or Bombay. 
Besides, even if we take the rates prevailing 
in Sholapuror Bombayin ordertoarrive at 
the market rate at Gadag, we have to add to 
this rate the railway freight on these goods 
between these places and Gadag, and we 
have no evidence in this case as to the 
railway freight, so that we have really 
speaking no materials for determining the 
` damages except the rates of certain forward 
transactions of goods of this description, 
and these transactions show that the pre- 
vailing rates were in most cases more than 
Rs.17. Itistrne that some of the transac- 
tions appear to be between Rs. 15 and 
Rs. 17, but the plaintiff has not shown 
clearly as to what was the exact rate at 
the time when delivery could have been 
asked for. He himself having stated in 
the plaint that the. cause of action arose on 
October 19, he was bound to prove what 
was the prevailing rate on that day, and 
even assuming that the rates fell down on 
the same day, when it was known to him 
that onthe 19th the defendants were not 
able to take delivery, he ought to have 
taken steps to re-sell the very bales on the 
very day. On this state of the evidence the 
plaintiff has not proved to my mind that 
he is entitled to recover any damages, 
because he has not proved that he has 
suffered any. 

As to the entry of certain losses, which 
the plaintiff has in his books, according to 
him onthe same day, the learned Judge 
below is of opinion that these entries are 
subsequently got up, and it was only after 
the plaintiff knew that the defendants 
were going to take steps against him that 
these entries had been made by him about 
six or seven days later. We have been 
shown these entries, and also the original 
books, and though one may not go so far 
as to say that any pages have been removed 
from this book, it certainly does appear 
that the account of several days before 
the 14th, when the defendants made their 
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option, does not appear in the plaintiff's 
books. We have an account of the 
Pournami day where the transaction of 
800 bales is shown. It would appear, 
therefore, that the mere fact of these 
entries in the plaintiff's book by itself 
would not show that the defendants were 
not to exercise their option earlier than 
the vaida day. It is admitted that in 
some cases the balances are not shown 
every day, and that the transactions of 
previous dates are entered on subsecuent 
dates. Therefore, it is not proper to rely 
entirely on these entries, and the circum- 
stances of the case being against the 
plaintiff, the plaintiff is not entitled to 
an inference in his favour from entries in 
his own account books, which are admit- 
tedly made after the transaction is alleg- 
ed to have taken place. On this ground, I 
am of opinion that the defendants have 
not broken the contract, and even if they 
have, the plaintiff is not entitled to any 
damages. 

I may mention one fact here. It is con- 
ceded by the learned Advocate for the 
appellanis that if the transaction with 
regard tothe sale of 800 bales be re- 
garded as a part of the transaction of 
the 2000 bales in snit, then in that 
case it would clearly be illegal and the 
case would be governed by the decision 
in Pannaji Devichand v. Senajt Kapur- 
chand (1) and that an association for the 
division of those profits would be illegal. 
If, therefore, it is true, as I have held to 
be on the merits of the case, that the de- 
fendants did exercise their option on the 
14th, so that the transaction of the 800 
bales between the 14th and the 19th was 
certainly a part of the transaction of the 
2000 bales, and therefore the profits of this 
transaction were to be divided between the 
parties, if clearly follows that this is an 
illegal associaticn and that the plaintiffs 
cannot make any claim on this basis as 
such a case would fall under s. 4 (2) of the 
Indian Companies Act. 

For these reasons, I agree with the deci- 


à 


sion of the lower Court and dismiss the * 


appeal with costs. a 
N: Appeal dismissed. 
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PATNA HIGH COURT 
Civil Revision Petition No. 74 of 1934 
August 1, 1934 

Wort, J. 

JUGAL KISHORE ACHARYYA AND 

OTHERS—PRETITLONERS 

versus 

KAPIL CHANDRA ACHARYYA— 


Oprosith PARTY 

Civil Procedure Code Act Vof 19(8), O. III, 
rr, 4,5—Presumption under r. 5—Nature of—Notice 
on Plealer—Presumption of communication to client, 
when arises. 
_ Under O. III r. 5, Civil Procedure Code, there 
is a presumption that notice which was served on 
the Pleader is communicated to the client, The only 
method by which a Pleader can avoid his duty of 
communicating notices served upon him is to file a 
document in writing under O. IIJ, r.4, sub-cl. (2) of 
the Code showing that his authority is determined. 
Otherwise the irrebuttable presumption under r. 5 
arises, 

C. R. P. from an order of Sub-Judge, Shab- 
abad, dated December 12, 1933. 

Mr. S.C. Mazumdar, for the Petitioner. 

Mr. Narendra Nath Ray, for the Opposite 
Party. 


Order.—This Rule is directed against 
the order of the Subordinate Judge rejecting 
the petitioners’ application to set aside an 
award on the ground of misconduct. The 
learned Judgeheld that the application was 
beyond time—as it clearly was—the only 
question arising being whether the petitioner 
could be said in the circumstances to have 
notice. Thelearned Judge in the Court 
below has acted on the presumption that 
as notice was served to the Pleaders of 
petitioners amongst other parties, they must 
be presumed tohave known of the applica- 
tion to file the award. It would appear 
that the Advocate for the petitioners 
refused tosign the order-sheet making a 
statement which personally I do not under- 
stand. To usehis words he did not sign 
the order-sheet as his clients did not appear 
before him. As 1 have said what that meant, 
I fail to understand. Under O. III, r. 4, 
Civil Procedure Code, a Pleader is recognis- 
ed as acting for a party under a document 
which is executed and in the Courts is 
known as “rakalatnama,” and under 
sub-cl. (2) of that rule the appointment 
shall be deemed to be in force until by 
leave of the Court the authority is determin- 
edin writing. Nothing of that kind is to be 
found on this case but merely the 
statement to which I have referred. It is 
then provided under r. 5 that there is a 
presumption that notice which was served 
on the Pleader is communicated to the 


client. Ifthat isan irrebuttabte presump- 


SOPANA APPA AWaTaDE V, DATTATRAYA 


589 
tion that is a complete answer to the peti- 
tioners’ case. 

In my judgment the only method by 
which a Pleader can avoid has duty of 
communicating notices served upon him is 
iofile a document in writing under O. III, 
r. 4, sub-cl. (2) of the Code showing that 
his authority is determined. But for the 
presumption which arises under r. 5 the 
work of the Courts would be impossible. A > 
Pleader ifhe were empowered could decline . 
to accept notice, and ina great many cases 
it would be a nice question of fact as to 
whether in the circumstances the party did 
receive notice or not. In my view the pre- 
sumption under r. 5 is not a rebuttable 
presumption, but assuming it were, from tne 
circumstances, of this case, it would appear 
that the Judge in the Court below was 
satisfied that the parties were aware of the 
filing of the award and that being so, the 
revisional jurisdiction of this Court be- 
ing a matter of discretion, in all the cir- 
cumstances of the case, I would decline to 
exercise my discretion in petitioners’ favour. 
The Rule is, therefore, discharged with costs; 
hearing fee one gold mohur. . 

N. Rule discharged, 


BOMBAY HIGH COURT 
First Civil Appeal No. 161 of 1633 
March 5, 1934 
BROOMFIELD AND BARLEE, JJ. 
SOPANA APPA AWATADE—APPELLANT 
versus 
DATTATRAYA KRISHNAPPA 


HUNDEKARI—RESPONDENT 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 2, cl. (1) — Agriculturist, status of —When acquired 
—Working in fields fora couple of months—Whe- 
ther sufficient for status—Hxecution  proceedings-— 
Date of determining status. 

lt is impossible to say thata man who has been 
a trader can, merely by wcrking ia the fieids for a - 
couple of months, acquire the status of an agricul 
turist on the ground that he ordinarily engages per- 
sonally in agricultural labour, and it would be neccs- 
sary to have evidenceas to a full agricultural season, 
or at any rate avery much longer period than two 
months, before it could be reasonably said that he 
comes within the definition of that term ins. 2 (1), 
Dekkhan Agriculturists’ Relief Act Tulsidas Dhun- 
jee v. Virbussapa (1), referred to, 

In a suit for recovery ofa sum of money, the 
Court decreed the claim on February 20, 1°32, hold- 
ing that the defendant was not an agriculturist. 
On March7, 1932, the judgment-creditor filed a 
darkhast aud attachment was ordered to issue on 
March 9, 1932, and on April 21, 1932, the Court — 
orderei that the attached property should be sold, 
Subsequently, in reply to the notice issued under r, 66 


5e0 


of O. XXI, Civil Procedure Code, the principal de- 
fendant putin a written statement contenaing that 
he was an agriculturist and that his property could 
not be attached or sold by reason of s, 22 of the 
Dekkhan Agriculturists’ Relief Act : 

Held, that as the judgment-debtor was not an agri- 
culturist on February 20, 1932, it was impossible for 
him to have acquired agricultural status by April 21, 
1932, and that the finding of the lower Court 
regarding the status of the judgment-debtor related 
to the date of the decree and not to the date of the 
filing of the suit. Mulji v. Goverdhandas (2), refer- 


red to. 
Held, also that the date at which the status was to 


be determined was the date of the order for sale 
and not the date on which the subsequent order was 
made after issue of notice under O. XXI, r. 64, Civil 
Procedure Code. 


F.C. A. from the decision of the First 
Class Subordinate Judge, Sholapur, in 
Darkhast No. 427 of 1932. 


Mr. A. A. Adarkar, for the Appellants, 

Mr. P. V. Kane, for the Respondent. 

Broomfield, J.—This is an appeal in 
execution proceedings, and the question is 
whether the appellants, who were held to 
be non-agriculturists in the suit from ae 
this appeal arises, can claim the status o 
agriculturist in execution proceedings. The 
suit was filed on March 16, 1931, and it 
was to recover a large sum of money in 
connection with dealings in cotton. There 
was an issue as to whether the defendants 
were agriculturists, and the findings was 
in the negative. The suit was accordingly 
decreed on February 20, 1932, On March 7, 
1932, the judgment-creditor filed a darkhast 
and attachment was ordered to issue on 
March 9, 1932, and on April 21, 1932, the 
Court ordered that the attached property 
should be sold. Subsequently, in reply to 
the notice issued under r. 66 of O. XXI, 
Civil Procedure Code, the principal defend- 
ant put in a written statement contending 
that he was an agriculturist and that his 
property could not be attached or sold by 
reason of s. 22 of the Dekkhan Agricul- 
turists’ Relief Act. The trial Judge has 
held that, as the judgment-debtor was not 
an agriculturist on February 20, 1932, it 
was impossible for him to have acquired 
agricultural status by April 21, 1932, and 
accordingly he refused to allow him to 
produce evidence and ultimately ordered 
execution to proceed on April 12, 1933. 
I may mention that the written statement 
claiming agricultural status was put in on 
August 18, 1932, and the subsequent delay 
in the proceedings was due to unsuccessful 
attempts by the judgment-debtor to get the 
proceeding stayed. 

Now, I think, it is clear that if the appel- 
lant isto be taken to have been a non- 
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agriculturist on February 20, 1932, the date 
of the decree, the trial Judge is perfectly 
right is holding that he could not have 
become an agriculturist within the defini- 
tion by April 21, 1932, that is, in the period 
of two months. There is a decision of 
Mr. Justice West in Tulsidas Dhunjee v. 
Virbussapa (1), to the effect that a man 
must have gained his livelihood by farming 
for at least one full agricultural season to 
acquire the condition of an agriculturist 
under the Act. That wasa case in which 
the parties claimed to be agriculturists 
under the first part of the definition in s. 2 
of the Act, that is to say, they alleged that 
their income from agricultural sources 
exceeded their income from other sources, 
and the decision might have been based on 
the impossibility of deciding a question of ac- 
counts of that kind without having accounts 
forafullyear. Mr. Adarkar, who appears for 
the appellant, says that he does not rely 
upon that part of the definition, His case 
is that his client now personally works in 
the fields, so that he claims to come within 
the second part of the definition in s. 2. 
But the definition requires that aman should 
ordinarily engage personally in agricultural 
lahour. In my opinion, it would be im- 
possible to say that a man who has been 
a trader can merely by working in the field 
for a couple of months acquire the statue of 
an agriculturist on the ground that he 
ordinarily engages personally in agricul- 
tural labour, and it would be necessary to 
have evidence as to a full agricultural 
season, or at any rate a very much longer 
period than two months, before it could 
be reasonably said that he comes within 


the definition. The only difficulty which we 


have felt over this case is as to whether the 
period taken by the trial Judge is the 
proper period. Mr. Adarkar has contend- 
ed, first of all, that the finding in the suit 
that his client was not an agriculturist 
must be held to relate to the time when 
the suit was filed, that is, March 1, 1931, 
in which case more than a full agricultural 
reason would have elapsed by the time the 
order for sale was made. But the finding 
on the issue asto status was given at the 
time the suit as a whole was disposed of 
and the trial Judge refused instalments on 
the ground that defendant No. 1 was not an 
agriculturist. The finding as to status, 
therefore, speaks from the date of the 
decree, and the lower Court was right 
in holding that the appellant must be 
taken to have been a trader and not an 
(1) 4B 624, 


w 


~ 
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agriculturist up to February 20, 1932. In 
that connection I may cite Mulji v. Gover- 
dhandas (2). f 

The next point urged was, that the date 
at which~status is to be determined in exe- 
cution proceedings is the actual date of the 
sale. ‘Ihe actual date of the sale, however, 
is some indeterminate point in the future. 
The Court may fix a date, but as has 
happened. in this case, various cireumstances 
may lead-to the date being postponed. It 
is obviously necessary to have some definite 
point of time at which the status is to be 
determinéd, and that point of time must, 
we think,-be the date of the order for sale. 
The question then, is, whether the material 
date is the-date of the order of April 21, 
1932, which was presumably an order made 
under r. £4 or O. XXI of the Code, or that 
of the rder subsequently made in April, 
1933, after the issue of notice under r. 66. 
The qvestion is by no means free from 
difficulty, for, as has been frequently point- 
ed cut, the provisions of the Dekkhan 
Agriculturists’ Relief Act are extremely 
difficult to-construe. On the whole, we are 
of opinion that the trial Court is right in 
taking April 21, 1932, as the material date. 
It is true that that order was in a sense a 
preliminary order, that is to say, the Court 
might have: had to withdraw it if the judg- 
ment-debtor had been able to prove that he 
had acquired the status of an agriculturist, 
But what the judgment-debtor would have 
to prove, in our opinion, is that he had 
beccme an agriculturist at the date when 
the orcer under r. 64, was mzde, and that, 
in view of what I have said already, it was 
obviously impossible. for him to do. Even 
if one were to take the date of the appel- 
lant's written statement, August 18, 1932, 
that is the date on which he claimed a new 
statue, as the date with reference to which 
the statvs was-to be determined, that would 
make no material difference to our decision. 
For, even if we were to be satisfied that 
the appellant had worked for six months in 
the fields, inasmuch as he had until that 
time Eten a trader, we should not have 
been prepared to say that he was an agri- 
culturist within the definition. But, as 
I say, wetbink the relevant date is April 2], 
1932, the date of the crder -for sale under 
r. 64. The lower Court was right, there- 
fore, in refusing. to allow the defendant to 
adduce evidence. - 

The appeal fails and must be dismissed 
wilh ccsts. 


(2) 76 Ind. Oas. 148; 24 Bom. L R 1291; A I R 1923 
Bom. 36. 
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Barlee, J.—I agree and have nothing 


to add. 


N. Appeal dismissed. 


PATNA HIGH COURT 
Criminal Appeal No. 66 of 1934 


and 
Government Appeal No. 5 of 1934 
, July 25, 1934 
MouBAMMAL Noor AND Lousy, JJ. 
MAHABIR SINGH AND orHers-— 
APPELLANTS 
versus 
EMPEROR—~ Opposite PARTY 

Practice—Possession given by Civil Ceurt—Duty 
of Criminal Court to respect and maintain that 
possession — Criminal trial—Auction-purchaser of 
judgment-debtor's property put in possession by Civil 
Court—Judgment-debtor assaulting him and claiming 
right of private defence—Judgment-debtor, if pro- 
tected—Criminal Procedure Code (Act V of 1898), 
s. 145— Isolated act of trespass, if amounts to posses- 
sion—Penal Code (Act XLV of 1860}, s. 34—Assault 
by more persons than one in furtherance of common 
intention —Death following—All persons, if res- 
ponsible for death. 

It isthe duty of the Criminal Court to respect, 
maintain and preserve the possession given by the 
Civil Court. It is the duty of the Criminal Court 
to give all the help provided bylawtothe man who 
has been putin possession of a property by the 
Oivil Court. [p. 595, col. 1.] 

It is preposterous to claim for a judgment-debtor, 
whose property has been sold in execution of a 
decree, aright toassault the auction-purchaser who 
has been put in possession of the property by the 
Civil Court and was protected by the Oriminal 
Court in keeping that possession when he goes to 
the land armed with the delivery of possession and 
supported by the orders of the Criminal Courts, [p. 
549, col. 2.] . 

An isolated act of trespassdoes not constitute pos- 
session of the wrong- doer as against the rightful owner 
im possession. [p. 596, col, 1.] 

When more persons than one assault another, the 
result of which is the death of the latter, it is not 
necessary to prove which particular wound was 
caused by which particular accused and who inflicted 
the fatal wound. Such evidence in most cases will 
not be ‘available. Section 54, Penal Code, has been 
enacted to prevent miscarriage of justice in such 
cases and all are responsible for the death which 
follows if it was caused in furtherance of their 
common intention. [p. 596, col. 2.] 

Mr. B. P. Jamuar, for the Appellants. 

The Assistant Government Advocate, for 


the Crown. 

Mohammad Noor, J.—The facts of the 
case arethese. One Barho Babu purchased 
in execution of his mortgage decree against 
accused, Malu Singh, about 21 bighas of 
land belonging to him situated in village 
Barhauna, Police Station Hasua, District 
Gaya. One of the plots so purchased was 
plot No. 4714 in khata No. 955 where the 
occurrence, the subject-matter of the present 
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case, took’ place. According to the prosecu- 
tion possession was delivered to the decree- 
holder auction-purchaser on March 129, 
1932, and was formally taken on his behalf 
by the witness, Ramlal Singh, his servant, 
The defence, however, denied this delivery 
of possession, and I shallrefer to it later. 
Next day after this delivery of possession 
there was an apprehension of a breach of 
the peace, as Barho Babu’s men wanted 
to harvest the standing rabi crop., The 
Police. of Hasua inquired into the matter 
and reported for an action under s. 144, 
Criminal Procedure Code. Notice under 
that section was issued against Malu Singh 
and others by the Sub-Divisional Magis- 
trate of Nawadah on March 15, 1932, and 
made absolute on May 6, 1932. In the 
meantime, the Civil Court accepted the 
report of delivery of possession and dis- 
posal of the execution case on April 1, 
1932. ` 
Im April of the next year Malu Singh 
and his party seem to have created trouble 
again, and a second order made under 
5. 144, Criminal Procedure Code, was 
passed by the- Sub-Divisional Officer of 
Nawadah cn April 11,1933. The accused’s 
party were forbidden from going near 
the land sold, and the Police were ordered 
to arrest Malu Singh and his men if they 
did so. The Sub-Divisional Officer had 
contemplated a proceeding under s. 107, 
< Criminal Procedure Code, but withheld 
it for the time being. In the meantime, 
there was a case against the accused 
party for assaulting Barho Babu’s men and 
removing some rabi crop. The case ended 
in acquittal. The accused in that case 
(Malu Singh and others), however did not 
claim possession over the disputed lands; 
rather they admitted the possession of 
Barho Babu. There are passages in the 
judgment of that case, which show that 
Barho Babu’s men harvested the crop with 
the aid of the Police. 


The accused seem to have created trouble ` 


once more, and a case under s. 107, Cri- 
minal Procedure Code, was started against 
‘them. They appeared, and admitted the 
possession of Barho Babu and undertook 
not to go near the land. In view of this 
attitude the Sub-Divisional Magistrate 
dropped the proceeding on July 21, 1933. 
According to the prosecution, Barho Babu 
had planted paddy crop in some of the 
fields. On November 15, 1933, Prasad Singh, 
gomasta of Barho Babu, along with some 
Barahils and labourers went to harvest the 
paddy of plot No, 4714, The reaping was 
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finished some three gharis before sunset 
and some bundles were removed to the 
khalian. Only five bundles had to be 
removed when the accused with about 
50 men armed with garasas, lathis and 
spears appeared on the scene. The re- 
maining five bundles had been lifted by 
five labourers when the accused Malu 
Singh and Bani Singh instigated an 
assault, Four labourers managed to run 
away, but the fifth Bhattu Pasi 
overtaken by the mob and was assaulted 
by the accused Bhattu Singh and. Mahatir 
Singh with garansas, by Rami Singh 
with a lathi and by Shamdeo Singh with 
a spear. The gomasta, Prasad Singh, was 
also assaulted by Amo Singh, Biso Singh 
and Kailash Singh by the former two 
with garansas and by the third with a 


spear; accused, Ragho Singh and Kokil’, 


Singh, are also said to have struck him 
with lathis. Bhattu Pasi was very seriously 
wounded, and ultimately died on Nov- 
ember 23, 1933. . ; 

Lachhmi Singh, a Barahil of Barho 
Babu, lodged a first information before 
the Police, and thirteen accused were sent 
up for trial. The Committing Magistrate, 
the Sub-Divisional Officer of Nawadah, 
discharged the four accused, Kokil Singh, 
Ragho Singh, Mato Singh and ` Sukh- 
deo Singh as he found the evidence 
against them unsatisfactory, and commit- 
ted the remaining nine accused to the 
Court of Session. Later on, the District 
Magistrate of Gaya ordered committal of 
the four accused also, who had been 
discharged by the Committing Magistrate, 
and all the 13 accused were placed on 
their trial. 


The learned Additional Sessions Judge - 


drew up fresh charges against the accused 
persons, Mahabir Singh, Bbattu Singh 
and Shamdeo Singh were charged under 
ss. 143 and 304, Penal Code; Rami Singh 
was charged under ss. 147 and 304, Penal 
Cole; Biso Singh and Amo Singh under 
ss. 148, 324 and 304-149, Penal (ode, 
Malu Singh under ss. 147 and 203/149, 
Penal Code; Kailash Singh under ss. 148, 
326 and 304-149, Penal Code; Bansi Singh 
under ss. 148 and 304/149, Penal Code, 
and the remaining four accused, Kokil 
Singh, Ragho Singh, Malu Singh and 
Sukhdeo Singh underss. 147 and 304/149, 
Penal Code, The common object 
mentioned in the charge of rioting was 
forcibly preventing the men of Barho Babu 
from removing the harvested paddy, The 
charge of culpable homicide related tq 


was | 


& 
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the death of Bhattu Pasi, and those under 
ss. 324 and 326, Penal Code, related to the 
hurt caused to Prasad Singh. 

The defence of the accused was a denial 
of the delivery of possession. It was 
urged that the delivery of possession and 
the subsequent proceedings taken before 
the Magistrate were all paper transactions, 
and that in spite of them Malu Singh 
continued in possession of the land and 
had planted paddy in the plot in question. 
It was said by them that on the day of 
occurrence Barho Babu sent a mob to 
forcibly cut the paddy. Malu Singh and 
his relations were unable to go on account 
of some bereavement in the family. They 
therefore sent some men of village 
Bhatsendi who had come to them for 
condolence, and these Bhatsendi men 
men of Barho Babu and 
that they were. justified in doing so in 
the exercise of the right of private defence 
of property. 

The assessors found the four accused, 
who were discharged by the Committing 
Magistrate not guilty, but they found the 
remaining nine accused guilly and further 
found that Barho Babu was in possession 
of the field. The learned Additional Sessions 
Judge however disagreed with the opinion 
of the assessors regarding the possession of 
the field, held that the actual possession of 
the land was with Malu Singh, gave the 
accused right of private defence of pro- 
perty and acquitted all of them of rioting 
and connected offences. He however held 
that four of. the accused, Mahabir Singh, 
Bhaitu Singh, Biso Singh and Amo 
Singh, had exceeded their right of private 
defence. Accordingly he convicted the first 
two under s. 304, Penal Code, and sen- 
tenced them to four years’ rigorous impri- 
sonment, and the last two under s. 324, 
Penal Code, and eentenced them to three 
months’ rigorous imprisonment. These 
four persons appealed to this Court, which 
came up for admission before James, J., 
and myself. We thought that on the facis 
disclosed the learned Sessions Judge was 
wrong in giving the accused the right of 
private defence of property. We also 
thought that his view on the effect of a 
delivery of possession by the Civil Court 
was wrong. These errors had led to a 
failure of justice. We therefore, while admit- 
ting the appeal of the convicted persons, 
issued notice cn them as well as on 
the other accused persons who were altoge- 
ther acquitted, to show cause why a re-trial 
should not be ordered for the offences of 
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rioting, etc. Later on, the Local Government - 
being dissatisfied with the order of ac- 
quittal passed by the learned Additional 
Sessions Judge, preferred an appeal under 
s. 417, Criminal Procedure Code. The 
appeal of the four convicted persons and 
the appeal of the Local Government have 
been heard together. Ja view of the. 
Government appeal there is no necessity 
to take action -on the notice issued by 
the Court. 

There is no doubt that the learned Ad- 
ditional Sessions Judge took a wrong view 
of the fact and effect of the delivery of 
possession and of the law of private de- 
fence of property. His finding about the 
delivery of possession is somewhat in- 
consistent. On the one hand, he is doubt- 
ful whether the Civil Court peon ever 
went to the spot; on the other, he 


observes : ee 
“that the series of litigation showed that the delivery 
of possession by the Civil Qourt was merely sym- 
bolical and not actual.” k 


As to the fact of delivery of possession, 
the reasons of his doubts are the absence 
of the peon, the witnesses and the drum- 
beater from the witness-box. The peon 
was summoned, but being on leave could 
not be found. I fail to understand what 
further light the peon could have thrown 
on the question of the delivery of posses- 
sion, as I shall presently show that the 
delivery of possession ina case like this is’ 
a purely formal proceeding. The peon. 
could have said nothing more except 
what is mentioned in his report. Ramlal 
Singh, who received the delivery of posses- 
sion on behalf of Barho Babu, has been 


examined and the learned Judge has 
given no reason for disbelieving this. 
witness. First of al), there is a presumption 


that judicial and official acts were regularly 
performed. No doubt, this presumption can 
be rebutted, but there must be cir- 
cumstances to show that they were 
not regularly performed. In this case 
the delivery of possession was accepted 
by the Court on April 1, 1902, On 
the next day after the delivery of 
possession Barho Babu'a men attempted 
to harvest the standing rabi crop. There 
was an apprehension of a breach of the 
peace. The Police went to tha spot and 
made inquiries and reported for action 
being taken against Malu Singh and 
others. The Magistrate on the basis of 
the delivery of possession issued notice on 
the accused persons, and ultimately made 
it absolute. The claim of delivery of 
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possession was made to the knowledge of 
Malu Singh and his assailanis. If, as 
they asserted, there was no celivery cf 
possession, they had ample time io goto 
the Civil Court which, as I have said, did 
not pass orders till about two weeks later. 
This delivery of possession was relied upon 
by the Criminal Cour! on three diferent 
occasions. It was the basis of the claim 
of Barho Babu’s men. Itwas freely staied 
in the criminal case in which Malu Singh 
and others were prosecuted for causing 
hurt to Barho Babu’s men. I fail to 
understand what earthly benefit Barho 
Babu and his men could have in sup- 
pressing the writ of delivery of possession 
and in, having a bogus report submitted 
by the peon. The circumstances show 
that they did not doso, They proclaimed 
this fact the next day after the delivery 
of possession. Taking all the facts inio 
consideration, J have absolutely no doubt 
in my mind that the peon went to the 
spot and did deliver possession to Ramlal 
Singh, servant of Barho Babu. 
As to the observaticn of the learned 
Judge about “actual” and ‘‘symbolical” 
possession, I wish to discuss it rather in 
detail, as unfortunately the use of the 
expression “symbolical” and “actual” in 
some decisions has sometimes been mis- 
understood and has in some instances 
occasioned failure of justice. The words 
“actual” and “symbolical” possession find 
no place in the Civil Procedure Code. 
The Code requires the Court which passed 
a decree for possession of an immovable 
property or sold it to an auction- purchaser, to 
put the decree-holder or the auction-pur- 
chaser as the case may be in possession 
of the same. ‘The relevant rules are 
35, 36, 95 and 96 of _O.XXI. The first 
two relate to the delivery of possession to 
-the decree-holder, who has obtained a 
decree for possession of a property and 
the other two refer to delivery of possession 
to an aution-purchaser. In both cases 
there are two modes of delivery of pos- 
session dependent upon the nature of the 
possession of the judgment-debtor, who is 
being dispossessed from the property. If 
the property is in occupation of the judg- 
ment-debtor or of some person on his 
behalf, etc., the Court is to give posses- 
sion to the decree-holder or auction-pur- 
chaser or somebody authorized on his 
behalf, and if necessary, remove any 
person who refuses to vacate ihe same. 
lf, on the other band, the property is not 
in occupation of the judgment-debtor, but 
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is in occupation of some tenant or other — 


person entitled to remain in the occupa- 
tion of the same, the delivery of possession 
is to be given by proclaiming to the 
occupant by beat of drum or other 
customary mode. For the sake of brevity 
the first mode of delivery of possession 
may be called, if one likes to do so, 
“actual” and the other “symbolical,” but 
the effect of both as against a judgment- 
debtor is exactly the same. He has been 


dispossessed by the order of the 
Court. 
In the case before us the writ of 


delivery of possession was issued under 
O. XXI, r. 95, which provides for delivery 
of “actual” possession, and not ‘‘symbolical” 
possession, as the lands sold were in 
occupation of the  judgment-debtor, 
Symbolical possession could not have been 
given in this case. How actual delivery 
of possession is to be effected must depend 
upon the nature of the property. If the 
property the possession of which is to be 
delivered is, for instance, a house occupied 
by the judgment-debtor, the bailiff or 
other person deputed by the Court must 
remove the judgment-debtor from the 
house and put the auction-purchaser in 
occupation of it. This is what is provided 
in r. 95 read along with the form of the 
writ as given inthe Appendix tothe Code. 
But if on the other hand, the property 
is land or jungle or hills or tank or 
under-ground minerals, it is obvious that 
the nature of the property precludes the 
auction-purchaser being put in actual 
occupation of it by the bailiff. The only 
thing which can be done in such a case 
is purely a formal making over of posses- 
sion by the bailiff. He is to say that he 
has putthe auction-purchaser in possession 
of it and the receiver of possession is to 
say that he has received it. Nothing else 
is to be done. Nevertheless it is actual 
possession, and not symbolical. The learned 
Additional Sessions Judge was in error 
when he said that the Civil Court gave 
symbolical possession, 
possession. The Civil Court did exactly 
the opposite. It issued its writ under r. 95, 
and the peon formally put the auction- 
purchaser in possession of the prop- 
erty. $ 

It is wrong to think that there are two 
kinds of delivery of possession; one actual 
and the other symbolical independent of 
the nature of possession of the judgment- 
debtor. Even if the delivery óf possession 
was symbolical, its effect against the 


and not actual. 


Zá 
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judgment-debtor was the same: Vide 
Pratap Udainath Sahi v. Sunderbans 
Koer (1). I am, therefore, clearly 


of opinion that by the delivery of pos- 
session by the peon Barho Babu got actual 
possession of the property with title, a 
possession which it is the duty of the 
Criminal Court to respact, maintain and 
preserve. It is the duty of the Criminal 
Court te give all the help provided by 
law to the man who has been put in 
possession of a property by the Civil Court, 
and the action taken by the learned Sub- 
Divisional Magistrate of Nawadah was 
perfectly correct. The learned Sessions 
Judge has remarked that the Sub-Divisional 
Officer ought to have started a proceeding 
under s. 140, Criminal Procedure Code. 
This is exactly what he ought not to have 
done, and he was perfectly right in not 
adopting that course. The first proceed- 
ing in his Court was started a day or 
two after the delivery of possession by the 
Civil Court. It would have been illegal 
for him to start a proceeding under s.-145, 
to try and decide the question of posses- 
sion between the - auction-purchaser, who 
was given possession of the property by 
the Civil Court a few days before, and 
the judgment-debtor who was ousted from 
it. lt was his duty to recognize the delivery 
of possession given by the Civil Court, 
give effect to it and forbid any interfer- 
ence with such possession by the judgment- 
debtor, as in fact he did. 

-The next point to be considered is whe- 
ther in the circumstances of the case the 
accused, or any other person who went 
on the day of occurrence to resist the 
removal of the harvested paddy from the 
field in question had any right of private 
defence. Now, 
Criminal Court respects is a peaceful 
possession. A Criminal Court maintains 
@ man in possession when his possession 
is peaceful, and expects the man who 
claims title in that property to have the 
matter settled in the Civil Court. No 
such question arises in this case. 
Babu had perfect title to the property 
and was given possession by the Civil 
Court. I am unable.to accept the plea 
of the defence that in spite of the delivery 
of possession and the various orders of 
the Criminal Court, in spite of their 
undertaking not to go near the land, and 
in spite of their repeated denials that 
they were in possession of the land, they still 


(1) 71 Ind, Oas. 999; A I R 1923 Pat. 76; 24 Or. L J 
279;3 PLT 428, 
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continued to be in possession of the disputed 
land. The learned Additional Sessions Judge 
has remarked that the undertaking was given 
for fear of a proceeding under s. 107, 
Criminal Procedure Code. It was certainly 
so, but it was nevertheless surrender of 
claim of possession. They cannot now 
plead right to private defence of prop- 
erty. Barho Babu and his men were all 
along alert and were always seeking 
protection of the Criminal Court whenever 
there was an attempt on the part of Malu 
Singh and othersto disturb his possession. 
He and his men are not likely to have 
allowed Malu Singh and his men to remain 
in peaceful possession of the land in 
spite of the fact that Barho Babu and 
his men were all along being protected 
by the Criminal Court. Under the cir- 
cumstances it is futile to argue that there 
was a right of private defence. The only 
thing which appears from the undisputed 
facts is that in spite of the delivery of 
possession and the various orders of the 
Criminal Court Malu Singh was trying 
to stick to the land, and this may explain 
that the ridge betweén the plot in question 
and the land of Malu ‘Singh was found 
broken. That he regained such a pos- 
session of his lost property, which entitled | 
him to defend it against the rightful 
auction-purchaser, is out of the question’. 
I go further. Assuming for the sake of 
argument that Malu Singh managed sur- 
reptitiously to plant some paddy in some 
of the lands in dispute, that would not 
give him such a possession as ‘would 
justify any Court to give him any right-of 
private defence. S 
It is preposterous to claim for a judgment- 
debtor, whose property has been sold in 
execution of a decree, a right to assault 
the auction-purchaser who has been put 
in possession of the property by the Civil 
Court and was protected by the Criminal: 
Court in keeping that possession when he 
goes to the land armed with the delivery, 
of possession and supported by the orders 
of-the Criminal Courts. The last order’ 
of the Criminal Oourt was on July 25;' 
1933, when Malu Singh admitted the’ 
possession of Barho Babu and under- 
took not to go near the land. This 
was just the time when the padiy 
crop had to be transplanted, and I cannot 
conceive that afterall this, Barho Babu'g 
men allowed Malu Singh _.to peacefully 
plant- paddy in the land in dispute. Mr, 
Jamuar, who has appeared on behalf of 
the acsusad has arguad that Barho Baby 
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slept over his rights end allowed Malu Singh 
to ccntinue in possession. This is exactly 
what Barho Babu never did. He all along 
asserted his right end pcssession and 
whenever he apprehended irouble, be sought 
protection of ihe Criminal Court and always 
received it. I am, therefore, unable to 
bélieve that the paddy crop, the removal 
of which caueed this riot, was in fact 
planted by Malu Singh. Evenif it was, 
it had noeffect whatsoever on the posses- 
sion of Barho Babu under the circum- 
stances of the case. An isolated act of 
trespass does not constitute possession of 
the wrong-dcer as against the rightful 
owner in possession. Taking a view most 
favourable io the accused, there was a 
struggle for possessicn and Malu Singh 
went to take possessicn by force. There- 
fore, those who wanted to prevent the 
removal of thecrop by force were members 
of a unlawiul aseembly and were guilty 
of rioting. 

The only question, which now remains 
to be decided, is which of these accused 
persors have been proved to have com- 
mitted the offence of rioting, and whether 
some of them, who have been charged 
for specific cffences of culpable homicide 
and hurt, are guilty of those offences, 
and what punishment they deserve. Out 
of the 13 perscns before us, four persons, 
namely, Kokil Singh, Ragho Singh, Mata 
Singh and Sukhdeo Singh, as I have 
said, were discharged by the Committing 
Magistrate and were found not guilly 
by the assesscr8. The evidence against 

. them is not sostrong as against the other 
aceused persons, though all of them were 
named in the first information, Kokil 
Singh and Ragho Singh are brothers of 
» of Malu Singh; Sukhdeo is son of Kokil 

“and Mato is the brother .of accused 
Bansi. In a case like this there is scme- 
times a tendency to implicate the whole 
family even if some of them were not 
present in the riot. No specific act is 
attributed to them. Witness, Karwa 
Rajwar has stated that Ragho and Kokil 
struck Prasad Singh, but he did not 
state tLis before the Police and ihough 
he identified Mato Singh and Sukhdeo 
Singh in Court he did not name them 
befoie the Police. This witness cannot 
therefore ke relied so far as these four 
accused persons are concerned. There 
only remains against these men the 
evidence of Lachmi Singh, P. W. No. 4, 
Nem<hari Pande, P. W. No. 5 and Gajadhar, 

P, W. No. 6. Taking all the circumstances 
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into consideration, I am inclined toaccepi 
the opinion of the assessors and give these 
four accused persons the benefit of doubt 
and uphold their acquittal, 

There remains the case of the remain- 
ing nine accused persons. There is an 
overwhelming mass of evidence against 
them and nothing has been shewn why 
the witnesses, who have come forward to 
prove the case against them, should not 
be believed. Bansi Singh has pleaded 
alibi and called a witness to prove that 
on November 15, 1933, he was at Nawadah 
when he purchased a court-fee stamp ticket. 
Even if this witness be believed, he 
does not establish alibi. Nawadah is not 
far away fromthe place of occurrence, 
and the witness was not ableto givethe 
time. Apart from this, Bansi Singh had 
no business to purchase the stamp on that 
day. It was required for a copy, and 
requisition wasnot made till November 16. 
I also believe ihe witnesses when they 
depose about Mahabir, Bhattu Singh, 
Shamdeo Singh and Rami Singh beating 
Bhattu Pasi and Biso Singh, Amo Singh 
and Kailash Singh assaulting Prasad 
Singh. The learned Sessions Judge 
acquitted Shamdeo Singh and Rami Singh 
of the offence under s. 304, Penal Code. 
His reasons are not convincing. He has 
acquitted Shamdeo on the ground that 
though this accused was mentioned in the 
first information as being armed withthe 
spear, there is no mention there that he 
struck Bhattu Pasi, with that weapon. 
Such details cannot be expected in a 
first information, and this omission, in my 
opinion, is no ground for  disbelieving 
those witnesses who prove that Shamdeo 
Singh did in fact strike Bhattu Pasi with 
a bhala. A punctured wound was found 
on the person of ithe deceased. Rami 
Singh has been acquitted by the learned 
Judge on the ground that he was aimed 
with a lathi and struck the deceased with 
it and this assault could not have been 


fatal, as only one wound on the head 
. was fatal which was in all likelihood 
caused by a g-rasa, Here again the 


learned Additional Judge is wrong. When 
more persons than ope assault another, the 
result of which is the death of that man, 
it is not necessary to prove which par- 
ticular wcund was caused by which 
particular accused and who inflicted the 
fatal wound. Such evidence in most cases 
will not be- available. Section 34 has 
been enacted to prevent miscarriage of 
justice in such cases. 


“a, 
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If more persons than one beat a person 
with dangerous weapons and attack him 
on the vital part of his body, all of them 
are responsible for the death which 
follows if it was caused in furtherance of 
their common intention. In my opinion, 
therefore, Mahabir Singh and Bhattu Singh 
have been rightly convicted under s. 304, 
Penal Code. I would also convict Shamdeo 
Singh and Rami Singh of that offence and 
set aside their acquittal. The learned 
Additional Sessions Judge convicted, as 
1 have said, Biso Singh and Amo Singh, 
under s. 324, Penal Code, for causing hurt 
to Prasad Singh, but he has acquitted 
Kailash Singh for the offence under s. 326, 
Penal Code, on the ground that the fact 
that he assaulted Prasad Singh with a 
bhala is not mentioned in the first in- 
formation. For the reasons which I have 
already given, such an omission is no 
ground for disbelieving the witnesses who 
come and prove it. I would convict this 
accused Kailash Singh of the offence under 
s. 326, Penal Code, for causing grievous 
hurt to Prasad Singh and set aside his 
acquittal of that charge. (His Lordship 
then passed separateorders on the several 
accused and concluded the judgment). 

Luby, J.—I agree. 

D. Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1855 of 1933 
December 22, 1933 
BocKLAND, J. 

On difference of opinion between 
Lort-Wruiams AND M. O. Guoss, JJ. 
SHOBHARANI DATTA-—APP#LLANT 

versus 
SANTOSHKUMAR BAKSHI—Responpeyt 


Praccice—Second appeal—Difference between Judges 
—Reference of case under cl. 36, Letters Patent (Cal ) 
—Hovidence in second appeal—If to be scrutinized in 
same way as by trial Court—Civil Procedure Code 
(Ax V of 1909), s. 100 —Genuineness of signature, if a 
question of fact—Interference in second appeal in 
finding of fact, when to be made. 

Per Buckland, J —Oa the question of the admission 
of the appeal, there are three courses open to the 
Judges constituting a Division Bench of two Judges: 
either to concur in rejectingit, .orto concurin 
admitting itor to differ. If they differ, it is possible 
for the one to give way tothe other. But thatis a 
matter purely between the Judges themselves and 
itis not a practice inthe technicalsense so as to 
imposea rule upon the Bench lfone of the Judges 
will not give way tothe other and they deliver dis- 
sentient judgments, the case must be referred under 
cl. 35 of the Letters Patent toa third Judge to decide 
oe the appeal should be admitted. [p. 599, col. 
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Tt is not the duty of an Appellate Court [ to 
scrutinize the evidence with the same elaboration 
of detail as isto be expected from a Court of first 
instance. fp 600, col, 1) i 

Per Buckland and Lort-Williams, JJ., (M, C. 
Ghose, J. contra)—A second appeal ought not to'be 
admitted merely on a question of the genuineness of à 
signature which is a pure question of fact. g 

Per Curiam. —The High Court in second appeal 
cannot interfere with findings of fact unless they are 
based on a misconception of evidence or some mistake 
which has arisen in consideration of the evidence in 
the lower Court, The provisions of the Oivil Pro- 
cedure Code with regard to admissions of second 
appeal in the High Court ought to be strictly en- 
forced, . d 

Messrs. Samarendrakumar Datta and 
Tarakeshwarnath Mitra, for the Appel- 
lant, i 

Lort-Willlams, J.—This is an appeal 
from a decision of the Officiating Addi- 
tional Subordinate Judge, Burdwan, re- 
versing a decision of the Munsif of 
Burdwan. y l 

The suit was for a declaration that a 
mortgage bond, alleged to have been 
executed by Panchukrishna Bakshi, who 


was the plaintiff's fourth brother, was a -` 


spurious and fabricated document, that 
there was no consideration for it, and 
that it was void. The bond purported 
to have been given on Poush 10, 1337, 
in favour of the defendant, Sreemati 
Shobharani Datta for a sum of Rs. 150, 
which, it was alleged, had been lent by 
this woman to Pancnukrishna. Panchu- 
krishna died within two months of the alleg- 
ed date of the bond and it was registered 
after his death. ; 

The plaintiff's allegation was that the 
alleged signatures of Panchukrishna on 
the bond did not tally with his admitted 
signatures o1 other documents and that 
consequently the document was a fabrica- 
tion, and the allegation that this woman 
lent Panchukrishna Rs. 150 upon it was. 
untrue. < ies 

The Munsif came to the conclusion that 
the signatures were genuine and tbat 
consequently the document was genuine, 
and had been given in respect ofthe loan 
alleged to have been made by Sreemati 
Shobharani Datta. : 

The Officiating Additional Subordinate 
Judge disagreed with this finding and 
came to the conclusion that all the 
signatures upon ths document, excépt one, 
were forgeries, and that no loan had been 


made by this woman to Panchukrishna, 
Ths reasons why he came _to this conclu- 
sion were the following: Panchukrishna’s 


alleged signature upon the first page of 
the bond, upon which the stamp appears, 
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was genuine, as it tallied with Panchu’s 
admitted signatures. The rest of the 
signatures were forgeries, because they 
differed altogether from his admitted 
signatures and from the first signature 
on the bond. The learned Judge deduc- 
ed from these and other facts, to which 
I will refer in a moment, that Panchu 
signed the first: page with the stamp upon 
it in blank and that, after his death, the 
other pages were added to the bond, and 
fhe -signatures forged upon them, in 
furtherance. of a conspiracy between the 
defendant's uncle, one Phakir Mitra, and 
‘the defendant and the witnesses called 
on her behalf. 
of this deduction, there was the fact that 
the document was not registered until 
after Panchu’s death: Secondly, that Panchu 
did, in fact, owe Rs. 150 to Phakir Mitra 
for medicines supplied to him, which sum 
Goincided exactly with the sum alleged to 
have been lent by the defendant. Phakir 
contradicted another of defendant's 
witnesses, one Jateendramohan De, on the 
point whether: Rs. 150 was owing by 
Panchu to Phakir. Phakir alleged that 
only Rs. 40 was due. The probable reason 
for this was that he appreciated how 
damaging was the coincidence between the 
amount of the debt owed by Panchu to him, 
as stated by Jateendra, and the amount 
of the loan which was alleged to have 
been madé by the defendant. Further the 
Judge fotind that ` all the defendant’s 
witnesses were more or less under the 
influence of Phakir. It seems to me clear 
therefore that the decision of the learned 
Subordinate’ Judge turned solely upon 
questions of fact. 


‘The only suggestion of a point of law, 
which the learned Advocate for the ap- 
pellant has been able to make, is that 
the -Judge wrongly put the onus of proof 
upon the defendant. He based that argu- 
ment upon a statement made in the judg- 
ment on the effect that: 

“defendant did not also offer any explanation for 
not examining herself and her husband in this 
suit to clear their character. It is the positive 
ease of the plaintiff that the defendant is umere 
tool in the hands of her relative, Phakir Mitra, 
and thet she did not lend any money to Panchu- 
krishna. Under these circumstances, if was the 
bounden duty of the defendant to come into the 
witness box and to swear that the bond in suit 
was actually and really executed by Panchukrishna 
that she lent himthe money from her own pocket, 
and that she was not in collusion with her maternal 
unele, Phakir Mitra,” 

In my opinion ik is clear beyond doubt 
that the learned Subordinate . Judge 
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neither put, nor intended to put, any onus 
upon the defendant. What he meant, 
by this sentence in his judgment, was 
that, in face of the positive evidence 
given by the plaintiff that this deed was 
a fabrication and that the alleged 
signatures did not tally with the admitted 
signatures of Panchu, any Court . would 
expect the defendant to give some 
evidence on the point, and go into the 
witness box to contradict what amounted 
to an allegation of fraudagainst her. It 
follows therefore that no point of law 
arises upon this appeal. | 

lt is necessary for me to point out, once 
again, that, on second appeal, this Court 
may consider only points of law. We 
cannot interfere with findings of fact, 
unless those findings have been based upon 
a misconception of the evidence or upon 
some mistake, which has arisen in the 
consideration of that evidence in the 
lower Court. 

I regret that my learned brother does not 
agree with me that this appeal ought to be 
dismissed under O. XLI, r. 11, Civil Proce- 
dure Code. Lam aware that the usual prac- 
tice has been that an appeal is admitted, 
where there is disagreement between the 
Judges, who form the Bench hearing second 
appeals. During the period in which I 
have sat upon this Bench, I have been 
struck particularly with the loseness which 
appears, at times, to have been practised 
with regard to the admission of these 
second appeals. In a considerable pro- 
portion of the second appeals, which have 
come before us for hearing no point of 
law has been discoverable, and the learned 
Advocates for appellants have not even, 
with the greatest ingenuity, been able to 
direct our attention to any such points of 
law. In a large majority of the cases 
coming before us in the O. XLI list, there 
has not been the vestige of a point of law 
for us to consider. The result is that, 
owing to the practice, which seems to have 
been followed, the lists which have to 
be dealt with by this Bench have been 
swelled unconscionably, and there are a 
considerable number of arrears. I am 
convinced that, unless the provisions of 
the Code are more strictly enforced with 
regard to the second appeals, it will not 
be possible for the Vourt to overtake these 
arrears. 

For these reasons, I have thought it ne- 
cessary to state why I consider that this 
appeal ought to be dismissed. As my 
learned brother doesnot agree, the matter 
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will be referred to a third Judge, under 
cl. 36, Letters Patent, to decide the point, 
whether the appeal ought to be dismissed, 
because no grounds for appeal exist 
within the meaning of s. 100, Civi) Pro- 
cedure Code. A 

M. C Ghose, J.—I regret to disagree 
with my learned brother. I agree with 
him that the provisions of the Code ought 
to be strictly enforced before admitting 
second appeal and no appeal ought to be 
admitted, unless it appears to us that the 
Court of appeal below has committed an 
error on a point of law or has made a 
manifest error in consideration of the 
evidence. 

In this case the plaintiffs sued for a 


declaration that a certain registered 
mortgage bond was spuricus, without 
consideration, nuli and void. The Mun- 


sif, who heard the witnesses and tried 
the case, came to the conclusion that 
the bond was genuine, that it had been 
signed by the executant, and that he 
had received consideration for the same. 
The Court of appeal below considered that 
of the four signatures onthe bond, three 
were forgeries and that one had been 
obtained by fraud from the executant. 
On the question of the alleged forgery, 
the Munsif remarked that, in bis opinion, 
the style and look of the. signatures did 
not exhibit any marked difference and that, 
if the plaintiffs relied ou the allegation of 
forgery, they should have obtained the help 
of an expert in the matter. No expert 
was examined on behalf of the plaintiffs. 
The Court of appeal below examined the 
signatures, and upon such examination, 
came to the conclusion that three of the 
signatures were forgeries.- 

I think in this case we ought to send for 
the record and satisfy ourselves whether 
the Court of appeal below-‘was correct in 
his estimation of the alleged signatures. 

It appears that the Court of appeal 
below has also made an error in con- 
sideration of the question whether there 
was consideration foi the bond. On this 
point, he has not at all met the evidence 
which was carefully considered by the 
trial Court. : 

On theee grounds J think that this 
appeal should be admitted, and heard in 
the presence of both parties. ‘On difference 
between their Lordships the case came 
before.) 

Buckland, J.—My learned brothers, Lort- 


Williams and M.C..Ghose, JJ, have un-- 


fortunately differed on the question whether 
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this appeal should be admitted and it 
has been placed before me under cl. 36, 
Letters Patent. On the question of the 
admission of the appeal, there are three 
courses open to the Judges constituting . 
a Division Bench of two Judges: either to 
concur in rejecting it, or to concur In - 
admitting it or to differ. If they differ, 
it is possible for the one to give way to , 
the other. Butthat I concieve, is a matter 
purely between the Judges themselves; 
and though my learned brother, Lort- 
Williams, J., has referred to that as a 
practice, it is not, in my opinion, a 
practice in the technical sense so as to 
impose a rule upon the Bench. [fone of 
the learned Judges will not give way to 
the other and they deliver dissen- 
tient judgments, the present situation 
arises and the case must be re- 
ferred under the Letters Patent to 
a third Judge to decide whether the ap- 
peal should be admitted. It is no doubt 


usval, I do not say the ‘‘practice,” for that 
is a technical term, the use of which 
might lead to misconception, where 


Judges differ as to the admission of an 
appeal for the Judge who would reject it 
to give way. But, for reasons which he 
has expressed, my learned brother, Lort- 
Williams, J., on this occasion, has declined 
so to do and it has been argued ~ that, 
in accordance with such practice, 
the appeal should have been admitted. 
That argument ignores entirely the ques- 
tion whether the appeal is one in which 
a point of law arises and therefore is an 
appeal which should be admitted. 

In my judgment there is no rule of 
practice such as that for which the learned 
Advocate contends, binding upon the 
Judges who differ, and I therefore come 
back to the question whether or not there is 
a point of law upcn which the appeal should 
be admitted and heard. Having now heard 
the learned Advocate for the appellant and: 
read ihe judgment of my learned brothers’ 
not only do I agree with the view which 
my learned brother, Lort-Williams, J., 
has taken, but, if I may for it is not strictly 
within my province, I desire to express 
my agreement with the course he has 
adopted, for tke reasons which he has 
stated. As tothe facts of the case, reference 
may be made to the judgment of Lort- 
Williams, J. His colleague M. O. Ghose, J., 
would admit the appeal, in order that 
the Judges of this Court, by whom the 
appeal may be heard, for it is by no 
means certain, indeed it is improbable that 
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it -would be heard by the same Bench, may 
themselves inspect the mortgage bond in 
suit-and eatisfy themselves “whether the 
Court of appeal helow was correct in his 
estimation of the alleged signatures,” If 


ever there is a question of pure fact, 


the question of the genuineness of a signa- 
ture is such a question. Therule is that 


the findings of the lower Appellate Court, ` 


on questions of fact, are to be accepted 
by this Court on second appeal and, unless 
that rule isto be ignored and such find- 
ings of fact reviewed by this Court, it 
would serve no useful purpose to 
send for the document, for the learn- 
ed Subordinate Judge has found. as 
fact against the appellant on this question. 
My learned brother, M. C. Ghose, J., has 
also observed: í 

‘It appears that the Court of appeal below has 
also made an error in consideration of the question 
whether there was consideration for the bond, On 


this point, he has notat all met the evidence which 
was carefully considered by trial Court.” 


In this connection the learned Subordi- 
nate Judge, in his careful judgment, has 
considered the evidence very fully and 
has observed 

“Lam also fully satisfied that Panchukrisha did 


not receive any consideration in cash from the 
defendant in respect of the bond in suit”. 


Here is another finding of fact, by which 
this Court is bound. I must frankly admit 
that I do not appreciate what my learned 
brother, M. ©. Ghose, J., means when he 
says that the lower Appellate Court has not 
at all “met” the evidence which was care- 
fully considered by the trial Court. The 
Subordinate Judge in his judgment says 
he has “very carefully considered the en- 
tire oral and documentary evidence ad- 
duced by the parties,” upon which he bases 
his findings and he has also discussed it 
at some length. I reject any suggestion 
if such is intended to be made, by my 
learned brother, that it is the duty of an 
Appellate Court by its judgment to scruti- 
-nize the evidence with the same elaboration 
of detail as is to. be expected frem a Court 
of first instance. Sufficient reasons for his 


findings have been given by the learned. 


Subordinate Judge and, as there is no 
point of law to be argued, I agree with 
my learned brother, Lort-Williams, J S 
that this appeal should be dismissed. 

D. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 129 of 1980 
August 7, 1934 


Wort, J. 
RAGHUNANDAN PRASAD SINGH 
AND OTHERS— PLAINTIFFS - APPELLANTS 


VETSUS 
LALIT MOHAN GHOSH—Derenpant 
—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 28,52— 
Go-sharer in possession of raiyati land—Major portion 
incapable of cultivation— Reduction of rent, if can 
be claimed. 

Aco-sharer whois in possession of a part of 
raiyati land, a greater part of which is incapable of 
cultivation, is entitled, apart from ss. 38 and 52, Bengal 
Tenancy Act, to remission or reduction of rent. 


A. from the appellate decree of the Sub- 
Judge, Bhagalpur, dated August 21, 1930. 

Messrs. Iswarinandan Prasad and Raj- 
kishore Prasad, for the Appellants. 

Mr. S. 7. Mazumdar, for the Respondent. 

Judgment.—This was an action for 
rent by the appellants against the defendant 
who was also in possession of 8 annas 
proprietary interest with the plaintiff, The 
defendant purchased in execution of a 
rent decree certain holdings belonging to a 
tenant and proceeded to occupy them. In 
those circumstances the plaintiffs. claimed 
rent for the years 1331-34 Fasli. It is 


perhaps important to notice that the claim’ 


the plaintiffs made was for rent, £o-called. 


In para. 4 of their plaint they have stated: 

“In spite of demands the defendant did not pay the 
rent in suit. Sohe is liable to pay interest at twelve 
and half per cent per annum,” 

Ina later stage, that isto say inthe 
Court of appeal, they wished to amend their 
plaint by claiming compensation for use 
and occupation of the land. I suppose 
this.attempted amendment was for the 
purpose of answering the-pdint. which was 
made against the plaintiffs, namely; that if 
they were entitled to realise rent from the 
defendant, then, having tregard’to the 
findings of the Courts thaf#the-greater part 
of the land could not’ be ciiltivated, the 
defendant was entitled-to a remission of 
rent. In the result the plaintiffs got a decree 
for rent for some li bighas odd out ofa 
total of ever 100 bighas.. ae 





It is now contended (as it was in the Court. 


of appeal below) that-the ‘status of the 
defendant being in possession of a-part of 
the raiyati land ‘and at the same time being 
a co-sharer landlord with the plaintiff, was 


‘not that of an occupancy raiyat; and that, 


as such, although it was shown that a 
greater part of the land was not capable 
of cultivation, he was not entitled to remis- 
sion ofrent or reduction of rent under s. 38, 


A 


J 


a 


‘ “ 
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Bengal Tenancy Act. One caseis relied 
upon for the contention that the status of 
the defendant is not that of an occupancy 
raiyat, but that appears to be clear apart 
from authority for the simple reason that 
s. 22 (2) provides for the circumstances in 
which a person in the position of the 
defendant in this action .transferred or 
sub-let the land which he held toa tenant in 
which event the tenant would not be an 
under-raiyat but an occupancy raiyat or a 
tenure-holder as the case might be. The 
case relied upon is the decision in 
Bamnbhadur Lal v. Gungora Kuar (1). But 
there is a decision of this Court based upon 
a number of authorities in the case of 
Sukhraj Rai v. Ganga Dayal Singh (2), 
which decides that the right to remission 
exists as a matter of justice and apart from 
the provisions ofss.38 and 52, Bengal 
Tenancy Act. The point at issue in the 
case to which I have just referred was 
whether the defendant inthe action could 
claim a remission from the rent claimed in 
contradistinction.to bringing an action 
either under s. 33 or s. 52. The contention 
of the Advocate who appeared on behalf of 
the plaintiff in that action, that the only 
remedy the defendant had was to bring an 
action, was characterised by the learned 
Judge who decided the case as fallacious. 
Reference toa passage in that judgment 
might be conveniently made. The late 
Sir Jwala Prasad was quoting a decision 
of Sir Barnes Peacock, O. J., in the case of 
Anayutullah v. Alaheedbuksh (3) where he 
said: 

“If a man stipulates to pay rent, it is clear he 
engages to pay it as compensation for the use of 
the land rented; and, independently of s. 18, Act X 
of 1859, we are of opinion that, according to the 
ordinary rules of law, if a talookdar agrees to pay a 
certain amount of rent,ihe tenant of it is exempt 
from the payment of the whole rent if the whole of 


the land be washed away, or of a portion of the rent 
if a portion only be washed away.” 


` Then reference is made to the provisions 
of the Common Law with regard to this 
matter. On the authority of the case from 
which I have made references, the position 
must be established that apart from ss. 38 
and 52 there is aright or a rule of justice to 
allow remissionin the circumstances such 
as the present. The only point determined 
was whether the defendant being in a 
different position from aco-sharer is entitled 
to exercise that right. It seemsto me on 


(1) 89 Ind. Cas, 232; A I R 1925 Pat. 547; 3 Pat LR 
188; 7 P L T 87. 

(2) 68 Ind. Cas, 219; A I R1922 Pat, 169; 6 P 
L-1665: 2 P L T 569; 11922) Pat, 132, 
- (3) (1864) W R (Act X) 42. 


In ve UNITED PROVINCES ELEOTRIC SUPPLY CO., LTD, 


601 


the quotation I have ‘given, that it is 
abundantly clear that heis so entitled as 
the Judge inthe Court below has held. In 
one sense the rent socalled was under 
s. 22 for compensation for use and occupation 
of the land belonging both to the defendant 
and to the plaintiffs; and if it can ke 
shown that that land cannot be used and 
cannot be cultivated, it seems necessarily 
to follow that remission may be claimed. 

In my judgment the decision of the 
learned Judge in the Court below wasright 
andthe appeal must be dismissed with 
costs. Leave to appeal under the Letters 
Patent is refused. 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Special Bench 

Reference under Stamp Act 
March 13, 1934 

BUuOKLAND, Acta. O. J., COSTELLO AND 
PANCKRIDGE, JJ. 
In re UNITED PROVINCES ELECTRIC 
SUPPLY Co., Lrp. 

Transfer of Property Act (IV of 1882), s,105— 
‘Premium, meaning of— Deed — Construction — 
Provision that on payment of lump sum or in instal- 
ments property demised would become absolute prop- 
erty of lessee—No condition of re-entry—Sum to 
be paid, if premium — Stamp duty ‘payable —Stamp 
Act (II of 1899), Sch. I, Art. 35 (e), ss 32, 31,57— 
Adjudication under s. 31 —Finality of. 

A company entered into an agreement with a 

Municipal Board forthe supply of such electrical 
energy as might be needed fur Municipal purposes 
as set forth in that agreement and for the purposes 
ofthe supply, the Board agreed to grant a lease 
tothecompany ofthe land in question and of the 
electric generating station upon the termsand con- 
ditions set outina deed. By this indenture, the 
Board granted a lease of the land, together with the 
buildings upon it, to the company, fora term of 34 
years and 170 days in consideration of the payment | 
of a yearly rent of Rs, 3,000 and of the repayment by 
the company of the balance of the moueys borrowed 
by the Board from the Local Government amounting 
to the sum of Rs. 16,6?,500 in 35 half-yearly instal- 
ments of Rs. 47,590. It was agreed in the indenture 
that, if the company paid up the whole of theap- 
portioned loan, either by instalments or ina lump 
sum, then the electric generating station with the 
buildings and appurtenances would become the 
absolute property of the company. The company 
stamped the dosumeat for the amount of Rs, 18v-12-0 
upon the footing that it was a lease ata rent of 
Rs. 3,10) par annum for the term of 34 years and 170 
days. Thecondition of re-eniry on default of pay- 
ment was omitted ; 

Held, that the sum agreed to be paid-by the lessee 
was not a premium withia the meaning of s. 105, 
Transfer of Property Act, but it was in the nature of 
purchase money to be paid for the acquisition of the 
electric generating station and did not refer to the 
lease of land, Consequently, the instrument was 
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properly stamped and was notassessable to stamp 
duty under Sch. I, Art. 35 (c) Stamp Act. [p 604, 


to, 

Tt is difficult to extract from the provisions of 
s. 3?, Stamp Act anything which indicates that an 
adjudication under s. 34 is necessarily in all cases and, 
for all purposes final. In such case, a reference lies 
to the High Court under s. 57. [p. 603, col. 1] 


Messrs. Page and D. R. Dass, for the 
Applicants. 

Messrs. Sirear and Bose, for the Board 
of Revenue. 


Costello, J.This matter comes before 
us by way of a case stated under s. 57 (1), 
Stamp Act (II of 1899). It is concerned 
with the adjudication of stamp duty in 
respect of an indenture, dated March 5, 1931, 
made between the Municipal Board of 
Lucknow on one side and the United Pro- 
vinces Electric Supply Company, Ltd., on the 
other, It appears that the Municipal Board 
of Lucknow was the owner of a certain 
piece of land which had been acquired by 
the Government of the United Provinces of 
Agra and Oudh, forthe Board, under the 
provisions of the Land Acquisition Act (X 
of 1870)and a notification ofthe Govern- 
ment of the United Provinces of Agra and 
Oudh, No. 2790-11-644A-2 dated November 
17,1892. For the purposes of carrying out 
a scheme of reorganization of its water- 
works, the Board had obtained a loan 
from the Government of the United Pro- 
vinces of Agra and Oudh of the sum of 
Rs. 18,50,000 under the provisions of the 
Local Authorities Loans Act (IX of 1914). 
This loan was repayable in forty half-yearly 
instalments of Rs. 80,035 as from September 
30, 1927. Apartof this loan had been 
applied in the erection on the piece of land 
in question of an electric generating sta- 
tion and all the necessary plant and machi- 
nery connected therewith. 

The United Provinces Electric Supply 
Company, Limited (hereinafier referred to 
as “the applicants”), is a company incor- 
porated under the Companies Act of 1913 
and has its registered office at 12, Mission 
Row, Calcutta, and this company was the 
holder of an electric license issned to it 
under the provisions of the Indian Electri- 
city Act of 1910, known as the Lucknow 
Electric License, 1914, and also of amend- 
ing electric licenses issued to the company 
on March 15, 1916, and January 25, 1924, 
under the provisions of the Electricity 
Act. The company entered into an ag- 
reement with the Board on March 5, 193], 
for the supply of such elecirical energy 
as might be needed for municipal pur- 
poses as set forth in that agreement—which 
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was known asthe Bulk Supply Agreement 
—and for the purposes of the supply, the 
Board agreed to grant a lease to the 
company of the land in question and of the 
electric generating station upon the terms 
and conditions set out in a deed which is 
the indenture of March 5, 1931, which 
indenture is the subject-matter of the 
present proceedings. On April 22, 1931,- 
the applicanis lodged this indenture with 
the local Collector for the purpose of the 
adjudication of the stamp duty, chargeable 

upon it. By the indenture the Board, as I 
have stated, granied a lease of the land, 

already mentioned, together with the 

buildings upon it to the company, for a term 

of 34 years and 170 days in consideration 

of the payment of a yearly rent of Rs, 3,000 

and ofthe repayment by the company of 

the balance of the moneys borrowed by the 

Board from the Local Government amount- 

ing to thesum of Rs. 16,62,500 in 35 half- 

yearly instalments of Rs. 47,500. Put 

shortly, it was agreed in the indenture 

that if the company paid up the whole 

of the apportioned loan, either by in- 

stalments or in a lump sam then the 

electric generating station with the build- 

ings and appurtenances would become the 

absolute property of the company. The ap- 

Plicants have stamped the document for 

the amount of Rs. 180 12-0 upon the foot- 

ing that it was a lease at a rent of 

Rs. 3,000 per annum for the terms of 34 

years and 170 days andthus fell within 

Art. 35 (a) (vi) Sch. I, Stamp Act and also 

an agreement falling within Art. 5(c), Sch. I, 

Stamp Act. The Collector of Stamp 

Revenue, however, treated the document as 

being alease for a period of 34 years and 

170 days ata yearlyrentof Rs. 3,000 with 

a premium payable of Rs. 16,62,500 and; 

accordingly, assessed it for stamp duty 

not only under Arts. 35 (a) (vi) and 5 (c) 

Sch. J, Stamp Act, but also under Art. 35 

(c) ‘which involved an extra duty of 

Rs. 24,937-8-0. 

On June 27, 1931, the Collector formally 
adjudicated that this further duty of 
Rs. 24,937-8-0 was payable. The applicants 
not being content with that, and having 
been advised that the deed was properly 
stamped, they on August 5, 1931, submitted 
the opinion to the Collector who however 
heldthat as he had made the adjudication, 
he had no power to rve-consider it. On 
August 10, 1931, the applicants appealed 
to the Board of Revenue as being the Chief 
Revenue authority requesting, if necessary, 
that the matter might be referred tq the 
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‘High Court. On October 31, 1931, the ap- 
plicants were informed by the Collector that 
the Board cf Revenue had upheld the 
_ Collector's decision and accordingly, on 
January 20, 1932, the applicants requested 
.. the Board to refer the case to the High 
Court under s. 57, Stamp Act. On Febru- 
‘ary, 15, 19382, the Board replied however, 
that the question ofa reference was under 
‘consideration in connection with a similar 
case and that it would reply further as soon 
as the decision had been arrived atin that 
‘case, On March 23, 1932, the Board stated 
` tothe applicants thatas the adjudication 
by tbe Collector was made under s. 31, 
Stamp Act, it was final by reason of the 
provisions of s. 32, and therefore the Board 
was notin a position to refer the case to 
the High Court. It is not necessary for the 
purposes of the present proceedings that I 
should express any opinion as to whether 
or not thab view of the matter was correct. 
But in passing I am bound to say that it 
seems a little difficult to extract from the 
provisions of s. 32, anything which in- 
dicates that an adjudication under s. 31 
-is necessarily in all cases and for all 
poses final. 
# It appears that the appellants did not 
-pay the substantial sum demanded by 
__ way of extra duty and so, on August 16, 
“1932, the Collector wrote that the only 
course left open to him was to impound the 
deed under s. 33 and to proceed to realise 
the duty and penalty under the provisions 
of s. 48, Stamp Act. Thereupon the appli- 
cants, on August 25, 1932, pointed outto the 
„ „Collector that as he proposed to act inter alia 
under the provisions of s. 40, Stamp Act, 
he had then an opportunity of drawing up 
acase and referring it for the decision of 
the Board under the provisions of s. b6 
(2) and the applicants requested the Collec- 
tor to take that course. On August 29, 1932, 
the applicants reinforced their arguments 
by forwarding to the Collector a further 
legal opinion which they had obtained. 
Nevertheless,on September J, 1932, the 
Collector replied refusing to make a 
reference under s. 56 (2) and stating 
that, unless payment was made by Septem- 
ber 15,1932, he would imponnd the document 
~and take action under s. 40. On th of 
the same month, the Collector, apparently 
after perusing the opinion which had been 
sent to him, confirmed his refusal to make 
a reference. Thereupon, on September 13, 
1932, the applicants petitioned the Board 
of Revenue to exercise control over the 
“Collector under the provisions of 8. 56, and to 


In re UNITED PROVINCES ELECTRIO SUPPLY co., LTD. 


pur- 


603 
state a case to the High Court under s. 57. 
Three days later the Collector made. an 
order impounding the document, and direct- 
ing that the additional stamp duty together 
with an equal sum, by way of penaity, 
should be realised from the applleants. 
The Collector duly informed the applicants 
that the document had been impounded and 
formally demanded payment of the amount 
of duty adjudicated and the penalty, On 
October 29, the Collector wrote to the 
applicants asking for payment and stating 
that the-Board had rejected the application 
for reference to the High Court. There- 
upon, the applicants came before this Court, 
and on March 24, 1933 obtained from 
Lort-Williams, J., an order, in the nature 
of a Rule, calling upon the Board to show 
cause why the Member of the Board of 
Revenue should not state a case, with his 
opinion, on the question of the proper 
stamp duty chargeable on the deed. This 
order was served on April 4+, 1933. The 
matter was mentioned to the Court on 
April 10, and an order was made that the 
matter should stand out of the list until 
May 22, 1933. On that date, no cause 
having been shown, the Rule issued on 
March 24, 1933, was made absolute and the 
Board of Revenue was required to state a 
case by July 3, 1933. On June 27, the case 
was filed by the Board of Revenue, and on 
July 25,'a supplementary case was filed by 
the Board. 

The learned Advocate-General appearing 
before usfor the Board of Revenue was at 
first disposed to argue, onthe authority of 
the decision in the case of In re Cooke & 
Kelvey (1) (this was the matter referred to 
in the letter of the Board of Revenue to the 
applicant, dated February 15, 1932), that 
the present proceedings were not competent, 
apparently on the footing that a mere 
adjudication cannot be challenged so as to 
enable proceedings in review of such 
adjudication to be filed. Again, if seems 
to me a little dificult to understand the 
basis of any such contention seeing that 
although s. 56 (1) refers to 

“powers exercisable by the Collector under Ohap, 
4 and Chap 5 and under clause of the first proviso to 
s, 26,” 
in sub-s. (2) of s. 56, action under s. 3L 
is mentioned. Section 31 isin Chap. 3, not 
in Chap. 4, or Chap. 5. However the point 
is of no importance in the present case, 
because directly it was brought to the 
attention of the learned Advocate-General 
by Counsel for the applicants, that the 


(D 140 Ind Cas 57. AL R 1932 Cal, 736; 59 O117); 
36 O W N 502; Ind, Rul. (1932) Oal, 671, 
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Collector had, in fact, taken action under 
s. 40, he frankly conceded that the present 
proceedings are quite in order. What we 
havenow to decide therefore is whether or 
not the Collector and the Board of Revenue 
were right in holding that the sum of 
Rs. 16,62,500 isin the nature of a premium 
for the lease granted by the Indenture of 
March 5, 1931. It is to be borne in mind 
that the word “premium” is not defined in 
the Stamp Act, butin s. 105, Transfer of 
Property Act, 1882, it is described as ‘‘a 
price paid or promised” forthe transfer 
of a right to enjoy an immovable pro- 
perty for a certain time, express or impli- 
ed. 

In popular parlance in England, at any 
rate, the expression “premium” is more often 
used to denote a consideration passing 
between a lessee and his assignee, rather 
than consideration passing from a Jes- 
fee to a lessor. Moreover, even when 
itis used in the latter sense it would, 
generally speaking, mean something over 
and above the consideration : {for the lease, 
which is given in the form of arent. Itis 
alittle remarkable that 5.6105, Transfer of 
Property Act, looked at strictly, would seem 
to contemplate that a consideration for a 
lease must be either “a price paid or pro- 
mised” or money, share of services or any 
other thing of value rendered periodically 
on a specified occasion. The former is 
called a “premium” and the latter is called 
“rent.” Construed literally, ib would appear 
that it was not within the contemplation of 
5. 105 that there should ever be both a 
premium and a rent. I think we must 
assume, however, Lhat even so, it is possible 
for the consideration for a lease to take 
the form partly of a price paid and partly 
of rent, The view taken by the Board of 
Revenue, and contended for by the learned 
Advocate General before us, is this: that 
from the document itself, it would appear 


that the demise to the company was im 


consideration ofall the rent and covenants 
reserved and contained in the document, 

and on the part of the company to be 
_. paid, andobserved. The Board of Revenue, 
- in their statement of July 25, pointed out 
that in addition to the covenants to pay an 
annuel rent of Rs. 3,000 and to pay the 
Municipal rates, taxes, etc., the company 
covenanted to take over as from Aprill, 
1930, the liability of the Board to pay the 
Government of the United Provinces of 
Agra and Oudh, the 35 half-yearly - instal- 
ments of Rs. 47,500 aggregating Rs. 16,62,500. 
The covenant to takeover the liability-of 
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the lessor to the Government was, so it was 
contended, clearly a part of the considera- 
tion for the lease and therefore the Collector 
was right in treating the amount payable 
to the Government as a price promised to 
be paid for the lease, t.e. a premium as _ 
defined in s. 105, Transfer of Property Act. 
Tt is the fact that by the indenture the 
Board did demise to the company the sub- 
ject-matter of the lease described as 
follows:— h 

“Al that piece or parcel of revenue-free land, 
situated in Mahallah Aishbagh in Thara Chowk, in _ 
the City of Lucknow, consisting of 7 tighas 6 biswas 
10 biswansis, 10 kachwan or thereabouts, as more 
particularly delineated on the plan annexed hereto, 
and therein surrounded by a red verge line, together 
with the Electric Generating Station thereon, or on 
part thereof, erected and all otter buildings, sheds 
and erections upon the said land, shown in yellow in 
the said plan, and secondly, all and singular the 
plant' machinery and all other fixtures and fittings 
and other cables and pipes, now being in or upon 
and attached or belonging to the said Electric 
Generating Station buildings, and premises, together > 
with all ways, passages, lights, drains, rights, 
easements and appurtenances to the said premises or 
any of them belonging or therewith usually held or 
enjoyed, but excepting and reserving out of this 
present demise, to the Board, the water pipes and 
their fittings and the weighbridge now being upon 
part of the demised land, which weighbridge the 
Board shall forthwith remoye making good all 
damage thereby caused,” 


These covenants are set forth in para. 2 
of the document. No doubt it may be said 
that the whole of the moneys which were to 
be paid by the applicants was the considera- 
tion granted for the lease either in the form of 
a price or in the form of rent. But in el. (3), 
para. 2, it was provided in effect that if and 
when the applicants should have paid 35 _ 
half-yearly instalments of Rs. 47,500 that 
is to say on the payment of the balance 
of the apportioned loan, and the 
interest that accrued thereon, then the 
Blectric Generating Station and the premises 
demised under the lease other than the Jand 
would be and would remain thenceforth 
the absolute property of the applicants to 
be dealt with and disposed of by them as’ 
they might think it. Itis on the strength 
of these provisions that it was contended. 
for the applicants that the payment of the 
sum of Rs. 16,62,500 was not inthe nature 
of a price paid (or premium) for the granting - 
of the lease but was a price to be paid for” 
the acquisition by the company of the 
Electric Generating Station and the plant 
and machinery and other fixtures and 


fittings attached or belonging to the 
Electric Generating Station. 
In support-of this view of the mat- 


ter, it was pointed out to us-that there" 
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is no proviso fur re-entry and that even if 
the applicants failed to discharge the obliga- 
tion, they had entered into, to pay the half- 
yearly instalments of Rs. 47,500 for the 
period of 17} years, the Board, as lessor, 
could not eject them and the applicants 
would still be entitled to enjoy all the 
property comprised in the demise in ex- 
change of the payment of the bare rent of 
Rs. 3,000 per annum. It would appear, from 
the terms of the lease, that the subject- 
matter of the lease, other than the land 
itself, would not become the preperty of the 
applicants, unless and until they had com- 
pietely paid the sum of Rs. 16,62,500. But 
having regard to the terms of the lease it 
ceems quite a possible interpretation to put 
upon it that the annual payment of 
‘Rs. 3,000 was rent for the land demised and 
the other sum—the large sum to be paid— 
was in the nature of the purchase price for 
the rest of the subject-matter of the demise. 
But having regard to the fact that even if 
the applicants failed to maintain payment 
of a half-yearly instalment of Rs. 47,500, 
they would still be in the pcsition of enjoy- 
ing not only the land but the whole of the 
subject-matter ofthe demise for the com- 
paratively small payment of Rs. 3,000 
per annum, a more reasonable course 
might be to endeavour to make an ap- 
portionment 80 as to ascertain what part 
of the total sum of Rs. 16,62,500 ought 
to be regarded as teing in the nature of 
a price paid for the demise of the subject- 
matter of the lease other than the land, and 
therefore under the definition, as contained 
in s. 105, Transfer of Property Act, a pre- 
mium io that extent. 

No doubt it would be possible, and even 
practicable, to arrive at some kind of ap- 
portionment of the totalsum of Rs. 16,62,500 
and to treat it as being partly the price 
of the demise of the subject matter of the 
lease, other than the land, and partly the 
price of the acquisition of the property in 
such subject-matter upon payment by the 
applicants of the total amount of that 
sum. This apportionment might be done 
on some such basis as this: An estimate 
could be made by a competent surveyor, 
or other expert in such matters, as to 
what would be fair and economic return 
to the Board for the leasing of the whole 
of the subject-matter of the lease for a 
period of thirty-four years and one hundred 
and seventy days, either in the form of 
“premium” or of rent alone or & com- 
bination of both, The capital value of 
puck return could then be compared with 
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the total amount actually to be paid by 
the applicants under the lease, that is to 
say, the sum of Rs. 16,62,500 plus the 
total of the rent at Rs, 3,000 per annum 
for thirty-four years and one hundred and 
seventy days. The difference between 
these two sums might, not uareasonably, 
be taken to be the price payable for the 
ultimate acquisition of the property in the 
Electric Generating Station, plant, machi- 
nery, etc. Looking at the matter from that 
angle, it might be possible to arrive at 
some sort of opinion as to whether or not 
the sum of Rs. 16,62,500 was wholly premium 
or partly premium and partly price for sale of 
immovable property in the nature of chattels 
real. I do not think it necessary that we 
should go into the matter to that extent, 
however, because the simple question which, 
in my opinion, we have to answer is whe- 
ther or not the Collector and the Board of 
Revenue were correct in characterising the 
whole sum of Rs. 16,62,500 as a premium 
for the lease. In my opinion, upon a care- 
ful scrutiny of the terms of the indenture 
concerned, and in particular, having regard 
to the fact that at the end of the period 
of 174 years, the applicants, if they keep 
up payment of the instalments, will 
have acquired the absolute property-in the 
Electric Generating Station and the other 
buildings, sheds and erections on the land 
together with all plant, machinery and 
other fixtures and fittings now attached or 
belonging to the Electric Generating Sta- 
tion, we ought to hold that the view of 
the Collector and the Board of Revenue 
was not correct, and that the stamp duty 
chargeable in respect to the instrument of 
March 5, 1931, is as contended for by the 
applicants. 

Panckridge, J.—I agree. 

Buckland, Actg. C. J.—I have very little 
to add to the judgment of my learned 
brother. The question to be determined 
is whether the sum of Rs. 16,62,500 to be 
paid under cl. 3 of the document is a fine 
or premium for which the lease was grant- 
ed, to quote the words of Art. 35 (o), 
Stamp Act, or, in the words of the Transfer 
of Property Act, defining a premium, “a 
price paid or promised” in consideration of 
the lease. Reliance is placed on behalf 
of the Crown upon the words “thatin.... 
consideration of the.... . covenants here- 
inafter reserved and contained,” ete., as 
meaning that in consideration of the coven- 
ant to pay the sum in question, the demise 
was granted, I do not stress too heavily 
the point that the words quoted are com- 
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mon form and that for their true meaning 
and effect the covenants themselves must 


be examined though I know of no reason” 


why a lease should not be granted in con- 
sideration of a covenant on the part ofa 
lessee, whereby he agrees to pay a sum 
of money in return for goods supplied or 
‘to be supplied or services rendered or to 
be rendered. In such circumstances, if 
the agreement between the parties were 
properly stated, there could be no question 
of the money being paid as the price or 
premium for the lease itself, though a 
covenant to make such payment, in return 
for something other than the lease, might 
well be one of the covenants in considera- 
tion of which the lease was granted. 

Turning to cl. 3 of the document I find 
it impossible to avoid the conclusion that 
the sum of Rs. 16,62,500 is referable to 
anything but the price of the plant, machi- 
` nery and Electric Generating Station. There 
is nothing to show that any portion of it 
is referable to the lease of the land at 
Rs. 3,000 per annum which may or may not 
be a fair annual value of the land itself 
and no question of apportionment between 
the two arises. The only contention put 
forward on behalf of the Crown is that this 
payment was to be made by way of pre- 
mium or price for the lease, but as I do 
not take this view and it has not been 
argued that the document is not otherwise 
sufficiently stamped I agree with my learned 
brother’s conclusions. 

N. Reference allowed. 
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-essential, 

A Hindu widow as such has right of residence 
in the family house and of being maintained out of the 
family funds and this rightis a recurring right the 
previous decree against her husband is no bar to her 
claiming this right against the heirs of her deceased 
husband. Narayan Rao v. Ramabai (1), relied 


on. 

The law nowhere lays down that a wife should be 
residing in the same house with her husband ; if she 
js living in a house provided by her husband or if 
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such a house is available to her, but with the consent, 
express or implied, of her husband she is not actual- 
ly residing in it; she must for the purpose of exer- 
cising her right of residence in the family -houee 
after the death of her husband be deemed to be 
residing with him. 


i210 7 


S. 0. A. from the decree of the District — 


Judge, Amritsar, dated May 18, 1932. . 

Messrs. M. C. Mahajan and Har Gopal, 
for the Appellar.t. 

Mr. J. G. Sethi, for the Respondents. 

Judgment.—The appellant Musammat 
Sham Devi, is one of the two widows of one 
Bhagat Ram who died sometime in the 
year 1909. It appears that Bhagat Ram 
married another wife, Musammat Gouri 
from whom he had a son Mohan Lal, Both 
these are respondents before me. Owing 
to Bhagat Ram's marriage with Musammat 
Gouri, the appellant got annoyed with him 
and began to live with her relations. In 
the year 1909, there was a dispute about 
her rights of residence in the family house 
and of maintenance which was referred to 
arbitration. The arbitrators decided that 
Musammat Sham Devi should have Rs. 10 
a month as her maintenance and a house 
in Amritsar for her residence as long as 
she was alive. This award was duly filed 
in Court and a decree granted on its basis. 
T am informed, and this isconceded by the 
respondents, that the maintenance of Rs. 10 
per mensem is being paid to Musammat 
Sham Devi up to this time. It was paid by 
Bhagat Ram during his lifetime and by 
the defendants thereafter. Musammat 
Sham Devi, however, did no go to reside in 
the house at Amritsar, because it is alleged 
on her behalf that the mother of Bhagat 
Ram was living therein. She, however, is 
now dead. She died in 1930, and aftér her 
death Musammat Sham Devi instituted the 
suit out of which this appeal has arisen, 
claiming residence in the house at Amrit- 
ser by virtue of the award and the decree 
and failing that by virtue of her right as 
a widow of Bhagat Ram. It may be men- 
tioned that her alternative claim was fora 
right of residence in the house at Benares. 


It appears that Bhagat Ram carried on ° 


business at Benares and had built a fairly 
big house there. The house at Amritsar is 
the ancestral family house. It is also note- 
worthy that the maintenance of Rs. 10 per 
mensem was charged on the house at Bena-. 
res. The trial Judge granted the plaintiff 
a decree on the ground that she was entitl- 
ed to right of residence in the family house 
as a widow of Bhagat Ram. He did not 
consider it proper to give her right of re- 
sidence in the house at Benares which was 


~ 
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found to be too .big for her need. The 
Distiict Judge on appeal by the defendants 
has dismissed the suit on the ground that 
it was barred by time and also that the 
widow was not entitled toa right of resid- 
ence because she was not residing with her 
husband at the time of his death. 

I do not think it is necessary for me to 
decide whether the plaintiff in this case 
can found a cause of action on the decree 
of 1909. In my opinion, apart from the 
decree, the widow as such has right of 
residence in the family house and of being 
maintained out of the family funds and 
this right is a recurring right. There is 
ample authority in support of this proposi- 
tion including that of their Lordships of 
the Privy Council in Narayan Rao v. Rama- 
bai (1). The real question is whether the 
previous decree is a bar to her claiming 

this sight in this case. The decree, as I 
have alieady stated, was passed against 
her husband Bhagat Ram. In my opinion, 
the cause of action of the widow in such 
cases on the ceath of the husband is distinct 
from the cause of ection she had against 
her husbend during his lifetime. It is 
conceded by Mr. Sethi, Counsel] for the de- 
fendants,that on the change of circum- 
stanccs it would be open to both parties to 
claim either the cessation of this right or 
the alteration of the conditions laid 
down by the decree against Bhagat Ram; 
but it is contended that no alteration of 
circumstances is alleged in thiscase. In 
my opinicn, the alteraticn of circumstances 
is apparent and is in fact alleged in this 
case. One is the death of Bhagat Ram and 
the other is the death of his mother. I may 
mention here that the case of the plaintiff 
is that she did not go to reside in the house 
at Amritsar because it was verbally alrang- 
ed between her and her husband at the 
time of the decree that as the mother was 
residing in the house, she would not exer- 
cise her right so long as she was alive, 
Thet being so; in my opinion, no question 
of limitation arises in this case. Theal- 
ternative prayer of the plaintiff is well 
within time being, as I have already said, 
based on a recurring right and the decree of 
1969 dces not operate asa bar to the exercise 
of her right as a widow against the heirs 
of Bhagat Ram, her deceased husband, 
which I have already held is a right distinct 
from her right against her husband. 

It is then contended by Mr. Sethi relying 
upon para. 562 of Mulla’s Hindu Law which 
is also the basis of the judgment of the 

(1) 3 B415; 61A 114; 4 Sar, 24 (P O). 


SHAM DEVI Vv. MOHAN LAL 


607 


learned District Judge that the right of 
residence by the widow in the family 
house can only be exercised by her if she 
was at the time of his death residing with 
her husband. The law nowhere lays down 
that she should be residing in the same 
house with her husband; if she is living in 
a house provided by her husband or if such 
a house is available to her, but with the 
consent, express or implied of her husband, 
she is not actually residing in it, she must 
for the purpose of exercising her right of 
residence in the family house after the 
death of her husband be deemed to be re- 
siding with him. In this case it must be 
remembered that it was conceded by both 
parties that in spite of her not residing in 
the Amritsar house she was receiving the 
maintenance fixed by the decree. It must 
further be remembered that Bhagat Ram 
died shortly after the decree had been 
passed. In my opinion, therefore the fact 
that she was not actually residing in the 
same house with her husband or in the 
house in Amritsar does not debar her in this 
case from claiming her right of residence, 
and I am unable, therefore, to endorse the 
view of the learned District Judge on this 
question. 

It is then contended that in the plaint 
she claims a right of residence in the house 
at Benares in exercise of her alternative 
cause of action and, therefore, she could 
not be given the house at Amritsar for 
residence. This point has not really been 
decided by the District Judge, but as it 
has been raised before me, I may mention 
that her initial claim is for right of resi- 
dence inthe house at Amritsar and in the 
alternative at Benares. It is open to the 
Court to give her on the plaint as framed, 
a right of residence either in the house at 
Benares or in the house at Amritsar ac- 
cording to her needs and the circumstances 
of the family. This is a matter which must 
be determined by the District Judge when 
the case goes backto him. | 

For all the reasons mentioned ‘above, I 
accept this appeal and setting aside the 
decree of the District Judge remand the 
case to him with direction to hear the ap- 
peal on the other matters raised in the ap- 
peal before him, with due regard to the 
observations made above. The court-fee paid 
on the memorandum of appeal shall be 
refunded to the appellant and the other 
costs will abide the result. 


D, Case remanded. 
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-First Civil Appeal No. 1018 of 1933 
(Formerly Civil Revision No. 357 of 1933) 
A October 3, 1934 
Jat Lat, d. 
MOHAN LAL AND OTHERS—DEFENDANTS 
—APPELLANTS 
Versus 
NIHAL CHAND AND OTHERS— PLAINTIFFS — 

; RESPONDENTS 

Court Fees Act (VII of 1870), s. ll— Suit for 
dissolution of partnership and its accounts—Award 
—Decree for a certain amount—Suit valued at 
Rs. 109—Difference of court-fee to be paid by plaint- 
iff before execution—Lixtent of—Valuation of 
suit. 

During the pendency of a suit for dissolution 
of partnership ard its accounts an arbitrator 
was appointed and he gave an award dividing tbe 
partnership and awarded a decree for Rs, 3,892-1-0 
in favour of the plaintiff, The plaintiff had valued 
his relief in the plaint at Rs 100 and had paid 
court-fee on that amount : 

Held, that under s. 11 of the Court Fees Act 
the plaintiff was bound, before executing the decree 
to pay the difference between the amount of court- 
fee paid by him on the plaint and the court-fee, 
payable on the amount decreed in his favour, and 
court-fee on the sum of Rs. 3,692-1-0 only could be 
levied and not that on the value of the plaintiff's 
share in the whole of the joint partnersbip property 
which was divided between the parties 

Under the provisions of the Suits Valuation Act, 
the value for the purposes of jurisdiction in a suit for 
dissolution of partnership and ils accounts must 
be the same as the value for the purposes of 
court-fee. 

F. C. A. from the decree of the Sub- 
ordinate Judge, First Class, Jhang, dated 
November 19, 1932. 

Sardar Iqbal Singh, the 
lants. 

Diwan Ram Lal, Government Advocate, 
and Mr. R. C. Manchanda, for the Respond- 
ents, 


Judgment.—Nihal Chand and other 
respondents instituted a suit for dis- 
solution of a partnership and its accounts. 
During the pendency of the suit an 
arbitrator was appointed and he gave an 
award, whereby he divided the partnership 
property, which, it may incidentally be 
remarked, was all movable, between the 
two partners, that is, the plaintiffs and 
the defendants, and awarded a 
decree for . Rs. 3,892-1-0 in favour 
‘of the plaintifis against the defendants. 
This award was confirmed by the Court 
on November 19, 1932, and a decree 
passed accordingly. The plaintiff had 
valued his relief in the plaint at Rs. 100 
and had paid a-court-fee stamp on that 
amount. In the concluding portion of his 
judgment, the learned trial Judgestated 

as follows:—‘“Plaintiff has already paid 


for Appel- 
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court fee on Rs. 100. He will pay court- 
fee on Rs. 39,138-129 more. within one 
week”, This Rs. 39,133-12-9 apparently 
is the value of the plaintiffs’ share in the 
whole of the joint partnership property 
which was divided between the parties.’ 
When the decree-sheet was prepared, a 
note was made that “Rs. 1,605 the remain- 
ing court-fee is being realized.” Then a 
nole was added on November 21, 1932, 
that “the court-fee of Rs. 1,605 has been 
realized”. i 

The defendants on March 1, 1933, pre- 
sented a petition for revision in this Court 
claiming that the amount realized by the 
Court as court-fee etamp was excessive 
and that they were affected by this action of 
the Court, because ultimately they would 
have to pay the plaintiffs’ costs. They 
also objected to the valuation of the relief 
at Rs. 39,000 odd for the purpose of 
calculating the Pleader’s fee on similar 
grounds. As the grounds of revision were 
vague and there was some doubt whether 
a petition for revision lay, the Counsel. 
asked permission to amend the petition 
so as to convert it 
of appeal. This permission having been 
granted by this Court, he amended the 
petition for revision afid converted it into 
a memorandum of appeal on June 6; 
1933. f 


T have heard Counsel for the appellants, - 
the Secretary of State and the plaintif . 


respondents. A preliminary objection that 
the appeal is barred by time has no 
force. In the first instance, in my opinion, 
under the circumstances stated above, it 
must be deemed to have been filed on 
March 1, 1933. In any case, if any ques- 
tion arises, I would feel no hesitation in 
condoning the delay under s. 5 of the 
Indian Limitation Act. The decree was 
passed on November 19, 1932, and an 
application for a copy of the judgment 
was made on December 16, 1932, but the 
copy was not given to the appellants till 
January 18, 1933. An appeal, therefore, 
if filed-on March 1, 1933, would be 
within time. 


tion as to limitation, specially as it is 
probable that the relief that the appel- 
lants really claim could have been claimed 
in a propely framed application for 
revision. , 
The Secretary of State is not directly 
interested in these proceedings, because 
the amount of court-fee taxed by the 
trial Judge has been paid by the plain- 


into a memorandum | 


wr 


Under all the circumstances,. - 
1 am not prepared to entertain the objec- 
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iffs, and if in these proceedings it is held 
that an excessive amount of court-fee stamp 
has been taxed, then it is for the plaintiffs 
to seek their remedy, if any, against the 
` Secretary of State in separate proceed- 
ings, as I have no power in these pro- 
ceedings to direct the Secretary of State 
to refund the amount to either of the 
other parties. It may, however, be that 
ultimately the Secretary of State will be 
affected by the decision that I may give 
in this caseand consequently I have heard 
the learned Government Advocate as 
well as the Counsel for the plaintiffs. 

It is contended on behalf of the petitioners 
or the appellants. that so far as the 
division of the partnership assets between 
the two parties is concerned, the plaintiffs’ 
relief was one for partition, and, accord- 
ing to several judgments of this Court, 
a court-fee stamp of Rs. 10 is sufficient 
in a suit for partition of joint property. 
I do not express any final opinion about 
the correctness of this contention, because 
this proposition is not contested by the 
respondents. .On the admission .of the 
appellants, therefore, I hold that a court- 
fee stamp of Rs, 10 was payable on the 
relief granted to the plaintiffs by parti- 
tioning the partnership assets between the 
two sets of partners. 

As a result of accounts taken by the 
arbitrator, a sum of Rs. 3,892-1-0 has been 
found to be due to ‘the plaintiff from the 
defendant, and under s. 11 of the Indian 
Court Fees Act, the plaintiff is bound, 
before executing the decree, to pay the 
difference between the amount of court- 
fee paid by him on the plaint and the 
court-fee payable on the amount decreed 
in his favour. The learned Counsel for 
-the plaintiffs admits that the court-fee 
was really payable by his clients only on 
Rs. 4,892-1-0. Therefore, as between the 
really contesting parties in this appeal, 
the matter can easily be settled by the 
admission of the Counsel. In view, how- 
ever, of the fact that the Secretary of 
State is a party to these proceedings, the 
matter cannot, be settled merely on the 
admission of the Counsel, and I have, 
therefore, considered all that has been 
urged by the learned Government Advocate 
on behalf of the Secretary of State, and 
am of opinion that the contention of the 
appellants’ Counsel is correct that inthis 
case court-fee on Rs. 3,892-1-0 only could 
be levied. Section 11 of the Court Fees 
Act provides that in a suit for an account, 
if the amount decreed is in excess, of the 
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amount at which the plaintiff valued the 
relief sought, the decree shall not be 
executed until the difference between the 
fee actually paid and the fee, which 
would have been paid,had the suit com- 
prised the whole ofthe amount so decreed, 
shall have been paid to the proper office, 
The amount decreed in this case is 
Rs, 3,892-1-0 and this, in my opinion, is the 
amount on which the court-fee is payable 
by virtue of s, 11 of the Indian Court 
Fees Act. The order of the trial Judge 
directing the plaintiff to pay court-fee 
on Rs. 39,000 odd is illegal not only on 
the merits but also in the form in which > 
it has been passed. Section 11 clearly 
indicates the stage at which the difference 
between the court-fee paid and payable 
has to be realized and, as I have already 
stated, the amount on which the court-fee has 
been realized by the trial Judge is exces- 
sive. ; 
It is concéded that under the provisions 
of the Suits Valuation Act, the value for the 
purposes of jurisdiction in a suit for 
dissolution of partnership and its accounts 
must be the same as the value for the 
purposes of court-fee. The assessment of 
the Pleader’s fees in the decree-sheet, 


therefore, also should have been on 
Rs. 3,892-1-0. f 
I accordingly accept this appeal, -and 


direct the trial Judge to amend his decree 
by providing that the amount of the costs 
payable by the defendants to the plaintiff 
would be inter alia court-fee stamp 
on Rs. 3,892-1-0 plus Rs. 10, and that the 
Pleader’s fees would be calculated on 
Rs. 3,892-1-0. Under the circumstances of 


the case, I make no order as to the 
costs of these proceedings before me. 
N. Appeal accepted. 


—————— 
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absolved from liability in conversion 10 true cwner— 
Mercantile custom— Negotiable Instrwments Act 
(XXVI of 188)), s. 5. 

There is no custom relating to a Shah Jog 
Hundis which absolves the drawee paying the amount 
of the hundi to a person having ro title, although 
a Shah, from liability in conversion to the true 
owner. Davilatram Shriram v Bulakidas Khemchand 
(1) and Ganesdas Ramnarayan v Lachminarayan (7), 
distinguished. 


Messrs. M. C. Setalvad and M. A. Somjee, 
for the Appellants. 

Mr. Lalji Gokaldas, for the Respondents. 

Beaumont, C.J.—This is an appeal 
from a decision of Kania, J., and it 
raises an interesting point as to the 
liability of the drawee upon a Shah Jog 
Hundi. The facts so far as this appeal 
is concerned, are not in dispute. On 
March 16, 1927, a firm called Premraj Pana- 
lal drew upon defendants No. 1 certain 
hundis in favour of the plaintiffs, the 
direction in the hundi being to pay the 
amount of the hundis to a Shah. The 
hundis were sent by the plaintiffs to a 
firm called Ramkaran Ramnath up-coun- 
try, and in the course of post, they were 
stolen: Subsequently an indorsement by 
Ramkaran Ramnath in favour of one 
Umarsaheb, who was presumably the 
thief, was forged on the hundis. They 
were then presented by Umarsaheb to 
defendants No. 2 in Bombay, and defend- 
ants No. 2 who are admittedly Shahs, 
obtained payments of the hundis from 
defendants No. 1 as the drawees. The 
plaintifis as owners of the hundis suein 
this suit both defendants No. l, as 
drawees, and defendants No. 2, as the 
persons to whom payment was made, to 
recover the amount of the hundis, and 
the learned Judge gave judgment against 
both the defendants. Defendants No. 2 
have not appealed, and therefore the only 
matter with which we have to deal on 
this appeal relates to the liability of 
defendants No. 1 as drawees, and the 
question for determination is, whether in 
the case of a Shah Jog Hundi the drawee 
paying to a Shah is absolved from 
liability notwithstanding that the Shah 
claims under a forged indorsement, that 
is to say, has no title in fact to the 
hundi. 

It is admitted that, in the case of an 
ordinary hundi, if the drawee pays to 
somebody having no title, he is liable in 


conversion to the true owner; but Mr. 
Setalvad says that that principle does 
not apply to the case of a Shah Jog 


Hundi. Now there is no special custom 
pleaded in this case showing that the 
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rule applicable to an ordinary hundt 
does not apply to a Shah Jog Hundi, 


nor was any evidence given in support 
of any special custom. But Mr. Setalvad | 
relies on decided cases as showing that 

the drawee paying to a Shah on a 
Shah Jog Hundi is absolved from all 
liability. The first case on this subject is: 
Davlatram Shriram v. Bulakidas Khem- 
chand (1). That-was a case in which 
the drawees, who had made payments to 
a Shah under a forged indorsement, were 
suing the Shah for repayment of the 
money. The learned Judge discussed in- 
some detail the peculiarities of a Shah 
Jog Hundi, and he held that in the case 
of a Shah Jog Hundi the direction must 
be to pay a Shah, and if the Shah re- 
ceiving payment has no title, he is liable 
to repay the amount to the drawee, 
unless the Shah produces the forger, or 
there has been sume delay or laches on 
the part of the drawee in making his 
claim. So that the actual decision does 
not touch the point with which we have 
to deal here, because it does not involve 
aby question as to the liability of the 
drawee, 


The next case on which Mr. Setalvad 
relies is Ganesdas Ramnarayan v. Lachmi- 
narayan (2) and that is the only case 
in which the liability of a drawee was 
in issue. The facts there were that the 
drawees had paidto the holder of a hundi, 
who had in fact’ no title toit. But what 
the Court actually held was, that the 
person to whom payment had been made 
was not a Shah, and`on that ground the ` 
drawees could -not escape liabiiity. There 
again the actual decision does not really 
assist us one way or the other. Mr. 
Setalvad asks us to infer that if the 
payment had been made to a Shah, the 
drawees would not have been liable; but 
the decision’ does not- go that length. 
None of the other cases to which we 
have beenreferred, in my opinion, really 
have any bearing on the question for 
our decision, and in my view the appel- -- 
lants have failed to prove that there is 
any custom relating to a Shah Jog Hundi 
which absolves the drawee paying the 
amount of the hundi to a person having 
no title, although a Shah, from liability 
in conversion to the true owner. I think 
therefore that the appeal must be dis- 
missed with coste. 


(1)6 BH OROO 24. 
(2) 18 B. 570, 
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` Rangnekar, J.—I agree, 
nothing to add. : 

B. J. Wadia, J.—I also agree. 

N. Avpeal dismissed. - 


and have 


J 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1962 of 1933 
July 19, 1934 
Buty, J. 

SAWAN SINGH AND aNoTHER— 

PLAINTIFSS— APPELLANTS 

versus 
HAVELI SHAH SARDARI LAL 
MINORS THROUGH THEIR MOTHER Musammat 

KHUSHAL DEVI AND ANOTHER — 

: DEFENDANTS — RESPONDENTS. 

Registration Act (XVI of 1908), s. 23-A—Re- 
registration, effect if retrospectie-- Ke-registration tak- 
ing place after first appeal but before second appeal— 
Evidence regarding re-registration, if can be atlowed 
in second appeal — Defendant disputing validity of 
registration — Trial Court upholding plati} s 
contention that registration is valid—On appeal, 
registration held invalid—Re-registration unaer s. 43-A 
—Period of Limitation, when starts, 

Section 23-A of the Registration Act was enacted 
specially to enable parties to get technical defects 
in the previous registration of the documents 
removed and when a document is registered under 
that section, it takes effect from the aate of original 
registrationand in speciel circumstances an Appel- 
late Uourt can take notice offacts material to the 
decision ofa case, Which have arisen supsequent to 
the.decision of the suit by the lower Court, Uon- 
sequently, the evidence regarding re-registration of 
the document can be produced in second appeal, 
Dr, James Henry George Hill v. Satan Singh (2;, 
Mehr Lazil v, Wati Muhammad (3) and Jagannath 
Maerwarry. Katidas Kaha (4), relied on. 

Where the defendants nad disputed the validity 
of registration of a document long before in their 
written statements and the plaintifis alleged that the 
registration was valid and the plaintiffs’ contention 
was upheld by thetrial Court and it was only on 
appeal that is was held to be invalid: 


Held, that for the purposes of re-registration the- 


four months’ period as required by s. 23-A, Registra- 
tion Act must becomputea from the date ofthe ap- 
pellate judgment. 

8S. U. A. from the decree of the Senior 
Subordinate Judge, Gujrat, with enhanced 
Appellate Powers, dated August 31, 1933, 
reversing that of the Subordinate Judge, 
Fourth Ulass, Dinga, dated October 24, 
1932. 

Mr. M. L. Puri, for the Appellants. 

Mr. Sasant Krishna, for the Respon- 
dents. D 


Judgment.—The plaintiffs Sawan Singh 
and Lahna Singh sued for possession of a 
plot of lana on the allegation that it had 
been purchased by them from one Arur 
Singh bya deed dated October 18, 1924. 
The suit was resisted by the defendants 
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on the allegation that they had purchased 
the property from the Municipal Committee 
and in the alternative they also claimed that 
they had acquired title by adverse possession 
over twelve years. 

The main point in dispute between the 
parties was whether the site in dispute was 
originally owned by Arur Singh or the 
Municipal Committee. The lower 
Appellate Court has found that the site 
belonged to Arur Singh and not the 
Municipal Committee and this finding of 
fact cannot now be contested. The learned 
Judge in the lower Appellate Court, 
however, held that the deed, executed by 


` Arur Singh in favour of the plaintiffs, did 


not convey any valid title as ib was not 
registered in accordance with law. It 
appears that at the time of the registration, 
though the vendor and the vendees were 
present, the document was presented for 
registration by a person not duly authorized. 
In these circumstances, ib was held on the 
authority of a Privy Council ruling report- 
ed as Jambu Parshad v. Muhammad Nawab 
Aftab Ali Khan (1) that the registration 
was invalid. The plaintiffs’ suit was 
accordingly dismissed on this ground and 


they have preferred a second appeal to this 


Court. 

“The learned Counsel for the appellants 
has not chalienged the tinding of the learned 
Senior Subordinate Judge that the original 
registration of the sale-deed was invalid, 
but he urges thatthe document has : now 
been re-registered according to the provi- 
sions of s. 23-A of the Indian Registration 
Act, and, therefore, the plaintiffs’ suit 
should now be decreed. 

The learned Counsel for the respondents 
contends, on the other hand, that there is no 
good ground for allowing the appellants to 
produce additional evidence at this stage, 
and in any case if additional evidence is to 
be allowed, the respondents should also be 
given an opportunity to rebut it. 

In my opinion the above objections have 
no forceinthe circumstances of the case. 
The plaintifis’ suit has been thrown out on a 
purely technical ground. Section 23-A of 
the Indian Registration Act was enacted 
specially to enable parties to get technical 
defects of this kind removed and when a 
document is registered under that section, 
it takes effect from the date of orginal 
registration. There is ample authority in 


(1) 28 Ind. Cas. 422; 37 A 49; 19 O W N 282; 13 A 
LJ 129: 17M L T248; 21 O L J 218; 2 L W277 
23 M LJ 577; 17,Bom, L R413; (1915) MWN 592; 
42 1A 22 (Pa0) < : 
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support of the fact, that in special circums- 
tances, an Appellate Court can take notice 
of facts material to the decision of a case 
which have arisen subsequent to the decision 
of the suit [ef Dr. James Henry George Hill 
v. Satan Singh 50 I. C. 857 (2), Mehr Fazil 
v. Wali Muhammad 132 I. O. 6 (3), 
Jagannath Marwari v. Kalidas Rana (4).| 
In my opinion there are adequate grounds 
for allowing evidence as to re-registration 
being produced at this stage. 

The next contention of the learned 
Counsel was that the re-registration was 
not valid inasmuch asthe document was 
not re-registered within four months after 
the plaintiffs became aware of the invalidity 
of the original registration, as required by 
s. 23-A, Indian Registration Act. It was 
` not disputed that the document was regis- 
tered again within four months of the 
decision of the learned Senior Subordinate 
Judge in which he held that the original 
registration was invalid. But it was urged 
that the defendants had disputed the 
validity of registration long before in their 
written statements and hence the period of 
four months should be computed from that 
time. Butthe matter was in dispute at 
that time. The plaintiffs alleged thatthe 
registration was valid and their contention 
was upheld by the trial Court. It was only 
on appeal that the learned Senior Subordi- 
nate Judge held the registration to be 
invalid. In the circumstances I think, the 
four months’ period must be computed from 
the dateof the appellate judgment. The 
learned Counsel for the zespondents next 
urged that there might be other defects in 
the re-registration, but he was unable to say 
which. ‘The document as re-registered was 
alsoin dispute between the parties in the 
proceedings on a review petition tothe 
learned Senior Subordinate Judge (which 
was dismissed on a technical ground) and the 
respondents have had ample opportunity to 
examine the document. I see, therefore, no 
justification to givethem further time to 
discover possible defects, 


It isnot disputed thatif the re-registra- 
tion was valid—as I have held it Cie 
plaintifs’ suit must be decreed. I accord- 
ingly accept this appeal and setting aside the 
decree of the learned Senior Subordinate 


, (2) £0 Ind, Oas, 857; 4 P L T 312; (1990) Pat 


" (3)132 Ind. Cas. 6; 31 P L I ; 
os: t 1012; Ind. Rul. (1931) 
(4) 120 Ind, Oas. 626; 8 Fat. 776 at p 789: 
1922 Pat, 245; 10 P LT 191; Ind. Rul, 1930, Pai 
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Judge, decree the plaintiffs’ suit. In view 
of all the circunistances, I leave the parties 
to bear their own costs throughout. 

D. Order accordingly. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 584 of 1930 
May 3, 1934 
VENKATASOBBA Rao, J. 
PALAVALASA SURAMMA NAYURALU 
— APPELLANT 
versus | 
SAVIRIGANA SURAYYA AND oTHERS— 
RESPONDENTS 

Mortgage—Prior and puisne mortgagees—Sale by 
each without impleading the other—Priority of pur- 
chasers—Criterion—Priority of sale—First sale 
effected pending suit by rival morigagee—Validity of 
sale—Lis pendens. 

Where each of several simple mortgagees files a 
separate suit impleading the mortgagor alone and 
not the other mortgagees and in execution sales 
different persons become purchasers, the priority of 
the date of purchase gives priority of title to posses- 
sion. The fact that a particular mortgage was earlier 
in date orthat a particular suit wae filed earlier is 
immaterial. 

The priority of title acquired by the first pur- 
chaser in such cases is notaffected by the fact 
that the sale in which he had purchased was effected 
during the pendency of a suit by another mortgagee. 
The doctrine of lis pendens is not applicable to such 
a sale, Nagendran Chettiar v. Lakshmi Ammal (1), 
Mulla Vittil Seehi v. Achuthan Nair (2) and - 
Chinnu Pillai v Venkatasamy Chettiar (3,, referred 
to, Chinnaswamy Padayachi v. Darmalinga Pada- 
yachi (5), relied on. 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Vizagapatam 
in Appeal Suit No. 104 of 1928 (A. 8. No. 118 
of 1928, District Court, Vizagapatam) pre- 
ferred against the decree of the Court of the 
District Munsif of Rajam in Original Suit 
No. 853 of 1926. 

Mr. D. Narasaraju for Mr. G. Surya- 
narayana, for the Appellant. 

Mr, L. Venkatanarasiah, for the Respond- 
ents. ` 

Judgment.—This appeal raises the 
vexed question of priority in regard to the- 
right to possession, when the competing 
claimants are purchasers at execution- 
sales under different moitgage decrees 
against the same mortgagor. The facts in 
their. chronological order, may be briefly 
set out. 

January 24,1920. Defendants Nos.1 and 
2 executed a promissory note in favour of 
the 6th defendant. ; 

“May 9, 1922. The same persons executed 
a mortgage to defendants Nos. 3 to ð. 

Exact date not known. Subsequent to 
that mortgage, the 6th defendant filed 
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O. S. No. 724 of 1922 against defendants 
Nos. 1 and 2 to enforce his right under the 
promissory note. 

November 24, 1923. -The 6th defendant 
obtained a consent decree in O. S. No, 724 


of 1922; which by its terms created a mort-. 


gage (not a mere charge) in hisfavour, over 
the properties already mortgaged to defend- 
ants Nos, 3 to 5. 

April 23, 1924. Defendants Nos. 3 to 5 
instituted O. 8. No. 303 of 1924 against de- 
fendants Nos. 1 and 2 to enforce their 
mortgage (without impleading the 6th de- 
fendant). 

October 8, 1924. The 6th defendant in 
execution of his decree in O. S. No. 724 of 
1922, brought the properties to sale. (De- 
fendants Nos. 3 to 5 were not parties to 
this proceeding). 

November 20, 1924. The 6th defendant, 
having himself purchased the property, 
obtained delivery. 

November 24, 1924. A mortgage decree 
was passed in O. S. No. 303 of 1924. 

January 19, 1925. The defendant sold 
the properties to the plaintiff. 

December 24, 1926. Defendants Nos. 3 to 
5, having purchased the properties in exe- 
cution of their mortgage decree, obtained 
symbolical delivery. 

I find no difficulty in holding that the 
position of the 6th defendant is that of a 
puisne mortgagee and Iam further pre- 
pared to hold that his execution petition 
must, for the present purpose, be treated as 
a suit to enforce his mortgage. That being 
so the salient facts are these: 

1, The suit by the first mortgagees was 
earlier in date, 

2. The earlier purchase was that made 
in the suit of the puisne mortgagee, 

3. That purchase was made during the 
pendency of the first mortgugee’s action. 

The contest is between the piaintiff, who 
trac:s his right to the earlier sale in the 
later suit (by the puisne mortgagee), and 
defendants Nos. 3 to 5, who-claim under the 
later purchase in the earlier action (by the 
prior mortgagees). 

The plaintiff was in possession on the 
date of the suit, and the learned District 
Munsif, holding that he was entitled to 
remainin possession, has granted an injunc- 
tion restraining defendants No. 3 to 5 from 
interfering with the plaintiff's possession. 
That decree of the trial Court has been 
reversed by the Subordinaie Judge, but, 
in my opinion, the District Munsil’s view is 
correct and that of the lower Appellate 
Court is wrong. o 
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Where each of several simple mortgagees 
files a separate suit, impleading his mort- 
gagor alone aad not the other mortgagees, 
and in execution-sales different persons 
become purchasers, it must now be taken as 
settled, that p:iority of date of purchase 
gives priority of title to possession, the 
fact that a particular mortgage was earlier 
in date or that a particular suit was filed 
earlier, being immaterial. Such conflict 
as there was on the point, must now be 
taken to have been set at rest by the recent 
decision of the Fall Bench in Nagendran 
Chettiar v. Lakshmi Ammal (Q). This rale, 
I think, rests on sound principle. The 
mortgages being simple, possession remains 
with the mortgagor and he is the person in 
law entitled to it. It follows therefore, that ` 
a sale of his interest in a suit either by a 
prior ora puisne mortgagee must convey 
to the purchaser the mortgagor’s right to 
possegsion, the only question being, in 
which suit was the earlier sale made. On 
the date of that sale the mortgagor having 
the right to possession, that right becomes 
transferred to the vendee, 

The plaintiff on the facts stated above 
must, therefore, be held to have a pre- 
ferential right to possession. The question 
next arises, is that right affected by the ~ 
doctrine of lis pendens, as the purchase 


“under which he claims, was made during 


the pendency of the suit brought by the 
prior mortgagees? I think not. The 
rights of the second morigagee are un- 
affected by the first mortgagee’s suit ; his 
right to redeem the prior mortgage remains, 
so also is his right to sell the equity of 
redemption preserved. The argument was 
at one time putforward that che subsequent 
mortgagee could only claim to redeem the 
prior mortgage and only after such redemp- 
tion, could sue for sale, but the Courts 
have repelled this contention Mulla Vittil 
Seethi v. Achuthan Nair (2) and Chinnu 
Pillai v. Venkatasamy Chettiar (3). I may 
quote the following passage from the judg- 
ment in the first-mentioned case. 

“These observations are not confined to the mere 
preservation of the subsequent mortgagee's right to 
yedeem the previous mortgage. If the rights of the 
puisne encumbrancer, who was not made a party to 
the suit of the prior mortgagee, are preserved in 
every respect, the right to sue for the sale of the 
equity of redemption, which existed previous to the 


(1) 144 Ind Cas 833; 56 M 846; (1933) M W N 
38i; A I Rt933}Mad, 583; 6 R M9; 65 M L J 108, 38; 
L W 169(F B). 

(2) 9 Ind. Oas. 513; 21 M U J 2139M L T43l 
(1911) M W N 165. 

(3) 34 Ind. Oas, 507; 40 M 77; 30 M L J 347; (L916) 
M_W_N 245; 19M L T 217. 
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Buit by the first mortgagee, must continue to remain 
after it.” 


If, notwithstanding the pendency of the 
prior mortgagee’s suit, the decisions have 
held that the puisne mortgagee’s right to 
sue for sale is preserved in tact, the con- 
clusion, I think, is inevitable that the 
transfer resulting from such a sale cannot 
be affected by the rule of lis pendens. 

There is yet another reason for holding 
that the prior mortgagees’ action does not 
operate asa lis pendens. The principle of 
lis pendens is based on the maxim ut lite 
pendente nihil innovatur, which means 
“ during a litigation nothing new should be 
introduced.” In the words of the Lord 
Chancellor in Bellamy v. Sabine (4). 


“The law does not allow litigant parties to give 
to others, pending the litigation, rights to the prop- 
erty in dispute, so as to prejudice the opposite party.” 

“The necessities of mankind” ’ 

Continues the Lord Chancellor 
“require that the decision of the Court in the 
suit shall be binding, not only on the litigant 
parties, but also those who derive title under them 
by alienations made pending the suit.” 

The reason for the doctrine is that but 
for it “interminable litigation might be 
the consequence.” The alienations aimed 
against by the rule (as the passages extract- 


ed above show) are those made during the 


pendency of the suit and not those which . 


has been effected previously. If a certain 
right remains unaffected, the legal remedy 
toenforce that right must also continue. 
No suit, therefore, can operate as a lis pendens 
so as to affect the antecedent transfers which 
had come into existence prior to it; the 
transfers being unaffected, it follows that 
the legal proceedings brought to enforce 
those transfers are likewise immune from 
the operation of the rule. This is in con- 
formity with the decision of Krishnan 
Pandalai, J., in Chinnaswami Padayachi v. 
Darmalinga Padayachi (5). . 

1, therefore, hold that the District Munsif’s 
view that the plaintiff has a preferential 
right to possession, is correct. It must be 
noted that the findings of the trial Court on 
Issues Nos. 1 and 2 are binding upon him. 
Those findings are: 

(1) that the mortgage in favour of defend- 
ants Nos. 3 to 5 is not nominal, and 

(2) that the decree in O. S. No. 803 of 
1994 is not vitiated by fraud or collusion. 

All that is now decided is, that the plaint- 
iff has a prior right to possession. The 


4) (1857) 1 De G& J 566; 26 LJOh. 797; 3 Jur. 
(ws) 943; 6 W R 1; 118 R R 228. 

(5) 139 Ind. Cas. 309; 63M LJ 394: A LR 1932 
Mad 566; (1932) M W N 742; 36 L W 253; Ind. Rul, 
(1932) Mad. 650; 56 M 115, 
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other rights which the parties possess, must 
be worked out in appropriate proceedings. 

Tn the result, the decree of the Subordi- 
nate Judge is set aside and that of the 
District Munsif is restored. But the plaint- 
iff shall not get his costs in this and the 
lower Appellate Court, some of the issues 
having been decided against him. 

A. Decree set aside. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 251 of 1934 
October 5, 1934 


Boipe, J. 
HIRA RAM—DEFENDANT— PETITIONER 
Versus 
RAM DITTA AND OTHERS — PUAINTIFFS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), Sch. II, 
para. 17—Parties coming to agreement during pen- 
dency of suit to withdraw suit and refer dispute to 
arbitration— Withdrawal of swit—Agreement, if can 
be filed in Court. 

Where during the pendency of a civil suit, the 
parties come to an agreement that the suit should 
be withdrawn andthe matter in dispute referred to 
arbitration and the suit is accordingly withdrawn, 
the agreement can be filed in Court under Sch, Il, 
para. 17, Civil Procedure Code, Kokil Singh v. 
Ramasray Prasad Chowdhury (1), Lal Chand v. Sri 
Ram (3) and Bhima Ram v., Thakar Das (4), relied 
oD, Dhan Singh v. Kahu Singh (2), distinguish- 
ed. 
Petition for revision of an order of the 
District Judge, Montgomery, at Lahore, 
dated January 3, 1934, affirming that of the 
Subordinate Judge, Fourth Class, Pakpat- 


tan, dated July 27, 1933. 


Dewan Mehr Chand, for the Petitioner. 

Messrs. R. C. Manchanda and Achhru 
Ram, for the Respondents. f 

Judgment.— The petition for revision 
arises out of an application to have an 
agreement to refer the matter in dispute 
between the parties to arbitration filed 
under para. 17, Sch. II, of the Civil Proce- 
dure Code. It appears that during the 
pendency of a civil suit, the parties came 
to an agreement that the suit should be 
withdrawn and the matter in dispute re- 
ferred to arbitration. The suit was accord- 
ingly withdrawn. Later on, one of the . 
paities put-in an application that the ag- 
reement be filed in Court, but the other 
party cpposed it on the ground that the 
agreement had been made during the 
pendency of the suit and was, therefore, 
void. This objection has been disallowed 
by the Courts below, and the agreement 
has been filed. 

The learned Counsel for the petitioners _ 
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has urged that the decision of the Courts 
below on the question of law is incorrect 
and has cited Kokil Singh v. Ramasray 
Prasad Chowdhury (1) and Dhan Singh v. 
Kahn Singh (2) in support of his contention. 
The first authority seems to me to be in 
favour of the respondent. In that case, it 
was held that, although the agreement to 
refer to arbitration had been made during 
the pendency of the suit, the application 
was presented after the dismissal of the 
suit, and could, therefore, be entertained 
by the Court under para. 17 of Sch. II of 
the Civil Procedure Code. This ruling 
was followed in Lal Chand v. Sri Ram (3) 
and a similar view has been recently taken 
by a Division Bench of the Judicial Com- 
missioner’s Court, Peshawar, in Bima Ram 
vV. Thakar Das 141 Ind. Cas. 83 (4). In 
the other ruling cited by the learned 
Counsel for the petitioner, the facts were 
different, the reference to arbitration be- 
ing made during the pendency of the suit. 

In my judgment, the decision of the 
Courts below was correct. I dismiss the 
petition, but in view of all the circum- 
stances, leave the parties to bear their own 
costs. 


N. Petition dismissed. 
(1) 81 Ind. Cas, 994; A IR 192t Pat, 488; (1924) 
Pat. 110; 3 Pat. 443; 6PLT 122:3 Pat L R 


52 
(2) 15 Ind, Oas. 149; 115 P R 1912; 191P W R 
1912; 6 PL R 1912 Sup. 
(3) 122 Ind. Cas., 237; A IR 1930 Lah. 1068; Ind. 
oe (1970) Lah. 317; 31 PL 4445;12 Lah, L J 
4 


(1) 141 Ind, Cas, 83; Ind, Rul, (1933) JLab. 3t; A I 
R 1933 All. 291; L R14 A 389 Rev. 





MADRAS HIGH COURT 
Criminal Revision Case No. 12) 
of 1934. 

Criminal Revision Petition No. 119 
of 1934. 

August 30, 1934. 
PakENHAM Warsa, J. 

In re MOLLAPUDE RANGAYYA 
— PETITIONER 

Railway —Trespass—Lawful entry on one part of 
railway—Entry into other parts, whether lawful— 
Passenger with ticket—Hntry on railway line. 

A lawful eatry by a parson onto one part 
of -the railway, e.g., entry of a passenger witha 
ticket on to the platform, does not eatitle the person 
to enter on any prt ofthe railway premises, 
e.g.. to trespass on the line. [#mozror v, Lo lai (1), 
Bashir Ahmidv, Emperor (2) aal Kumul Kantı 
Chakrabarty v EH nperor (3), distiaguished. 

Petition under s. 435 and £39 of the Gode 
of the Oriminal Prozedure, 1898, praying 
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the High Court to revise the judgment at 
the Oourt of the Sub-Divisional Magistrate 
of Bhimavaram in Criminal Appeal No. 48 
of 1933 (C. C. No 735 of 1933 on the file of 
the Court of the Stationary Sub-Magistrate, 
Tadepalligudam). 

Mr. V. V. Chowdary, for the Petitioner, 

The Public Prosecutor, for the Crown. 

Order.—I have been shown no authority 
for the petitioner’s contention that a lawful 
entry on to one part of the railway, as in 
this case of a passenger witha ticket on to 
the platform, entitlesa person to enter on 
any part ofthe railway premises and to 
trespass on the line as in this case. 

None of the cases quoted Emperor v. 
Lodai(1), Bashir Ahmad v. Emperor 48 
Ind. Cas. 896 (2) and Kumud Kanta Chakra- 
barty v. Emperor (3) supports this con- 
tention. 

Ifit were correct all ticket-holders and 
passengers can trespass on the line and 
presumably third class ticket-holder can 
enter Ist class compartment or Ist class 
waiting room while all ticket-holders can 
get into the signal boxes, engine driver's 
cabin and guard vans. The absurdity of 
these results shows that lawful entry into 
one part of the railway does not make entry 
into every part of a railway lawful. The 
petition is dismissed. 

A. Petition dismissed. 

(1) 103 Ind. Cas. 101; 59A 381; LRRA 120 Or.; 
28 Or. LJ 648; 8A IOr. R. 181; BALI 710; AIR 
1927 All 646. 

(2) 48 Ind, Cas, £96. 

(3)47 Ind. Oas. 74; 22 O W N 575; 19 Or, L J 878. 


` LAHORE HIGH COURT 
Criminal Appeal No. 1209 of 1933 
April 11, 1934 
CoLDsTREAM AND Mongo, JJ. 
EMPEROR— APPELLANT 
VETSUS 
AHMAD DIN —AcousED 

Criminal Procedure Code (Act V of 1898), s. 4 T— 
Appellate Court, powers of—Grounds of appeal relat- 
ing only to one section of Penal Code—Acquittal— 
Court's power to ascertain whether offence fell under 
any other section—Penal Code (Act XLV ‘of 1869), 
s. 409—Property must be actually misapplied—S. 409 
does not include intention to misappropriate at a 
future date. 

Where in an appeal against the acquittal of the 
accused bythe Appellate Court the grounds relate 
only toone section of the Penal ode, on acquittal 
under that section, the Court cannot at that stage 
ascertain whether the offence fell under any other 
section, 

Section 409, Penal Code, does not include an 
intention to misappropriate at a future date. Where, 
therefore, the accused who was a treasurer of a 
society, satisfied a decree against him by making a 
deposit entry in favour of, his creditors decree- 
holders ; 
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Held, that the fraudulent action of the accused did 
not earmark the money in his hands asthe source 
for payment in respect of that liability : the fraudu- 
ent entry was intended to make it possibleat a 
ater date to misappropriate the moneys of 
Society ; but nothing was then misappropriated, and 


consequently the accused was not guilty under 
B. 409, Penal Code 


For an offence under 8. 409 Penal Code, the property 
entrusted or part of it must be actually misapplied. 


Cr. A. from an order of the Addi- 
tional Sessions Judge, Gujrat, dated 
June 15, 1933. 

i Mr. Des Raj Sawhney, for the Appel- 
ant, 

Mr. S. S. Haksar, for the Respondent.- 

Monroe, J.—The accused, the Presi- 
dent and Treasurer of the Oo-operative 
Credit Society at Kot Cheka, was charged 
under s, 409, Penal Code, with criminal 
misappropriation of Rs. 150-6-9 between 
July 2, 1931, and June 20, 1932, and of 
Rs. 115-6-9 between the latter date and 
the date of the charge. Mr. Abdur 
Rahim, Magistrate, First Olass, acquitted 
him except in respect of a sum of Rs. 70 
which had been entered as a deposit in 
favour of Devi Dial and Gian Chand by 
the accused: he found the accused guilty 
of having criminally misappropriated at 
least Rs.66 in connection with this}transac- 
tion and sentenced him to detention till 
the rising of the Court and a fine of 
Rs. 100. The accused appealed to the 
Additional Sessions Judge, Gujrat, who 
acquitted him and an appeal against this 
acquittal has now been lodged by the 
Government Advocate on behalf of the 
Crown. 

The facts alleged against the accused 
concerning the sum of Rs. 70, the only 
item in his charge with which we are 
now concerned, are: Devi Dial, and Gian 
Chand obtained a decree against the 
accused: by agreement with his creditors 
the accused satisfied the decree by mak- 
ing an entry of a deposit of Rs. 70 in 
their favour in the books of the Co- 
operative Credit Society. The learned 
Sessions Judge stated the question for 
his consideration to be whether from a 
mere entry in the records of the Society 
the offence under s. 409, Penal Code, was 
proved to have been committed. The 
essential elements for an offence under 
8. 409 are: (1) that the accused was a 
member of one of the classes indicated 
in the s. (2) that in his capacity as such, 
property or the dominion over property 
was entrusted to him, (3) that he com- 
mitted a criminal breach of trust in res- 
pect of the property. For the purpose 
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of argument I assume that the first two . 
elements have been established by the . 
prosecution. Criminal breach „trust. . 
involves either dishonest misappropriation’ 
or conversion by the accused to his own 
use or wrongful disposition, as defined in 
s. 405, of property which or the dominion 
over which has been entrusted to the 
accused. From s. 405 it seems to me to 
be clear that the property entrusted or part 
of it must be actually misapplied. Mr. 
Sawhney in his argument on, behalf of the 
Crown argued that by making the entry of 
a deposit in favour of the accused, there 
was misappropriation of Rs. 70 out of 
the moneys in the hands of the accused” 
as Treasurer of the Society. J cannot see 
that anything done by the accused affect- 
ed the money in his hands: the entry 
made by him, if it had afterwards: been 
acted on, would have created a liability 
on the part ofthe Society, but the fraudu- 
lent action of the accused did not earmark ° 
the money in his hands as the source for 
payment in respect of that liability: the 
fraudulent entry was-intended to make it: 
possible at a later date to misappropriate' 
the moneys of the Society; but nothing 
was then misappropriated, and s. 409, does 
not include, in my opinion an intention to 
misappropriate at a future date. Mr. 


Sawhney cited and relied on Mangal Sein 


v. Emperor (1), he quoted a passage from 
the judgment: 

“It is, in my opinion, an untenable argument 
that the changes were mere ‘paper’ changes, These- 
conversions were no less conversions because no 
cash passed.” 

A perusal of the facts of that-case shows 
that property in the form of loans or 
credits standing to the credit of a Com- 
pany with their bankers had in part by 
the fraud of the accused been transferred 
to his own name in the banker's books 
—there wasa definite appropriation by the 
accused in that case of property with the 
control of which the accused had been 
entrusted. That case bears no resemblance 
to the present case, where there has been 
no act which affects any property. In my 
opinion, the conclusion of the learned 
Sessions Judge that an offence under e. 409, 
Penal Code, has not been committed by the 
accused is correct. 

It was argued by Mr. Sawhney that 
some criminal offence has been committed 
by the accusei and he snggested that we 
should now ascertain under what section 

(1) U€ Ind Oas. 6'0; AIR 1939 Lah. 57; (1933 
Cr. Cas. 25; 30 Cr. LJ 954; Ind, Rul (1929) Leh 
810, vs. E 5 < 
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his offence falls and now convict him under 
it, . 

The accused was charged under s. 409 
only and the only issue discussed before 
the Sessions Judgeon the hearing of the ap- 
peal was whether the accused had been pro- 
perlyiconvicted under that section The gro- 
unds of appeal to this Court filed by the 
Government Advocate do not include a sug- 
gestion of any offence other than one 
under s. 409, Mr. Sawhneys suggestion, 
therefore cannot be accepted unless 
we are now prepared to consider at the 
third hearing of this case a charge against 
the accused of which, so faras I can see, 
no hint had ever been given until the 
hearing before us was well advanced. 
While there can be little doubt, that if 
the facts alleged are accepted as estab- 
lished, the accused has committed a 
serious offence, I am not prepared at this 
stage of the proceedings to combine 
with Mr. Sawhney in evolving a new case 
against the accused. We cannot now 
speculate on what course these proceed- 
ings might have taken in their earlier 
stages, if some charge still undefined, had 
been made against the accused: as the 
case was presented and fought before 
the trial and Appellate Courts and the 
accused had a good answer to the only 
charge made against him and now that 
he has been properly acquitted of the 
only charge made, we ought not, in my 
opinion, to interfere with his acquittal. 
I would accordingly, dismiss this appeal. 

Coldstream, J.—I agree. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No, 185 of 1927 
August 7, 1934 
VARADACHARIAR AND Born, JJ. 
VEPA SURAMMA AND ANOTHER— xœ 
APPELLANTS 
versus 
CHAKKA VENKAYYA AND OTAERS— 

RESPONDENTS 

Mortgage—Provisionjfor payment of interest annual- 
ly—Whether gives separate cause of action for 
interest—Claim for interest for more than 12 years 
before date of suit —Limitation—Interest awarded at 
reduced rate, whether mere damages or part of mort- 
gage money—Contract Act (IX of 1872), 8. 74. 

A mortgage bond executed in 1908, provided for 
payment of interest till the principal amount was 
paid, There was also a further provision in the 
document fixinga date for payment of interest 
annually. In a suit instituted in 1921, interest was 
claimed in respect of the years 1908 to 1912, aud the 
defendants pleaded that the claim for interest for 
these years was barred by limitation inasmuch ag 
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independent suits for interest could have been brought 
for these years : 

Held, that ordinarily there is only a single cause 
of action for both priacipal and interest as from the 
date when the principal becomes payable, the provi- 
sion fixing an annual date for payment did not give 
an independent cause of action for interest at the 
end of each year and the claim for interest for 1908 
to 1912, was not therefore barred. 

Held, further that the fact that under s 74 of the 
Contract Act the Court is given power to reduce the 
rate of interest fixed in a mortgage bond does not 
make ths interest awarded at the reduced rate any 
the less a claim under the bond and the charge creat- 
ed by the bond will be available also for the interest 


so awarded. 

A. against the decree of the Court 
of the Subordinate Judge of Vizagapatam, 
dated March 8, 1926, and passed in O.S. 
No. 30 of 1924. 

Mr. G. Lakshmanna for Mr. P. Vallabha- 
charyulu, for the Appellants. 

Mr. P. Somasundaram, for the Respond- 
ents. i 

Judgment.—This appeal arises out of a 
suit on a mortgage (Ex. A in the case)’ 
dated October 16, 1908. Only two questions 
were raised in the memorandum of appeal: 
One relating to limitation, in respect of 
interest accruing due between the years 
1908 and 1912 and the other relating to the 
enforceability by way of charge on the 
property, of the ccmpensation allowed by 
the Court in place of the provision in the 
pond for enhanced interest. 

Asregards the first point, Mr. Laksh- 
manna’s argument is that an independent ` 
suit for the amount of interest accruing 
due each year, between the years 1908 and 
1912, could have been brought that these 
claims for interest furnished separate 
causes of action and, therefore, this suit 
brought in 1924 is to that extent barred by 
limitation. We are unable to agree with 
this contention. The language of the docu- 
ment shows that interest is payable till the 
principal amount is paid and ordinarily 
there is only a single cause of action for 
both principal and interest as from the date 
when the principal becomes payable. There 
is no doubt a further provision in the 
document fixing a date for payment of 
interest annually, but it is not reasonable to 
construe this as giving an independent 
cause of action for the claim for interest at 
the end cf each year. This has obviously 
been put in only for the purpose of entitling 
the mortgagee to claim interest upon inter- 
est if the interest is not paid on the due 
dates. This argument, therefore, fails. 

The other argument on behalf of the 
appellants was put as follows:—Under the 
explanation to 8,74 of the Contract Act 
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the stipulation for increased interest from 
the date of default may be a stipulation 
by way of ‘ peralty’ and the lower Court 
hasin this case in exercise of its powers 
under s. 74, reduced the enhanced rate of 
interest payable upon interest to 12 annas 
per annum from the agreed rate of 13 annas; 
the amount thus allowed by the Court is 
not really a claim for interest under the 
bond but one by way of ‘damages’ and 
that in respect of this amount no security 
created by the document can be available. 
In support of this proposition, Mr. Laksh- 
manna referred to the case in Motan Mal 
v. Mohamad Bakhsh (1). The Full Bench 
there took care to point out that neither by 
the mostliberal interpretation of the con- 
tract nor even by any kind of implication 
therefrom would be possible to say in that 
case that interest was payable under the 
contract. Therefore, they created it as a 
claim for damages pure and simple. In 
that sense, it would not really form part of 
what is spoken of in the Transfer of Prop- 
erly Act as ‘mortgage money ' and, there- 
fore, it cannot be enforced by-way of charge 
on the property. But that is not the posi- 
tion here. The interest upon interest is 
clearly part of the contract, the fact that 
under s. 74, of the Contract Act the Court 
is given power to reduce that rate under 
certain contingencies does not make the 
interest at the reduced rate any the less a 
claim under the Contract Act. No doubt, 
the word ‘penalty ’ is used under s. 74 of 
the Contract Act whan speaking of ‘enhanc- 
ed interest’ but it isnot in the sense ofa 
claim dehor the contract, because the co- 
relation expression ‘liquidated damages’ 
well known tothat English Law and used 
in the Contract Act prior to 1899, has 
always been understood to mean a provi- 
sion made in the contract itself. There- 
fore, the mere use of the expression penalty 
for damages ought not to be understood as 
amounting to a claim outside the contract. 
Another point was suggested by Mr. Laksh- 
manna, relating to the claim for interest 
upon interest after 1912. That point was 
not raised either in the Court below or in 
the grounds of appeal here and the clause 
in the mortgage document is so ambiguous 
that one cannot safely say that the parties 
did not intend that interest in arrears should 
carry interest even after 1912. There is 
no particular reason that we can see for 
drawing a distinction in this respect bet- 
ween default in payment of interest prior 


(1) 66 Ind. Oas. 771; 3 Lah, 209; 4 U P L R (L) 55; 
AIR 1922 Lah, 254; 42 P LR 1922, 
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to 1912 and default in payment of interest 
subsequent to 1912. The appeal, therefore, 
fails and is dismissed with costs. 

Mr. Somasundaram on behalf of the res- 
pondents has brought it to our notice, that 
during the pendency of the appeal the 
plaintiffs in the Court below have died and 
that their representatives have been brought 
on the record and that affidavits have been 
filed here stating that the amount due 
under this decree has fallen to the branch 
of the 2nd plaintiff and that it is accordingly 
payable to the 9th respondent here. In 
the absence of fuller jnformation and of 
the appellant’s assent, we are not prepared 
to make the necessary variation in the 
decree here, to give effect to this represen- 
tation. Mr. Somasundaram agrees that it 
would be sufficient if we note it. 

A. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No, 1945 of 1932 
November 8, 1933 
Burns, J. 
NUR MUHAMMAD—?PLAINTIFE— 
APPELLANT 
versus 
GHULAMAN AND OTSERS—DEFENDANTS 
— REBPONDENTS 

Civil Procedure Code (Act V of 1908), O.IV,r.1 
—Judge temporarily absent—No arrangements for 
receiving plaints—Plaint received by Naib-Sheriff 
having no authority to receive it—Plaint time-barred 
when placed before Judge though in time when filed 
—Court, if tobe deemed closed in absence of Judge— 
Period, if to be excluded— Limitation Act (IX of 
1908), s. 4. ae 

The Subordinate Judge of S used to sit for awéek | 
every month at L. During his absence at L, the 
plaintiff presented his plaint at S which was accepted 
by the Naib-Sheriff of the Court. Though in time 
when presented, the suit had become time-barred 
when it was placed before the Subordinate Judge on 
his return from L. There were no arrangements for 
receiving plaints at S during the absence of, the Sub- 
ordinate Judge: 


Held, that though the plaint was not properly 


“presented, as the Naib-Sheriff was not authorised to 


receive plaints under O. IV, r.1, Oivil Procedure 
Code, the Uourt at S must be deemed to have been 
closed during the absence ofthe Subordinate Judge 
at S and that under s.4, Limitation Act, the period 
during which the Court was closed had to be deduct- 
ed in computing the period of limitation and the suit 
was, therefore, in time. : à ; 

5. C. A. from the decree of the Dis- 
trict Judge, Ludhiana, dated August 
23, 1932. 


Mr. Nazir Hussain, for the Appellant. 

Mr. M. L. Whig, for the Respondents. 

Judgment.—lt appears that, for some 
time in the year 1929, the Subordinate 


1934 


Judge of Samrala used to sit for a week 
every month at Ludhiana. During his 
absence at Ludhiana on November 20, 
1929, the plaintiff presented his plaint at 
Samrala, which was accepted by the Naib- 
Sheriff of the Court. It was placed be- 
fore the Subordinate Judge on Novem- 
ber 25, 1929, on his return. By that 
time, however, the suit had become time- 
Boece and it was accordingly dismiss- 
ed. 

The case came up before me once on 
second appeal and was remanded for a 
finding on the question as to whether the 
Naib-Nazir at Samrala was authorized to 
receive plaints in the absence of the Sub- 
ordinate Judge at Ludhiana under O. IV, 
r. 1, Civil Procedure Code. The Courts 
below have now found that the Naib- 
Sheriff was not so authorized, and this 
being a finding of fact must be accepted 
as final. It appears, however, that no 
arrangements had been made for the re- 
ception of plaints during the absence of 
the Subordinate Judge from Samrala, and 


the Subordinate Judge who was called’ 


as a witness expressed the opinion that 
the Court was taken to be closed at 
Samrala during his absence. This seems 
to be the only reasonable view to take 
in the circumstances, as there were no 
arrangements during the period of the 
absence for presentation of plaints, ete., 
to the Samrala Court. Unders. 4, Limi- 
tation Act, the period during which the 
Court was closed has to be deducted in 
-computing the period for limitation. Al- 
lowing this period the plaint would be 
within time. 

I accept the appeal and setting aside 
the orders of the Courts below remand 
the case for re-decision on the merits. In 
view of the peculiar circumstances of the 
case, I leave the parties to bear their costs 
in this Court. 

N. Appeal accepted. 


— 


ALLAHABAD HIGH COURT 
Miscellaneous Criminal Case No. 603 of 1933 
| November 3, 1933 
Bennet, J. 
PHONSIA—APPLIOCANT 
VETSUS 
EMPEROR tarovusu MANGAL AND 


oTaERS— RESPONDENTS 
Criminal Procedure Code (Act V of 1898), ss. 369, 
403, 526—Accused discharged — Application to review 
the discharge order refused — Another complaint 
before same Magistrate on same facts — Ap- 
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plication for transfer of case—Application if to 


be granted. 

Ona previous complaint under ss. 494 and 498, 
Penal Code, the Magistrate summoned the accused 
and after hearing the evidence of the complainant 
discharged him. After that the complainant made an 
application to the Magistrate to review his order of 
discharge. The Magistrate refused to review his 
judgment. After that the complainant filed another 
complaint on the same facts in the Court of the same 
Magistrate : 

Held, that an application to review the order of 
discharge was clearly against the provision laid 
down ins, 369, Oriminal Procedure Code. 

Held, also that although under s, 403, Oriminal 
Procedure Code, explanation, the dischargeof the 
accused is not acquittal for the purpose of that 
section which would prevent the accused being 
again tried for the same offence, yet if the ap- 
plication for transfer of the case were granted and 
the case transferred to another Magistrate and that 
Magistrate convicts theaccused, the situation would 
arise that the accused would have been discharged 
by one Magistrate and without that order of dis- 
charge being set aside, the accused would be con- 
victed by another Magistrate on the same charge, 
The correct course for the complainant to adopt 
would have been to make an application under s, 436, 
Oriminal Procedure Code to the Sessions Judge or the 
District Magistrate asking for the order of discharge 
to be set aside and further enquiry to be made. 


Mr. Ambika Prasad Dube, for the Ap- 
plicant. 

Judgment.—This is an application for 
transfer of a criminal case on a complaint 
which was made under ss. 491 and 498, 
Indian Penal Oode. The applicant is the 
complainant. On a previous complaint the 
Magistrate in question summoned the ac- 
cused and after hearing the evidence of 
the complainant discharged ths accused on 
June 15, 1933. After that the complainant 
made an application to the Magistrate to 
review his order of discharge. Such an 
application was clearly against the pro- 
vision Jaid down in s. 369, Criminal Pro- 
cedure Code, which states that no Court, 
when it has signed its judgment, shall 
alter on review the same except to correct 
a clerical error, The Magistrate refused to 
review his judgment on July 3, 1933. After 
that the complainant filed another com- 
plaint on the same factsin the Court of 
the Joint Magistrate. It is true that under 
s. 403, explanation, the discharge of the 
accused is not acquittal for the purpose of 
that section which would prevent the ac- 
cused being again tried for the same offence. 
But if the present application is granted 
and the case is transferred to another Ma- 
gistrate and that Magistrate convicts the 
accused, the situation would arise that the 
accused would have been discharged by 
one Magistrate and without that order of 
discharge being set aside, the accused 
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would be convicted by another Magistrate 
on the same charge. I do not think that 
that is a desirable result. The correct 
course for the complainant to adopt would 
have been to make an application under 
s. 436, Criminal Procedure Code, to the 
Sessions Judge or the District Magistrate 
asking for the order of discharge to be set 
aside and further enquiry to be made. It 
is still open to the complainant to adopt that 
course, aS apparently there is no limitation 
for such an application. That being so, I 
do not consider that the transfer should be 
granted and I think it is desirable for the 
complainant to pursue the remedy laid 
down in sg, 436, Criminal Procedure Code, 
and that he should not be allowed to have 
his.case transferred to another Magistrate 
until action has been taken under that 
section and further enquiry has been order- 
ed by the Sessions Judge or the District 
Magistrate. I do not think that I am 
called upon to decide what course the com- 
plainant should pursue in regard to the 
second compiaint for which he now asks 
for transfer. The application, therefore, is 
refused. 
D. Application refused. 





LAHORE HIGH COURT 
Civil Revision Petition No. 290 of 1932 
April 26, 1934 
ABDUL RASHID, J. 
PATRAM DAS AND anoTHER—PLAINTIFFS— 
PETITIONERS 
VETSUS 
Sardar Bahadur CAPTAIN HIRA SINGH 

AND OTHERS — DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 115, 
0. IX,r. 13,0. XLVII, r, 1—Notice of hearing not 
issued to one defendant—Absence of defendant on 
that date—Ex parte decree—Effect of — Erroneous 
decision on question of law— Material irregularity — 
Jurisdiction not lost due to erroneous decision on a 
question of law. 

Where the Court passed an order that the absent 
defendants be summoned for a date and that the 
parties should appear beforea certain Judge on that 
date, and defendant No. 1 not appearing on that 
day, the case was ordered to be proceeded with 
ex parte against himand it appeared that no notice 
was sent to him of the hearing of the date fixed: 

Held, that the decision was at the most an erroneous 
decision on a question of law and that it could not be 


said that in arriving at this decision the trial Court 


exercised a jurisdiction not vested in it by law or 
acted illegally or with material irregularity in the 
exercise of its jurisdiction. The trial Oourt had the 
jurisdiction to decide whether any irregularities were 
committed and, if so, whether those irregularities 
amounted to an error apparent on the face of the 
record, Even if this point has been wrongly decided 
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it cannot be said that the lower Court has assumed 
jurisdiction which it did not possess. The juris- 
diction ofthe Court to adjudicate upon the alleged 
irregularities had been complete throughout, and it 
cannot be said to have been lost on account of an 
erroneous decision on a question oflaw. Malkarjun. 
v. Narhari (10) and Sant Singh v. Mubarak Singh 
(11', relied on 

Quaere :—Whether it is competent to the Court 
to accept an application for review even though 
the limitation for presentation of an application 
under O IX, r. 13, had expired..- 

©. R. P. for revision of the order of the 
Subordinate’J udge, Third Class, Ferozepur, 
dated February 12, 1932. 


Messrs. M. C. Mahajan and Chiranjiv Lal 
Aggarwal, for the Petitioners. 

Mr. J. G. Sethi, for the Respondents. 

Judgment. On May 14, 1930, the plain- 
tiffs instituted a suit against Captain 
Hira Singh and eight others for possession 
of a piece of land measuring 2 kanals, 
2marlas and 4 sarsahis situated in the 
area of village Moga, District Ferozepore. 
This suit was proceeding in the Court of 
Lala Gian Chand, Additional Subordinate » 
Judge, Forozepore. On July 24, the plain- 
tiffs and the Counsel for defendant No. | 
(Captain Hira Singh) were present in 
Court and the remaining defendants were 
absent. The Court passed an order that 
the absent defendants be summoned for 
August 21, 1931, and that the parties 
should appear before the Subordinate 
Judge, Third Class, on that day. On 
August 21, defendant No. 1 did not appear 
in the Court of Mr. Muhammad Hussain, 
Subordinate Judge, Third Class, Feroze- - 
pore, and it was ordered that the case be 
proceeded with ex parte against him. The 
case was, thereafter, adjourned to 
August 27, for service being effected on 
the other defendants. On that date an 
ex parte decree was passed against all the 
defendants as all of them were absent. 

On October 12, 1932, Captain Hira Singh 
presented an application under O. IX, r. 13 
and O. XLVII, r.1 of the Civil Procedure 
Code, praying that the ex parte decree 
against him be set aside, and that in 
any case the orders dated August 21, and 
August 27, 1931, be reviewed as the Court 
had acted without jurisdiction in passing 
these orders, and also because the irregu- 
larities committed by the Court amounted 
to “an error apparent on the face of the 
record.” The application under O. IX, 
r. 13, was not pressed, but it was stren- 
uously urged that there were good grounds 
for setting aside the orders dated August 21, 
and 27, 1931, under O. XLVII, r. 1 of 
the-Civil Procedure Code, ‘The’ -learned . 
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Subordinate Judge held that Lala Gian 
Chand, Additional Subordinate Judge, 
had no power to transfer the case to his 
Court by means of his order, dated July 24, 
1931, and that the case was not regu- 
larly transferred to his Court until the 
District Judge had passed the order of 
transfer on July 27, 1931. The cases 
pending in the Court of Lala Gian Chand 
were distributed amongst the various 
Subordinate- Judges, and it was not open 
to Lala Gian Chand to decide asto what 
cases would be transferred to the Court of 
Mr. Muhammad Hussain, Subordinate 
Judge, Third Class. In these circum- 
stances: the Court came to the conclusion 
that a notice ought to have been issued 
-io Captain Hira Singh before passing an 
ex parte decree against him. The Court 
held that the failure to issue this notice 
was an error apparent on the face of the 
record -and - that, therefore, the orders 
dated August 21 and 27, 1931, were liable 
to be set aside on review. Against this 
‘order aczepting the application for review, 
the plaintiffs have filed the present petition 
for revision. . 

It was contended on behalf of the peti- 
tioneis that once the application for res- 
toration under O. IX, r. 13, had been 
dropped by ihe defendant the lower Court 
had no jurisdiction to proceed with the 
application for. review. It was urged that 
it was not open to a party to evade the 
law of limitation by presenting an appli- 
cation for review when the period for 
setting aside an ex parte decree had ex- 
pired. Reference was made in this connec- 
tion to Santu v. Arjan Das 13 Ind. Oas. 318 
(1), Lal Deri v. Amar Nath 57 Ind. Cas15 
(Z) and Devdip Singh v. Gopal Singh 38 Ind. 
Cas 53 (3). It was further urged that the 
learned Subordinate Judge nad accepted 
the application for review on grounds which 
fall within the purview of O. IK, r. 13, 
Civil Procedure Code, but which are not 
covered by the provisions of O. XLVII, 
r. 1, According to the learned Counsel 
if a party has recourse to a general re- 
medy, such as an appeal or an application 
for ieview, the Court is not entitled to 
consicer the reasons for defendants’ non- 
appearance, and the Court can accept the 

_ appeal or the application for review only 
on grounds which are open to the appli- 


. (1)13 Ind. Cas. 318; 131 P W R 1912, 

(2) 57 Ind. Cas. 15; A I k 1920 Lah. 261; 2UP LR 
<L) 128. 

(3) 38 Ind, Cas. 53; A I R1917 Pat. 673; 1 P L J 547; 
PLW 66. 
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cant under the provisions of the Civil 
Procedure Code dealing with appeals and 
applications for review. In support of 
his arguments on this point the learned 
Counsel relied on Humni v, Aziz-ud-Din 
(4) and Rajchandra v. K. D. Q. C. Ray (9). 

On behalf of the respondents it was 
contended that it was competent to the 
Oourt to accept an application for review 
even though the limitation for presentation 
of an application under O. IX, r.13, had 
expired. Reliance was placed on Chet 
Narain v. Ram Pal Manjhi, 15 Ind 
Cas. 554 (6), Lakshmi v. Maru Devi 
(7) andseveral other rulings. In 
addition if was urged thatin an appli- 
cation for review, the applicant is entitled 
to challenge the ex parte decree, and that 
the Court is entitled to consider the 
reasons for defendants’ non-appearance 
and to determine whether it was right 
in proceeding ex parte. In support of this 
contention reliance was placed on Sadhu 
Krishna Iyer v. Kuppan Iyengar (8) and 
Jetha Lal v. Varajlal (9), On this point 
there seems to be a conflict of opinion, 
the Madres and the Bombay High Courts 
taking one view and the Allahabad and the 
Rangoon Courts the other, It is, however, 
unnecessary to express a considered opinion 
on this point inthe present case. 

The trial Oourt has held that the fail- 
ure to issue a notice of the hearing of 
August 21, 193], to Captain Hira Singh, 
respondent, amounts to an error apparent 
on the face of the record and that the 
case therefore falls within the purview of 
O. XLVII, r. 1, of the Civil Procedure 
Code. The utmost that can be urged on 
behalf of the petitioner is that the decision . 
arrived at by the trial Court in this res- 
pect is an erroneous decision on a question 
of law. It cannot be said that in arriving 
at this decision the trial Court exercised 
a jurisdiction nob vested in it by law or 
acted illegally or with material irregu- 
larity in the exercise of its jurisdiction. 
In a Privy Council case reported as 
Malkarjun v. Narhari (10), a judicial 
sale took place after notice had been 

(4) 36 Ind. Cas. 277; 39 A 143; A I R 1917 All, 475; 
l4 A L J 1228, . 

(5) 79 Ind. Cas, 506; 2 R 108; A I R 1924 Rang. 137; 
2 Bur. L J 282. 

(6) 15 Ind Cas. 554; 16 O W N 643, 

(7) 12 Ind. Cas. 664; A I R 1915 Mad. 197; 37 M 29; 
10 M L T 437; 21 M L J 1063. 

(8) 30 M54; 16M LJ 479; 1 M L T 268. 

(9) 63 Ind. Cas. 478; 46 B 184; AIR 1922 Bom, 267; 
23 Bom. L R 769. 


(10) 25 B 337; 27 I A 216: 7 Sar. 739; 5 0 W N10; 
2 Bom. L R 927; 10 ML J 368 (PO) 
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wrongly served upon a person who was 
not the legal representative of the judg- 
ment-debtor’s eslate. The executing Court 
had erroneously decided that he was to be 
treated us such representative. Their 
Lordships held that the judicial sale was 
not a nullity, and could not be treated as 
invalid notwithstanding this irregularity, 
even though a material one, for the 
jurisdiction of the Court to execute had 
been complete throughout. It had not 
been lost by reason of the above error, 
and had empowered the Court to decide 
wrongly as well as rightly. In the pre- 
sent case the trial Court had the juris- 
diction to decide whether any irregulari- 
ties were committed and, if so, whether 
those irregularities amounted to an error 
apparent on theface of the record. Even 
if this point has been wrongly decided, 
it cannot be said that the lower Court 
has assumed jurisdiction which it did not 
possess. The jurisdiction of the Court to 
adjudicate upon the alleged irregularities 
had been complete throughout, and it 
cannot be said to have been lost on account 
of an erroneous decision on a question 
of law. The Privy Council ruling referred 
to above was followed by this Court in 
Sant Singh v. Mubarak Singh (11). 

The learned Counsel for both the par- 
ties addressed prolonged arguments to me 
regarding the merits of the case. It is, 
however, unnecessary to deal with these 
points as these matters cannot be agitated 
in a petition for revision under s. 115 of 
the Civil Procedure Code. 

For the foregoing reasons, I dismiss this 
petition for revision, but taking into con- 
sideration all the circumstances of the 
case, I leave the parties to bear their own 
costs in this Court. 

N. Petition dismissed. 

(11) 106 Ind. Cas 901; A 1 R 1928 Lah. 140; 9 Lah: 
308; 29 PL R 42; 10 Lah. 1J 91. 





LAHORE HIGH COURT 
Civil Revision Petition No. <39 of 1933. 
February 20, 1984 
j ABDUL Rasuip, J. 
KHUSHI RAM-— PLAINTIFE - 
PETITIONER 
versus 
HAKIM ALI AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0 A, 7. 1— 
Defendants confessing judgment—Joint statement of 
defendants— Sufficiency of—Decree—Appeal, if lies. 

Under O. X, r, 1, Oivil Procedure Code, where the 
defendants admit the claim against them, it is the 
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duty ofthe Court to question them whether they 
adinitted or denied the allegations in the plaint, and 
when they admit thesame, the Court has no option 
but to pass a decree. No appeallies from such a 
decree. i 

There isno provision of law showing that when 
all the defendants confessed judgment, & joint state- 
ment of all of them could not be recorded ina civil 
case. 

Petition for revision ofthe order of the 
Senior Subordinate Judge, Gurdaspur, 
dated May 23, 1933, reversing that of the 
Subordinate Judge, Fourth Class, Gurdas- 
pur, dated March 9, 1933. 

Dewan Mehr Chand, for the Petitioner. 

Mr. Nazir Ahmad, for the Respondent. 

Judgment.—On February 10, 1933, the 
appellant Khushi Ram instituted a suit 
for the recovery of Rs. 275 on the basis of 
a bond against Achhar, Musammat Santi, 
Hakim Ali and Muhammad Umar. On' 
March, 1933, all the four defendants ap- 
peared before the trial Court and stated as 
follows: “dawa mudai Rs. 275 se iqbal hai 
igsat ki jawen yakmushat ada nahin kar 
sakte”. ‘heplaintiff did nct raise any 
objection to instalments being fixed, and 
the Gourt, thereupon passed a decree in 
his favour for Rs, 275 as the defendants 
had admitted the claim and confessed 
judgment. Against thisdecree two of the 
defendants, namely Hakim Ali and Achhar, 
preferred an appeal to the Senior Subordi- 
nate Judge, where a preliminary objection 
was raised on behalf ofthe plaintiff that 
no appeal lay as the decree had been 
passed by the trial Court on a confession 
of judgment by the defendants and was, 
therefore, a decree which was passed by 
the Court with the consent of the parties. 
The learned Senior Subordinate Judge, 
however, held that the trial Court acted 
illegally in recording a joint statement 
of all the four defendants. It further 
beld that in the absence of any written 
statement by the defendants or their indi- 
vidual examination in Court with regard 
to the facts of the case, it could not be said 
that the joint statement recorded by the 
Court of four ignorant persons fulfilled the 
requirements of law. There was, therefore, 
no proof that the appellants gave any 
valid consent to the decree. After coming 
to this findingthe learned Senior Subordi- 
nate Judge dealt with certain other 
matters raised in the appeal preferred to 
him, accepted the appeal and setting aside 
the decree of the lower Court, remanded the 
case under ss. 151, Civil Procedure Code. 
Against this order of the Senior Subordinate 
Judge, the plaintiff has preferred a petition 
for revision tothis Court. A 


= 
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It was contented on behalf of the 
pondents that the arder of the trial Court 
recording a compromise was appealable 
under O XLIII, r.1(m) of the Civil Pro- 
cedure Code, and that, therefore, it was 
open to the learned Senior Subordinate 
Judge tc entertain the appeal and to 
deteimine whether a compromise had in 
fact been arrived at, and whether the com- 
promise was in accordance witn law. Re- 
liance was placed on Muhammad Rashid v. 
Rahmatullah (1), Megh Raj-Tej Bhan v. 
Tulsi Ram-Devi Ditta Mal (2) and Nahar 
Singh v, Khazan Singh (3)in this connec- 
tion. Iam ofthe opinion that these rul- 
ings bave no applicability to the facts of the 
present case, and that no question of the 
legality or illegality of recording a com- 
promise arises inthis case. Under O, X, 
T. l of the Civil Procedure Code, the trial 
Court was bound to question the defendants 
whether they admitted or denied the allega- 
tions in the plaint. All the defendants, 
thereupon, admilted that Rs. 275 were due 
tothe plaintiff on the basis of the bond 
sued upon, and, thereupon a joint statement 
of the four defendants confessing judgment 
was recorded. As the defendants admit- 
ted the claim of the plaintiff in their 
statement, the -Court had no option but to 
pass a decreeinfavour of the plaintiff. 
The learned Senior Subordinate Judge has 
not held that the defendants were, in any 
way, defrauded-or that they had actually not 
confessed judgment. The Senior Subordi- 
nate Judge has.merely observed that the 
recording of the statement of four ignorant 
defendants jointly did not fulfil the re- 
quirements of law. No provision of law, 
however, hasbeen quoted by the learned 
Counsel for the respondents showing that 
when all the defendants confessed judg- 
ment, a joint statement of all of them 
could not be recordedin a civil case. 
The statement is thumb-marked by all 
the. four defendants and there is no reason 
to think that they were, in any way, pre- 
judiced by a joint statement keing taken 

the Court on March 9, 1933. 

For the reasons given above, Ihold that 
the decree passed by the trial Court was 
one which was passed with the consent of 
the parties and, therefore, no appeal lay 
from sucha decree. The result of my find- 


ing is that the learned Senior Subordinate 
(1) 24 Ind. Cas 630; 96 P R 19!4; 212 PL R 1914; 

134 P W R 1914; A I R 1914 Lah. 112. 

Goer Ind. Cas, 696; A I R 1924 Lah. 466; 6 Lah. 
J 
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Judge had no jurisdiction tohear the ap- 
peal. J, therefore, accept this petition for 
revision, set aside the order of the learned 
Senior Subordinate Judge, dated Ma 
23, 1933, and restore, the decree of th 
trial Court. Taking all the circumstance 
into account, I order that the parties shal- 
bear their own costsin this Court. 

N. Petition accepted. 


—- 


PATNA HIGH COURT 
Oivil Revision Petition No. 237 of 1933 
August 14, 1931 


Wort, J. 
HUMAYUN RAZA CHOUDHURY ANp 
ANOTHER— PLAINTIFFS —PETITIONERS 


VETSUS 

MOHAMMAD ISMAIL CHOUDHURY 
AND OTSERS--DEFENDANTS—OPPOSIT# PARTIES 

Bengal Regulation III of 1875, ss. 25-A, 11— 
Scope of s, 25-A— Settlement Officer declining to settle 
question whether certain persons are proprietors or 
not—Jurisdiction of Civil Court, if ousted. 

Section 25-A, Bengal Regulation III of 1875, is an 
enabling section and not a disabling section, Itis 
an exception tos, Il which prohibits suits in civil 
Courts regarding matters decided by Settlement 
Courts under these rules, The decision of the Settle- 
ment Officer as to whether certain people are prop- 
rietors or not, cannot be quesiioned ina civil Court, 
while ifthe Settlement Officer and the Commissioner 
have declined to settle the question, the civil Court 
will have jurisdiction to entertain it. 


C. R. P. from an order of the Sub-Judge, 
Rajmahal, dated February 28, 1933. 

Sir Sultan Ahmed and Mr. 8S. C. Mazum- 
dar, for the Petitioners. 

Messrs. L. M. Ghosh and N., C. Ghosh, 
for the Opposite Parties. 

Order.—This isa Rule directed against 
the decision of the Subordinate Judge of 
the Santal Parganas on what in fact was 
a preliminary issue in an action which was 
brought before him. It would appear that 
the action purported to be one in which the 
plaintiffs claimed that the Record of 
Rights was wrong and that inthe record 
their names should have been recorded as 
mutwallis of certain properties. 

The position appears to be this. There 
were two brothers who were mutwallis dur- 
ing their lifetime. They died after the 
final publication of the record. The heirs 
or legal] representatives of one are represent- 
ed by the plaintiffs in the action, and the 
heirs or legal representatives of the other 
are represented by the defendants in the 
action, The record stood in the names of 


(3) 11) Ind. Oas. 422; AI R 1929 Lah. 472; Ind. : Sajjad and Zohad, the two brothers; and 


Rul (192%) Lah. 886. 


withe record as it now stands in the form in 
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which I have stated, neither supports the 
plaintifis’ case nor that of the defendants. 
It appears, however, that the plaintiffs being 
the legal representatives of Zohad (the 
brother who died last), claimed to have the 
exclusive, rights as mutwallis. The two 
brothers, 1 should have stated, were enter- 
ed in the record as the sixteen annas patni- 
dars and it will be seen from what I have 
‘stated that the contesting parties claimed 
each an eight annas interest in this patni. 
Tt should be stated that there are a number 
of properties, but the ones with which we 
are concerned, are Tauji Nos. 110-3° and 
-111. The other properties in the suit are 
Tauji Nos. 110-], 110-2, 110-4, 110-5 and 
110-R. As regards these latter properties, 
‘no question arises as the learned Judge of 
‘the lower Court proposes to try the issues 
relating to them on the basis that ihe 
plaintiffs are ‘proprietors or zamindars 
within the meaning of s. 25 (a) of the 
Regulation, and therefore it cannot be said 
that his jurisdiction is ousted by reason of 
the other provisions of the Regulation 10 
which I shall in a moment refer. 

It is said, however, as regards Nos. 110-3 
and 111, that as the plaintiffs are merely 
patnidars and not zamindars or proprietors, 
there is no jurisdiction in the Civil Court 
and the Subordinate Judge has decided 
accordingly. If the matter had rested 
there, it would be impossible for this Court 
even to consider the question of its revision- 
al powers, as the Judge in the Court below 
had jurisdiction to decide a question of 
law and he has decided it: whether he is 
right or wrong is another matter entirely. 
But it is said by Sir Sultan Ahmed who 
appears on behalf of the petitioners that 
the jurisdiction of the Civil Court is not 
ousted by the Regulation to which I have 


referred, that is, Regultion III of 1875. Itis . 


necessary to state one or two facts in order 
to appreciate the arguments advanced by 
the Advocate on behalf of the petitioners 
and the Advocate on behalf of the respond- 
ents. I have stated how the record stood 
at the final publication and the matter 
stands in the same way at this moment. 
Whether suo motu or by reason of a peti- 
tion made by the plaintiffs, the Settlement 
Officer proceeded to exercise his jurisdic- 
tion under s. 25 of the Regulation. He 
proceeded to inquire into the correctness 
of the record and he was incidentally ask- 
ed to revise it. Now, ib is quite clear that 
the Settlement Officer, when asked by the 
plaintiffs in this action to enter their names 
as mutwallis in the Record of Rights and 
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revise itto that extent, came to the con- 
clusion that it rased a difficult question of 
Muhammadan Law and Succession and 
therefore considered it as a matter fit for the 
decision of the Civil Court. It would ap- 
pear that against that order the plaintiffs 
appealed to the Commissioner and the 
Commissioner expressed the samé view. 
It would also appear that during: those 
proceedings it was suggested that the 
matter should be referred asa question of 
law to a Civil Court, but that the plaintiffs 
declined to adopt this procedure. That, 
however, does not dispose of the point which 
I have to decide. 

From what Ihave stated it will be seen 
that neither the Settlement Officer nor the 
Commissioner decided the question they 
are invited to decide. Now, the short 
argument on this question is that the 
jurisdiction of the Civil Court, is ousted 
only where the Settlement Officer has made 
a record or finally decided some questions 
which decision will have the effect of a de- 
cree. Now, it is to be noted, as I have 
already stated, that as regards Taujis 
Nos. 110-1, 110-2, 110-4, 110-5 and 110-R, 
the Judge is proceeding in course of time 
to determine the issues relating thereto on 
the exception to s. 25 (a) of the Regulation. 

For the moment I must go back to the 
earlier part of the Regulation. Section 5 
provides from the date of a notification in 
the Calcutta Gazette “that a settlement 
shall be made, and not until that settle- 
ment is completed” shall a suit liein any 
Civil Court established under the Bengal, 
Agra and Assam Civil Courts Act, 1887; 
and the matters which are excluded from 
the jurisdiction are those set out in 
els. (a), (b) and (c) of that section. Then sec- 
tion 5-A, makes an exception to this extent 
that during the settlement if it appears to 
be expedient that the suit or any issue 
should be tried by a Civil Court, the suit 
may be so tried. Then we come tos. 2, 
the most important section which is materi- 
al for the purposes of this case, which pro- 
vides: 

“Except as provided in s. 25-A, no suit shall lie 


in any civil Court regarding any matter decided 
by any Settlement Court under these rules.” - 


The section then goes on to provide that 
the decisions as also the orders of the Set- 
tlement Officers under the rules shall have 
the force of a decree. Now s. 20-A is a 
section which provides an exception to 
s. 11 and is tothe effect that a certain 
class of people, namely, zamindars or pro- 
prietors, may contest the finding or record 
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of the Settlement Officer. But we are not 
concerned in this case with persons of that 
description, as it has been held and as 
I have already said, that the Court had 
jurisdiction to find that.the plaintiffs were 
not proprietors, It is, therefore, quite clear 
that any rights which are given to pro- 
prietors or zamindars under s. 25-A. cannot 
be claimed by the plaintiffs, But it must 
be made clear thats, 25-A is an enabling 
section and not a disabling section. -It is 
“an exception to s. 11 which prohibits suits 
in Civil Courts regarding matters decided 
by settlement Courts under these rules. 
As I have already stated, the question of 
whether the plaintiffs should be entered as 
mutwallis in the record was a question 
which came up before the Settlement Officer 
under s 25 of the Regulation. It 
therefore remains to be seen whether in 
the events which have happened (namely, 
the Settlement Officer and the Commis- 
sioner have refused to decide this ques- 
tion) the plaintiffs are precluded from 
raising it in the Civil Court. Had the 
Settlement Officer in exercising his jurisdic- 
tion under s. 25 of the Regulation come to 
definite conclusion one way or the other 
as to whether the plaintiffs were to be re- 
corded as mutwallis, it seems to me there 
could have been only one answer to the 
question propounded in this case, and that 
would have been that -any suit in the Civil 
Court as regards that would have been 
prohibited. Now, it is to be noted in parti- 
cular that what s. 11 prohibits is a suit 
regarding any matter decided by any 
Settlement Court. Theexception in s. 25-A 
which gives a power to certain persons to 
question the decision of the Settlement 
Officer uses wider words: “to contest the 
finding or record of the Settlement Officer.” 
Now, although it bas been pointed out in 
numerous .cases, of which reference need 
only be made to the decision in Balkrishna 
Udayar v. Vasudeva Aiyar (1), that this 
Court in the exercise of revisional powers 
has no jurisdiction to interfere on a ques- 
tion of law or a question of fact, their 
Lordships of the Privy Council have been 
careful to point out that the exclusion of 
the jurisdiction of this Court applies not to 
any question of law or fact upcn which a 
question of jurisdiction depends. The 
Settlement Officer in this case has declined 
to exercise his jurisdiction. Assuming 
(1) 40 Ind. Cas. 650; A 1 R1917 PO 71; 441 A 
261; 40M 793; 15A L J C45;2 2 LW 161; 33M L 
J 69; 26 OL J 143; 19 Bom, LR 715; (91M W 


N 628; GL W501; 220 W N50; 11° Bur. LT 48 
(PO), 


152-79 & 80 
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that the argument of Sir Sultan Ahmed 
on behalf of the petitioners is correct, 
that exercise of his jurisdiction or non- 
exercise of his jurisdiction depended 
upon the construction which he placed 
upon the Regulation. His decision as to 
whether these people are proprietors or not 
is not open to question by this Court. On 
a plain reading of s. 11, in the events 
which have happened it seems tome quite 
clear that the pleintiffs in this case are 
not seeking to question any matter which 
has been decided by a Settlement Court 
under the rules, and, indeed, the very 
orders of: the Settlement Officer and the 
Oommissioner clearly show that they have 
declined to settle the question. The juris- 
diction therefore of the Civil Court is not 
ousted. That refers to both Taujis Nos. 110-3 < 
and 111. 

But so far as Tauji No. 11] is concerned, 
the case is much stronger. There the 
plaintiffs alleged in their plaint that they 
purchased the proprietory interest and that 
their patni interest became merged in the 
proprietory interest. That may be so or 
may not beso; but it was impossible for 
the Subordinate Judge to dismiss the plaint- 
ffs" case as regards Tauji No. 111 having 
regard to the fact that an issue had been 
settled in the case as to whether the inter- 
est hadmerged or not. Without deciding 
that question it was impossible for him 
to say thatat least the case in respect of 
Tauji No. 111 did not come within s. 25-A 
of the Regulation. I have come to the 
conclusion at which I have arrived ‘on a 
plain construction of s. 11 of the Regula- 
tion. But torepeat and to make the mat- 
ter a little clearer, the case as regards. 
Tauji No. 111 stands ona different footing, 
because I have already said it was alleged 
that the plaintiffs were the. proprietors 
and therefore in any event their case 
might come under s. 25-A if they 
established their contention. 

I cannot” part with this case without 
making some comment upon the most dis- 
graceful state of affairs which was disclosed. 
The plaint was filed somewhere in 1930. 
The case came before the Court.below on 
many occasions. Ultimately on Septem- 
ber 12, 1931, it was decided to go into 
this preliminary issue which has been de- 
cided by the order which isin question in 
this rule. The first argument heard was 
in January .1932, when a petition by both 
parties for time was granted. I referto 
this order particularly, because looking 
through the order sheet it is found that 
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on many occasions either one or both par- 
ties applied for time, and, as far as my. 
reading of the order sheet goes, on no oc- 
casion was the application refused. The 
last day of the hearing ofthe argument 
was on June 11, 1932, and yet the order 
in the case was not made until Feb- 
ruary 28,1933. I have taken my starting 
‘point from September 12, 1931, when the 
order relating to the hearing of the preli- 
minary point was made. But the order 
sheet prior to September 12, 1931, discloses 
the most extraordinary state of affairs. I 
take some of the orders at random. On 
April 18, 1931, both the parties were repre- 
sented, but nothing was done because it 
was faid that. the Judge was away on 
leave. On May 1, 1931, there was another 
of these joint petitions for time which 
was readily granted. On May 1}, another 
adjournment was given because there was 
a suggestion of settlement, On June 25, 
1931, the following order is recorded :— 

“I am just now returning from Madras. 
Put up to-morrow.” Nextday the learned 
Judge records this order: “Iam not well. 
Put up on June z9.” I should have stated 
that on the 28th the Court was c'osed on 
account of Census. OnJune 29, to which 
date the learned Judge had adjourned 
the case on June 26, the order is : ‘Par- 
ties represented. J am busy with other 
work.” On July 3, the issues were framed. 

On July 18, 1931, there comes one of 
these readily accepted petitions by both 
parties for time. Sothe matter goes on 
as I have said till (on an order of the 
Court on September 12, 1931) the learned 
Judge comes to his decision on that matter 
on February 28, 1933. It would appear 
ihat in the Santal Parganas the administra- 
tion of Civil Justice is a secondary con- 
sideration and the order sheet in the case 
to my mind supports this statement. I 
have referred to a few only of the orders 
but it will be seen from a perusal of them 
that on a very few days only between 
1930 and 1933, was any work done in this 
case, and be it remembered that the Court 
has so far only tried a preliminary issue. 

The learned Judge is directed to hear 
and determine the issue relating to Tauji 
Nos. 110-3 and 111 together with the other 
issues in the case according to law and 
with expedition. The Rule is made absolute 
with costs; hearing fee three gold mohurs. 


N. [Rule made absolute. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1999 of 1929 
January 23, 1934 : 
CoLDSTREAM AND BEIDE, JJ.‘ 

Tar PUNJAB UNITED BANK, LTD., IN 

LIQUIDATION, LAHORE-— PLAINTIFF — 
APPELLANT 


VETSUS 
Dr. MUHAMMAD HUSSAIN AND OTHERS 
—DEFENDANTS— RESI ONDENTS 

Negotiable Instrument—Name of person or firm 
to be charged to be clearly stated on face or back 
of wnstrument—Nature of disclosure of principal's 
name necessary— Limitation Act (IX of 1908), 
Sch I, Art 83—Mutual, open and current account— 
Tests of. ' 

The name of a person or firm to be charged upon a 
negotiable instrument must be clearly stated on the 
face or back of the instrument so that the res- 
ponsibility is made plain and can be instantly 
recognised as the document passes from hand to 
hand. What is necessary in such cases is not merely 
that the principal's name should be disclosed’ ‘in 
some way’ but it must be disclosed in such a way 
that on apy fair interpretation of the instrument 
his name is the real name of the person liable 
upon the bill Sadasukh Jankidas v. Kishan 
Parshad (1:, followed Sitaram Krishna v. Chimanlal 
Fateh Chand (2), referred to. 

- Where the accounts show that the defendant 
firm was depositing money with the plaintiff Bank 
. from time to time and the plaintiff Bank was allowing 
the defendant firm todraw money in excess of the 
deposits with the result that the balance was 
frequently shifting in favour of one or the other 
party and the pro-note which was taken by way 
of ‘security for overdraft indicated that the 
overdrawing was not merely accidental, but it was 
understood between the parties that the defendants 
would be at liberty to borrow money from the 
plaintiff for the purposes of their own business by 
overdrawing on their account, and the deposits 
made by the defendants were on the other hand 
often in excess of their liabilities, they cannot be 
looked upon as mere payments in discharge of 
the loans. If there are transactions creating independ- 
ent obligations on both sides and each party can 
sayto the other ʻI have an account with you' and 
make a demand thereon, there is a ‘mutual, open 
and current account’ within the purview of Art, 85 
ofthe Indian Limitation Act. Sewa Ram v Mohan 
Singh (3), relied on. Gopal Raiv. Har Chand Rao 
(4), distinguished. Fyzabad Bank, Ltd v. Ramdayal 
Marwari (5), referred to, i 

F. C. A. from the decree of the Senior 
Subordinate Judge, Lahore, dated May 
17, 19-9. M 

Messrs. A. R. Kapur and Chiranjiva Lal 
Aggarwal, for the Appellant. 

Malak Muhammad Aminand Mr. Bal 
‘Kishan Mehra, for the Respondent. 

Bhide, J.—This was a suit for recovery 
of Rs. 11,258-10-0 by the Punjab United 
Bank, Limited, against a firm called the 
Punjab Alliance Auction Rooms (defend- 
ant No. 1) through its six partners 
(defendants Nos. 2 to 7). During the 
pendency of the suit,the plaintiff Bank 


went into liquidation and the suit was, 
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continued by Lala Mulk Raj, the Official 
- Liquidator. 

The suit was based on two accounts, 
one of these is said to have been closed 
on December 28, 1923, when a pro-note 
was executed for Rs. 6,161-4-0 in respect 
of the balance due to the plaintiff by 
Imdad Ali (defendant No. 2), describing 
himself as proprietor of the Punjab Alliance 
Auction Rooms. ‘lhe pro-note carried 
interest at Re, 1 per cent. per mensem 
and a sum of Rs. 8,510-13-0 was claimed 
on its basis. The other account remained 
open up to the date of the institution of 
the suit anda sum of Rs. 2,747-4 -0 was 
alleged tobe due thereon. 

Imdad Ali, defendant No. 2, did not 
appear and the suit proceeded ex parte 
against him. Defendants Nos. 3 to 7 
denied that they were partners of the 
Punjab Alliance Auction Rooms, though 
Mr. W. A. Ward (defendant No. 6) 
admitted (Vide his written statement, 
dated April 29, 1927) that the other 
defendants were partners. As regards 
defendant Mohammed Hussain, however, 
he stated later on in his evidence when he 
was Called as a witness by the plaintifis that 
-he (i. e., Mohammed Hussain) was acting 
only on behalf of his son, Iltaf Husain, 
who was the actual partner. The trial 
Court has held on the evidence that only 
Imdad Ali, Sadiq Shah, 5. M. Hayat, 
Mr. W. A. Ward, and Altaf Husain were 
proved to be the partners, that Imdad 
Ali alone wasliable on the pro-note, dated 
December 28, 1923, that the plaintiff Bank 
could not get any decree onthe basis of 
the account which resulted in that pro- 
note as the account was not a ‘mutual 
open and current account’ within the 
meaning of Art. 85 of the Indian Limita- 
_tion Act, and the suit in respect of that 
account was barred by time, but that 
the plaintiff was entitled to a decree in 
respect of the second account against all 
the persons who were found to be partners 
excepting Altaf Husain, who had not been 
impleaded. A decree for Rs, 11,258-1-0 with 
costs was accordingly passed against Imdad 
Ali on the basis of the pro-note, dated 
December 28, .1923, and the second account. 
A decree for a sum of Rs. 2,747-4-0 only 
out of this amount (which was due on 
the second amount) was passed against 
S. Mohammad Sadiq Shah, S. M. 
Hayat and W. A. Ward, who were 
held liable as partners. From this decis- 
ion, the Official Liquidator of the plaintiff 
Bank has preferred this appeal. 
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Out. of the defendants Mohammad Sadiq 
Shah is said to have died without leaving 
any property or heirs and there being 
no evidence worth the name against Fazal 
Ahmad, the case against these two defend- 
ants was not pressed. As regards the 
other defendants the learned Counsel 
for the appellant urged that the trial 
Court was wrong in holding that Mohammad 
Husain (defendant No. 4) was not a 
partner and that he andthe other partners 
should have been held liable along with 
Imdad Ali on the pro-note, dated December 
28, 1923. He has further contended that 
even if all the patners were not held to 
be liable on the pro-note, the plaintiff 
was entitled to fall back upon the current 


„account which resulted in that pro-note, 
that the said account was a ‘mutual open 


and current’ account within the meaning 
of Art. 85 of the Indian Limitation Act 
and thatthe present suit was within time 
under that Article. “aa 
The first point for decision is whether 
Mohammad Hussain was a partner in 
the ‘defendant firm as alleged by the 
plaintiff. As to this point plaintiff was 
not able to produce any direct evidence. 
Not only this, but two of the plaintiff's 
own witnesses, viz., Salamat Ullah (P. W. 
No. 4) and Ward (P. W. No 5) have 
definitely stated that Mohammad Husain 
was not a partner. Ward had said in 
his written ‘statement, dated April 29, 
1927, that Mohammad Husain was a 
partner, but in his evidence in Court. he 


‘has clearly deposed that Iltaf Hussain, 


son of Mohammad Husain, was the actual 
partner and that Mohammad Husain 
merely used to act for him. This state- 
ment receives support from the books of 
the Alliance Bank of Simla with whom 
the defendant firm had an account. 
These books, which were produced in 
evidence by the plaintiff, also go to show 
that Lltaf Husain and not Mohammad 
Husain was a partner (Vide Ex. P. W. 
The plaintiff's Counsel has 
referred to the fact that Mohammad 
Husain had transferred Rs. 2,000 from his 
own account to the account ofthe defend- 
ant firm on September 23, 1921, (Vide 
Ex. P. W. No. 5/2), but there is no eviden- 
ce on the record to show for what 
purpose the transfer was made. It may 
be that the sum was transferred for the 
benefit of Iltaf Husain or for some other 
reasons as suggested by the learned Oounsel 
for the respondents and this fact would 


not necessarily support any inference that 
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Mohammad Husain was a partner. The 
- next point relied cn by the plaintiff's 
Counsel was the signature of Mohammad 
Husain on the pro-note, dated May 3], 
1932, for Rs. 1,000 (Ex. p-1 (a) which was 
given by the defendant firm to the plaint- 
iff as a ‘security for overdraft’. It was 
alleged by the plaintiff (Vide amended 
. plaint, dated November 13, i928) that 
originally the pro-note was cnly signed 
by Imdad Ali on behalf of the defend- 
ant firm, but that the plaintiff insisted 
that it should be signed by all the 
partners and that it was then signed by 
defendants Nos. 2 io 5. who represented 
themselves to Lala Vidya Sagar, Manager, 
ofthe plaintiff Bank, that they were all 
partners in that firm. But there is no 
evidence on the record in support of this 
allegaticn. It appears that Vidya Sagar 
was summoned as a witness butdid not 
appear. On April 2, 1929, the learned 
Subordinate Judge passed an order dis- 
allowing any. further process for this 
witness, on the ground that plaintiff had 
been negligent in the matter. (This order 
has not been printed but will be found 
in the autograph record of the learned 
Judge), Plaintiff does not appear to have 
made any further application to the Couzt 
for summening this witness or any other 
witness in support of the above-mention- 
ed allegations in the plaint. Nor did he 
challenge the order of the learned Sub- 
ordinate Judge disallowing further process 
for Vidya Sagar, in the grounds of appeal. 
At the conclusion of the arguments before 
us, the Jearned Counsel for the plaintiff 
made an application for his being allowed 
further opportunity to produce this witness, 
but we saw no good ground for entertain- 
ing this belated application. It is true 
that Mohammad Husain has admitted his 
signature on the pro-note, but this fact 
would not necessarily show that he wasa 
partner. The pro-note was merely taken 
‘by way of ‘security for overdraft? and it 
may ke that Mohammad Husain merely sign- 
ed it to oblige Imdad Ali as alleged by 
‘him and not as a partner. It was urged 
that the learned Subordinate Judge has 
held the other signatories of the pro-note 
to be partners, but this finding is support- 
ed by the books of the Alliance Bank of 
Simla referred to above (Vide Es. P. W. 
No. 5/1) while that document goes against 
plaintifi’s contention that Mohammad 
Husain was a partner. Finally, it was 
urged that Ward, P., W. No. 5, had de- 
posed that there -was a deed of partnership 
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and tbat it was with Mohammad 
Husain, but there is nothing beyond Ward’s 
statement cn this point, and as Mohammad 
Husain was never called upon to produce 
this document, there was no occasion for 
him to make apy statement on the point. 
Much stress was laid on the fact that 
Mohammad Husain had not gone into the 
witness-box; but the initialonus was on the 
plaintiff and in view of the evidence dis- 
cussed above it must be held that plaintiff 
has failed to discharge the onus. In 
fact, the plaintiffs own evidence supporis 
to some extent the defendants’ contention 
that Mohammad Husain was not a partner. 
In the circumstances no presumption can 
be raised against Mohammad Husain 
merely on account of his failure to go into 
the witness bex. There are, no doubt, some 
circumstances which raise a suspicion that 
he and not his son, Iltaf Husain, was the 
real partner; but in view of the evidence 
as it stands on the record, I see no 
adequate ground for dissenting from the 
finding of the learned Subordinate Judge 
on this point. - 

The next point for consideration is whe- 


ther the learned Subordinate Judge 
was right in holding that Imdad Ali 
alone who signed the pro-note, dated 


December 28, 1923 (Ex. P-1 (b) was liable on 
it. Imdad Ali signed this pro-note describ- 
ing himself as ‘Proprietor, Punjab Alliance 
Auction Rooms, Lahore, but the learned 
Subordinate Judge has held that this des- 
cription was not sufficient to justify the 
other partners in the defendant firm be- 
ing held liable. In arriving at this conclu- 
sion, the learned Judge has relied chiefly 
on Sadasukh Jankidas v. Kishan Parshad (1) 
in which it was held by their Lordships ot 
the Privy Council, that the name of a 
person or fiim to be charged upon a Nogoti- 
able Instrument must be clearly stated on 
the face or back of the instrument so that 
the responsibility is made plain and can be 
instantly recognised as the document passes 
from hand to hand. In. that case, the 
hundis on which the claim was based 
were signed by one Mohan Lal, describing 
himself as ‘acting Superintendent of the Pri- 
vate Treasury of His Excellency, Sir 
Maharaja, Prime Minister to His Highness 
the Nizam,’ but it was held by their Lord 
ships, that this was a mere description of 
Mohan Lal’s position and was certainly not 

(1) 50 Ind. Cas. 216; AIR 1918 PO 146; 461 A 
33; 46 C t63; 22 OL J 340; 17 ALJ 405; 25 ML 
T 258; 36 M LJ 429; 21 Bom, LR 605; 1UPLR 


P C 37; (1919) MW N 310; 23 OW N 987; 10L 
W 143; 12 Bur L T 160 (P, 0.) 
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a signature in the form necessary for an 
agent signing on the principal's behalf. 
Their Lordships went on to remark further 
that what ig necessary in such cases is not 
merely that the principal’s name should be 
disclosed ‘tn some way’ but it must be dis- 
closed in such a way that on any fair 
interpretation of the instrument his name 
is the real name of the person liable upon 
the bill. In view of this authoritative exposi- 
tion of the law on the subject, ths conclu- 
sion arrived at by the learned Subordinate 
Judge on this point seems to be correct. It 
was urged that inthe present case Imdad Ali 
was a partner in the defendant firm anda 
partner has implied authority to do all acts 
which are necessary to carry on in the usual 
way the business of the firm (cf. 8. 19 of the 
Indian Partnership Act). But the ‘question 
is whether the pro-note purports to be sign- 
ed by Imdad Ali as a partner and on be- 
half of the defendant firm. In view of the 
principles laid down by their Lord- 
ships of the Privy Council in Sadasukh 
v. Jankidas Kishan Parshad (1), I do not 
. think the pro-note can be held to have been 
so signed. The facts of the present case 
are very similar to those in Sitaram Krishna 
v. Chiman Lal Fateh Chand (2) in which the 
hundis relied on were signed by one G. V. 
Athale, describing himself as ‘Managing 
Proprietor, Ganga Dhar and B, Friends, 
Sandhurst Road, Bombay, 4.’ It was held in 
that case by a Division Bench of the Bom- 
bay High Court after a discussion of some 
English authorities on the subject as well 
as the Privy Council ruling referred to 
above, that G. V. Athale alone and not the 
firm of which he was the Managing Pro- 
prietor could be held liable on the hundis. 
The plaintiff had relied in the alternative 
on the current account beginning from 
February 3, 1932, (at pp. 102 to 166 of the 
Printed Record) which formed the consi- 
deration for the pro-note (Ex. P. 1 (b), 
. dated December 28, 1923, and il was con- 
ceded before us that he was entitled in law to 
doso. The learned Subordinate Judge has, 
however, held that this account was not 
a ‘mutual open and curren’ account’ within 
the: meaning of Art. 85 of the Indian 
Limitation Act, and hence the claim on the 
footing of this account was time-barred. Ib 
was not dispiled before us Lhat the claim 
would be barred unless the account can be 
held to fall within tne purview of Art. 85 
and the only point, which requires decision, 
therefore, is whether the account in qaes- 


(2) 115 Ind, Oas. 409; A I R 1923 Bom. 516; 52 
B 640; 30 Bom. L R 1300, 
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tion is a ‘mutual open and current account, 
within the meaning of that Article. 

Tt may be stated at the outset that the 
learned Subordinate Judge has held the 
second account between the parties com- 
mencing from March 19, 1923 (at pp. 168 to 
217 of the Printed Record) to be a ‘mutual 
open and current account, but has held 
the first account (at pp. 102 to 166 of the 
Printed Record) not to be so, mainly 
on the ground that a pro-note Ex. P-1 (a) 


- had been taken by way of security for over- 


draft in connection with the first account, 
Now in the first place, there is nothing in 
the pro-note Ex. P-1 (a) to show that it was 
meant to cover the first account only. Second- 
ly, Iam unable tosee how the ‘security for the 
overdraft’ can affect the nature of ‘the 
account. We have been taken through 
both the accounts at some length. by the 
learned Counsel for the parties. These 
accounts .show that the defendant firm 
was depositing money with the plaintiff 
Bank from time to time and the plaintiff 
Bank was allowing them to draw monsy in 
excess of the deposits wilh the result that 
the balance was frequently shifting in 
favour of one or the other party. The pro- 
note which was taken by way of security for 
overdraft indicated that the orverdrawing 
was not merely accidental, but it was under- 
stood between the parties thatthe defendants 
would be at liberty to borrow money from 
the plaintifffor the purposes of their own 
business by overdrawing on their account. 
fhe deposits made by the defendants were, 
on the other hand, often in excess of their 
liabilities and those cannot, therefore, be 
looked upon as mere payments in discharge 
ofthe loans. It would thus appear that 
there were transactions creating indepen- 
dent obligations on both sides and each 
party could say to the other ‘I have an 
account with you’, and make a demand 
thereon. The facts of the present cass 
seem to be similar to thosein Sewa Ram 
v. Mohan Singh (3), in which it was held by 
a Division Bench of the Punjab Chief Court 
after a consideration of various rulings of 
the High Courtsin India that an account 
of this nature is a ‘mutual open and 
current account’ within the purview of 
Art. 83 of the Indian Limitation Act. 
The learned Counsel for the respondents 
Mohammad Husain has relied chiefly on a rul. 
ing of the Patna High Court reported as Gopa} 
Raiv. Har Chand Rao 66 tad. Cas. 30 (4). Thay 

(3) 4b P R 1886. 

@ 66 Ind. Cas, 3); AI R 1922 Pat. 361; 3 P LT 
492, 
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_case appears, however, to have been decided 
with special reference to itsown facts and 
the view taken by the same Court ina 
later ruling reported as Fayzabad Bank, 
Lid. v. Ramdayal Marwari (5), seems to bein 
accord with thattaken by the Punjab Chief 
Court in Sewa Ram v Mohan Singh (3). After 
a careful consideration of the nature of the 
accounts producsd in the present case, I 
am of the opinion that both the accounts 
referred to above were of the same character 
and were ‘mutual open and current’ within 
the meaning of Art. 85. I would, therefore, 
hold not only Imdad Ali but allthe partners 
ofthe defendant firm liable on both the 
accounts. 

The learned Subordinate Judge has 
found that Imdad Ali, W. A. Ward, S. M. 
Hayat and Muhammad Sadiq Shah were 
partners of the defendant firm. Muhammad 
Sadiq Shah is dead and his representa- 
tives have not been brought on the record. 
His case cannot, therefore, be considered 
in this appeal. The plaintiff's claim on the 
basis of the first account works out tothe same 
figure as his claim on the basis of the pro-note 
Ex. P-1 (b) and the total amount claimed, 
therefore, remains the same. On the 
findings arrived at above, Imdad Ali, W. A. 
Ward, and 5. M. Hayat must be held to te 
liable on both the accounts and consequently 
I would accept the appeal to the extent of 
granting the plaintiff a decree for the whole 
amount claimed, viz., Rs. 11,258-1-0 with 
costs throughout against the aforesaid three 
persons. The appeal against Mohammad 
Husain fails and must be dismissed, but 
in view of all the circumstances, I would 
leave him to bear his own costs. 

Coldstream, J.—I concur. 

-N. Appeal dismissed. 

(5) 74 Ind. Cas, 831; A I R 1924 Pat. 107; 34 PL 
T 571. | 


— 


MADRAS HIGH COURT 
Second Civil Appeal No. 808 of 1930 
September 5, 1934 
MADHAVAN NAIR, J. 

Syed ABDUL HAMID SAHIB 
AND ANOTHER—APPELLANTS 
versus 
' SYEDUNNISA BIBI AND ANOTHER 

— RESPONDENTS. 

Muhammadan Law—Asarai 
right to succeed. 

A woman is not as such disqualified from holding 
the office of Asarai Sheriff. Munnavaru Begam 
Sahibu v. Mir Mahapalli Sahıb( ), followed 

Appeal against the decree of the Court 


Sheriff— Woman's 
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of the Subordinate Judge of Vellore in 
Appeal Suit No. 127 of 1929 (A.S. No. 175 
of 1928, on the file of the District Court, 
North Arcot, Vellore) preferred against the 
decree of the Court of the District Munsif of 
Ranipet, in Original Suit-No. 199 of 1926. 

Mr. N. A. Krishna Ayyar, for the Appel- 
lants. 

Mr. B. C. Seshachala Ayyar, for the Res- 
pondents. 

Judgment.—tThe plaintiff-appellant set 
up acase ofinheritance by lineal primo- 
geniture. This he has not been able to 
prove. He not having proved his title, con- 
sideration as to whether the defendant, a 
woman is competent to hold the office 
does arise. Even if it does arise, I should 
hold on the authority of the decision of this 
Court in Munnavaru Begam Sahibuv. Mir 
Mahapalli Sahib (1) that she is fit to hold 
the office as it has not been shown that 
she is disqualified on. account of some 
special reason. It is said that in S. A. No. 
51 of 1886 a woman was held disqualified 
from holding the office of Asarai Sheriff as 
the duties of the office are merely spiritual. 
But the High Court simply accepted the 
finding of the lower Court and the decision 
in my view cannot be taken as laying 
down the proposition that the office of 
Asarai Sheriff cennot be held by a woman 
on the ground that the duties of the office 
are spiritual. As amatterof fact in this 
case it is admitted that one of yeomiahdhare 
isa woman. This will show that it will 
not be safe to say generally asa rule that 
woman cannot hold the office of Asarat 
Sheriff. The evidence in the present case is 
that the duties of the office are such as 
can be performed by women. 

Accepting the findings I dismiss the 
second appeal with costs. 


A. Appeal dismissed. 
(1) 51 Ind. Cas, 4&9; 41 M 1033. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1675 of 1933 
April 26, 1934 
ABDUL RASHID, dJ. 
LACHHMAN DAS — PLAINTIFR— 
APPELLANT 
Lersus 
RUP CHAND AND anoTtuER—D EFENDANTS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 54, 
s. 6l—Attachment—Compliance with provisions of 
0, XXI,r, 54--Necessity of—Copy of order affixed 
in village Ohaupal and not on a conspicuous part of 
property —Validity of attachment, 


1934 


"In erder to effect a valid attachment it is 
incumbent to affix a copy of the order on 
a conspicuous part of the property, and the 
provisions of law are not sufficiently complied 
with by affixing a copy of the order in the village 
Chaupal, An attachment is not valid when the 
formalities prescribed by O. XXI. r. 54, Civil Proce- 
dure Code, are not fully complied with and the 
aid of s 64, Oivil Procedure Code, cannot be invoked 
by thedecree-holder. Muthiah Chetty v. Palaniappa 
Chetty (1), Ishra Singh v. Jhanda (2), Kalytara 
Chowdhrani v Ramcoomar Goopta (3) and Attar 
Singh v. Ghulam Muhammad 141, relied on Maharaj 
Bahadur Singh v. P. C. Lal Chaudhury (9), distin- 
guished. 

S. ©. A, from the decree of the District 
Judge, Jhang, at Sargodha, dated June 15, 
1933, reversing that of the Subordinate 
Judge, Second Class, Jhang, dated Febru- 
ary 1, 1933. 

Mr. S. L. Puri, for the Appellant. 

Mr. Ram Lal Anand II,for the Respond- 
ents. 


LACHHMAN 


Judgment.—The facts bearing on the 
question of law involved in this appeal 
may be shortly stated. On January 28, 
1929, Lachhman Das, plaintiff, obtained a, 
decree against Shahadat Khan, defendant 
No. 2, for a sum of Rs. 207. On April 1, 
1931, lachhman Das presented an applica- 
tion for execution of his decree and on 
May 13, 107 kanals, 44 marlas of land be- 
longing to Shahadat Khan was attached. 
On April7, 1932, Shahadat Khan, defend- 
ant No. 2, executed a lease for a period 
of five years from Kharif 1934-to Rabi 
1939 in favour of Lichhman Das. On 
April 8, the execution proceedings initiated 
by the plaintiff were consigned to the record 
room on the ground that the decree had 
been fully satisfied. - 

Rup Chand, defendant No. 1, also obtain- 
ed a decree for Rs. 30) against Shahadat 
Kban, and on March 31, 1932, attached the 
same land that had previously been attach- 
ed atthe instancesf Lichbman Das. On 
Angust 23,1932, Rup Chand obtained a 
lease of this land bv an order of the execu- 
ting Court for a perind of three years in 
complete satisfaction of his decree. On the 
same day the plaintiff, Lachhman Das, 
preferred certain objections under O. XXI, 
r. 58 of the Code of Civil Procedure in 
the executing Court, alleging that the land 
in dispute had already been leased in 
his favour, and that the subsequent lease 
in favour of Rup Chand was invalid. 
These objections were dismissed and, there- 
upon, the plaintiff instituted the present 
suit for a declaration to the effect that 
his lease had priority over the lease in 
favour of Rup Ohand, and that the lease 
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of the latter will take effect only after the 
expiry of his lease. Defendant No. 1 pleaded, 
inter alia, that the lease in favour of the 
plaintiff was invalid under s. 64, Civil Pro- 
cedure Code, as the lease deed in his 
(the plaintiff's) favour was executed after 
the land in dispute had been attached by 
the defendant Rup ‘hand. The plaintiff 
urged in reply that the procedure prescribed 
for attachment of immovable property 
under O. XX], r. 54 of the “ode of Civil 
Procedure had not been complied with and, 
therefore, the attachment in favour of 
Rup Chand was invalid and could not be 
given effect to. The Court of First Instance 
decreed the claim of the plaintiff holding 
that the attachment in favour of Rup 
Chand was invalid asthe prohibitory order 
had not been served on the judgment- 
debtor, and also because copy of the order 
had not been- affixed on a conspicuous 
part of the property. The defendant Rup 
Chand appealed to the learned District 
Judge, who held that all the formalities 
prescribed by O. KAT, 1. 54, had been 
complied with, that the attachment, dated 
March 31, 1932, in favour of Rup 
Chand was perfectly valid and that the 


plaintiff could not, therefore, claim 
priority. On these findings the suit 
of the plaintiff was dismissed. The 


plaintiff has preferred a second appeal to 
this Court. 

The learned District Judge has held 
that the order had been proclaimed -by 
beat of drum in the village, and tnat a 
copy of the order had been affixed in 
the village Chaupal and that this was 
sufficient compliance with the provisions of 
sub-r. (2\'of r. 5Łof O. XXI, of the Code 
of civil Procedure. It was contended on 
behalf of the appellant that (in order to 
effect a valid attachment it was incumbent 
to affix a copy of the order on a conspicu- 
ous part of the property, and that it 
cannot be held that the provisions of law 
had been sufficiently complied with by 
affixing a copy of the order in the village 
Chaupal. This contention seems to me 
to be well-founded. It was laid down in 
Muthiah Chetty v. Palaniappa Chetti (1) 
that no property can be declared to be 
attached unless firatly, the order for 
attachment has been issued and secondly, 
in execution of that order the other 
things prescribed by the rules in the 

(1) 109 ind, Cas, 628; A I R1923 P O 139; 26a LJ 


b16: 32 O W N 821; 51 M 319; 480 L J 11; 28 LW 
TiO W N 579; 55 M L J 122; 30 Bom. L R 1353 
(PO. l 
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Code have been done. In the case re- 
ported as Ishra Singh v. Jhanda (2) an 
attechment of the judgment-debtor’s land 
was made by proclaiming the order in 
the village by beat of drum and by affix- 
ing a copy ofit on the outer door of his 
house, a copy being also affixed at the 
Court-house. It was held that this was 
not a proper and valid attachment of the 
applicant's land in conformity with s. 274 
of the Civil Procedure Code, the omission 
to put up a copy of the order of attach- 
ment at a conspicuous part of the land 
to be attached being a fatal defect and 
vitiating the attachment. In the case 
reported as Kalytara Crowdhrain v. Ram- 
coomar Goopta (3) a copy of the order was 
not affixed on the Court-house but only on 
a burh tree, the exact position of which 
with reference to the attached property 
was doubtful, it was held that a copy of 
the sale-proclamation should have been 
affixed to some conspicuous place on the 
property. attached and the omission to 
do so wasa material irregularity. It was 
observed in Attar Singh v. Ghulam Moham- 
mad 60 Ind, Oas. 527 (4) that the omission to 
affix a copy of an attachment order on a 
conspicuous part of the Court-house, or to 
post it in the office of the Collector or to 
affix it to some conspicuous part of the 
land attached, was a fatal defect which 
invalidated an attachment of land. Refer- 
ence may also bemadein this connection 


“to Wish Nath v. Rahmatullah (5) Chatturpait 


Singh v. Surendra Nath Singh 44 Ind. Oas. 
412 (6) Mula Ram v. Jiwanda Ram (7) and 
Ahmad Yar Khanv. S.K. Bose (8). On behalf 
of the respondent it was urged that there was 
no evidence that there was any building. 
or tree on the area in dispute and that 
therefore, the affixing of the copy of the 
attachment order in the Chaupal of the 
village was a sufficient compliance with 
the provisions of O. XXI, r. 54 of the 
Code of Civil Procedure. Reliance was placed 
on Maharaj Bahadur Singhv. P. C. Lal 
Chaudhury (9), in this respect. That ruling, 
however, merely deals with the proclama- 
tion of sale which can be made at some 
place on or adjacert to the property to 

(2) 5 P R 1897, 

(3) 7 0466. 

(4) 60 Ind. Oas. 527. 

(5) 77 Ind, Cas. 879; A I R 1923 Lah. 671, 

(6) 44 Ind. Cas. 412; (1918) Pat 33. 

(4) 72 Ind, Cas, 452; 4 Lah. 211; 5 Lah. LJ 200; A 
I R 1923 Lah. 423. 

Ba 88 Ind. Cas. 321; AIR 1925 Lah £83; 7 Lah. L 


J 501. k i 
a 105 Ind. Cas. 089; 6 Pat, 588; A I R1928 Pat. 


be sold. The ruling does not contain any 
discussion of the point whether the omis- 
sion to affix the attachment order on a 
conspicuous part of the property does or 
does not vitiate the attachment. : 

For the reasons given above I hold tha 
the formalities prescribed by O. XXI, r. 54, 
were not fully complied with, that the 
atlachment in favour of Rup Chand was 
not valid, and that he cannot, therefore, 
invoke the aid of s. 64 of the Civil Proced- 
ure Code, í 

I, therefore, accept the appeal, set aside 
the decree of the learned District Judge, 
and restore that of the trial Court. Keep- 


_ing all the circumstances in view, I order 


that the parties shall bear their own costs 
throughout. 
N. Appeal accepted. 


MADRAS HIGH COURT ~ 
Second Civil Appeal No. 771 of 1929. 
April 23,1984 
Mapuavan Nair, J. 
MEPPALLI RAMAN NAMBUDRI 
— APPELLANT 
versus 
URALARS anD COMMITTEE . 
MEMBERS or TALIPARAMBA 
TRICHAMBARAN AND OTHERS— 
- RESPONDENTS. : 
Malabar Law--Devaswams — Uralars— Delegation 
of management by whole body of uralarsto some 
of them—Validity—Right of latter to sue. a 
Where the uralars of atemple who were fifty 
in number entrusted the management of the temple 
to a committee of five uralars und a suit was 
instituted on behalf of the temple by the com- 
mittee; 

Held, that the principle that a trustee cannot delegate 
his trusteeship to a stranger ‘did not apply to the 
case and the committee was entitled to sue on 
behalf of the temple. i - 

S. O. A. against the decree of the Subor- 
dinate Judge's Court of Tellicherry in 
Appeal Suit No. 232 of 1928, preferred 
against the decree of the Court of the Dis- 
trict Munsif, Taliparamba, in O. S. No.730 

of 1926. 

Mr. P. Govinda Menon, for the Appellant. 

Mr, C. Unikanda Menon, for the Respond- 


ents. 


Judgment.--The surety lst defendant 
is the appellant. The first point pressed 
is that there is no money due from the 
2nd defendant tothe plaintiffs. Both of the 
Courts have found that the discharge plead- 
ed isnot proved. This point cannot be 
pressed in second appeal. The .second 
point is whether the plaintiffs, è. e., the 
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President, the Treasurer and the Committee, 
who admittedly manage the temple affairs, 
though there are fifty wralars for the temple, 
can maintain the suit:.It is not denied 
thatthe management has been entrusted 
by ‘all the uralars to, the plaintiffs. This 
is nota case where the trusteeship has 
been delegated by a trustee toa stranger. 
From amongst the trustees themselves they 
have, to facilitate management, authorised 
acommittee of 5 trustees to look after the 
temple affairs. The committee appointed 
the 2nd defendant as ‘Samudayi’ andis 
now claiming moneys due from him during 
his management from September 16, 1925, 
to November 21, 1925. I cannot see how 
the cases which say that a trustee cannot 
delegate his trusteeship to a stranger can 
apply to this case. No authority has been 
cited in support of the appellant’s conten- 
tion that delegation to a committee of 
trustees. by all the trustees of powers of 
management is invalid. Further, in the 
present case the plaintiffs obtained per- 
mission to sue on behalf of allthe uralars. 
Tf there is want of power to institute the 
suit atthe start, that omission has been 
made good by obtaining the sanction of 
the Court. The third point is whether there 
has been a variation of the original contract 
between the ‘Samudayi’ and the managers 
which willput an end to the liability 
of the surety. On this point also the lower 
Gourt has found against the appellant. 
This finding is a finding of fact. The last 
point is that the liability of the 1st defend- 
ant was terminated when the 2nd defend- 
ant for whom he stood surety was appoint- 
ed a second time. This point was not 
raised in the- pleadings or in the: issues. 
No other points were argued before me. 
The second appsalis dismissed with costs. 


se 


4. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1748 of 1932 
March 28, 1934 
Jar LAL, J. 
KAKA— PLAINTIFF — 
APPELLANT 
: versus 
TAQIR CHAND AND OTHERS — DEFENDANTS— 
RESPONDENTS 
' Limitation Act (IX of 1908), Seh. J, Arts. 44 and 144 
—Joint Hindu family — Uncle and minor nephew— 
Uncle, if aguardian within Art. 44—Suit by nephew 
for possession of his share—Article appiicable— 
Hindu Law. 
Where uncleand minor nephew are members of a 
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joint Hindu family the uncle cannot be said to be 
a guardian of the neph2w within the meaning of 
Art. 41. Hencethe minor's suit for possession of his 
share alienated by his uncle is governed by Art, l44 
andnot by Art. 44 of the Limitation Act. , 

S. 0. A. from the decree of the Additional 
District Judge, Irerozepore, dated 
August 4, 1932, 

Mr. Fagir Chand, for the Appellants. 

Mr, S. N. Bali, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit for possession brought by 
the appellant on the allegation that he 
is the owner of the property in suit, that 
the defendant claims to be a mortgagee 
in possession thereof but that the plaintiff 


did not mortgage the land to him nordid 


anybody else on his behalf validly mort- 
gage it tothe defendant. It was further 
asserted that if anybody mortgaged 
the property to the defendant professing to 
act as the guardian of the plaintiff, then he 
had no right to do so as there was no 
necessity for the mortgage. The suit was 
decreed by the trial Court but the Addi- 
tional District Judge on appeal has dis- 
missed it, holditg the same to be barred 
by time. =. 

It appears that the mortgage in favour 


‘of the défendant-respondent was effected 


on April 25, 1923, by Jagiri, uncle of the 
plaintiff. The mortgage comprised not only 
the alleged share of the plaintiff but the 
entire land of Jagiri and the plaintiff. 
The Additional District Judge has found 
that Jagiri and the plaintiff constituted 
a joint Hindu family and that the land 
mortgaged was therefore co-parcenary pro- 
perty. He was of opinion that Art. 44 
of the Indian Limitation Act governed 
the case and as the plaintiff had not, in 
his opinion, proved that he was 
under 21 years of age, therefore, the suit 
was barred by time. 

Article 44 provides a period of three 
years for ‘a suit by a ward who has 
attained majority, toset aside a transfer 


-of property made by his guardian. This 


period of three years-has to run from 
the date on which the ward attains ma- 
jority. The plaintiff in this case would 
ordinarily have attained majority on his 
‘becoming 18 years of age, and as he has 
not proved that he is less than 21 years 
of age, the suit has been found to be 
barred by time. There is no question 
that the plaintiff is not anywhere near 
30 years of age, therefore it is contended 
on his behalf that as Art. 144 of the 
Indian Limitation -Act governs the case, 
the suit is within time. That Article pro- 
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vides a period of twelve years for a suit 
for possession of immovable property, 
therefore if that Article applies to this 
case, and Art. 44 doesnot apply, it would 
appear that the view of the Additional 
District Judge that the suit is barred by 
time is erroneous. Now, I have already 
stated that the plaintiff did not profess to 
sue to set aside a transfer made by a 
guardian. He did not admit the relation- 
ship of guardian and ward between Jagiri 
and himself. On the allegations made in 
the plaint therefore the suit was not of 
the description contemplated by Art. 44. 

The question is whether on the finding 
of the Additional District Judge that 
Jagiri and the plaintiff were uncle and 
nephew and were members of a joint Hindu 
family and the property transferred hbe- 
longed to that family, Jagiri can be 
said to be a guardian of the plaintiff 
within the meaning of Art. 44. The 
appellant’s Counsel relies upon Sheo Raj 
v. Ajudhia (1), Dnyanu Yesu Jag- 
‘dare v. Vishnu Parshram Chitris 87 
Ind. Cas. 721 (2), a judgment of 
the Division Bench of the Bombay 
High Court; Sheo Raj v. Ajudhia (1) a 
ease from Ondh; Kalzan Singh v. Pitam- 
bar 27 Ind. Oas. 687 (3) a judgment 
of the Allahabad High Court, and Asa 
Ram v. Ratan Singh 32 Ind. Cas. 242 (4) 
a case from Nagpur. All these cases sup- 
port his contention that toa case of this 
description Art. 144 applies and not 
Art. 44. The learned Counsel for theres- 
pondent has cited Labha Mal v. Malak 
Ram (5) in which a Division Bench of 
this Court applied Art. 44 to a transfer 
made by the mother of the minor as his 
guardian. It is obvious that the mother 
could not be a member of a joint Hindu 
family with her son and could not, there- 
fore, act as the Managing member of the 
family; she could transfer the property of 
the minor only as his guardian; moreover, 
the suit was expressly to set aside the 
transfer by the mother as guardian on the 
ground that there was no necessity for the 
transfer. This distinctionhas been brought 
out in Dnyanu Yesu Jacdare v. Vishnu Par- 
hram Chitris 87 Ind. Cas. 721 (2) by the 
BombayHigh Court in which it has further 


(1) 116 Ind. Cas, 195; 4 Luck £03;60 WN 213; 
AIR1929 Oudh 281, 

(2) 87 Ind. Cas. 721; A I R 1925 Bom, 372; 27 Bom. 
L R495 


(3) 27 Ind Cas 6f7: 13 AT. J 94. 

(4) 3? Ind. Cas. 212; 12 N L R12. 

(5) 89 Ind. Cas. 602; 6 L 447; 2 I ah Cas 698;71.L. J. 
J 556; A I R1925 Lah 619. 
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been held that no question of guardian- 
ship can arise in the case of a transfer 
by the Manager of the joint Hindu family 
and that even if it can be asserted with 
any justification that the Manager, who 
in the reported case was the elder brother 
of the plaintiff and was the de facto 
guardian of the minor, he was not such 
a guardian asis contemplated by Art. 44. 
With this view I venture to agree. Maha- 
bleshrarkrishnappa v. Ramchandra Man- 
ghesh Kulkarni (6) cited by the respond- 
ant’s Counsel does not affect the question 
before me. In that case a Mukhtar had 
been given the authority by the father 
of the minor to act during his own life- 
time as the agent of the father and after 
his death as the manuger of the estate 
of the minor having the same powers as 
the father had. A suit to set aside a 
transfer by this Mukhtar made after the 
death of the father was held to be govern- 
ed by Art. 44. It is obvions that after 
the death of the father the Mukhtar could 
only act as Manager of his estate or 
guardian of the minor and therefore a 
suit by the minor to set asided transfer 
made by him wes rightly held to be 
governed by Art. 44. 

In the present case on the finding of. 
the Additional District Judge the alienation 
was effected by the Manager of the joint 
Hindu family and a suit to set aside 
such an alienation is governed by Art. 144 
and not by Art. 44. I, therefore, accept 
this appeal and, setting aside the decree 
of the Additional District Judge, remand 
the case to the District Judge of Ferozepore 
with directions to hear the appeal on the 
other points involved in it. The costs of 
this appeal shall abide the result. Oourt- 
fee stamp on the memorandum of appeal 
shall be refunded to the appellant. 

D. Appeal accepted. 

Case remanded. 
an? 21 Ind. Cas. 350: 38 B 91; 15 Bom. L R 


MADRAS HIGH COURT. 
Second Civil Appeal No. 393 of 1930 
March 19, 1934 
- VARADAOHARIAR, J. 
CHINNAKKAL-~APPELLANT 
versus 
CHINNATHAMBI GOUNDAN ano 
ANOTHBR—IR ESPON DENTS 
Registration Azt (XVI of 1908), s. 17—Hvidence 
Act (I of 1872), s 92 (4) —Sale deed —Unregistered 
agreement to reconvey —Suit for specific performance 
—Mainiainabrlity -Validity of agreement — Necessity 
of registration—Consideration—Want of mutuality 
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—Rule against perpetuities— Right to value of im- 
provements. i 

The plaintiff on her own behalf and as guardian of 
her minor son sold certain properties under a 
registered deed of sale to the defendant. On the 
same ‘day an unregistered agreement was executed 
by which the defendant undertook to reccnvey the 
properties to the plaintiff, In a suit for specific 
performance of the agreement to” reconvey : 

Held, (4) that the necessity for the registration of 
the agreement to reconvey had to’ be decided on the 
terms of the agreement and as there was nothing in 
it to create any interest in immovable property, it 
was not compulsorily registrable ; 

(ii) that s. 92, cl. (4) of the Evidence Act was 
also not applicable to the case as it. was not sought 
to use the unregistered agreement to affect thesale 
deed, Harkisandas Bhagwandas v. Bai Dhanu 
(1) and Venkatachalam Pillai v. Sethuram Rao (2), 
referred to; 

(iii) the agreement was not void for want of con- 


sideration, the factum of sale itself being really the , 


consideration to reconvey; 

(iv) the agreement was also not void for want of 
mutuality or as offending the rule against perpetuities; 

(v) that the defendant was entitled on equitable 
grounds to be paid the value of improvements effected 
by him. 

The rule against perpetuities does not apply 
to a mere covenant to convey or reconvey, 
poe it does not by itself create any interest inthe 
and. 
` S.C. A. against the decree of the District 
Court, Salem, dated August 12, 1929, and 
made in Appeal Suit No. 155 of 1928, 
preferred against the decree of the Court 
of the District Munsif of Salem in Original 
Suit No. 459 of 1925. , ; 

Mr. Salem Ramaswamy Tyer, for the 
Appellant. 

Mr. P. S. Narayanaswamy Iyer, for the 
Respondents. 

Judgment.—The plaintiff brings this 
suit for specific performance of an agree- 
ment for re-sale (Ex. B) dated May 4, 
1906. The property claimed in this suit 
was sold by the plaintiff for herself and 
as guardian of her minor son, by a sale 
deed, Ex. I of the same date as Ex. B, 
to the present defendants. The registered 
sale deed makes no reference to the 
agreement to re-convey but this has been 
provided for by a separate document 
Ex. B. It would appear that the defend- 
ants have spent some moneys upon im- 
proving the property and one of the ques- 
tions raised by them isthat in the event of 
specific performance being decreed, they 
are entitled to the value of improve- 
ments which the first Court has fixed at 
Rs. 200. 


The first Court gave the plaintiff a 
decree for specific performance. But the 
learned District Judge reversed that 
decision, holding that Ex. B is inopera- 
tive, for want of registration, if viewed 
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as part of the same transaction with 
Ex. I, as in that case the transaction 
will in effect be converted into a mortgage 
by way of conditional sale, but that if 
it be! viewed independently of Ex. I it 
would be void for want of consideration. 
I am unable to agree with the learned 
District Judge on either of these 
grounds. 

No question of registration can really 
arise as regards Ex. B. The necessity 
for its registration has got to be determined 
on theterms of Ex. B itself and there is no- 
thing in those terms to create an interest in 
the immovable property so as to bring it 
within s. 17 of the Registration Act. Nor 
does any objection arise under s. 92, cl. (4) 
of the Evidence Act because it is not now 
sought to use Ex. B to affect the provisions 
of Ex, I. As pointed out in the case in 
Harkisandas Bhagwandas v. Bat Dhanu (1), 
where the claimant. under the option 
of re-purchase affirms the origina] transac- 
tion as a sale und merely seeks to enforce 
a covenant for re-conveyance, he is not 
asking the Court to treat the transaction 
as one of mortgage by way of conditional 
sale. 

As regards ihe other ground taken by 
the learned District Judge, I am unable 
to agree that because in dealing with 
the question of registration, the Court 
views Ex. B by itself and independently of 
Es. I, the transactions themselves become 
separated in such a manner that Ex. B 
becomes devoid of consideration. There 
is no principle of law which requires that 
consideration should be proved only by 
written evidence or by a registered docu- 
ment. It is the factum of sale that is 
really the consideration for the covenant 
to re-convey. Indeed one may carry the 
matter one step earlier and say that the 
reasonable inference is that the original 
vendor would not have agreed to sell if 
the proposed vendee had not agreed to 
enter intothe covenant for re-sale. 

Both the grounds adopted by the lower 
Appellate Court having proved unavailing, 
Mr. P. S. Narayanaswami Ayyar raised,t wo 
cther objections before me (1) one on the 
ground of want of mutuality as one of the 
persons, who are parties to tx. I is a 
minor and (2) the other based on the 
doctrine of perpetuities. Both these objec- 
tions ignore the terms of Ex. B. As I 
read Ex. B, the privilege under it is . 
conferred either upon the plaintiff or upon 


(1) 98 Ind. Oas, 634; 50 B 566; A I R 1926 Bom. 497; 
28 Bom, L R 954. 
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her minor son and whatever force there 
may be in the objection as to want of 
mutuality, so far as the minor son is 
concerned, no such objection can apply 
as against the pleintiff. It is, therefore, 
unnecessary to discuss the hearing of the 
judgment in Venkalachalan Pillai v. 
Sethuram Rao (2), on the present case or 
the wider question how far the defence 
of want of mutuality can at all arise in 
respect of what are known as “option 
contracts,” because ea hypothesi there can 
be no mutuality in such cases, until, at 
any rate, the party to whom the option is 
given has exercised his option. 

As regards the objection founded on 
the rule against perpetuities, the trend of 
decisions in this Court has been in favour 
of. the view that the objection does not 
apply to a mere covenant to convey or 
ye-convey, because it does not by itself 
create an interest in the land. Further, 
ss already stated, the -privilege under 
Ex. Bis conferred on the parties to the 
contract and inthis view no objection based 
on prepetuity will arise. 

Finally Mr. Narayanaswami Ayyar claim- 
ed that the remedy by way of specific per- 
formance being only equitable, it is only 
fair that the plaintiff should be directed. 
to pay the cost of improvements before 
she should be permitted to enforce the terms 
of Ex. B. ; 

. - I am very doubtful if the terms ofa. 51 

of the Transfer of Property Act will apply 
to the facts of the present case. But 
seeing that the present case is nob one 
for eviction, Lam not confined to the pro- 
visions of s. 51 of the Transfer of Property 
Act. There is some force in the con- 
tention that specific performance is only 
an equitable remedy and in the circumstan- 
ces of the case, Isee no objection to effect 
to this contention of Mr. Narayanaswami 
Ayyar.: It would follow from this that the 
plaintiff can claim mesne profits at the 
rate fixed by the first Court only from the 
time: that the plaintiff deposits in Court the 
sum of Rs. 100 as per terms of Ex. B 
and also the sum of Rs. 200 for the value of 
improvements. 

The decree of the lower Appellate Court 
is set aside and that of the District Munsif 
restored. Time for deposit of the sum of 
Rs. 300 is extended to July 15, 1934. 
The plaintiff will get her costs in the 
first Court and her costs in the appeal in 

2) 142 Ind, Cas. 815; 56 M 433; 37 L W 340; Ind. 


Rul. (1933) Mad. 219; A I R 1933 Mad. 322; (1933) M wW 
N315; 64-M LJ 354, $ é 
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the lower Appellate Court but not on the 
memorandum of objections there. In the 
second appeal, the parties will þear their 
own costs. 


Ae Decree set aside, 


_ PATNA HIGH COURT 
Criminal Appeal No. 152 of 1934 
August 21, 1934 
UOURTNEY-TERRELL, C. J. AND Lupy, J. 
BALAI BAURI AND OTHERB—APPELLANTS 
VETSUS 
EMPEROR— Oppostts Party 
Penal Code (Act XLV of 1880), s. 802—Injury 
with axe on head—Clean-cut fracture of skull— 
Accused, if guilty of murder —Criminals assaulting 
and killing public officers—Murder, offence of, if 
committed—Dacoity with murder —Sentence—Criminal 


-trial, 


Where the wound on the head of the deceased 
is inflicted with an axe on the right side’ of the top of 
the headand there is a clean-cut fracture of the 
skull along the whole length of the wound nearly 
2 inches and penetrating to the depth of about 2 inches 
right into the brain, the accused is guilty of murder, 

Criminals who assault and kill officers of the law 
whointerfere with them inthe commission ofa 
felony are guilty of murder, 

Ina case of dacoity with murder, the accused must 
normally be awarded the maximum punishment. 

Cr. A. from a decision of the Sessions 
Judge, Manbhum, Sambaipur, dated May 
12, 1934. ; < 

Mr. K. K. Banerji, for the Appellants, 

Mr. S.M. Gupta, for the Orown. 


Judgment.—In this case we are con- 
cerned with a ducoity which took place on 
the night of January 15, this year at a 
liquor shop which is outside village Ladhur- 
ka within the jurisdiction of Thana Hura 
in Manbhum. In the course of this dacoity. 
a chaukidar, Sambhu Bauri, received a 
blow with an axe which fractured his skull 
and he died some days later. 

The liquor shop stands in an isolated 
place about 120 paces north of the Purutia- 
Bankura District Board Road and about the 
same distance south-west of the village just 
on the north side of the same road. The 
building of the liquor shop consists of a 
courtyard surrounded by a low wall and on 
the north side of the enclosure is a store- ' 
room with a verandah. The two entrances 
to the courtyard are respectively on the 
south and on theeast. There is another 
small room and a verandah on the west 
side. On the night in question there were 
sleeping in the room three Mohamedans, 
one Shamsuddin who is employed by the 
owner of the shop to supervise this and 
other shops and a few days before the night 
in question he came to Ladhurka on a visit. 
of inspection, the two others Abdul- and- 


1934 


Karim Bux both employed in the shop and 
outside; on the verandah there: slept a 
salesman named QGuhia Bauri. ‘There 
was hanging from the thatch of the verand- 
ah alantern. The door leading from the 
room to the verandah was closed by a sheet 
of galvanized iron fastened with wire. 
At about midnight the man Guhia Bauri 
received some severe lathi blows on the 
face, leg and back. He found the three ap- 
pellants, Gobra Bauri, Madhab Bauri and 
Boya Bauri standing beside him. Gobra 
and Madhab were armed with lathis and 
Boya had a tabla or axe with the handle of 
which he had struck the witness and inflict- 
-eda bruise on the right of the -nose and 
the adjoining part of the face. He was well 
acquainted with all the three men and 
recognised them by the light of the lantern. 
He was also able to see six or seven 
others in the courtyard below the verandah 
but did not recognise them. They threaten- 
ed to kill him if he made a noise. Then 
they covered his eyes with a cloth and tied 
him up with a rope. The assailants then 
began to knock upon the door of the room. 
This alarmed the inmates who attempted 
to resist the assailants by pushing in the 
opposite direction against the door which 
ultimately felldown. Thethree Mohame- 
dans dashed out onto the verandah and 
fled through the eastern door ofthe court- 
yard in the direction of the village, 
shouting as they ran. They also saw. a 
number of dacoits in the angan, one of 
whom struck Shamsuddin on the forehead; 
another struck Karim Bux witha lathi on 
- the left arm, and Abdul Mian was hit by 
a stone which one of the dacoits threw at 
him. Karim Bux could not run as fast as 
the others and hid behind the embankment 
of the paddy field. The villagers were 
aroused by the shouts and the chaukidar 


Sambhu Bauri who had just come back. 


from his rounds: and was taking off his 
uniform at once sallied forth to deal with 
the situation. Sambhu appears to have 
been particulary courageous man and ran 
swiftly towards the liquor shop closely 
followed by his brother, Bhiku Bauri, and 
| at a slightly greater distance by another 
brother Bhushan Bauri who is also a chau- 
kidar. i 
_ The story of Bhiku Bauri which, in our 
opinion, is clear and unambiguous was, 
for reasons which appear to us quite insuff- 
cient, not entirely accepted by the learned 
Sessions Judge. He says that he arrived 
at the eastern door and saw the dacoits 
-within the angan’ and they carried two 
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lanterns. He recognised the appellants, 
Balai, Balai’s brother Sashi, Boya who is 
the sister's husband of these two men, 
Gobra and Madhab who are brothers and 
one of the two accused who were acquilted, 
named Lalwa. There were two or three 
others whom he could not recognise. He 
saw Sambhu also in the angan but he 
immediately came out and told the witness 
that he had been injured and that the 
witness should not go further. He fell 
down on the ground and the witness threw 
himself on the gound near him. Some of 
the dacoits came in and out a few times 
through the eastern entrance, blood was 
found in.the immediate neighbourhood of 
the entrance, and Sambhu is certainly prc- 
ved to have fallen down immediatély ou'- 
side. The witness did not see the actual 
assault on his brother. The learned Ses- 
sions Judge has criticized the evidence of 
this witness and considers the story of the 
dacoits coming in and out of the doorway 
as wholly incredible. On the other hand, 
it seems to us an entirely natural action 
due tothe hesitation to flee across open 


‘ground in the direction from which help 


for the wounded men must certainly shortly 
come. (Their Lordships discussed the other 
evidence in the case, and proceeded). In 
coming to his final decision the Judge uses - 
the following words: 

“This accused has no doubt been proved to have 
caused the injury which resulted in the death of 
Sambhu, but there is nothing to show that he intend- 
ed to cause his death or to inflict a fatal injury on 
him. It is apparent that Sambhu happened to come 
to the place just when the dacoits were busy in their 
work and one of them aimed a blow with an axe at 
him in order to prevent him either from catching , 
hold of them or from interfering in their work 
especially when Sambhu wasa chaukidar. I there- 
fore think that the accused Balai is not guilty under 
a. 302, Indian Penal Code, though he is guilty under 
3-396, Indian Penal Code”. 


This is a really extraordinary piece of 
reasoning. The wound on the head of 
Sambhu was inflicted with an axe on the 
right side of the top of the head. There 
was a Clean-cut fracture of the skull along 
the whole length of the wound nearly 2” 
and penetrating to the depth of about 2” 
right into the brain. This injury speaks 
for itself and it is surpising that it should 
be treated as a mere petulant gesture of 
a busyman to brush aside the interference 
of an officious chaukidar. Criminals who 
assault and kill officers of the law who 
interfere with them iu the commission of 
a felony are guilty of murder. Nevertheless 
the Judge quite inconsistently with this 
decision goes on to convict the appellants 
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of having committed dacoity in the course 
of which murder had been committed by 
one of the dacoits. It was ingeniously 
argued on behalf of the appellants that 
because the Judge had found that there 
had in fact been no murder, it was not 
open to the Judge and is not open to us 
to convicé the appellants under s. 396. It 
is hardly necessary to say that although we 
cannot change an acquittal under s, 302 
into a conviction in the absence of an appeal 
against the acquittal yet we are not in the 
least bound by any finding of fact by the 
Judge. The argument has no merit. The 
learned Judge passed the sentence of 
transportation for life upon Balai Bauri 
and of seven years’ rigorous imprisonment 
upon other appellants. To our minds, this 
sentence is wholly inadequate. As dacoity 
with murder has become a frequent oc- 
currence, which this Court will use its 
utmost endeavours to check, it must be 
taken that such persons will normally be 
awarded the maximum punishment until 
‘that end has been attained. Had any of 
the other inmates of the house received a 
dangerous injury we would most certainly 
have inflicted the penalty of death upon all 
of the appellants. As matters stand we 
sentence Balai Bauri to be hanged by the 
neck until he is dead and eachof the other 
appellants Sashi Bauri, Gobra Bauri, 
Madhab Bauri and Boya Bauri are sen- 
tenced to transportation for life. 
D. Order accordingly. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 663 of 1931 
June 28, 1934 
PoLLOCK, A. J. C. . 
MADHORAO - DEFENDANT - APPELLANT. ` 
versus 

RAGHUNATH AND ANOTHER —PLAINTITFES— 
RESPONDENTS 

Tort—Joint tort-feasors—Conspiracy between two 
persons resulting in deprivation of third party of 
mona to which he is entitled—Both conspirators, if 
table, 

Where asthe result of a conspiracy between two 
persons a third person is deprived of money to which 
he isentitled, he has a cause of action against both 
the conspirators. The question whether one of the 
two was the agent of the other or there was privity 
of contract between them is immaterial. 


8. O. A. from the decree of the Additional 
District Judge, Wardha, dated July 13, 
1931. 

Mr. R. G. Rau, for the Appellant. 

Mr. S.. B. Gokhale, for the Respond- 
ents. 
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Judgment.—A 4-anna share in mauza 
Marda, which had been mortgaged to the 
plaintiffs, wasto be sold in execution of a 
The plaintiffs were 
anxious to buy it, and their servant 
Bakaram, defendant No. 1, bought it at the 
Court auction on their behalf. He deposit- 
ed Rs. 512-8-0, which was one-fourth of the 
sale price, on August 9, 1928, which sum 
had been supplied to him for this purpos6 
by the plaintiffs, Shortly afterwards, 
Bakaram left the plaintiffs’ service and 
failed to fulfil the purchase, and on Novem- 
ber 7, 1928, the sum of Rs. 512-8-0 was 
withdrawn by Madhorao, defendant No. 2, 
as the agent of Bakaram. The lower Courts 
have held that Madhorao retained thie 
money and that the withdrawal was made 
by Bakaram and Madhorao in collusion in 
order to defraud the plaintiffs of their 
money. There is a clear allegation in the 


. pleadings that there was collusion between 


Bakaram and Madhorao in order to deprive 
the plaintiffs of their money, and the above 
findings of fact cannot now bechallenged. 
The only question is whether Madhorao is 
liable to the plaintiffs on these facts. 
Where as the result of a conspiracy bet- 
ween two persons a third person is deprived 
‘of money to whichhe is entitled, I have no 
doubt that he hasa cause of action against 
both the conspirators: see Clerk and 
Lindsell on Torts, at p. 658, Edn. 7. The 
question whether Madhorao was a sub-agent 
of the plaintiffs and whether there was 
privity of contract between him and the 
plaintiffs appears to me to be entirely 
immaterial. The plaintiffs have a clear 
case in tort against both defendants. The 


appeal, therefore, fails and is dismissed 
with costs. 
N. o _ Appeal dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 121 of 1929 
March 27, 1934 

Tex CHAND AND ABDUL RASHID, JJ. 
SHAHABUD DIN—PLAINTIFF— 
APPELLANT 
Versus 


Musammat UMRI AND ofsers—DEFENDANTS 


— RESPONDENTS 
Insolvency—Person not appointed Receiver mort- 
gaging insolvent’s property under orders of Court— 
Mortgage, tf valid—Provincial Insolvency Act (V of 
1920), s. 59—Receiver's power of sale and mort- 


Where a person, after adjudication of the 
insolvent though not formally appointed Receiver 
under the orders of the Insolvency Court, 
acted as Receiver and mortgaged the insolvent’, 
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property and ihe ‘mortgage 
Court 

Held, that the mortgage was analogous to a judicial 
sale ard the mortgagee with valuable consideration 
gota good title.” Sankaranarya Pillai v. Rajamani 
tl) and Malkarjun v. Narhari (2), referred to. 
Basava Sankaran v. Garapati Anjanejulu (3) and 
Mujuluri Sivaramayya v, Singumahanti Bhunjangya 
Rao (4), distinguished. 

Under a. 59 of the Provincial Insolvency Act, 1920, 
the Receiver is entitled to sell any part of the property 
of the insolvent and to give receipts for any money 
received by him-without the permission of the Court. 
If, however, he wisbes to mortgage or pledge any 
part of the property of the insolvent for the pur- 
poses of raising money for payment of the debts of 
the insolvent, he:must first obtain the leave of the 


Court 
the Decree of Mr. 


was ratified by the 


L. P. A. from 
Justice Johnstone, dated May 13, 1929. 

Mr. J. L. Kapur, for the Appellant. 

Mr. Muhammad Amin Khan, for the 
Respondents. ~ 


Apdul Rashid, J.—Tha facts relevant to 
the question of law involved in this ap- 
peal may be shortly stated. On Decem- 
8, 1916, one Kamala was declared insol- 
vent and Dhanna was appointed Receiver, 
On May 19, 1917, Dhanna reported that 
the lard of the insolvent was barely suff- 
cient for his maintenance and could not, 
therefore, be sold for the payment of his 
debts. Thecase was, thereupon, consigned 
to the record room. On December 20, 1920, 
Narain Das, one of the creditors, preferred 
an application to the Insolvency Court to 
the effect that Kamala, insolvent, had died, 
that the Receiver had not taken any steps 
to pay off the creditors, that Atma Ram 
should be appointed “Receiver and he may 
be directed to pay off the debts by the 
sale of property of the insolvent.” The 
Insolvency Court accepted the application 
of Narain Das and appointed Atma Ram 
as a Receiver by its order, dated June 30, 
1921. On May 15, 1922, Atma Ram reported 
to the Insolvency Court that Kamala, in- 
solvent, was dead and that his son Nur 
Muhammad was in employment in China. 
The report further stated that out of 9 
ghumaons of land belonging tothe insol- 


vent 5 ghumaons was under mortgage and - 


4 ghumaons was in possession of Nur 
Muhammad's wife. The Receiver proposed 
that the land measuring 4 ghwmaons, which 
was free from mortgage should be mort- 
gaged, and thus the debts should be 
paid off. The Insolvency Court was of 
the opinion that a temporary alienation of 
the land of the insolvent could be effected 
only through the Collector and the record 
of the case was, therefore, submitted to 
him. The Collector, however, came to the 
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conclusion that no temporary alienation o 
the land of the deceased insolvent could be 
effected as the land was barely sufficient 
for the maintenance of Nur Muhammad, 
the son of Kamala, his wife and his 
daughter. The case was, therefore, again 
consigned to the record-room on October 14, 
1923. On March 26, 1924, Duni Chand, 
Mukhtar of Narain Das creditor presented 
an application to the Insolvency Oourt, 
which is headed as follows :— 

“Darkhast badin mazmun ke misal diwalia 
bramad farma kar Receiver muqarrar far- 
maya jawe aur mal diwaliya kurk kar ke 
zare qarza wasul karwaya jawe.” 

In the body of the application Duni 
Chand merely stated that Ganga Ram, Re- 
ceiver, be ordered tu alienate the property 
of the insolvent to pay off the creditors, 
On March 26, 1924, the Insolvency Court 
ordered that the Receiver be asked to ar- 
range for the payment of the debts of the 
deceased insolvent. It was assumed by 
the Court as well as by the applicant that 
Ganga Ram was the Receiver in the case 
and it was not noticed that Atma Ram, 
the previous Receiver, had not so far been 
removed. On June 14, Ganga Ram report- 
ed that theinsolvent had left 9 ghumaons 
of land, that 44 ghumaons was sufficient 
for the maintenance of his son and others 
and that permission be granted to him to 
mortgage the other 44 ghumaons of land 
belonging to the deceased insolvent. On 
the same date the Insolvency Court accept- 
ed the proposal of Ganga Ram, and gave 
him permission to mortgage one-half 
of the land belonging to the deceased in- 


solvent. OnJanuary 5, 1925, Ganga Ram 
executed a registered mortgage-deed 
whereby he mortgaged one-half of 71 


kanals and 10 marlas of land belonging 
to Kamala deceased in favour of Shahab- 
ud-Din for a sum of Rs. 1,225. On Jan- 
uary 10, 1925, Ganga Ram reported 
that he had paid off all the creditors by 
mortgaging one-half of the land belonging 
to the deceased insolvent. The insolvency 
Court, thereupon passed an order to the 
effect that as all the creditors had been paid 
off, the case be consigned to the record-room, 
and that the Tahsildar be asked to enter 
a mutation in respect of the land mortgaged 
in favour of the mortgagee. On March 21, 
Nur Muhammad, son of Kamala, insolvent, 
made an application stating that the en- 
tire land belonging to his father was an- 
cestral property, that he had got it re- 
deemed on payment of Rs. 394 and that 
this land could not be mortgaged for the 
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` payment. of the deblsof his father, Notice 
of this application was issued to the mort- 
gagee and Ganga Ram, but on June 13, the 
applicant was not present and his appli- 
cation was rejected and the case consigned 
to the record-room. It appears that before 
the hearing of the application Nur Muham- 
mad had died. 
The present suit was instituted by the 
mortgagee on February 16, 19:6, against 
Musammat Umri, the widow of Nur Muham- 
mad and Musammat Aisha, his daughter 
and Ganga Ram Receiver was also made 
a defendant inthe case. The trial Court 
‘dismissed the suit on the grounds that the 
land in dispute being ancestral in the 
hands of Kamala. could not, after ‘his 
death, be alienated to satisfy his debts, 
and that the proceedings in the Insolvency 
Court were all null and void as Ganga 
Ram had not been validly appointed a 
Receiver and as Nur Muhammad was not 
impleaded as a party. On appeal the 
learned District-Judge granted the plaintiff 
& decree for possession of the mortgaged 
property holding that the land of Kamala 
could bemortgaged for payment of his debis 
even afterhis death, that the fact that the 
debts had not been duly proved could not 
be agitatedin a separate civil suit and that, 
though Ganga Ram was not appointed a 
Receiver by the Insolvency Court by means 
of a separate order, still as he had acted 
‘as a Receiver under the orders of the Court, 
and the mortgage was effected by him with 
the permission of the Court, the transaction 
was perfectly valid,and the mortgagee ac- 
quired a good and valid title to the land 
in dispute. . 
Against the decision of the learned Dis- 
trict Judge an appeal was preferred by 
Musammat Umri and Musammat Aisha to 
this Court. The learned Judge in Cham- 
bers held that the land belonging to 
Kamala could be mortgaged for the payment 
of his debts even after his deaih and that the 
question of consideration could not be con- 
tested inthe present suit. He, however, came 
to the conclusion that as Ganga Ram had not 
been appointed a Receiver, and as the ap- 
pointment of Atma Ram, the previous 
Receiver, had never been cancelled, the 
alienation made by Ganga Ramin favour 
of the plaintiff was a nullity. He, therefore, 
accepted the appeal and dismissed the 
plaintiff's suit. The plaintiff, thereupon, 
filed the present appeal under cl. 10 of the 
Letters Patent. ; 
The sole question for consideration in 
this apreal is, whether the mortgage effected 
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by Ganga Ram. as a Receiver on Janu- 
ary 5, 1925, is a valid transaction which 
can be enforced by the plaintiff by means 
of a separate suit or whether it isa nullity. 


-It is clear from thefacts stated above that 


Nur Muhammad, son of Kamala, insolvent, 
never raised any objection in the Insolvency 
Court to the effect that Ganga Ram could 
not effect a mortgage of the property -in . 
dispute ashe had not been duly appointed 
a Receiver and as the appointment of Atma 


-Ram, the previous Receiver had not been - 


cancelled. In the Insolvency Court Nur 
Muhammad took his stand merely on the 
ground thatthe land being ancestral, and 
he having spent Re. 394 in redeeeming a 


portion of the land, such land could not-, 


be alienated for the payment of the debis. 
of his father. In a case reported as Sanka- 
ranarya Pillai v Rajamani (1) a Hindu 
father and his minor son were adjudicated . 


insolvents and thereafter the Court passed -- 


an order: ; 7 
“Referred tothe Official Receiver for further pro- 
ceedings.” ; 
It was held that the order. amounted to 
an appointment of the Official Receiver 
as Receiver to take charge of the estate - 
and vested the estate of the insolvents in 
him. Jt was further remarked that even 
assuming that it was not so, the estate 
vested in the Court as Receiver as soon 
as the adjudication was made, and the 
sale by the Official Receiver was valid as 
one effected by the agent of the Court and 
afterwards ratified by it. In the present 
case Ganga Ram was ordered by the Oourt 
to find ways and means io pay off the 
debts of the creditors. OnJune 14, 1924, 
he reported to the Court that the creditors 
could only be paid off if permission was 
given to him to mortgage one-half of the 
property belonging to the deceased insol- 
vent. The Court granted the permission 
by means ofa written order, and autho- 
rized Ganga Ram to effect a mortgage of 
one-half of the property belonging to. the in- 
solvent. As soon as the order of adjudi- 
cation was passed, the estate of the insol- 


‘vent vested in Court and Ganga Ram was 


merely acting as an agent of the Court in 
effecting the mortgage in dispute. The act 
of Ganga Rem was subsequently ratified 
by the Insolvency Court. The mortgage 
by Ganga Ram was analogous toa judicial 
sale and the plaintiff in good faith paid 
valuable consideration for the purchase of 
mortgageerights. Ina Privy Council ruling 


(1) £3 Ind, Cas. 196; 47 M 462; 46M LJ 314; 3t M 
L T152; A IR 1924 Mad, 550; 20 L W 357. 


a 


r 


1934. acs 


reported as. Malkarjun vw. Narhari (2)--an “ 
account and redemption of a mortgage effec-.: 


ted in 1877 were, refused“ where the-mort- 


gaged property had since’ then been sold. : 


ata judicial sale in execution of a decree. 
The plaintiffs were the heirs representing. 


the mortgagor. The purchaser at the sale. 
The sale took place ` 


was the” mortgagee. 
after notice had been wrongly served. upon 
a person who was not the legal represen-. 
tative of the judgment-debtor's.estate. The 
éxecuting. Court had erroneously decided 
that he was to be treated as such repre- 
` sentative. It was held that. the judicial 
sale was not a nullity, and could not be 
treated as invalid, notwithstanding this 
irregularity, even though a material. one, 
for the jurisdiction of the Court to execute 
had been complete throughout. It had. 
not been lost by reason of the above 
error, and had empowered the Court to de-. 
“cide wrongly. as well as rightly. It- was 
further observed that.to treat such an error 
as destroying the jurisdiction. of the Court 
was calculated to introduce great confusion 


„into the administration of the law. The. 


purchaser’ could not possibly judge of_such, 
matters, even if he knew the fact; and 
that if he was to be held bound to enquire 
into the accuracy of the Court’s conduct 
of its-own business, no purchaser at a Court 
sale would be safe. Strangers to a.suit were, 
justified in believing that the Court had 
done that which. by the directions of the 
Code it ought to do. These observations, 
are fully applicable to, the.factsof the 
present case. 


Reliance was placed on behalf of the res~. 
pondents on. Basava Sankaran v, Garapati 
Anjaneyulu - (3): and Mujuluri Sivarama- 
yya v. Singumahanti Bhunjanga Rao. 
37 Ind. Oas. 773: (4). These rulings 
are, however, distinguishable. In Basava 


Sankaran v. Garapati Anjaneyulu (3) an . 


application by a person to be adjudicated 
an insolvent was referred to the Official 
Receiver for disposal and no order of ad- 
judication had been passed by-the. Court. 
In these circumstances it was held that the 
Official -Receiver was- not an agent of the. 
Court so as to enable the Court to ratify 
unauthorized acts done by the agent. In 
that case,.moreover, the Court had not 
passed any order appointing ths-Official 


(2) 25 B 337; 27 I A 218; 5 O W N10; 2.Bom. L, 
R927: 10 M L J 383; 7 Sar. 739 (PO). 

` (3) 93 Ind. Oas 8; 50 M 1353 9l ML 3529; AIR 
1927 Mad. 1; 25 L W 128; 38 M L T 92(F B) 

(4) 37 Ind. Oas. 773; 2) M.L T 485;5 L W 255; 
(1917) M W N 75. a3 
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Receiver as, Receiver of the ingdlvent’s - 


property. `> , 


and to give receipts for any money received 

by him. without. the permission, of the; 
Court. If, however, he wishes to mortgage 
or- pledge any part of the, property; of the 

ingolvent for the purposes.of raising:money: 
for payment of the debts of the insolvent, he 

must first obtain the leave of the Court. Cases 

dealing with thesale or release of property 
of the. insolvent, therefore, stand.on an en- 

tirely different footing from the cases which 
deal with: mortgages. Mujuluri Sivara- 
mayya V: Singumahanti Bhunjanga Rao (4) 
deals with a case of a release-deed execut- 
ed-by the Receiver and, therefore, need not 
be considered in detail. 

For-the reasons given, above, I would. 
hold that: the mortgage:effected, by-Ganga. 
Ram. in favour of-the plaintiff cannot, be 
treated as a nullity. I would, therefore, 
accept the.appeal, setaside the judgment and; 
the decree ofthe learned. Judge in, Cham- 
bers and restore that of the learned: District:, 
Judge. Taking., all-the circumstances into 
account, I, would leave the parties to bear 
their own costs throughout, 


Tek Chand, J. —I agree. 
D. Appeal accepted. 


amaknani 


MADRAS HIGH COURT 
Second Civil.Appeal No. 1660 of 1931 
July 23, 1934 
PAKENHAM WALSH, J. 
KADIR MOIDEEN ROWTHER AND OTHERS 
—APPELLANTS |, 
Versus 


ASIARU—RESPONDENT 

Negotiable Instruments Act (XXVI of 1881) 
s. 118 (a)—Promissory- note—Presumption of con- 
sideration—Neither -party giving true version—E ffect 
—Payee's right to question consideration for endorse- 
ment. , 

In a suit by au endorses ofa promissory note the 
executant of the note is not entitled to go into the 
question of consideration as between the payee and 
the endorser and even if the eadorsee had been a mera 
assignee for collection, the defendant could not resist 
his claim on the ground that there was no conside- 

ion for the assigament. = 

den s. 118 (a) of the Negotiable Instruments Act, 
if a note is genuine thereis a presumption that there 
has been consideration andthe burden is heavily on 
the person who denies -consideration, to show how 
and why there was no consideration, A suit by an 
endorsee cannot, therefore, be dismissed merely ‘be- 
cause neither party.has given the true_version on the 
question of consideration, - 4 


* 
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8. C, A. against the decree of the District 
Court of Coimbatore in A. S. No. 160 of 
1930 preferred against the decree of- the 
Court of the District Munsif of Udumalpet 
in O. S. No. 1041 of 1997. 

Messrs, T. C. A. Bhashyam and T. C. 
Tirumalachariar, for the Appellants. 

Mr. A. S. M. Nair, for the Respondent. 

Judgment.—The plaintiff in the suit is 
the appellant in this Second Appeal. He 
brought the suit as endorsee of a pro-note 
Ex. A purported to be executed on Septem- 


ber 4, 1924, by the defendant in favour of. 


one Fathma Bi for a cash consideration of 
Rs. 900. It was endorsed in favour of the 
plaintif on June 3, 1925, The defence was 
a denial of the execution. Three issues were 
framed in the trial of the suit: (1) Ts the suit 
pro-note genuine? (2) To what reliefis the 
plaintiff entitled ? and (3) whether the pleint- 
iff is a bona fide holder in due course ? 
(An ex parte decree had heen already passed 
but set aside at the request of the defend- 
ant). The plaintiff exemined ‘himself as 
P. W. No. 2 and stated that Ex. A was 
assigned to him under Ex. A. l. Plaint- 
ifs Witness No. 3 Batcha Rowther is an 
attestor of Ex. A and P. W. No. 4, is an 
attestor of Ex. A-1. The trial Court found 
the note to be genuine and gave the plaint- 
iff a decree. On appeal by the defendant 
the suit was remanded for a finding on the 
following issue :— 

“If Ex. A is genuine is it not supported 
by consideration?” The finding returned 
was that.the suit pro-note was supported 
by consideration. The lower’ Appellate 
Court. found that the note was genuine but 
allowed the appeal on the ground that the 
Plaintiff was not a holder in due course and 


that Ex. A was not supported by considera-- 


tion. It gave no costs on the ground that 
neither party had spoken the whole truth 
with regard io the genesis of Ex. A, : 

_ Under s. 118 (a) of the Negotiable Instru- 
ments Act, ifthe note is genuine there ig 
2 presumption that there has been conside- 
ration. Therefore, to prove want of conside- 
ration lay upon the defendant and there ig 
no evidence except his mere word on the 
point. On the other hand there is evidence 
both that Fathma Biand her husband were 
likely to have been in possession of funds 
at the time of the pro-note from which to 
advance the loan and also that the plaintiff 
is a man of property who could have taken 
the assignment. It may be remarked at 
once that the question as to the passing of 
considerating between the plaintiff and 
Fathma Bi is only remotely relevant as going 
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to show whether the plaintiff was a bona 
fide holder in due'course. The defendant is 
not entitled to go inte the question of con- 
sideration as ‘between Fathma Bi and the 
Plaintiff and even if plaintiff had been a 
mere assignee for collection the defendant 
could not resist his claim on the ground 
that there was no consideration for the. 
assignment, The learned District Judge 
has really based his finding as regards the 
want of consideration of the pro-note itself 
on certain criminal proceedings brought by 
the defendant against Fathma Bi’s hus- 
band and the compromise entered into in 
that case between the present defendant, 
and Fathma Bi's husband. The lower Court 
had held that Ex. III went to show that 
the suit pro-note was genuine and for con- 
sideration. But the learned District Judge 
rightly observed that if Ex. III was to be 
read against the defendant it must be taken 
as a whole. He then, however, proceeded 
to fall into the error of using Ex. III, as 
a piece of evidence against the plaintiff. 


‘All the exhibits in the criminal case are 


entirely irrelevant if sought to be used 
against the plaintiff. He was not a party 
to the criminal case and he was not a 
party to the compromise. The evidence of 
the defendant shows that the facts on which 
the criminal case was laid had nothing 
whatsoever to do with the suit pro-note and 
in fact they occurred several months after 
the date of the suit pro-note. The learned 
District Munsif was correct in his observa- 
tion that if the recitals in the razinama 
Ex. III are ineffective and not binding on 
Fathma Bi, they cannot be more bind- 
ing on an assignee from Fathma Bi, 
wz., the plaintiff. The learned District 
Judge apparently thinks that the evidence 
of D. W. No. 3, shows that the plaintiff was 
a consenting party to Ex. III. There is 
absolutely nothing in his evidence even if 
that evidence is believed (and the trial 
Court remarked that this witnees and 
D. W. No. 2 appear. to be prima facie 
partisans of the defendant to this effect) 
toshow this. All that he says is that plaint- 
iff accompanied the accused in that case to 
every hearing of the case. He does not 
say that he was any party to the razinama. 
In fact ifthe accused in that case, in order to 
escape the consequences of his action, chose 
to enter intoa razinama of this sort with 
the present defendant the plaintiff could 
not possibly have stopped his doing so, 
Putting aside the evidence of Ex, Ui, 
which is quite inadmissible as against 
the plaintiff, theré is no other evidence 
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beyond the defendant's bare denial of want 
of consideration, and, in estimating this, the 
fact that his main defence that the-pro- 
note is not genuine has been found by both 
Courts to be false, cannot possibly be over- 
looked. The presumption, therefore, raised 
by s. 118 (a) remains very strongly against 
him and the learned District Judge has not 
based his decision on the ground that in 
spite of all this he believes the defendant's 
evidence of. no consideration as he is now 
speaking the whole truth, because he ex- 
pressly states that neither party has spoken 
the whole truth with regard to the genesis 
of Ex. A. It was for the defendant to speak 
the whole truth and show why and how 
there was no consideration. As. he has 
failed to show this and as Ex. III is not 
admissible against the plaintiff, this appeal 
must be allowed and the decree of the trial 
Court restored with costs throughout. . 
A. Appeal allowed. 


i MADRAS HIGH COURT 
`. Second Civil Appeal No. 1009 of 1930 
ae May 10, 1924 


Bore, J- 
P. V. JANAKI— APPELLANT 
u versus : 
KALLIANI AMMA AND ANOTHER — 
“RESPONDENTS 
Malabar Law—Kanom—Condition empowering 
jenmi to re-enter after six years or on breach of 


_conditions—Suit_ to enforce forfeiture before expiry ` 


of six years—Hxpiry of six years pending appeal 
—Power of Appellate Court to decree suit—Malabar 
‘Tenancy Act of 1930, s. J, proviso, effect of: 

The terms of a kanom deed, dated June 
permitted the jenmito re-enter on the 
certain conditions imposed on the kanomdar or 
‘without such breach after six years. In a suit by the 
jenmi the first Court held that there had been a 
breach of certain conditions and decreed forfeiture. 
On appeal, the District Judge without considering 
whether there had been a breach, upheld the deci- 
“sion. on the ground that asthe six years’ term had 
expired onthe date of the appeal, the jenmi was 
entitled to re-enter without proving a breach of the 
conditions. In second appeal it was contended that 
the Appellate Court was wrong in decreeing the 
suit, inasmuch as if the plaintiff had waited till the 
six years: period had expired, he would have been 


14, 1924, 
breach of 


met with the proviso to s 1 of the Malabar Tenancy - 


Act, 1939, whigh gave the 
renewal ; 

Held, that as a suit was not necessary for rə- 
entry andthe six years’ period of kanom expired in 
June 193), 4. e, before the Act came into force, the 
decree for possession made by the District Judge 
was not wrong - Mammad v. , Veerarayan (|) and 
Sri Rajah Setrucharlu Ramachandra Raju v 
Maharajah of Jeypore (2), referred to. : 

S. O. A. against the decree of the District 


Court of South Malabar in Appeal No. 324 


kanomdara_ right toa 
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„was not necessary for 
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of 1929 preferred against the decree of the 
Court of the District Munsif of Vayitri at 
Calicut in O.S. No. 254 of 1927 (0. S. No. 960 
of 1926, District Munsif’s Court, Calicut.) 

Mr. K. Kuttikrishna Menon, for the Ap- 
pellant. 

Mr. K. P. Ramakrishna Ayyar, for the 
Respondents. , 

Judgment.—This is an appeal by a 
kanomdar. The terms of the kanom 
(June 14, 1924) permitted the jenmi to 
re-enter on the breach of certain conditions 
imposed on the kanomdar, or without such 
breach afther six years, the full term being 
twelve. The first Court held that there 
had been a breach of two conditions and 
decreed forfeiture, refusing to relieve against 
it. 

The District Judge did not consider whe- 
ther there had been a breach entailing 
forfeiture, but held that the six years’ term 
having expired at the date of the appeal, the 
jenmi was entitled to re-enter without prov- 
ing a breach of the conditions. Relying 
on Mammad v, Veerarayan (1) based on 
-Sri Rajah Setrucharlu Ramachandra vV. 
-Maharajah of Jeypore (2), he held that the 
Court was entitled to take into considera- 
tion events subsequent to the date of’ 
plaint, provided this could be done without 
prejudice to the parties’ and dismissed the 
appeal. Before me it is argued that he 
“was wrong in doing so as, if the plaintiff 
had waited till the six years’ period had 
expired, he would, if he has then sued for 
possession, have been met with the proviso 
to s. l of the Malabar Tenancy Act, 1930, 
which though it came into force only 
in December of that year, appliedto suits 
instituted after July 30, 1929. But a suit 
re-entry and the 
six years’ period of the kanom expired in 
June 1930. The Act giving the kanomdar 
aright toa renewal ofthe kanom did not 
take effect till the following December. : I 
therefore agree with the view taken by the 
learned District Judge and dismiss this 
appeal with costs. rar 
A. Appeal dismissed; 
(1) (1929) M W N 165. : 
ay” 34 Ind. Cas. 411; (1916)1 M W N 354, 19 MLT 
360. £ 


614 GAJADHAR BALARAM V, 
NAGPUR JUDIGIAL COMMIS- 
as SIONER’S COURT 
Civil Revision Application No. 161 of 1933 
March 20, 1934 
Boss, A. J. C. 
GAJADHAR BALARAM—Ptain11FF— 
APPLIOANT 
versus 
DAYARAM GUJAR AND anctauR— 
| Derendants—Non-APPLICANTS 

Contract Act (IX of 1672), s.65—Contract to pur- 
chase land in Native State—Efforts made to get 
sanction—Condition that purchaser should stay per- 
manently in State—Purchaser declining to accept 
—Breach of contract, if committed—Rejund of price 
paid, 

G agreed to purchase from D his field situated in 
a Native State. Sincethe sale required the sanction 
of the State, D executed a pro-note for the part of 
the price paid by G. G took possession of the field 
and cultivated it for some time He also made 
efforts to obtain necessary sanction. It was discovered 
that one of the necessary conditions for sanction was 
that he should stay in the State permanently. G 
declined to accept the condition and sued D for 
recovery of the price paid by him ; 

Held, that there was no breach on G’s side and he was 
clearly entitled to a refund and that G was also entitled 
to interest at the rate. stipulated in the pro-note as the 
parties had agreed that to be the measure of compen- 
sation in anticipation ofa possibility of a refund. 


C. R. App. from the decree of the Small 
Cause Court Judge, Khandwa, dated Fe- 
bruary 24, 1933. 

Mr. S. B. Gokhale, for the Applicant. 

Mr.W. R. Puranik, for the Non-Appli- 
cants. 

Order.—The suitis ona promissory note 
payable on demand for Rs. 200 dated 
February 20, 1930. The defendants admit 
execution but plead that the consideration 
"was not advanced as a loan but was part 
of the purchase price of a field in the 
Holkar State which the plaintiff agreed to 
purchase from the defendants. The sale 
required sanction from the State authorities; 
consequently the plaintiff insisted on the 
promissory note in case the transaction 
fell through. This has been found to be 
the fact by the lower Court, and I see no 
reason for interfering with that finding. 

The defendants further plead that the 
full transaction consisted of the following 
parts: First of all there was a payment of 
Rs. 50 as earnest money, then there was 
payment of this Rs. 200 as part payment 
of the purchase money, and lastly there 
was the execution of a promisso1y note 
for Rs. 1,000 by the plaintitt in favour of 
the defendants, being the remainder of 
the purchase price of the field. This madea 
total consideration of Rs. 1,250, which was 
the price agreed upon between the parties 
for the field. The defendants then con- 
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tinue their pleading as follows: 

“Afterwards, according to the law of Holkar’s 
State, on account of the plaintiff not residing in the 
village, and on account of the fallof prices of 
fields, the plaintiff refused to purchase the ‘defend- 
ants’ field and broke tho saoda.” 

Therefore the pleading is that the 
plaintiff has broken the contract. Two 
reasons are given, the first is that the 
plaintiff refused to reside inthe Holkar’s 
State, and the second that the prices had 
fallen. The lower Court proceeds on the 
first of these two grounds alone. It holds: 

“From Ex D-5 it appears that Bankatram in 
whose name the land was to be purchased did not 
reside in the village in which this land is situate 
and for-this reason the permission to sell it was 
oe Thus the plaintif broke the contractof 
sale 

This conclusion by no means followsfrom 
the premises on which the learned Judge 
has based his decision. Before a breach 
on the plaintiff's part could be deduced 
from those facts, it would be necessary to 
hold that it was apart of the agreement 
that Bankatram should reside in the 
Holkar State. There is no trace of any 
such condition in the pleading; in fact 
Bankatram's name is not mentioned at all. 
The plea is that the plaintiffrefused to 
reside there; not that Bankatram did so. 
Moreover, there is no plea that either the 
plaintiff or Bankatram had ever agreed 
to reside there. The defendants’ position 
is again emphasised in their - oral state- 
ment which is as follows: 

“The plaintiff broke, the contract as he did not 
live in the village, and for this reason the ap- 
plication made by the plaintiff for mutation was 
rejected.” 

So far as the evidence goes, it is com- 
. pletely silent on. the point. There are 
only two witnesses on each side, and not 
one of them refers to this matter at all. 
In the circumstances it is impossible to 
uphold the lower Court’s judgment. It 
was admitted by both sidesthat the plaint- 
iff iook possession of the field and cultivat- 
ed it for a time and that he made every 
effort to obtain the necessary sanction for 
the transfer from the State authorities. 
But when it was discovered that he had 
to live there permanently he declined to 
accept the condition. It seems clear that 
this was an eventuality which was not 
contemplated by the parties atthe time 
of the agreement. Consequently, there was 
‘no breach on the plaintiff's side. I am not 
concerned with any question of breach on 
the other side, for this is not a suit for 
damages for breach of contract, but for 
a return of such portion of the purchase 
money as is represented by the promissory 
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mote in suit. The plaintiff is clearly entitl- 
ed toa refund, een ; 

On the question of . interest the pro- 
missory note provides for .it, and since-it 
was executed in anticipation of just such 
a contingency as this—I do not mean the 
fact that the plaintiff must reside there, 
for, ‘as I have held, I do not think either 
‘side had anticipated ‘that at all but in 
anticipation of a refund by the defendants 
‘to carry out their part of the bargain, or 
‘for any other ‘reason which would make 
it impossible for them to do so. There- 
fore the parties seem to have agreed 
between themselves that ‘this should form 
‘the measure of compensation. Even though 
‘the matter may be a penalty, it is by 
mo means an unreasonable one, and I 
see no reason why I should interfere with 
a contract the parties themselves have 
made. I allow the application and reverse 
the lower Court’s decree. In its place ia 
decree will be passed allowing the plaint- 
iffs ‘claim with costs in this Court and in 
the Court below. Pleader’s fee in this Court 
Rs. 15, 

D. Application allowed. 





_ LAHORE HIGH COURT 
Viscellaneous Second Civil Appeal 
No. 459 of 1934 
‘October 2, 19314 
l Burs, J. 
BAHADUR CHAND —DECREE-HOLDER 
— APPKLLANT 
: | versus 
-BAHADUR SINGH AND -aNoTHER— 
., JUDGMENT-DEBTORS —RESPOND *NTS 
‘Contrat—-Vendor and Vendee—Money kept with 
vendee to -be paid to prior mortgagee—[uilure to 
pay —Right of vendor to have amount refunded to 
him—Amount, if can be looked upon as debt due to 
vendor. z ` f 
Where a sum of money is kept with the vendee 
on 'the definite understanding that he should pay it 
to the prior mortgages and ‘though the mortgage 
subsisted, the vendee “failed to .carry out the 
terms of the contract, the vendor .is entitled to 
have ‘this amount’ refunded to -him and it can 
therefore be looked upon as debt due to the 
vendor and -i3 liable to attachment. Raghunatha 
Chariar v: Sadagopa Chariar (D, ‘followed, 
Tzzat-un-nissa Begam v., Kunwar Pertap Singh (2), 
distinguished. l 
. 58.0. Ap. from the order of the Dis- 
trict Judge, Shahpur, ‘at Sargodha, dated 
December 1, 1933, reversing that of the 


Subordinate Judge, Fourth Class, Bhera, - 


dated January 13, 1932. 
Mr. S.L. Puri, for the Appellant. 
“Mr. al. L. Kapur, for the-Respondents. 
Judgment.—One ‘Palhu “mortgaged a 
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house to Bahadur Chand for Rs. 309 -on 
July 10; 1916. ‘Subsequently he -sold the 
same house to Bahadur Singh for Rs. 1,500 
and the sum of Rs. 400 was, kept with 
him by way of deposit for being. paid:to 
the mortgagee Bahadur- Chand. Bahadur 
Singh having failed to pay the amount 
to Bahadur Chand, the latter instituled a 
suit to enforce his mortgage and the 
house in question was sold for a sum 
of Rs. 180 only. The mortgagee then 
sought to attach the sum of Rs. 400 which 


had been deposited with Bahadur Singh 


as a debt due from Bahadur Singh to 
Palhu to meet the rest of his claim. -His 
application Was, however, rejected by the 
learned District Judge on appeal and 
from this decision the presènt ‘appeal has 
been preferred. 

The sole point for decision is whether 
the sum of-Rs. 400 ‘deposited with Bahadur 
Singh can be looked upon asa debt due 
to Palhu and as such liable to attachment. 
The learned Counsel for the appellant 
has cited-Raghunatha Chariar v. Sadagopa 
‘Chariar 12 Ind. Cas. 353 (1) in support öf 
this contention that Palhu was entitled to 
recover'the sum of Rs. 400 from Bahadur 
Singh, he having failed~to pay the »amount 
to Bahadur Chand according to the terms 
of his agreement with Palhu. The 
learned Counsel for the respondent, on 
‘the other hand, has reliedon Jzzateun- 
nisa Begam v. Kunwar Pertap Singh 


(2) and has contended ‘that Bahadur. 
Singh was no longer liable, .as_ the 
house mortgaged had been- sold. The 


ruling cited by the learned Counsel for 
the respondent has been fully considered 
in Raghunatha Chariar-v. Sa/agopa Chariar 
12 Ind. Cas, 353 (1). and .seems. to :me.to 
be clearly distinguishable. The mortgage 
in that case was found to be void and as the 
vendee had merely given an indemnity 
as regards the mortgage, it was.held-that 
hewas not liable to pay the mortgage 
amount “to the vendor. In the present 
instance the sum of Rs, 400 had been 
kept with’the vendee on the definite under- 
standing that he should pay it to-the 
prior mortgagee. The mortgage subsisted 
and yet the vendee failed. to carry out 
the terms of the contract. It seems ‘to 
me clear .in. the circumstances ‘that thé - 
vendor was entitled to have this amount 
refunded to him and it can, therefore, 


(1) 12 Tad. Cas. 353 ea. ae 

(2)3 Ind:-Cas. 793; 31 A 533; 33 I A 203; 10 
Os J'313; 13-0 W N 1143;6 ALI 817; 11 Bom, 
L R 1220; 6M L T 277 (P 0). 
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be looked upon as a debt due to the 
vendor. 


‘ Following the view taken in Raghunatha 
‘Chariar v. Sadagopa Chariar 12 Ind. Cas. 
353 (1) I accept this appeal and direct 
that the aforesaid sum of Rs. 400 be 
‘attached in execution of the decree. The 
appellant will get costs of this appeal. 


“ON Appeal accepted. 


amana mmm 
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CALCUTTA HIGH COURT 
Criminal Revision No. 1:38 of 1933 
a May 2, 1934 
l M. C. Grose, J. l 
` AMULYA OHARAN PAL—Pztrrtonze 


VETSUS 
, ., BMPEROR— OPPosiTE Parry, . 
= Criminal Procedure Code (Act V of 1598), ss. E04 and 


514— Surety—Case sent to another Ma gistrate— Surety 
bond, if exhausted, 


. A bail bond is a contract between the Crown and 
a surety, A surety undertaking to produce the 
accused until the disposal of the case cannot say, on 
a transfer of the case, that the bail bond had exhaust- 
éd. He is liable to produce the accused till the case 
is disposed of Samsuddin Sarkar v. Emperor (1) 
and Hem Lal Ganguli v. Emperor (2), distinguish- 


ed. 
“ Mr. Probodh Chandra 
Petitioner. : 
‘Mr. Prafulla Chandra Guha, for the 
Orown. 
--@rder.—In this case a Rule was issued 
on the District Magistrate of Sibsagar to 
shcw cause why the’ orders complained . of 
in the petition should not be set aside or 
-why such other or further order should not 
be made as to this Court may seem fit and 
proper. It appears that one Nepal 
Chandra Roy was accused of cheating 
under s. 4:, Indian Penal Code, and he 
was produced in the Court of Mr. Sarma 
Magistrate of Sibsagar, on J anuary 23 last. 
The Magistrate allowed the accused per- 
son to go on furnishing a bail for Rs. 200. 
Thereupon the petitioner Amulya Charan 
Pal executed a bail bond to this effect: 
“The above-named Nepal Chandra Rai will attend 
the Sibsagar Court in ‘connection with the case 
pending against him on the morning of February 16 
1933,at 114, M during the time of first enquiry and 


shall appear on every (subsequent) d i 
poel of the rase, etc ete.” > Sey MU the 


‘On February 16, the Magistrate f 
that the place where thee offence poe 
committed was not in Sibsagar but in 
Lakbimpur District and the case was accord- 
ingly sent to Dibrugarh Court for trial. 
The Magistrate of Dibrugarh called upon 
the surety to produce the accused. The 
surely took various adjournments but did 
not produce the accused whereupon. the 


ga ni 


Chatterjee, for the 
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Magistrate of Dibrugarh sent back the 
bail bond to the Magistrate of Sibsagar 
with a request to take necessary action to 
‘enforce the provisions of the bond. The 
Magistrate of Sibsagar in whose Court the 


‘bail bond has been given, called upon the 


surety to produce the accused. The surety 
did not produce him but argued that as 
the case had been transferred to Dibrugarh 
‘he was not bound to produce the accused 
at Sibsagar. The Magietrate did not 
accept the argument and forfeited the 
‘bail bond and directed the surety to pay 
‘Rs. 200. The appeal to the District Magis- 
trate was dismissed. 

It is urged by the learned Advocate on 
the authority of the case in Samasuddin 
Sarkar v. Emperor (1) that when a surety 
executed a bail bond guaranteeing that the 
person for whom he stood surety would 
appear at the Court of a Deputy Magistrate 
‘before whom the case was pending and 
the accused failed to appear before the Dis- 
‘trict Magistrate to whose file the case had 
‘been transferred, there was no breach of 
the condition of the bail bond. In that 
case it was the District Magistrate who 
called upon the surety to produce theac- 
cused before the Magistrate in whose Court 
the bail bond was executed. The case of 
Hem Lal Ganguli v. Emperor (2) has also 
been quoted in support of the proposition 
that the bail bond in this case has exhaust- 
ed itself. In that. case, the bail bond was 
forfeited by the Magistrate before whom the 
case was pending. The forfeiture order was 
reversed on appeal. Thereupon the case 
was liansferrred to the original Magis- 
trate and he proceeded to pass an order for- 
feiting the bail bond. It was held that 
such a forfeiture was wrong. In the present 
case the surety made a contract with the 
Magistrate of Sibsagar that he would 
produce the accused on every subsequent 
date in his Court till the disposal of the 
case, 

The case against the accused has not 
been dispored of. The charge under s. 420, 
Indian Penal Code, is still pending against 
him and a warrant without bail has been 
issued for his arrest. But it is urged that 
though the case is pending against him 
in the Dibrugarh Court it has been dispos- 
ed of so far as the Sibsagar Court ig 
concerned. This view does not appear 
sound. The petitioner voluntarily stood 
surety for the accused person that he 


(1) 30 O 107; 6 0 W N 885, 


(2: 147 Ind. Cas, 1011; A I R 1934 Cal. 101; (1934) 
Or. Cas, 145; 35 Or, L J 532, | 
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would produce him before the Magistrate 
of Sibsagar until the case against the 
accused was disposed off. He knew very 
well that the case was not disposed off and 
“that the charge was still pending against 
‘the accused person. Before the Magistrate 
of Dibrugarh he took the plea that he had 
executed the bail bond at Sibsagar and 


would not produce the accused at 
Dibrugarh. Before the Magistrate of 
Sibsagar he took the plex that as the 


case had been sent to Dibrugarh Court 
the bail bond had exhausted itself. The 
proposition does not appear correct. It 
was a contract between the Crown and the 
surety. The surety contracted with the 
Crown that he would produce the accused 
before the Magistrate until the case 
against the accused was disposed off. The 
case has not been disposed off and 
the surety has failed to produce the accus- 
ed. The Rule is discharged. 
D, Rule discharged. 





PATNA HIGH COURT 
Civil Appeals No. 1516, 1567 and 1572 
of 1932. 
April 17, 1934 
Wort AND DHAVLE, Jd. 
HARIHAR PRASAD AND OTHERS— 
APPELLANTS 
ot versus 
MUNICIPAL COMMISSIONERS, ARRAH 
— RESPONDENTS. 

Bihar and Orissa Municipal Act (VII of 1922), 
ss. 3 (18) (9), 82, 116—Permanent tenants having free 
right to transfer, if owners— Under one title” does 
not refer to number of persons by whom it is held— 
Resclution imposing tax—Other business transacted 
—Resolution, if valid—Assessment by Commissioners— 
When can be set aside—Absence of evidence that 
Commissioners acted beyond powers—Presumption 
regarding decision. 

The fixed rate raiyat can transfer and bequeath his 
holding in the same way as the holder ofa permanent 
tenure, without the consent of his: landlord ; but 
even so, he cannot be regarded as owner of the land 
held y him within the meaning ofthe Act. [p. 653, 
col, 1. 

The words “under one title” in s. 3 (9), Bihar 
and Orissa Municipal Act, refer to the source from 
which the holdingis got, and not the circumstances 
under which it is held or the number of persons who 
held it’and it can reasonably be said that the tenant and 
the landlord occupy side by side one holding under 
one title and the fact that in respectof the bakasht 
lands he is not “entitled to recover rent’ makes no 
difference as he is still theowner and may be treated 
as such. [p 650, col. 1.] 

The resolution ina meeting to the effect that the 
Local Government be asked for sanctioning the 
imposition of a certain tax, complies with the 

rovisions of s. 82 and the mere fact that other 
buainess was conducted at 
impairs the validity of the resolution imposing the 
tax. [p.650,col. 2] ` 
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the meeting in no way 
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In circumstances which would show that the Oom- 
missioners have acted wltravires an action would lie 
to setaside the assessment, but in the absence of 
evidence that the Commissioners acted beyond their 
powers, their decision is proper and final. [p. 650, 


col. |] ` 
Messrs. Sultan Ahmad, Anand Prasad, 


S.N. Bose and: M. Yusuf, for the Appellants. 

Messrs. Kurshed Hussain and Hari- 
nandan Singh, for the Respondents. 

Wort, J.—These are appeals by the 
plaintiffs in actions in which they 
claimed a declaration that the assessment 
by the Municipality of Arrah of their hold- 
ings was not in accordance with the Bihar 
and Orissa Municipal Act of 1922. One 
point is common to both appeals, being 
that the plaintiffs are not liable under 
the Act to pay the assessment as they are 
not the “ owners” within the meaning of the 
Act. The other contention which applies 
‘more particularly to Appeals Nos. 224 
and 225, is that the Commissioners arbit- 
rarily amalgamated the holdings or plots 
into one holding, and assessed the amal- 
gamated plots contrary to the provisions 
.of the Act. 

The plaintiffs in each case are the pro- 
prietors of estates within the Municipal 
area of Arrah, In Appeals Nos. 224 and 225 
it is contended that in constituting a 
holding assessable under the Act, the 
Municipal Commissioners have taken the 
bakasht land in the occupation of the pro- 
prietor, together with plots in the occupa- 
tion of tenants thus constituting a holding 
and have assessed the plaintiffs asowners 
thereof. The substantial point which is 
argued by Sir Sultan Ahmad on behalf of 
the appellants in the case of Harihar 
Prasad v. Municipal Commissioners of 
Arrah, is, that he is not the owner and 
therefore not liable. It would appear that 
the land thus amalgamated as a holding is 
held by permanent tenants who. have the 
right to sell, mortgage 01 alienate their 
interest in any way they choose. It is 
therefore contended that they are the 
owners within the meaning of the Act and 
therefore liable to assessment and not the 
plaintiff. pat f 

The Bihar and Orissa Municipal Act is 
an Act to which the Municipal Commis- 
sioners owe their existence. It 18 a Code 
for the purpose of regulating the assess- 
ment, liability and collection of the Muni- 
cipal taxes imposed under the Act. Section 82 
gives power to the Commissioners form time 
to time, with the sanction of the Local 
Government to impose, inter alia, a tax 


on holdings - situate within the Muni- 
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cipality ‘assessed on their -annual value. 
‘Section 84 provides that the tax on holdings 
shall not be imposed at a -rate exceeding 


T} per centum except in the Patna City” 


Municipality, Thecannual value of a’hold- 
-ing under s.°98 shall be deemed i be the 
‘gross annual rentalat which -the holding 
may reasonably be expected to let. .A ‘hold- 
‘ing for the ‘purpose cf the Act is defined 
-by s. 3, cl. (9), a holding meaning ‘lands 
“held under one title or agreement and 
‘surrounded by one set .of boundaries.” 
‘Clause (18) of s.3 provides that“ owner” 
includes 
“every pérson who is ‘entitled for the time being 
to receive any rent in respect of the land with regard 
to which ‘the word is used, whether ‘from the occupier 
or otherwise.” 

We -go forward to s.'99 in ‘this connec- 
‘tion which’ provides 

“For‘the purposes of and ‘subject to cl, (9) of 
8.3, if a question arises whether any property is in- 
cluded within one holding, the decision thereof shall 
rest with the Commissioners at a meeting,” 
and cl. (b) provides 
“the Commissioners at a meeting shall decide, in 
regard to holdings in general or to any class of hold- 
ing in particular, what tests shall be ‘applied for 
determining whether properties within the Muni- 
cipality are held under one title or agreement.” 

It was contended by Mr. Yusuf on 
behalf of the appellants in Appeal No..224 
that the Commissioners had not complied 
with the provisions of that section. There 
is no evidence however of this, nor does 
the -point appear tohave been specifically 
raised in the Court below. We have there- 
fore no‘materials upon which to come to a 
decision-on that point and the presumption 
therefore is that the Commissioners have 
acted in accordance with the Act. Section 
100 provides : 

“ Any tax which is asses 
holdings, other than’ pn i pen ube WUS is 
the provisions of ss. 133and 131, be payable by the 
owners of holdings within the Municipality." ` 

Sir Sultan Ahmad in Appeal No. 1516 
argues that “cl. (18) of s. 3 is not technic- 
ally a definition clause, but merely provides 
that in the term “owner” are included 
other persons of which admittedly it might 
Xe said that his client was one, but ‘the 
duty of the Commissioners in the frst in- 
stance is primarily to decide who was the 
owner. As his tenants have got permanent 
rights in the land and.as in ‘the event of the 
tenants dying leaving no heirs or legal 
répresentatives, ‘the holding would escheat 
to the Crown, the only persons who can be 
properly called owners are ‘ihe tenants and 
therefore they are liable. This seems to me to 
be an untenable contention. The duty of the 
Commissioners under the Act is first of all 
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to determine what is a holding for the 
purposes of the Act within the municipal 
area. It has, therefore, to be ascertained 
what land is held under one title or agree- 
ment and surrounded by one set of boune 
It is not seriously disputed, with 
the exception of one matter to which I shall 
in a moment refer, that what has ‘been 


-assessed in ‘the case in which Sir Sultan 


Ahmad represents the appellant, isa hold- 
ing within oneset of boundaries. Having 
decided the unit-of assessment, for such is-a 
holding underthe Act, the Commissioners 


“may look to any person who is entitled for 


the time being to’receive any rent in respect 
of that unit. They might have, in the cir- 


-cumstances that existed, made the tenants 
‘liable if in fact they sublet their holdings and 


that in respect of the whole of the “ hold- 


“ing” the tenant was-entitled to receive rent. 


Sir Sultan Ahmad’s contention is that they 
are entitled toreceive rent, that is tosay, 
they are entitled to sublet without the con- 
sent of the landlord and dispose of the 
property in any manner they may think 
fit and therefore they came within the 
definition of owner. This, however, clearly 
is not the intention of the Act as the Act 
provides that a person may. te considered 
the owner if he js entitled “ forthe time 
being to receive rent.” Itis clear that a 
person who has -notlet his holding cannot 


be said to be entitled for the time’ being to 


receive rent, . 

‘One argument on this point by Mr. Yusuf 
was that asin his case, at any rale, paris 
of different plots or holdings have been 
taken to constitute the holding within the 
meaning-of the Act, and as no action for 
rent proper could have been brought under 
the Bengal Tenancy Act in respect of parts 
of plots or holdings, therefore the person 
assessed cannot be said to be entitled for 
the time being to receive rent. In my 
judgment, the words ofthe Act are too wide 
to allow of so narrow a construction to be 
placed'upon them. Although in the “ hold- 
ing constituted under the Act there may be 
portions of tenants holding always, 
provided that it answers ihe de- 
finition in cl]. (9), it seems to me to be 
clear thatif he is entitled to receive rent in 
respect of the whole holding he is entitled 
to receive rent in respect of a part. In 
other ‘words from every portion of a’ holding 
the landlord is entitled to receive rent, al- 
though an action may not lie for the en- 
forcément of that right in respect of a por- 
tion. Sir Sultan Ahmad’s development of 
this argument is that the “owner” must be 


1931 


ascertained with regard to the definition 
of holding under cl. (9). The meaning, of 
the words seem tome to-be so clear that no 
other construction can be placed upon them 
other than the one to whichI have referred. 
Another question that arises in connection 
with the constitution of a holding under 
the Act is that the land must be held 
under one title or agreement. The extreme 
~ construction contended for as-to the mean- 
-ing of “one title’ during the course of 
the argument would lead to only one con- 
clusion, and that is, thatit can be-said to 
exist only where the land is held-by one 
person. Reliance for this contention is 
placed upon the decision in Hamid Hussain 
v. Paina-City Municipality (1) where the de- 
cision of the learned Judges appears to be 
summed up in these words : F 

“We are, therefore, of opinion that the term 'hold- 
ing,’ as used in the Bengal Municipal Act, means 
land held by an occupier under one title or agreement 
and surrounded by one set of boundaries,” - 

That decision was based on the Bengal 
Municipal Act, which applied to this Pro- 
vince prior’to its constitution as a separate 
Province, the contention in the argument 
there being on the “one hand, “holding” 
meant land held by an’ “occupier” “under 
one title on the other hand the term hold- 
ing meant land held by the “owner” under 
one title, or agreement and surrounded by 
one set of boundaries: -In so far as the 
contention of the successful party in that 
case depended upon the proposition, that 
in looking to the question of whether the 
holding was ‘held under one title, one had 
to regard ‘the matter from the point of 
view of the occupier or holder, I respect- 
fully ‘agree, but if by that was meant that 
in no case could it be said that two persons 
occupying a “holding” within ‘the meaning 
of ‘the Act in severalty could be said to 
be holding under one title, I cannot agree. 
However, the contention of the owner in 
that case failed on other grounds. From 
the Act itself it would appear that titleis 
referable to the source from which it is 
got, and not the-circumstances under which 
1t is held. It is clear, in my judgment, 
that the word being abstract cannot be 
said to refer necessarily to the transaction’ 
by which the holder or holders ‘obtained 
their right to the holding,-nor can it refer' 
to the quality of the right if it -cannot 
be said to have any rélation to the trans- 
action by ‘which the holder or holders 
obtained his or their right. 

The word‘can‘bear mo Yelation‘or have 

A 15 Ind, Cas, 518;.17 O L J13; 17OWN 
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any connection with the number of trans- 
actions by which the right to- hold is con- 
ferred. By: that .I mean if there are two 
holders in severalty, a construction cannot 
be placed on the expression which would 
exclude the view that the two persons were 
holding under one title. As I have said, 
the extreme view appears to be that if one 
title was to be looked for, there can be 
only one person holding the title. That 
view is plainly excluded in my judgment 
by s. 133 of the Act, the second proviso, 
This proviso did not exist in the Bengal 
Act and the case which it was enacted to 
meet ‘was: one of the difficulties which the 
learned Judges inthe case of Hamid Hus- 
sain V..Patna City Municipality (1) appear- 
ed to have had in coming to the conclusion 
they did. Tae proviso-is that if the holding 
is occupied in severalty, the sum recover- 
able-from any one of such persons shall 
not exceed such amount as shall bear to 
the total sum due the same -proportion as 
the value of the part of the holding in the 
occupation -of such -person bears to the en- 
tire value of the holding, it having been 
provided by the section itself that if the 
sum duefrom the owner within the meaning 


.of the Act remains unpaid the Commissioners 


could recover the same from the occupier. 
The words which were used by the learned 
Judges in Hamid Hussain’s.case (1) illustrat. 
ing this difficulty were these: . 

“For instance, if we look to s, 105 we find that 
the tax due from a co-resident owner may be re- 
covered from the cccupier and may be deducted by 
the latter from his rent. If therefore ‘ten ‘distinct 
one holding by the 
respondent, and if the owner makes default in pay- 
ment of ‘the rate primarily payable by him under 
8, 103 it is open to the -Municipal authoritiés to 
proceed at their choice ‘against any one of those 
occupiers and make him responsible for the pay- 
ment of the entireamount, This could hardly haye 
been intended.” 


The Bihar and Orissa Act which enacted 
the proviso can reasonably be said to have 
been enacted for the. purpose’ ‘of meeting 
the difficulty which was contemplated by 
the Judges in Hamid Hussain's case (1), 
but I do not agree withthe ‘suggestion that 
the Legislature considered the law to be 
as decided in that case. It is true that 
there is no similar provision with regard 
to the ‘remission of taxes on account of 
vacant holdings under s. 111, but'this in 
my judgment, does not affect the matter, 


-Although the provisions of the present Act 


are in substance the same as those in the 
Bengal Act, if the view expressed ‘by ‘the 
learned -Judges in -Hamid Hussain's case 
(1) be correct, the contingency provided for 
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by the proviso tos. 133 could never arise. 
Even had it been necessary to decide the 
question in Hamid Hussain's case (1), which 
it was not, I could not accede to the argu- 
ment based on that decision that what 
was meant by the words ‘under one title’ 
was such that one occupier only was con- 
templated. The difficulty in this case 
arises by reacon of the fact, as has been 
found by the Courts below, that the kasht 
plots in the occupation and cultivation of 
the proprietor have been amalgamated with 
the plots occupied and cultivated by te- 
nants. 

In my view the expression “under one 
title” refers to the source and I think it can 
reasonably be said that the tenant and the 
landlord occupy side by side one holding 
under one title and the fact that in res- 
pect of the bakasht lands he is not ‘‘en- 
titled to recover rent” makes no difference 
as he is still the owner and may be treated 
as such, s. 3, sub-s. 18 (a) a person 
“entitled to receive rent” nct being exhaus- 
tive of the class “owner.” But it does not 
seem to me that this question is open tothe 
appellants in the form in which it is raised. 
Section 99, as we have already seen, leaves 
certain matters for decision to the Com- 
missioners, and amongst others it is pro- 
vided that the Commissioners shall decide 
what tests shall be applied for determining 
whether the properties within the Munici- 
pality are held under one title or agree- 
ment. It is true that the section provides 
that this decision shall be subject to cl. (9), 
s. 3, but the meaning of that section, it 
seems to me to be clearly, first, that in 
deciding what is a holding it must be 
within one set of boundaries, ard where 
a question arises under cl. (b), s. 99, the 
decision of the Commissioners asto what 
is to be decided as being under one title 
or agreement is necessarily restricted by 
the provisions of s. 3, cl. (9). In my judg- 
ment the appellants on this question fail. 

The last point argued by the appellant 
in Appeal No. 224 is that s, 82 had not 
been complied with, and that there was no 
evidence of the tax being imposed: by a 
‘meeting specially convened for the purpose. 
The decisions of the Courts below on the 
question of fact are against the appellant, 
but it is said that if the resolution impos- 
ing the tax is looked at, it will be seen 
that it was not passed at ameeting spe- 
cially convened for the purpose. 
lution was to the effect that the Local 
Government be asked for sanctioning the 
imposition of 74 per cent. tax. In my judg- 
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ment that complies with the provisions 
of s. 82 and the mere fact that other busi- 
ness was conducted at the meeting in no 
way impairs thé validity of the resolution 
imposing the tax. 

I would further hold that unless the 
plaintiff could show that the action of the 
Commissioners was ultra vires, their action 
in any event would fail. The Commis- 
sioners under the Act were entitled in the 
first instance to parcel the land within 
their Municipality into holdings. This they 
have done. The plaintiff was entitled to 
raise the question of whether any property to 
be assessed is included within a holding at 
a meeting of the Commissioners unders. 99. 
The Commissioners were entitled to decide 
amongst other things what tests should be 
applied in deciding the question of what con- 
stituted being held under one title. This we 
must presume, inthe absence of evidence ; 
this they have also done and there is nothing 
in the case which would show that what- 
ever views the Commissioners may have 
taken, they have acted beyond their powers. 
Section 116 gives wide powers to the Com- 
missioners to review on various grounds, 
the amount ofthe assessment or valuation 
or exemption ffom assessment and under 
s. 117, their decision is final. It is now 
settled law that in circumstances which 
would shew that the Commissioners have 
acted ultra vires, an action would lie to 
set aside the assessment, but in my judg- 
ment, nothing is shown in these appeals 
that the Commissioners have so acted. 
This would necessarily dispose of the cases 
apart from the other contentions, 

On the main question, one case was 
referred to in the course of the argument, 
the case of Tulshi Prasad Ram v. Chair- 
man, Dumraon Municipality (2). The 
learned Judges deciding that case decided 
that a person who was in occupation 
of a holding having acquired his right 
in two ways, one part by purchase and 
the other part by survivorship, was holding 
it under one title. Whether his rights were 
tenancy rights do not appear from the 
decision in the case and therefore it gives 
no assistance inthe argument with which 
we have to deal. In my judgment the 
appeals fail and must be dismissed with 
costs. - 

Dhavle,J.—I agree that these appeals 
must be dismissed with costs. We are here 
dealing with a number of compact blocks 
of land, each admittedly lying within the 


(2) 90 Ind. Cas. 74; A I R 1926 Pat.181;7P L 
T35. i 


1934 


zamindari of one appellant. It has not 
been seriously suggested that these blocks 
“are not, each of them, surrounded by one 
set of boundaries. ` The substantial question 
in the appeals is whether such blocks, 
consisting as they do in part of lands in the 
‘occupation of tenants (at fixed rates, or 
merely with occupancy rights, as the case 
may be) and partly of land inthe direct 
occupation of the zamindar are “held under 
(one title” within the meaning ofthe defini- 
tion of a “holding” in s. 3 (9) of our 
“Municipal Act. It was decided in Tulshi 
Prasad Ram v. Chairman, Dumraon 
Municipality (2), that the word “title” in 
this definition does not mean “title deed,” 
‘and that two plots, of which one had come 
“to the appellant in'that case by survivorship 
‘and the other by purchase, were “held 
‘under one title.” That was a case under 
's. 85 (a), Bengal Municipal Act, 1884, 
(corresponding to s.82(1) (a) of our Act) 
which imposes a tax, not upon holdings 
(which was and is payable by the owners), 
‘but upon persons occupying holdings. The 
appellant in that case was owner as well as 
occupier, and therefore the question (which 


‘had been dealt with in 1911) in a case of the | 


Patna Municipality to whichI will refer 
-later) did not arise whether the word “held” 
in the definition means “held by the owner” 
or “held by the occupier.” It is, however; to 
be noticed that though the learned Judges 
dealt with and negatived the contention of 
the Dumraon Municipality that the appel- 
‘lant did not hold the’ two plots under one 


and the same superior landlord, the decision. 


would seem to imply that it is immaterial 
who the superior landlords (if any) of the 
owner are, and that the preposition “under” 
in the phrase “held under one title” is 
taken not in the sense of “in subordination 
to,” but in the sense of “in accordance with 
(some regulative power or principle)” to 
‘quote the Oxford English Dictionary. The 
expression “surrounded by one set of 
boundaries” in the definition is also by no 
means free of ambiguity, and I notice 
that in the case of Tulshi Prasad Ram v. 
Chairman, Dumraon Municipality (2), 
Mullick, J., observed that: 

“It is clear that the plots being adjacent are 
bounded by one set of boundaries.” 

Taking this observation with the proviso 
a the definition in s. 3 (9, which lays down 
that: l : 
- “Where two or more adjoining holdings form par 
and parcel of the site or premises of a dwelling house 
...... such holdings shall be deemed to be one holding 


for the purposes of this Act other than those mention- 
ed ia" g i 
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the clause imposing tax upon persons 
occupying holdings, it would seem that 
the definition of holding contemplates the 
title not ofthe occupier but of the owners 
or plainly the holdings are tobe treated as 
one not because they merely adjoin each 
other, but because they are also occupied 


_by one and the same person or set of persc.:3} 


and if by reason of their contiguily 5 « 

holdings would be necessarily Seren 
by one set of boundaries, the only reason 
for starting with them as two or more 
holdings must be that they are not “held 
under one title’ but belong each to A 
different owner, though occupied under 
those owners by one and the same person 
or set-of persons. We have, on the other 
hand, e, 109 ofthe Act, treating a house 
belonging to one owner and the land on 
which it stands belonging to another as 
constituting one holding: the unity oftitle 
for “holding under one title” for the 
purposes of the definition will, in such cases 
be usually at any rate furnished by the 


title to the house being vested in the 


person who has obtained the title to the 
land, 4. e, the right to occupy it from ite 
owner, 

It may be observed in passin i 
the case of such a holding fhe Bata 
(see s. 104) required the Municipal Commis- 
sioners, onthe application of either party 
tomake an award declaring the amount 
payable by the owner of the land to the 
owner of the house in respect of the rates 
which were to be payable by the latter to 
the Municipality; and that our Act (s. 109) 
has now taken the apportionment between 
the two owners out of the handsof the 
Municipal Commissioners. This offers a 
notable contrast to the action of the 
legislature in conferring a new power on 
Municipal Commissioners by s. 99 of our 
Act. An instance of another kind, bearing 
on the interpretation of the expression “held 
under one title” in the definition under 
consideration, is furnished by the proviso 
added in our Act (see s. 133) of the old 
rulein s. 105, Bengal Act, regarding what 
our Act calls “recovery from occupier of 
tax due from non-resident owner, and 
deduction from rent.” This proviso ‘deals 
with a holding “oceupied in severalty by 
more than one person.” Where are we to 
look in such a case for the “one title” 
necessary for the constitution of the 
holding ? It seems tome that the answer 
must be the title of the owner, for the 
several occupiers have each his own title 
independent of the others, though it is 
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perhaps not altogether impossible to take 
these titles as one because they are derived 
from the one title of the superior landlord. 
Our legislature in 1922 altered the old law 
in more than one respect in order to meet 
the difficulties pointed out in 1911 in Hamid 
Hussain v, Paina City Municipality (1) in 
deciding the question whether the term “hold- 
ing” refersto land held by an occupier under 
one title or to land held by an owner under 
one title, etc., difficulties which led the 
learned Judges to reject the contention of 
the Patna Municipality that the term meant 
“land -held by the owner under one title.” 
Ihave already referred to the indications 
furnished by several sections of cur Act to 
show that theyfare by no means uniformly 
in favour of one view or the other; but 
the most significant change made by our 
legislature in the old iaw in this connection 
is the power given by 38.99 (b) to the 
Commissioners at a meeting to decide, in 
regard to holdings in general orto any 
class of holdings in particular, what tests 
shall he applied for determining whether 
properties within the Municipality are held 
under one title. 

This new provision seems tome to take 
the matter out of the hands of the Civil 
Courts except in such cases, as for instance, 
where the Commissioners are shown to have 
had no basis whatsoever for their decision 
and to have acted in flagrant ‘disregard of 
the law. Inthe present appeals, it cannot 
be said that the blocks which the Munici- 
pality has taken for holdings cannot reason- 
ably be regarded as “held under one title” 
each; for each zamindar will be said to hold 
his block under (his own) one title, not- 
withstanding the tact that his occupation is 
partly direct and partly through tenants. 
This, I need hardly say, is only one way in 
which the Municipality may legitimately 
have regarded the matter. Mr. Yusuf has 
not been able to establish that the Commis- 
sioners did not at a meeting lay down the 
tests authorized by s. 99 (b), or that-the 
procedure followed by them was illegal in 
any. material respect. His ‘contention that 
the holdings formed by the Municipality 
are contrary tolaw because they include 
portions of agricultural holdings for which 
it would not’ be competent to the zamindar 
to bring:rent suits, must plainly be overrul- 
ed. Therésult, in my opinion, is that the 
‘Municipality cannot be said to have acted 
ultra vires in taking as the holdings to. be 
assessed the block of land we are dealing 
with rather than ths lands (sv far, as they 
may. be compact, i. e. surrounded by one 
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set of boundariés) held by each tenant (and 
the zamindar himself separately) in each 
block. j , 

I now come to a very serious point arising 
in the three appeals -argued by Sir Sultan 
Ahmad and also adopted by Mr. Yusuf 
in the other two appeals before us. It'was 
argued that the sharah-muayyan (or fixed 
rate) raiyats, whose holdings are included 
in the blocks taken by the Municipality as 
its units of assessment, ate the persons 
liable to pay the Municipal assessment on 
their holdings because they (and not the 
zamindars) own these holdings, and that 
the Municipality 
entitled to take these blocks asthe holdings 
to be assessed. The tax is on holding 
(s.100), and the question is whether the 
fixed-rate tenant can be regarded as the 
owner of his holding for this purpose. 
He is, of course, the owner of his tenancy 
interest; and as he is a raiyat, the land -he 
holds, if it formsthe subject of a separate 
tenancy, isa holding within the meaning 
of's. 3 (9), Bengal Tenancy Act. But is that 
the holding contemplated by the Munici- 
pality? There are other classes of tenants 
under the. Bengal Tenancy. Act, to say 
nothing of the zamindar and ‘it cannot 
Þe ‘and has not been suggested that a 
zamindar or a tenure holder may not have 
a holding within the definition ins: 3 (9) 
of cur Municipal Act, though a ‘holding 
under the Bengal Tenancy Act can only 
refer to a raiyat. The definition of a 
Municipal holding does not say by whom 

“the land is to be held, nor doesthe Act, 

inthe matter of assessment, ‘tegard the 
quality of the interest of the holder; a 
holding 2s defined in the Municipal Act 
will be assessed irrespective of whether 
itisheld by a zamindar ortenure holder 
or raiyat with or without transferable or 
non-transferable occupancy rights, the 
assessment in each case being determined 
by the gross annua! rental -at which the 
holding may ‘reasonably be expected to 
let. ‘Sir Sultan Ahmad has laid stress 
onthe large rights on the sharah:-muayyan 
raiyat in his holding unders.18, Bengal 
Tenancy Act, and urged that they pat 
him in the position of an “owner,” in the 
ordinary use.of the word which is not 
excluded “by s. 3 (18). of the Act. 

He hasalso pointed out that an owner 
does not cease to be an owner merely 
because he may be in occupation himself, 
B: 3 (15) of the Act laying down that the 
term “‘oceupier” ‘includes an owħer in 
actual occupation of his own land or 


was « accordingly ‘not’ 


ya 


4 ing to it 
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building. As regards these contentions 


it. may be observed that confusion is likely 
to result from the fact that the word “hold- 
ing” is used in the Municipal Act in a 
different sense altogether from that attach- 
under ihe Bengal Tenancy Act; 
and that this confusion is mot lessened 
by the provision ins,3 (184, Municipal Act, 
that “owner” includes (a) every person 
who is entitled forthe time being to receive 
any rentin respect of the land with regard 
to which the word is used whether from the 
occupier or otherwise. It was, for instance, 
suggested at one time in the argument. 
before us, on s, 3 (18), that it was immaterial 
for his inclusion in the term “owner” 
whether aperson was actually entitled to 
rent for the-time being. The suggestion 
was based on the last two words “‘or other- 
wise” quoted above. 

The provision in question, however, merely 
makes it immaterial whether the rent comes 
from the occupier or from some other 
person~may be a lessee between him and 
the owner. The fixed rate raiyat can 
transfer and bequeath his holding in the 
same way as the holder of a permanent 
tenure without the consent of his land- 
lord; but even so, he cannot, it seems to me, 
be regarded as owner of the land held by 
him tothe entire exclusion of his land- 
lord; he is liabie to pay rent (not revenue) 
to.his landlord and is also Hable to be 
ejected by him in certain contingencies, 
For the purposes of the Municipal Act, 
moreover, the rights of the fixed rate 
tenant in his agricultural holding are 
entirely immaterial; what is taxed is not 
his interest, but the land held by him 
which in these cases is included in the 
large compact blocks held by the zam- 
indars who are themselves owners within 
s. 3 (18). For the exercise of its power to 
impose atax on holdings, the Municipality 
has to find holdings as defined in the Muni- 
cipal Act and we have not been referred 
to anything in the Municipal Act which 
compels Municipalities to recognize agri- 
cultural holdings as units for the. purposes 
of the Municipal assessment. It may in- 
deed beimpossible in a:number of. cases 
fora holding under Bengal Tenancy Act 
to bea holding under the Municipal Acts; 


‘the former: may, and more often than not 


does, consist of several scattered plots, but 
the latter must be surrounded by one 
set of boundaries, ; 

The Act has bui one definition of a 


- ‘holding irrespective ofits agricultural or 
>- ‘other character: see Mahadev Aon v, Chair- 
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man of Howrah Municipality (3). In its ap” 
plication to agricultural holdings, the defini 
tionraises anumber of difficult problems; Im 
the case of Hamid Hussain v. Patna City 
Municipality (1) for instance,' all that the 
zamindar succeeded in establishing was 
that under the Act then in force the Patna 
Municipality should’ have adopted the 
rule that the term “holding” means a land 
held by an occupier under one title, etc., 
while the Municipality had been treating 
the land in suit from time to time as a 
varying number of holdings: Were that 
rule still applicable, an agricultural hold- 
ing lying within the limits of a Municipality 
may have to be treated for the purposes of 
the Municipalassessment as a number of 
holdings ‘depending on the number of scat- 
tered plots or portions, each with its own 
set of boundaries composing it. Questions 
of adifferent order arise when we come 
to the ownership of agricultural land with 
the variety of grades ofinterest pot un- 
commonly found in such land. 

The legislature hasnow dealt with such 
questions by enacting s. 99.. The power 
given bys. 99 (b) tothe Municipal Com- 
missioners in the matter of determining 
whether properties are held under one title 
for the purposes of and subject tos.3 (9) 
may affect the incidence of the Munici- 
pal assessment as between various grades 
of owners, butifit is exercised in accord- 
ance withthe Act (and the contrary has 
not been established in these’ appeals), it 


- does not seem to me that the Courts can 


“interfere- under our Municipal Act on 
the ground that the Municipality ought to 
have carved out smaller holdings in view 
of the nature of the title of the fixed rate 
or other tenants; though it is irue that the 
amalgamation ‘of their lands with the 
bakasht lands of the zamindars, for the pur- 
poses of the Municipal assessment has thrown 
the Municipal tax, so far as it may be 
referable to the raiyati lands, upon the 
zamindars, who are only entitled in the 
sharah muayyan case to fixed rents, It 
cannot be said that this: could not possibly 
have been intended by the legislature; 
andin any case the clear provisions of s. 93 
must be given effect to. If the blocks 
taken by the Municipality for holdings 
anewer the definition in s. 3 (9), it is 
useless to show that smaller holdings could 
have been found within the definition, to 
suy nothing of the fact that it has not been 
established by the appellants that’ the 


(3) 6 Ind. Cas, 410; 37 C 697;110 LJ 524; 140 
WN 857, l ANE hika: 
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sharah muayyan holdings are in fact each 
“surrounded by one set of boundaries.” 
Sir Sultan Ahmad’s contention must, there- 
fore, be overruled. 

D. Order accordingly. 
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COMPANY, Lro., CALCUTTA— 
APPELLANTS 
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Life Insurance~Revival of lapsed policy— 
Declaration of good health—Mis-statement—Rule 
of construction —Wilful mis-statement, what consti- 
tutes. 

A Life Insurance policy lapsed on April 2, 1924, 
on account of non-payment of premuim. Under the 
terms of the policy, itcould be revived ‘on fur- 
nishing satisfactory evidence of continued good 
health and onthe payment to the company of all 
premiums due with interest atthe rate of 6 per 
cent. per annum upto the date of re-instatement”. 
The form of declaration of good: health was 
accordingly filled in by the assured, and the pre- 
miums were paid, and the policy was revived 
by the company. The assured died on October 4, 
1924, The doctor's certificate showed that the 
assured was suffering from acute dyspepsia from 
the beginning of August 1924, to the end of Sep- 
tember 1924, and that he had a slight attack of the 
same in the last week of January, 1924, which 
was got over by undergoing treatment for over 
amonth. Thecompany contended that the decla- 
ration contained a wilful mis-statement and re- 
sisted a claim on the policy: - - 

Held, that the distinction between the printed 
form‘%supplied by the company for the purpose of re- 
viving lapsed policies and the elaborate queries 
which are puttoa person when he makes a pro- 
posal for the first timetothe company is very. 
marked, and it is not fair that Insurance Com- 
panies should without putting the assured on suffi- 
cient notice as to the degree of care that they 
are expected to exercise in making a statement 
of this nature in a form for revival or the kind of 
information that they are expected to give, be 
permitted to take advantage of any ailment that 
he might have had once upon a time between 
the date ofthe original policy and the date of the 
declaration for the purpose of revival, 

Held, further, that evea judged by the stricter 
test, there was not any mis-statement,much lessa 
wilful mis-statement as the doctor's certificate 
showed that the assured had only a slight attack 
in January and that was cured in a month. 


Appeal against the decree cf the District 
Court of Bellary in O. S. No. 7 of 1928. 

Mr. P. Satyanarayana Rao, for the Appel- 
lants. 

Mr. B. Sitarama Rao for Mr. T. R. Aru- 
nachalam, for the Respondents. 

Judgment.—The plaintiff's father took 
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out an insurance policy on hislifein the 
defendant company in 1920. The premium 
was payable annually, but the payment 
due in March 1924 was allowed to remain’ 
unpaid even after the expiry of the period 
of grace, i. e, even after April 2. 
When the company gave the assured a 
notice of lapse on April 9, the assured sent 
in the declaration Ex. V as required by 
the rules of the company and the terms of 
the policy, according to which the policy 
could be revived 

' “on furnishing satisfactory evidence of continu- 
ed good health and on the payment to the com- 
pany of all premiums due with, interest at the 
rate of6 per cent. per annum up to the date of 
re-instatement.” ` 

It would appear that the policy in this 
case had even by the date in question 
acquired a surrender value but it is un- 
necessary to base any conclusion on that 
circumstance because the declaration was 
made within the time allowedeven in res- 
pect of policies which had not acquired 
such surrender value. The declaration and 
payment were accepted by the company 
and the policy was revived, The assured 
died in October 1924, and when the claim 
was sent in on behalf of the plaintiff, the 
claim was accompained by the following 
certificate given by the doctor under whose 
treatment the assured was just before 
his death. : 

“Mr. Saranappa was suffering from acute dys- 
pepsia from the beginning of August, 1924, tothe 
end ofSeptember, 1924, and succumbed toit on 
October 4,1924, He had slight attack of the same 
| last week of January, 1924, 
but got over it by undergoing: treatment 
for overa month”, :Ex. 1). i 

On receipt of the certificate, 
the company thought of raising the 
question whether at the date of Ex. V 
Saranappa was justified in making 
the declaration that he had continued in 
good health because, according to Ex. l 
he had had an attack of dyspepsia bet- 
ween January and March, 1924. They 
accordingly put forth their queries to the 
doctor to which he replied by the letters 
Ex. II seriesgiving more detailed informa: 
tion as requiredby them, but they do not 
really carry the matter very far. 

The chief argument of Mr. Satyanarayana 
Rao here, on behalf of the Insurance Com- 
pany whois the appellant, is that the state- 
ment in Ex. V is a  mis-statement on 
a material particular and the position must 
be judged of on the same principles as 
will govern mis-statements in the original 
proposal. It is unnecessary for the purpose 
of the present case to consider how far the 


f 
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observations to which Mr. Satyanarayana 
Rao referred from the decision reported as 
Handler v. Mutual Reserve. Fund Life 
Association (1), support his contention that 
a revival must be judged of by the same 
consideration as govern the original 
proposal because a revival is really 
a new contract. He had still to show 
that in Ex. V there isa wilful mis-state- 
ment on a material particular. He asks us 
to hold that the reference to continued 
good health implies that there has been 
nothing seriously wrong with the man for 
a continuous period of time and not merely 
that at the time that he made the statement 
he wasin good health. The form isa 
printed slip supplied by the company and 
it is notby any means very clear that 
persons who arecalled upon to sign that 
statement are really put upon sufficient 
notice as to whatit is that the company 
expects them to state. This distinction 
between this kind of form and the elaborate 
queries which are put to any person when 
he makes a proposal for the first time to 
the company is very marked, and it is 
scarcely fair that Insurance Companies 
should without putting the assured: on 
sufficient notice as tothe degree of care 
that they are expected to exercise in 
making a statement like Ex. V or the 
kind of information that they are expected 
to give, be permitted to take advantage of 
any ailment that he might have had once 
upona time between the date of the 
original policy and the date of declaration 
for the purpose of revival. But even 
judged by the severer test which 
Mr. Satyanarayana Rao requires, we are 
by no means satisfied that there has been 
any mis-statement in Ex. V. Even accord- 
ing to the doctor’s opinion, the assured 
only suffered from a mild attack of dys- 
pepsia between January and March and in 
the very first certificate Ex. I the doctor 
added that the patient had “got over 
it by undergoing treatment”, and this is 
obviously shown by the fact that as shown 
in Ex. II (a) whilethe assured continued 


under his treatment up tc March 1, 1924, the. 


treatment stopped thereafter, and Ex! V is 
sent more than a month after the cessation 
of the treatment. Under these circumstan- 
ces it is not reasonable to hold that the 
assured had made any kind of mis-state- 
ment in Ex.V and much less that he had 
madea wilful misrepresentation. On this 


(1) 11904) 90 L T 192, 
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short ground the appeal fails and is .dis- 
missed with costs, 


A. Appeal dismissed. 
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— RESPONDENTS 

Provincial Insolvency Aci(V of 1920), ss. 6 (g), 54 
—Necessity of establishing that debtor has declined 
to pay any creditor—‘Preference’a voluntary act of 
debtor—Creditors pressing debtor—Debtor borrowing 
money to pay them off—Act, if one of preference. 
—Civil Procedure Code (Act V of 1908). 
O. XIII, r. 2—Judge, if can hold account books 
forged on unsupported allegation of creditors—In- 
eae geeen of investigating debtor's account 

ooks. : 

In order to bring a case within s. 6, cl. (g) of 
the Provincial Insolvency Act, it is necessary to 
establish such facts as indicate that the debtors are 
not merely refusing to pay particular creditors but 
that they have declined to pdy any creditor or deal 
with any individual creditor or deal with their credit- 
ors asa body. LakhiPrasadv, Ugramohan Misra 
(1), referred to. [p, 654, cols, 1 & 2.} 

In order to come within the Statute it must be 
shown thatthe act ofthe debtor was a voluntary’ 
one; in other words, the term “ preference” or “ pre~ 
ferring a creditor ” has always been interpreted as- 
meaning purely a voluntary act on the partof the 
debtors which.condition could not exist where there 
was anything in the nature of pressure or that 
which would lead the debtor tothink that he was. 
compelled to do what he had done. [p: 657, col. 
1 


Where the debtors, being pressed by someof their 
creditors, proceéd in the course of their business to 
borrow money for payment oftheir debts, it cannot, 
be said that it is an act of preferring one creditor or 
some creditors but the whole body of creditors. The 
question of preferenceis alvaysa question of fact 
Sharp v Jackson (2), referred to [p 657, col, 2] 

Whether the account books are fabricated or not 
is a question to be determined by the Judge, but 
he cannot make a statement that they are forged’ 
only upon the unsupported allegations of the credi- 
tors. It is the duty of the Judge to see that the 
account books are produced at the first poasible 
moment, And if he waives this production, it is 
illogical for him eventually to decide that the debtors 
should not be allowed to support their case by the 
production of these books. |p. 659, col L] , 

If an insolvency case has to proceed, it is absolute- 
ly essential, ia order.to allow a Recəiver to go into` 
the affairs of a debtor, to investigate the : books and. 
to come to some conclusion thereon. Without the 
books it isimpossible to say what exactly is the 
amount of debts and the value of assets. [ibid.] 


Mis. ©. A. against an order of Ad- 
ditional District Judge, Bhagalpur, dated 
September 28, 1932. 
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Messrs. A. P. Upadhaya, K. P. Sukul and 
K. N. Lal, for the Appellants. | 

Messrs. K. Husnain, S. C. Mazumdar and 
J. C. Sinha, for the Respondents. 

Wort, J.—These are. appeals against the 
decision of the learned Additional District 
Judge of Bhagalpur, adjudicating the 
appellants insolvents upon seveh- 
teen petitions presented by creditors. The 
acts of insolvency were, substantially the 
same in all the petitions. The main, act 
of insolvency which was relied upon was 
that the petitioning creditors had execut- 
ed a mortgage dated October 14, . 1931, 
which was described in the petition as 
a farzi deed. of. mortgage with the intent 
to defeat or delay the creditors. They 
also relied upon an allegation that the- 
` debtors had suspended payment. They 
further alleged that the debtors within the. 
last. few days, to use the words.in. the 
petition. f 
“have secreted'cloth worth-atout Rs. 10,000’and other 
stock in trade.” i pe os 
` By- that allegation:I understand _ that 
“they were alleging that there “was a 
fraudulent transfer of property. . Unless 


that- could be relied upon, it is diffeult others.” 
'" He then goes on to hold that in any 


‘event it would certainly be a fraudulent 


to understand exactly what, in respect’ df 
this allegation, was the act of insolvency upon 
which the petitioners relied. They also 
alleged that with the intent to defraud 
creditors the opposite party No. 2 secluded 
himself and keeps himself absent. from the 
usual place of business. 
the allegation of disposing the stock in 


trade, it is quite clear that there was no - 


evidence which would 
stantiate such an allegation. 
the statement that the debtors had suspend- 
ed payments, it is also equally clear that 
the evidence. which was adduced by the 
petitioners on this point is insufficient to 
substantiate their case. The evidence 
which was given on this point was to the 
effect’ that although the various creditors, 
had -made a.demand on the debtors for 
the payment of their debts the debtors 
stated that they were unable to pay. This 
clearly is insufficient and the matter has 
been dealt with. recently by this Courtin 
Lakht Prasad v. Ugramohan Misra (1). 
It is clear, in order to bring the case 
within, s. 6, clause (g) of the Provincial 
Insolvency Act, that it is necessary to 
establish. such facts as indicate that the- 
debtors are’ not merely refusing to pay 
particular creditors but that they have 


(1) 148 Ind. Cas, 39; A I R1933 Pat. 461; 13 Pat. 
78, wee bt inant os Ue 
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declined to pay any creditor or deal wilh 
any individual creditor or deal with their 
creditors as a body. The, evidence in the 
case falls far short of that state of affairs. 
We are, left, therefore, with the alleged 
act of insolvency coming under clause (c) 
of s. 6, of the Provincial Insolvency Act, 
that is to say, that the debtors have made 
a transfer of their property which would 
under the Insolvency Act be void as a. 
fraudulent preference if the debtors ulti- 
mately were adjudged insolvent. One of 
the difficulties which has arisen in the case 
is the uncertainty of the petitioners them- 
selves as to whether this was, as they 


allege in their petition, a farzi transac-' 


tion, that is to say, a transaction which 
was merely apparent and not real whether 
in fact it was a transfer to one or some 
cf the. creditors. 
the Court below seems to be equally 
undecided with regard to the.matter and 


has expressed himself in this language: 

“It is quite possible that the transaction was, a 
fraudulent or collusive one, because besides — the 
oral testimony of the father and the son theré is 


-no independent. evidence, nor any scrap of paper: 


to prove the dues of: Ghanshyam Dass and 


preference of two or three creditors bear- 
ing near relationship with the debtors over 
a large number of other creditors. It 
seems to me, however, from the evidence 
in the case, which is not now 


in favour of Ghanshyam Das and Jiwan 


Ae oarda “Ram Nagarmal, of Calcutta. If it was 


farzi it could not be a preference but 
would be liable to be set aside. There are 
a number of facts which point: to that 
conclusion. The evidence of one of the 
debtors themselves is to the effect that 
before entering into the mortgage of Oc- 
tober 1931, with-particular creditors, they. 


applied to. Babu Baijnath, Ram for an. 


advance. Baijnath Ram himself denies, 
however, that that was the.fact but some 
of the other circumstances in the case 
seem to me, as I have already. stated, to 
lead to the conclusion that it wasa real 
transaction. But assuming for the purpose 
of his argument, that in fact it was a 
real transaction, that is to say, there was 


a transfer of the property and that. in. 


consideration. of the transfer certain of the 
debts, of the mortgagees were 
and an advance was made by the mort- 
gagees to the debtors, there were circum- 
stances which might lead. one to a. different 


The learned Judge in. 


seriously.. . 
disputed, that it was a real transaction 


liquidated. 


~ 


ù 
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conclusion, circumstances upon which the 
learned Judge in the Court 
relied. - For instance, the propery was 
situated in one District, the stamp of the 
mortgage was purchased in another and 
the document itself was registered in a 
third; and there is no doubt from the evi- 
dence in the case that the transaction was 
carried out in as secret a manner as pos- 
sible in the circumstances. Indeed the 
debtors themselves admit that fact. But 
on the assumption above stated, that is on 
the basis that the transaction was a real one 
the matter must be determined on that 
footing. 

Now the learned Judge in the Court 
below, as I have stated, has come to the 
conclusion that the transaction was a 
fraudulent preference. This is not denied. 
Indeed it is admitted that if the case 
comes within the definition (s. 6 of the 
Insolvency Act) it is one of those transac- 
tions which is referred to in s. 54. The 
relevant words which it is necessary to 
consider in that section are these: 

“Every transfer of properly by . ... , any 
person unable to pay his dues as they become dua 
from his own money in favour of any creditor with 
a view of giving that creditor a preference over 
the other creditors, shall, if such person is ad judged 
insolvent on a petition presented within three months 
after the date thereof, be deemed fraudulent and void 


as against the Reosiver, and shaJl be annulled by the 
Court.” 


The expression “with a view of giving 
that creditor preference over the other 
creditors” has received the interpretation 
by judicial decisions on many occasions. 
They are words which are found in the 
Bankruptey Act of England and have been 
construed, as [ have stated, both in India 
and in England. The substance of the 
decisions is this: that in order to come 
within the Statute it must be shown that 
the act of the debtor was a voluntary one; 


. in other words the term “preference” or 


“preferring a creditor’ has always been 
interpreted as meaning purely a voluntary 
act on the, part of the debtors which con- 
dition would not exist where there was 
anything in the nature of pressure or that 
which would lead the debtor tothink that 
he was compelled to do what he had 
done, 


Now in this case the pressure alleged 
by the debtors was that a-number of 
their creditors came to them and pressed 
them to pay their debts. The facts which 
the debtors attempted to prove were these: 
They first of all tried to raise money from 
other creditors and then failing to do that 
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entered into negotiation with Ghyanshyam 
Das and Jiwan Ram. The consideration 
of the bond was upwards of Rs, 50,000 out 
of which Rs. 32,200, was for the payment 
of the debts due to Ghyansham Das and 
Jiwan Ram and the balance was used by 
them to pay off their creditors. The evi- 
dence of pressure by the creditors which the 
debtors have given in this connection might 
not be sufficient to establish that they were 
compelled to do what they in fact did, 
that is to say that there was such pressure 
as is contemplated by law. But there is 
another aspect of the matter and that is 
this, if as was stated by the debtors they 
were pressed by certain of their creditors 
and they proceeded in the course of their 
business to borrow money for the payment 
of the debts due to those creditors, it could 
not be said that that was an act of pre- 
ferring one creditor or some of the creditors 
but the whole body of creditors. The 
question of preference is always a question 
of fact. But Lord Halsbury pointed out in 
Sharp v. Jackson (2), that 

“lt must be shown not only that he has prefer- 
red a creditor, but that he has fraudulently dona 
so. 16 depends upon what was in his mind. Whe- 
ther it is called ‘intention’ or ‘view’ or ‘object’ does 
not appear to me to matter much. The question is 
whether in fact he had the intention to prefer certain 
creditors,” i : 

Lord Halsbury expressed himself in that 
manner in acase in which the debtor had 
been guilty of certain breaches of 
trust of which the cestui que trust was 
ignorant, but in order to avoid a possible 
criminal proceeding he entered into a 
transaction which was for security for the 
muneys which were due tothe cestui que 
trust : in other words his intention was not to 
prefer particular creditors namely the cestui 
que trust but with a view to cover his own 
conduct and the possible consequences of 
it. 

Now one of the grievances of the debtors 
in this case was that they were not allowed 
tə adduce their books in evidence and the 
matter arises under these circumstances. I 
have already referred to the passage 
inthe judgment of the learned Judge in 
which he stated that it was possible that 
the transaction was a fraudulent one and 
that there was noscrap of paper to prove 
the dues of the mortgagees. This was also 
said in connection with the matter whether 
the debtors could prove that they were 
able to pay their debts or not. The debtors 
complain that they were unable to produce 


(2) (1899) A O 419; 68 LJ QB-866; 15TLR 
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their books in order to substantiate their 
allegations onthis part of the case. But 
the point is of more importance on the 
question to which I have already referred 
namely whether the debtors were by this 
transaction intending to prefer particular 
creditors. 

If as a fact and as they allege they were 
raising this money under the mortgage for 
the purpose of paying some of their more 
pressing creditors, the circumstances would 
not be sufficient to establish an act of 
insolvency in the sense that the debtors 
were preferring one creditor to another. 
It would rather negative the suggestion 
that without any kind of pressure they 
deliberately and of their own choice pre- 
ferred one or more creditors to otheis. The 
question arises as to whether they could 
prove, as they alleged in their petition and 
as they stated in their evidence, that this 
sum infact was raised by the mortgage 
deed of October 1931, and whether as a fact, 
the proceeds were used for the pun pose of 
liquidating the debts of some of their 
creditors. Without their books it is not 
unreasonable for them to say that it was 
impossible for them to substantiate that 
part of the case and they contend that it 
was not altogether fair on the part of the 
learned Judge to refuse on the one hand to 
accept their books and then on theother hand 
to say in the course of this judgment that not 
a scrap of paper was produced in order to 
substantiate their allegtions. The facts were 
these : The first creditor's petition was dated 
the November <0, 1931. Their objection was 
dated the January 12, 1932 and the first 
date for the hearing was fixed for the 
March 19, 1932, and it was on that last 
date that under Order XIII, r. 2, if the 
objectors desired as they say they said 
they desired to rely upon these books, they 
would have produced them. Order XIII, 
provides that 


‘the parties or their Pleaders shall produce at the 
first hearing of the suit all the documentary evid- 
ence of every description in their possession or power 
on which they intend to rely.” 


They contend, however, that their omis- 
sion to file their books was waived by the 
subsequent orders. The case was not 
actually taken up on the March 19, but 
was adjourned for hearing to the Septem- 
ber 23, 1932, when the learned Judge took 
up the hearing of all the seventeen applica- 
tions. Now it was on that date that the 
debtors made an application that they 
may be allowed to bring their evidence on 
Monday the September 26, The 23rd Septem- 
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ber was a Friday. The petition which they 
filed atthe time indicates quite clearly in 
my judgment that the evidence to which 
the learned Judge refers in the order-sheet 
was the books in question. There are two 
petitions both dated the September 23, 1932, 
in which they say that the books of account 
of the firm of Hardayan Das Johar Mal 
have been filed in a criminal case in the 
Court of the Sub-Divisional Officer of Bi- 
shunpore and that without these books of 
account the petitioners are unable to pro- 
ceed with their case. That was a petition 
in which they asked for an adjournment 
which adjournment was refused. Then in 
the second petition of the same date it is 
stated 

“that khata books of accounts of the opposite party 
(Bhagalpur firm) have been filed in the Sub-Divisional 
Officer's Court at Bishunpore and that the said 


books of account are necessary papers for the purpose 
of the case.” 


The learned Judge on those petitions 
ordered that 


“the petitioners may bring their evidence on Monday 
the £6th and they had agreed to it.” 


And that they did. Then in hearing 
the case, the learned Judge refused to 
allow these books to be proved on 
account of delay. What happened it 
appears was this, that on November 
30, 1931, the creditors had made a state- 
ment that the opposite party were husy 
fabricating books. On what ground this 
statement was made I do not know. 
There seems to be still less ground for 
that learned Judge to state in his order 


dated September 26, 1932, after referring to - 


their petition of November 30, 193]. 


“After that the debtors kept quiet, probably con- 
tinuing fabrication ” 


There seems to be no justification for 
that statement, whatever, whether the books 
were fabricated or not isa question to be 
determined by the Judge but he was not 
entitled to make a statement of that kind 
merely based upon unsupported allegations 
of the creditors. It may bea fact that the 
debtors were fabricating their books or it 
may be unirue but on the mere allegations 
made by the creditors such a statement as 
that made by the Judge was not justified. 

Now the point is this. In Jamuna Pra- 
sad v. Faujdar Shahni (8), this Court has 
held that the question of whether hooks of 
account are to be adduced in evidence or 
not (not a question of their relevancy under 
the Evidence Act but a question of whether 
the party producing the books should be 
allowed to use them) must be determined 

(3) 122 Ind. Cas. 251; A IR 1929 Pat, 254;.8 Pat 
766; 10 PL T 1&3; Ind, Rul, (1980) Pat, 203, : 
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on the occasion of their being filed. IfI 
may say so, that seems to be borne out by 
r. 2, O. XIIL of the Oivil Procedure Code, 
which says: 

“No documentary evidence in the possession or 
power of any party which should have been but 
as not been produced in accordance with the re- 
quirements of r. 1 shall be received at any ‘subse- 
quent stage’ of the proceeding unless good cause is 
shown to the satisfaction of the Court, etc.” 

Now the subsequent date quite clearly in 
this case was September 26, 1932, as the 
case might be and according to the deci- 
sion of this Court it was held that the 
debtors should be allowed to produce them 
on that date. But, the decision at which I 
arrive is not necessarily based on that 
point. First of all I should note that if an 
insolvency case has to proceed, it is abso- 
lutely essential, in order to allow a Receiver 
to go into the affairs of a debtor, to investi- 
gate the books and to come to some con- 
clusion thereon. Without the books it is 
impossible to say whether, as the debtors 
say, their debts are something like Rs. 80,000 
and their assets upwards of two lakhs. 
As to the value of the books that is another 
matter. In connection with the statement 
of the debtors that they had paid certain 
creditors, I might observe that only three 
of the creditors went into the witness-box 
to support their petitions and in each case 
they admitted that they had received pay- 
ment at or about the time that the mort- 
gage was entered into by the debtors. 

But I come back to the point with which 
I was dealing with regard to the production 
of. these books. As I have said it is im- 
possible for the Receiver to investigate the 
affairs of the debtors without the assistance 
of these books and one would have supposed 
that if these allegations were made, as 
indeed they were made, that the debtors 
were fabricating the books, then in those 
circumstances the Judge should have seen 
that the books were produced at the first 
possible moment. In my judgment under 
the law the debtors were obliged to pro- 
duce their books on September 19, but as 
the subsequent order shows the learned 
Judge waived this production and, therefore, 
it seems to me to be illogical for the learned 
Judge eventually to decide, having regard 
to his order of September 23, 1932, that 
these debtors should not be allowed to 
support their case by the production of 
these books. 

Whether the transaction was a fraudulent 
and preferential transaction depends, as I 
have said, upon the circumstances in this 
case which is a question of fact and if there 
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is anything to indicate either that the 
money was raised for the purpose of paying 
off some of the creditors under pressure or 
there is any evidence to show that this was 
not a pure voluntary act on the part of the 
debtors not done in the course of business, 
then quite clearly, in my judgment, there 
would be no case cf a preferential payment. 
Whether the facts which they allege are 
substantiated or not it seems to me now 
to be impossible to determine at this stage. 

Without any further comment upon the © 
case, in my judgment, the case could be 
properly determined only by a consideration 
of the oral evidence and an investigation 
of these books. The matter will, therefore, 
go back tothe learned Additional District 
Judge to allow the objectors to produce 
their books of account and the question of 
whether the mortgage of October 14, 1931, 
was preferential payment or not will be. 
determined in the light of the facts dis- 
closed from the evidence already adduced 
and from the books which the debtors will 
now be allowed to produce to support their 
case. 

With these observations I would set aside 
the order of adjudication and remand 
the case to the learned Judge to be deter- ~ 
mined according to law. The objectors 
will of course be allowed to produce all the. 
documents which were defined and identi- 
fied in their petition of September 23, 1932, 
and according to the list filed on Septem- 
ber 24, 1932. The debtors will be allowed 
to call the creditors whom they allege they 
have paid out of the proceeds of the mort- 
gage. If the debtors do not intend to call 
these creditors they must ‘furnish the peti- 
tioning creditors with a list of these persons 
and the petitioning creditors will be allowed 
to call them. 

The Receiver will be discharged. We 
recommend that the learned Judge do ex- 
pedite the hearing of this case. Costs will 
abide the result of the hearing in the Court 
below. Hearing fee 5 gold mohurs. 

Agarwala, J.—I agree. 

D. Case remanded. 
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land, whether can be acquired where water has to 
poss through intervening public path — Practice— 
Death of respondent— Duty of Counsel to bring fact of 
death to notice of Court. 

"Where a person has for more than 20 years been 
discharging water from his land on to the defendant's 
land by lawful means, he will acquire a legal mght to 
discharge such water on tothe defendant's land even 
though the two lands are not contiguous but separat- 
ed by a public path, and even though an easement 
in the strict cense of the term might not have been 
acquired againt the Secretary of State in respect of 
the public path by user for more than 60 years. 
Srinivasa Chettiar v. Aravamudha Ayyangar (2) 
and Khudiram v. Surendra Nath (4), not followed, 
Aravamudha Ayyangar v. Srinivasa Chettiar (3), 
followed, 

Where a respondent dies during the pendency of 
an appeal itis the duty of his Counsel to bring the 
matter to the notice cf the Court. The practice of 
withholding such matiers in order to create Sifficul- 
tiesto the opposite party is to be condemned. 
Muhammad Wajid Ali Khan v. Furan Singh (1), 
referred to, 

S.C. A. from the decree of the Court of 
the Subordinate Judge, Vazigapatam, in 
Appeal Suit No. 42 of 1930, preferred against 
that of the Court of the District Munsif, 
Vazianagaram, in O,8. No. 450 of 1927. 

Mr. Y. Suryanarayana, for the Appel- 
lants. 

Mr. P. Somasundaram, for the Respond- 


ent. 


Judgment.— Three points have been 
urged in this appeal by the defendants 
against the decree granting an injunction 
against them from obstructing ihe plaint- 
iff's use and repair, where repair is needed, 
of an underground channel stretching from 
the point C inthe plan to the point R, the 
greatest part of which runs across and 
_ under a public pathway marked public 

rastha in the plan. 

The first point is purely technical and 
may very shortly be disposed of. It is that, 
when the appeal was pending in the Jower 
Appellate Court, the then third respondent 
Beddala Papayya, alleged to be a nephew 
by a sister of the first respondent, died on 
June 10, 1932, but that the then appellant 
(plaintiit)— respondent here—took no steps 
to bring on record his legal representative 
and when the judgment was pronounced on 
August 27, 1932, the deceased respondent 
Papayya was vot represented at all. 
Hence it is argued that the judgment of the 
lower Appellate Court so far as that respond- 
ent was concerned, is void and of no effect. 
It ought to te sufficient tosay that, if so, 
the eaid_respondents widow and legal re- 
precentative the present fourth appellant 
need not have taken the trouble io join in 
the present appeal in order merely to assert 
that there was nothing to appeal against 
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so far as she was concerned. On her own, 
showing the fourth appellant's appeal is 
incompetent and must be dismissed. But 
in this connection it is as well to refer to 
the remarks of the Privy Council in Mu- 
hammad Wajid Ali Khan v. Puran Singh - 
(1) where their -Lordships pointed out that 
it was the duty of the respondent's Counsel 
in the lower Court to have brought this 
matter to the notice of the lower Appellate 
Court when it was possible to cure the 
defect. Of course, it is possible that he 
was not aware of it, But we are not un- 
familiar with the practice of litigants keep- 
ing such maiters to themselves in order to 
create difficulties for their opponents and this 


“isa practice which is condemned—as indeed 


must be condemned—by all right-thinking 
persons by the highest judicial authority. 
The second objection raises a rather 
interesting point, on which I have been 
told by the learned gentlemen on both sides 
that the only available authorities in this 
Court are not widely reported and, there- 
fore, I am much obliged to them for bring- . 
ing tomy notice the decision by Jackson, . 
J., reported as Srinivasa Chettiar V. Ara- 
vamudha Ayyangar (2) aud on appeal 
therefrom by the learned Chief Justice and 
Bardewell, J., reported as Aravamudha 
Ayyangar v. Srinivasa Chettiar (3). The 
question arises in this way. Between the 
points C and R lies the public rastha un- 
der which the greater part of the length 
of the underground channel, which defend- 
anis are alleged to have obstructed, runs. 
The appellant's argument is that where the 
plaintifi's land the dominant tenement and . 
the defendant's land the servient tenement . 
are not contiguous but separated by a 
public road or path way, the dominant 
tenement is incapable of acquiring by pres- 
cription an easement to discharge water 
from the dominant tenement into the ser- 
vient tenement because it can only do so 
by discharging the water on to the public 
way thus ccmmitting a nuisance and no 
prescriptive right to commit a nuisance can 
be acquired. For this argument the deci- 
sion in Khudiram v. Surendra Nath (4) 
was relied upon where the overflow from 
the plaintiff's tank bad to go over a public 
path and then pass through the defendant's 


(1) 114 Ind. Cas 601; 55 M L J 304; A TR 1928 
P O5f; 49OLJ 14: 33 CW N 358, 29 L W 423; 
($29) M W N 220; 51 A £67, (1928) A L J 85 


(P O} 
(2) (1930M W N 61). 
(3) 151 Ind. Cas. 3041; (1934) MW N110 AIR 
1934 Mad. 632; 7 R M 164; 40 L W 483. 
(4) 21 Ind, Cas. 857; 19 O L J 42, 


1934 


land., In those circumstances the Court 
held relying inter alia on Oonyu’s Digest 
Title Prescription-F. 2, that there can be 
no prescription to make a common nuisance 
' andit was observed that the plaintiff 

“is bound t> show thathe has acquired a right 
to carry water hy lawfal means to the boundary of 
the land of the defendauts before he can clain to 
have acquired a right to discharge that water into 


fe datendant e tank through a channel on another's 
and, 


_ This decision was applied by Jackson, J., 
in Srinivasa Chettiar v. Aravamudha Ay- 
yangar (2) to a case where the plaintiff's 
and the defendant's lands were separated 
by a Government channel under which a 
siphon sluice was constructed to take tha 
water of the plaintiff's land into the defend- 
ant’s land and it was held by that learned 
Judge that the plaintiff may have an action 
against the Government if he had any 
right against the Government and the 
Government may have an action against 
the defendant, but that the plaintiff could 
not have an action against the defendant 
direct. Inthe Letters Patent Appeal, how- 
ever, th learned Chief Justice explained 
the Calcutta case and pointed out that all 
that it meant wag that the plaintiff was 
bound to show that he had acquired a right 
to carry the water by lawful means to the 
defendani’s land and that if that is so, 
there is nothing to prevent the plaintiff 
from having his action against the defend- 
ant although the two lands are not conti- 
guous but separated by a publice path. 
The question then really depends upon 
whether the plaintiff was discharging his 
water and bringing it to the defendant's 
boundary in a lawful way. In this case a 
great deal of legal terminology not appli- 
cable to thefacts was used in the lower Courts 
but wrong use of legal terminology should 
never be permitted to work substantial 
injustice. The plaintiff spoke of his right 
as an easement; the District Munsif:thonght 
that ib was something like letting off sur- 
face water into a neighbour's land which 
did not include the right to discharge 
sewage water; and the Jearned Subordinate 
Judgein appeal was not entirely free from 
the idea of easement. All that was 
necessary for the plaintiff to prove was that 
he had been accustomed to di<charge waler 
from his land on to the defendant's in a 
lawful manner. The evidence was that for 
many years--at ledst 20—this underground 
channel had been in existence to the know- 
ledge of the public authorities, that it was 
a pucca channel constructed of brick work 
and chunam covered over. with stone, 
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that the Tahsildar knew of its exist 
ence, but took no objection to it and when 
examined asa witness in this case, actual- 
ly stated that, if it were put if order, there 
would be no objection to its being used, in 
other words, that it could not be a public 
nuisance. I have no doubt that although 
an easement in the strict sense of the 
term may not have been acquired against 
the Secretary of State because the enjoy- 
ment may have been short of 60 years, yet 
it has been allowed to be constructed and 
to be used by the plaintiff, by the public 
authorities who are ent:usted with the 
drainage of public streats and paths and 
tha" they have not only not raised any ob- 
jection for these 20 years but approve of it 
as a public convenience. Whether you 
call ib grant or license or anything else, I 
have no dcubt that this channel has been 
used ina lawful manner and that, there- 
fore, the conditions are here sufficient to 
enable the plaintiff to complain of the de- 
fendants' unauthorised interference to the 
scheme of irrigation which the public 
authorities who are responsible for irriga- 
tion would seem to have sanctioned. On 
the authority of Aravamudha Ayyangar v. 
Srinivasa Chettiar (3), I think the second 
objection fails. 

The third objection is that, if the deciee 
is confirmed, the plaintiff must be ordered 
in repairing the channel to which the de- 
fendants objected to so repair it, that the 
top is not higher than the adjacent road- 
way. Mr. Somasundaram for the respondent 
ascepis this and I would amend the decree 
of the lower Appellate Court by adding to 
it the following words at the end of para. (1) 

“provided that the repairs are so effected that the 

top of the draia isnot higher than the level of the 
rasthato the east and west of it” 
In other respects the decree of the lower 
Court is confirmed and the appeal dismissed. 
The appellants have substantially failed 
and must pay the costs of the respondent, 
Add to ths costs, the costs of the stay peti- 
tion. 

A. Appeal dismissed. 





` CALCUTTA HIGH COURT 
Criminal Appeal No. 259 of 1934 
July 20, 1934 
Gouaa AND Bartley, JJ. 
SARUP ALI AND ANOTHEK— APPALLANTI 
versus 
EMPEROR - Oppostte PARTY 

Criminal trial—Identification -Jury trial—Wit- 

nesseg identifying accused in diffused eleckric torch 
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light Jury allowed to experiment in absence of accused 
—Verdict, if proper. 

In a trial with the aid of jurors the evidence of 
identification. was that the witnesses who knew the 
accused for along time, recognized the accused only 
in the diffused light from electric torches in their 
hands. The Judge allowed the jurors tomake an 
experiment with such torches : 

Held, that there was a great irregularity involved 
in the Judge's allowing the jury to make an experi- 
ment inthe absence of the accused, by reason of 
which the jury ultimately brought in their verdict, 
a verdict which the jurors were not apparently ina 
“ position to deliver before the experiment was allowed 
tobe made The verdict of the jury must, in the 
circumstances, be considered to be not a proper 
verdict and the verdict must beset aside. 


Mr. Imam Hossain Chaudhury, for the 


Appellants. 

Mr. Debendranarayana Bhattacharji, for 
the Crown. 

Judgment.—The appellants were tried 
before the learned Assistant Sessions Judge 
of Tippera, anda jury on the charge of 
having committed an offence under s. 395, 
Indian Penal Code. On the unanimous 
verdict of the jury they were convicted 
and sentenced by the Judge to rigorous 
imprisonment for six years each. 

The only question that required con- 
sideration in the case before us was whe- 
ther the verdict of the jury could be taken 
to be aproper verdict, in view of an ap- 
parent irregularity in the procedure allow- 
ed to be adopted by the Judge in the 
matter of the jurors coming to their con- 
clusion on the most material question in 
the case the question of identification or 
recognition ofthe appellants as members 
of the party of dacoits who participated in 
a dacoity in the house of one Warish 
Bepari. On the question of recognition of 
the dacoits the Judge charged the jury 
in the following manner in which state- 
ment by the Judge reference was made 
to the method allowed to be adopted by 
them, in the matter of forming their 
conclusion: 

‘You are required next to answer another snd 
perhaps more important question in this case whe- 
ther the accused person, before you were soma of 
the raiders who committed the dacoity or robbery. 
Prosecution Witness No. 1, Warish and P, W., No. 2 
Sonabhan have told you they recognized the accus- 
ed Pokan and the accused Sarup Ali as having 
entered their ghar and taken away their money. In‘ 
testing their testimony you will first consider whe- 
ther they had sufficient opportunity for recognizing 
the raiders who had entered their ghar, Prosecution 
Witness No, 1, Warish told youthe size of his ghar 
to be lix 8 cubits and that it had turja walls 
(woven split bamboo’ and C,I. roof with a door on 
the west side and another on the south side being 
the east bhit gharof his bari He had further told 
you he was sitting on his bed which was about 3 
cubits to the east from the western door of his ghar and 
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that he found the two accused persons on his west side 
though inside the ghar and tbat each of them had 
an electric torch inhand which was flashed and 
directed in different directions by them. You will 
consider at what close quarter the miscreanis were 
from the complainant P. W. No, 1 and his wife who 
was standing behind him; if you believe them and 
particularly at the time when one of tbem had 
bent down to throw the katha and the other to take 
the jali. Prosecution Witness No 2, Sonaban tells you 
she recognized the miscreants when the focussed 
beams of light from the torches were directed towards 
her husband Youcannot certainly expect that the 
miscreants would be directing the beams towards 
their own faces for making themselves easily recog- 
nized and P W. No. land P. W, No. 2 also do 
not say they had recognized with the focussed 
beams falling «nthe faces of the culprits. But 
they have told you the accused persons were known 
to them for a long time before the occurrence. 
Hence the question before you is whether with the 
diffused light in the ghar obtained from the two 
electric torches was sufficient for clear recognition 
of two known faces, if of course you believe there 


were such electric torchesfashed inthe ghar „and 
the accused persons were known to P No, 1 
and P.W. No. 2, Thelearned Public Prosecutor 


told you, with such light it would be very easy to 
recognize’ the known faces of the accused who were 
at such close quarters, while on the other hand the 
learned Pleader for the defence told you it wasnext 
to impossible to so recognize. Under the circum- 
stances you were quite right when you told me 
yesterday you would like to make an experiment 
yourselves on this matter as youhad no previous 
experience on such lights But I bad directed you 
that you must tind out a ghar with turja walls of 
the size of 15 x8 cubits or near abcut it and use 
only two ordinary electric torches ofmedium size 
for the purpose, being careful that no outside light 
enters the ghar. I had further told you that the 
recognition was not to be made with the focussed 
beams of light but with only the diffused light in 
the ghar. 1 have been told by you, you had made 
such an experiment in accordance with the above 
directions, I shall therefore ask you not to be 
guided by the opinion or eaperience of either 
Pleader but by the past knowledge and experience 
you have onthis matter. You must not forget you 
are the sole Judges offact, Iffrom your own expe- 
rience and knowledge you are not satisfied that 
the recognition was possible or easy, you should have 
no hesitation in acquitting the accused persons. 
But if you have po reasonable doubt as to the 
possibility of recognition you will say there was an 
opportunity for recognition.” 


The point raised before us in support 
of the appeal was that the Judge should 
not have allowed the jurors to make an 
experiment referred to above, and should 
have on the other hand, given a direction to 
the effect that on consideration of the evi- 
dence in the case, if there was, any reason- 
able doubt in regard to the fact of recogni- 
tion, the accused wereentitledto the benefit 
of the same. In our judgment the contention 
thus raised has to be given effect to inas- 
much as we cannot but hold that there 
was a great irregularity involved in the 
Judge's allowing the jury to make ap 
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experiment inthe absence of the accused, 
by reason of which the jury ultimately 
brought in their verdict, a verdict which 
the jurors were not apparently in a posi- 
tion to deliver before the experiment men- 
tioned in the Judge’s charge to the jury 
was allowed to be made. 

The verdict of the jury must, in the 
circumstances referred to above, be con- 
sidered to be not a proper verdict against 
the appellants before us. The verdict of 
the jury has accordingly to be sel aside. 
The result of the verdict of the jury against 
the appellants being set aside does not ne- 
cessarily end in their acquittal inasmuch 

. as onthe materials before us we are not 

in a position to hold that there was no 
‘case to goto jury. The verdict of the jury 
and with itthe conviction ofthe appellants 
and the sentences passed on them by the 
Assistant Sessions Judge on January 
25, 1934, are set aside; and a retrial of the 
appellants before the Court of Session and 
‘jury is directed on the charge for which 
they were previously tried. It wold be 
open to the Court of Session to consider 
whether the appellants should not be al- 
lowed bail, pending their re-trial as directed 
before us, on the application being made 
‘before that Court. 

D. Re-trial ordered. 


ALLAHABAD HIGH COURT 
Execution First Civil Appeal No. 102 
of 1934 
September 21, 1934 
NiamaT-ULLAH, J. 
SUKHAN SINGH alias SUKHDEO 
SINGH AND orazrs—OxzJECTORS— 
APPELLANTS 
versus 
UMA SHANKAR MISIR AND OTAERS 
— DECHEN- HOLDERS— RESPONDENTS 

Civil Procedure Code (Act V of 1998), s. 144—Scope 
of— Right of winning landholder to have lands 
restored free fromall encumbrances —Agra Tenancy 
Act (III of 1926), ss, 19, »30—Person in wrongful 
and temporary possession of land—Whether can 
create statutory rights by admitting others as tenants — 
‘Landholder claiming restitution and praying for 
actual possession—S. 23), if applies—Suit, if can be 
entertained in Civil Court. 

Section 141, Civil Procedure Code, makes it im- 
perative, where a decree passed by the Vourt of first 
instance is reversed on appeal, thatthe Court should 
place the winning party inthe position which he or 
she would have occupied but for such decree, The 
winning party is entitled to have his lands restored 
to him free from all encumbrances, including any 
tenanny that might have been created in the mean- 
time by the party who was successful in the first 
Court but eventually was found to have no title to 
the land, Restitution under s, 144 can be claimed 
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not only against the opposite party, but also his 
representatives or persons deriving title from him. 
Rajjabalt Khan v Faku Biri (1), distinguished, 

It cannot be reasonably contended that during the 
pendency of a suit, in which certain lands arein 
dispute, admitting tenants to those lands is not 
“dealing with” the lands, -There is no distinction 
between a case in which a person taking forcible 
possession of land lets it out to tenants during the 
pendency of the suit brought for its recovery and the 
case of a person who takes possession of it in execu- 
tion of a decree passed by the first Court but sub- 
sequently reversed on the finding that he has no 
right to the land erroneously decreed to him’? In 
either case the character of his possession is the same, 
viz., wrongful. Section 19 of the Agra Tenancy Act, 
confers statutory rights upon tenants who are ad- 
mitted as such by the person having the right to 
let. A person in wrongful and temporary possession 
of land has no right to let, and cannot consequently 
create statutory rights by admitting others as 
tenants. 

Where the successful landholder is applying for 
restitution, and in doing so prays for actual posses- 
sion under s. 144, Oivil Procedure Code, against the 
Collector and those claiming title from him, s. 230, 
Agra Tenancy Act, doesnot apply and the Civil 
Court is competent to entertain the suit. 


E. F. C. A. from the decision of the Addi- 
tional Subordinate Judge of Benares, 
dated February 21, 1934. 

Appeal heard under O. XLI, r. 11, Civil 
Procedure Oode. 

Mr. N. C. Vaish, for the Appellants. 


Judgment.—These two appeals arise 
out of proceedings under s. 144, Civil 
Procedure Code. The appellants objected 
to restitution being made under s. 144, 
Civil Procedure Code, to a lady named 
Chandrajota Kunwar, so far as it was 
claimed in denial of the appellants’ rights 
as statutory tenants. The lower Court dis- 
missed the appellants’ objection and deli- 
vered actual possession of the lands in 
dispute to Musammat Chandrajota Kunwar. 
It appears that the Collector of the Benares, 
who was in charge of the estate known 
as Sakaldiya estate, instituted a suit, 
against Musammat Chandrajota Kunwar 
for setting aside an agreement and for 
possession of property of which the lands 
now in dispute were parts. It is not 
necessary to enter into the details of the con- 
troversy between the parties to that suit. 
Suffice it to say, that it was a suit for, 
interalia, the relief of possession against 
Musammat Chandrajota. Thesuit was dsc- 
reed by the Oourt of first instance on 
March 17, 1930, and possession was deli- 
vered to the Collector on May 26, 1930. 
Chandrajota preferred an appeal to this 
Court, which reversed the decree of the 
Court of first instance on September 5, 
1933, ani dismissed the Oollector’s suit 
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Musammat Chandrajota then applied for 
restitution under s. 144, Civil Procedure 
Code, praying for delivery of possession 
of the property whichhad beentaken pos- 
session of by the Collector in execution of 
the decree of the first Court, since reversed 
by the High Court. She impleaded in her 
application the present appellants, who 
claimed to be tenants admitted by the 
Collector in the interval after delivery of 
possession tohim and before the decision 
of the High Court. 

Tt isnot disputed that the lands now ia 
dispute were originally cultivated by cer- 
tain tenants, who were actually in posses- 
sion when the Collector took delivery of 
possession, It is mentioned in the judg- 
ment of the learned Sub-Judgethat those 
tenants were dispossessed and the officials 
of the Court of Wards let the lands to the 
appellants at lower rents. The learned 
Advocate for the appellants has referred 
me to the statement ofthe patwari, who 
says that the original tenants themselves 
relinquished the lands in dispute and 
thereupon the officials of the Court of 
Wards let the lends to the appellants, 
In my opinion it makes no appreciable 
difference if the case is decided on the 
assumption that the out-going tenants had 
voluntarily relinquished the land, which was 
subsequently let to the appellants by the 
officials of the Court of Wards. The ap- 
pellsnts claim that Afusammat Chandrajota 
Kunwar is nob entitled to actual posses- 
sion as against them, as they became 
statutory tenants under s. 19, Agra Tenancy 
Act, because they were admitted ag 
tenants by the Collector, who was thenin 
possession as proprietor. The principal 


„ Question between Musammat Chandrajota 


and the appellants in the lower Court 
was whether they were statutory tenants, 
as claimed -by them, if not, Musammat 
Chandrajota's right to take actual possession 
can hardly be said to be in doubt. 

Section 144, Civil Procedure Code, makes 
it imperative, where a decree passed by the 
Court of first instance is reversed on ap- 
peal that the Court should place the win- 
ning party in the position which he or 
she would have occupied but for such 
decree. Musammat Chandrajota is entitled 
to have her land restored to her free from 
all encumbrances, including any tenancy 
that might have been created in the mean- 
time by the party who was successful in 
the first Court but eventually, was 
found to have no title to the land. 
Restitution unders. 144 can be claimed. 
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not only against the opposite party, but 
also his representatives or persons deriving 
title from him. The termsofs. t44 present 
no difficulty to my mind; and I have no 
hesitation in holding that, unless s. 19, 
Agra Tenancy Act, on which reliance 1s 
placed by the learned Advocate for the ap- 
pellants, leads to a different conclusion, 
s. 141, Civil Procedure Code, in terms 
applies to the facts of this case. 7 
My attention has been drawn to Rajjab- 
ali Khan v. Faku Biri, 134 [nd. Cas. 906 
(1), which is strongly relied on by ‘the 
learned Counsel for the appellants. The 
facts of that case are complicated, and it 
may be that, in the peculiar circumstances 
thereof, the conclusion arrived at by the 
learned Judges was correct. There are, 
however, some observations which, I regret, 
I am unable to accept. In that case one 
Rajjabali had instituted a suit for posses- 
sion against the defendant and obtained 
an ex parte decree. He executed certain 
sub-leases in favour of third persons, 
Subsequently the ex parte decree was set 
aside, and Rajjabali's suit was eventually 
dismissed. The successful defendant ap- 
plied for restitution against the sub-lessees 
let into possession by Rajjabali. The 
learned Judges held 
“That the sub-leases were created by Rajjabali 
in favour of the opposite parties Nog. 13 to 23 not 
under the decree nor asa direct or immediate con- 
sequence of it, and, as the said defendants were 
strangers to the litigation and were in no sense the 
legal representatives of Rajjabali, no order of res- 
titution should have been made against them.” 
With all respect I am unatle to ac- 
cept the view that the lessees cannot be 
considered to be the “representatives” of 
their lessors as against a person who is 
found to be the real owner of the land and 
who was temporarily dispossessed by the 
lesser. The words ‘legal representatives” 
have not been used ings. 144, but itcasts 
a duty on the Oourt to place the parties 
in the position which they would have oc- 
cupied but for the decree subsequently 
reversed. This cannot be done, unless the 
lessees introduced after the decree of the 
first Court be removed from possession. 
Jo the case noted above the learned Judges 
have made some remarks on the use of 
the words “so far as may be” in s. 144. 
There might have been some difficulty in 
that case inremoving the sub-lessees hav- 
ing regard to the provisions of the tenancy 
law there in force. I do not see any 
difficulty in removing the appellants in 
(1) 134 Ind. Cas, 906; A I R 1932 Cal. 29; 58 O 1070; 
an O WN 483; Ind Rul. (1931) Cal, 906; (1932) Or, Oas; 
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this case unless they are protected by s. 19 
of the Agra Tenancy Act, whichI shall 
presently consider. 

Section 19 of the Agra Tenancy Act pro- 
vides that subject to the provisions of 
sub-s, 3 of s, 8 (which need not be con- 
sidered in this case), every person who is, 
after the commencement ofthis Act (Act 
No. III of 1926), admitted as tenant without 
a right of occupancy to land other than 
sir, grove-land, pasture-land, or land cov- 
ered by water and used for the purpose 
of growing singhara or other similar pro- 
duce, shall be called a statutory tenant 
and, subject to the provisions of this Act, 
shall be entitled to a life-tenancy of his 
holding. Itis contended that the section 


does not expressly state as to who is en- 


titled -to “admit” to tenancy. It is said 
that any one for the time being in possession 
of a proprietary tenure-though he may 
be subsequently found to have no title to 
it— has power toadmit to tenancy. In my 
opinion this line of reasoning is untenable. 
Ifa trespasssr takes forcible possession of 
land belonging to another, and during the 
pendency of the suit brought by the owner 
against the trespasser, the latter admits 
third persons as tenants, it is, in my 
Opinion, an impossible proposition that the 
successiul plaintiff cannot take actual 
possession. Jf the contention put forward 
before me, be accepted as sound, the per- 
son for the time being in possession— 
though a trespasser can’ settle the real 
owner, whois struggling for the recovery 
of his property with tenants, who may be 
highly undesirable from his point of view. 
Such a view is not only opposed to 
natural justice but, in my opinion, 
offends against s. 52, Transfer of Property 
Act, which clearly provides that, during 
the pendency in any Conrt of a contentious 
suit or ‚proceeding in which any right to 
immovable property is directly and 
specifically in question, the property can- 
not be transferred or otherwise dealt with. 
It cannot be reasonably contended that, 
during the pendency of a suit, in which 
certain lands are in dispute, admitting 
tenants to those lands is not “dealing with” 
the lands. I can make no distinction 
between a case in which a person taking 
forcible possession of land lets it out to 
tenants during the pendency of the suit 
brought for its recovery and the case of 
a person who takes possession of it. in 
execution of a decree passed by the first 
Court but subsequently reversed on the 
finding that he has no right to the land 
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erroneously decreed to him. In either case 
the character of his possession is the same, 
viz., wrongful. In my opinions. 19 of the 
Agra Tenancy Act confers statutory rights 
upon tenants who are’ admitted as such 
by the person having the right to let. A 
person in wrongful and temporary posses- 
sion of land has no rightto let, and can- 
not consequently create statutory rights 
by admitting others as tenants. 

It isargued that Musammat Chandrajoti 
was entitled to receive rent from the 
tenants who occupied the lands before the 
Collector took delivery of possession and 
that she is entitled to receive it now from 
the present incumbents, so that she would 
be practically restored to the position 
which she occupied, even if the appellants 
are recognized as statutory tenants. Iam 
unable to accept this view. The amount 
of rent is not the only consideration which 
weighs with alandholder. The appellants 
may be undesirable tenants from her point 
of view and, in any case, they may not be 
as good as the tenants who occupied the 
land when she lost possession. I hold that 
the position of the appellants as tenants, 
statutory or otherwise, is not consistent with 
the position which Musammat Chandrajoti 
Kunwar occupied when she lost posses- 
sion. 

The learned Counsel for the appellants 
argues that the appellants are, at the worst, 
persons taking or retaining possession of 
the lands in dispute without the consent 
of the landholder under s. 44 of the 
Tenancy Act, and that a suit for their 
ejectment must be brought in the Revenue 
Court, which has exclusive jurisdiction. 
Tt is true that s. 230 provides that all 
suits and applications of the nature spe- 
cified in the 4th Schedule shall be heard and 
determined by the Revenue Courts and that 
inthe4th Schedule, Group B, suits under s. 44 
for ejectment of trespassers are mentioned. 
If Musammat Chandrajoti Kunwar had in- 
stituted suitsin a Civil Court for recovery 
of possession against the appellants, treat- 
ing them as trespassers, the argument 
would fall to be considered. In the case 
before me, the position is materially differ- 
ent. The lady is applying for restitution, 
and in doing so prays for actual possession 
under s. 144 against the Collector and those 
claiming title from him. 
e. 230, Tenancy Act, relied on, has no appli- 
cation to the circumstances of the present 
case, 

For the reasons stated above, I hold that 
the lower Court took a correct view of the 


In my opinion’ 


1 
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rights of the parties. These appeals are dis- 
missed under O. LAT, r. 11, Civil Procedure 
Code. 

N. Application dismissed. 
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Pandit BHAGWAN DUTT—Derenpant 
— APPELLANT 
VETSUS 
BRIJ BHUKAN— PLAINTIFF AND ANOTHER— 
DEFENDANTS— RESPONDENTS 

Pre-emption—Transaction alleged to be shankalap- 
nama by chela to his guru—Usufructuary mort- 
gage on the same date of property of vendee to be 
redeemed at future date—Shankalapnama, whether 
in reality a sale. 

Where parties have really entered into a sale 
transaction but have disguised it under the mask 
or cloak of a different transaction, the Court must 
look to the real nature of the transaction for the 
purpose of determining whether it could be subject 
to the right of pre-emption or not. 

Where the price of the property was not paid 
by the vendee but was promised to be paid at 
some future date and as security for the promise, 
he made two usufructuary wortgages of certain 
property of his in favour of the vendor's cousin, as 
benamidar in lieu of Rs. 600, the sale consideration, 
and the transaction was called shankalapnama by 
the vendor to the vendee who was alleged to be 
the vendor's guru 

Held, that the transaction in question was really 
one of sale though disguised in the form of a 
different transaction and the property in dispute 
was liable to be pre-empted. Mohammad Ishaq v, 
Fahimunnissa (1), Telied on 

S. C. A. against the decree of the District 
Judge, Gonda, dated April 10, 1933, uphold- 
ing that of the Munsif, Utraula, Gonda, 
dated October 20, 1932. 

Messrs. Ghulam Hasan and Iftikhar 
Husain, for the Appellant. 

Mr. Mohd. Ayub, for the Respondents. 


Judgment.—This is the defendant's 
second appeal in a suit for pre-emption. 

On June 17, 1931, Manbodh Singh Jat 
transferred his four pies share in patti 
Ram Narain Mohal Bhagwandat of village 
Mohammadnagar, District Gonda, to 
Bhagwandat, defendant-appellant, by a 
deed which purporisto be ashankalapnama. 
It is recited in the deed that the 
transferee, Bhagwandat, is the guru of 
Manbodh and that the property is gifted 
to Bhagwandat on that account. 
The plaintiff-respondent, Brij Bhukhan, 
who is cousin of Manbodh Singh, brought 
his suit foc pre-emption on the allegation 
that the transaction between Manbodh 
Singh and Bhagwandat was really one of sale 
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disguised in the form of a shankalapnama 
and that the sale consideration was Rs. 300. 
How this consideration passed to Manbodh 
Singh was stated by the plaintiff- respondent 
as follows :— 

The price of the property was not paid 
by Bhagwandat but was promised to be 
paid at some future date and as security 
for the promise, Bhagwandat made a 
usufructuary mortgage of certain prop- 
erty of his in favour of Manbodh Singh's’ 
cousin, Mahabir Singh as benamidar in 
lieu of Rs. 300, the sale consideration. It 
was suggested that no consideration really 
passed in regard tothe mortgage and that 
when Bhagwandat would redeem, he 
would pay Rs. 300, the price of the property 
in dispute, to Manbodh Singh. In the 
meantime the usufruct of the property 
would go to Manbodh Singh by way of 
interest on the unpaid price ofthe property 
in suit. 

The defence was that the transaction 
in question was a shankalap and not a 
sale and that the market value of the 
property was Rs. 1,000. Evidence was 
produced by the plaintiff-respondent to 
prove in a direct manner that the transac- 
tion actually settled between Manbodh 
Singh and Bhagwandat was one of sale 
but this evidence has been distelieved by 
both the lower Courts. The learned 
Munsif was, however, of opinion that 
irrespective of the direct evidence pro- 
duced by the plaintiff, there were cir- 
cumstances which went to prove that the 
transaction was really one of sale and, 
as another mortgage was made by 
Bhagwandat, on the date of the shankala- 
pnama, in favour oi Manbodh Singh's 
other cousin Dasrat Singh for another 
sum of Rs. 300, he held that the con- 
sideration for the sale was Rs, 600 and 
not Rs. 300 28 stated by the plaintiff, 
He, therefore, decreed the suit on condition 
of payment of Rs. 600. Bhagwandat, 
appellant, went in appeal to the District 
Judge who upheld the findings of the 
learned Munsif and dismissed the appeal. 

Bhagwandat comes here in second 
appeal and the only question is whether 
the transaction of June 17,1931, was a 
shankolap or a sale. I have heard the 
learned Counsel for both parties at some 
length and am definitely of opinion that 
the Courts below were right in their 
finding. In the case of Mohammad Ishaq 
v. Fahimunnissa (1), it was held by Sir 

(1) 118 Ind. O33, 263; 5 O WN 825; A I R 1923 
Oudh 472. 


N 
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Louis Suart, C. J. and the present Acting 
Chief Judge ihat where parties have really 
entered into a sale transaction but have 
disguised it under the mask or cloak 
of a different transaction, the Oourt must 
look to the real nature of the transaction 
for the purpose of determining whether 
it could be subject, to the right of pre- 
emption or not and this view has very 
recently been affirmed by a Full Bench 
of this Court. It wassought to distinguish 
the case just referredto from the present 
case on the ground that while in that 
case it was found as a fact that the 
transaction entered into by the parties 
was really one of sale in the present 
case the evidence on this point was 
disbelieved, but this does not, to my mind, 
make any difference so long as it can 
be held that the transaction in question 
was really one of sale but was disguised 
in the form of a different transaction, 
In the present case there are ample reasons 
to take this view. To begin with, there 
is reason to doubt even the truth of the 
allegation that Bhagwandat was the guru 
of Manbodh Singh. One of the defendant’s 
own witnesses staied that Manbodh Singh 
adopted Bhagwandat as his guru seven 
or eight years ago while Manbodh Singh 
himself says that he became Bhagwandat's 
chela four or five years ago. Then, one 
-of the reasons given inthe shankalapnama 
for making the shankalap is that Manbodh 
Singh is issueless but in view of the fact 
that he is only forty years of age and 
has a wife living, this reason can hardly 
be said to be satisfactory. Further, the 
fact that no zemindari property was left 
to Manbodh Singh after the shankalap 
also renders the shankalap improbable. 

Looking to the mortgages made in 
favour of Mahabir Singh and Darsat Singh, 
cousins of Manbodh Singh, we find the 
following facts. 

Both the mortgages were made on the 
very date on which the shankalapnama 
was executed, The stcry was that the 
consideration for bcth the mortgages was 
paid to Bhagwandat prior to the-execu- 
tion of the mortgage deeds, bat no 
receipt for either of the two sums was 
taken or produced. It was said that this 
money was required by Bhagwandat for 
pilgrimage but one of his own witnesses 
stated that he never saw Bhagwandat 
going on a pilgrimage. It is also difficult 
to believe that Mahabir Singh and Dasrat 
Singh charged no interest on the money 
said to have been advanced by them to 
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Bhagwandat several months before the 
date of the mortgages. Mahabir Singh 
not only had to admit that he was himself 
in debt but also that he advanced Rs. 300 
to Bhagwandat after raising money by 
sale of grain. Further, Mahabir Singh 
could not say who purchased the stamped 
papers for the mortgage deeds or what 
was the value of those papers. 

All the above facis constilute strong 
circumstantial evidence to show that the 


transaction in question was really one 
of sale disguised in the form of 
shankalap. 


The appeal is, therefore, dismissed with 


costs. f 
D. Appeal dismissed. 


pa 
ALLAHABAD HIGH COURT 
Full Bench 
Criminal Appeal No, 102 of 1934 
August 20, 1934 
SULAIMAN, C. J., KENDALL AND 
BaAJPAT, JJ. 
MOHAMMAD MEHDI AND OTHEns— 
ACOUSED—ÅPPELLANTS 
VETSUS 
EMPEROR—Ovposite Party 
Registration Act (XVI of 1+08), ss. 83, 81, 8’—Prose- 
cution under s. 88—frevioussanction of Registration 
Authorities—Necessity of— Subsequent sanction, if 
sufficient—Offences under ss, 81, 52—Nature of— 
Criminal Procedure Code \Act V of 1898), ss. 532, 
537, 215, 434, 438— 5. 532 or s, 537, tf can cure defect 
of want of sanction —Power of High Court to question 
commitment on question of law—Irregular commit- 
ment—Duty of Sessions Judge—Reference to High 
Court—Criminal trial, a 
It is absolutely essential that permission of the 
Registration Authorities should be obtained before the 
prosecution of a person under s. 83, Hegistration Act. 
Prosecution unders.t3 without such previous sanc- 
tion is illegal. When it has not been obtained, sub- 
sequent sanction will not cure the want of it. 
Similarly neither s. 532 nor s. 937, Criminal Procedure 
Code, will cure the defect of want of such permis- 
sion. [p. 672, col. 1.] f l 
The offences contemplated in ss. 81 and 82, Regis- 
tration Act, are principally offences committed 
against the Registering Authorities, though of course 
indirectly private persons may also be injured there- 
by. Consequently, a person wishing to take advant- 
age of the provisions of ss. 81 and 84, should follow 
the procedure laid down in the Act. [p 670, col. 2.) 
Section 532,Criminal Procedure Coue, does not apply 





_to acase where there is no question that the Magistrate 


who committed the accused for trial to the Court of 
Session had the power todo so, but the only defect 
is that there was no previous sauction. Emperor v, 
Madhav Laxman (11), followed. [p. 672, col, 2.] 

The High Court has ample powers under s. 43) 
to quash a commitment on a questiou of law, 
When a matter is brought before the High Court 
and it appears that the order of commitment 
was illegal the High Court will quash the com- 
mitment, and may either drop the proceedings 
altogether or act under s, 439 read:with 8. 423 of the 
Qode, and order a fresh inquiry. Lp. 673, col, 1, 
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A Magistrate can take cognizance of an offence on 
a complaint filed before him; but a Sessions Judge 
can take cognizance ofa casa only when a case has 
been properly committed to his Court. If the com- 
mitment is wholly illegal and is not merely irregular, 
so that the defect cannot be cured by him, the Ses- 
sions Judge hasno option but to refer the case to 
the High Court [tbid} 

Cr. A. from an order of the Sessions 
Judge, Fatehpur, dated September 25, 


1933, 
Order of Reference. 


Bajpai and Collister, JJ —This and the 
connected matters raise certain important 
questions of law on which there is by no 
means uniformity of opinion and we have 
come to the conclusion that the questions 
of Jaw should be referred to a Yul 
Bench. We propose to state the facts so 
far as might be necessary to make our 
referring order complete and to obviate 
the necessity of the Full Berch going 
into questions of fact. 

The District Authorities at Fatehpur were 
of the opinion that certain persons had 
committed forgery and had also committed 
fraud on the law of registration. They 
therefore started their prosecution under 
s. 467, Penal Code, and s. 82, Registration 
Act. The questions of law that arise in 
the case cenire round the prosecution 
under s. 82, Registration Act. The charge 
sheet by the Police was completed on 
November 21,1981, and the case started 
before the Committing Magistrate. It is 
said that the prosecution was vitiated be- 
cause of the prohibition contained in s. 83, 
Registration Act. That section runs as 
follows : f ; 

“A prosecution for any offence under this Act 
coming to the knowledge ofa registering officer in 
bis official capacity may be commenced by or with 
the permission of the Inspector-General, the Branch 
Inspector-General of Sindh, the Registrar or the 
Sub-Registrar, in whose territories, District or 
Sub-District, as the case may be, the offence has 
been, committed.” 

This section has been interpreted by 
geveral High Courts and every one who 
had to comment on this provision, has had 
to say that it is not happily worded and 
that is the reason why there is such a 
divergence of opinion. There is a rea- 


soned decision of the Madras High Court ` 


which takes the view that this is only 
an enabling provision and does not pro- 
hibit the institution of a prosecution in 
other ways: In re Pirumu Nadathi (1). 
Other High Courts have followed this 
view without giving any detailed reasons. 


(1) 38 Ind. Oas. 976; A IR 1918 Mad 439; 40 M 
880; 21 ML T118; 5 L W414; 18 Cr. L J 416, 
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We shall mention those ceses presently. For 
the opposite view there is a considered 
judgment of the Rangomn High Court in 
Nga Pan Caing v. Emperor (2). Some 
learned Judges of other High Courts have 
also taken a similar view, but there 
again, the reasons are not given. The 
position therefore is that for the view that 


no permission is necessary, we have the. 


following cases: Gopinath v. Kuldip Singh 
(3), In re Pirumu Nadathi (1), In re Palani 
Goundan (4), Indrani v. Rant Badi Dulatya 
(5) and Gobindia v. Emperor (6). 

The Allahabad High Court has con- 
sistently held that the permission of the 
authorities mentioned in s. 83 is necessary 
before the prosecution can be commenced. 
This view has been taken in Husain Khan 
v. Emperor (7), Emperor v, Jiwan (8), 
Mohan Lall v. Emperor (9), Husain Khan 
v. Emperor (10), Queen Empress v. Batesar 
Mandal (11) and Nga Pan Caing v. Em- 
peror (2), 

The case before the Committing Magis- 
trate, as we said, started on November 
23,1931, and it has been argued by the 
defence ihat all subsequent proceedings 
are vitiated by the initial infirmity in the 
prosecution case. It was, however, con- 
tended by the learned Government Advo- 
cate that even if the proceedings before 
the Committing Magistrate were invalid 
for want of permission obtained from the 
Registration Department, the defect was 
cured by the letters of the Inspector- 
General of Registration printed at p. 32 
of our record. There is a small point 
connected with this letter and it is to 
the effect that this letter is signed by the 
personal assistant and not by the Ins- 
pector-General and therefore the permis- 
sion cannot be said to be a proper per- 
mission. We do not think that there is 
any substance in this plea. The letter 

(2) 99 Ind. Oas 40'; AI R 1927 Rang. 61; 28 Or, L 
J 145; 4 R437; 5 Bur. LJ 156. 

(8) LL O 56, 

(4) 62 Ind. Cas, 562; AI R1921 Mad. 140; 22 Or. 
LJ 56, 4OM LJ21i; 13L W 195; (921) MW 
144; S9MLT 141. 

(5) 87 Ind Cas 913: A I R 1925 Nag. 344; 26 Cr. 
L J 1025;?1 N L R 167. 

(6) &l Jnd Cas 124; A I R 1924 Pat, 754: 25 Cr. L 
J 636;5 PL T 372; (1924) Pat. 199; 2 Pat. L R 
162 Or 

(7) 36 Ind. Cas 115; A I R 1916 All, 6t; 17 Cr. L 
J 485; 33 Add; 1+} A LJ 412. 

(8) 27 Ind Cas, 208; A IR 1915 All, 114; 16 Cr. L 
J 144; 37 A 107. 

(9) 64 Ind. Cas.112; A IR 1921 All. 205; 22 Cr. L 
J 790; 19 A LJ 813. 

(10) £9 Ind. Cas. 6?0; A I R1917 All, 410; 18 Cr 
LJ 546; 39 A 293; 154 LJ135. 

(11) 10 0604. 
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purports to be from S.S, L, Dar, Esqr., 
I. ©. S., Inspector-General of Registration, 
United Provinces, Lucknow, and is signed 
by the personal assistant for the Inspec- 
tor-General. We are definitely of the 
opinion that thia permission is in form 
and regular as far as it goes. The point 
still remains whether the permission ob- 
tained on August 28, 1933, can validate 
the prosecution. It has been boldly con- 
tended by the defence that this cannot 
legalize the prosecution inasmuch as the 
prosecution was commenced in November 
1931 and the phraseology of s. 83, Regis- 
tration Act, suggests that the prosecution. 
may not commence without permission. 
The learned Government Advocate, how- 
ever, argues that the ‘permission was 
obtained before the trial started in the 
Court of Session on September 9, 19383, 


, and the prosecution of the accused really 


wv of ‘the proceedings 


x Code, 


„that goes on before him. 


commenced when the case was ripe for 
hearing before the learned Sessions Judge. 
The proceedings before the Committing 
Magistrate were in the nature of an 
inquiry. This again is a question of some 
difficulty and we propose torefer this point 
also to the Full Bench. 


In this connection, it was further argued 
that the appeal before us is an appeal 
against an acquittal, an act of the learned 
Sessions Judge, and as such, if is only 
the proceedings before the learned Sessions 
Judge which have got to be scrutinized. 
The proceedings before the Committing 
Magistrate, although they may be en- 
joined under the law, do not form part 
before the learned 
Sessions: Judge. It is said that if any 
irregularities and mistakes have been 
committed by the Committing Magistrate 
they do not vitiate the trial before the 
learned Sessions Judge. A wrong com- 
mitment can be quashed only by the High 
Court under s. 215, Criminal Procedure 
and the learned Sessiins Judge 
has got to accept the commitment and 
if any illegality or irregularity of the 
Committing Magistrate is pointed out to 
him, all that he can do is to remove it so 
far as he is concerned in the trial 
Reliance is 
also placed on s8. 632, Criminal Procedure 
Code, which ‘provides that : 


“It any Magistrate or other authority purporting 
to exercise powers duly conferred, which were not 


=~ so conferred, commits an accused person for irial 


before a Court of Session or High Court, the Court 
to which the commitment is made may, after 
perusal of the proceedings, accept the commitment 
jf itconsiders that the acoused bas not been in- 
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jured thereby, unless during the idguiry and beford 
the order of commitment, objection was made on 
behalf either of the accused or of the prosecution 
to the jurisdiction of such Magistrate or other 
authority.” 

It does not. appear from our record, aor 
is Counsel for the defence in a position 
to enlighten us as to when this point 
was actually taken on behalf of the accus- 
ed or whether the authorities discovered 
this defect themselves and tried to cure 
it by a reference to the Inspector-General 
of Registration. The case of Queen. Em- 
press V. Bal Gangadhar Tilak (12), was cited 
by the learned Government Advocate. 

The questions that we refer to the Fulk 
Bench are: (1) Is permission of the au- 
thorities mentioned ins. 8', Registration 
Act, necessary before an accused can be 
prosecuted under s. 82, Registration Act ? 
(2) Does the permission accorded by the 


Inspector-General of Registration on 
August 28, 1933, validate the trial ? 
On return of the opinion of the Full 


Bench the case will be listed before us. 
We, therefore, send the record of the 
case with our referring order to the 
Hon’ble the Chief Justice with the re- 
guest that he will be pleased to con- 
stitute a Full Bench in order to decide 


the points referred by us. 


Messrs. S. N. Verma, Mohabub Alam and 
Shankar Lal Tewari, for the Accused. 

The Government Advocate and Mr. R, 
Masud Hasan, for the Crown. 

Opinion.—Two questions have been re- 
ferred to the Full Bench by the Divi- 
sion Bench before which the appeal 
came up for hearing. These are: (1) Is 
permission of the authorities mentioned in 
s, 83, Registration Act, necessary before 
an accused can be prosecuted under s. 82, 
Registration Act? (2) Does the permission 
accorded by the Inspector-General of 
Registration on August 28, 1933, validate 
the trial ? 

Tt appears that the accused persons 
were prosecuted under s. 467 read with 
s. 471, Penal Code, and under s. 82, 
Registration Act (XVI of 1908). The case 
against them was that a forged document 
purporting to bear the thumb-impression 
of another person was executed and then 
presented for registration before the Sub- 
Registrar and a false person was identified 
as the executant. No permission of either 
the Inspector-General or the Registrar or 
the Sub-Registrar was obtained before the 
inquiry was made by the Magistrate. He 
took action on the complaint made by a De. 

(12) 22 R 112. 
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puty Collector who was hearing a mutation 
case following upon the registration of the 
disputed document. The learned Magis- 
trate committed the accused to the Sessions 
Court, The order of reference assumes 
that no objection was taken on behalf of 
the accused before the Magistrate as to 
the absence of permission. The Sessions 
Judge appears to have accepted thecom- 
mitment, fixed a date for the trial and 
then took evidence. Before the hearing 
commenced a letter was received, which 
had been signed on behalf of the Inspector- 
General of Registration and which granted 
the permission. The learned Sessions 
Judge after concluding the trial came to 
the conclusion that the want of sanction 
was a fatal defect to the prosecution. He 
then acquitted the accused on the main 
ground that no such sanction had been 
obtained before the commitment to his 
Court. : 


The Government have appealed from the 
order of acquittal, but this Full Benchis 
concerned with the two questions of law 
which have beenreferred to it for answer. 
Part 14, Registration Act, provides penalties 
for certain offences. Under s. 81 there is 
a penalty for incorrectly endorsing, ccpy- 
ing, translating or registering a document 
with intent to injure some person. Then 
under s. 82, whoever intentionally makes 
a false statement, whether on oath or not, 
or intentionally delivers to a register- 
ing officer, a false copy or translation of a 
document, ete., or falsely persunates another, 
and in such assumed ` character presents 
any document, or makes any admission or 
abets anything made punishable by the 
Act, is punishable with imprisonment fora 
term which may- extend to seven years 
or with fine, or with both. Sub-s, (7), reads 
as follows: ‘A prosecution for any offence 
under this Act, coming to the knowledge 
of a registering officer in his official 
capacity, may be commenced by, or with 
the permission of the Inspector-General 
EENEN „the Registrar or Sub-Registrar in 
whose territories, district or sub-district, 
as the case may be, the offence has been 
committed.” Sub-s. (2) provides as follows: 
“Offences punishable under this Act shall 
be triable by any Court or Officer exercis- 
ing powers not less than those of a Magis- 
trate of the Second Class.” 


The language of the section is ad- 
mittedly very unhappy and has been the 
source of considerable divergence of opinion. 
The first difficulty is caused by the use 


MOHAMMAD MEHDI V. EMPEROR 


15910 

of the word “may,” and it has been 
suggested in some cases that the section 
is not mandatory, but only directory, and 
that a private person can starta prosecu- 
tion under s. 83, Registration Act, even 
without the permission mentioned therein. 
The argument is thatthe object of insist- 
ing on permission is for regulating 
the conduct of the registration authorities, 
and the section does not prevent private 
individuals from prosecuting accused per- 
sons under the section. On the other hand, 
it has been suggested that the word “may” 
in the section stands for the word “must” 
and the section is mandatory. There is 
difficulty in this view, because it could 
not have been intended that the Inspector- 
General of Registration or the Registrar 
or the Sub-Registrar is bound to commence 
a prosecution. Of course, if the intention 
of the Legislature had been that there 
is an absolute prohibition against the 
commencement of any prosecution without 
previous permission, the more appropriate 
phraseology to use would have been “no 
prosecution shall be commenced without 


the permission, etc.” The language 
unfortunately is not so clear. 
But it is obvious that ss. 81 and 6&2 


create new offences which do not neces- 
sarily come within the scope of the provi- 
sions of the Penal Code. It is also clear 
that in some cases a higher maximum of 
punishment is prescribed than is the case 
under the corresponding sections of the 
Penal Code.-If an act amounts to an 
offence under any other law, it is open 
to .aprivate individualto file a complaint 
and have the accused person convicted; 
but if he wishesto take advantage of the 
provisions of ss. 81 and 82 of the Act, it 
is necessary that he should follow the 
procedure laid down in the Act. The 
necessary result of taking a contrary view 
would be that private persons would be 
entitled to file complaints against regis- 
tering Officers, although the higher re- 
gistration authorities have inquired into 
the matter and are satisfied that no offence 
has been committed and refuse to give 
permission for their prosecution. ‘The 
offences contemplated in these sections are 
principally offences committed against the 
registering authorities, though of course 
indirectly private persons may also: be 
injured thereby. 

So far asthe rulings in this Court are 
concerned, they are all one way. We may 
refer to the case of Emperor v. Jiwan (13) 
Husain Khan v. Emperor (7), Husain 
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Khan v. Emperor (10) - and Mohan Lall v. 


Emperor (9). 

In Husain Khan v. Emperor (7) 
Richards, ©. J., pointed out that 
s. &3 was neither very clear nor gram- 
matical, but that it should be borne in 
mind that the offence wasthe creation of 
the Registration Act and finds no place in 
the Penal Code, and that therefore, an 
accused person is entitled to the benefit 


of any ambiguity in the provisions 
of the Act. The learned Chief Justice 
considered that it was certainly not 


unreasonable to hold that a prosecution 
for an offence under s. 82 should not be 
commenced without the permission referred 
to inthe section. He rejected the con- 
tention that the permission mentioned 
theiein referred to permission by a re- 
gistering authority only for the reason 
that the different registering authorities are 
the very persons who are named by the 
section as the persons who should grant 
the permission. He agreed with the view 
previously expressed by Tudball, J., in 
Emperor v. Jawan (18), and held that the 
conviction and sentence under s. 83, in 
the absence of the previous permission, 
must Leset aside. At the bar the Full 
Bench case of the Calcutta High Court: 
Gopinath v. Kuldip Singh (8, was cited 
before him, but he did not followit. On 
the other hand, the Calcutta High Court, 
in Gopinath v. Kuldip Singh (3), overruling 
the previous decision of a Bench of that 
Court, expressed the opinion that under 
s. &3 ibis not necessary that some one of the 
officers who are mentioned in that sec- 
tion must have given previous permis- 
sion to institute proceedings. They con- 
sidered that the provisions ofs. 83 were 
not obligatory, but they rather seemed to 
be intended for the purpose of enabling 
Officers of the Registration Department, when 
théy saw fit, to prosecute any person under 
the Act. Beyond this they gave no further 
reason. It may be pointed out in this 
connection that s. 83 does not merely 
enable Officers of the Registration Depart- 
ment tc institute any prosecution, but 
it enables private citizens to do so with 
the previous permission of such Officers. 
If a mere departmental discipline were 
intended, it could have been provided by 
mere Rules. 

The Madras High Court. in Queen 
Empress v.Vythilinga (14), followed the 

(18) 27 Ind Cas. 208; A IR 1915 All, 114; 16 Cr. 


Ls 144; 37 A 107; 13A LJ 4. 
(14) 11 M 500. 
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view of the Full Bench of the Calcutta 
High Conrt without giving any additional 
reason. But the matter was considered 
very carefully by a Division Bench of the 
Madras High Court in In re Pirwmu 
Nadathi (1), and both the Judges came to 
the conclusion that permission was not 
absolutely necessary. Ayling, J., pointed 
out that the wording of s. 83 was far 
from clear, but, on a consideration of the 
section, he felt inclined totake the same 
view as the Full Bench of the Calcutta 
High Court had taken. Napier, J., also 
said that the question was one on which 
it was possible to arrive at- a different 
conclusion, and admitted that he had had 
great difficulty in arriving at his conclu- 
sion. This case was followed by the Madras 
High Court in In re Palani Goundan (4), 
and by a Single Judge of the Patna High 
Court in Gobinda v. Emperor (6), and also 
by the Nagpur Judicial Commissioner's 
Court in Indrani v. Rani Badi Dulaiya <5). 
The question has since been re-examined 
at considerable length by a Division 
Bench of the Rangoon High Court in Nga 
Pan Caing v. Emperor (2). Both the 
learned Judges have examined almost 
every aspect of the question, and have 
come to the conclusion that the view 
expressed previously in the Allahabad 
cases was correct, and they have adopted 
that view in preference to the view express- 
ed by the Calcutta and Madras Courts. 
With perhaps one exception, namely, that 
the word “may” has been used in the 
section in the sense of ‘must be,” we 
agree with the numerous reasons given by 
the learned Judges in respect of the view 
they have taken. 

Apart from ths difficulty caused by al- 
lowing private persons to drag registering 
officers in the criminal Courts in spite of 
the refusal of the registration authorities 
to grant permission, there is the fact that 
s. 82 would make mere false statements 
made before a Sub-Registrar, though not 


.on oath, punishable with imprisonment for 


seven years, whereas a statement made on 
oath may be punishable under s. 193 only 
with three years. It is also to be noted 
that the provisions in the earlier Act of 
1866, were far more stringent, as they pro- 
vided for a prosecution to be instituted by 
the registration authorities only provided 
that the prosecution for an offence under 
the Act, might be instituted by the regis- 
tration authorities, but in the case ofa 
Sub-Registrar with the sanction of the Re- 
gistrar. It is also clear that if it had been 
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the intentiêh ôf the Legislature that private: 


‘citizens should have the right to start a 
prosecution there would be,no point in pro- 
‘viding that the prosecution might be com- 
‘menced by or with the permission of the 
registering authority. This appears to be 
the latest. well-considered judgment agree- 
ing with the views previously expressed 
by three learned Judges of this Court. We 
see absolutely no reason to differ from that 
wiew because in our opinion that is the 
‘only reasonable interpretation that can be 
put on e. 83 of the Act. 

The second question that has been re- 
ferred to us is whether the belated, permis- 
sion by the Inspector-General of Registra- 
tion validated the trial, As in our opinion, 
it was absolutely essentiel to obtain the 
previous sanction of the registration autho- 
rities, the prosecution of the accused under 
s. 83 of the Act, was certainly illegal and 
contrary to the provisions of that section. 
‘The learned Government Advocate has 
urged before us that the defect was cured 
in this case because permission was oh- 
tained before the trial commenced in the 
Sessions Court. His contention is that 
under s. 532, Criminal Procedure Code, it 
was open to the Sessions Judge to accept 
the commitment in spite of the defect, and 
that that defect must be deemed to have 


been cured because subsequently the per- ` 


mission was obtained. He further contends 
that the omission to obtain this permission 
in time was a mere irregularity and is 
cured by s. 537 of the Code. 

In our opinion s. 537 can have no ap- 
plication to this case. So far as the High 
Court is concerned, s. 537 can be applied 
against an applicant who wants to have 
an order or sentence passed by a Sessions 
Court set aside, and the High Court would 
refuse to set aside on account of any error, 
omission or irregularity, etc., if no failure 
of justice has been occasioned. In this case 
the order of acquittal is in favour of the 
accused persons, and they donot want to 
have it set aside on any ground of error, 
omission or irregularity. The learned 
Government Advocate also does not want 
to have that order set aside on the ground 
of any such error, omission or irregularity. 
His contention really is that the learned 
Sessions Judge has erred in law in holding 
that the prosecution was illegal. He, how- 
ever, further contends that the order of ac- 
-quittal is illegal. 

-As far as s. 532 is concerned, it appears 
to us that that section does not apply toa 
-gase where the prosecution is illegal on the 
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ground of want of such permission; In the 
first place, s. 537 used to have a subsequent 
cl. (b), dealing with the want of, or any 
irregularity in, any sanction required by 
s. 195, etc. This has'been deleted. The 
deleted clause suggesis that want of sanc- 
tion was not contemplated in s. 532. Sec-. 
tion 532 deals with cases where a Magis-. 
trate, purporting to exercise powers of 
commitment which are not so conferred. 
upon him, commits an accused person for 
trial before the Sessions Court. In the pre- 
sent case there was no question as to the - 
competence of the Magistrate. He wasa 
Magistrate of the First Class, who was 
perfectly competent to inquire into a crimi-, 
nal case. and to commit the case to the 
The main defect was that 
the prosecution was illegal for want of, 
sanction. We agree with the view ex-: 
pressed by the Bombay High Court in 
Emperor v. Madhav Laxman (15), that, 
s. 532 does not apply toa case where there . 
is no question that the Magistrate who 
committed the accused for trial to the Court 
of Session had the power to do so, but the, 
only defect is that there was no previous. 
sanction. In such a case the Sessions. 
Judge had no power to quash the commit- 
ment and direct a fresh inquiry, but the 


proper procedure was to make a reler-, 


ence to the High Court. ; 
That this is necessarily the correct inter- - 
pretation is obvious from sub-s. 2, s. 532; 
which provides that if the Sessions Court 
considers that the accused was injured or 
if such objection was so made, it shall 
quash the commitment and direct fresh - 
inquiry by a competent Magistrate. Where 
the Magistrate who has committed an ace, 
cused is not competent to commit an ac-. 
cused, the Sessions Judge may either, 
accept the commitment, if there is no in- 
jury to the accused and if no objection had 
been taken before the Magistrate, or may 
quash the commitment and then direct that - 
another Magistrate who is competent to 
commit the accused should inquire into the 
case. Obviously where there is a defect of, 
want of previous permission, there can be 
no competent Magistrate who can inquire 
into the matter. Section 532, therefore, | 
would not be applicable to such a case, - 
The learned Sessions Judge, therefore,.- 
should not have gone on with the trial when 
he was satisfied that the Magistrate had_ 
acted illegally in committing the accused 
to his Court in the absence of proper per-. 


(15) 48 Ind. Cas. 871; A I R 1918 Bom, 117; 20 
Or, LJ 71; 43 B 147; 20 Bom. L R 607, 
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¥mission, and. he felt that he himself had no 
power to try the case and convict the ac- 
cused; he should have reported the case 
to the High Court for the quashing of the 
order of commitment. The learned Sessions 
Judge has erred in acquitting the accused 

-when admittedly he had no jurisdiction to 
try them. 

A Magistrate can take cognizance of an 
offence on a complaint filed before him: but a 
Sessions Judge can take cognizance of a 

case Only when a case has been properly 
committed to his Court. If the commitment 
is wholly illegal and is not merely irregu- 
lar, so that the defect cannot be cured by 
him, the Sessions Judge has no option, but 
to refer the case lo the High Court, 
The learned Advocate for the accused has 
contended before us thats. 215 cannot ap- 
ply to this case because the Magistrate who 
committed the accused to the Sessions 
Court was not a competent Magistrate. 
We are unable to accept this contention. 
There was no question of incompetence of 
the Magistrate in this case. He was per- 
fectly competent under s. 206 to commit 
the accused to the Sessions Court within 
the meaning of s. 215, Criminal Procedure 
Code, but his commitment was illegal as it 
-was contrary to law. The High Court, 
therefore, has ample power under the sec- 
tion to quash the commitment on a question 
of law. When a matter is brought before 
the High Court and it appears that the 
order of commitment was illegal, the High 
Court will, of course, quash the commit- 
ment, and may either drop the proceedings 
altogether or act under s. 439 read with 
8. 423 of the Code, and order a fresh in- 
uiry. ; 

Our answers to the two questions referred 
to us are as follows: (|) Permission of the 
authorities mentioned in s. 83, Registration 
Act, is necessary before an accused can be 
prosecuted under s. 82, Registration Act. 
(2) The permission accorded by the In- 
spector-General of Registration on August 

28, 1933, did not validate the Sessions trial 
because the commitment to the Sessions 
Court was itself illegal, 
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LAHORE HIGH COURT. 
Criminal Appeal No. 915 of 1933 
January 3, 1934 
ABDUL Q WIR anv Rawat Lin, JJ. 
SHER BAHADUR -OConviot—AppaLuanr 

- versus 

EMPEROR—Oppostra PARTY 

Criminal Procedure Code (Act V of 1893),  s. 208 
(lX—Comnitting Magistrate not taking all evidence 
proposed by prosecution—Prosecution tendering some 
in Committing Court and reserving rest for Sessions — 
Commitment, if should be quashed, 

Under s, 203 (l, Oriminal Procedure Qode, the 
Committing Magistrate is bound to take all the 
evidence which the prosecution proposes to 
produce atthe trial. The prosecution cannot 
produce its evidence partly before the Oommitting 
Uourt and the rest before the Sassions Oourt for the 
first time. A committing order without having taken 
all the evidencsa proposed by the prosecution is bad 
in lawand a conviction, in such circumstances, by the 
Sessions Judge should be set aside and a fresh trial 
ordered to be held according to law after commitment 
in conformity with s. 208, Oriminal Procedure Oode, 
Jhabwala v. Emperor (1), explained. [p. 578, col 1.) 

Per Rangi Lal, J.-Tbe prosecution has no right 
to produce at the trial any evidence which had not 
been produced before the Committing Magistrate, 
although the Oourt can always use its discretion and 
allow tne production of further evidence. [p. 679, col. 1.] 

[Oase-law discussed. | 

Or. A. from an order of the Sessions 
Judge, Mianwali, dated June 24, 1933, 

Mr. Mohsin Shah, for the Appellant. 

Mr. Ram Lal, for the Crown. 

Abdul Qadir, J.—The appellant, Sher 
Bahadur, of village Thammewali, has been 
convicted by the Sessions Judge, Mianwali, 
of an offence under s. 302, Indian Penal 
Code, for having caused the death of one 
Din Mohammad of the same village on 
March 16, 1933, and has been sentenced 
to death. There was a second charge 
against him under s. 307, Penal Code, for 
an injury caused to Allah Yar, and in 
that connection be has been convicted under 
s. 325, Penal Uode, and sentenced to two 
years’ rigorous imprisonment. He hag 
appealed through Jail. Mr. Mohsin Shah, 
who has been engaged by the Crown to 
argue his appeal, raises a preliminary 
objection that the commitment of his 
client to the Oourt of Session was bad in 
law and should be quashed. Mr. Ram 
Lal, Government Advocate, argues in 
reply, that the commitment was in ac- 
cordance with law and that the objection 
is based on an incorrect interpretation of - 
s. 208, Oriminal Procedure Oode, Lengthy 
arguments have been addressed to us on 
this point. The parties have not yet been 
heard on the merits of the case. 

A reference to the proceedings that 
ended in the committal of Sher Bahadur 
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to the Court of Session, shows that when 
he was brought before the District Magis- 
trate, Mianwali, who was the Committing 
Magistrate in this case, a calendar of 
witnesses was submitted by the prosecu- 
tion, indicating that they had sixteen 
witnesses, but proposed to produce only 
eight of them in the Court of the Com- 
mitting Magistrate, as their testimony ap- 
peared to be sufficient to establish a 
prima fuciecase. There was a note on the 
calendar to the effect that the remaining 
witnesses would be produced in the Sessions 
Court, if the accused would be committed 
to Sessions. There was no indication in the 
calendar as to the nature of the evidence 
which was expected to be given by each 
of the remaining witnesses, who were not 
to he summoned. The learned District 
Magistrate proceeded to record the 
statements of the eight witnesses pro- 
duced by the Crown, and, holding that 
their evidence was sufficient to establish a 
prima facie case against the accused, 
ordered his commitment. About two and 
a half months after the committal order, 
but before the commencement of the trial; 
Sher Bahadur applied to the Sessions 
Judge, asking him to take action under 
s. 215, riminal Procedure Code, and to 
report the case to the High Court for 
quashing the commitment on the gronnd 
that all the evidence for the prosecution 
had not been recorded by the Committ- 
ing Magistrate hefore ordering his com- 
mitment. The learned Sessions Judge 
refused to consider this application and 
proceeded with the trial, leaving the ques- 
tion of the legality of the commitment 
order to the dealt with by the High 
Court, when considering the propriety of the 
conviction. 

On behalf of the appellant, Mr. Mohsin 
Shah argues that s. 208 (l), Criminal 
Procedure Code, lays down that the 
Magistrate is bound under that section to 
take all such evidences as may be pro- 
duced in support of the prosecution or on 
behalf of the accused or as may be call. 
ed for by the Magistrate before he de- 
cides to commit an accused person to 
Sessions. He contends that the words 
“all such evidence as may be produced 
in support of the prosecution” mean all 
the evidence on which the prosecutor 
proposes to rely at the time of the trial 
and do not leave him an option tu produce 
part of that evidence before the Committ- 
ing Magistrate and the other part before 
the Sessions Judge. He adds that this 
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is the only reasonable construction that 
can be placed on the above quoted words 
in el. (1),s. 208, Criminal Procedure Code, 
and is in conformity with the practice that 
has hitherto prevailed in this Province, as 
well as in other parts of India. : 

Mr. Ram Lal, on the other hand, lays 
stress on the words “may be produced” 
in the said clause, as showing that an 
option is given to the prosecutor to pro- 


duce any number of witnesses which he- 


deems necessary to establish a prima facie 
case against the accused, and to produce 
the rest of his evidence in the Court of 
Session. He admits that the practice of 
producing before the Committing Magis- 
trate all the witnesses that the prosecu- 
tion intended to be produced at the trial 
has hitherto prevailed, but he says that 
the law on this point has not been 
correctly understood or applied. He 
supports this view by referring to a recent 
pronouncement of the Allahabad High 
Court in Jhabwala v. Emperor (1), where Sir 
Shah Muhammad Sulaiman, C. J., and 
Young, J., have expressed the opinion that it 
is not necessary th st 

“the prosecution should place before the Court 
all the evidence on which they wish to rely, but 
after evidence has been taken, which is sufficient 
to make out a prima facie case, it is not neces- 
sary to call further evidence. Similarly, if there 
is a mass of evidence tending to prove the same 
point, it is not necessary that all such evidence 
should be produced inthe Magistrate's Court before 
the charge is framed. Notice of all evidence to 
be produced in the Sessions Court ought, however, 
to be given to the accused before the trial, otherwise 
he would be prejudiced.” 

Another case cited by Mr. Ram Lal 
is Khan Muhammad v. Queen-Empress 
(2), in which Plowden, J., observed that 

“there was no provision either in the Evidence Act 
or in the Oriminal Procedure Mode, which empower- 
ed, much less required, a Sessions Judge to refuse 
to take the evidence of a relevant witness tendered 
for the prosecution, merely because he had not 
been examined before the Committing _Magistrate.” 

Mr. Ram Lal also refers to Phanindra Nath 
Mitra v. Emperor (8) which lays down that 

“s, 347, Criminal Procedure Code, cannot be read 
as subject to s. 208, so as to render it imperative 
on a Magistrate, aftér he has decided to commit 
the case to the Sessions, to allow the accused to cross- 
examine the prosecution witnesses and to call witnes- 
ses in his defence.” i 

Reference is also made to a Single Bench 
decision of the Madras High Court, In 
re Sessions Judge, Madura (4), which fol- 


(1) 145 Ind, Cas. 481; A I R1933" All. 690: (1933) ~ 


AL J799; L Rid A 259 Or; 34 Or.LJ 967; GRA 
65; (1933) Or. Cas. 1202. 

(2) 1 P R1889 Or. 

(3) 1 Ind. Cas. 469; 36 C 48:8 Or. L J 221; 120 W 
N 1014. 

(4) 26 Ind. Oas. 152; A I R 1915 Mad. 947 15 Or. 
LJ 704;17 ML T 83. - 
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lows Phanindra Nath Mitra v. Emperor 
(3), and holds that the discretion given 


£ 


to a Magistrate to commit a case to the 


Sessions under s. 347, Criminal Procedure 
Code, is neither restricted nor taken away 
~ merely because he issues summons to the 
defence witnesses under s8. 212, Criminal 
Procedure Code, and examines them. 
The reply of Mr. Mohsin Shah is that 
the remarks made by the learned Judges 
_of the Allahabad High Court in Jhabwala 
v. Emperor (1), were obiter dicta on a 
point that does not appear to have been 
argued before them for decision that the 
dictum of the learned Judge in Khan 
Muhammad v. Queen- Empress (2), states 
the law much too broadly and does not 
appear to have been followed in any 
subsequent casein the Punjab Chief Court 
or inthe Lahore High Court, that Phanin- 
dra Nath Mitra v. Emperor (3), does not 
lay down the law correctly and that In 
re Sessions Judge, Madura (4), cannot help 
the contention put forward on behalf of 
the Crown as it follows Phanindra Nath 
Mitra v. Emperor (8). With regard to the 
last mentioned case, he points out that 
the view taken in it was not approved by 
-a Division Bench of the Madras High 
Court in Sessions Judge of Coimbatore v. 
onen Kumara Kangaya Mantrediyar 
5). ; 
In discussing Jhabwala v, Emperor (1), 
Mr. Mohsin Shah draws our attention to 
the fact that the Allababad High Oourt 
appears to have been influenced mainly 
by s., 347, Criminal Procedure Code, which 
runs as follows: : 
“Tf, in any inquiry before a Magistrate or in any 
“frial before a Magistrate before signing judgment, 
it appears to him at any stage of the proceedings 
that the case is one which ought to be tried by the 
Court of Session or High Court, and if he is 
empowered to commit for trial, he shall commit the 


accused under the provisions hereinbefore con- 
tained.” 


He contends, however, that the import- 
ance of the last words of the section 
“appears to have been overlooked by the 
learned Judges of the Allahabad High 
Court in making the pronouncement under 
consideration, and according to those words 
it is necessary to follow the provisions of 
Chap. XVIII, which deals with cases triable 

y the Court of Session. Reliance is also 
placed in this connection on a Full Bench 
decision of the Lower Burma Ohief Court(con- 
sisting of the Chief Judge and four Judges 


of the said Court, one of whom dissented), 
x 

(5) 17 Ind. Oas. 410; 36 M321; 13 Or. LJ 778; 23 
M L J 368; (1912) M W N 1243; 13 ML T 116 
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i.e., Emperor v. Channing Arnold (6).1n 
that case the learned Chief Judge made 
the following observations: 7 

“Perhaps the strongest reason for holding that 
s. 347 ia no way overrides and in no way dispens:s 
with the obligation of following Ohap. XVIII is that 
in that chapter the Legislature has laid down pro- 
visions for procedure before commitment some of 
which were obviously intended, and rightly intend- 
ed for the benefit of accused persons” 


Apart from the authorities relied upon 
by Mr, Mohsin Shahhis main argument 
is that the careful perusal of Chap, XVIII, 
i. e„ B85- 20310 220, which deal with in- 
quiry into Sessions cases, shows that the 
Legislature intended that the Committing 
Magistrate should examine all the witnesses 
which the prosecution wanted to produce 
at the trial. Particular stress is laid on 
s. 219, Criminal Procedure Code which 
empowers the Committing Magistrate to 
summon and examine supplementary wit- 
nesses after the commitment and before 
the commencement of the trial. It is urged 
that aclear inference can be drawn from 
s. 219 that incase of inquiries under Chap. 
XVIII, all witnesses were to go to the Ses- 
gions Court after being examined by the 
Committing Magistrate. The reason for this 
provision appears to be to give the accused 
an opportunity of knowing before his trial, 
what the witnesses are going to state 
against him. It isargued thatifthe in- 
tention of the Legislature had been to allow 
any witnesses being produced by the 
prosecution before the Court of Session, 
without their having been examiried by the 
Committing Magistrate, it was not necessary 
at all to enact s. 219. It is conceded that 
this does not mean that a witness who has 
not been examined by the Committing 
Magistrate cannot in any case, be exa- 
mined in the Sessions Court, as s. 540, 


.Oriminal Procedure t'ode gives a wide dis- 


cretion to every Court to summon any 
witness before it who is expected to give 
useful information on the matter in dispute 
before the Court, and obviously that would 
be the,section applying to the examinaticn 
of any new witnesses in the Sessions 
Court who may besummoned by the Court 
if it thinks necessary to dosoin the interests 
of justice. Mr. Mohsin Shah refers to a 
direction given to Committing Magistrates 
in Vol. 3 ofthe Rules and Orders of the 
High Court and para. 8 of Ohap. 24-A, 
which is reproduced below: 

“Committing Magistrates should consult the Police 


reports to ascertain whether all the witnesses 
whose evidence would throw light on the case 


(6) 17 Ind. Cas. 813;6 LB R 12); 13 Orn L J 
877. 
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have been sent up by the Police. Jf not, they 
ahould becalied and their statements recorded,” 


He points ont that this direction was 
embodied intherules of the Court, when 
it was a ( hief Court (vide Vol. 2, Rules 
and Orders of the Chief Court of the 
Punjab, p. 153, para. 8). He argues that 
these directions, though they may not have 
the force of law, clearly indicate that the 
High Court considered it necessary not 
only that all the witnesses that are to be 
relied on by the prosecution should be 
examined by the Committing Magistrate, 
but they also felt that any olher witnesses 
who may beina position togive useful 
yformation in the case should be exa- 
«lined by thesame Magistrate so that no 
surprises may be sprung on the accused, 
when he has to meet the charge, on which 
he is tobe tried in the Court of Session. 

Apart from the question of law which 
has been raised in this case the parties 
are also at issue on the question of the 
accused having been prejudiced or not by 
the course adopied by the Committing 
Magistrate. The Crown contends that there 
has been no prejudice as some of the 
witnesses withheld in the t ommitting Ma- 
gistrate’s Court were formal and others 
were to give evidence similar to that given 
by the witnesses who were examined on 
various poinis connected with the case. It 
is argued, however, on be. alf of the appel- 
lant that there was a medical witness, 
who was not examined in the Committing 
Magistrates Cout whose evidence has an 
important bearing on the case of the ap- 
pellant. Ytis also pointed out that there 
was at least one e}e-witness who was not 
examined during the inquiry and there 
were two witnesses relating to a dying 
declaration, which the prosecution sought 
to prove inthis case, who were produced 
at the trial for the first time. There was 
also a zaildar through whom the produc- 
tion ofa knife by the appellant was to be 
proved. We are asked therefore to hold 
that the non preduction of these witnesses 
before the Committing Magistrate and the 
want of notice to the accused ag to their 
evidence vitiate the proceedings of the 
Committig Magistrate, and render the 
commitment liable to be quashed. Before 
disposing of this contention, I think it is 
necessary to dispose ofthe point of law 
already referred to. 


To take first of all the observations 
made by the learned Judges ofthe Allah- 
abad High: out in Jhabwala v. Emperor 
(1). The appeal before the Court was'one 
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arising out of the unusually Jong trial of 
the Meerut Conspiracy Case. It had 
taken seven monthe in the Committing 
Magistrate’s Court and more than thirty- 
one mcnths in the trial Court. The at- 
tention of the learned Judges being thus 
drawn to the unduly protracted length of 
proceedings in that case, they thought it 
necessary to give certain directions to 
Subordinate Courts as to how and in what 
respects saving of time was po-sible or de- 
sirable and one of the questions dealt with 
by them related to s. 208, Criminal Pioge- 
dure Code. After carefully considering 
the able arguments addressed to us on 
both sides as well as the authorities, old 
and new, which have been placed before 
us, Iventure to differ with the utmost 
respect from the interpretation placed on 
8. 208, Criminal Procedure Code, in the 
Allahabad rulings referred to above. In 
an older authority of the same Court, 
Queen-Eempress v. Hayfield (7), Mr. Justice 
Knox laid down that ` 

“at atrial before the High Court or the Court of 
Session the Crown cannot demand as of right that 
any witness, who wasnot examined by the Commit- 
ting Magistrate either before commitment or under 
a 219 of the Code after it should be called and 
examined but the Court may call and examinesuch 


a witness, If it considers it necessary in the in- 
terests of justice.” . ; 

In the recent ruling under considera- 
tion the learned Judges have tried to 
distinguish Queen-Hmpress v. Hayfield 
(7), remarking 
“thatit did not appear thats. 347 ofthe Code was 
considered and they goon to observe tbat although 
the ruling might be supported by the specal 
facts of that case andthe rule laid down should 
be ordinarily applied, the law was too broadly 
stated,” 


It seemstome that the words quoted 
above recognize that the rule laid down 
in Queen-Empress v. Hayfield (7), would 
be the proper rule applicableto ordinary 
cases. As regardss, 847, Criminal Proce- 
dure Code which vis supposed to have 
been overlooked by Knox J., in deciding 
Queen-Empress v. Hayfield (7),1 think in 
the first place, that that section is really 
meant to apply to cases which have been 
taken up by a Magistrate having jnrisdiction 
to try them, to be tried by himself and does 
not overrice Orrender nugatory the provis- 
ions of Chap. XVIII dealing with inquiries 
into Sessions cases. J agree entirely with the 
view expressed on this point by the Full 
Bench of the Lower Burma Chief Court 
in Emperor v.Channing Arnold (6). In 
my cpinion the reasons in support of that - 


-view given bythe learned- Chief Justice 


(7) 14 A 212; A W N 1692, 63 


ay 
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of the Rangoon Court are entitled to great 
weight. In the second place it appears 
that the last words of s. 347 have not 
been duly taken into consideration by the 
learned Judges of the Allahabad High 
Qourt in Jhabwala v. Emperor (1), when 
holding that s. 347 qualifies the pro- 
visions of s. 208, Criminal Procedure Code. 

Coming to the remarks of Plowden, J., 
in Khan Muhammad v. Queen-Empress (2) 


what happened in that case was that at- 


the trial of anaccused person in the Court 
of Session four witnesses not examined 
before the Committing Magistrate, were 
produced and examined. Two of them 
were merely formal, proving aplan. One 
was a medical witness and one was depos- 
ing as to certain facts. The last one was 
examined without any objection to his pro- 
duction being taken by the accused or 
his Counsel, and therefore when objection 
was taken the next day, it was overruled 
as coming too late. The Court refused 
to issue summons to the Doctor, but said 
that ifthe complainant who had applied 
for permission to produce him, would have 
him in Court he would be examined and 
this was done. The objection was thus 
decided on the merits against the accused 
person, on the ground that no . prejudice 
tothe accused was shown and this must 
be taken to be the real basis of the 
decision. The remarks made in the body 
of the judgment by the learned Judge 
were obiter. It is noteworthy, however, that 
the remarks referred particularly to the 
power of the Sessions Judge to examinea 
witness not examined by the Committing 
Magistrate and not to the right of the 
prosecutor to produce them. In the case 
before us, however, we are concerned with 
the last mentioned point only, because as 
to the powers of the Sessions Judge to 
examine any witness not examined before, 
there can be no question as the law has 
clearly given him the power under s. 540, 
Criminal Procedure Code. I do not think 
therefore that the remarks quoted above 
support the argument which the learned 
Government Advocate has advanced. 

As regards Phanindra Nath Mitra v. 
Emperor (3), it may be pointed out 
that the learned Judges seem to have 
been greatly influenced by the words ‘the 
shall stop further proceedings” in s. 347, 
Criminal Procedure Code. By Act XVIII of 
1923, these words have been omitted from 
the section.. By this amendment the Legis- 
lature put an end to the conflict between 
the Calcutta and Rangoon Oourts and 
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adopted the .view of the latter. This 
aspect of the matter has recently been 
made clear by the Bombay High Court 
in K. R. Bhat v. Emperor (8), and by the 
Madras High Court in Lakshminarayana v. 
Suryanarayana (9), where it has been held 
that s. 347, Criminal Procedure Code, is 
subject to the provisions of Chap. XVIL, 
Criminal Procednre Oode., It may also be 
mentioned that Phanindra Nath Mitra v. 
Emperor (3) has been disapproved by the 
Calcutta High Court itself ia G. V. Raman 
v. Emperor (10). Reference may also be 
made to In re Damodaram (11), which fol- 
lowed Emperor v. Channing Arnold (6), and 
laid down that a commitment under s. 347, 
Criminal Procedure Code, can be made only 
after compliance with the provisions of 
Chap, XVIII of the Code. 

The Counsel forthe appellant has also 
drawn our attention to a recent case, 
decided by a Division Bench of the 
Patna High Court in Brijnandan Prasad 
Singh v. Empzror (12), where the Commit- 
ting Magistrate examined some new wit- 
nesses for the prosecution after commit- 
ment and the accused applied to summon 
more witnesses in addition to those men- 
tioned ia”his previous list. The application 
was allowed by the Magistrate concerned, 
but was rejected by the Sessions Oourt. 
The High Court ruled that under the circum- 
stances, opportunity should be given to the 
accused to summon and examine the 
witnesses and ordered additional evidence 
to be recorded. In my opinion the action 
of the learned District Magistrate in the 
case before us, in committing the accused 
to Sessions without examining all the 
evidence that the prosecution meant to pro- 
duce in the case was against the provistons 
of Chap. XVIII, Criminal Procedure Co ie, 
and therefore the commitment was bad in 
law. Asregards the question of prejudice, 
it is a question of fact in every case, and I 
have no doubt that in the present case, at 
least five witnesses, not examined before 

(8) 134 Ind Oas 123); A IR 1931 Bom 517: (1931) 
Cr. Oas, 919; 33 Cr. L J 68; 333 Bom, L R 1192; Ind. 
Rul +1932) Bom 14, 

(9) 139 Ind Oas. 343; A I R 1932 Mad. 502; 
(1952) Ur. Oas. 506; 33 Or, J 165; (1932 MW N 
634; 63 M LJ 101; ind. Rul. (1332) Mad. 667; 36 L 
W io) i Ind, Oas. 803; A I R192) Gal. 598: 3) Or, ` 
LJ 1107; 57 O 44; 33 O WN 535; Ind. Rul. (1929) 
Cal. 809 

(11) 1 Ind. Gas, 613; 52 M 995; A I R1929 Mad. 
862; (1929) Or. Oas. 602;3 Or. L J 273; 57M u T 
555; 30 L W 648; (1929) M WN 894: Ind. Rul. (1930) 
Mad 202. 

(12) 146 Ind. Oas. 527; ATR 1933 Pat, 577; (L933) 
Or. Qas. 1344; 6 R P 269; 35 Or. L 383. 
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the Committing Magistrate, were witnesses 
on important and material points, and the 
accused wes prejudiced by their non-pro- 
duction at the proper stage, and by want 
of notice as to the nature of their evi- 
dence. I think, therefore, that this com- 
mitment should be quashed. I would, there- 
fore, set aside the conviction and sentence 
and order a fresh trial of the appellant 
according to law, after a commitment in 
conformity with the provisions of s. 208, 
Criminal Procedure Code, as interpreted 
above. 

Rangi Lal, J.—I have read the judg- 
ment of my learned brother and find my- 
self in entire agreement with him. The 
decision of the question before us depends 
on the interpretation of the words “take all 
such evidence as may be produced in 
support of the prosecution" in s 208, Cri- 
minal Procedure Code. For this purpose, 
the aid of s. 347 cannot, in my opinion, be 
invoked, That section appears’ in 
Chap. XXIV of the Code which contains 
general provisions as to inquiries 
and trials. It prescribes the procedure to 
be followed by a Magistrate when during 
the comse of an inquiry into a case which 
he took up for dispcsal by himself 
he decides that it should be committed to 
the Court of Sessicn. It has been made 
quite clear that when he makes up his 
mind to commit the case he has to comply 
with the provisions of Chap. XVII. That 
Chapter is complete in itself and contains 
many provisions which seem tome to supply 
the interpretation of the words quoted 
above. 

Section 208 itself lays down that the 
Magistrate is bound to take not only all 
the evidence produced in support of the 
prosecution, but also that produced on 
behalf of the accused and is himself entitled 
to call for further evidence. The accused 
cannot be in a position to produce all this 
evidence until he has heard all the evidence 
against him. The Magistrate cannot be in 
a position to call for further evidence 
until the parties have placed all their evi- 
dence before him. It seems to me that the 
intention of the Legislature is that the 
Magistrate should make as full an inquiry 
as possible and not cnly a summary inquiry 
before committing a case to the Court of 
Session. 

Section 209 laya down that a Magistrate 


can discharge the accused at any stage 
but itis not open to him to frame 
a charge as soon as he is statis- 


fied that a prima facie case against the 
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accused has been made out. Section 210 
makes it clear that a charge can be 
framed only when after taking all the 
evidence mentioned in s. 208 the Ma- 
gistrate is satisfied that there are suffi- 
cient grounds for .committing the accused 
for trial. This section is in sharp contrast 
with s. 254 which provides that a Ma- 
gistrate can frame a charge as soon AB 
he is satisfied that there is ground for 
presuming that the accused has com- - 
mitted an offence triable as a warrant 
case. It was conceded by the learned 
Government Advocate that a Magistrate 
inquiring into a case triable by the Court 
of Session is bound to take all the evi- 
dence that the prosecution may desire to 
produce even if he is satisficd at an 
earlier stage that a prima facie case has 
been made out against the accused. The 
Legislature could hardly have intended 
that the prcsecutor was to be the sole ` 
judge of the sufficiency or otherwise of 
the evidence which should be placed before 
the Magistrate. It ‘is open to the Ma- 
gistrate to draw an inference adverse to 
the. prosecution if all the witnesses, who 
are alleged or known to-have knowledge 
of the facts of the case, are not produced = 
before him. If the prosecutor deliberately 
witbholds a part’ of the evidence and the 
Magistrate discharges the accused because,he 
is not satisfied with the evidence produced 
before him, a position would arise which 
could hardly have been contemplated by 
the Legislature. A prosecutor who re- 
presents the Crown and is not a private 
individual cannot possibly be allowed to 
take such a serious risk. If the Legis- 
lature had intended that the whole of the 
prosecution evidence need not necessarily 
be taken by Committing Magistrate it 
would probably have enacted s. 210 on 
the lines of s. 254. Section 211 requires the 
accused to give a list of the witnesses he 
wishes to produce at the trial as soon 
as a charge is framed against him under - 
s. 210. I fail to see how he can give 
a ccroplete list of his witnesses unless 
he has heard all the evidence against 
him. Section 212 authorises the Magistrate to 
summon and examine any witness named 
in the list given under s. 211. This pro- 
vision seems to emphasize that the in-~ 
tention of the Legislature is that the 
inquiry should be as thorough as possible. 
The accused is entitled to secure his 
discharge by producing all his evidences 
before the Magistrate and he cannot do 
so unless he has heard all the evidence 


it 


f 


Pa 
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on which the prosecution wishes to rely. 
Section 219 provides that even if after the 
commitment and before the commence- 
ment of the trial any evidence is dis- 
covered, it shal) be produced before the 
Committing Magistrate. This section seems 
to contain the strongest refutation of the 
argument ‘of the learned Goverament 
Advocate that it is open to the prosecutor 
to withhold a part of the evidence from 
the Court of the Committing Magistrate 
and produce it for the first time at the 
trial. There is no provision in the Code 
enabling the accused to give a further 
list of witnesses before the Court of Session. 
It is obvious that if evidence which he 
has not heard before is placed before the 
Court he must have an opportunity of 
rebutting it. The conclusion to my mind 
is irresistible that the Legislature did not 
contemplate that the prosecution would 
have any right to produce at the trial 
any evidence which had not been pro- 
duced before the Committing Magistrate. 
The Court can, of course, always use 
its discretion and allow the production 
of further evidence. It is admitted that 
the accused is entitled to a reasonable 
nolice of all the evidence to be produced 
against him atthe trial. There is, however, 
nothing in the Code to show at what 
stage and in what manner this notice 
should be given. It is conceded that the 
Court will have to decide in each case 
whether a proper notice has or has not 
been given. This being so, a trial will 
frequently have to be adjourned in order 
to enable the accused to rebut the new 
evidence produced. The Code does not 
seem to contemplate the adjournment of 
a Sessions trial except under very special 
circumstances. J am inclined to think 
that the curtailment of commitment pro- 
ceedings, even if it can be held to be 
permissible under the law, will often lead 
to unnecessary 
sequent failure of justice. 
however, concerned merely with 
interpretation of the law as we find it. 
For the :easons given above and in 
view of the authorities discussed by my 
learned brother, I am of opinion, that 
the provisions of law have not been 
complied wish in this case and the com- 
mitment must, therefore, be quashed. 


We are, 
the 


D. Commitment quashed. 
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| MADRAS HIGH COURT 
Givil Revision Petition No. 1159 of 1933 
September 7, 1934 
JURGENVEN, J. 
MANIK AM PILLAL -PETITIONER 
versus 
N. M. NAGASAMI AYYAR AND ANOTHER — 
RESPONDENTS. 

Court Fees Act (VII of 1810), s. 7 (v) (©, Sch. IZ, 
Art, 171-B—Suit for recovery of possession of tank 
bed with prayer for injuretion -Proper court-fee— 
Tank bed, whether incapable of valuation 

A tank bed has no market-value because it is 
unssleable except as accessary to other property, and | 
accordingly a suit for ejectment of a trespasser from 
a tank-bed and for an injunction restraining him 
from interfering with the plaintiff's possession is 
governed by Art 17(B) aad not by 4. 7 w) of the 
Oourt Fees Act Rajagopal Naidu v. Ramasubra~ 
mania Iyer (1), relied on 

Obiter.—In a suit for ejectment of a trespasser the 
prayer for recovery of possession is an essential 
prayer of the suit and the plaiut cannot be deemed 


to fall outside the scope of s. 7, Uourt Fees Act, 
merely because other reliefs such as injunction are 
also claimed, 7 

Petition under ss. 115 of Act V of 


1908 and 107 of the Government of India 
Act, praying the High Court to revise the 
order of he Court of the District Munsif 
of Melar, dated July 29, 1933, and made in 
O.S No. 180 of 1932. 

Mr. R. Gopalaswami Ayyangar, Tor the 
Petitioners. 

Messrs. K. Venguswami Ayyar and R. 
Sesha Ayyar, for the Respondents. 

Judgment. -The petitioner is a land- 
holder and he sues the defendants, who 
occupy a holding under him, to eject them 
from part of a tank-bed upon which he 
alleged that they had encroached. A pre- 
lıminary issue has been framed as to the 
correct court-fee to be paid, and this revi- 
sion petition has been presented against 
an order rejuiring payment of an ad valorem 
fee under s. 7, el. (v) (c) of the Court Fees 
Act, which provides that, where land 
pays no revenue, the value is to be taken 
as fifteen times the net profits, or if no net 
profits have arisen therefrom, as the value 
of similar land in the neighbourhood. It is 
contended thatthe appropriate provision is 
Art. 17-B of Sch. IL of the Act, which 
relates to plaints in suits “ when it is not 
possible to estimate at a money value the 
subject-matter in dispute and which is not 
otherwise provided for by this Act,’ 


is supported by two 
separate arguments. The reliefs asked for 
were the eviction of the defendants, an 
injunction restraining them from interfer- 
ing with possession anda mandatory injunc- 
tion directing them to remove the mud 


-The contention 
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which, to make the land cultivable, they 
had thrown upon it. It is suggested in the 
first place that the snbstantial relief asked 
for lies in the injunctions requiring the 
defendants to restore the tank-hed to the 
status quo ante and to cease from interfer- 
ing with it, and not in the prayer for posses- 
sion which is merely ancillary. But recovery 
of possession, it can scarcely be gainsaid, 
is an esséntial element of any suit filed to 
turn out an encroacher, and I donot think 
that in such a case the plaint can be deem- 
ed to fal] outside the scope of s. 7, merely 
because other reliefs are also claimed. 

The other argument is that Art. 17-B of the 
Second Schedule applies, and nots. 7 (v) be- 
cause the land is incapable of valuation. The 
learned District Munsif has called upon the 
plaintiff to state what net profits arose upon 
the land during the year, preceding suit, 
and has added that if no net profits so arose, 
court-fee must be paid with reference to 
the value of similar land in the neighbour- 
hood. Now itis clear, I think, that since 
the plaintiff claims the land asjtank-bed, it 
is as tank-bed that it must, if possible, be 
valued, and not as the cultivated land jnto 
which, as he alleges, it has been tem- 
porarily and wrongfully converted. But no 
net profits arise from an isolated area of 
tank-bed as such. Nor, Ithink, can it be 
assessed to a value by comparison with 
other similar lands, 2. e., tank-beds in the 
neighbourhood. AJI tank-bed lands are of 
-value only in the degree to which they 
subserve the requirements of the other, and 
cultivable lands by contributing to their 
irrigation. Regarded as separate entities, 
it is not, Ithink, possible to place a money 
value upon them, because they are not so 
‘saleable. The principle for determing 
“the market value of property under the 
Court Fees Act has been laid down in 
Rajagopal Naidu v. Ramasubramania Iyer 
(1), in the case of a temple, where it was 


held that as there can be no market for a. 


temple as such, so there can be no market- 
value forit. A temple has no market-value 
as it is inalienable, and a tank-bed has no 
market-value because it is unsaleable except 
as accessory to other property. No means 
exist for ascertaining what, in the event of 
such a sale, its value wouldbe. According- 
ly itis impossible to apply the provisions 
of s. 7 (v) because the value of the subject- 
matter is indeterminate. The only course 
is toassess the court-fee under Art. 17-B, 

(1) 74 Ind, Oas. 198; 46 M 782: (1923) M WN 


550; 45 M L Ji274; 18 L W 326; 33 ML 91; AIR 
1991 Mad. 19 (Ê B). 
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I allow the petition with costs, set aside the 
District Munsif's order, and direct him so 
to assess it. 


A. Petition allowed. 


. LAHORE HIGH COURT 
Civil Revision Petition No. 160 of 1934 
October 4, 1934 - 
Tex CHAND, J. 

Tar NOTIFIED AREA’ COMMITTEE, 
CHICHAWATNYI, TEROUGH THE 
SECRETARY or- Taz COMMITTEE 
— DEFENDANT— PETITIONER 
VvETSUS 
LADHA RAM—Puaintire—ResPonvEnt 

Limitation Act(IX of 1808, Sch. I, Art, 2— 
Applicability~ Money paid under protest—Notified 
area not authorised to realise it jrom plaintif — 
Suit by plaintiff—Art. 2, if applies—Funjab Munici- 
pal Act (III of 19i1,s. 81, : fa 

Where a suit is instituted more that ninety days 
from the date on which the plaintif paid the money 
under protest but it is conceded that s. 81 of the 
Punjab Municipal Act, under which the Notified 
Area Committee purported to act in realising the 
amount from the plaintiff, did not authorise it to do 
so, Art, 2, Limitation Act cannot apply and the suit 


must be held not barred. Punjab Cotton Presse 
Company, Ltd, v. Secretary of State for India (1), 
: followed. j 
C. R. P. from the decree of the 
Senior Subordinate Judge, Mont- 
gomery, with appellate powers, .dated 


May 30, 1933, affirming that of the Sub- 
ordinate Judge, Third Class, Montgomery 
dated November 29, 1932. 


Mr. R. L. Anand II, for the Petitioner. 

Mr. Yashpal Gandhi, for Mr. Anant kam`~ 
Khosla, for the Respondent. 

Judgment.—The facts of the case are 
given in sufficient detail in the appellate 
judgment of the learned Senior Subordi- 
nate Judge and is nob necessary to re- 
capitulate them here. 

The only point argued before me by the 
learned Counsel for the petitioner is that 
the suit is governed by Art. 2 of the 
Indian Limitation Act, and having been 
instituted more than 90 days from ‘the 
date on which the plaintiff paid the amount 
under protest, is barred by time. Counsel 
concedes, however, that s. 81 of the Punjab ~ 
Municipal Act, under which the Notified ` 
Area Committee purported to aet in 
realising the amount from the plaintiff, 
did not authorise it to do so. On this admis- 
sion it is clearthat Art.2 cannot possibly” 
apply. The matter is concluded by the 
decision of their Lordships of the Privy 


mal 


ni. 


f 


` 1934 


` Council in Punjab ‘Catton Press Company, 


Lid., v. Secretary of State for India (1), 

I hold, therefore, that the lower Courts 
have rightly held that the suit was within 
time. The -petition is without substance 
and is dismissed with costs. 

N. Petition dismissed. 
(1) 103 Ind. Oas. 1; 10 Lah. 161; AI R1?27P O 


-72X (1927) M W N331;4 O W N 471; 3LOWN 835; 


23 PLR 453; 39 M L T 343 (P 0). 





CALCUTTA HIGH COURT 
Oriminal Appeal No. 688 of 1933 
January 8, 1934 
Grua AND Nasim ALI, JJ. 
RAM LAL GHOSE AND OTHERS— 
APPELLANTS 
versus 
EMPEROR— Opposite Party. 

Criminal Procedure Code\Act V of 18981, ss. 297, 
162— Charge to jury- Direction in contrarentton of 
s. 162—Whether misdirection—Judge not stating if 
confession was voluntary or net--E7ror of law, if 
committed. 

Where the impression conveyed by a statement 
in the charge to the jury is that the evidence of 
the witnesses before the Court to which it referred, 
found corroboration in the statements made by them 
before the Police, the statement constitutes mis- 
direction to the jury by the Judge, inasmuch as 
the Judge was acting in contravention of ‘the pro- 
visions of law as contained in s. 162, Criminal Pro- 
cedure Code. = 

The silence of the Judge, in the charge as to 
whether the confession of the accused was true or 
not, or that it was for them to determine if the 
confession was true or not, is an error of law and 





“ amountsto a serious misdirection resulting from 


an omission to give a proper direction according to 
law, calculated to mislead the jury in arriving at 
a proper verdict. 

Mesars. Camell, Satindra Nath Roy Chou- 
dhury and Byomkesh Bose, for the Appel- 
lants. ` 

Messrs. Anil Chandra Roy Choudhury 
and Nirmal Kumar Sen, for the Crown. 

Judgment.—This is an appeal by nine 
persons who were convicted by the Sessions 


- Judge of Faridpur, and sentenced to 


various terms of imprisonment: some of 
them under s. 397 read with s. 395, and 
others under s. 395, Indian Penal Code. 
The jury before whom the trial was held 
were unanimous in their opinion that the 
appellants were guilty of the offences under 
the provisions of the law mentioned above. 
Two of the appellants were convicted 
under ss. 397-395, Indian Penal Code, and 
sentenced to undergo rigorous imprison- 
ment for eight years each; the other seven 
were convicted under s. 395, Indian Penal 
Code, and sentenced to six years’ rigorous 
imprisonment each. In support of the 
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.case for the prosecution, evidence was 
given in Court, which consisted mainly 
of oral evidence. In addition to the oral 
evidence, there were certain finds, in the 
shape of ornaments and other things 
which were removed by the dacoits as 
their booty, and there was also a confes- 
sion by one of the accnsed persons, Ismail 
Sheikh, which was subsequenty retia bed. 
In the learned Sessions Judge's charge to 
the jury his decision on the question whe- 
ther Ismail Sheikh’s confession was volun- 
tary or not, was not stated; nor did the 
Judge state to the jury that it was for 
them to determine whether it was true or 
not. It was left to the jury to determine 
whether the confession was or -was not 
voluntarily made, or in other words, whe- 
ther it was admissible. This was an 
error of Jaw on the part of the learned 
Sessions Judge and the illegality in the 
charge in this tebalf amounted to a 
serious misdirection resulting from an 
omission to give a proper direction accord- 
ing to law, calculated to mislead the jury 
in arriving at a proper verdict. It ap- 
pears further that the learned Sessions 
Judge in placinz the evidence of some of 
the principal witnesses to the occurrence 
before the jury stated as follows: 

“Under the law, no evidence can be given before 
you by the prosecution as to what these witnesses 
told the Police, but the fact remains that the de- 
fence which is entitled to bring to your notice 
any contradiction between the statements there made 
and the statemeuts made now, has not placed before 
you any contradictory statement as regards the 
account of the occurrence.” 5 | 

The exact import and significance of 
the Judge's statement to the jury referred 
to above is not clear to us: but we are 
of opinion that the impression conveyed 
by this statement in the charge to the 
jury was that the evidence of the wit- 
nesses before the Court to which it referred 
found corroboration in the statements made 
by them before the Police; and in that 
view of the matter there was, in our 
judgment, a misdirection to the jury by 
the Judge, inasmuch as the Judge was 
acting in contravention of the provisions 
of law as contained in s, 162, Criminal 
Procedure Code. On both the heads re- 
ferred to above, it appears to us to be 
clear that something wrong was said, or 
that something was said which would 
make wrong that which was left to be 
understood. In our judgment, therefore 
the learned Judge’s charge to the jury 

-on thcse heads was defective in material] 
particulars, and was such as misled the 
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jury in coming to a conclusion on the 
weight to be attached to Ismail’s confes- 
sin used as evidence in the case, as also 
to the evidence of the principal witnesses 
to the occurrence. We have arrived at the 
conclusion that the misdirection, or want 
of proper direction to which reference has 
been made above, vitiated the learned 
Judges charge to the jury; and as we 
are of opinion that the appellants’ case 
was not considered in proper light by 
the jury owing to the misdirection referred 
to above, the verdict of the jury must be 
reversed, 

It is not necessary for us to consider the 
oher poinis raised before us on behalf of 
the appellants, in support of the appeal, 
relating to misdirections or non-directions 
contained in the learned Judge's charge 
to the jury, besides those mentioned 
above. It may be stated, however, that 
so far as those other points are concerned, 
they relate to matters of detail in the 
evidence, and the development of the case 
for the prosecution in view of what was 
mentioned in the first information report 
in the case, and to the way in which 
these matters were placed before the jury 
by the Judge. Although open to com- 
ment, we are not satisfied that there was 
such misdirection so far as the other minor 
points are concerned, or any non-direction 
. which prejudiced the appellants in their 
trial, or resulted in injustice, so far as the 
appellants were concerned. Mention may 
also be made of a point raised before us 
in support of the appeal that the jury 
in the case was not properly constituted. 
This was with reference to a statement 
contained in the order sheet in the case 
to the following effect : 

“Cards of all the jurors summoned (10) are put 


ina bag. Cards are drawn out separately by lot 
from the bag.” 


Itis not clear what the procedure fol- 
lowed by the Judge exactly was, but in 
view of the fact that no objection was 
taken before the Sessions Judge on behalf 
of the accused, on the score of choosing 
of jurors or the constitution of the jury, 
in the manner mentioned in the order 
sheet, we donot consider that there is any 
subsiance in the argument sought to be 
advanced before ue relating to the question 
of the choosing of jurora and of the con- 
stitution of jury, seeing that there was 
not even a suggestion that there was any 
failure of justice on account of any irregu- 
larity in the procedure adopted in con- 
atituting the jury. In view of the conclu- 
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sion we have arrived at, relating to the 
Sessions Judge's charge to the jury on 
two main heads referred to above, we 
set aside the verdict of the jury in this 
case, and wilh it, the conviction of the 
appellants and the sentences passed on 
them by the Sessions Judge. The appellants 
will be re-tried for the offences for the com- 
mission of which they were charged before 
the Court of Session. Appellant No. 9, 
Jogeshchandra Das, who has been released 


on bail, mustsurreuder; and we decline to’ 


grant bail to any of the appellants pending 
their re-trial. 
N. fe-trial ordered. 


LAHORE HIGH COURT 
Criminal Revision No. 1583 of 1933 
March 27, 1934 
ADDISON, J. 

HARI CHAND—Corvict—PRTITIONER 
versus 
EMPEROR—RgssPonpEst 

Penal Code (Act XLV of 1860), s 177— Furnishing 
false information to publie oficer when not legally 
bound to furnish it—O fence, if committed—Filing of 
false return as to income without being served with 
notice— Whether guilty—Income Tax Act \XI of 
122), s. 22 12). 

A person who furnishes false information to 4 
public servant, when be is not legally bound to 
furnish the information, cannot be convicted of an 
offence unders 177, Penal Code. Consequently, 
when a person who is not served with a notice under 
s. 22 2), Income Tax Act, files a false return, he 
cannot beconvicted under s 177. Fatteh Ali v. 
Queen-impress (1), referred to. 

Cr. Rev. P. for revision of the order of the 
Sessions Judge, Lyallpur, dated July 31, 
1933. 3 

Mr. Ram Lal Anand II, for the Petitioner. 

Mr. S. A. Mahmud, for the Respondent. 

Judgment. The petitioner bas been 
convicted of an -offence punishable under 
s. 177, Indian Penal Code, and sentenced to 
pay afne of Rs. 25. This revision petition 
has been preferred against the conviction 
and sentence. 


The facts are simple. The Income Tax 
Officer went to Mandi Sangla on May 28, 
1930. There the petitioner met him with 
his books and put in a returo in the 
prescribed form, and verified in the 
prescribed manner, setting forth his total 
income during the previous year. He, 
however, omitted to show certain rents 
realized from house property and he was 
prosecuted for an offence punishable under 
s. 177, Indian Penal Code. It has been 
found that he is technically guilty of this 
offence, but that a small fine would be 


x. 
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sufficient as not only he but others were 
not showing the rent of certain houses 
which stood on land assessed to land 
revenue, as income, Nevertheless he should 
have shown the income and claimed that 
it was not assessable to income-tax. If in 
other respects the conviclion can be allowed 
to stand, I would not interfere on this 
ground. 

It is, however, contended that the convic- 
tion is illegal as the Income Tax Officer did 
not serve a notice upon him, requiring him 
tofurnish within a period, not being less 
than thirty days, the necessary return. 
Section 22 (2) of the Income Tax Act is 
mandatory and enacts that the Income 
Tax Officer shall serve such a notice upon 
him. In the present.case it has not been 
proved that he was given this notice 
though the petitioner in his statement to 
the Court pleaded that he merely showed 
his accounts to the Income Tax Officer and 


then signed the return including the 
declaration at the foot thereof at the 
instance of the Income Tax Officer. It must 


be held that the notice which it is enacted 
shall be served upon him and which gives 
him thirty days at least to furnish the return 
was not givento him. 

This being the case, it was argued that it 
could not be held that he was legally bound 
to furnish information to the Income Tax 
Officer and that, therefore, there was no 
offence within the meaning of s. 177 of the 


Indian Penal Code, which runs as :— 
“whoever, being legally bound to furnish informa- 

tion on any subject to any public servant as such, 

furnishes, as true, information on the subject which 


he knows or bas reason to believe to be false, shall ba — 


punished.” 

A case which has some analogy to the 
present case is Faiteh Ali v. Queen-Empress 
(1) decided by Sir Meredyth Plowden and 
reported as 15 P. R. 189! Or. 
There the District Magistrate received 
certain private information and commenced 
an enquiry under s. 202 of the Criminal 
Procedure Code, and in the course of that 
enquiry, placed the person examined by 
him on oath. At the trial the accused gave 
a different statement and was prosecuted 
for giving false evidence in that he made 
two contradictory staiements. It was held 
that, as s. 202 of the Criminal Procedure 
Code only empowered a Magistrate taking 
cc gnizance of an offence on complaint, to 
enquire into the case and as in the case 
before the District Magistrate there was no 
complaint, s. 202, Criminal Procedure Code, 
was not applicable. Thus, although the 

(1) 15 P R 1894 Or 
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preliminary proceedings were no doubt 
taken by a Magistrate they were not 
magisterial proceedings taken in pursuance 
of any authority given by the Code of 
Criminal Procedure and the Magistrate 
had no more authority to administer an 
oath or compel his questions to be answered 
than a private individual. 

In the case before me the petitioner was 
not Jegally bound to furnish the return 
though he did doso and verified it. He 
would have been legally bound to furnish 
true information in the return had the 
Income Tax Officer first given him a legal 
notice under s. 22 (2) of the Income Tax 
Act. If after receiving this notice, which 
might have put the petitioner on his 
guard, the petitioner elected to fill in the 
return and verify it immediately after 
recelving the notice, it would have been 
all right, but this did not happen. In my 
judgment thonghit has been proved thut 
the petitioner furnished false information 
to a public servant he was not legally bound 
tofurnish the information. He could not, 
therefore, be convicted of an offence punish- 
able under s, 177, Indian Penal Code. The 
petition must be accepted and the conviction 


and senience set aside. The fine, if paid, 
will be refunded. 
N. Conviction set aside, 





MADRAS HIGH COURT 
Second Civil Appeal No. 701 of 1930 
May 2, 1934 
VENKATASUBBA Rao, J. 
MANGALA LAKSHMAPPA~ APPELLANT 
VETSUS 
PATHALA MUSUD SAHIB—RESPONDENT, 

Stamp Act (II of 1899), s. 36—Insufficiently stamp- 
ed promissory note—Admission by trial Court—S. 36, 
whether applies to promissory notes and documents 
whi:h form the basis of the claim. 

Section “6 of the Stamp Act is not restricted in its 
application to such documents only as can be received 
inevidenceon payment of the stamp duty and 
penalty, but applies also to promissory notes and 
bulis of exchange referred to in proviso (a) to 
5, 30. 

Section 38 applies not only to documents produced 
as evidence in the case but also to instruments which 
form the very basis of the claim made. Ramaswami 
v Ramaswami (1), Venkatarama Ayyar v Chella 
Pillaz (2)and Pedda Venkata Reddi v. Vitta Hussain 
Seiti (3), referred to. . 

Section 36 necessarily implies that a document 
which has once been admitted must also be acted 
upon; to hold differently would be to nullify the 
section. Alagappa Chetti v, Narayanan Chettiar 
(4), referred to. 

5. C. A. against the decree of the District 
Court of Anantapur in A. 8. No, 153 of 
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1929 preferred against the decree of the 
Court of the District Munsif of Ananta- 
purin O. S. No. 610 of 1923. 

Mr. B. Sitarama Rao, for the Appellant. 

Mr. A. Gopalacharlu for Mr. P. S. 

Narasimhachari, for the Respondent. 
- Judgment.—The suit was filed upon an 
iusufficiently stamped promissory note. 
The question that was chiefly debated in 
the lower Courts was, whether or not Lhe 
plaintiff could fall back upon the original 
cause of action; but on account of the 
turn the case has taken, that question 
becomes immaterial. The learned District 
Munsif, being of the opinion that in any 
event the promissury note could be relied 
on a8 containing an acknowledgment of 
liability, allowed the note to be filed in evi- 
dence and on the strength of it, passed a 
dectee in favour of the plaintiff. That 
decree of the District Munsif has been set 
aside by the lower Appellate Court. 

Mr. sitarama Rao, for the plaintiff (ap- 
pellant) contends that the document having 
been once admitted in evidence, the origi- 
nal defect no longer operates as a hindrance. 
Section 36 of the Indian Stamp Act pro- 
vides: WK 


“ Where an inetrument bag been admitted in evi-` 


dence. such 1ustrument shall not, except as provided 
ins 61, be called in question at any stage of the 
same suit or proceeding on the ground that the 
instrument has not been duly stamped ” 

There is no force in the respondent's 
contention that s. 36 does not apply to 
promissory notes or bills of exchange refer- 
red to in proviso (a) to s. 35. 
s. 36, are perfectly general and are not 
restricted in their application to such docu- 
ments only as can be received in evidence 
on payment of the stamp duty and penalty. 

It is next contended that the ground on 
“which che District Munsif allowed the docu- 
ment to be filed, being wrong, s. 36 cannot 
. be invoked. This contention is clearly 
untenable and must be overruled. 

In numerous cases, s. 36 was applied to 
instruments which formed the very basis of 
the claim made: Ramaswami v. Rama- 
swami (1), Venkatarama Ayyar v. Chella 
Pillai (2) and Pedda Venkata keddi v. Vitta 
Hussain Setti (3). 

Next, the argument that the effect of s. 36 
is that a mistake once committed becomes 
condoned, is besides the point, for it is the 
duty of the Courts to construe a provision 


(AM 220, 

(2, 62 Ind. Cas. 607; 40 M L J 479, 

(3) 1 0 ind. Oas, ni; 39. W 632; A I R 1934 Mad. 
3.0; 6 R M 676; 66 M L J 709; (1934) MWN 


. 637. 
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in its plain and natural sense and to give 
proper effect to it, ih 

Lastly, the section, enacting as it does, 
that the admission of the instrument shall 
not be called in question thereafter, necessar- 
ily implies that it must also be acted upon; 
to hold differently, would be to nullify the 
section: Alagappa Chetti v. Narayanan 
Chettiar (4). 

In the result, the decree of the District 
Judge is set aside and that of the District 


-Munsif is restored with costs in this and in 


the lower Appellate Court. 

A. Decree set aside. 
(4: 140 Ind. Cas 315: 36L W 5:9; 63 ML J 548; 

Ind Rul (1932; Mad 843; AIR 1932 Mad. 765; (1952) 

M WN 1:71. 





_ _ LAHORE HIGH COURT 
Civil Miscellaneous Appeal No. 660 
of 1933 
March 12, 1934 

Saapi Lat, O. J. AND ABDUL QADIR, J. 

HAVELI SHAH AND orHERS—PLAINTIFFS 

— PLTITI NERS 
VETSUS 
KALAYAN SINGH—DEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 10) (e)— 
Applicability of—Appeal to Privy Council— Special 
cases. 

Section 109 (e), Civil Procedure Oode, is intended 
to meet special cases such as those in which 
the point indispute is not measurable by money, 
though it may be of great public or private import- 
ance. The clause applies to cases “in which it is 
impossible to define in money value the exact charac- 
ter of the dispute as for example, those relating to 
religious rights and ceremonies, to caste and family 
rights, or such matters as the reduction of the capital 
of companies as weil as questions of wide public 
importance in which the subject-matter in dispute 
cannot be reduced into actual terms of money." The 
section does not apply in cases not satisfying the 
conditions so laid down Radhakrishna Ayyar v. 
Swaminatha Ayyar. (1), relied on, 

C. Mis. Petition for leave to appeal to 
His Majesty in Council from the decree of 
Sir Shadi Lal, KT., Chief Jusiice, and Sir 
Abdul Qadir, Kr., Judge, passed in Oivil 
Appeal No, 138 of 1927, on May 22, 1933. 

Mr. Basant Krishan, for the Petitioners, 

Messrs. Shambu Lal Puri and Krishna 
Swarup, for the Respondent. 


Order.—This is an application for leave 
to appeal to His Majesty in Council. The 
question for consideration 18, whether the 
case satisfies the requirements of s.109 of 
the Civil Procedure Code. It is admitted 
that the subject-matter of the suit is less 
than Rs. 10,000, and the case does not there- 
fore cone within the scope of s. 109 (b) of the 
Code. The learned Counsel for the appli- 


w. 
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cant, however, contends that the case should 
be certified tobe a fit‘one for appeal to 
His Majesty in Council under cl. (c) of that 


section. That clause is intended to meet 
special cases such as those in which 
the point in dispute is not measur- 


able by money though: it may be of great 
public or private importance. As laid 
down by the Frivy Council in Radhakrishna 


Ayyarv. Swaminatha Ayyar (1) the clause | 


applies to cases: ~ 

“in which it is impossible to define in money 

value the exact character of the dispute, there are 

- questior's, as for example, those relating to religious 
rights nd ceremonies to caste and family rights, or 
such m iters as the reduction of the capital of 
compan ies as well as questions of wide public import- 
voce in which the subject matter in dispute cannot 
ye reduced inte actual terms of money,” 

The dispute in the present case relates 
to immovable property of the value of 
Rs. 6,000, and the case does not satisfy the 
condition laid down above. 


The application is accordingly dismissed 
with: costs. a 
N. Application dismissed. 

u) 60 Ind, Cas &5; 44M 293 19A LJ161;40 M 
L J2.9; 13L W 3.1; (192) M W N 119; 30L J 
277; 25 O W N 630; 23 Bom. LR 718; 23 MLT 
418, 48 1431 (PC), 


LAHORE HIGH COURT 
Civil Appeal No. 134 of 1933 
March 13, 1934 


Jar LaL, J. 
GANESH DAS—JUDGMENT-DEBTOR— 
APPELLANT i 
VETSUS 
VISHAN DAS—DECRer-HOLLER— 

RESPONDEN?’ 

Civil Procedure Code (Act V of 1906), 5, 48— 

Ap lication fur executton— Prayer’ for precept— 


Issue of- precept aftertwelve years while applrca- 
tion is pending— Legality of—Limitation Act (IX of 
1108), Sch. J, Art. 182 - Decree- Different items to be 
recovered at diferent dates—Liumitatwn for recovery 
of each trem. i 

Where in an application for execution a prayer is 
made that a precept be sent to another (ovrt with 
regard to some money which was duo to the judg- 
ment-debtor from another person within twelve 
years of date of decree and remains penaing till 
after expiry of the twelve years, ihe precept can be 


issued even after the expiry of the period if the 
application is still penaing, 
if under a decree different items are payable at 


different times, the period of limitation is to be com- 
puted separately for each item from the date on which 
it becomes recoverable 


“Mis. F; A. from an order of the Senior 
Subordinate Judge, Dera Ghazi Khan, 
dated October 14, 1932. 

Mr. Nawal Kishore, for the Appellant. 

Mr. Badri Das, for the Respondent. ` 
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Judgment.—A decree for money was 
passed on August 20, 1919. ‘As a result 
of the decree the plaintiff was ordered to pay 
an additional court-fee stamp of Rs, 917-4-0. 
When however, the trial Court prepared 
the decree-sheet, this Rs. 917-4-0 was not 
included in the costs awarded to the 
plaintiff and only Rs, 1,451-10-0 
excluding this amount were awarded. 
An application for revision was made in 
this Court by the defendant which was 
dismissed on the January ., 1923, and 
Rs. 378 were awarded to the plaintiff as 
costs of that petition. Subsequently, an 
application was made by the defendant for 
leave to appeal to His Majesty in Oouncil. 
This application also was dismissed 
April 25, 1923, Rs. 10u being awarded as 
costs to the plaintif. Rs. 58 were 
incurred as costs by the decree-holder in 
subsequent proceedings. Now the original 
decree which was granted tothe plainuff 
was. executed by him and the entire 
decretal amount, that is to say, the princi- 


‘pal due in his favour, was realized by him 


and out of the costs of Rs. 1,451-10-0 award- 
ed tohim Rs 247-3-6 were realized. By 
an order of this Court made on October 15, 
1925, the trial Court was directed to 
amend its decree so as toinclude Rs. 917-4-0 
in the costs awarded to the p aintiff Sub- 
sequently as a result of execution pro- 
ceedings Rs. 707-4-0 wererealized by the 
decree-holder ın 1925. 

The present application for execution 
out of which this appeal has arisen, was 
made by the decree-holder on November 
12,1931. In that application a prayer was 
made that a precept be sent to another 
Court with regard to some money which 
was due to the judgment-debtor from 
another person but it appears that in 
pursuance of this application no precept 
has up to this time been set by the 
executing Court and instead some pro- 
hibitory orders have been sent which 
were admittedly illegal. After the expiry 
of twelve years from the date of the 
original decree that is, from August 22, 1919, 
an objection was raised by the judgment- 
debtor thatthe execution of the decree 
had become barred by the twelve years 
rule of limitation and as no precept had 
originally been issued, no fiesh pieceps 
Could now be issued by ihe Courton the 
basis of the application of November 12, 1931, 
and that the decree-holder was not entitled 
to attach immovable property of the judg- 
ment-aebtor because inter alia a request 
to attach immovable property was made ` 


on . 
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orally after the expiry of twelve years from | 


August 22, 1919. 

The District Judge who was seized of 
the execution proceedings has held that as 
a prayer for a precept was made original- 
ly by the decree-holder in his application 
for execution made on November 12, 1931, 
and as that application is still pending in 
Court, any order by the Court issuing a 
precept willonly bea repetition of the 
previous order and consequently, has held 
that the application for issue of a precept 
is still within time. With regard to the 
prayer to execute the decree by saleof the 
immovable property, Ihe learned District 
Judge has held that as it was not comprised 
in the original application the limitation 
should run from the date on which the 
application was madeto the Court and on 
that date the right of the decree-holder 
to execute the decree had become barred by 
. time, therefore, no immovable property 
could be attached. 

Both parties have preferred appeals 
against this order of the District Judge. 
In my opinion both these appeals should 
be decided in favour of the decree-holder. 
With regard to the appeal by the judg- 
ment-debtor against the issue of the 
precept itisto be observed that it is no 
fault of the decree-holder that the Court 
did not issue a precept up to the date of 
the order of the District Judge under 
appeal. The application for execution by 
issue of a precept was still pending in 
that Court andifa precept had not pre- 
viously been issued asis contended by the 
judgment-debtor, and instead thereof pro- 
hibitory orders, which are said to be illegal, 
were issued, all. these orders must be 
ignored and it must be assumed that the 
application for execution made on Novem- 
ber 12, 1931 is still pending in Court and 
noproper order has been passed thereon. 
It is for the District Judge or the executing 
Court now to pass aproper order by issue 
of a precept. 

From what I have stated above, it would 
be observed that only Ra. 498-10- are due 
under the decree as originally passed and 
unlessthis amount can be recovered by 
issue of a precept in pursuance of the 
application made on November 12, 1931, 
this amount cannot be recovered by means 
of afresh execution. The learned District 
Judge will, therefore, issue a precept for the 
whole of the decretal amount due to the 
decree-holder and if that amount is realiz- 
ed asa result of the precept the proceed- 

-ings shall be consigned to the record- 
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room asfully satisfied. If, however, the 
decree-holder chooses to proceed against 
the rest of the property of the judgment- 
dehtor then he cannot proceed against it 
so far as Rs. 496-1U-6 is concerned: as to 
that extent the decree is more than twelve 
years old now. For the balance, that is 
Rs. 955-10-6, decree-holder is entitled to 
execute the decree either by amendment- 
of the application made on November 12, 
1931, or by means of a fresh application 
because the oldest item out of this sum 
becomes recoverable by the decree-holder 
on January 2, 1923, aad from that date 
the decree-holder is entitled to a perind of 
twelve years toexecnte his decree regard- 
ing these items, and it is obvious that 
twelve years have not expired yet. Icon- 
sequently accept the appeal of the decree- 
holder with costs and send the case back to 
the executing Court with direction to pro- 
ceed withthe execution with due regard to 
the observations made above. The appeal 
of the judgment-debtor is dismissed with 
costs. 
N. Appeal dismissed. 


PATNA HIGH COURT 
Civil Revision Petition No. L41 of 1934 
August 29, 1934 


Worr, J. 
BAZA’AT AHM AD—PETITIONSR 
VETSUS 
ALI HUSSAIN AND 0THERS—OPPOSITE 
PARTIES 


Civil Procedure Code (Act V of 1903), ss. 151, 115 
—Case where O XXI, r. 29and O XLI, r. 6 (2) are not 
applicable—Inherent powers to order stay of execution 
by putting unsuccessful claimant to terms 

Order XLI, r. 6 (2), Oivil Procedure Code, 
refers to the original decree from which an 
appeal is pending and in O. XXI, r. 29 it 
may not be the original litigation in which a 
suit or appeal is pending; but it must be a case 
between thejudgment-debtor and the decree-holder. 
In acase which does not come under any of these, 
and in the absence of any provisions in the Code, 
the only jurisdiction that the Judge can have would 
be under inherent powers, Where, therefore, a 
claimant, after succeeding under O. XXI,r 58, fails 
in an action brought by the decres-holder to estab- 
lish his right to sell the property in suit, the Court 
cannot order stay of execution either under O, XXI, 
r. 29 or O. XLI, r. 6(2) but can order stay only 
in its inherent jurisdiction, and the Court acts 
without jurisdiction, if in such a case stay is ordered 
without putting the unsuccessful claimant to 
terms. 


Cc. R. P. from an order of the Deputy, 
Magistrate, Sub-Judge, Palamau, date 
January 15, 1934. 

Mr. Ghulam Muhamad, for the 
tioner. 


Peti- 
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Mr. Qazi Nazrul Hasan, for the Op- 
posite Parties. ; 

Order.—This Rule is directed against 
the order of the Subordinate Judge stay- 
ing the petitioner's execution. The re- 
spondent to this Rule is a claimant who 
succeeded in a claim case under O. XXI, 
T. 58, but ultimately failed in an action 
brought by the decree-holder to establish 
his right to sell the property. The learn- 
ed Judge appears to have proceeded under 
O. XLI, r. 6 (2) but clearly having no 
jurisdiction either under that Order or under 
O. XXI, 1. 29. In the one instance the 
Rule refers to the original decree from which 
an appeal is pending and in the other it 
is said that it may not be the original 
litigation in which a suit or appeal is 
pending, but it must be a case between 
the judgment-debtor and the decree-holder. 
In the present case it was neither, and, 
therefore, it seems to me, in the absence 
of any provisions in the Code, that the 
only jurisdiction that the learned Judge 
could possibly have, would be under in- 
herent powers, and I am rather inclined 
to the view that he had such jurisdiction, 
but the question is whether in this par- 
ticular instance he could exercise that 
power. On the whole, I come to the con- 
clusion that he had no jurisdiction to pass 
the order because he put the unsuccessful 
claimant to no terms. In the exercise of 
my discretion, therefore, in the matter, I 
set aside the order making the Rule 
absolute with costs, hearing fee two gold 
mohurs. 


D. Rule made absolute. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 1107 
of 1933 
March Ja, 1934 
Jat LaL, J. 

MIRZA AND oOTHEKS—J UDGMENT-DEBTORS 
— APPELLANTS 
versus 


BISHAN DAS-MANGAL SAIN—Dzoregs- 


HOLDER— RESPONDENT. 

Custom (Punjab)—Debts—Liability of 
property in hands of heirs—Agriculturist, 
of—Person ceasing to cultivate 
Whether ceases to be agriculturist. 

It isnot necessary that a person who is otherwise 
an agriculturist,as that term is understood for the 
purpose of the judgment in Jagdip Singh v Narain 
Singh (1),should cease to be one if he ceases to cultivate 
the land personally, 


Misc. S. O. A. from an order of the District 


ancestral 
meaning 
lands personally— 
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Judge, Attock, at Campbellpur, dated April 
1, 1933. 

Mr. M. Tufail, for the Appellants. 

Messrs. R.C. Soni and M. C. Mahajan, 
for the Respondent. 

Judgment.—A money decree was passed 
against the estate of Akbar, deceased, and 
land in the hands of his sons was attached 
in execution of that decree. The sons 
raised an objection that the land attached 
being ancestral could not be sold in execu- 
tion of the decree. They apparently relied on 
a judgment of the Full Bench of the Chief 
Court of Punjab, Jagdip Singh v. Narain 
Singh (1). The trial Court held that it 
had not been established that the objectors 
were agriculturists as they lived not mainly 
on agriculture but on labour. It is not, 
however, necessary that a person who is 
otherwise an agriculturist as that term is 
understood for the purpose of the judgment 
mentioned above, should cease to be one if 
he ceases to cultivate the land personally. 
In this case there was an allegation made 
by the appellants that they cultivated the 
land personally and in orderto prove this 
they cited the Patwari as their witness but 
the trial Judge declined to summon him. 
On this ground also the conclusion of the 
Courts below thatthe appellants have not 
been proved to be agriculturists is vitiated. 
It seems that the real contention of the 
appellants was not properly put before the 
learned District Judge who consequently 
has misunderstood the real contention of the 
parties. 

I accept this appeal and set aside the 
order of the District Judge and that of 
the trial Judge and send the case back to 
the trial Judge with direction to re-hear the 
objections of the appellants and to dispose 
them of in accordance with law. The costs 
incurred by the partiesin these proceedings 
shall abide the result. 

Appeal accepted. 


N. 
(1) 15 Ind. Cas. 866; 4 P R 1913: 173 P L R1912 
160 P W R 1912. 


MADRAS HIGH COURT 
Oivil Miscellaneous Petition No. 3065 
of 1934 
Origina] Side Appeal No. 36 of 1934 
July 30, 1934 
BrasELY, C.J. anD KING, J. 
G. SUNDARAM CHETTIaAR— 
PETITIONER 
versus 
P. A. VALLI AMMAL— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XXXVII, 


6£8 
r 3, O.XLI,7. 5—Summary suiton negotiable in- 
strument- Leave to defend— Principlee—Unconditional 
leave must be granted if defence discloses triable issue 
—Stay of execution—Appeal agumst order refusing 
leave to defend—No appeal from decree—Power to 
stay execution of decree. . 

ln asummary suit upon a negotiable instrument, 
if the defendant sets up a defence in his affidavit in 
support of hisapplication for leave to defend which, 
if he should succeed in proving, would entitle him 
to succeed in the suit, then the Master or the Court 
before whom the application comes has no discretion 
whatever in the matter and unconditional leave to 
defend should be granted. It is not open tothe 
Master or anybody else other thanthe trial Judge to 
go into the merits and discover whether the case set 
up by the defendant is a trueone, Jacobs v, Booth’s 


Distillery Co (1), Powszechny Bank Zwiazkony W.. 


Polsce v, Paros (2) and Peria Miyana Murakayar 
v. Subramania Aryar (3), referred to. . 

Where a wrong order has resulted in the passing 
of a wrong decree and the order has been appealed 
against, the Court may, under O XLI,r. 5, Civil 
Procedure Code, make an order for staying the 
execution of the decree, even though no appeal has 
been preferred against the decree itself Lakshmi 
v. Mam Devi (4), Ramuvien v Veerappudayan 5) and 
Taleb Ali v. Abdul Aziz (6), reliedon | ` 

Petition for an order directing stay of 
further proceedings in C. 8. No. 150 of 1934, 
and appeal from the order of Mr. Justice 
Stone, dated May 9, 1934, and made in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the High Court ia Appli- 
cation No. 1490 of 1934 in O. 5. No. 150 
of 1934. | l 

Mr. K. S. Krishnaswami Ayyangar 
instructed by Mr. N. T. Shamanna, for the 
Petitioner, 

Mr. S. Doraiswamy Ayyar for Messrs. 
Srinivasaraghavan and Thyagarajan, for 
the Respondent. 


Beasley, C. J.-This is an applica- 
tion by the defendant in ©. 8. No. 150 
of 1934, for an order staying further pro- 
ceedings in the suit whether by way of 
execution or otherwise pending disposal 
‘of O. S.A. No. 36 of 1934 which appeal 
is before us for admission. 

The following are the facts of the case. 
O.S. A. No. 36 of 1934 is an. appeal 
‘against an order of Mr, Justice Stone 
which itself was made on an appeal from 
an order of the Master. It is necessary to 
go back tothe inception of this matter, 
-The respondent here isa woman. She 
filed a suit on a promissory note against 
the appellant claiming Rs, 3,150, the face 
value of the promissory note being Rs. 4,000. 
She was unable to produce the promissory 
note and sued for the lesser amount upon 
the following ground, namely, that the 
defendant had made a part payment of 
_ Rs, 1,000. That accounts for the suit being 
for a lesser amount than the face value.of 
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the promissory note.. As .regards her 
inability to produce it with the plaint 
she stated in her plaint that she had 
parted with the promissory note under the 
following circumstances, namely, that when 
the defendant made the part payment of 
Rs. 1,000 he got from her the promissory 
note in orderto take it away with him 
and endorse thereon the part payment 
and that he refused to return. it to her 
or indeed endorse that part-payment upon 
it. In other words, she alleged that she 
had parted with the promissory note to 
the defendant who she stated occupied a 
position of confidence and trust upon the 


m 


s 


fraudulent misrepresentation made by him .. 


that he would endorse the pars payment 
on the promissory note and return it. She 


-accordingly filed her suit under the 
summary procedure. The defendant put 
in an application for leave to defend 


supported by an affidavit in which he 
denied the plaintiff's case and stated that 
the amount paid by him was not Rs. 1,900 
but Rs. 950 and that that payment had been 
made by him and accepted by the 
plaintiff in full satisfaction of the prob 
missory note amount by reason of -the 
fact that she together with a number of 
other creditors of the defendant had agreed 
to accept payment of four annas in the 
Rupee which was evidenced bya written 
composition. The Master was of 
opinion that this defence was not bona fide 


the - 


or he had doubts as to the bona fide .. 


nature of it and he accordingly only gave 
conditional leave to defend, the condition 
being that the defendant should, withia 
one week from the date of the order, 
pay the full amount claimed in the 
plaint into Court. The-defendant appealed 
and Mr. Justice Stone upheld the learned 
Master’s order granting only conditional 
leave to defend hut varied the condition 
altering it to one that security for the 
full amount claimed in the suit should 
be given within fourteen days from the 
date of: his order. 
at that hearing at some stage—we are 
told by Mr. K.S. Krishnaswamy 
Ayyangar at the stage when it was re- 
cognised that a condition was going to 
be imposed upon the leave to defead— 
the defendant said that he would give | 
security. That to my mind is not a 
matter of very much importance or one 
which should be allowed to influence us 
at all in the consideration of this question. 
He was unable to furnish security. Mr. 
Justice Stone’s order was made.on May 9, 


It would appear that: 


eT 
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last, 1. e. two days before the closing of 
the Court for the summer vacation, and 
according to that order, upon failure of 
the defendant to furnish security within 
the period fixed, the application for leave 
to defend would stand dismissed with 
costs. No security was furnished although 
leave was given to furnish security to the 
Vacation Officer and at the expiration of 
the 14 days the application stood dis- 
missed, On July “24 last a decree was 
passed in favour of the plaintiff for the 
amount claimed and no appeal has. been 
presented against that decree. The only 
- appeal before us is the fappeal against 
Mr. Justice Stone’s order granting con- 
ditional.leave to defend. It was urged 
before us on behalf of the appellant that 
this was a case in which unconditional 
leave to defend should have been’ given, 
In support of that contention two 
English decisions were referred to. One of 
them was Jacobs v. Booths Distillery Co. (1). 
The head-note of that case reads as 
follows:—Judgment should only be ordered 
under O. XIV where, assuming all the 
facts in favour of the defendant, they do 
not amount to a defence in law. Where 
there ig a triable issue, though, ib. may 
appear that the defence is not likely 
to succeed, the defendant should not be 
shut, out from laying his defence before 
the Court either by having judgment 
entered against him, or by being put 
under terms to pay money into Court as 
a condition of obtaining leave to defend. 
The other case was Powszechny ~ Bank 
Zwiazkony W.Polsce v. Paros (2) a decision of 
the Court of Appealin England. The head- 
note is as follows: In an action brought 
on a writ specially indorsed under O. TII, 
r. 6, by indorsees against the maker ofa 
promissory note, the plaintiffs in an affidavit 
in support of a summons for leave to 
sign final judgment under. O. XIV, r. 1, 
stated that they were holders 
course of the note, having taken it in 
good ‘faith for value from the payees 
without notice of any defect in ‘their 
title. The defendant in his affidavit in 
answer stated facts which, if true, showed 
that the note had been negotiated in 
fraud of him. The Judge in Obambers 
made an order, under O. XIV, 1. 6, that 
the defendant should have leave to defend 
thé action if he brought a sum of money 
` into: Court within a certain time, but 
(1) (1900) 85L T 262; 50 W R 49. 

2) (1932) 2 K B 363; 101 LJ K B 675; 147 LT 


ar. 
86148 
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that if he failed todo this, the plaintiffs 
should have leave to sign judgment for 
the amount claimed. On appeal from this 
order it was held that a triable issue 
was raised between the parties, that the 
mere statement in the plaintiff's affidavit 
that they had given value without notice 
of any defect in ‘their indorser’s title 
was not sufficient to decide that issue in 
the plaintiff's favour, but that the Court 
must have an opportunity of deciding it, 
and that therefore the defendant was 
entitled to leave to defend the action 
without the condition that he should pay 
money into Court. It was further held 
that where a defendant is entitled to 
leave to defend, the Judge in Chambers 
cannot, under O. XIV, r. 6, make an 
order for conditional leave to defend, the 
effect of which is to give the plaintiff 
conditional leave to sign judgment. There 
is also a decision of this High Court 
namely, Peria Miyana Marakayar v. Sub- . 
ramania Aiyar (3) a decision of 
Walter Schwabe, C. J. and Ramesam, J. 
The head-note reads as follows: The 
question to be considered on applications 
under O. XXXVII, r. 3, Civil Procedure 
Code, is whether or not a triable issue is 
disclosed on affidavit or otherwise by the 
defendant. By triable issue is meant a 
plea which is at least plausible. The 
defendant must state what his defence 
is, and must, as a rule, bring something 
more before the Court to show that it is 
a bona fide ‘defence, and not a mere 
attempt to gain time by getting leave to 
defend. Once the Court comes to the 
conclusion that there is a triable issue in 
the case, ib must grant leave to defend 
without requiring the defendant either to 
pay the amount claimed into, Court or to 
furnish security therefor. Such a con- 
dition must be imposed only in excep- 
tional cases—where, for instance, there 
appears to be so, grave a suspicion that 
the Court comes to the conclusion that the 
defence is put in only in order to obtain 
further time. It is not, necessary: to refer 
to the judgment of Sir Walter Seh- 
wabe, C. J., because the head-note to which 
reference hasbeen made has been taken 
bodily from his judgment. The position to 
my mind is clear although it. may be one 
which leads to unfortunate results in some 
cases, With that, however, we.are not con- 
cerned. If adefendant sets upa defence 
in his affidavit in support of his application 

78 Ind. Cas.{505; 46M LJ 255; 19 L W 342; 
SB ACW Nao; A Wk Mad 13, 7 
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for leave to defend which if he should 
succeed in proving would entitle bhim to 
succeed inthe suit; then the Master or the 
Court before whom the application comes 
has no discretion whatever in the matter 
and unconditional leave to defend must be 
granted. A triable issue in such a case 
has been raised. by the defendant and it 
is not open to the Master or anybody else 
otherthan the trial Judge to go into the 
merits and discover: whether thst case is 
a true one. In this case it is argued by the 
plaintiff (respondent) that no triableissue 
was raised. That seems to me to be a 
hopeless contention. The plaintiff's con- 
tention is that the suit promissory note 
had only been discharged: in part and that 
she is unable to produce it because by 
fraud the defendant has got possession of 
it. The defendant denies this and says 
that by agreement the part-payment was 
accepted as a complete discharge and that 


`- in consequence of this arrangement and 


part-payment he got possession of the pro- 
missory note. Clearly there are two issues 
to be tried. I am, therefore, of the opinion 


- that the orders made by the learned Master 


and by Mr. Justice Stone were wrong and 
that unconditional leave to defend ought 
to have been given. As ithas been agreed 
by both the applicant and the respondent 
that the hearing of the application for 
the admission of this appeal may be 
treated at the hearingofthe appeal the 
appeal must be allowed. 

A further point raised is that this Court 
is not competent to grant the order asked 


. fcr, namely a stay of execution by reason 


of the fact that no appeal has been 
presented against the decree which was 
passed on July 24. That is quite true. 
No appeal has been filed against that at 
all. It is pointed out_ that under O. XLI, 
i. 5, Civil Procedure Code, where a decree 
has been passed and no appeal has been 
presented against it the proper Cowt to 
which an application should be presented 
for stay of execution within the available 
time is the Court which passed the decree 
and that it is only in cases where an 
appeal has been presented against a 
decree that the Appellate Court has seisin 
of the case and. can order or refuse. stay 
of execution of the proceedings. At first 
sight this -contention of the respondent 
would appear to-be right but it has been 


‘ contended that where as a matter of fact 
. it is held by the Appellate Court that. an 


order consequential upon which a later dec- 
ree is passed-was wrong, the effect of that 


7 
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rulingis to render the final or later decree 
as of no force and that has been the view 
taken by this Court from many years and 
accepted by the Allahabad High Court, and 
recently by a Full Bench of the Calcutta 
High Court. The first case upon this point 
to which our attention was drawn was 
Lakshmi v. Marudevi (4). There it was 
held that an appeal against a preliminary 
order in execution can be filed even- after 
the date of the: final order which merely 
carries out and is consequential to the 
preliminary order though no appeal has 
been filed against the final order and 
that with the reversal of the earlier order, 
the later order which depends for its vali- 
dity upon the earlier one ipso facto ceases to 
have any force. Ib is argued, therefore, 
that ifin this” appeal it is held that Mr. 
Justice Stone’s order was wrong, the later 
order, namely, the decree which was pass- 
ed in consequence ofit is of no force, 
There isjanother decision upon this point, viz., 
Ramuvien v: Veerappudayan (5) to the same 
effect, and there is also a decision of the 
Calcutta High Court, Taleb Ali v. Abdul 
Aziz (6).- It is quite true that those cases 
were cases in which a preliminary decree 
had been passed but it seems to me, 
although I say so withsome hesitation, that 
the same effect must be given to cases 
where a wrong order has resulted in- a 
wrong decree. Clearly, if in this case the 
order whichis under appeal and which in 
my opinion was a wrong order had not 
been made, the defendant would have been 
given leave to defend and the result might 
have been quite different to-what it- has 
been. I am, therefore, of the opinion though 
as I said before I came to this opinion with 
some. hesitation, that it is competent in 
sucha case as this for the Appellate 
Court to entertain an application for stay 
of proceedings under O. XLI, r. 5, Civil 
Procedure Code. Atthe same time sub- 
cl. (8) of that rule prevents an order for stay 
of execution being made unless security has 
been given by the appellant for the due 
performance of such decree or order as may. 
ultimately-be binding upon him. It appears 
to me that that provision is mandatory and 
that, no security having been given, it is 
impossible for this Court to order stay , of 


(4) 12 Ind Cas: 664; 37M 29; 10M L T437; 21M 
L` J 1063. 

(5) 14 Ind. Gas, 391; 37 M 455; 11 M L T 69; 22M 
LIJA 


7. h 

(6).123 Ind. Oas. 305; 57 01013; A IR J929 Oal. 
689; 34 O W N 66; 50 O L J 566; Ind,- Rul. (1930} 
Cal. 305 (F B). ; | 
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execution; and stay of execution must ac- 
cordingly be refused. 

It is most desirable that this case should 
be tried at the earliest possible moment in 
view of the fact that no stay of execution 
has been ordered. The order, therefore, is 
that this case should be tried on the 
Original Side by the Original Side Judge 
who is hearing this class of cases on next 
Friday. We are told that the parties will 
then be ready and in any case there is no 
reason why they should not be ready. No 
pleadings will be necessary and the 
affidavits so far filed will be the pleadings 
in the suit and no issuesneed be framed. 
- Costs of the - application for stay of 
execution, costs of the appeal and costs in 
the Courts below will be costs in the 
cause. Ng f 

King, J.—I agree 

A. Order accordingly. 


d — mm 


LAHORE HIGH COURT l 
Civil Revision No. 436 of 1933 | 
i ¿March 22, 1984 ~~! 
; ADDISON, J. 
PAL SINGH—PktTITIonEr 
JK versus 
: DHIRTA SINGH— RESPONDENT. 
_ Civil Procedure Code {Act-V of 1903), s. 115— 
Liability of guardian—Extent of—Order varying 
question of extent of liability—Setting aside of, in 
revision— Guardians and Wards Act (VIII of 1890). 
_A guardian appointed by Court is not Jiable from 
the date of the order appointing him as guardian. 
Where the order regarding the extent of his liability 
is varied, the order is liable tobe set aside in revi- 
sion. 4 

. Petition for revision from theorder of 
the Senior Subordinate Judge, Amritsar, 
dated March 16, 1933. 

Report.—Pal Singh, petitioner, was ap- 
pointed guardian of Dhirta, respondent, 
on May 111929. It was ordered that he 
would pay annually Rs. 270 minus land 
revenue asincome from the estate of the 
minor. The certificate of guardianship 
was granted tohim on January 3, 1930. 
Bawa Kanshi Ram, Senior Sub-Judge, by 
his order, dated December 10, 1930, decided 
that the petitioner was not responsible for 
any -income of the estate before January 
3, 1930. There was no appeal filed from 
that order. On October 5, 1932, Dhirta filed 
an application for taking accounts from. 
his guardian Pal Singh, petitioner. Sardar: 
Indar Singh, Senior Sub-Judge, successor 
in office of Bawa Kanshi Ram held as the 
petitioner was appointed guardian on- 
May 11, 1929 he was liable to pay for 
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Kharif 1929, and Rabi 1930. Pal Sing 
filed arevision petition in the High Cour 
contesting his liability for Kharif 1929 and 
he also claimed reduction of land revenue 
from the amount payable in respect of 
Rabi 1930. : 
Mr. Ram Lal Anand, I, for the Petitioner. 
Judgment.—The order appointing 
petitioner guardian is dated May 11, 1929, 
but he did not give security till 
November 22, 1929, and he was granted’ his 
guardianship certificate on January 3, 
1.930. . 
Later, the Court held on December 10, 1930, 
that the guardian was only: liable from 
January 3, 1930. j 
Itwas not therefore, competent for the 
successor of the former Judge to hold him 
liable from May 1929. Taccspt the petition, 
set aside the order of the Court, dated 
March 16, 1933, and instead of it direct 
that he should pay Rs. 270 a yéar minus 
the land revenue commencing with the 
Rabi of 1930, this being what was ordered 
on May 11,1929, as explained in the order 
of December 10, 1930. No order as to 
costs. Ju; he f 
N. | Petition accepted. 


PATNA HIGH COURT. 
Civil Appeals Nos. te of 1933 and 9 of 
1934" 


August 3, 1934 _ 
MUHAMMAD NOOR AND LUBY, JJ. > 
` Musammat PRABHAWATI KUER— 
; < APPELLANT pt 
versus A $ 
RAM SARAN LAL—RESPONDENT. | 

Hindu Law—Debts—Widow given separate property 
—Creditor, when can claim relief against property 
in her hands—Liability of widow. 

In order to enable a creditor of.a Hindu family to 
follow the property in the hands ofa member of the 
family,the binding nature of the debt must be 
proved in the presence of that particular member and 
the decree must be against him. Hither he should 
be a party to the suit or be legally represented 
therein. Bat where the family is joint, a widow 
having no special right to any particular property 
is not a necessary party, her right of maintenance not 
making hera necessary party to the suit. The 
position is changed when the family separates,’ 
The widow's right is no longer to receive maintenance 
which could have been defeated by the creditor 
by bringing the family property to sale. The widow 
then is in possession of a, specific portion of the 
family property and is entitled to retain it unless 
its liability to be taken away is established against 
her. Raghunandan Pershad v. Moti Ram (1) and 
Bankey Lal v. Durga Prasad (2), distinguished, 


Appeals from an order of the First Court 
Sub-Judge, Gaya,.dated March 27, 1933,- 
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Messrs. S. M. Mullick and Sarjoo Prasad, 
for the Appellant. 


Messrs. Manokar Lal, Raj Kishore Prasad 
and Adit Narain Lall, for the Respondent. 


Muhammad Noor, J.—These two ap- 
peals arise out of two execution proceedings 
by two decree-holders against the same set 
of judgment-debtors. Ft seems that, the 
respondents had certain claims against one 
Babu Ram Prasad, the husband of the ap- 
pellant. They instituted two suits for re- 
covery of thoee dues against his sons and 


grandson, making the present appellant, - 


his widow, also a party defendant to the 
suit. Before the institution of the suits, 
the family of Ram Prasad had separated 
and certain properties are said to have 
-been separately allotted to the appellant 
as the mother of her sons. Decrees were 
. passed in the respondents’ favour against 
. the’sons and grandsons, but both the suits 
-were dismissed against the appellant. In 
‘one suit (relating to M. A. No. 9 of 1934) 
the Court in deciding issue No.5 said as 
follows : 

“Defendant No. 13 (the appellant) being the widow 


of Babu Ram Prasad is an unnecessary party in 
the presence of the sons and grandsors ” ` 


and dismissed the suit against her. In the 
other suit (relating to appeal No. 292 of 
1933) the decree was passed on ccmpro- 
mise by the sons and grandsons and dis- 
missed against the appellant. The res- 
pondent decree-holders haye.executed their 
respective decrees and have attached, 
among others, the properties which are said 
to have been separately assigned to the 
appellant and of which she is stated to be 
in separate possession. She objected to the 
attachment, and the learned Subordinate 
Judge has disallowed her objections on the 
ground that the debt being for. family 
purposes and binding on the family, the 
property" in Ler ycssessicn was Jiablefor 
ihat debt. ‘The lady has prefered these 
two appeals, In my opinicn, ihe learned 
Subordinate Judge has ignored the fact 
that in orcer to enable a creditor of the 
family todollcw the property in the hands 
of a member of the family, the binding 
nature cf ite debt must be proved in the 
presence cf that particular member and 
the decree must be against him. Either 
he should be a party tothe suit or ke le- 
gally represented therein. Had the family 
been joint, the karta of the family, orthe sons 
and the grandsons were the only parties 
necessary to the suit and he or they 
would have represented the family, The 
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widow having no special right to any par- 
ticular property was not a necessary party. 
Herright of maintenance did not make 
her a necessary party. The position, how- 
ever, became entirely changed when the 
family separated. The right ofthe appel- 
lant was no longer to receive maintenance, 
which could have been defeated by the 
creditor by bringing the family property 
to sale. Now she was in possession of a 
specific portion of the family property 
and was entitled to retain it unless its 
liability to be taken away is established 
against her. Her sons and grandsons 
could no longer represent her. This is not 
@ question of the Hindu Law. The pro- 
perty in her possession may be liable, 
but the question is how that liability can 
be enforced? It is purely a question of 
procedure ; or, in other words, the ques- 
tion is whether the decree can be executed 
against her. In appeal No. 292 of 1933 
as I have said, the decree was passed on 
compromise between the decree-holder and 
the sons and grandsons of Ram Prasad. 
The decree-holder contented himself by 
getting a decree against them, and get- 
ting his suit dismissed’as against ihe appel- 
lant. In theother appeal (No. 9 of 1934) the 
suit was dismissed against her, and the 
plaintiff decree-holders did not pursue the 
matter further. The matter will be quite 
clear if I give an illustration. Supposing 
there is a family debt incurred by the. 
father of the family. On his death, his 
sons separate. The creditor institutes his 
suit against one of the sons only. Can he, 
in execution of this decree, proceed to sell 
the separated properties of the other scns ? 
Certainly not. The properties in their pos- 
session may be liable, but the decree is 
not against them. The separated brother 
did not represent them in the suit. Hither 
the appellant may be treated as a party to 
the suit or not. If the former, then the 
suits have been ditmissed.against her. If 
she te. treated not as a party, she is not 
bound by the decree. In either case there 
is no decree capable of execution against 
her property. None of the cases relied 
upon by the learned Advocate for the res- 
pondents helps them. For instance, -he re- 
lied upon a Full Bench of the Chief Court 
of Oudb in Raghunandan Pershad v. Moti: 
tam (1). There a decree for a family 
debt was obtained against the father after 
he had separated from hisecons. It is not 


(1) 119 Ind. Cas. 448; A I R 1929 Oudh 406; 6 
TAS 497; 6 O W N 689; Ind, Rul, (1929) Oudh 529; 
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clear whether the suit was instituted before 
or after partition. The creditor attached 
the separated properties of the sons. Their 
claim was allowed. The decree-holder in- 
stituted a title suit for a declaration that 
_ the properties were liable for the debt. 
The suit was successful. It is clear that 
the liability was determined in the suit in 
the presence of the sons. In the case before 
us the properties in possession of the ap- 
pellant may be liable for the debt, but 
this liability must be determined in her 
presence. This cannot be done as the suits 
have been dismissed against her. Another 
case relied uponis that of Bankey Lal v. 
Durga Prasad (2). Inthatcase the majority 
of the Full Bench (Mookerji, J. dissenting) 
held that if a father has been declared 
insolvent, the Receiver of his estate could 
seize the separated properties of the sons 
for family debts if separation had taken 
place without making arrangements for 
payment ofdebts. Mookerji, J., however, 
was of opinion that a suit was necessary. 
The majority agreed with the judgment 
delivered by Sulaiman, Ag. ©. J., he 
having held that the share of the separat- 
ed son was liable, observed that the mode 
‘of enforcing the liability was a matter of 
procedure and the Insolvency Court being 
competent to decide questions of title could 
enforce it. The other cases cited are on 
the liability of the family property for 
family debt. That is not the issue in this 
case. The issue is whether the properties can 
be sold in execution of these decrees. 

A question was raised before us that 
the properties claimed by the appellant 
were notin fact assigned to her Separately. 


This is a question of -fact, and the learned | 


Subordinate Judge has not decided it, His 
judgment proceeds on the assumption that 
there was a partition and that the pro- 
perties claimed were so assigned to the 
appellant. The materials before us ale 
not sufficient 10 come to any conclusion 
in this respect. 

I would, set aside the orders of the learn- 
ed Subordinate Judge, and remand the 
cases to him to decide whether in fact 
the properties claimed by the appellant 
were really, on a bona fide Partition, sepa- 
rately assigned to her before the institu- 
tion of the suit. Any property which may 
be found to have been so assigned to her 
will be released from attachment. 

The appeals are, therefore, allowed, and 


(2) 135 Ind. Cas. 139; A I R 1931 All, 512: 53 
i o (1931) ALJ 917; Ind, Rul. (1932) All’ 27 
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the cases are remanded. Jn the circum- 
stances of the case, the parties will bear 
their own costs. 
Luby, J.—I agree. 
N. Appeals allowed, . 


a 


LAHORE HIGH COURT 
Civil Revision No. 427 of 1938 
March 13, 1934 
HILTON, J. 

CHIMNA RAM—DeEcREE-HOLDER 
—PETITIONE 


j versus 
KALA SINGH AND O0OTHERS—JUDGMENT- 


Destogs — RESPONDENTS 
Civil Procedure Code (Act V of 1908), 33.47, 145, 115 
—Surety~ Order directing execution against— Appeal- 
ability of—Court of appeal passing order inconsist- 
ent with previous order 
—Interference in revision, Ai 
Under s, 145, Oivil Procedure Code, any person- 


which has’ become . final 


who has become liable as surety and against whom - 
a decres may be executed, shall be deemed for-the ` 
purposes of appeal to be a party within the mean-. 
ing of 8.47. An order directing execution to proceed 
against the surety is, therefore, appealable under 
s. 47, by the surety. 

Where the Appellate Court hears an appeal from 
an order later in point of time, the Court has no 
jurisdiction to set aside a previous order which 
had become final on not being appealed against, 
The Appellate Court cannot also pass an order 
inconsistent with the previous order, If such an 
order is passed, it can be reversed in revision ag 
being passed without jurisdiction. 


Petition for revision of the order of the 
Senior Subordinate Judge, Amritsar, dated 
March 21, 1933. : 

Mr. Ram Lal Anand, I, for the Peti- 
tioner. 

Mr. Din Dayal Khanna, for the Respond- 
ents. 

Judgment.—On April 8, 1932, notice 
was sent to the surety to produce the 
judgment-debtor. On August 22, 1932, 
when the surety appeared without the 
judgment-debtor, the decree-holder asked 
that the decree should be executed against 
the surety and the Court made an order 
to that effect. No appeal was made by 
the surety againt that order, | 

On October 18, 1932, the surety again 
appeared and this time the judgment- 
debtor appeared with him and the surety 
asked to berelieved of responsibility. The 
Court, however, ordered that execution 


proceedings should continue against the 


surety as the decree-holder did not want 
to, proceed against the judgment-debtor, 
Against this order the surety appealed to 
the Senior Subordinate Judge who has 
held that the decree cannot be executed: 
against the surety and has accepted his 
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appeal. The decree-holder has petitioned 
for revision on the ground that no appeal 
had been made against the order of August 
22, 1932, which had become final under 
8. 47, Civil Procedure Code, and the Senior 
Subordinate Judge could not set aside 
the order of August.22, 1932, when hearing 
ee eppeel against the order of October 13, 


This ground, I think, has force and must 
prevail. Section 145, Civil Procedure Code, 
itself provides that any person who has 
become ‘liable. as surety and against whom 
a decree may be executed shall be deemed 
for the purposes of appeal to be a party 
within the meaning of s. 47. It follows 
that the surety had: a right of appeal 
against the order of August’ 22, 1932, and 
as he did not appeal, that order became 
final and the Senior Subordinate Judge 
could not set it aside when hearing an 
appeal against the later order of October 
18, 1932, nor could he pass an order therein 
that was inconsistent with the order of 
August 22, 1932, | 
. On these grounds I accept the revision 
petition and setting aside’ the order of the 
Senior Subordinate Judge, dated March 
21, 1933, I restore the order of the executing 
Court. ` Bast n 

1, however, order that the parties pey 
their own costs in this Court and in the 
lower Appellate Court. 

NE | no 


Appeal dismissed. 


N 


CALCUTTA HIGH COURT 
‘Oivil Appeal No. 3120 of 1931 
- December 4, 1933. - ` 
i - ` MALLIK AND Jack, JJ. 
. BURENDRA. NATH ŞEN- PLAINTIFF— 
; APPELLANTS, ` 


7 VETSUS 

MUNICIPAL COMMISSIONERS, 

'MYMENSING—DEFENDANT—RESPONDENTS. 
` Bengal Municipal Act (III of 1884), ss. 97, 280, 96— 
Valuation of holding for fixing water rates—Different 
valuation made during .currency of such valuation— 
Legality of—Suit for declaration of illegality of 
later valuation—Maintainability of—Old valuation— 
Acceptance of ~Effect. Wi. . g 
: Section 97; Bengal Municipal - Act, applies where 
valuation is made in connection with the fixing of the 
water rate and the valuation is made when there was 
no previous valuation for the purpose of levying a 
holding tax. If during thé currency of such a valua- 
tion another and different valuation of the same 
holding is made for the purposes of Municipal rates, 
then this later valuation is illegal and ultra vires and 
ifthe Municipality has done nothing towards realis- 
ing the aforesaid illegally assessed rates, then a suit’ 
is maintainableto have the later valuation declared 
e and ultra vires without any consequential 
Teo . : i ` 


l 
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Toadopt the valuation of a holding previously, 
made, may be taken as a determination of the valua- 
tion and anacceptance of the old valuation would 
be a sufficient compliance with the provisions of 
s. 96, specially when non-acceptance of the old 
valuation would lead to an absurd situation. ‘ 


Appeal from an appellate decree of the 
District Judge, Mymensingh, dated May 
25, 1931. i 

Messrs. C. C. Biswas and Haridas Gupta, 
for the Appellant. : 

Messrs. S. C. Basak and Ramendra 
Chandra Roy, for the Respondent. : 

Mallik, J.—This appeal arises out ofa 
suit for a declaration that an assessment 
made by the Municipality of My- 
mensingh on the plaintiff's holding is 
illegal and ultra- vires. The facts which 
arerelevant forthe purpose of this appeal 
are briefly these: In the Municipality of 
Mymensingh there was up tothe year 1928 
no tax on. holdings but what is known as 
tax on persons. The Municipal Commis- 
sioners decided by a resolution that with. 
effect from April 1, 1929, there should be 
a charge and that taxation from that date 
would be not on persons but on holdings 
and in order to give effect to that resolution 
they made an assessment on all the 
holdings after making valuations of the 
same. The plaintiff's holding was taxed 
on the basis that the annual letting value 
of the same was-Rs. 3,000. This figure, 
however, on the objection of the plaintiff, 
was reduced to Rs. J,800. Before the Com- 
missioners decided to levy tax on holdings 
they had, in the year 1928, levied a water 
rate on holdings within the Municipality, 
and for levying that’ water rate there had 
been a valuation of the plaintiff's holding 
in which the letting. value of the same had 
been fixed. at Rs. 1,260. According to the 
plaintiff's case when the plaintiff filed an 
objection to the valuation of his holding at 
Rs. 3,000; the objection was heard by four 
out of ten Commissioners who had been 
appointed for the purpose before 1929; 
and although the four -Commissioners 
reduced the figure Rs. 3,000 to Rs. 1,800 
they followed a-procedure not warranted 
by law. On these allegations the plaintiff 
asked for a declaration -that the asses- 
sment on his holding was illegab and ultra 
vires on the ground that it had been made 
not in. accordance with law, and that the 
Commissioners in dealing with his petition 
of objection had acted in violation of the: 
provisions of the Bengal Municipal Act. 

The plaintiff's case was resisted by the 
defendant on the allegation that. there had 
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been nothing wrong or illegal either in the 
assessment or in the disposal of the petition 
of objection and that the plaintiff's suit 
was not maintainable in view of. the 
provisions of s. 42, Specific Relief Act—the 
plaintiff not having asked for any 
consequential relief in the shape of an 
injunction restraining the. defendant 
Municipality from realising the tax assessed 
on the plaintiff's holding. The Court of 
first instance found the points in favour 
of the plaintiff and gave him a decree. On 
appeal this decision was reversed by the 
learned District Judge who held that 
there had been nothing wrong or 
ultra vires in the assessment and also 
that s. 42, Specific Relief Act, was an 
insuperable bar to the plaintiff’s suit. 
The plaintiff has appealed to this Court. 
A number of points have been taken on 
behalf of the appellant before us. One of 
the main points was that the Municipality 
had no authority to take a fresh valuation 
“on the plaintiff's holding when there was 
another valuation, the valuation made 
in connection with the fixing of the water- 
rate still subsisting that valuation having 
been made in 1928, and its currency not 
having expired when the new valuation 
was made. This contention seems to me 
to be-well founded. The valuation that 
had been made in connection with the 
fixing of the water-rate had been made 
under s. 280, Municipal Act, “and that 
valuation having been.made when’ there 
was no previous valuation forthe purpose 
of levying a holding tax, the provisions of 
8.97 were applicable to the case. Section 97 
lays down that the life’ of such a valuation 
is five years. That being so, at thetime 
when the new valuation was made in 1929 
there was another and a different valuation 
of the same holding subsistiuog. This 
-was clearly an absurd situation . to have 
two different valuations of the same holding, 
Standing side by side at the same time 
and to act upon these two | different 
valuations for different purposes. l 

Dr. Basak for therespondent attempted 
to meet this contention of the appellant on 
two grounds. In the first place, he argued 
that although there are provisions in the 
Act for accepting the valuation previously 
made for the purpose of levying ‘holding’ 
tax for the purpose of levying water-rate 
there is no corresponding section in the 
Act for accepting water rate valuation for 
the purposes of valuation for ‘holding’ tax; 
and secondly, he-drew our attention 10 the 
provisions of S, 96 which lays down that in 
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making assessment for holding tas, the 
valuation of all holdings without any 
exception must be determined. As regards 
the first grouad. it is true that there is no 
provision inthe Act for using water-rate 
valuation forthe purpose of valuation for 
‘holding’ tax. But that is no reason why 
the Municipality should be allowed to do 
something that would lead to an absurd 
position, namely, having two different 
valuations of one and the same holding 
standing side by side. Then as regards 
the second ground, s. 96 no doubt says that 
in making an assessment for a ‘holding’ 
tax there must be a determination of the 
valuation of all the holdings without any 
exception. But to adopt the valuation of 
a holding previouly made, may, I am 
inclined to think, be taken as a deter- 
mination of the valuation and an acceptance 
of the old valuation would, in my opinion, 
be a sufficient compliance with ‘the 
provisions of s. 96, specially when it is 
remembered that non-acceptance of the old 
valuation would lead to an absurd 
situation. I would, therefore, hold that the 
assessment of the plaintiff's holding based 
as it was on a valuation which had been 
made in contravention of the law was 
illegal and ultra vires. In this view of the 
matter it would not be necessary to consider 
the other points raised by the appellant in 
connection with the procedure followed by 
the Commissioners in disposing of the 
“plaintiff's petition of objection to the asses- 
sment. 

On behalf of the respondent an argument 
was advanced before us that the plaintiff's 
suit was barred under s. 42, Specific Relief 
Act, inasmuch as the plaintiff did not ask 
for any consequential reliefin the shape 
‘of aninjunction on the defendant Munici- 
‘pality restraining them from realising tax 
from the plaintiff. But it does not appear 
that the defendant Municipality had done 
any act towards such realisation > Besides, 
if the second valuation is pronounced void, 
the assessment by the Municipal Commis- 
sioners together with the second valuation 
on which it was based, falls to the ground 
and there ‘would remain nothing but the 
‘previous valuation to go upon in making 
an assessment of tho plaintiff's holding and 
no necessity for asking for any consequential 
the 
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relief; in this connection ‘see 
‘observations of Lord ` Macnaghten in 
Fischer v. Secretary of State (1). 


For the reasons recorded avove, I would 
|. (D 22 M 270; 26 I A16; 7 Sar. 459; 3 O,W N 161 


(PO). 
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allow the appeal, set aside the decree of the 
lower Appellate Court and restore that of 
the Court of first instance. The plaintiff 
will have his costs throughout, 
Jack, J.—I agree, 
N. Appeal allowed, 


——_ 


LAHORE HIGH COURT. 
Civil Miscellaneous Petition No. 100 of 1934 
March 17, 1934 
ABDUL RASHID, J. 
Musammat PARO—PETI1IONER 
versus 4 
CHHAJA SINGH AND ANOTSER— 
RESPONDENTS.. 
' Civil Procedure Code (Act V of 1938), s. 24— 
Judge having expressed opinion in another case on 
point in dispute—Whether a good ground for trans- 


er. : 
- Where it is alleged that the Judge has already 
expressed, in another case, his opinion on the point 

_ awaiting adjudication, a geod ground for tranefer is 
made out. 


C.M. Petition for transfer of the case from 
the Court of the Additional District Judge, 
Hoshiarpur, at Jullundur, to the Court of 
the District Judge, Hoshiarpur. 

Mr, Ram Lal Anand, II, for the Peti- 
tioner. 

. Judgment. —This is an application under 
s. 24 of the Civil Precedure Code, for the 
transfer of a Civil Appeal No. 321-39-J, 
Musammat Paro v. Chhaja Singh, ete, 
pending in the Court of the Additional 
District Judge, Hoshiarpur, at Jullundur, 
to the Court of the District Judge, 
Hoshiarpur. It is alleged by the petitioner 
that one of the questions which will have to 
be decided inthis appeal is whether the 
petitioner has remarried and forfeited her 
rights to the property of her deceased 
husband. It is further alleged that the learn- 
ed Additional District Judge, Hoshiarpur 
_ at Jullundur, before whom the appeal is 
pending, has already held in Civil Appeal 
“No. 232 of 1953 (Musammat Paro v. Chuha, 
‘that the petitioner was married to Chuha 
in the chaddar andazi form. A second 
appeal against that order has already been 
preferred to this Court. An affidavit has 
. been filed by Musammat Paro in support 
` of her allegation. 

The respondentshave appeared in person 
and have merely stated that they have 
already engaged Counsel at Jullundur and 
that if the appeal is transferred to the 
District Judge, Hoshiarpur, they will suffer 
a substantial lcss as they will have to 
“engage another Counsel at Hoshiarpur to 

‘argue their. appeal. No affidavit has 
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however, been filed by the respondents in - 
support of their allegations. _ SS Sal ase 

As the Jearned Additional District Judge 
Hoshiarpur at Jullundur has already. 
expressed an opinion when deciding Civil 
Appeal No. 232 of 1933 that -Musammat 
Paro was married to Chuha in the chaddar 
andazi form, and as this is one of the 
questions that will have to be decided in 
the appeal which forms the subject-matter 
of the present application, it is desirable, 
in the interests of justice, that the present 
appeal should be heard and decided by 
another Court: J, therefore, withdraw 
Civil Appeal No. 321-39-J of 1933 (Musam- 
mat Paro v. Chhaja Singh and Gurdit 
Singh) from the Court of the Additional 
District Judge, Hoshiarpur at Jullundur, ` 
and remit it to the District Judge, 
Hoshiarpur, fordisposal. The parties shall 
bear their own costs in this Court. ` 


N. Appeal dismissed. 


MADRAS HIGH COURT . 
Criminal Appeal No, 293 of 1934 
September 18, 1934 
PANDRANG Row, J. 

In re PERIASWAMI THEVAN 
AND ANOTHER— APPELLANTS 

Penal Code (Aet XLV of 1860), s. 201—Causing 
disappearance of evidence of murder—Gist of 
offence, 

When a person was convicted under s. 201, 
Penal Code, but the only facts proved against him 
were that he caught hold of the tuft -of the 
deceased when another person stabbed hbim-and 
that he took part in tying the deceased with a 
rope and dragging him along for some distance: 

Held, that the essential ingredient of an offence 
under s. 201 being causing the disappearance of 
evidence of commission of an offence with a view 
to screen the offender, the acts proved were not 
sufficient for a conviction under 8. 201. i 


Appeal against the order of the Addi- 
tional Sessions Judge of the Court of 
Session of the Coimbatore Division in Case 
No, 42 of the Calendar for 1934. 

Messrs. V. L. Hthiraj and V. Nageswara 
Aiyar, for the Appellants, po 

Mr. A. Narasimha Ayyar, for the Public 
Prosecutor on behalf of the Crown. 


Judgment.—The two appellants in 
this appeal haye been convicted by 
the Additional Sessions Judge of 
Coimbatore, the Ist appellant of an 
offence punishable under s. 201, Indian 
and the 2nd appellant 
of murder. The Ist appellant received a 
sentence of 5 years’ rigorous imprisonment 


“while the 2nd appellant was’ sentenced: to 
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- transportation for life under s. 302, Indian 
Penal Code. 
. The case arose out of the discovery of 
the dead body of one Ramasami Thevan, 
a bachelor of about 23 years, in the early 
morning of Octobér 8, in the itteri near 
the field belonging to witness Royappa 
Goundan.- He reported the discovery of 
the dead pody, which had numerous 
injuries, to the village Munsif who re- 
ported the matter to the Police and the 
Magistrate. The inquest was held on 
Sunday night, the October 8, and the only 
eys-witness examined at the inquest, was 
not examired as a witness for the pro- 
secution, The next day, however, during 
the investigation the Sub-Inspector was 
able to get the evidence of two eye-wit- 
nesses namely Knada Vannan and Muthu- 
kumardsamy Thevan, P. Ws. Nos. 9 and 7, 
respectively, according to whom the 2nd 
appellant was the person who actually 
inflicted the fatal injary with an aruval 
on the deceased with the assistance of the 
‘other appellant. A third eye-witness, 
wiz, P. W. No. 10 was: examined by the 
Police on October 13 and the remaining 
eye-witness examined in the case, viz. 
P..W. No. 8, was examined by the Police 
‘on October 23, ashe was a strolling actor 
without any fixed abode. It would appear 
‘that several other eye-witnesses had been 
“examined by the Police during the in- 
vestigation but they were not examined 
“for the prosecution on the ground’ that 
they had ‘either been won over or become 
hostile. 
__ [After referring to 
Lordships proceeded.] . 
I am of opinicn, however, that the evi- 
dence of the eye-witnesses P. Ws. Nos. 
7,8 and 9 can be safely acted upon. 
That evidencé shows that the death of 
the deceased was caused by the 2nd 
appellant as the result of the fatal injury 
‘which he was seen to inflict on the de- 
ceased at the time of the occurrence. 


the evidence his 


“Where and when the other injuries were ' 


inflicted on the deceased is not known, 


and it is not necessary to speculate as ` 


regards this part of the case in the 


absence of evidence; but the evidence ` 


actually available is clear and sufficient 
to fix the actual murder upon the 2nd 
appellant and his conviction under s. 302 
must therefore be confirmed. The sentence 
of transportation for life imposed: upon 
‘him is less than what he deserves, and 
in any case it is the lesser of the two 


-sentences which the law permits in cases. 
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of murder. His appéalis, therefore, dis- 
missed under s. 423, Criminal Procedure 
Code. | 

“As regards the Ist appellant the only 
acts proved against him are that he caught 
hold of the tuft of the deceased just 
before the 2nd appellant fatally stabbed 
him, and that he took part in tying the 
deceased with a rope and dragging him 
along for some distance. These acts were, 
according to the learned Additional 
Sessions Judge, insufficient to support the 
charge of murder. Whether this view is 
right or wrong is nota question that 
arises for decision in this appeal. The 
question that I have to decide is whether 
these acts constitute an offence punisha- 
ble under s. 201, Indian Pena] Code, and 
Iam ofopinion that this question must be 
answered in the negative. The essential 
ingredient of an offence punishable under 
8. 201, Indian Penal Code, is causing 
disappearance of evidence of the commis- 


sion of an offence with a view to screen’ ‘~! 


the offender from legal’ punishment, and 
it cannot be said that the acts shown to 
have been committed by the Ist appellant 
‘amount: to this offence. It is not contend- 
ed on behalf of the Crown that these 
acts constitute this offence or that there 
‘is any other evidence on the strength of 
which the conviction under s. 201, Indian 
Penal Code, can be sustained. There 
has been no appeal by the Crown in res- 
pect of the acquittal of the Ist appellant 
of the charge of murder, and it is there- 
fore, not open to me to consider whether 
the acts proved against him would not 
have justified a conviction for murder. 
These acts donot certainly constitute an 
offence punishable under s, 201, Indian 
Penal Code, and I must, therefore, though 
with reluctance, set aside his conviction 
and the sentence imposed upon him under 
that section and direct his acquittal under 
s. 423, Criminal Procedure Code. 
A. ‘Conviction set aside, 





LAHORE HIGH COURT 
First Civil Appeal No. 1779 of 1928 
March 6, 1934 
BhEDE AND RANGI Lat, JJ, 
NAU NIHAL SINGH AND OTARRS 
— DEFENDANTS —APPBLLANTS 
: versus 
MANGAL SINGH AND ANOTHER-— 
IPLAINTIFFS—RESPONDENTS. 
Deed—Alteration. in mortgage deed asto. stipulation 
“regarding interest—~Whether makes it void ab initio— 
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Revenue Court—Jurisdiction—Only dispute as to 
right to compound interest—Revenue Court declining 
to decide— Propriety of. 

An alteration in a mortgage deed as regards. the 
stipulation to pay compound interest does not make 
it void in toto and its existence cannot altogether be 
ignored. Mangal Sen v. Shankar Sahai (1), referred 
to 


Where the only dispute between the parties is as 
to whether the defendants are entitled to compound 
interest or not, the Revenue Authorities act rightly 
in declining to decide the dispute. 

. ©. A. from the preliminary decree of 
the Senior Subordinate Judge, Sheikhupura, 
dated May 18, 1928. 

Messrs. J. L. Kapur and Basant Kishan, 
for the Appellants. 

Dr. Nand Lal and Mr. Pran Nath, for 
the Respondents. 

Rangi Lal, J—This appeal arises out 
of a suit for the redemption of a mort- 
gage effected by one Bhagat Singh in 
1913. According to the mortgage-deed 
the mortgagee was to be put in possession 
of the mortgaged property only if the 
` mortgage was not redeemed within three 
years. The plaintiffs, who are the heirs 
of the original mortgagor, alleged that 
possession was actually transferred at the 
time of the mortgage and, therefore, 
claimed to redeem it on payment of the 
principal amount alone, 7. e, Rs. 3,900. 
The defendants, who are the heirs of the 
mortgagee alleged that they received 
possession after April 14, 1923, and that 
according to the terms of the deed they 
were entitled. to compound interest at the 
rate of Rs. 1-4-0 per cent. per mensem up 
to that date. The plaintiffs admitted that 
there was an agreement to pay simple 
interest, at the foresaid rate, but contended 
that no interest was payable because the 
mortgagee had taken possessicn of the 
mortgaged property immediately after the 
mortgage. It was denied that there was 
any agreement to pay compound interest. 
“The mortgage-deed contains references to 
compound interest in three interlineations, 
Jt was emphatically urged that these 
interlineations were interpolations and must 
have been after the copy of the document 
- kept in the Registration Office was destroy- 
ed in the course of the disturbances of 
1919. The lower Court held that the 
defendants did not get into possession 
of the morigaged property till after April 
1923 and that the interlineations mentioned 
above were interpolations. T'he defendants’ 
claim to simple ` interest was disallowed 
on the ground that they had relied on 
a document containing an alteration on a 
material point, A preliminary decree for 
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redemption on payment of Rs. 3,900 was, 
therefore, passed. The defendants have 
appealed to this Court. 

A perusal of the mortgage-deed will 
show that there is no reference ‘to com- 
pound interest inline 78 where the stipulat- 
ed rate of interest is mentioned. The 
references to compound interest in sub- 
sequent parts of the document seem to 
be rather abrupt and, more or less, out 
of place. The appearance of the words 
“dar sud” wherever they occur by way 
of an interlineation goes to show that 
the payment of compound interest was 
perhaps not contemplated to start with. 
If the additions had been made before 
the execution of the document they would 
the 
executant or they would have been 
referred to in the scribe’s note which 
enumerates all the alterations made in 
the course of the writing. Unfortunately 
the scribe is dead and out of the two 
attesting witnesses only one has been 
produced and he has deposed that no 
compound interest was agreed to be paid. 
Each party called a hand-writing expert 
but they were both inclined to the view 
that the additions were subsequent inter- 
polations though none of them was in a 
position to express any definite opinion 
on that point. Their testimony is, there- 
fore, ‘not of much help in determining the 
question before us. However, after 
carefully considering the evidence on the 
record, such as it is, I agree with the 
learned Subordinate Judge that the defend- 
ants failed to prove that there was any 
agreement to pay tompound ‘interest, 
without endorsing the definite finding 
that the document in question has been 
altered in material particulars. Even if 
it is held to have been altered, it cannot 
be said to be void in toto and its existence 
cannot be altogether ignored. [Vide 
Mangal Sen v. Shankar. Sahai (1)]. In the 
present case it was admitted in the plaint 
that the principal sum due to the defend- 
ants was Rs. 3,900 and the plaintiffs’ 
Counsel admitted in his statement before 
the framing of issues that simple interest 
at the rate mentioned in the desi, i. e., 
Rs. 1-4-G per cent. per mensem was agreed 
to be paid. There was, therefore, no 
justification for disallowing the simple 
interest due to the defendants,- which 
amounts to Rs. 5,850. : 

The learned Counsel for the respondents, 
however, challenged the correctness of 
(1) 25A 530; A W N 1908, 122 , 
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1934 , 
the finding that the 'defendant did not 


receive possession of the mortgag- 
‘ed property till April 1923. ° It 
is clear that according to the terms 


of the mortgage-deed, the mortgagee was 
not entitled to take possession before the 
expiry of three years from the date of 
the mortgage. There is nothing whatsoever 
to show under what circumstances posses- 
sion was delivered at once in contravention 
of the terms of the mortgage-deed. The 
mutation which took place in 1915, shows 
that the mortgage was without possession. 
The mortgaged land was not specified in the 
deed. Itformed part of a joint khata which 
was not partitioned till1923. The Revenue 
Records show that it was after the partition 
that the. defendants took possession of 
the mortgaged property and a mutation 
to that effect was sanctioned in their 
favour. The mutation proceedings make 
it clear that the only dispute between 
the parties then was as to whether the 
defendants were entitled to compound 
interest or not. The Revenue Authorities 
rightly declined to decide that dispute. 
It is admitted that the whole khata in 
which the defendants were also co-sharers 
had all along been in possession of 
tenants-at-will and there is nothing what- 
ever to show that prior to 1923 the 
defendants had been receiving any rent 
in respect of the mortgaged property. 
On the other hand it appears that Teja 
Singh, plaintiff, gave a receipt for a sum 
of Rs. 1,500 on account of rent for rabbi 
1923 to Arura tenant thcugh it is not 
quite clear whether the rent of the mort- 
‘gaged property was included in this sum. 
‘We, however, findthat on March 28, 1923, 
Mangal Singh, plaintiff, made an applica- 
tion under s. 145 of the Criminal Pro- 
cedure Code in which it was alleged that 
the defendants were threatening to take 
„possession of the mortgaged property. 
Thus, itisclear that they had not actually 
taken possession till then. In the face of 
this” petition how - could the plaintiffs 
allege that possession was delivered to 
the mortgagee in -1913. I have no hesita- 
‘tion in holding -that the finding of the 
‘lower Court on this point is correct 

: - For these reasons, I would accept the 
appeal only in so far as to increase the 
‘amount payable’ by the plaintifs by 
Rs. 5,850 and allow them a period of six 
months within which they shall pay this 
sum. As the defendants wrongly claimed 
a large sum ` on account of compound 
‘interest and the plaintiffs wrongly alleged 
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that possession of the mortgaged prop- 
erty had been delivered in 1913, I would 
leave the parties to bear their own costs 
throughout. i 
Bhide, J.—I agree. f l 
N. Appeal dismissed. 


RANGOON HIGH COURT 
Criminal Appeal No. 335 of 1934 
March 22, 1934 
Ba U, J. 

F. G. ROBSON—APPELLANT 
versus 


EMPEROR—Obprosite Party. 

Penal Code (Act XLV of 1880), s 279 —Negligence, 
when gross and culpahle—Accused taking all care to 
avoid occurrence of accident— Complainant mostly 
responsible for same—Accused, if guilty. . 

Criminal negligence, is the gross and culpable 
neglect or failure to exercise that reasonable and 
proper care to guard against injury either to the 
public generally or to an individual in particular 
which, having regard to all the circumstances out 
of which the charge has arisen, it waa the im- 
perative duty of the accused person to have adopt- 
ed. 

The appellant was on the wrong side of the road. 
He drove his car slowly and when he saw the complain- 
ant’s car come from the opposite direction he put 
his hand up togivethe signal that he was going 
to turn The complainant was driving his car at an 
exceesive speed but in spite ofall this, the accident 
occurred. This accident would not have occurred 
if the complainant had not been driving his car at 
an excessive speed : 

Held, that the accused was not guilty of negligence. 
Empress v Idu Beg (1), applied, H. W. Smith v. 
Emperor (2), referred to. 


Or. A. from an order of the Western Sub- 
Divisional Magistrate, Rangoon, dated 


“January 12, 1934. 


Messrs. Foy and Guha, for the Appel- 
lant. 

Judgment.—I regret to say that I do 
not quite know what the finding of the 
Magistrate on the facts exactly is. He 
Bays: - 

“I do not consider that the accused was driv- 
ing with due caution for the reason that in driv- 
ing attention has not merely to be given to ap- 
proaching cars, but to trafficcoming up from behind 
as well. Mr. Robson does not explain how a car 
behind him could possibly be expected to see his 
signal of “his intention to turn to the right by 
putting his hand up tothe windscreen. Ifthe road 
had been clear of all traffic, no doubt his action 
possible 
trafis coming up from behind would be excusable 
but in the present case there was 4 car not so 
very far behind him and it was the presence of 
‘that car which to my mind was the cause of th 
accident.” : 


Does the Magistrate mean by this that 
he accepts the version as given by the 
appellant that he drove his car slowly 
and that he put his hand up to give his 
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signal to the complainant when he was 
about to turn into the Training College 
compound ? If so, with all due respect to 
the Magistrate, I must say that he has 
not applied the law correctly to the facts 
of this case. On the other hand, if he 
does not accept the version as given by 
the appellant but accepts the one given 
by the complainant, the conviction of the 
appellant. must, in my opinion, be upheld. 
me version given by the complainant is 
this: f 
“I was driving from north to south along Prome 
Road ab a speed of about 29 miles per hour, I 
was on the left side of the road When I was 
about as far from the entrance to the college ag 
this box is from the end of the room, I saw two 
cars approaching me from the south. They were 
more or less abreast. One was an open two-seater 
and it was on the right of the road directly 
opposite me, the other car was on its left. The 
open car was about the same distance from the 
gate as I was... When I was about as far as from 
this rail to the wall on the right of the Court, I 
noticed the car opposite me begin to turn into the 
gate. 1 was looking for a signal because J did 
“not know whether he was going to come on down 
the road on my right or turn into the gate. The 
first indication I got that he meant to turn into 
the gate was when 1 saw his wheels turn to- 
wards the gate, I then swerved to the right to 
avoid him, Asi did so I skidded broadside or 
Beross the road and the open four-seater caught 
“my caron the side and I swung round inte the 
ditch.” h : i 
_ This version is not exactly in conso- 
nance with theversion as given by George 
Hla Maung and his driver Baw Din. From 
the evidence of these witnesses it appears 
that the version as given by the com- 
plainant is tosome extent exaggerated. In 
fact, that is also the view of the Magis- 
trate for he says: 
~ “in view of the evidence on record it would not 
appear that any serious exaggeration has or- 
‘o1rred.” p 
It appears to my mind that tha facts as 
deposed toby George Hla Maung and 
Baw Din are the correct facts. George 
-Hla Maung says: 
“I do not remember how far I was from the 
Teachers College when I first noticed the small 
car, When I first noticed it was not right on her left 
“of the road but slightly to the middle. It kept that 
course, When it came toone of the gates of the 
Teachers Oollege it suddenly turned to the right... 
When the smallcar moved over to the right I 
cannot say how far it was from the entrance gate. 
It got close to the grass path before it turned.” 
The evidence of his driver Baw Din is 
also more or less to the same effect. This 
in a way corroborates what the appellant 
has said. He said in the course of his 
written statement that when he got in 
front of the University Training College 
he turned from the lefito the right intend- 
dug to enter the University . Training 
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College and that when he discovered that 
he had made a mistake with regard to 
the gate he kept to the right instead of 
going to the left to enter by the next 
gate asthe next gate was only about 80 
yards away. He further said that he 
drove the car slowly and that when he 
saw the complainant's car come from ` 
the opposite direction he put his hand 
up to give the signal that he was going 
to turn into the gate. As I have said, 
this version isin a way corroborated by 
the evidence of George Hla Maung and 
Baw Din. In that case the facts found 
to be proved, in this case are these: The 
appellant was.on the wrong side of the 
road. He, however, drove his car slowly, 
when he saw the complainant's car come 
from the opposite direction, he put his 
hand up to give the signal that he was 
going to turn into the gate of the Teachers 
Training College. Further, at about this 
time the complainant was driving his 
car at an excessive speed in that he 
drove at the rate of 25 miles per hour 
vide George Hla Maung’s evidence. On 
these facts I have no doubt in my mind 
that if this were a civil case the com- 
plainant would get no damages because 
of his contributory negligence. Because this 
is not a civil case but a criminal case, 
does it follow that he must get damages 
by way of compensation as awarded by 
the Magistrate? To answer this question 
we must first find out what is meant by 
“negligence” as used in the Penal Code. 
The question of rashness is not involved 
in this case. In the case of Empress v. 
Idu Beg (1), Straight, J., observed as 
follows: 

“Criminal negligence is the gross and culpable 
neglect or failure to exercise that reasonable and 
proper care to guard against injury either to the 
public generally or to an individual in particular 
which, having regard to all the circumstances out 
of which the charge has arisen, it was the imperative 
duty of the accused person to have adopted.” 

This was quoted with approval in the 
case of H. W. Smith v. Emperor (2). If we 
apply the test as laid down by Straight, 
J., tothe facts of this case, canit be 
said that there was gross and culpable 
neglect or failure on the part of the ap- 
pellant to exercise that reasonable and 
proper Care to guard against injury either 
to the public generally or to any individual 
in particular ? I donot think it can be 
said so. Itis true, as I have said, that 
the appellant was on the wrong side of 

(1) 3.4776, A W N 1881, 132, 

(21 91 Ind. Cas, &89; A I R 1926 Cal, 300; 27 Gr. L 
J 153; 53 0-333, :30 CW N 68:- nat wah 
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theroad, but he took all possible precautions 
by driving his car slowly and by putting 
his hand up to give his signal to the 
complainant when he saw the complain- 
ants ‘car coming on from the opposite 
direction at an excessive speed but in 
spite of all this, this unfortunate accident 
occurred. This accident would not have 
occurred if the complainant had nol been 
driving his car at an excessive speed. 
For all these reasons I am not satisfied 
that the guilt of the appellant is proved 
under s. 279, Penal Code. Iset aside the 
conviction and sentence and order the 

. refund of the fine which has been paid. 

D. Conviction set aside. 





BOMBAY HIGH COURT 
Criminal Revision Application No. 194 
of 1934 
June 19, 19384 
N.J. WaADIA AND Divatta, JJ. 
VASANT B. KHALE—Accuszp 
Versus 


EMPEROR—OrrosıTs PARTY 

Criminal Procedure Code (Act V of 1896). s. 144—- 
Order under s. 144— Locality to which order is applied 
should be clearly defined—' Particular place’ in s. 144 
(3), meaning of. 

An order under s, 144, Criminal Procedure Code, 
especially when it is directed against the public 
generally, involves a considerable infringement upon 
the rights of the public and very often a consider- 
able interference with the legitimate activities of the 
public. It is necessary, therefore, that the operation 
of such ordersshould be kept within the narrowest 
possible limits, and that the place or locality to 
which they are applied should be so clearly defined 
as to enable the public to know at once what the 
prohibited area is and to obviate the possibility of 
people disobeying the order through ignorance of the 
place to which itis applied. 

The expression “ particular place" in  sub-s, (3} 
of s. 144 ofthe Criminal Procedure Code implies 
that the place to which the restriction applies should 
be sufficiently particularised, 2. e., specified - in the 
order, so that the public might feel no vagueness or 
uncertainty about it. It has not so much to do with 
a ie of the place as to its description. [p. 703, 
col. 

Or. Rev. Appl. from conviction and sent- 
ence passed by the Presidency Magistrate, 
Fifth Court, Bombay. 

Messrs. M. C. Chagla and Purshottam 
Tricumdas, with him Messrs. Manilal, Kher 
and Ambalal, for the Accused. 

Mr. V. F. Taraporewalla, acting Advo- 
cate-General, with him Mr. P. B. Shingne, 
Government Pleader, for the Crown, | 

N.J. Wadia, J.—Thisis an application in 


revision against the conviction of the appli- ` 9 


cant unders. 188 of the Indian Penal Code, 
for disobeying an order passed under s. 144, 


pay 
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of the Criminal Procedure Codé, by the 
Chief Presidency Magistrate. On April 26, 
1934, in consequence of a dispute between 
employers and workers in the textile 
industry and the existence of unrest among 
the workers, the Chief Presidency Magistrate 
passed an order under s. 144 of the Criminal 
Procedure Code, directing all persons fre- 
quenting or visiting Wards D, E, Fand G 
of Bombay City to abstain from collecting, 
organising, forming or taking part in any 
procession in any street or public place in 
these wards excepting certain streets which 
were named. On April 28, 1934, the ap- 
plicant Jed a procession of millhands along 
Sayani Road which was in one of the 
wards mentioned in the order and not one 
of the excepted roads. He was arrested and’ 
put up for trial under s. 188 of the Indian 
Penal Code for disobeying the order and 
was convicted by the Presidency Magis- 
trate, Fifth Court, and sentenced, on May 
5, 1934, to two months’ rigorous imprison- 
ment. 

It iscontended before us that the order of 
the Chief Presidency Magistrate, for dis- 
obeying which applicant was convicted was 
illegal as it was not directed tothe public 
generally when frequenting or visiting a 
particular place. It is argued that the words 
“particular place” in s. 144 (8) cannot cover - 
such a large area as four out of the seven 
wards of the city. The exact meaning to 
be attached tothe word “place” in s. 144 
(3) bas nowhere been laid down. In Queen- 
Empress v. Lakhmidas Makandas (1) Scott 
and Jardine, JJ., held that an order to the 
public of Broach to abstain from giving 
caste-dinners in the city owing to the 
prevalence of plague was illegal on the 
ground among others, that it was not directed 
tothe public when frequenting or visiting 
a particular place. In Emperor v. Bha- 
gubhai (2), Heaton and Shah, JJ., held that 
an order directing the public to abstain 
from certain actsin Surat City and all 
places within five milesof Surat City was 
illegal as offending against sub-s. (8) of 
s. 144. Both these cases base the decision on 
the ground that the order was not directed 
to the public when frequenting or visiting a 
particular place. Inin re D. V. Belvi (3), 
Madgavkar and Murphy, JJ. held that an 
order directing all members of the public 


of Belgaum City and Cantonment to abstain - 
(1) 14 B 165. . a 
(2) 27 Ind. Cae, 146; 16 Bom. L R 684; 16 Cr LJ. 


(3) 134 Ind. Cas, 344; 33 Bom. L R 672;ATR 
1931 Bom. 325; (1931) Or. Cas. 581; 32 Or, LI 1144; 
jnd. Rul (1931) Bom, 456, 
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from performing and participating in pra- 
bhat pteris or morning rounds was illegal 
as not being addressed to the public when 
frequenting or Visiting a particular place. 
It wassaid that “Lo argue that though no 
such particular place is specified, all the 
streets in the City and Cantonment of Bel- 
gaum are implied would appear to defeat 
the objects of the section, prohibiting as 
it does, the performance of acts. which 
would otherwise be lawful’. In Emperor 
v. Motilal Gangadhar (4), the same ques- 
tion arose and the three rulings to which 
I have referred above were considered 
and followed. It was held in that case that 
an order directing all the residents within 
the limits of Erandol-Dharangaon and 
chiefly certain persons specified in the 
order that they should for eight days from 
the date thereof not take any partin 
any procession at any public place within 
the limits of Erandol-Dharangaon did not 
conform tothe requirements of sub-s. (3) of 
s. 144 because that section gave no power to 
direct the public generally simpliciter, Rang- 
nekar, J., remarked in the judgment that 
“the order can be directed to the publie 
generally only when frequenting or visiting 
a particular place’, such, for instance, as 
a market ora park or other place within a 
specified boundary.” 


The learned Counsel for the applicant 


has argued on the strength ofthese four’ 


. decisions that the view taken by this High 
Court is that the word 
(8) of s.144 cannot refer either to the 
municipal limits of a whole town or even 
toa large area like a ward or several 
wards of the Municipality but that it must 
mean a particular restricted locality like 
a market or a park. J have carefully con- 
sidered this question in the light of the 
rulings referred to and have come to the 
conclusion that itis not possible to deduce 
from these rulings the inference that the 
word “place” must necessarily mean a 
restricted localitiy like a market or a 
park. The first two rulings, Queen-Hmpress 
v, Lakhmidas Makandas (1) and Emperor v. 
Bhagubhai (2), merely lay down that an 
order under s. 144 directed against the public 
generally could not be directed to the public 
simpliciter but only to the public when 
frequenting or Visiting a particular place. 
In both these cases and in the case dealt 
with in Emperor v. Motilal Gangadhar (4), 
the order was directed to all the residents 

(4) 134 Ind. Cas. 1237; 33Bom L R 1178; AIR 


1931 Bom. 513; 33 Or. LJ 75; Ind. Rul, (1932) Bom. 
21; (1931) Cr. Oas, 945, 
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of entire municipal areas and not to ` 
persons. frequenting or visiting any parti- 
cular place in or part of the towns. It was , 


on this ground in my opinion that thei’: - 


orders were held not to comply with the re- 
quirements ofs. 144. Inthe first two rul- 
ings Queen-Empress v. Lalkhmidas Makan-~ 
das (1) and Emperor v. Bhagubhaii(2), there 
is nothing in the judgment to suggest that 
the word “place” in s. 144 (3) necessarily 
meant a restricted locality like a market 
ora park and that it could not include a 
part ofthe town provided that part was 
sufficiently well-defined so as to be easily 
distinguishable. In the case of the order 
dealt within Inre: D.V. Belvi (3), also 
there was no direction to the public when 
frequenting or visiting any ‘particular part . 
of Belgaum City. According to the judg- 
ment of Madgavkar, J. in that case. it 
could not be legitimately inferred that all 
the streets in the City and Cantonment of 
Belgaum were included in the order by 
implication. - But this judgment; too, does 
not say--that the word “place” ins. 144 
could not be applied -toa part of the 
municipal area provided that part was 
described by specific boundaries. In all 
the four cases that have been referred to 
the ground on which the order was held to 
be illegal was that the -order related to 
the residents of municipal areas and not 
to those frequenting or visiting a particular 
place. I am not prepared to hold that 
these rulings, support the contention of the 
applicant that according to the view taken 
by this Court the word “place” must ne- 
cessarily mean a particular restricted area. 
Reliance is placed in support of this view 
on the judgment of Rangnekar, J., in Em- 
peror v. Motilal Gangadhar (4), in which 
he saysthat anorder under s. 144 can 
be directed tothe public generally “only 
when frequenting or visiting a particular 
place, such for instance, as a market or 
a park or other place within a specified 
boundary.” The passage, however, does ' 
not support the interpretation which is 
sought to be put on it. Even a ward of 
a Municipality could be described as a 
“place within a specified boundary” provi- 
ded the boundaries on all sides were 
clearly given so that the public could 
be under no misapprehension > or 
doubt as to what the prohibited area | 
was, It has been conceded before us’ 
that an order under s. 144 could be 
directed against the public when frequen- - 
ting or visiting a particular street. If 
so, I see no logical reason why -it could 


1934. 


not be directed against people ferquen- 
ting or visting a particular locality within 
a specified: boundary. :To interpret the 
|. Section in the manner suggested by the 
` applicant would render the use of the 
section impossible in many cases in which 
a riot or disturbance of the public 
tranquility is feared, since it would rarely 
be possible to anticipate beforehand ihe 
exact spot where such a riot or disturbance 
might occur, The section is expressly 


intended to be used for the prevention,. 


among othér things, of such riots, or, dis- 
turbances. I am not prepared to put 
upon the section an interpretation which 
neither the language of the section nor 
the previous decisions of this High Court 
warrant, and which would, to a consider- 
able extent, ‘defeat the very ‘object for which 
the section was intended. 

An orderunder this section, however, 
especially when it is directed against the 
public generally, involves a considerable 
infringement upon the rights of the public 
and very offen a considerable interference 
with the legitimate activities of the public. 
It is necessary, therefore, that the opera- 
tion of such orders should be kept within 
the narrowést possible limits, and that 
the place or. locality to which they are 
applied shotild be so -clearly defined asto 
enable the public to know at once what 
the prohibited area is, and to obviate 
the possibility of people disobeying the 
order through ignorance of: the place to 
which it ‘is applied. The order in the 
present casé- applied to wards D, E,F 
and G with the exception of certain 
specified streets. The boundaries of the 
area covered by these four wards are not 
given and the streets within the prohibited 
wards to which the order applies are ‘not 
named. I doubt whether the members 
of the public can reasonably be expected 
to know whether any particular street or 
place is or is not.within the prohibited 
wards. While, therefore, I do not accept 
the contention of the applicant that an 
order directed against the public frequen- 
ting or-visting a large area such as a 
ward or several wards of Bombay City 
is illegal because such a large area cannot 
be called a “place” with the meaning of 
that word in s. 144 (3), I think that the 
order in the present case is not a valid. 
order under that section inasmuch as the 
place or locality to which it has been 
applied has not been defined with suffici- 
ent clearness to enable it to becalled a 
“particular place” within the meaning of 
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that ‘sectidn. I set aside the conviction 
of the applicant under s. 183 of the Indian 
Penal Code and the sentence passed 
upon him and direct that he should be set 
at liberty. 

Divatia, J—I concur in the conclusion 
as well as the reasons given by my 
learned brother. In my view, the expres- 
sion “particular place” in sub-s. (3) of 
8. 144 of the Criminal Procedure Code 
implies that the place. to which the 
restriction applies should be sufficiently 
particularised, t. e., specified in the order, 
so that the public might feel no vagueness 
or uncertainty abcut it. It has not so 
much to do with the area’ of the place 
as to its description. It is on this ground 
that our High Court has consistently held 
that the municipal limits of a town are 
not a particular place. On the 
same test, a municipal ward without any 
further description cannot be regarded as 
a particular place. In the present order, 
the excepted portions of the four wards. 
are sufficiently specified but the rest of 
them to which the order applies are not 
described. This also, in my view, equally 
offends the test to be applied here. Whe- 
ther a place is properly particularised or 
not would depend upon its description 
in the order but the mere mention of a 
municipal unit cannot be regarded as 
its sufficient specification especially for 
a penal provision. The area and boundaries 
of such a unit may shift from time to 
time and the general public have 
only a vague and rough idea as to their 
outlines. I, therefore, agree that the. 
order is invalid and its disobedience, 
not an offence under s. 188 of the Indian 
Penal Code. 

N. Conviction and sentence set aside. 





MADRAS HIGH COURT 
Second Civil appeal No. 869 of 1930 
y 2, 1934 
Baa "WALSH, J. 
SHANMUGAM SUN DARAM CHETTIAR 
Bo 


A, A. RANGARAMA NAICKER— 
RESPONDENT. 

Companies Act (VII of 1913), ss, 2 (14), 92, 93, 100 

—‘Prospectus’, definition of—Mis-statement in pros- 
pectus—Liability of Directors to make compensation 
to person taking sharee—Prospectus not complying 
with requirements of s8, _ 938 — Liability of Direc- 
tor. 

If a document falling within the definition of a 
prospectusin s. 2 (14) of the Oompanies Act,- cons’ 


-~ 
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tains mis-statements, the directors of the company 
would be liable to pay compensation under s. 100 
of the Companies Act to all who subscribe for shares 
on the faith of the prespectus forthe loss they may 
sustain by reason of any misstatement contained 
therein, and the fact that the prospectus did not 
comply with the requirements of s, 93 or that a copy 
of the same was not filed with the Registrar would 
not exempt the Directors from the liability imposed 
by the section : 

Jt is immaterial for the purposes of s, 10) (1) 
whether the director who issought to be made liable 
saw the prospectus or not. Pramanatha Nath Sanyal 
v. Kalikumar Dutt (1), referred to. ; 

5.O. A against the decree of the Cowt 
of the Subordinate Judge, Coimbatore, in 
A. S. No. 81 of 1920, (A.S. No. 54 of 1930, 
District Court, Coimbatore, preferred 
against the decree of the Court of the 
District Munsif, Udumalpet,inO. S. No. 


1318 of 1926. 


Mr. T.V. Muthukrishna Ayyar for Mr. 
M. Krishna Bharathi, for the Appellant, 

Messrs. T. R. Ramachandra Ayyar, V, 
Subramania Ayyar and C. -D. Venkatara- 
man, for the Respondent. ' 

Judgment.—The plaintiff is the appel- 
lant inthe present appeal. Thelst de- 
fendant wasthe President of a Company 
called -“The Dhandayudhapani Co., Lid.” 
and the 2nd defendant was its“ Managing 
Director. The plaintiff's case was that the 
2nd defendant represented to him that the 
Company was working properly and that 
on the strength of this and of the prospectus 
- Ex. A he induced him to take shares to the 
value of Rs. 1,000. The share certificate, 
Ex. B has been signed by the President. It 
was found afterwards that the Company 
was not working and that the representa- 
tions with respect to it in Ex. A were false. 
The plaintiff sued for the return of his 
money. | 

The 2nd defendant, who is said to have 
become bankrupt, remained ex parte. The 
trial Court stated that the plaintiff was pro- 
ceeding against the lst defendant on two 
grounds, (1) for his having, along with the 
9nd defendant, receivedithe money and for 
having made misrepresentations as to the 
affairs of the Company and (ii) for his lia- 
bility cn account cf the misrepresenta- 
tion contained in the prcspectus issued by 
the Ccmpany. On the first point, the 
plaintiff examined himself and one other 
witness and the Ist defendant «examined 
himself on the other sice. 
Court remarked that the evidence of the 
plaintiff's witness was not at all satisfac- 
tory and did not deal with the evidence of 
the plaintiff. It did not find it proved that 
the ist defendant was present when the 


maen 
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amount was paid and that- he along with 
the 2nd defendant made any representations” 
tothe plaintiff. On the second ground it 
wasadmitted that the representations in 
Ex. A that the Company had purchased- the 
Star Mills for Rs. 25,000 as also the wood 
saws in ‘the Coimbatore Industrial School 
were false. Thestatement that the Com- . 
pany was now carrying on business was also 
false. As regards the issue of prospectus 
the lst defendant admitted- that the 
2nd defendant was appointed the Managing |. 
Director, that he was to look after every- 
thing, that it was in his power as Managing ; 
Agent to issue the prospectus and that he 
himself took no steps to supervise him. On 
these admissions and findings the trial 
Court held thatthe Ist defendant as a 
Director of the Company was liable under. 
s. 100 of the Indian Companies Act of 1913. 
. On appeal the learned Subordinate : 
Judge dismissed the suit. As regards the 
first -ground, the learned Subordinate 
Judge set out the evidence of the plaintiff 
and his witness and of the defendant and 
without further comment said . bo 

“I therefore agree with the lower Court that 
there isno sufficient evidence of misrepresenta- 
tion or fraud of the Ist defendant.” ; 

With regard to the 2nd point he held that 
Ex. A did not purport to be the prospectus 
of the Company, that the requirements’ of 
the prospectus are mentioned ins, 93 of the 
Indian Companies Act, that a copy of the 
prospectus is required to be filed for’ re- 
gistration, that Ex. A did notcomply with 
the requirements of s. 93, and it was 
not said that itscopy had been filed “for 
registration and, therefore, 8. 100 was not 
applicable to the case. “Against this dec- 
PD the present second appeal has been 

ed. 4 

I do not think I need deal with the minor 
objection that the trial Court, having’ failed 
to discuss the evidence of the plaintiff 
with regard to the oral representation of 
the 1st defendant, and the lowér Appellate. 
Court while setting out the ‘evidence ` on 
both sides not having commented upon it, 
the lattercannot be said | 10. have’ dealt 
properly with the evidence in accepting the 
view of the lower Court, because T am clear 
that.the plaintiff must succeed onthe 2nd 
point. oe a 

Exhibit “A, the ‘ prospectus, is headed 
“Dhandayuthapani Company, Ltd., Ahama- 
lai”. The Tamil words are’ “companiyin 
churukkamana viraram.” The prospectus is 
in these terms: fg eee 

“Dandayuthapani Company, Ltd., Anamali, Proga 
pectus of the Company. 
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“1. Each share at Rs," 10 for Rs. 30,000 shares 
capital 3 lacs, Lee 

2. Object of the Company—carrying on trade, 
agriculture, money lending. 

3. The Company carried on now at Pollachiin the 
name of Star Mills has been purchased for 
Rs. 25,000. In this machines for hulling grams, 
paddy ` have been fixed and were being worked and 
are in a-condition to be worked, Further the 
(wood) saws which were being worked in the 
Coimbatore Industrial School have been purchased. 
With these the .work may be commenced in 
2 weeks, ; 

4. Those who wish to join the Company may 
sign in. the application sent herewith (and) said 
tó the address given in the application along 
with the share amount and receive the share cer- 
tificate. , | 

5. Forfull particulars of the Company apply t 
the Managing Agent.” . | : 

The learned Subordinate J udge has 
failed to note the: definition of ‘‘prespectus” 
ins.. 2 (14) ofthe Indian Companies Act 
which runs as -follows:— 

“Prospectus” means any prospectus, notice, 
circular, advertisement or other invitation, offering 
to the public for subscription or purchase any 
shares or debentures of a Company.” . 

There can be no question that Ex. A falls 
under that definition. The evidence of the 
Ist defendant shows that the 2nd defend- 
ant was authorised to issue this prospec- 
tus, Ib is, therefore, immaterial whether 
the Ist defendant saw it or not because 
s. 100 (1) says: ; 


“Where a prospectus invites persons to subscribe 
for shares inor debentures of a Company every 
person who-is a Director of the Company at the 
time ofthe issue ofthe prospectus, and every 
person whohas authorised the naming of himself 
and isnanied in the prospectus as-a Director as 
having agreed to become. a Director either im- 
mediately or after an interval oftime,and every 
promoter ofthe Company, andevery person who 
has authorised the issue of-the prospectus, shall be 
liable to pay compensation .to all persons who 
subscribe for any shares or debentures on the faith 
ofthe prospectus for all loss or damage they 
may have sustained by reason of any misleading 
or untrue statement therein, or in any report or 
memorandum appearing on the face thereof,or 
by eee incorporated therein or issued there- 
wit st . 
except. under certain exceptions which do 
not arise in this case. Turning to s. 92 we 
find cl. (1) says : 

“Every. prospectus issued'by or on behalf of.a Gom- 
pany or in relation’ to any intended Company shall 
be dated, and that date shall, unless the contrary 
be proved, be taken as the date of publication of 
the prospectus.” - 


Clause (2) says :. . 

“A copy of every such prospectus, signed by 
évery person who is named therein as a Director or 
proposed Director of the Company, or by hisagent 


authorised’ in writing, shall be filed for registration - 


with the Registrar on or before the date of its pub- 
lication, and no such prospectus: shall be issued 
untila copy thereof has been so filed for registra- 
tion.” - i 


152—a9 & 90 


SHANMUGAM SUNDARAM CHHTTIAR v. RANGARAMA NAIOKER 


705 
Clause (3) says : 7 


“The ‘Registrar shall not register any prospectus 


unless it is dated, aud the copy thereof signed, in 


manner required by this section.” 

Clause (4) says: ere 
_“Byery prospectus shall state on the face of it 
that a copy, has. been filed for registration as Te- 
quired by this section.” ae 

Olause (5) says : : h : 
.“If a prospectus is issued without a copy thereof 
being ao filed, the Company and'every person who 
is knowingly a party to the issue of the prospectus, 
shall be liable to a fine not exceeding fifty rupees 
for every day from the date of the issue of the 
prospectus until a copy thereof is so filed,” ae 

Tt is quite clear that for the definition 
of “prospectus” in every part of this 
section we must go back to s. 2 (14). ‘To 
hold as the lower Appellate Court has 
done tbat a prospectus isa prospectus only 
if it conforms to. the terms of s. 93 would 
mean that in regard to s.92 the penalty 
for failure to file the prospectus could bè 
avoided by : allowing it to lack any of 
the requisities laid down in s. 93. More- - 
over, 8. 93 itself contains an express pro- 
viso, (cl. 5) showing that the interpretation 
of the lower Appellate Court is incorrect. 
It says: ; 

«Nothing in this section shall limit.or diminish 
any liability which any person may incur under the 
general law or this Act apart from this section.” 


Therefore a person who has incurred a 
penalty unders. 100 is expressly debarred 
from saving ‘himself from that penalty by 


+ Fay 
P 
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‘anything occurring in s. 98 ; otherwise he 


could take advantage of his own wrong. 
Section #3 of the’ Indian Companies Act 
corresponds to 8.81 of the English Com- 
panies Act and s. 100 corresponds to s, 84 
thereof. Halsbury'’s Laws of England, 


Vol. V page 126 says : ` 
“The provisions of the Act of 1908 asto any pro- 
ceedings do not limit or diminish any liability that 


‘any person may incur under the general law or 


under the Act apart from such provisions.” | 
Palmer on Company Law,. 10th Edition 
says : : 7 A 
Learn 9 (which corresponds to cl. (5) ofs. 93 
of the Indian ‘Compenies Act) preserves the: liabi- 
lity of Directors and others tobe sued for -misre- 


presentation under 8. 84 or in an action of deceit.” : 


The case in Pramanatha Nath- Sanyal 
v. Kalikumar Dutt (1) is an illustration of 


what is meant by “prospectus” and of the 


` penalty incurred for failure to file a copy 


of it withthe Registrar. Inthat case part 
of the advertisement ran 
“Some shares are still available for sale accord- 
ing to the terms of the prospectus of the Company, 
which may be obtained on application Rs, lU per 
share payable.” i M 
Tt was urged in that case that as the 


(1) 88 Ind, Oas. 5; 52 O 440; 29 O W N 523; ATR 
1925 Cal, 714; 26 Or, L J 1061, l 


„even in the rotice of suit. 


706 


prospectus of the Company had already 
been filed with the Registrar, and as the 


, advertisement referred to the prospectus 


and stated it bad been so filed, it was not 
necessary under the law to file a copy of 
the advertisement as there would be no 
object -in doing so and that evenif it had 
been filed the Registrar would not have 
accepted it. “But this contenticn was not 


-accepted by the Court which remarked 


“It is clear that an advertisement in theshape in 
which it has been published would not have been 
accepted by the Registrar as satisfying the require- 
ments ofs 93; but that ‘only means that it should 
not have been issued,” ; ; 


This judgment shows thatthe liability 
under s. 92 cannot be avoided by issuing 
a prospectus to salisfy the requirements 
of s.93 which would not have been -ac- 
cepted by the Registrar had it been sought 


-to be filed Lefcre him. It isa very much 


stronger case than the present where, if 
the view of the lower Appellate Court is 
correct, a person may take advantage of 


-his own deliberate wrong. 


__ It was urged for the respondent thatin 
the plaint the plaintiff did not mention 
the prospectus Ex. B nor did he do so 
I do not think 
that this is material. It was not ‘denied 
that it was the prospectus of the Ccmpany 
issued by the Managing Director who was 
authorised to issue it. Nor was it denied 
that it was shown to the plaintiff who 
swore that he ected on the faith of it. In 


‘fact, it does not seem to have been taken 


“was not found to be proved. 


as a point in either of the lower Courts 
that it was not on the strength of this 
prospecius that the plaintiff took shares 
in the Company. No doubt, there was 
said to ke also an oral inducement which 
That the 
prospectus was also one of the things which 
induced him to invest his Rs. 1,000 in the 
Company is clear beyond doubt. As I 
said the liability under s. 100 being to 
my mind quite clear it is not necessary 
to discuss the question as to whether the 
Icwer Appellate Court dealt in proper 
legal fashion with the evidence of the oral 
representation, 

- The second appeal is allowed. The dec- 
ree of the lower Appellate Court is set 
aside and the decree of the District Mun- 
sif is restored with costs throughout. 

A Appeal allowed. 
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BOMBAY HIGH COURT 


Criminal kKevision Application No. 183 
of 1934 
June.13, 1934.. 
RaNGNEKAR AND KANIA, JJ. > 
PHIROZSHAH MANEKJI GANDHI— 
ACoUSED 


versus 
EMPEROR— Oppositz Party 

Presidency Towns Insolvency Act (III _ of 1908), 
8. 102— Obtaining goods on jangad by undischarging 
insolvent without letting himself known as such— 
Whether constitutes ‘obtaining credit'— Offence, 

In the case of a jangad transaction the owner of 
the goods gives credit to the deliveree though it is 
subject to certain conditions, and to that extent the 
deliveree obtains ĉredit. - The section is satisfied if 
credit in fact isgiven, andin the case ofa ‘sale or 
return’ or jangad ‘transaction, it is given. The object 
of the section is’ to protect the unwary public 
from undischarged insolvents. Consequently obtain- 
ing goods on jangad by an undischarged - insolvent 
without informing’the giver thathe is an undis- 
charged insolvent, amounts to ‘obtaining credit’ 
within the meaning ofs 102, Presidency Towns In- 
solvency -Act. MAN, 

Or. Rev. App. from conviction and sen- 
tence passed by -the Presidency Magistrate, 
Fifth -Court,- Bombay. | 

Mr. M. M. Thakor (with bim Messrs. Zai- 
walla d Co.), for the Accused. wen 

Mr. H. R.-Pardiwala (with him Mr. V. N. 
Agaskar), for the Opponent. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. - 


Judgment.—The question in this 


Tevisional application ie, whether obtaining 


goods on jangad .is “obtaining credit” 


„within the meaning of s. 102. of the Presi- 


dency Towns Insolvency Act, 1909. 

The applicant,” who is an undischarged 
insolvent, was charged under s. 406, of the 
Indian Penal Code, or alternatively, under 
s. 102 of the. Presidency Towns Insolvency 
Act. The learned Presidency Magistrate, 
Fifth Court, Bombay, held the alternative 
charge established, and sentenced him to 
four months’. -rigorous imprisonment and 
a fine of Rs. 100. _ 

The facts are that, on February 21, 1933, 
the applicant visited the shop of the com- 
plainanis, who are jewellers. He took on 
approval or jangad a ring valued at Rs. 290, 
the period of approval being three days, 
and sighed an entry to that effect’ in the 
complainants’ approval book on the delivery 
of the ring. Admittedly, he is an undis- 
charged insolvent, and the evidence shows 
that he did not at this time disclose this fact 
to the complainante. On the day, following 
after he obtained the ring on jangad, the 
applicant pledged it with a Marwadi, for 
Rs. 100. He redeemed the ring on Febru- 
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ary 27, but pledged it again with the same 
Marwadi on February 28. As he failed to 
Teturn the ring, or to pay for the same, 
within three days as agreed, the complain- 
ants informed the Police, who obtained the 
ring from the Marwadi. Itis in these cir- 
cumstances that the applicant was brought 
to his trial. 
Section 102 of the Presidency Towns 
Insolvency Act is in the terms following :— 
‘102, An undischarged insolvent obtaining credit 
` to the extent of fifty rupees or upwards from any 
person without informing such person that he is an 
undiacharged insolvent shall, ..be punishable with .. 
elc. = 


-The ingredients of the offence, therefore, 
are: (1) obtaining credit, (2) to the extent 
of Rs. 50, or upwards, and (3) without dis- 
closing that the person obtaining credit is 
an undischarged insolvent. There is no 
dispute in this case that the last two condi- 


_tions were satisfied. The question is, whe- . 


ther obtaining goods on jangad amounts to 
“ obtaining credit.’ The learned Counsel 
for the applicant says it does not, and relies 
onan English case. That, however, was a 
decision, under a section of the English 
Statute, which does not correspond with 
s. 102 of the Presidency Towns Insolvency 
Act. 

Section 24 of the Indian Sale of Goods 
Act, 1930, is in these terms :— : 

“24, When goods are delivered to the buyer on 
approval or ‘on sale or return’ or other similar 
terms, the property therein passes to the buyer— 

(a) when he signifies his approval or acceptance to 
the seller or does any other act adopting the transac- 
tion ; . . 

(b) if he does not signify his approval or acceptance 
tothe seller but retains the goods without giving 
notice of rejection, then, ifa time has been fixed for 
the ‘return of the goods, on the expiration of such 
time, and, if no time has been fixed, on the expiration 
of a reasonable time.” ' zi 
The marginal note to the section is, 
“Goods sent on approval or ‘on sale or 
return’.” ` A jangad transaction is a “sale 
or return,” and involves a representation 
that the purchaser will (a) signify his 
approval or acceptance of the goods and 
pay for it; and (b) if not, return the same 
within the period fixed for their return, or 
wheré no time is fixed, on the expiration 
ofa reasonable period. But until one or 


the other condition is fulfilled, no property ' 


passes to the buyer. The delivery of goods 
under such a contract, therefore, means that 
“the buyer obtains the goods subject to 
certain conditions and subject to an option 
sto become the owner thereof, in which case 
„he is liable to pay the price. It is difficult 
“to see why until either the one or the other 
- Condition is fc-filled it cannot be said that 
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the seller gave him credit, or why the buyer 
cannot be held to have obtained credit. 
The word “ credit" is defined in the 
short Oxford Dictionary as meaning “belief,” 
“ confidence,” “trust,” “faith” and also “ con- 
fidence in a buyer’s ability and intention to 
pay at some future time for goods entrusted 
to him without present payment.” To give 
credit, therefore, is to trust in a person's 


ability and intention to pay, and to obtain 


credit is to tell a person in effect that he 
is able and intends to pay. 

In the case of a jangad transaction the 
owner of the goods gives credit to the 
deliveree though it is subject to certain 
conditions, and to that extent the deliveree 
obtains credit. The section is satisfied if 
credit in fact is given, and we are ‘clearly 
of opinion that in the case of a ‘sale or 
return’ or jangad transaction, it is given. 
The object of the section is clearly to protect 
the unwary public from undischarged 
insolvents and to take any other view would 
be to defeat it. It is well-known that 
the jangad transactions in this country are 
very common and often involve property of 
a considerable value. 

In our opinion, the conviction is right, 
and the application fails and -must be 
rejected. f 

N. Conviction upheld. 





MADRAS HIGH COURT 
Second Civil Appeal No. 143 of 1930 
August 28, 1934 
BeaAsLEY, U. J., AND KING, d. 
MAHARAJA or PITHAPURAM— 
APPELLANT 
VETSUS 

Tar SECRETARY or STATE rog INDIA 

In COUNOIL AND OTHERS—RESPONDENTS 
Madras Land Encroachment Act (III of 1905), 
in proceedings under Act 
without notice to landlord—Sutt by landlord more 
than six months after knowledge of eviction -Main- 
tainability—scope of s. 14. : , 

Where the Government, in certain proceedings 

which were taken under the Madras Land Encroach- 
ment Act, evicted the tenantwho was in possession . 

of a certain piece of land, and the landlord filed a 

suit to recover the land onthe ground that it formed 

part of his estate, butthe suit was filed more than 

three yearsafter the time when he first became 
aware of the tenant's eviction ; i 
Held, that the suit was barred under - the proviso 
to s. 14 of the Madras Land -Encroachment Act inas- 
much as the landlord was a person aggrieved by 
those proceedings. The mere fact that the landlord 
had not received notice of the proceedings would not 
take the suit from the purview of s, 14, . f 
S. U. A. against the decree of the Court 
of the Subordinate Judge, Rajahmundry 


in A,S. No. 29 of 1929 (A. S.No. 16 of 
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1928, District Court, East Godavari), pre- 
ferrred against that of the Court of the 
District Munsif, Rajahmundiy, in O. S. 
No. 346 of 1925. 

“The Advocate-Geueral, for the Appellant. 

The Government Pleader, for the Res- 
pondents. 

Judgment.—The suit under appeal 
was one by a landlord to recover land 
which he claimed formed part of his estate. 
The Government claimed the land as be- 
longing to it as part of a channel irrigat- 
ing lands. The Government evicted a ten- 
ant from the land. No notice of the pro- 
ceedings which were ‘taken under the 
Madras Land Encroachment Act of the 
proposed eviction was given to the landlord 
and it appears that he did not come to 
know of the eviction of his tenant until 
sometime afterwards. He filed his suit 
three years after the time when he first 
became aware of his tenant's eviction. He 
set up his own title to the land and was 
met in the District Munsif’s Court, with the 
plea of limitation. Section 14 of the Madras 
Land Encroachment Act, is as follows :— 

“Nothing contained in this Act shall be held to 
prevent persons deeming themselves aggrieved by 
any. proceedings under this Act except as herein 
before provided from applying to Civil Courts for 
redress; Provided that the Civil Courts shall not 
take cognisance of any suit instituted by such per- 
sons for any such cause of action unless such suit 


shall be instituted within six months from the date 
at which the cause of action arose,” 


“The District Munsif and the lower Ap- 
pellate Court held that, the cause of action 
being the eviction of the tenant and as the 
suit was not filed within six months from 
that time, the suit was barred, Here it 
has been argued as it was in the lower 
Courts, that these were not proceedings 
under the Act because the Act does not 
apply to the property of any zamindar as 
this property is claimed by the plaintiff to 
be or any person claiming through or hold- 
ing under any of them. But the short answer 
to that contention is that these proceedings 
purported to be proceedings under the Act. 
The contention that the Act did not apply. 
to the land in question was one which could 
be raised in the suit, Then the question 
is, was the landlord a person deeming 
himself to be aggrieved by the proceedings. 
The proceedings in question were to evicl 
the tenant. Obviously those proceedings 
implied that the landlord was not the owner 
of the land. He, therefore, clearly was a 
person aggrieved by those proceedings. 
He received no notice of them. it-is true 
but the fact that the landlord received no 
notice of such proceedings. is not a matter 
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which would prevent the landlord from 
being a perscn “deeming himself to be 
eggrieved" within the meaning of s. 14 of 
tbe Madras Land Encroachment Act, when 
he came to know of them. The most that 
could be said is that until the landlord 
knew of the proceedings which resulted in 
the eviction of his tenant he could not 
deem himself to be aggrieved and there- 
from until he did know.of them the period 
of limitation given by s. 14 of the Madras 
Land Encroachment Act, might not start 
to run. Whatever might have been said 
for that argument, on the facts of this case 
it can have no force because when the land- 
lord did get to know of what had happened 
he did not file his suit within six months 
from the time when he first became aware 
of the eviction. He waited for three years. 
Even cn that footing the suit under appeal 
was Clearly barred by limitation. Both 
the lower Courts were right cn the ques- 
tion of limitation and it follows that the 
second appeal must be dismissed with 
costs. f : 
A Appeal dismissed. 


_ PATNA HIGH COURT 
Criminal Reference No. 44 of 1933 
January 22,1934 ` 
COURTNEY-TERRELL, O. Jd. AND 
SAUNDERS, S. 

JAGDISH NARAIN —PETITIONER 
i versus a 
DHANUSHDHARI PRASAD- OPPoSITE ' 
PARTY F 
Criminal Procedure Code (Act V of 1898), s. 143— 
Scope—Party complained against must have a right 
of defence on merits à i 
The object of s. 143, Criminal Procedurė 
Code; is to give the Magistrate summary powers 
to issue an order sgaizret a person who is 
repeating or continuing a public nuisance, that 
is to say who has repeated an act which hag 
already been forbidden by a competent tribunal. Tp 
is not for original use, Party who is ` alleged tọ 
have committed the nuisance must have the right 
to set up a defence on the merits and the summary 
order should not be made without giving him an 
opportunity of being heard under the other sections 
of Chap. X of the Code of Criminal Procedure, which 
provides the procedure. for that purpose, : 
Cr. Ref. made by the Sessions Judge; 
Patna, in his letter, dated November 14, 
1933. f ts 

Mr. Baldeo Sahay, for the Petitioner. 


Mr. Ganesh Sharma, for the Opposite 
Party. i 


Courtney Terrell, C. J.—This is a 
reference by the Sessions Judge of Patna in 
a case of certain proceedings which were 
staited by the first-party against the second- 
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party onan allegation that the second 
party was committing a nuisance. It 
appears that the first-party had a privy 
which has hitherto been cleaned from the 
outside by mehtars who approached over 
land in which the  second-party is not 
interested but the first-party has lately 
altered his arrangements and opened his 
privy on to land in which the second-party 
claims an interest. The second-party has. 
apparently erected a door to prevent access 
to the first-party’s privy and claims the right 
so to doon two grounds, firstly, the second- 
party says that the first-party’s privy is in 
itself a nuisance and secondly he claims 
the right to have the door shutting out 
access to land which‘is his own property. 
The Magistrate proceeded to act under 
s. 143 of the Code of. Oriminal Procedure 
which runs thus: ; i 

“A District Magistrate or Sub-Divisional Magistrate, 
or any other Magistrate empowered by the Local 
Government or the District, Magistrate in this behalf 
may order any person not to repeat or continue a 
public nuisance, as defined in the Indian Penal Code 
or any special or local law.” 

Now the object of this section is to give 
the Magistrate summary powers to issue an 
order against a person whois repeating or 
continuing a public nuisance, that is to say 
who has repeated an act which has 
already been forbidden by a competent 
tribunal. Itis not for original use. When 
the matter came before the Magistrate he 
said in his judgment that the right raised 
by the second-party was a matter properly 
to be adjudicated by the Civil Court and he 
refused to consider the second-party’s 
claim of right. This attitude followed 
logically upon his view of the proper con- 
struction of s.143. It is clear that the 
second-party whois alleged to have commii- 
ted the nuisance must have the right to set 
up a defence onthe meritsand the sum- 
mary order should not have been made 
without giving him an opportunity of being 
heard under the other sections of Chap. X 
of the Code of Criminal Procedure which 
provides procedure for that purpose. The 
proper order will be that the reference will 
be accepted, the Magistrate’s order will set 
aside and the Magistrate will be directed 
if the matter still retains any interest for 
the parties, to hear such defence as may be 
raised by the second-party. 

Saunders, J.—I agree. 

D, Reference accepted. 


” THOPPSI KAVERI AMMAL V. SUBBA AYYAR 
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MADRAS HIGH COURT 

Civil Appeal No. 162 of 1926 
August 9, 1934 

Va®aDACHARIAB AND Burn, JJ. 

THOPPAI KAVERI AMMAL— APPELLANT | 

versus 
SUBBA AYYAR DECEASED AND OTHERS— 
RESPONDENTS 

Hindu Law —Maintenance—Widows right to main- 
tenance, whether prevails over bona fide transfer for 
value—Transfer of Property Act (IV of 1882), s. 39. 

Under the law as it stood before the recent 
amendment of s. 39 of the Transfer of Property Act, 
the general right ofa Hindu widow to maintenance ' 
out of joint family property which has not ripened 
to acharge on any specific property, cannot avail as 
against a bona fide transferee for value of the joint 
family property, i.e, unless the transferee took with ` 
notice of an intention on tbe part of the transferor 
to defeat the claims of the maintenance holder. 
(1), followed Rama- 
nandan v. Rangammal(2) and Suriyanarayana Rao 
Nadi v. Balasubramania Mudali (3), distinguish- 
ed, 

Whatever may be the reason Zor drawinga dis- 
tinction between the widow's right to maintenance 
and her right” to reside in the family house, the 
authorities have drawn a distinction between these 
two rights in this respect 4 

Appeal against the decree of the Court 
of the Subordinate Judge, Madura, in O.. 
S. No. 8 of 1925. 

Mr. K. V. Sesha Ayyangar, for the Ap- 
pellant. ; 

Mr. V. Sundaram Ayyar, for the Res- 
pondents. 

Judgment. -Tenth defendant-appellant 
is the mother of certain mortgagors and 
she was impleaded as a party in the mort- 
gage suit. She coniended thatthe mort- 
gage could not avail against her right to 
maintenance because the properties mort- 
gaged were joint family properties and she 
as the widow of a deceased co-parcener 
was entitied to be maintained therefrom. 
The learned Judge has found that the 
transfer was for consideration and was not 
intended to defraud or defeat the lady's 
claim for maintenance. An incidental re- 
ference is made to a decree obtained by: 
her on December 19, 1924, declaring her 
maintenance a charge, but we need not 
deal with that matter at any length be- 
cause, whether it is collusive or not, it can- 
not affect the rights acquired by the mort- 
gagees under a mortgage of much earlier 
date. We have, therefore, to deal with the 
ease on the footing that at the date of the 
mortgage this widow had the general 
right of a Hindu widow to maintenance out 
of joint family property, which had not 
ripened into a charge on any specific prop- 
erty. , k 
- Qn -the: footing above stated; the autho- ` 
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rities prior to the recent amendment of 
8. 39 of the Transfer of Property Act, are 
fairly clear, that as against a bona fide 
transfer for value such an indefinite claim 
for maintenance cannot avail, i. e., unless 
the transferee took with notice of an in- 
tention on the part of the transferor to 
defeat the claims, of the maintenance 
holder. See Venkatammal v. Andyapapa 
(1) and Mulla’ Hindu Law, 7th Edn. 
para. 569. : The passages referred to by Mr. 
Sesha Ayyangar from Ramanadan v. Rang- 
ammal (2) and Suriyanaryana Rao Naidu 
v. Balasubramania Mudali (3) relate to the 
widow's claim for residence in the family 
house and whatever may be the reason 
for drawing a distinction between the right 
to maintenance and a claim to reside in the 


family house, the learned Judges in Ven- ` 


_katammal v. Andyappa (1) have drawn the 
distinction and none of the later cases has 
disapproved of that distinction. In these 
circumstances we do not think we can ac- 
cede to Mr. Sesha Ayyangar’s contention 
that we have got to examine the binding 
character of the suit mortgage as if the 
widow was herself a co-parcener with the 
joint Hindu family. The appeal fails and 
is dismissed with costs of first and second 
respondents. 7 

A. i Appeal dismissed. 
(1) 6 M 130. 
(2) 12 M 260. j 


(3) 56 Ind. Cas. 524: 43 M 635; 11 L W 409; 38 M 
L J 433; (1920) M W N 267. 





CALCUTTA HIGH COURT 
Original Suit No. 1690 of 1933 
z January 10, 1934 

; PANOKRIDGE, J. 
ADMINISTRATOR-GENERAL oF 
5 BENGAL 
versus 
LALBIHARI DHAR 


_Hindu Law— Will — Construction—Line of succes- 
on opposed to Hindu Law —~— Whether ‘permissi- 
e. : 


A testator by his will creating a religious endow- 
ment provided for the devolution of the shebaitship 
as under: 

“I appoint my sons K and Rto be thelshebaits and 
I direct that, upon the death, retirement or refusal 
toast of anyof them or any ofthe future shebaits, 
the then next eldest male lineal descendant of K 
or R shall act as a shebait in place of the deceased or 
retiring shebait or shebait refusing to actas such, 
it being my intention that the eldest for the time 
being in the male line of my saidsons K and R 
shall always remain as joint shebaits and, in the 
event of the death or refusal to act of any shebait, 
the then next male member of the branch, to which 
the shebait dying or refusing belonged, shall act aaa 
skebatt in his place and stead,” ; 


K 
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Held, that the words could not be construed as an 
independent gift tothe persons who happen to 
answer the description 
descendant ofthe original shebaits at the time of 
their deaths. 
line of succession which is not permissible under 
the Hindu Law and the clause laying down this was 


therefore invalid, Manohar Mukerji v Bhupendranath - 


Mukherji (1) and Kandarpamohan Goswami v. Akhay- 
chandra Bose 15), relied on. Madhavrao Ganparao 
Desai v. Balabhai Raghunath (4), distinguished. 


Messrs. Pugh and S. B. Sinha, for the 
Administrator-General of Bengal. 

Messrs, S. N. Banerji (Sr.) and S. N. 
Banerjee (Jr), for Lalbihari Dhar. 

Messrs. S. M. Bose and N. C. Chatterjee, 
for Banbihar Dhar, RashbihariDhar and 
Bankubihari Dhar. 

Messrs. 
Ganeshchandra Dhar. 


is concerned with the legality of certain 
dispositions in the will, dated November 
18, 1923, of Lakshminarayan Dhar, who 
died on March 26, 1927. The testator left 
three sons, Ramchandra, Kartik, and Ga- 
nesh. Ramchandra and Kartik were ap- 
pointed executors by the will. Kartik died 


of the eldest male lineal : 


The testatorattempted to lay downa~- 


Sarkar .and P. C. Basu, for 


Judgment.—This origirating summons ` 


before probate was obtained and probate ' 


was granted on March 13, 1928, to the: 
surviving executor Ramchandra. Ramchan- .. 


dra died on October 17, 1928, andon, April - 
25, 1929, letters of administration de bonis - 


non were granted to, the Administrator- 
‘General of Bengal. By cls. 9 and 10 of the 
will, a religious endowment was created, 


and by cl. 11 of the will the following pro- 
visions were made for the devolution of | 


the shebaitship. 


“I appoint my sons Kartikchandra Dhar and 


Ramchandra Dhar to be the shebaits of the said Tha- 


kurs and I direct that upon the deatb, retirement or 
refusal to act ofany ofthem or any ofthe future 
shebaits, the then next eldest male lineal descendant 
of Kartikchandra Dhar or Ramchandra Dhar shall act 
asa shebait in place of the deceased or retiring `shé- 
bait or shebait refusing to act as such, it being my 
intention that the eldest for the time being in the male 


line of my said sons, Kartikchandra Dhar and Ram- : 


chandra Dhar shall always remain as joint shebaits 
and, in the event ofthe death or refusal to act of 
any shebait, the then next male member of the 
branch to which the shebait dying or refusing be- 
longed shall act as a shebait in his place and 
stead ” , 
The Administrator-General now seeks to 
have ‘it decided who are the persons who 
are not entitled to act as shebaits: The 
other parties to the summons are Lalbihari 
Dhar, Banbihari Dhar, Rashbihari Dhar 
and Bankubihari Dhar, who are the sons 
of Ramchandra, Nitaichand Dhar who is the 
son of Kartik and Ganesh, the surviving 
son ofthe testator. Ganesh contends that 
the provisions of cl. 11 of the willare an 


+b 
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attempt to create a line of succession tothe 
shebaitship according to rules which are 
repugnant to the principles of Hindu Law 
and he relies on the decision of the Full 
Bench in Manohar Mukerji v. Bhupendra- 
nath Mukerji (1). If this view is correct it 
follows that as both the shebaits appointed 
by the will are dead, 
volves upon the heirs of the testator. The 
other parties to the ‘summons maintain 
that the shebaitsare Lalbihari, the eldest 
son of Ramchandra and Nitaichand, the only 
son of Kartik. It is argued that they suc- 
ceed their respective fathers, not according 
to any line of succession laid down by the 
will, but directly under the will as though 
they were named therein, and it is pointed 
out that, as they were both alive at the 
date of the death of the testator, their 
| position is not affected by the rule of 
Hindu Law, which forbidsa bequest to 8 
person not in existence- when the bequest 
takes effect, thatis, at the death of the tes- 
tator: Tagore v. Tagore (2). Before decid- 
ing this question “I must notice two 
preliminary points raised on behalf of Lal- 
bihari and Nitai. f i 

It is suggested that by reason of a cer- 
tain undertaking given by Ganesh, he 
is precluded from opposing the claim of 
his nephews to succeed. It appears that 
Ganesh, opposed the grant of probate to 
Ramchandra and filed acaveat. Themat- 
ter was set down as a contentious cause, 
but was eventually compromised, and, by 
consent, probate was granted and the caveat 
discharged: Tt was also agreed that the 
costs of both parties”as between attorney 
and client should come outof the estate, 
and, in consideration of this Ganesh un- 
dertook ‘‘not to bring any further suit re- 
garding the will.’ Now, in.my judgment 
such an undertaking must be construed 
strictly and I find it quite impossible to 
hold that for Ganesh to submit -his views 
as tothe validity and. construction of cl. 
11 of the will, in proceedings initiated by 
the Administrator de bonis non, isa breach 
of an undertaking by him not to bring a 
suit regarding the will. The other point 
has not really been insisted upon although 
the learned Advocate-General has made 
some observations with regard to it. In 
August 1928, .Mahanmohan Dhar, the son 
of Ganesh, instituted a suit claiming to be 
the assignee of the interest of Ganesh in 

(1) 141 Ind., Cas. 541;°A I R 1°32 Cal. 791; 600 
432; 37,0 W N 29; £6 O L J +68; Ind, Rul. (1933) 
BM (18 °2).9B L R 377; Li ; -R 359; 
2 Sah 69%; 3 ear. SRE 0) San Valet pe nar 
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the testator'’s estate and asking among other 
things, for the appointment of Ganesh as 
shebait. The suit was dismissed by Buck- 
land, J.,on March 27,1930. An appeal was 
filed and dismissed by Rankin, O. J., and 
Pearson, J., oa April 22, 1931. The judg- 
ment of the Court in its appellate jurisdic- 
tion has been reported —Madan Mohan Dhur 
v. Netai Gour Jew (3). I have read both 
judgments, and it is abundantly clear that 
the point now in issue . was never 
decided, and that the reason why the suit 
and appeal were dismissed, was that all 
the learned Judges were of opinion: that 
it was not competent for the plaintiff to 
enforce the rightsy if any, of Ganesh to the 
shebaitship. Itis true that the . opinion 
was expressed that Lalbihari was, in any 
view, one of the shebatts buf nothing was 
said on the question whether histitle was 
based upon the will or upon his being an 
heir of the testator. Mr. Banerji for Lal- 
bihari relies on the decision of the Judicial 
Committee in Madhavrao Ganpatrao Desai 
v. Balabhai Raghunath (4). In that case, 
a settlor gave, subject to his life interest, 
one-fourth of the settled property to 

“my daughter Krishnabai during her life for her- 


sole and separate use and after her death, in trust 
for the male heirs of the said Krishnabai share 


and share alike.” =f, 
It was held that. the decision of ‘the 


Bombay High Court that the gift to the 
male heirs waa bad, as creating an.estate 
in tail male, was wrong, and that there 
was an independent: gift tothe persons who 
answered the description of male heirs at 
Krishnabai’s death subject to the exclusion 
of those who were not living when the deed 
of settlement was executed. In my opinion 
that case must be distinguished from the 
present case. As is pointed out in the 
judgment delivered by Lord Buckmaster, 
the gift to the male heirs was absolute,’ 
whereas here there is no ‘absolute gift to 
the heirs of Ramchandra and Kartik or to’ 
their next eldest lineal male descendant. 
On the contrary 2 perpetual succegsion’ is 
sought to be established whereby on the. 
death, retirement or refusal to act, of the 
eldest male lineal descendant for the time 
being of eitber of the two original shebatts, . 
the next eldest male lineal descendant - 
succeeds to the shebaitship. The facts of. 
this case and the lanauage of cl. 11 of the - 
will appear to me to resemble closely the 
(3) 147 Ind. Cas, 1247; AI R 1934 Oal. 30; 37 O W ' 
N 201; 6 R O 421. ` 
(4) 107 Ind. Cas. 119; A I R 1928 P 033; 55T A ` 
14; 52 B 176; 30 Bom. LR 282; 47 O LJ 198; 54 M 
45; 27 UW 400; IL T40 B 86; 26 A LJ-560; - 


LJ 2 
32 O W N 925 (P O). 
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facts in Kandarpamohan Goswami v. Ak- 
haychandra Bose (5) and the language of 
the deed of settlement with which that 
case was concerned. 

Thold, accordingly, that cl. 11 cannot be 
construed as an independent gift to’ the 
persons who happen to answer the descrip- 
tion of the eldest male lineal descendants 
' of the original shebaits at the time of their 
deaths. In my opinion the clause attempts 
to lay downa line of succession which is 
not permissible under the Hindu Law and 
is therefore invalid on the authority of 
Manohar Mukerji v. Bhupendranath Muker- 
ji (1). It follows that the answer toquestion 
No. 2 inthe originating summons must be 
that the persons at present entitled to act 
as shebaits tothe deities mentioned in the 
will are the heirs of the testator Lakshmina- 
rayan Dhar. This disposes of the other ques- 
‘tions. The Administrator-General is en- 
‘titled to his costs as of a hearing out of the 
estate as between attorney and client. 
Ganesh is also entitled to his costs as ofa 
hearing out of the estate. The other 
parties to the summons may haveone set 
of costs outof the estate between them. 

I certify for Counsel. 7 

Order accordingly. 


D. 
(5) 150 Ind. Cas, 179; A IR 1934 Cal. 379; 61 0 106; 
58 0 L J 445; 3880 W N 156; 6 R O765, 





MADRAS HIGH COURT 
Second Civil Appeal No. 893 of 1931 
March 21, 1934 

RaAMESAM AND CURGENYEN, JJ. 
ALAKKI VENKATARAMAYYA 
l APPELLANT 


j versus 
MAHARAJA or PITTAPURAM AND 


OTHERS— RESPONDENTS 

Madras Estates Lands Act (I of 1908), ss 55, 145, 
146— Transfer of holding—Application to recognise 
transfer— Transferor, whether necessary party — 
Successive transfers—Omission of intermediate trans- 
feree toapply for recognition, effect of—Omission 
of tenant to apply under s. 145 (2)—Power of Court to 

letermine rent in suit under 8,55, 

Under the Madras Estates Land Acta zemindar 
has no right to refuse to recognise a transfer of a 
holding merely because the immediate transferor 
was himself a transferee and had not been registered 
aB a ryot, 

When there is more than one transfer, all the trans- 
ferors and all the transferees should, however join 
in the application to the landlord and until then he 
is not bound to recognise the transfer. But if the 
zemindar, hasas amatter of fact, recognised the 
ransferand collected sent from the transferee, in 
accordance with the Record of Rights, he cennot 
subsequently turn round and refuse to recognise the 
transfer, : 

Though a transferee has not availed himself of the 
rem edy ùnder s, 145 (2) ofthe Madras Estates Land 
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Act within the prescribed time, still the proper rate 
of rent can be determined in a suit for obtaining a 
atta under s. 55. The fact that the transferee has 
last bis right to apply unders, 145 (2) does not 
confer a right on the zemindar to fix the rent.arbi-* 
trarily. Ramanathan Chetty v, Arunachalam Cheta“: 
tiar (1), followed. - 4 

S. O. A. against the decree of the, . 
District Court of East Godavari in A. 8. 
Nos. 227and 223 of 1920 preferred against 
the decree of the Court of the Head 
Quarters Deputy Collector of Cocanada, 
in Land Suit No. 94 of 1925. 

Mr. P.Somasundaram, for the Appel- 
lant. 

Mr. K. Subramaniam, for the Advotate- 
General, for the Respondents. 

Judgment.—The question arising in 
this Second Appealis one relating to the 
application and working of ss. 149 and 
146 of the Madras Estates Land Act. The 
Ist respondent in this Second Appeal is 
the Maharajah of Pithapuram. In the 
village of Pavara in his estate, three 
brothers of the Chelikani family, Buchi- 
rayanim Garu, Tammayya Garu and 
Achuta Rayanim Garu, were holding certain 
lands under patta No. 6. The holding 
consisted of the following Survey Nos. 
with their corresponding extents'-— 


Extent. 
Survey No Ac. Cents 
201/2 95 
205 10 64 
214/2 1 26 
242] -40 48 
246 6 2 


The rent of the whole holding was 
Rs. 392-11-0. The evidence shows that 
the three brothers - divided ` the holding 
and ‘were enjoying their respective por- 
tions separately. Of these fields, the 2nd, 
the 3rd above mentioned, namely, Survey 
Nos. 205 and 214/2 fell to the share ofthe 
eldest brother Buchirayanim Garu. ‘The 
shares of the other two brothers were 
sold to various persons. In the ‘year 
1912 steps were taken to havea register 
of Record- of Rights for this village under 
Chap. XI of the Madras Estates Land 
Act. The preliminary register is Exs. D-1 
to D5. Objections were filed by the two 
brothers (Exs. E and E-1) Thereupon an 
order was passed, (Ex. H-2) recognising 
their transfer and registering the alienees 
along with the eldest brother. The final 
Record of Rights was then prepared ` 
(Ex. G, G-1 and G-2) dated May 30,1913. 
According to this Record of Rights the.. 
rent for Survey No. 205 was Rs. 74-8-0 . 


„and for Survey No, 214/2, Rs. 3-2-0. Thus 
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the rent for the two survey fields in the 
possession of . Buchirayanim Garu was 
Rs, 77-10-0. In the proceedings before 
the Revenue Officer who prepared the 
Record of Rights there was no dispute 
about the rent of the various felds. The 
objection related to the alienations and 
all the -parties agreed to the rates of rent 
as family settled in the Record of Rights. 
Buchirayanim Garu -and his sons then 
began to alienate these two fields by sale 
deeds, Exs. O, 0-1, 0-2 and C-3, ranging 
between April and October 1913. The 
vendee Venkatachalam and his undivided 
brother Venkataswami, sold the property 
to the plaintiff under two sale deeds dated 
September 22, 1923 (Eks, A and B). Soon 
after the sale, the plaintiff and his vendors 
put in a petition to the zamindar pray- 
ing that the transfer to the plaintiff should 
be recognised and that patia should be 
issued in his name. No reply was received 
. tothis petition. Paragraph 4 of the plaint 
contains an allegation that after receipt 
of this petition the zamindar “caused 
notice to be sent by the karnam of this 
village, collected cist of Rs. 77-10-0 fixed 
for the said two fields and cesses and 
granted a receipt to the plaintiff as pur- 
chaser but he neither granted patta in 
the name of the plaintiff nor.caused the 


land to be entered: -in his name.” 
This allegation in ‘the plaint was 
not denied in the written state- 


ment. Some time after on July 7, 1925, 
another notice was sent by the plaintiff 
praying that the patta should be issued 
to him. The defendant zamindar replied 
to this saying that the other co-sharers 
in the holding have not agreed to the 
Sub Division as prayed for by the plaint- 
iff. He also objected to the recognition 
of the transfer in plaintiff's favour on the 
ground that his transferors were them- 
selves not registered as ryots. Thereupon, 
the plaintiff filed an application before 
the Collector under s. 145 of the Estates 
Land Act but that application was dis- 
missed. The ground given by the Appel- 
late Court was that it 
time. Thereupon the present suit was 
filed by the plaintiff under s. 55 of the 
Madras Estates Land Act praying for 
the issue of a patta. The lst defendant 
is the zamindar. {n paragraph 5 of the 
written statement he refers to the reply 
he gave to thé plaintiffs notice of July 
1925, and prays-that it may be read as 
part of the written statement. In para. 4 
of. the written statement he contends that 
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the joint paitadars did not agree to the 
Sub-Division of the holding. After this 
plea all the remaining co-sharers in the 
holding have been impleaded as additional 
parties as defendants Nos. 2 to 9 Of 
these, defendants Nos. 2 to 5 resisted the 
Sub-Division in the manner claimed by 
the plaintiff. The other defendants did 
not appear. No defendant objects to the 
transfer: to the plaintiff. ‘I'he Deputy. 
Collector who tried the suit found that 
the plaintiff should be regarded as a ‘r'yot’, 
that his transfer . should be recognised 
and therefore he is entitled to the issue 
of a patta, and thatthe dismissal of the 
application under s, 145 by the Collector 
does not make the present suit res judicata. 
He gave a decree to the plaantiff direct- 
ing a paita to be issued with rent of 
Rs. 77-10-0 as settled by the Record of 
Rights. On appeal the learned District 
Judge also found that the plaintiff was 
entitled to a separate patta, and that the 
suit was not barred by res judicata. But 
he also found that as the plaintiff's appli- 
cation under s. 145 was dismissed, the 
zamindar acquired a right to fix the rent 
in any manner he liked and asthe zamin- 
dar pleaded that Rs. 131 was the proper 
rent for .the plaintiff's holding he directed 
paita to beissued to the plaintiff with that 
rent. Healso directed that each party 
should bear his own costs. The plaintiff 
now appeals. 

The fist point that arises in the 
Second Appealis whether the - plaintiff is 
entitled to be recognised as a transferee 
and is entitled to a separate patia. Both 
the lower Courts have decided this in 
favour of the plaintiff but the respondents 
again raise the condition. They contend 
that the original ryot of the holding must 
join in an application for transfer and 
wherever he does not join the zamindar 
is not bound torecognise the transfer. 
They even contend that, where the im- 
mediate transferor is nota ryot and is 
himself a transferee who has not yet been 
registered asa ryot, the zamindar is not 
bound to recognise his transfer at all. 
In fact, the latier part of the contention 
amounts to this, namaly, that where there 
is more than one transfer and the inter- 
mediate transferee has not been register- 
ed as a ryot, the last transferee cannot 
get benefit ofss. 145 and 146 of the 
Act. We have no hesitation in rejecting 
this portion of the contention. It is opposed - 
to the language of s. 10 and such an 


‘extreme construction is not necessary for 
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protecting the interest of the landholder. 
While rejecting this portion of the conten- 
tion, we agree with the Advocate for the 
respondents in thinking that when there 
is more than one transfer. all the transferors 
and all the transferees should ‘join in the 
application to the Jandlord and until then 
he is not bound to recognise the transfer. 
In this case, if the zamindar had taken his 
stand from the beginning on this plea he 
would probably be technically right, but 
as already mentioned, para. 4 of the plaint 
contains an allegation that the zamindar, 
as a matter of fact, recognised the transfer 
and collected the rent from the plaintiff 
in accordance with the Record of Rights 
and-gave him a receipt. This allegation 
isnot denied. That being so, it appeara 
that the zamindar did recognise the 
plaintifi’s transfer in 1923, though later on 
he began to raise objections to it and 
would not recognise it in 1925. On this 
ground we hold that the zamindar, as a 
matter of fact, recognised the plaintiff's 
transfer and cannot now refuse to recognise 
the same. The plaintiff's transfer being 
recognised by the lst defendant he becomes 
a ‘ryot’, 

The plaintiff having become aryot can 
he-now sue under s. 55 even though his 
application under s. 145 was barred. 
We think he can. It must be remembered 
that the zamindar bas got the first right to 
subdivide the holding whenever there is a 
transfer ofa portion. Tt isin the nature 
of both a rightanda duty. In his own 
interest he is entitled to make an equitable 
distribution of the rent of the holding. 
There is also a duty on his part to make 
such a fair distribution in the interest 
of the co-sharers also. Section 145 says that 
he ought to do it ina fair way and 
within a reasonable time. In the present 
case, the zamindar has never made any dis- 
tribution, fair or unfair, within a reasonable 
time. He simply kept quiet after the 
first notice and merely collected the rent. 
On account of hisdealy the plaintiff ought 
to have filed an application under s. 145 
within the time mentioned in cl. 25 of 
Schedule B. He not having filed an 
application within the time he lost that 
right. But can it be said that merely 
because the plaintiff lost that right the 
zamindar acquires aright to fix the rent 
arbitrarily, and in any manner he chooses? 
We do not think that he acquires any 
such right by reason of the default of the 
plaintiff in filingan application in time. 
16 must be remembered that such an 
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application has become necessary by the 
zamindar's own delay in making a distri- 
bution, and he is not to gain by his own 
default. The excuse mentioned in the 
reply given by the zamindar in 19/5 that 
all the co-sharers did not agree is irrele-, 
vant. Thatis not a circumstance which 
under the Act, justifies the zamindar in not 
making a fair and equitable distribution. 
Whether all the co-sharers agree or not it is 
his duty to mike a` fair and equitable 
distribution. He failed to do so and merely 
because the transferee plaintiff failed to 
avail himself of the remedy given by the 
Act, the zamindar cannot get any advantage 
thereby. The policy of the Act isto see 
that every holding should beliable to a fair 
and equitable rent, neither more nor less, 
and that policy isnot to be defeated by 
allowing the zamindar to fix any rent he 
chooses arbitrarily. There must, therefore, 
be some proceeding open to one or the 
other of the parties by which a proper rate 
of rent should be determined... Such a 
proceeding isthe proceeding for the obtain- 
ing of a patta. Just asin a suit for rent 
aproper rate of rent can be determined 
incidentally where it isnot already known 
even though a suit under s. 55 for the 
obtaining of a patta was not filed, similarly, 
though the remedy under s. 145 (2) has 
not been made useof by the ryot, still the 
proper rate of rent can be determined 
in a suit for obtaining a patta under 8. 55, 
This conclusion is in accordance withthe 
decision in Ramanathan Chetty v. Arunach- 
alam Chettiar (1) and is consonant with the 
policy of theAct. The analogy relied on 
bythe learned District Judge based on 
Art. 91 of the Limitation Act is misleading 
and is not a good analogv. We are of 
opinion that a suit unders. 55 lies and 
if a suit lies the terms of the patta can be 
considered by the Court, one of the terms 
being the proper rate of rent. a 
On the above conclusion if there is any 
further point to be considered in the case 
we should call for a. finding from the 
lower Appellate Court to determine the 
proper rate of rent. The Record of Rights 
is only presumptive evidence (s. 167) but 
cannot be conclusive aboutit. But both 
the Jower Courts have expressed the 
opinion that in the present case the rent 
in the Record of Rights is the proper 
rent, and seeing thatit has never been 
seriously objected to by any co sharers, we 
have no doubt that the finding is „correct, 
In these circumstances, it is unnecessary to 
(1) 60 Ind. Cas, 316; 44 M 43; 39M L J 474, 


P] 
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call for a fresh finding. 

It is only fair tothe zamindar to settle 
this matter finally in such a way that he 
should not be harassed by the other 
sharers by way of claiming a lower rate of 
rent than their holding should reasonably 
bear. . We declare that the other sharers 
are liable tothe rate of rent mentioned in 
the Record of Rights 
nothing being shown to thecontrary, and 
that the zamindar should be entitled to 
the total rent of the whole holding of 
Rs. 392-11-0 and it should not be open to the 


other co-sharers to say that their lands are 


liable ‘for smaller rent. We wanted to hear 
the other sharers if they have got anything 
to say in the matter but they were not 
represented and no arguments were advanc- 
ed on their behalf. We therefore allow the 
Second Appeal and direct that the patta 
tothe plaintif should be issued by the Ist 
defendant with rent of Rs. 77-10-0 and cor- 
responding cesses. The decree of the Deputy 
Collector will be restored with ` costs here 
and inthe lower Appellate -Gourt to be 
borne by the Ist defendant. The declara- 
tion should be entered in the decree. 
Ane, Appeal allowed. 


BOMBAY HIGH COURT 
First Civil Appeal No. 323 of 1927 
January 15, 1934 
MURPHY AND DIVATIA, JJ. 
CHHOTABHAI MOTIBHAT AND OTHERBS— 
PLAINTIFFS — APPELLANTS 


versus 
DADABHAI NARANDAS AND orders— 


DEFENDANTS —RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0 XXXII, 
r. 1—Civil Procedure Code (Act XIV of 1882), s. 
462— Leave of Court—When can be given—Leave not 
given—Compromise, if voidable at instanceof minor 
Registration Act (III of 1877), 's. 28~—Fraudulent 
registration—Burden of proof—Hindu Law—Minor— 
Suit for partition on behalf of minor —Rule that in- 
stitution of suit effects severance of joint status— 
Whether applies—Death of minor plaintiff during 
‘pendency of suwt—Right of legal representatives to 
continue suit—De facto guurdian— Power to sell minor's 
property for legal necessity—Transfer of Property Act 
(IV of 1882), s. 52—Compronise— One party transferr- 
ing all his rights—Lis pendens, if operates~ Dekkhan 
Agriculturists' Relief Act (XVII of 1x793,8.3 (3), 
15-D—Special suit under s. 15-D—Whether within 
terms of $. 3 (3). 

Although 8.462 of the Oivil Procedure Code of 
1882 does not require that leave of the Court should 
be expressiy resorded asis now required by QO. 
KANA, r. 7, of the present Oivil Procedure Oode, it 
is necessary that the leave should be given after 
attention of the Court was directly called to the fact 
that a minor was a party to it, and the Court should 
apply its mind and ascertain whether the compro- 
mise was for the minor's benefit, that the Court had 
to exercise itd discretionand it was to be seen in 
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each particular casə from the application and order 
thereon asto whether the Court intended to grant 
such leave, but if no such leave is given, the com- 
Promise or the withdrawal of the suit in virtue of a 
compromise is voidable at the instance of the minor 
by asuit to avoid it, with the result that if the 
decree or order of the Court disposing ofthe suit 
is set aside, the minor is restored to his original 
position in that suit, [p. 721, col. Lj 

[Oase-law discussed ] 

The rule that the institution of a suit for partition 
of joint family property effecte a severance of the 
joint status is not applicable to a suit instituted cn 
behalf of a minor, fur in such a suit it is for the. 
Court to determine whether a decree for partition 
will be beneficial to the minor, and wherea minor 
plaintiff dies during the pendency ofthe suit, his 
legal representatives are not entitled to continue the. 
suit. Chelimi Chetty v. Subbamma (14), applied. [p. 
722, col. 1? Ki S 

In a deed of trust executed by a person in 1892, 
for the benefit of his children, a small piece of land 
was included along with other large areas and the 
deed was registered in the place where the. small 
piece of land was situated. In 1924 the son and 
grandson of the perscn who created the truat filed a 
suit in which they contended that the deed was 
illegal on the ground that registration was invalid 
owing to the fact that the small piece of land did 
not belong to the owner but was included only to 
effect registration in that particular place ; 

Held, (|) thatthe onus was on the plaintiffs to 
prove that thetrustees were awareof the . want of 
title of the author of the trust and that they colluded 
with him in committing the fraud on the Registration 
Office and that they had not proved it; [p 723, col. 1.] 

(D that the registration of the deea was, there- 
fore, valid under s. 28, Registration Act, 1877; 
Pahiadi Lal v. Laraitt (14), followed [ibid] 

(3) that the trust-deed was not void under Hindu Law 
but atthe most it would be voidable by the minor 
if it were proved thatit was detrimental to his interests, 
and, as it was undoubtedly for the minor's benefit, it 
was not voidable either. |p. 725, col. 1.] 

It cannot be laid down as a general rule that in 
no case can a Hindu father in a joint family delegate 
any of his powersin the management. of the family 
property. There might conceivably bea number of 
circumstances in which benefit to the family itself 
may require that he should himeelf abstain from 
exercising and should delegate some of his powers 
for that purpose. Necessity or benefit to the 
minor isa more important consideration than 
technical want of authority of an alienor. Under 
Hindu Law even a defacto guardian’ ofa minor can 


validly sell the property of the minor to a third 
person for legal necessity. Tulsitas v. Raising: 
(22), followed. |p 725, col, 1] 


It cannot be said that because in a pending suit 
ies arrive at a compromise in which one party 
transfers his rights to another, it is bad on the ground 
of lis pendens unders 5?, Transfer of Property Act. 
{p. 725, col. 1.) 

A especial suit under the Dekkhan’ Agriculturists’ 
Relief Act does uot lie where the suit, though in 
form one for redemption, is really one to recover 

roperty of which the plaintiff is alleged to have 
been deprived by fraud Such a suit does not fall 
within the terms afs 3, cl. (3), Dekkhan Agricultur- 
ists’ Relief Act. Bachtv Btekchand (23), referred to. 
[p. 727, col 2] i $ 

F. ©. A. from the decision of the First 
Class Subordinate Judge at Nadiad, in 


QOivil Suit No, 30 of 1924, 
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Mr. G. N. Thakor (with him Mr. U. L. 
Shah), for the Appellants. 

Mr. H. C. Coyajee, (with him Mr. A. A. 
Adarkar'for Mr. M. H. Mehta), for heirs of 
respondent No. 1 and Respondents 
Nos. 2.and3. 

Divatia, J.—This appeal arises in a 
suit by the plaintiffs for a declaration 
that certain deeds of sale obtained by the 
defendants in respect of suit property 
being illegal, unauthorised, fraudulent 
and inoperative, are not binding on them, 
and that certain mortgages created by 
the plaintiffs’ predecessor on the property 
in favour of the defendants’ predecessors 
prior to the said sale-deeds were~ subsis- 
-` ting, and for an account of the said mort- 
gages under the Dekkhan Agriculturists’ 
Relief Act, and that the mortgaged prop- 
erty be released from the mortgages and 
handed over to the plaintiffs’ possession 
on payment of whatever might be found 
due on taking account. 

In order to understand the nature of 
the claim and defence, ib is necessary to 
state the events and facts which have led to 
this litigation. 

The following pedigree of the.mortgagor’s 
family is necessary to understand the 
relationship of the plaintiffs and other 
persons related to them who figure in this 
suit : — 

BHAILAL, 
(dead 1890} 


TALSIBHAL | 





| | | 
Babarbhai' Jhaverbhai Chaturbhai 


(dead) (dead 1949) (Ex. 112) 
Motilal | —Kashiba 
a 1908), (dead, 
| 

[ | 

Ganga Ohhotabhai Gordhan alias 
(dead) (Plaintiff Kalidas 
No, 1) (dead 1912) 


Purshottam 
{Plaintiff 


N No, 2 

Motilal, father of plaintiff No. 1 and 
grandfather of plaintiff No. 2, came into 
possession of the suit property after the 
death of his father Bhailalin June, 18y0, 
and created two mortgages, Exs. 32 and 33, 
on September 27, 1893, and October 9, 
1896, respectively, in favour of two persons, 
Dadabhai (defendant No. 1 who died 
pending the suit) and his brother Kishibhai, 
the father of defendants Nos. 2 and 3. 
The first mortgage was for Rs. 5,500 
Shihasai coins corresponding roughly to 
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Rs, 3,923-1-2 of British currency. It was 
for a period of five years and the mort- 
gaged property which consists of a share 
in certain Narva Jands was handed over 
to the mortgagees’ possession. The second 
mortgage was for Rs. 3,000 of Shihasai 
coins corresponding roughly to Rs 2,307 11-0 
of British currency. . It was for a period 
of ten years and was also with possession 
and the mortgaged property consisted of 
forty-one lots “of lands and houses which 
were different from the property com- 
prised in the first mortgage. It is recited 
in the latter document that out of the 
consideration money Rs. 1,398; Rs. 2,850, 
Rs. 125 and Rs. 150 had been ‘paid to the 
mortgagor's creditors and Rs. 575 had 
been received in cash. Substantially all 
the aneestral property of Motilal was com- 
prised in the two mortgages. 


At this time Motilal had only oneson Kali- ` 
das alias Gordhan who was born in 1891 and 
was the father of plaintiff No. 2. Plaintiff 
No. 1 was born later on in 1902. , About 
a year after the mortgages were created, 
i.e., 1897, one Chaturbhai, a paternal 
uncle of the minor Kalidas’ mother Kashi, 
wife of Motilal, acting as the next friend 
of the minor Kalidas, filed a suit against 
the father Motilal and the two mortgagees 
for partition and accounts of -his share 
in the ancestral property on the ground 
that his father who was addicted toimmoral 
ways had mismanaged the property and 
had entered into false dealings which 
were not binding on the minor. Exhibit 26 
is the plaint and Exs. 71 and 72 are 
the written- statements in which the father 
denied any such false dealings and main- 
tained that the mortgeges were real and 
for valid consideration for debts some of 
which he had inherited from his father 
and the rest for necessary purposes and, 
therefore, binding on the minor. Before 
the suit was finally heard, the plaintiffs’ 
Pleader filed an application, Ex. 23, in 
the Court on April 4, 1893, which it is 
necessary to set out here. It runs :— i 

“I the plaintif pray in this suit that this suit 
has been filed to effect a partition of our ancestral 
property for the reason that defendant No 1 
squanders away the sams etc. But now~the cause 
of action of that suit dos not survive becausa 
defendant N>. 1 having effected a compromise and 
having put under the trast his property including 
the whole suit property, has entrusted the same to 
the trustees I, therefore, do not waat to proceed 
with this suit and want to withdraw the same. 
Therefore be pleased to withdraw the -same from 
the file. That is the prayer, The costs of ‘all 
the defendants have been given credit of by ma 
privately,” 


s 


1934 


This application is signed by the 
plaintiff's Pleader alone and not by his 


next friend. The order of the Court 
thereon is “application to withdraw 
granted.” 

It is important to see now what the 


compromise was in consequence of which 
the suit was withdrawn. It is evidenced 
by a trust-deed, Ex. 124, executed by 
Motilal on March 21, 1898, and its main 
provisions are these:— Motilal gives up 
all his rights in the family property for 
the benefit-of his minor son Kalidas and 
any other son who may be born to him 
in future and entrusts thefamily property 
to the possession and management of 
two trustees, one Jhaverbhai who is 
dead and was the paternal uncle of 
the minor’s mother and elder brother of 
Chaturbhai who had filed the suit 
as the minor's next friend, and one 
Balkrishna who is defendant No. 4 in. the 


present suit, and examined as a witness, ` 


Ex. 158. These two trustees were topay 
up all the : family debts including the 
mortgage debts due to the present defend- 
ants Nos. 1 to 3 byselling or mortgaging 
any of the family properties, maintain all 
the family members, incur suitable expen- 
ses for the marriage of Motilal’s daughter, 
etc. If there was any difference of opin- 
ion’ among the trustees, they were toact 
according to the advice of one Chunilal 
Keshavlal Shah, a Pleader at Ahmedabad. 
The trust was to be in existence till Moti- 
lal’s death, and thereafter the property was 
to be handed over to Kalidas and his 
other legal heirs who may be living at 
the time. The deed was attested, among 
others, by Pleaders, Mr. Shivabhai Patel, 
who was the minor Kalidas’ Pleader in 
the pending suit, Mr. Chunilal Shah 
and Mr. Maganlal Mehta who re- 
presented Motilal. The deed was re- 
gistered not in the Kaira District, where 
almost all the trust properties were situat- 
ed, but in Ahmedabad where, it was 
stated, there was a small piece of open 
land. belonging to Motilal and which was 
included among the trust properties. Two 
days after the execution of the trust-deed, 
a registered agreement was passed by 
the trustees to Motilal on March 23, 1898, 
by which whatever trust property which 
might remain after the trustees would 
sell any property for the payment of debts 
was to be handed over: for management 
on behalf of the trustees to Motilal but 
without any authority to incur any debt 
or create any burden on any property, 
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and the inzome was to be used only for 
the benefit of the family. 

It was on account of this arrangement 
that ths minor's suit was withdrawn without 
permission on April 4, 1898. It appears 
that the trustees were not diligent in the 
execution of the trust and paying of the 
creditors, and an application, Hx. 85, was 
made to the District Court on August 22, 
1899 by the minor's mother Kashiba, and 
not by the minor's next friend in the 
suit, Chaturbai, for directing the trustees 
to carry out the provisions of the trust 
immediately, especially the marriage of 
her daughter and the paying off of the 
two mortgages. So faras the present suit 
is concerned, her complaint about thelat- 
ter is important and may he quoted in her 
own words. She says :— 

“Last year when there wasa possibility of realis- 
ing a very good price of Jand,if the debt-would 
have been paid off, either by selling or mortgaging 
some of the said trust properties, I would have been 
greatly benefited. Patel Dadabhai Nararidas of 
Anand gets annually Rs J,200 13-0 as sara out of 
our properties mortgaged to him with possession. 
If all the debt of the said Dadabhai was satisfied, 
either by selling or mortgaging some of the proper- 
ties outof the same, | would have got at least 
Rs. 400-500 for my maintenance out of the: income 
ofthe remaining properties etc” 

Notices were issued to the trustees and 
this roused them to activity with the re- 
sult that four saJe-deeds of some of the 
trust properties, which are very important 
documents in thissuit, were passed by the 
Thus, while 
‘some of the mortgaged property became 
the absolue property of the mortgagees, 
the rest was restored tothe possession of 
Motilal’s family free from any burden. As 
to the contents and nature of these sale- 
deeds, Exs. 125 to 128, of January 17, 
1900, and April 4, 1900, [ will revert to 
them later on. . It is sufficient to note here 
that the sale-deeds were acted upon, and 
the rajinamas and kabuliyats and muta- 
tions of names were effected accordingly 
at the instance of Motilal, and ultimately, 
on June 16, 1900 the minor's mother with- 
drew her application, Ex. 85, for the en- 
forcement of the trust, stating that as the 
trustees had disposed of some of the pro- 
perties by selling them at the proper price 
and had agreed to manage the rest of the 
properties, she was not willing to proceed 
with the matter any further. “a 


It appears that even subsequent to th 
execution of the sale-deeds, the trustees 
were in’ want of money and they had td 
mortgage from time to time some of ‘the 
suit properties for small amounts to -the 
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same mortgagees, Exs. 210 to 213. It 
was during this period that the two 
plaintiffs in this suit were born, plaintiff 
No. 1 in 1902 and plaintiff No. 2 in 1912, 
the latter being the son of Kalidas who 
died in the same year. It appears that 
‘during the minority of plaintiff No. 1 and 
even before the death of Kalidas, who 
himself was still a minor, the Collector of 
Kaira was appointed guardian for the 
management of the minors’ property in 
1911 after Motilal’s death in 1908, and be 
recognized all these subsequent mortgages 
and paid them off in 1916. It also appears 
that in 1922, the Collector as such guardian 
filed a suit for taking accounts of the 
former two mortgages even though they 
were paid off by the sale transanctions, 
but the plaint being returned for presenta- 
tion.to the proper Court was not filed again 
and thereafter plaintiff No. 1 having attain- 
ed majority, the management of the property 
was handed over to him in January, 1924, 
and about nine months later the plaintiffs 
brought the present suit on October 20, 1924 
for the reliefs stated above. 
_ It is- now necessary to turn to the plaint 
‘and examine the allegations on which the 
reliefs are sought. ‘The main relief sought 
is of redemption of the property mortgaged 
under the two mortgages of 1896 on the 
ground that the mortgages, though passed 
without legal necessity, were subsisting 
and the family property which was worth 
about a lac of rupees was squandered 
away by Motilal who was .addicted to 
vicious habits, and asa result of collusion 
between the mortgagees and Motilel with 
the. dishonest intention of misappropriat- 
ing the whole property, the trust-deed of 
1898 was got up and the pending suit 
for partition was wrongly withdrawn to the 
detriment of the plaintiff, that the sale- 
deeds were passed by the trustees in col- 
lusion with the mortgagees in fraud of the 
‘plaintiffs’ rights, that they were not aware of 
those sale-deeds, but if any were passed, 
they were not binding on the plaintiffs as 
they were not for their benefit and were 
fraudulent, that the trust-deed was also 
pad against them because no sanction of 
the Court was taken for the compromise 
when the suit was withdrawn and also 
because it was in fraud of registration as 
there was no property belonging to Motilal 
at Ahmedabad. The plaintiffs alsoprayed 
for account of the mortgage transactions 
under the Dekkhan Agriculturists' Relief 
‘Act as they were agriculturists and they 
prayed also thatsomuch of the mortgaged 
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property as was in possession of the de: 
fendanis should be handed over to them, 
the rest of the mortgaged property being 
in their (¢.e., the plaintiffs’) possession as 
proprietors since a long time. ‘ 

‘The defendants denied these allegations 
and stated that the trust-deed as well 
as the sale-deeds were fair and proper 
transactions meant in good faith for the 
benefit’ of the plaintiffs’ family and for 
the payment of just family debts and were 
passed with the consent of the. plaintiffs’ 
father and mother and therefore binding 
on them, that there was no collusion or 
fraud and that the suit was not bona fide and 
should be dismissed. 

Of the two trustees Jhaverbhai was dead 
in 1909 and the other trustee Balkrishna 
was joined as defendant No. 4 and his 
defence wason the same lines as that of 
the mortgagees-defendants. 


On these pleadings, the parties went ‘tc 
issues. The principal 
issues related to the validity and binding 
nature of the trust-deed and the sale-deeds, - 
and there were some subsidiary -issues 
relating to the withdrawal of the partition 
suit without the Courts sanction, ‘the 
maintainability of the suit in its present 

form, etc. All the main issues have'been 
found on the oral as well as documentary 
evidence against the plaintiffs by the lower 
Court. It is held that the trust-deed was 
valid and was nob fraudulently-registered 
at a wrong place, that the sale-deeds 
were also-valid and acted upon, that the 
withdrawal of the partition suit was not 
invalid or voidable by the. plaintiffs on. 
the ground that leave of the Oourt was 

not taken, that all those transactions were 
made for the benefit of the plaintiffs’ 
family and for valuable consideration, that 

the plaintiffs were not, therefore,. entitled 

to sue for redemption, and that in any 
case the suit for accounts under the 
Dekkhan Agriculturists’ Relief Act was 
not maintainable. The suit was, therefore, 

dismissed with costs. 


Against the decree dismissing the suit, 
the present appeal has been filed by the 
plaintiffs, and their learned Counsel has 
argued the appeal- on the following 
heads:— . : 

(1) The trust-deed was not binding against 
the plaintiffs as the compromise .of the 
pending partition suit was not sanctioned 
by the Court. : 

(2) The trust-deed was illegal as it is 
a transfer of property to trustees during 
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the pendency of a contested suit under 
' 8,52 of the ‘l'ransfer of Property Act. 

(3) The trust-deed was illegal and void 
by reason of its being a fraud on the Regis- 
tration Office as the Ahmedabad property 
included in it did not belong tothe family. 

(4) The trust-deed was also void against 
the minors-under the Hindu Law as Moti- 
lal as the, manager of a joint Hindu 
family was not competent to delegate his 
power of management to trustees. 

(9) The sale-deeds were illegal as the 
trustees who passed them were not legally 
appointed trustees and the sales were also 
without legal necessity. 


(6) The suit as filed for accounts under 


the Dekkhan Agriculturists’ Relief Act is 
maintainable. ~ 
These arguments cover grounds both of 
fact and of, law - whether in fact the trust 
and s le transactions were for necessity 
and benefit. of the family, including the 
plaintiffs, and whether in law they are 
valid and ‘binding on the minors. It 
would be convenient to take the question 
of fact first. That Motilal inherited the 
property from his father with a debt of 
about Rs. 1,600 in 189) is beyond doubt 
on the evidence: Exs. 274and 275. The 
statement in. the plaint that at that time the 
family had no debts-is untrue as is also the 
statement that the property was worth 
about a lac, of rupees. In 1897 when the 
minor's suit was filed, the property was 
estimated as worth about Rs. 19,000 and it 
was piohably worth less in 1¢90. It is 
` also clear that the debt of Rs. 1,600 rose 
to Rs. 2,:00 in 1896, and the first mortgage 
"was passed for Rs. 3,000 in September of 
that year to pay off that debt and a cash 
loan of about Rs. 600. The second mortgage 
was passed about twelve days later for 
Rs. 5,100 to pay off other creditors of 
Motilal and a cash advance of Rs. 575. 
The consideration of that mortgage is also 
satisfactorily proved by the various extracts 
from the mortgagees’ account-books sum- 
marised in para, 89 of the judgment of the 
lower Court. As to the nature of these 
debts, the plaintiffs have not proceeded 
further than making a vague allegation 
that they were immoral or illegal. They 
_ were very probably the result of extravag- 
ance but there is nothing to connect them 
with any acts of immorality or illegality. The 
„debts being those of the father, they were 
binding on his minor son even though they 
may not be for legal necessity provided 
` they were antecedent to 


and were not immoral: Brij Narain v. 
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Mangla Prasad (1). There is no doubt 
therefore, that the debts and the mortgages 
passed to pay off those debts were also 
binding on the then living minor son of Moti- 
lal. These two mortgages were with pos- 
session for.a term of five and ten years 
respectively, and almost all the family prop- 
erty consisting of lands, houses, including 
their income, had thus gone out of the 
family with the result that there was very 
little left to maintain the family. The 
minor’s maternal relations thought of sav- 
ing the minor’s share in the property from 
the results of his father’s past as well as 
future extravagant life, and an attempt was 
made by filing the partition suit of 1897 
to get a half or one-third share for the 
minor free from the mortgage burden. In 
all probability it was realised by the then 
plaintiff's legal advisers that it was im- 
possible to shove the mortgages out of the 
way in ihat manner. At the same time 
some equitable arrangement could be de- 
vised which, while recognizing the rights 
of the mortgagees, would save some prop- 
erty withits income for the minor and at 
the same time ensure his share from being 
further imperilled by the extravagant 
management of the father. The trust-deed, 
Ex. 124, was the best solution which the 
lawyers of both the parties could devise. 
The concurrence of the mortgagees to this 
arrangement. was necessary because they 
were not bound to relinquish the mortgaged 


-property and forego its inccme till 1901 


for the first mortgage and till 1906 for 
the second mortgage. If, therefore, the 
mortgagees weie not persuaded to give 


up some oftheir rights, the family might 
starve or be left to the mercies of their 
relatives. . This persuasion seems to have 
been secured probably by the appointment 
of one tiustee Balkrishna ‘defendant, No. 4) 
as the mortgagees’ representative in the 
trust, the other trustee. Jhaverbhai.being 
This arrange- 
ment seems to have satisfied all the parties 


‘including even the minor's mother who 


later on applied for the immediate enforce- 
ment of. the trust and the paying off of 
the mortgages co that the family might 
get back scme income-fetching property 
for the maintenance of the family. The 
lawyexs of the material parties to the 
pending suit attested ihe trust deed in 
token of their approval, and the suit was 

(1) 77 Ind. Cas.€89; 51 I A 129; 26 Bom LR 500 
21 A L J934; 46MLJ 23; 5PLT 1;230 WN 
253; (1:24) M W N 68; 19 L W72; 2 Pat. L R 4]; 10 

& A LR&2;33 ML T457;46 A 95;11-0L J 
107; 1 O WN 48 @ ©). ; l 


490. 


amicably withdrawn. What is more im- 
' portant to note is that Chaturbhai, the 
minor plaintiff's next friend in that, suit 
and a material witness for the plaintiffs 
in this suit, appears also to have been 
satisfied with or at least submitted to the 
inevitable course of acting on this com- 
promise. Appearing as a wilness to support 
the plaintiffs’ case, he admits that he 
knew of the withdrawal of the suit, but 
says— 

“I did not present any application to the Court 
in the matter, 1 was tired of the matter, and so 
I did not do anything. I thought that the trustees 
could do anything they liked . Kashiba (minor's 
mother) did not come to make any complaint to 
me about her condition after the withdrawal of the 
suit as trustees were appointed. 1 do not know 
what became of the properties. The trustees did the 
vahivat as they liked.” 


This reluctant admission of the witness 
would show that he must have seen that 
the trust-deed was for the minor’s benefit 
and had the concurrence of all persons 
interested in him. It is true that he has 
not signed the withdrawal application, but 
there is no doubt that it had either his 
concurrence or acquiescence. 

The agreement, Ex. 166, which Motilal 
passed to the trustee as a part of the 
arrangement, was also in no way dero- 
_gatory to the minor's rights. On the 
contrary by his relinquishing his own.in- 
terest in ihe property in favour of. the 
minor who was thus made the beneficial 
owner of the whole of the family prop- 
erty, and by agreeing lo manage the 
property only for the benefit of the family 
without creating any incumbrances, the 
minor, got a benefit, which he would not 


have obtained if Motilal, without submit- ` 


ting to the creation of a trust, had enter- 
ed into further debts or even sold the 
property, which sale would have been 
binding on him at least sofar as his own 
share was concerned. 

During the interval of two 
tween the trust and the sales, the trustees 
had to incur debts for maintaining the 
family and had passed several. mortgage- 
bonds to these very mortgagees, and, as 
we have seep, they were recognized by 
the Collector. ‘This would show what was 
the state of this family then, and . the 
only best course was to pay off the for- 
mer mortgages and get back as much 
property as possible, free from incum- 
brance. i 

Next come the sales. The mortgage 
debt under the first two mortgages then 
came.to Rs. 8,100. There were further 
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debts incurred by. Motilal subsequently 


which came -to about -Rs. 2,000, Exs; 286 
to 294. The opinion of the lower Court 
on the evidence that these further debts 


“were alsc binding on the minor is corréct 


and nothing is urged here which would ` 
show that it is erroneous. The net result 
of these four sale transactions was that 
for aiconsideration of Rs. 10,400, a part 
—it was no doubt a large part- of the 
mortgaged property was'sold- to’ the mort- 
gagees who retained it as-absolute owners 
and returned to the trustees the rest of 
the property- which: consisted of nearly 
forty-two acres of Narva land, two houses 
and some pieces of open land. . It is this 
latter property which is enjoyéd by the 
plaintifis’ family for nearly twenty-five 
years before this suit in virtte of the 
compromise arrangement and of which 
they call themselves proprietors in the 
plaint. It is not shown at all that the 
sale-deeds passed to the mortgagees were for 
inadequate consideration. - tet a 

It is thus clear that the trwst-déed and the 


subsequent sales, were-not only meant for but : 
actually conferred a substantial benefit. 
to the minor son of Motilal. `: ee egy 
Turning now to the legal ‘objections. 
against these tiansactions, the first point: 
taken is that the compromise of the pend-: 
ing partition suit required the sanction 
of the Court. under s, 462 of the Civil 
Procedure Code’ of 1&82 corresponding to 
the present O. XXXII, r. 7. It is not 
stated in the body of the application for 
withdrawal of the suit that the compromise 
was for the benefit of the minor plaintiff, . 
nor dces the order of the Gourt thereon 
purport to grant -any sanction for the. 
compromise on the ground that it was 
for the minor's benefit. The compromise 
is, therefore, voidable at the minor’s op- 
tion, and the present suit brought for 
recovery of possession of the property Í 
ignoring the compromise is tantamount 
to the exercise of that option and no 
separate suit to avoid the compromise is 
necessary. Reliance is placed on Karmali 
Rahimbhoy v. Rahimbhoy Habibbhoy (2) 
Doraswami Pillai v. Thungasami Pillai, 
3), Sakinbai v. Shirinbai, (4), Manohar 
Lal v. Jadu Nath Singh (5), Virupakshap- 
(2) 13 B 137, f i 
© (3) 27 M 377. l o i j 
(4) 55 Ind. Cas. 943; 47 I A88; 22 Bom. LR 552; 
ilu W 186; 58 M L J 431; (1920)-M W N 311; 18 
A L J 499;2 UP LR (P 0) 107 (PO). MK 
(5) 331 A128; 8 Bom. L R 489; 28“ A 5853 AL J 
710;90 0219; 2 OLJ8; 100W N 898;16ML J 
291;1 M LT 210@ O). 4 ; “3 
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pa v. Shidappa (6), Bhiwa v. Devchand 
Bechar (7), Partab Singh v. Bhabuti 
Singh (8), Jamnabai v. Vasanta Rao; 
(9) and Govindasami Naiau v. Ala- 
girisami ‘Naidu (10). On the other 
hand, it. is urged for the respondents 
that the wording of the appli- 


cation, Ex. 28, shows “that it was brought 
to, the notice of the Court that the com- 
promise was for the minor’s benefit, that 
the signature of the plaintiffs’ Pleader on 
the application amounted to a certificate 
that it ‘was for such benefit, that the 
order of withdrawal amounts to a decree 
which is good till it is set aside by a 
regular suit expressly brought for that 
purpose, and reliance is placed on Cur- 
sandas Natha v. Ladkavahu (11), Dhairya- 


“singh Gordhandas v. Kissandas Tibhovan- 


das (12) and Phulwanti Kunwar-v. Janeshar 
Das (13). 

The principle deducible from these 
cases is this that, although 8. 462 of 
the Civil Procedure ‘Code of 1882 does not 
require that leave of the Court should be 
expressly recorded as is now required by 


0. XXXII, r. 7, of the present Oivil Pro- 


cedure Code, ` it is necessary that the leave 
should be given after attention of the 


© Court was directly called to the fact that 


a minor was a party to it, and the Court 
should apply its mind, and, ascertain whe- 
ther the compromise ‘was: “for the minor's 
benefit,- that the Cont had tu. exercise 
its discretion and “iki Swaas to be seen 
in each particular case from the applica- 
tion and order thereon as to- whether 
the Court intended to grant such: leave, 
but if no such leave is -given, “the 
compromise. or the withdrawal “of the suit 
in virtue of a compromise is voidable: at 
the ` instance of the minor by a suit--to 
avoid it, with the result that if the decree 
or-, “order of the Gourt disposing ` of the 





‘suit: -is set, aside, the-minor is restored to 
his. original position in that suit. 


(8) 23 B109; 3 Bom. LR 565. 
ae 10 Ind, Cas. 93; 35B 322;13 Bom. L R 


io 2l Ind Cas. 2:8; 40 TA 169; 15 Bom L R10; 
17 O W N 1165; (1913) M W N 785; 14M LT Quy: 
2 MLJ 492:11 A LJ 901; 160 0 247; 18 OL J 
884; 35 A487 (P O). 

(9) 3llnd Cas. 213; 18 Bom. L R 432; 14 AL J 


534; 3L M LI 13.3 W 540; 20 LJ 24; 20M D 
: T il; (1916) 1 M W N 452; 39 M 400; a3 TA 99 
(10) 29 M 104. 
` (01) 19 Bon. : 
(12) 94 Ind. Cas, 104; 28 Bom. L R 362; AI R 


1926 Bom 231, 
(13) 83 Ind. Cas. 7182; 46 A 575; 22 AL J 521; 
R 1924 All. 625; LRG A 785 Qir, 
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Now, the order of the Court here simply 
was “Application to withdraw granted”, 
and in the body of the application no 
reference was made to the compromise 
being for the benefit of the minor, and 
although it is very probable that the 
Judge was aware of the terms of. the 
trust-deed, he has not stated whether he 
was satisfied that they were beneficial: to 
the minor.. Therefore, taking it that his 
order did not comply with the provisions 
of law, what would be its effect ? It would 
be that if the minor elects to avoid it, 
he would be restored “to his original posi- 
tion in the suit: Manohar Lal v. Jadu 
Nath Singh (5), and Partab Singh v. 
Bhabuti Singh (8). If so; can he in this 
suit be restored to that position? In the. 
first place, the present plaint is ‘not 
launched on that basis at all. The- 
original minor plaintiff Kalidas in that 
case is dead and -rhe present plaintiffs 
are his son and brother. If the former 
suit had been -re-opened by. the minor's: 
next friend, the minor would have got a 
one-third share as the mother was also 
living, and that share would have been 
burdened with the two -mortgages as they 
were binding. on the family. As. most of 
the family property was in the mort- 
gagee’s possession, the whole of his share 
would not also have come into -the 
minor’s possession till 1906 - as the 
fixed period would then have expired, and 
that too, not without the mortgagee being 
paid off by sale of the property. In any 
case, the mortgages would have been bind- 
ing on the remaining two-thirds share. 
As it happened, nothing was done by the 
next friend, and although it is true that 
the minor would not be bound by ae 
guardian’s negligence, if any, and - 
entitled to challenge the transaction on 
his attaining majority, he can succeed in 
doing so if he satisfies the Oourt 
that the compromise has operated to his 
detriment especially’ in this case where 
the plaintiffs come nearly twenty-five years 
after the sales during which time they 
have reaped-the benefit of the -transac- 
tion. Let us look atthe alteration. in the 
circumstances. The ‘father is dead in the 
meantime. Hisshare and the minor's mother’s 
share, i..e., a two-thirds share in the 
property, would have been open . for the 
satisfaction of the mortgagee’s claims, 
and even if the present plaintiffs had 
inherited that property, it would have 
been reduced to that extent, Now, how- 
ever, the father being dead without -q 
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partition, the whole of the remaining pro- 
perty has come to the plaintiffs’ ‘share 
after the mortgages are satisfied, and 
what is more, while the mort gages have 
been discharged before their time, the 
plaintiffs have been enjoy ing 
the income of forty-two acres of land ‘as 
proprietors’, in their own words, for nearly 
twenty-five years before the suit which, 
but for the sale deeds, would have pro- 
bably been in the enjoyment of the 
mortgagees till now. In short, {he position 
at the date of this suit was more favour- 
able to the plaintiffs than it would have 
been if the former suit had been re-opened 
, and proceeded to partition. 

‘I may state here that there is one more 
point that is also to be taken into con- 
sideration here. Even if the partition suit 
were to be re-opened, the Court need not 
have necessarily decreed partition, and if 
it is argued that the partition suit is 
pending still on account of its improper 
withdrawal], then the difficulty is that the 
then minor plaintiff being dead while he 
was still a minor, his legal represenia- 
tives are not entitled to continue the suit, 
for it has been held that the rule that the 
institution of a suit for partition of joint 
family property effects a severance of the 
joint status is not applicable to a suit 
instituted on behalf of a minor, for in 
such a suit it is for the Court to determine 
whether a decree for partition will be 
beneficial to the minor, and where a minor 
plaintiff dies during the pendency of the 
suit, his legal representatives are not entitl- 
ed to continue the suit: Chelimi Chetty v. 
‘Subbamma (14). 

I am, therelore, of opinion that there is 
no support in law as well as in equity 
for the technical objection urged on behalf 
of the plaintiffs, even if it be held that the 
Court’s order did not amount to sanctioning 
the compromise. 

The next important objection urged is 
on the ground of invalid registration, and 
it is put forth on these grounds. Among 
the properties, which are subject-matter of 


the trust-deed as also the deed of manage- - 


ment, both of which are registered at 
Ahmedabad, is a small piece of land at 
Ahmedabad, about tve gajas to east-west 
and five gajas to north-south, situated in 
Jamalpur locality of the City of Ahmedabad. 
This is the only property in the deeds 
which is situated in Ahmedabad, the rest 
being in Kaira District. The appellants: 


© (14) 42 Ind. Cas. 860; 41 M 442; ca ew N 792; 
22M LT 439; MLJ? 13. 


a 


OHHOTABHAI MOTIBHAI V. DADABHAI NARANDAS 


1521 C 

coniention -is that this property did not 
belong to Motilal at all and that all the 
parties to the deeds were aware of it, 
but that it was so included in the trust- 
deed in order that registration might be 
secretly effected at Ahmedabad and not 
at Anand in Kaira District, as otherwise 
the min:1’s maternal relations might come 
to know of it and prevent its registration 
by putting forth objections, and that, 
therefore, the deed is invalid on the ground 
of fraudulent registration; that the burden 
was on the defendants to prove that that 
property belonged to Motilal and that 
being not done, the deed was inoperative, 
and the following authorities are relied on 


for that purpose: Harendra Lel Roy 
Chowdhuri v. Hari Dasi Debi (15), 
Biswanath Prasad v. Chandra Narayan 


Chowdhuri (16), Husensaheb v. Hasansaheb 
Sayed Abdul (17) and Ram Lal v. Tamkin 
Bano (18), In, order to appreciate this argu- 
ment, it is necessary to examine the provi- 
sions of Jaw on that point. Section 28 of the 
Indian Registration Act, 1877, provides that 
every document requiring to be registered 
shall be presented for registration. in the 
office of a Sub-Registrar within whose 
Sub-District the whole or some portion of 
the property to which such document re- 
lates is situate. Various circumstances 
may arise in case of unwarranted inclusion 
of property in a deed. For instance, a 
property may not in fact exist at all and 
stil! be included to enable - registration 
being effected in a particular place and may 
be. a fictitiousinclusion inthat sense. In 
such a case registration is invalid: Har- 
endra Lal Roy Chowdhriv. Hari Dasi 
Debi (15). Secondly, 
exist, but ihe grantor hasno title to it, 
and neither party to the deed intends to 
include it as a factasa subject-matter 
of the deed. In sucha case also regis- 
tration is invalid: Biswanath Prasad v. 
Chandra Narayan Chowdhuri (16). Thirdly, 
the property exists, but is not proved to 
belong to the grantor and still there is 
a bona fide belief at least on the part 
of the grantee that it belongs to the grantor. 
In such a case registration is not in- 


(15) 23 Ind. Cas. 637; 41 I A 110; ‘27 MLJ 80; 
(1914) M W N 462; 16 MLT 6:18 O W N 817; 19 C 
L J 484; 16 Bom. L R 400; 12A L J774; 1 L W 1050; 


41 0972 (PO). 
Cas. 770; 48 I A 127;48 O 509 


(16) 63 Ind. 
(P 0). 

(17) 93 Ind. Cas. 218; 28 Bom. L R 75; AI R 1926 
Bom. 165, 

(t8) 49 Ind. Cas, 543; 41 A 385; 17 A L J383; 1U P 
L R (A) 159. 
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valid, and the burden is on -the party 
challenging the validity to prove that the 
inclusion of the property was intended to 
be ‘fictitious by both the parties: Pahladi 
Lal v. Laraiti (19) Durga Prasad Sahu y. 
Tameshar Prasad (20) and observations in 
Biswanath Prasad v. Chandra Narayan 
Ghowdharit (16). 

Now, what is the position here? 
That this particular plot existedis beyond 
‘doubt. The Maintenance Surveyor in 
the City Survey Office, Ahmedabad, is 
examined, Ex. 117, and he deposes 
from the General Index of 1881, the 
Property Register of 1921, and a copy 
of survey sketch, that the plot was a part 
of Survey No. 362, the whole of which 
stood in thename of one Manilal Himat- 
lal in 1881, that changes in owner- 
ship of properties from 1881 to 1921 were 
not recorded in the Survey Record any- 
where, and that therefore it Manilal sold 
it to anybody between these two years, 
there could not be found any record 
about it in their office, that in 1921 the 
number of that land was changed to 5659 
and stood in the name of one Chandulal 
Keshavlal asheir of the occupant ofthe 
original survey number, that the prop- 
erty might have changed different hands 
after 1881, that no enquiry was made in 
the survey of 1921 as it was nota dis- 
puted number, anda sanad was given to 
Ghandulal, the then occupant. This Chandu- 
lal, who is the brother of the deceased 
Chunilal Shah, Pleader for Motilal in the 
partition ‘suit, is also examined, Ex. 290, 
and he says that this plob and the house 
adjoining it belonged to him, that a 
dehla had been built on this plot, and 
that he got a sanad for it inthe survey 
of 1921, but that he cannot say how and 
when the land came into the possession 
of hie family, and that except this 
sanad he had no title-deed with him, 
that he does not know in whose posses- 
sion the land was from 1895 to 1903. 
The rest of the other evidence on this 
point does not carry us any further, 
Motilal, who could have thrown any light 
on this matter, is dead; so also Mr. Shiva- 
bhai Patel, the minor plaintiffs’ Pleader 
in the partition suit. Out of the two 
Pleaders of Motilal in that suit, Mr. 
Chunilal Shah, who seems to have acquir- 
ed interest in this plot, is also dead, and 
the other Pleader Mr. Maganlal Mehta 


(19) 48 Ind. Gas, 200; 41 A 22; 16 A LJ 871 
(20) 82 Ind. Cas, 243; 46 A 734; A 
897; L R5 A509 Oiv, 
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though alive is not called. Jhaverbhai, 
one of the trustees who were the gran- 
tees under this deed, is also dead, and 
the other surviving trustee Balkrishna who 
is examined (Ex. 158) says that Motilal’s 
father Bhailal had purchased this plot; 
that atthe time of registration, minor's 
Pleader Shivabhai said that the deed 
could be registered in Ahmedabad as there 
was Ahmedabad property also and that 
the other Pleaders also agreed to it; that 
Motilal said that the land was purchased 
byhis father; that the trutees got paper 
possession of the properties which were 
managed by Motilal; and that he does 
not know what became of the plot sub- 
sequently. Lastly, Chaturbhai says as 
follows inhis deposition:— 

“I say that Motibhai had no property in Ahmed- 
abad because, Kashiba did not tell me at the time 
of fling the (partition) suit that he had property 
in Ahmedabad ” 

He further says: i 

“I did not collect full information as to Moti- 
lal’s properties atthe time of filing that suit.” . 
On this evidence can it be said that the 
plaintiffs have discharged the burden of 
proof which they bave assumed on them- 
selves by vaising this contention? As 
stated in Pahladi Lal v. Laraiti (19) (p. - 
27*): “Inasmuch as it was admitted that 
the property was in existence and was 
supposed to bein the possession of . the 
mortgagor, the onus was on the defend- 
ants to show tbat both parties intended 
the entry to be fictitious.” I am of opin- 
jon that the plaintiffs have not satis- 
factorily discharged that burden, and 
even assuming that the plot did not be- 
long to Motilal, it is not proved that the 
trustees were aware of his want of title. 
and that they colluded within him in 
committing a fraud on the Registration 
Office. Nor isit probable that it was the 
intention of the parties to effect a cland- 
estine registration at. Ahmedabad. In 
view of the subsequent conduct of Kashiba, 
it is impossible to believe that she 
was purposely kept in ignorance of the 
trust-deed, or if she was aware of it, 
she had any objection to it. As we have 
geen above, Chaturbhai admits that he 
knew of the trust-deed soon after it was 
registered, but took no steps to avoid it. 
It is difficult to believe that he was. 
ignorant of the negotiations which result- 
ed in the trust-deed or of the deed it- 
self before its registration. There was no 
other person interested in the minor who, 
was likely to offer. any opposition, 

*Page of 41 A. LEd] i 
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On these facts, I think the lower Court 
was right in holding that the plaintiffs 
had not proved that the registration of 
the trust-deed was fraudulent and therefore 
invalid. 

The next argument is that the trust-deed 
is invalid under Hindu Law as Motilal as 
a Hindu father had no authority totrans- 
fer his rights of management or alienation 
toa stranger as he as manager of a joint 
family was in the position of a delegate 
who could not delegate his powers to an- 
other by a trust-deed, and any sale by such 
delegates would not be binding on the 
minor. | This argument is based upon two 
grounds, that the trust-deed’ amounts ro 
an alienation of minor's property, and that 
‘a Hindu father cannct delegate his au- 
thority to another person. The authority 
relied upon is Venkatraman Mukund v. 
Janardhan Baburao (21). In my opinion, 
the decision in that case does not govern 
the facts of this case. There one Mukund 
executed two deeds in favour of his sepa- 
rated - nephew Janardan, under which 
the latter was to manage the property, 
to pay fixed amounts for the maintenance 
of Mukund’s widows and minor children, to 
` appropriate a fixed sum for his own use, 
anda fixed sum was to be invested every 
year for the benefit of the minors, but 
Janardan was free from liability of ac- 
counting and was to teke the income of the 
property for his own benefit after annually 
paying a fixed sum for these disburse- 
mente. It is important to note that the 
second deed was termed a Chlageni lease 
of the family property granted by Mukund 
-to Janardan for thirteen years, ie, till 
the eldest minor son attained majority 
even though Mukund might die before that 
date. In other words, the’ disposition 
which amounted to an alienation for at least 
thirteen years was to extend beyond 
Mukund’s lifetime, even though the minors 
took ihe property by survivorship on his 
death. In asuit by thesons toset aside 
these deeds after Mukund’s deatb, it was 
held that the alienation being of joint 
property in which the father’s interest 
ceased at the date of his death, it was not 
binding on the sons and the father had no 
interest in the property which he could 
vest in the trustees of any settlement and 
that a Hindu father cannot tie up his 
property for what he conceives to betke 
benefit of his minor sons and that it was 
doubtful whether a Hindu father could 


(21) 106 Ind. Cas. 79; 52 B 16; 29 Bom, L R 
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appoint by will a testamentary guardian 
of the joint family properiy. The decision 
in that case was based on the facts that 
the deeds conferred a personal benefit on 
Janardan without liability of accounting, 
thai Mukund had no right to dictate that 
his estate, in which he had no interest 
afier his death, shall receive only a fixed 
amount of income, andit was held on the 
evidence that the fixed sum arrangement 
made by Mukund was not really fair 10 the 
minors, and the decision was expressly 
limited to its own facts,viz., that in the proved 
circumstances of that case the deeds went 
far beyond the powers of a Hindu Mitak- 
shara father. Now, in the present case, it is 
distinctly provided in the trust-deed as 
follows: — 

“My trustees should execute this trust till my life, 
Thereafter the said properties may be handed over to 
my son Kalidas and to other legal heirs who are living 
at that time,” 

Therefore, there is one material difference 
here ihat the trust-deed did not affect the 
rights which the minor son would get by 
survivorship after Motilal’s death, In fact, 
as we have seen, on Motilal’s death the 
trustees became functus officio, and the 
Collector was in 1911 appomted guardian 
of Kalidas. It is further expressly stated 
in the deed that “My son Kalidas and other 
sons living after him arethe owners of the 
properties,” and that ‘on my ceath if I had 
no son amongst my issues, the trustees 
should hand over the properties to my legal 
heirs”. Therefore, the ratio decidendi of the 
case relied on by the appellants does not 
apply here at all. That being so, I need 
not referto the cases discussed in that 
ruling. With regard to the power of 
delegation during Motilal’s own lifetime, 
the real position is this. The minor is not 
deprived of anything, but, on the other. 
hand, the father gives up all his rights in 
the property in favour of his minor son 
with the result that the minor gets the 
whole estate fromthat time and not on the 
father’s death. But the father being an 
extravagant one, it was agreed among all 
the persons interested in the estate includ- 
ing the creditors that he should be 
deprived of his vast powers of managemeut 
including creating incumbrances in future 
and that the properly should be managed, 
by two persons for the benefit of the minor. 
It was agreed that the sale of some of the 
mortgaged properties by these managers 
was beneficial instead of detrimental to the 
minor’s interest as it would restore some 
income-fetching property for the minor, J 
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do not think such an arrangement obviously 
for the benefit of the minor was beyond 
the powers of a Hindu father in a Mitak- 
shara family or that the” sale-deeds passed 
by these managers with the concurrence of 
the father in virtue of their powers under 
the trust-deed were alienations prohibited 
by Hindu Law. It cannot be laid down as 
2 general rule that in nocase can a Hindu 
- father in a joint family delegate any of his 
powers in the management of the family 
property. There might conceivably be a 
number of circumstances in which benefit 
to the family itself may require that he 
should himself abstain from exercising and 
should delegate some of his powers for 
that purpose. Necessity or benefit to the 
minor has been regarded as a more 
Important consideration than technical want 
of authority of an alienor, e. g., it has been 
recently held by a Fall Bench of our High 
Court agreeing with other High Courts 
that “under Hindu Laweven a de facto 
guardian ofaminor can validly sell the 
property of the minor to athird person for 
legal necessity: Tulsidas v. Raisingji (22). 

I am, therefore, of opinion that this trust- 
deed is not void under Hindu Law but atthe 
most it is voidable by the minor ifit is 
proved that it was detrimental to his 
interests, and, as I have shown above, that 
it was undoubtedly for the minor's benefit, I 
think it isnot voidable either, 

There now remains one objection to the 
trust-deed andit can be disposed of very 
‘shortly. It is basedon lis pendens. The 
argument is that the trust-deed amounted 
toa transfer of property during the pen- 
dency of the partition suit by thefather and 
it cannot, therefore, affect the rights of the 
son by the order of the withdrawal of the 
suit. Itis only an argument in another 
form that the withdrawal of the suit was 
not binding on the minor. Ido not think 
that this argument ‘can prevail. As has 
been shown above, the trust-deed was the 
result of a compromise between the parties 
to the partition suit and it was certainly 
‘open to them to arrive at a compromise 
provided it was lawful in other respects. 
Whether itis lawful or not is to be judged 
from the circumstances of each particular 
compromise, but it cannot be said that 
because ina pending suit parties arrive at 
a compromisein which one party transferred 
his rights to another, it is bad onthe grounds, 
of lis pendens. Besides, what is the transfer 

(22) 141 Ind. Cas, 17; 34 Bom. L R118; AT R 
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or other dealing of ‘the property here? 
One party gives up all his righ's over his 
share in the suit property to the other party 
and enables the trustees to pay off encum- 
brances so that the other party may got 
the benefit of the unhampered enjoyment 
of the estate which still remains of. the 
ownership of the other party at the date of 
the former party’s death. This arrange- 
ment does not, in my opinion, come within 
the prohibition of s. 52 of the Transfer of 
Property Act. : 

This concludes all the objections to the 
trust-deed which, I hold, is binding on the 
present plaintiffs. 

Tf the trust-deed is binding, then 
the four sale-deeds, which, as I have 
shown above, are a benefit to the estate 
and are not proved to have been passed 
for inadequate consideration, are also 
binding on ths plaintiffs. Defendante 
have contended that even assuming that 
the trust-deed is not binding on plaintiffs, 
they are bound by the sale-deeds because 
Motilal has joined in executing the sale- 
deeds along with the trustees, and the 
sales by Motilal would be binding as they 
are passed for ancestral debts which are 
neither immoral nor illegal. Plaintiffs’ 
case, on the other hand, is that Motilal 
has not joined in the sale-deeds as their 
executant but only as asurety-for the due 
observance of the conditions of the sale- 
deeds by the trustees, and should not, 
therefore, be deemed to have conveyed any 
title especially as he has given up 
all his interest in the property. 
In view of my finding that the trust-deed 
is binding on the plaintiffs, the point 
does not expressly arise for decision, but I 
may, however, quote the relevant passage 
in thesale-deed which is to the effect that 
Motilal was responsible for observing and 
getting observed (the conditions relating 
to) the property sold, and it is further 
recited that “if anybody causes any let or 
hindrance or puts forth any title or claim, 
we (i. e. Motilal), our heirs and descendants, 
jointly and severally are to answer for 
the same.” Although Motilal is not stated 
to be one of the vendors in the opening 
part of the deed, he has put his signature 
below the signatures of ths vendors at the 
bottom. If it were necessary to decide 


the point, I am inclined to think that, 


assuming the trust-deed is not valid and 
binding on the plaintiffs, and the title, 
therefore, remained with Motilal, the pur- 
chasers could have as against Motilal 
claimed to retain possession-of the prop- 


126 


erty sold as owners by virtue of this 
clause, and the present plaintiffs would 
have been bound by ittco and that the 
defendants-purchasers are, therefore, en- 
titled to set up this defence in the present 
suit for redemption. 

There now remains only one point and 
that is the maintainability of the suit in 
its present form. The suit is not an 
ordinary suit for redemption but is 
brought as a special suit under s, 15-D 
of the Dekkhan Agriculturists’ Relief Act, 
claiming a relief for account and re- 
opening the mortgages. At the same time 
the substantial claim made is to recover 
possession of the property of which, ac- 
cording to the plaintiffs, they have been 
fraudulently deprived. The lower Court 
has held, relying on the Privy Council rul- 
ing in Bachi v. Bickchand (23) and other 
cases, that such a special suit under the 
Dekkhan Agriculturists’ Relief Act does 
not lie where the suit, though in form one 
for redemption, is really one to recover 
property of which the plaintiff is alleged 
to have been deprived by fraud. It is 
sought to distinguish that case on the 
ground that in the present case there is 
no document passed by a next friend of 
the minor which requires to be set aside. 
But, Inmy opinion, the principle of that 
ruling does apply here. Their own case, 
as stated in the plaint, is that they were 
fraudulently deprived of the property by 
the compromise resulting in the trust-deed, 
though an unsuccessful attempt is made 
to draft the plaint so as to make ib one 
for relief under the Dekkhan Agriculturists’ 
Relief Act. 1 agree with the lower Court 
that the suitis not maintainable in the 
form in which it is brought. In view ofthe 
fact that the plaintiffs failon the merits, 
itis not necessary to consider whether the 
ordinary relief of redemption can still be 
granted on an application being made for 
amendment of the plaint. : 

These are all the points urged on behalf 
of the appellants, and as a result of the 
foregoing discussion, I agree with the lower 
Court that the plaintiffs are not entitled 
to claim redemption or possession of the 
suit property, and this appeal, therefore, 
will be dismissed with costs. , 

Murphy, J.—The facts have been fully 
set out by my learned brother Divatia, 
and I need only refer to them in outline, 

Motilal, plaintiff No. 1’s father and plaint- 

(23) 9 Ind, Cas. 393; 13 Bom. L R 56;13 OL J 69; 
A Ld 105;9M LT 199; 150 WEN 297; 21 M L J 89: 
(19112 M W N 59 O). Oe 
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iff No. 25 grandfather, inherited an estate 
from his father in 1890. It was already 
burdened tosome extent with his father’s 
debts. By 1896 the debt had increased and. 
Motilal was compelled to execute two mort- 
gages with possession in favour of his 
creditors now represented by the defend- ` 
ants. A large portion of nis estate was. 
included in the mortgages. Motilal had 
had a son Jetho, who died in 189: then 
about four years old. His second son Kali- 
das cr Gordhan was born in 1894 (Kartik 
Sud 8th, 1951), f 

In 1897 ,Kalidas by his next friend sued his . 
father for partition ofthe ancestral property 
in suit No. 393 of 1897. The suit was 
never tried out, -for, in March, 1898, it. was 
arranged that Motilal should transfer all 
the family property to two trustees with 
power tosell as much of it.as- was neces- _ 
sary to pay off-the debts. These had in- 
creased because, though the mortgages 
being with possession had stopped an 
increase of the original debt by interest, 
they had left the family with an insuffi- 
cient income to live on. 

The trust-deed was executed on March 2], 
1898, and the suit was withdrawn by the 
next friend on April 4, 1898: Thereafter 
the trustees did nothing under their powers,- 
except to make over the management of 
the estate to Motilal. On August 22, 1898, 
Motilal’s wife applied to the District Court . 
alleging that nothing had been done by 
the trustees, reciting the financial diffi- . 
culties of the family and asking for fresh . 
trustees. The trustees -were so forced to act, . 
and in April and May, 1900, they sold - 
some of the property mortgaged to the, 
mortgagees, andrecovered possession of the 
remainder, the mortgagees being so satis-- + 


‘fied. The application to the District Court- 


was withdrawn on July v5, 1900, by Bai. 
Kashi. Motilal, who had joined in by being ~ 
surety for the sales, died in 1908. Plaintiff. 
No. 1 was born in 1902.~ Kalidas alias- 
Gordhan died in December, 1912.. Plaintiff . 
No. 2 was born in 1912. It is on these. 
facts that the suit to redeem the two-. 
mortgages of 1896 was brought. It was. 
framed under the Dekkhan Agriculturists’ . 
Relief Act, and was for setting aside the 
sale-deeds execuled by Motilal and Kali- |. 
das’ trustees in 1899. The grounds given- 
for setting these transactions aside were- 
that they were “illegal, unauthorized, . 
fraudulent and inoperative’. Mr. Thakor,-’. 
who argued the appeal, went further and 
said that his clients were in any case 
entitled to ignore the sale-deeds without. 


e 
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having them set aside, and to ask simply 
to redeem the two morlgages, not under 
the Dekkhan Agriculturists’ Relief Act. 
The suit failed in the lower Court. 

The real question is—what is the 
position resulting from the withdrawal 
of the suit of 1897 in 1893: the settle- 
ment then made by Motilal of bis 
estate and the redemption of the mort- 
gages by the trustees in 1900 by means of 
the sale of some of the property mort- 
gaged ? 

T will first discuss three other questions 
which also arise indirectly out of other 
transactions, these being— ; 

(1) Whether the mortgages, and later 
the sales, were entered into in order 
to settle’ and extinguish antecedent. debt? 

(2) Whether the trust deed of 1898 was 
properly registered ? and - 

(3) Whether the suit as framed under 
the Dekkhan Agriculturists’ Relief Act is 
maintainable ? i 

On the first point, accounta are available 
to show that on Bhailal's death he owed 


Rs. 1,609. His son, Mo'ilal, accepted res- 
ponsibility for it, and in the end this 
liability mounted up to Rs. 2,385; and 


Ex. 32, one of the mortgages, was for this 
615 taken in cash by 
Motilal. 

The second mortgage, Ex. 33, was execut- 
ed and the amount secured by it was 
borrowed to pay off debts owed. by Moti- 
lal to other creditors. The facts are dis- 
cussed by the learned Subordinate Judge 
in para. 39 of his judgment. I agree with 
his conclusions and finding that the debts 
were not incurred for improper or immoral 
purposes of which there isno evidence, 
but because the faimly’. having an exag- 
gerated idea ofits social importance, was 
forced to extravagance, by social custom. 
There is no doubt that in 1900 Motilal 
could have sold the property sold by his 
trustees to pay the debts and that his 
act would have bound his son and grand- 
son: cf. Brij Narain v. Mangla Prasad (1) 


‘and Shankar Narayan v: Tukaram (24). The 


finding on the first of these preliminary 
issues is in the affirmative. 

The question us to the registration of 
the trust-deed arises .because, though the 
bulk of the property .conveyed by it to 
trustees is in Anand, there is one item 
of very small value which is in Ahmed- 
abad. , This is a small site in the city. - It 
was not mortgaged, ànd belonged to an- 


(24) 140 Ind, Cac. 256; 34 Bom. L Ra&08; AIR 
39 Bom. 438; Ind. Rul, (1932) Bom. 595. ` 
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other family in 1891, and to a -third on? 
in 1921, with whom it still remaias. Ther 
is no evidence of who owned it in th®: 
years between, for there are no Survey. 
Records available. The present owner is, 
the brother of Mr. Chunilal Shah,” who- 
represented one of the parties, Motilal, in 
the suit of 1897, but does not know how his 
family acquired it. The oral evidence is 
that Motilal’s father bought it for Rs. 75, 
and that Motilal sold it to Mr. Shah. The 
argument is that it never belonged to 
Motilal and was only mentioned as his in 
the trust-deed to give-for an unknown 
reason—jurisdiction to the Ahmedabad 
Sub-Registrar. There is ample authority 
for holding that if Motilal never owned it, 
and he was falsely mentioned in the docu- 
ment as its owner, whatever the motive, 
the trust deed would have been registered 
in fraud of the Act: cf. Harendra Lal Roy 
Chowdhuri v. Hari Dassi Debi (15) and 
Hussensahib v. Hasansaheb Sayed Abdul 
(17). But the learned Subordinate 
Judge has accepted the explanation given, 
and there is no real ground for holding 
that there wasa fraud on the Registration 
Authority--all there „is being possibly 
suspicion. I agree with the finding that, 
as far as one can judge, the registration 
was regular. 

The third point must also, I think, be 
found against the appellants, The suit, 
as framed, involved, not only the simple. 
question of redemption but also of the 
voidability or otherwise of four sale deeds. 
Such a suit is not within the terms of 
s. 3, cl. (3), of the Dekkhan Agriculturists’ 
Relief Act: cf. Bachi v. Bickehani (23), 
Chandabhai v. Ganpati (25) and Krishnaji 
v. Sadanand (26). 

The flaw in form, it has been argued, 
need not necessarily be fatal to the suit, 
but it has been held in one decision of 
this Court that it sometimes may be, for 
by electing to sue under the Dekkhan 
Agriculturists’ Relief Act, a plaintiff 
obtains the relaxation of certain rules of 
evidence which would otherwise bind him, 
and this may make an amendment of the 
plaint almost impossible to allow at a late 
stage. i | 

The remaining points are those relating 
to the withdrawal of suit No. 393 of 1897, 
the execution of the trust-deed by Motilal, 
aad the sales of 1999 by the trustees. It ° 
will be useful first to consider what - 

(25) 36 Ind. Cas, 517; 18 Bom. L R 763, 

126) 80 Ind. Oas 763; 26 Bom, L R 341; AT R 1924 
Bum. 417, $ 


` 


728 


Motilal's own interests and powers were. He 
certainly had power to gell some of the 
property and so to redeem the mortgages 
for antecedent debt; his interest in 1897 in 
the property was either a half or a third, 
according as to whether his wife Kashi 
claimed a share, or not. He had power 
to sell his own interest in any case to-that 
extent, he also had power to authorise his 
own trustees to sell or even to give a 
power-of-altorney to some one else to 
sell his own interest for him. It is 
clear, therefore, that though the trust-deed 
and the sales made under it may not have 
passed the plaintiffs’ interests and be void- 
able by him to that extent, they were good 
as regard the share of Motilal. 

‘There are no precise figures as to the 
then value of tbe property sold, except 

< those in the sale-deeds, and of the whole 
property, except those given in the suit of 
1897. The sale-deed figures are expressed 
in Shihasai rupees, and the total of the 
four documents (Ex. 125 to 128) is Rs. 10,400. 
In English currency this is about Rs. 9,000. 
The figures in the plaint of 1897 are 
Rs. 19,460, though it was then ‘alleged 
that Motilal should have saved Rs. 4,000 
more, and had not. On these figures 
Motilal, through the trustees, sold about 
to the value of his own interest ifhe had 
ahalf, and a little more if: his wife had 
claimed a share, which, it seems, was not 
the then intention, so she was nota party to 
the suit. Had the partition taken place in 
1697 or 1893, plaintiff No. 2’s father would 
have got a share, and since plaintiff No. 1 
was not born till 1902, it is clear he would 
have taken Motilal’s share if any was 
left to take after the sales. Had MotilaBs 
alienations been held to be valid in the 
` partition suit, all the shares would have 
been subject to redemption of the mortgages 
‘on the property as being the family debt. 
In that suit it was alleged that they were 
void, but prayed that if they were found 
not to be so, they should be debited wholly 
to Motilal’s share, 

Be that as it may, the suit not being 
tried out, I must consider the other ques- 
tions raised in this connection, and the first 
in logical order isthe inherent validity of the 
trust-deed. The arguments against its 
validity are that Motilal had no powerto 
to deal with the family properly, and 
pendente lite, could not deal with it so asto 


affect the interest of the other party to’ 


the suit, or his 
interest. 


The rule of Hindu Law as to trusts is 


representative in 
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that they must not divest the line of 
succession, but that they can be created 
otherwise. The conditions of -the Indian 
Trusts Act have admittedly been complied 
with here. and the trust-deed does not violate 
the provisions of the Hindu Law, since 
its beneficiaries were Motilal's then exist- 
ing family, his sen, wife and daughter 
who are provided for by it, the regular order 
of their rights. So far as its provisions 
go, I think there is nothing inherently 
invalid in the trust-deed, and I believe 
that as a Hindu father and manager of 
his family Motilal had authority to execute 
it. Mr. Thakor has suggested that Motilal, 
though he may have had power to sell 
some of the family property to pay 
antecedent debts, had none to delegate his. 
power to the trustees, but there is no 
authority for this view -and empowering 
trustees to sell (here with his consent for 
he was a party to the sale deeds) is 
essentially no different, except ` in form, 


from authorizing some one to do so for 
him by power-of-attorney, or himself 
seliing the property. i 

If this view is correct, Motilal had 


power to create the trust he did and- to 
authorize his trustees to sell to the extent of 
his own interest so much as was neces- 
sary ofthe-property in order to free it 
from the existing incumbrances, and has 
done so. The mortgages were extinguished 
and can no longerhe redeemed. The only 
really surviving question, if Motilal-did 
not have power to bind his sons, is 
whether more than Motilal’s share passed 
or not. š ; 
The next point to consider is whether, 
though Motilal had the power to do what 
he did; his act, and the. consequential 
acts of the trustees, are void or void- 
able in ihe circumstances. None of these 
acts was, I think, void. The ule of. lis 
pendens provides that no party to a suit 
can alienale any of its subject-matter so 
as to affect another party to it. It has 
been suggesied that that rule hag no 
application here, for there was no transfer 
toa third party, since the trustees only 
held for the then plaintiffs’ benefit. But 
even if there is, the result would be that 
the sales are voidable to the extent of 
the then plaintiffs’ interest and no more 
on this ground. But the objection for 
lis pendens cannot, I think,- really affect 
the: result here—which ultimately depends 
on the finding on the first point—-the 
result of the alleged . unauthorized with- 
drawal of the minor Kalidas’ suit for-parti- 
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tion against 
friend, 

The present Code O. XXXIIL, r. 7, requires 
that a compromise made on behalf: of a 
minor entered into by his negt friend 
must be expressly sanctioned by the Court 
as being for the minor's benefit, and a 
compromise not sosanctioned can, be set 


his father by his next 


“aside at the minor's instance bya suit or 


review. By the Code in force in 1898 (e. 462) 
sanction was similarly necessary, butit was 


.not specified in the section that it must be 


„execution of 


express. The decisions, however, were 
that a withdrawal of a suit,as the resuit 
of a compromise, comes within the rule: 
ef. Karmali Rahimbhoy v. Rahimbhoy 
Habibbhoy (2). In the present case it has 
been argued that, owingto the nature of 
the suit, the fact that the sole plaintiff 
was the minor and the statement in the 
application to withdraw that the minor had 
lost his cause of action by reason of the 
the trust-deed, the Court 
must have been aware of all the circum- 
stances and presumably sanctioned the 
withdrawal after due consideration as 
being for the minor’s benefit. The cases 
cited on the point before us were the 
following ones :— 


Karmali Rahimbhoy v. © Rahimbhoy 


-Habibihoy (2) Eshan Chandra Safooi v. 


Nandamoni Dassi (27), Doraswamı Pillai 
v. Thungasami Pillai (3), Sakinabai v. 
Shirinbai (4), Virupakshappa v. Shidappa 
(6), Virupakshappa v. Shidappa (29), 
Kondu v. Vishnu Moreshiar (29), Sub- 
ramanian Chettiar v. Rajah Rajeshwara (30), 
Jamna Bui v. Vasania Kao (9), and 
Govindasami Naidu v. Alagirisami Naidu 
10). 

i These cases were decided on different 
facts and grounds, but the rule inferable 
from them seems tu be that where the 


- sanction 1s not fully expressed as being 


“for the minor's benefit, 


there must be 
enough material on the record for a 
second Court to conclude that the presence 
of aminor party was fully realized and 
that leave was granted after a full con- 
sideration and almost a formal finding 
that the compromise or withdrawal was for 
the minor’s benefit.- 

I think that there is not enough material 

(27) 10 O 357. 

(2>) 23 B 620; 1 Bom. L R 82. 

p» 17 Ind, Cas, 179; 37 B 53; 14Bom. L R 


130) 32 Ind Cas 258; 18 Bom. L R 360;29M L J 
856; 20 O W N201; 3L W 1:9; 19M LT 1:0; 14 
AL J 153: (1916) M W N 190; 23 C L J 337; 18 Bom, 
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on the record so to decide in this case, 
and consequently that the withdrawal was 
an improper one as not being duly sanction- 
ed, and Ihave next to consider what is 
the result. This is laid down in some of 
these cases and it is that such a compro- 
mise or agreement is voidable at the minor's 


instance, viz, Eshan Chandra  Safooi 
v. Nundamont Dassi (27), Karmali 


Rahimbhoy Habibbhoy (2), Cursandas Natha 
v. Ladkavahu (11), Partab Singh v. Bhabuti 
Singh (8), Phulwanti Kunwar v. Janeshar 
Das (18) and Bhiwa v. Devehand Bechar (7). 

The minor’s remedy is tobe relegated 
to the position he would have been in had 
there been no compromise at that stage, 
and he may avoid the compromise in three 
ways— 

(1) by an application to the Court grant- 
ing sanction, 

(2) by a regular suit to set aside the 
judgment, © < 

(3) by afresh suit on the same cause. 

The first of these courses is now impos- 
sible, for there has been a decree, as a 
withdrawal amounts to a dismissal of tLe 
suit under O. XXII, r. 1. Thesecond and 
third would really be the same thing here, 
for setting aside the judgment would 
involve re-opening the partition suit which 
is the same thing as a fresh suit on the 
aame cause, and since the trust-deed and 
the sales would in that event have taken 
place during the course of the suit, they 
would have to be considered and the 
ultimate partition would have to be 
adjusted to the extent that they were 
found to be valid as being within Molilal's 
powers, or as passing his own personal in- 
terest of the time, and this is not what the 
present suit sought to do, its object 
being to avoid these questions by a short 
cut via redemption. 

I think that plaintiffs’ suit does not lie 
as framed under the Dekkhan Agriculturists’ 
Relief Act, or even on the facts and the 
evidence as an ordinary redemption suit. 
I think it should have been framed to set 
aside the compromise and to continue the 
partition suit and on the lines I have 
indicated. 

I agree that the lower Court’s decree 
must be affirmed and the appeal must be 
dismissed with costs, 

N. Appeal dismissed. 
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PRIVY COUNCIL 

Appeal from the Madras High Court 
October 15, 1934 

LORD ATKIN, LORD MACMILLAN, LORD 

WRIGIIT, SIR JOHNI WALLIS AND SIR 

LANCELOT SANDERSON. 
Taz OFFICIAL ASSIGNEE or MADRAS 
—APPELLANT 


VETSUS 
Tae MERCANTILE BANK or INDIA, 
LTD.— RESPONDENTS 

Contract Act (IX of 1872), s. 1718— Railway receipt, 
if a document of title relating tothe goods— Sale of 
Goods Act (111 of 19301, s. 2 (4)—Transfer of Prop- 
erty Act (IV of 1882), s 1371—“ A person who is in 
possession of any goods or of any bill of lading " in 
s. 178, Contract Act—Whether includes the owner— 
Pledge of Railway receipts- Whether a pledge of the 
documenis—Pledgee entrusting receipts to pledgor as 
his agent in usual course of business--Effect of— 
Rights of pledgee, if ajfected—Letter of hy potheca- 
tion—Whether constitutes good equitable charge— 
Notice—Immediate parties—Rights, if depend on 
notice—Tokens of authority to receive possession— 
Transfer for value—Hffect—Presidency Towns In- 
solvency Act (III of 1809), s. 52 (2) (¢)—Insolvency 
of bailor—Barlee in possession of goods—Rights of 
Official Assignee, 

A Railway receipt given by a Railway Company 
in respect of a consignment or wagon load of goods, 
giving full particulars relating to the gocds, the 
wagon number, the marks of the bags, number, etc., 
is a document of title to the goods within the mean- 
ing of 8, 178, Contract Act. A Railway receipt is 
specifically included in the definition of “ mercantile 
document of title to goods ” by s. 137 of the Transfer 
of Property Act, 1882, which, in virtue of s, 4 ofthe 
Act, isto be taken as part ofthe Contract Act as 
being a section relating to contracts. A Railway 
receipt is now included in the definition of documents 
of title to goods in s. 2(4) of the Indian Sale of,Goods 
Act, 1930. Ramdas v Amerchand & Co uU), referred 
to. [p. 732, col. 1j 

The words “a person who is in possession of any goods 
or any bill of lading” ins 178, Contract Act, are wide 
enough to cover tke owner as well asany mercantile 
agent. There is nothing inthe eection requiring its 
scope to be limited to the case where the pledgor is 
a mercantile agent, or to exclude the owner from its 
operation. ii 

Under the terms of s. 178, Contract Act, a pledge of 
the Railway receipts amounts to a pledge of the goods. 
Section 178 is describing a pledge of goods either by 
pledging the goods eo nomine or by pledging the rela- 
tive documents. 

Where the pledgees do not part with the posses- 
sion of the goods or receipts inthe juridical sense 
of that word, but merely part with the custody by 
entrusting the receipts to the pledgor as their agents 
or mandatories forthe special purpose of conveni- 
ent dealing with the goods, such action does not 
involve a parting with possession and does not in any 
way affect the rights of pledge. 

A letter of hypothecation which in terms isan 
acknowledgment by the insolvents that they had 
deposited the property decuments and securities 
thereunder mentioned as collateral security for the 
advance, witha power of salein the case of default 
and various ancillary provisions, constitutes a good 
equitable charge binding between the insolvents and 
the pledgee and aleo the Official Assignee who has 
no higher or better right than the ineolventsat the 
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date of insolvency. Inre Slee Ex parte North Western 
Bank (8) and In re Hamilton Young & Co. Ex parte 
Carter, (9), referred to. |p. 735, col. 2.) 

The rights between the immediate parties do not 
depend “on notice, just as in the case of an equitable 
assignment ofa debt notice is not necessary to com- 
plete the equitable right as between assignor and 
assignee. Though it is true that no third party hold- 
ing the goods or dealing with them without notice 
of the respondents’ lien, would be affected by that 
lien, this is a consideration which is irrelevant to 
the equitable rights constituted as between the res- 
pondents and the insolvents, as the Official Assignee 
merely stands in the insolvent’s shoes. *[p 736, col, 


“Even ifthe documents of title are regarded as 
merely tokens of an authority to receive 
session, their transfer for value by way of 
security for advances must at least raise, an equity 
as between transferor and transferee entitling the 
latter to an order restraining the former from him- 
self claiming delivery of the relative goods without 
producing the receipts, in ‘which case the Official 
Assignee is subject to the same equity [p 735, col, 1.] 

Where goods are validly pledged under s 178, Con- 
tract Act, they are notjin possession of the pledgors—the 
insolvents in the case — because the Railway Company 
held the goods as bailees of the respondents, t'e 
possession by the ‘pledgees’ of the documents of title 
being equivalent tothe possession of the goods: 
hence these goods were not within thé -possession, 
order and disposition of the insolvents at all; it 
is the ‘pledgees' who were entitled to obtain delivery 
of the goods from the Kailway Company. Consequ- 
ently the goods do not constitute property divisible 
among the creditors in virtue ofs. 52 (2) (e), Presi- 
dency ‘Towns Insolvency Act Fakeerappa v, 
Thippanna (it), referred to [p, 736, col 2]- i 

Appeal from the judgment of the Madras 
High Court (Beasley, C. J. and Stone, Ja, 
dated March 30, 1932, in Original Side 
Appeal No. 67 of 1930 and reported as 143 
Ind. Cas. 641. y 

Messrs. F. Vanden Berg and W. H. 
Moresby and the Hon. Quintin Hogg, for the 
Appellant. | 

Mr. Stuart Bevan and Sir 
Strangman, for the Respondent. 


Lord Wright.-—Tha appellant is the 
Official Assignee of Madras in whom the 
property vested on insolvency of C. K. 
Narayana Ayyar & Sons (who will be 
referred to hereafter as the iasolvents); 
the quesion in the appeal is whether 
the appellant or the respondents sre 
entitled to the proceeds of certain con- 
signments of ground nuts; the primary 
issue is whether the respondents who had 
advanced monies on the security of the 
Railway receipts in respect cf these 
ground nuts obtained a valid pledge of 
the goods. Certain further or alterna- 
tive questions will be dealt with ` sub- 
sequently. 

The appellant succeeded before Waller J.; 
his decision was, however, reversed on 
appeal by the High Court of Judicatura 


Thomas 
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of Madras, Appellate Jurisdiction; the 
appellant now appeals to His Majesty in 
Council. : s 

There is little dispute about the facts. 
The insolvents did a large business in 
ground nuts, which they purchased from 
the 'up-country growers; the nuts were 
then despatched by rail arrived in 
Madres by one or otheroftwo Railways, 
the Madras & Southern Mahratta Railway 
6r the South Indian Railway. There was 
a working arrangement between these 
Railways and the Madras Port Trust, 
which worked its own Railway system 
within the port and took over the con- 
signments of nuts when they arrived at 
the port. The Port Trust had its transit 
sheds, but there were also on its premises 
godowns, leased to traders. One such 
godown referred to as the X warehouse, 
was leased fo the insolvents, but there 
was on it a signboard bearing the name 
of the respondents. For many years the 
respondents had financed the consignments 
of nuts purchased and consigned by the 
insolvents; their method was to grant 
loans against particular consignments. 
The general course of business was for the 
insolvents to obtain from the Railway com- 
panies in respect of each consignment or 
wagon load a Railway receipt which will later 
be more particularly described; sometimes, 
however, the up-country seller appeared as 
consignor and consignee, in which event 
the receipt was endorsed and delivered 

to the insolvents; sometimes the seller, 
“was named on the receipt as consignor 
while the insolvents were consignees; in 
other cases the insolvents were naméd on 
the receipt both as consignors and con- 
signees. Each receipt gave full particulars 
relating to the goods, the wagon number, 
the marks of the bags, the number, 
and so forth. It contained the following 
condition :— 

“That the Railway receipt given by the N. G.S. 
Railway Company for the articles delivered for 
conveyance must be given up at destination by 
the consignee to the Railway company or the 
Railway may refuse to deliver and the signature 
of the consignee or his agent in the delivery book 
at destination shall be evidence of complete delivery. 
If the consignee does not himself attend to take 
delivery he must endorse on the receipt a request 
for delivery to the person to whom he wishes it 
made, and if the receipt is not produced the 
delivery of the goods may, at the discretion of 
the Railway company be withheld until the person 
entitled in its opinion to receive them has given 
an indemnity to the satisfaction of the Railway 
Company.” 

The condition recognises a practice of 
allowing delivery without production of the 
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receipt analogous to that often followed in 
the case of bills of lading, whereby delivery 
ismade on an indemnity if bills of lading 
are not forthcoming. As in genera] the 
insolvents wanted loans against con- 
sigonments their practice was to bring or 
send to the respondents the Railway 
receipts, duly endorsed by them in blank, 
with a letter of hypothecation and a pro 
missory note, and, if the values were 
satisfactory and the transaction was in 
order, the loan was granted, the inso]vents | 
executing a promissory note for the amount 
and the letter of hypothecation, which 
was duly completed with full particulars : 
of the security. The Railway companies 
were, no doubt, aware of this general 
course of business, but were not notified 
that it had been followed in respect of 
any particular transaction. When the 
goods arrived at the port, delivery was 
taken from the Port Trust against the 
Railway receipts; these the respondents 
had retained, but in order to enable 
them to obtain delivery the practice was 
to hand them to the representative of the 
insolvents, who paid freight and unloaded 
the goods from the wagons into the X- 


warehouse, where they came into the 
actual possession of the respondents. 
The insolvents were adjudicated 


bankrupt on February 11, 1929, the date 
of the insolvency being February 7, 
1929. At that latter date the goods, which 
are the subject of this appeal, consisted 
of 7,993 bags of ground nuts, represented 
by 46 Railway receipts; all the goods 
were at the time either in transit on 
the Railway or in the transit sheds or 
godowns of the Port Trust. Of the 46. 
receipts, 14 representing 2,975 bags, had 
been presented on February 7, 1929, to 
the Port Trust by tke insolvents, who 
had received them from the respondents, 
in accordance with the method and for 
the purpose described above, but the Port 
Trust refused to give delivery and unloaded 
these bags into its own sheds or godowns 
because payment of the freight was not 
forthcoming; the remaining 32 receipts 
were presented by the respondents after 
the insolvency; in view, however, of the 
dispute which culminated in the present 
suit, delivery was refused by the Port 
Trust, and all the goods were eventually 
sold under orders of the Court, the pro- 
ceeds being held by the respondents 
to abide the result of these proceed- 
ings. , f 

The main question (putting aside for 
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the moment any consideration of the letter 
of hypothecation) is whether the pledging 
of the Railway receipts was a pledge of 
- the goods represented by them or merely 
a pledge of the actual documents, that 
is, what has been called a pledge of the 
ipsa corpora of ‘the documents. The 
solution of the question depends on the 
true effect of 8.178 of the Indian Contract 
Act, 1872, ag then in force; that section 
which has since been repealed by the 
Indian Contract (Amendment) Act, 1930, 
and replaced by a new s. 178, was in the 
following terms :— : i 

A person who is in. possession of any goods or of 
any bill, of lading, dock warrant, warehouse keeper's 
certificate, wharfinger's certificate or warrant or 
order for delivery or any other document of title 
to goods, may make a valid pledge of such goods 
or documenis: Provided that the pawnee acts in 
good faith and under circumstances which are not 
such as to raise a reasonable presumption that the 
pawnor is acting improperly.: < 

Provided also that such goods or documents have 
not been obtained from their lawful cwner or from 
any person in lawfal custody of them by means of 
an offence or fraud. , i" 

By s. 172 a pledge is defined as “a 
bailment of goods as security for 
payment of adebt or performance ofa 

ise. 
Phe first matter to be decided is whe- 
ther a Railway receipt such as those in 
question is a document of litle to the 
goods within the section. Their Lordships 
are of opinion that it is. In Ramdas v. 
Amerchand & Co. (1), this Board held 
that a Railway receipt was an “instrument 
of title’ within s. 103 ofthe Contract Act; 
the Board said in that case that no 
distinction could be drawn between the 
term “document of title’ and the term 
“instrument of title’; and accordingly 
also held that the Railway receipts were 
documents of title to goods within s. 178, 
Their Lordships likewise in the present 
case see no reason for giving a different 
meaning to the term in s. 17§ from that 
given to the terms in ss. 102 and103; in addi- 
tion a Railway receipt is specifically includ- 
ed in the definition of “mercantile document 
of title to goods” by s. 137 ofthe Transfer 
of Property Act, 1882, which, in virtue of 
s. 4 of the Act, is to be taken as part 
of the Contract Act as being a section 
relating to contracts, A Railway, receipt 
is now included in the definition of 
documents of title to goods in s,2(4) 


5 Ind. Oas 954; 43 I A164; 200 WN 1182; 
asih M WN 110; 18 Bom L R 670; 20 ML T 
194; 31 MLJ 54l; 4 L W312, 14 A L’ J 1045; 85 
L JPO 214; 24 O L J 320; 40B 630; 32TLR 504 
P O). 
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of the Indian Sale of Goods Act, 
1930. 


The two questions which next arise on 
8. 178 are (1) Whether the words “a 
person who is in possession of any goods 
or of any bill of lading,” ete., inelude 
the owner, and (2) whether a pledge of. 
the documents is a pledge of the 
goods as distinct from the documents. 
The questions must be separately con- 
sidered; both depend on the words of the 
section read in connection with the rest 
of the Act. . 

But the arguments advanced on behalf 
of the appellant have sought to treat the 
matter as concluded by the history and 
present state of ihe relevant law in 
England, which will now be briefly sum- 
marised. At the common law a pledge 
could not be created except by a delivery 
of possession of the thing pledged, either 
actual or constructive. It involved a 
bailment. If the pledgor had the actual 
goods’ in his physical possession, he could 
effect the pledge by actual delivery; in 
other cases ke could give possession by 
some symbolic act, such as handing over 
the key of the store in which they were. 
If, however, the goods were in the custody 
of a third person, who held for the kailor 
so that in law his possession was that 
of the bailor, the pledge could be effect- 
ed by a change of the possession of the 
third party, that is, by an order to him 
from the pledgor to hold for the pledgee, 
the change being perfected by the third - 
party attorning to the pledgee, that is 
acknowledging that he thereupon held for 
him, there was thusa change of possession 
and a constructive delivery: the goods in 
the hands of the third parity became by 
this process in the possession construc- 
tively of the pledgee. But where goods 
were represented by documents the transfer 
of the documents did not change the 
possession of the goods, save for one 
exception, unless the custodier (carrier, 
warehouseman or such) was notified of 
the transfer and agreed to hold in future 
as bailee for the pledgee. The one excep- 
tion was the case of bills of lading, the 
transfer of which by the law merchant 
operated as a transfer of the possession 
of, as well as the property in, the goods. 
This exception has been explained 
on the ground that the goods being at 
sea the master could not be notified; the 
true explanation may bs that it was a 
rule of the ‘law merchant, developed in 
order to facilitate mercantile transactions, 
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whereas tha process of pledging goolson 
land was regulated by the narrower rule 
of the common law and the matter re- 
mained stereotyped in the form which it 
had taken before the importance of docu- 
ments .of title in mercantile transactions 
was realized. So things have remained in 
the English Law: a pledge of documents 
is. not in general to be deemed a pledge 
of the goods; a pledge of the documents 
(always excepting a bill of lading) is 
merely a pledge of the ipsa corpora of 
them; the common law continued to regard 
them as merely tokens of an authority to 
receive possession, though from time to 
time representations were made by special 
juries that in the ordinary practice of 
merchants transfers of documents were 
understood to pass pcssession, as for in- 
stance in 1815, in Spear v. Travers (2). 
The common Jaw rule was stated by the 
House of Lords in McHwan v. Smith (9). 
The position of the English Law has been 
fully explained also more recently in 
Inglis v. Robertson (4), and in Dublin 
City Distillery v. Doherty (5). But there 
also grew up that legislation which is 
compendiously described as the Factors 
Acts, the first in 1823, then an Act in 
1825, then an Act in 1842, then an Act 
in 1877, and finally, the Actin 1889 nowin 
force. The purpose of these Acts was to 
protect bankers who made advances to 
mercantile agents: that purpcse was effect- 
ed by means of an inroad on the common 
law rule that no one could give a better 
title to goods than he himself had. The 
persons to whom the Acts applied were 
defined as agents who had in the custo- 
mary course of their business as such 
authority to sell goods or to consign goods 
for sale or raise money on the security of 
goods; in the case of such persons thus 
entrusted with possession of the goods or 
the documents of title to the goods, the 
possession of the goods or documents of 
title to tke gocds was treated in effect 
as evidence of a right to pledge them, so 
that parties bona fide and without notice 
of any irregularity advancing money to 
such mercantile agents on the goods or 
documents were held entitled to a good 
pledge, even though such mercantile agents 
were acting in fraud of the true owner. 


(2) (1816) 4 Oamp 251. 
(3) (1848) 2H LO 309; 13 Jur, 235; 81 R R 166. 
(4) (1898) A C 616; 67 LJ PO 108 79 LT 


4, 
(5) (1914 A O 823; 83 L JPO 265; 11I LT 8); 58 
§ J 413. 
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Section 3 of the Factors Act, 1889, pro- 
vides that “a pledge of document of title 
to goods shall be deemed to be a pledge 
of the goods.” It has been held that this 
section only applies to transactions within 
the Factors Act: Inglis v. Robertson 
supra (4). | 

Thus the curious and anomalous position 
was established that a mercantile agent 
acting it may be in fraud of the trte 
owner, can do that which the real owner 
cannot do, that is, obtain a loan on the 
security of a pledge of the goods by a 
pledge of the documents, without the fur- 
ther prccess being necessary of giving 
notice of the pledge to the warehouseman 
or other custodier and obtaining the 
latter's altornment to the change of pos- 
session. But it is obvious that the ordin- 
ary process of financing transactions in 
goods ismuch facilitated by ability to 
pledge the goods by the simple process 
of pledging the documents of title. It need 
not be repeated that bills of lading stand 
apart, nor need it be observed here that 
some warehousing companies have, by 
means of private Acts, assimilated their 
warrants or delivery orders to bills of lading 
for this purpose. 

Jt bas been strenuously contended on 
behalf of the appellant that s. 178 of the 
Contract Act of 1872 must be construed 
as embodying the same principles as those 
of English Law, that is, as being limited: 
to mercantile agents, or ab any rate to 
persons other than the owner 
of the goods. The Indian Factors Act, 
1844, which extended to India the pro- 
visions of the English Factors Act, 1842, 
was invoked in argument on both sides, 
particular reliance being placed on s. 4 
of that Act. That section defines docu- 
ments of title in the same terms as - the 
English Act, and proceeds to enact that 
any agent duly entrusted and possessed of 
any such documents of title shall be 
deemed to have been entrusted with the 
possession of the goods represented by -it, 
and that all pledges of, and liens upon, 
the documents shall be deemed to be 
pledges of, and liens upon, the goods to 
which the same relate. The latter pro- 
vision is the same in substance as that 
which is now reproduced in s. 3 of the 
English Act of 1899. ae 

But s. 178 of the Contract Act, 1872, 
has omitted the word “agent,” and has 
without express qualification made the 
section apply to “a person who is in 
possession of any goods or of any bill of 
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lading, etc. The Appellate Court have 
decided that these unqualified words are 
wide enongh to cover the owner as well 
as any mercantile agent. Their Lord- 
ships agree with that ruling. It was 
pointed out by this Board in .Ramdas's 
case (supra) (1), that the Act of 1872 was 
an amending as well as a consolidating 
Act, and that beyond the reasonable 
interpretation of its provisions, there is 
no means of determining whether any 
particular section is intended to consoli- 
‘date or amend the previously existing law. 
Their Lordships did not in that case see 
any improbability in the Indian Legislat- 
ure having taken the lead in a legal re- 
form. 

It may well have seemed that it was 
impossible to justify a restriction on the 
owner's power to pledge which was not 
imposed on the like powers of the mer- 
cantile agent. The same observation may 
well ,be true in regard to the words now 
being considered. The reasonableness of 
any such change in the law is well il- 
lustrated by the facts of the present case, 
where it was clearly intended to pledge 

“the goods and not merely the Railway 
receipts and the respondents have paid 
in cash the advances they made on that 
footing. In these circumstances, it would 
be indeed a hardship that they should lose 
their security. That such a hardship would 
still be experienced in England in the like 
case is no argument against their Lord- 
ships’ conclusion, nor is it an argument 
‘thats. 178 as subsequently amended in 
1930 and now in force has in terms limited 
the privileges under it to the case of pledges 
by mercantile agents. The construction 
of the section now in question must de- 
pend on its precise words these words 
would, no doubt, include cases where the 
pledgor was a mercantile agent, but there 
is nothing in tihe section requiring its 
scope to be so limited or to exclude the 
owner from its operation. The Indian 
Legislature may well have appreciated in 
1872 the exigencies of business, even 
though in 1930 they recanted. On perhaps 
they did not appreciate fully the effect of 
the actual words of the section. But these 
words must be construed as they stand. 
There has been, in fact, no decision in 
India contrary to the view that “any 
person, etc.,” includes owner; the decisions 
appear to have turned on the meaning of 
the word “possession,” and on such dis- 
tinctions as that between mere custody 
and juridical possession, An examination 
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of ss. 103 and 108 of the Act seems rather 
to strengthen than to weaken the con- 
struction which the respondents contend 
for, and which appears to their Lordships 
to be right. 

The other question arising under s.178, 
viz., whether under its terms a pledge of 
the documents amounts to a pledge of the 
goods should also, in their Lordships’ 
judgment, be answered, as it was by the 
Appellate Court,in favour of the respon- 
dents. The principle that goods might be 
pledged by pledging the documents of 
title had been fully established by the 
Act of 1844, as already explained; the 
actual words of s. 178 are susceptible of 
being construed as meaning that under 
that section the same rule was intended. 
No doubt the language of s.178 is abbre- 
viated; but “a valid pledge of such goods 
or documents,” may more properly bé.in- 
terpreted as identifying the pledging-of one 
with the pledging of the other.. It is.to be 
noted that the list of documents en- 
umerated is headed by “bill of lading,” 
the pledging of which admittedly involves 
a pledging of the goods, and it .seems 
that as the language of the section applies 
equally to bills of lading and all the other 
documents, all these documents are in- 
tended to be assimilated for purposes 
of pledge, so that the pledging of- any 
one of the classes of documents enumer- 
ated has the same effect as the pledging of 
a bill of lading. This was the view 
adopted in regard to Railway receipts in 
Ramdas's case (1) (supra). In that case 
it was held that the pledging of a Rail- 
way receipt had the same effect on the 
right of stoppage in transitu under s. 103 
as a pledging of the goods; the Railway 
receipt quoad this matter was assimilated 
toa billof lading. It seems difficult to 
deny the same consequence under s. 178 
to a pledge of the documents, especially 
as the Board held in Ramdas's case (1) 
(supra) that documents and instruments of 
title had the same meaning in both 
sections. A “pledge” is defined as stated 
above to be a bailment of goods as: 
security (s. 172), hence it seems that s..178,. 
the marginal note to which is “pledge by: 
the possessor of goods or of documentary 
title to goods,” can only be dealing with 
pledges of goods, though the section uses 
the words “pledge of such goods or 
documents.” In other words, it is describ- 
ing a pledge of goods, either by pledg- 
ing the goods eo nomine or by pledging 
the relative documents, 


“1934 


On this construction of s. 178 the res- 
pondents were, on the facts of the case, 
entitled to their security in the ground nuts 
represented by the 46 Railway receipts as 
being validly pledged to them. 

It was contended that even on this view 
the goods represented by the 14 Railway 
receipts presented on February 7, 1929, 
were in a different position, because, it 
was said, the respondents had parted with 
their pledgé on these goods by giving 
back possession of the Railway receipis 
to the ingolvents. In their Lordships’ 
judgment this contention is based od a 
misuse of the word “possession.” The 
respondents did not part with the posses- 
sion of the goods or receipts in the 
juridical sense of that word; they merely 
parted with the custody, by entrusting 
the receipts to the insolvents as their 
agents or mandatories for the special 
purpose of convenient dealing with the 
goods by collecting them from the Port 
Trust and ~ unloading them from the 
Railway wagons or transit sheds and 
putting them into the X godown ware- 
house on behalf of the respondents. Such 
action does not involve a parting with 
possession and accordingly it does not in 
any way affect rights of pledge; the redeli- 
very by the-pledgee to the pledgor for a 
limited purpose without the pledgee there- 
by losing his right, is illustrated by 
North Western Bank v. Poynter (6) and the 
mere recent case In re David Allester, Ltd., 
(7;. In both these cases the limited purpose 
was in order that the goods should be 
realized by the pledgors as experts in 
that class of business. In this case the 
limited purpose was that the goods should 
be handled, not by the respondents who 
were bankers, but by those whose business 
it was to do so. Such procedure is in the 
usual course of business, and is obviously 
either necessary, or at least convenient 
for the conduct of the business in question, 
This point also fails the appellant. 

The above conclusions are sufficient to 
dispose-of the appeal, but a further point 
taken on behalf of the respondents would 


in itself, in the opinion of the Board, be 


sufficient to decide the appeal in their 
favour!" Reference has already been made 
to the letter of hypothecation, which, in 
the case of each advance, was completed 
by the insolvents. The finding of the 
Trial Judge on this point is that “in order 

(6) (1895)A O 56; 64 L J P O27; 11 R125; 72 L T93 


(7) (1922) 2 Ch 211; 91 LJ Ch. 797; 197 L T434 
66S J486; 38 TL REL ` 
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to finance the transaction the insolvents 
took the Railway receipts to the bank 
with promissory notes and letlers of hypo- 
thecation”. The letter of hypothecation 
was in terms an acknowledgment by the 
insolvents that they had deposited the 
property documents and securities there- 
under-mentioned as collateral security for 
the advance, with a power of 
Sale in the case of default and 
various ancillary provisions. This letter, 
in their Lordships’ judgment, constitutes a 
good equitable charge which is binding 
between the insolvents and the respond- 
ents, and is equally binding on ‘the ap- 
pellant who, for this purpose, merely stands 
in the insolvents’ shoes, and has as against 
the respondents no higher or better right 
than the insolvents had at the date of the 
insolvency. An analogous case was con- 
sidered in In re Slee, ex parte North Wes- 
tern Bank (8), where a letter of lien over 
wools of the bankrupt which were in his 
warehouse, was held to create a good 
equitable charge in favour of bankers who 
had made advances; no delivery of the 
warrant for wools had been made; but 
it was held that the bankers had a good 
title against the trustee in bankruptcy. 
This authority was followed and approved 
In re Hamilton Young & Co., Ex parte Car- 
ter (9). Inthat case the traders who had 
obtained advances from bankers on the 
security of cloth of the traders then in 
the hands of bleachers, gave Jetters of lien 
to the bankers accompanied by the bleachers’ 
receipts for the goods. The Court of Ap- 
peal rejected the argumentihat the letters 
of lien were void under the Bills of Sale 
Act: such matters are not here material 
because in India there is no legislation 
corresponding to the Bills of Sale Acts. 
Apart from that question Vaughan Wil- 
liams, L. J., thus summed up the general 
position at p. 7844 :— 

“The result of the practice detailed seems to be 
that in respect of the matter and preparation and 
shipment of the goods, the management and direc- 
tion of these goods for the purposes of bleaching, 
dyeing and shipping, until the bills of lading were 
handed over, rested entirely with [the debtors], 
and that no property other than by way of a lien 
or charge would pass to the bank ‘until the bills 
of lading were handed over, but that the bank 
had in equity a right to an injunction restraining 
[the debtors] from doing anything inconsistent with 


their holding the goods on account of the bank 
and under lien to the bank.” 


(8) (1873) 15 Eq. 69; 42 LJ Bk. 6; JLT 461; 21 
WR 69. 


(9) (1905) 2 K B 772; 74 LJK B-905; 981 T 
59); 54 W R260; 21 TL R 757. 
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There wag in that case notice by the 


bank of their lien to the bleachers shortly’ 


before the insolvency, but the statement 
of the bankers’ rights in equity as against 
the debtors, and consequently as against 


the trustee in bankrupicy, is not made . 
with reference to any question of notice, 


The rights between the immediate parties 
do not depend on notice, just as in the 
‘ease of an equitable assignment of a debt 
notice- is not necessaly to complete the 
equitable right as between assigncr and 
assignee. Thus in Brandts v. Dunlop 
- Rubber Company (10), it is clear that there 
was a good equitable assignment as between 
the merchants as assignors and the finan- 
ciers as assignees, though the assignment 
was not completed in the sense that the deb- 
tors fo the merchanis were bound by itor 
bound to pay the assignees, without re- 
ceiving notice of it. Thus at p. 1462 Lord Mac- 
naghten says: “As between Kramrisch & 


Co. [the merchants] and Brandts’ [the 
bankers] the assignment was perfect with-~ 


out them” (sc. the documents giving 
notice to the debtors). In the same way 
in the present case, though it is true that 
no third party holding the goods or deal- 
ing with them without notice of the res- 
pondents’ lien, would be affected by that 
lien, this is a consideration which is irre- 
levant to tke equitable rights constituted 
between the respondents and the insolvents. 
In this case nobody's rights are concerned 
except the rights as between these im- 
mediate parties ; the appellant merely 
| stands in the insolvents’ shoes. 

A similar course of reasoning has been 
applied in India, for instance, in the case 
of In re Ambrose Summers (11). 

Some objection was raised on the hear- 

ing of the appeal that the question of the 
` efiect of the letters of bhypothecation had 
not been an issue in the Courts below, 
and indeed that the letters of hypotheca- 
tion had not been proved except in gene- 
yal terms. But both in the first Oourt 
and in the Appellate Court this issue is 
referred to, and -the Trial Judge finds 
the facts. Before this Board the point was 
argued as an alternative, and in view of 
the conclusion stated above as to the 
application of s. 178 of the Contract Act, 
it may be regarded as not calling for 
decision. But this point by itself would 
be enough to decide the case against the 


(10) (1905) A O 454; 74 LIK B 868; f3 LT 495; 
11 Com Cas 1;21 T L R710. 
(11) 23 0592. 
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appellant even if he were right in the 
construction of s. 178, for which he -has 
contended. oP 
A still further point was raised on 
behalf of the respondents ; it was argued 
that if under s. 178 the respondents did 
not get a good pledge at law ly the de- 
livery of the Railway receipts, still that 
delivery, considered on all the facts of ‘the 
case, was evidence of a good equitable 
charge as least as between the immedi- 
ate parties even ignoring the accompany- 
ing letters of hypothecation. That argu- 
ment found favour with the Appellate 
Court, and their Lordships think ib ‘is 
wel] founded. Even if the documents of 
title are regarded as merely tokensof an 
authority to receive possession, it seems 
that their transfer for value by way of 
security for advances must at least raise 
an equity as between transferor and 
transferee entitling the latter to an order 


restraining the former from himself claim- 


ing delivery of the relative goods without 
producing the receipts. Ifso, the appel- 
lant must be subject to the same equity. 
There still remains for consideration a 
final point raised on behalf of ihe appellant, 
which is that on any view of the case 
the consignments of nuts in question 
constitute property divisible among the 
creditors in virtue of s. 52 (2) c, of the 
Presidency Towns Insolvency Act, 1809, 
which corresponds with the similar clause 
in the English Bankruptcy Act, as ‘‘goods 
being at the commencement of the insol- 
vency in the possession order and disposi- 
tion of the insolvent, in his trade or busi- 
ness by the consent and permission of 
the true owner under such circumstances 
that he is the reputed owner thereof.” 
This point can be shortly here disposed 
of. If the goods in question were validly 
pledged under s. 178 as their- Lordships 
have held, they were not in the possession 
of the insolvents, because the Railway 
company held the goods as bailees of 
the respondents, the possession’ by ihe 
respondents of the documents ‘of 
title being equivalent to the possession 
of the goods: hence these goods’ were 
not within the possession order and dis- . 
position of the insolvents at all; it is the 
respondents who were entitled to obtain 
delivery of the ground nuts from the Railway 
Company. A similar conclusion was arriv- 
ed at op analogous facts in Fakeeruppa v. 
Thippanna (12). Tt was argued that a dis- 
tinction must be drawn in this connection 
(12) 30 Ind, Cas, 950; 38 M 664, 
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in regard to goods reprerented -by the 14 
Railway receipts that were handed over to 
the insolvents’ representative for the special 


purpose explained above, of unloading the ` 


goods into the X warehonse. Their Lord- 
ships, however, do not think that these 
goods are in any different position from the 
remainder for this purpose. The pledge 
was not affected by the handing over of the 
Railway receipts for the limited purpose; 
it was only for that purpose that the insolv- 
ents had the temporary possession or rather 
custody, of the Railway receipts, aad, that 
being so, there is no ground forsaying that 
the goods were in the possession order and dis- 
position of the insolvents, still less that they 
were so with the consent of the true owners, 
that is the respondents, as pledgees. Nor 
couldit be said either as to the consign- 
ments asa whole or as to the 14 consign- 
ments that the circumstances were such as 
to make the insolvents the reputed owner. 
Reputation in this connection has reference 
to a hypothetical individual who is assum- 


ed to know “ those facts which are capable. 


of being generally known to those who make 
enquiry on the subject,” in the sense 
explained by Lord Selborne in Ev parte 
Watkins (13), the general cause of business 
and the relationship of the interested parties 
tothe consignments and in particular the 
purpose for which the insolvents had custody 
of ihe 14 receipts were inconsistent with 
any reputation of ownership in tbat sense. 
Reference may be made in this connection to 
the English casesof In re Slee Hx parte North 
Western Bank (supra), (8) and in re Hamilton 
Young & Co. (supra). (9) The whole question 
under the clause is a question of fact, and 
their Lordships agree with the reasoning 
of the Appellate Court un this point also. 

In the result, the appeal should, in their 
Lordships’ opinion, be dismissed with costs. 

They will humbly so advise His Majesty. 

N. Appeal dismissed. 
< Solicitors for the Appellant :—Messrs. 
Burton, Yeats & Hart. 

Solicitors for the Respondent ;:—Messrs. 
R. F. Turner & Sons. 


(13) (1873) 8 Oh. 520 at p. 528; 42 L J Bk. 50; 28 L 
T 793; 2L W R 530. 
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ALLAHABAD HIGH COURT _ 

Criminal Revision Application No. 533 

i i of 193! 
September 12, 193 1 
BAJPAI, J. 
RAM SAHAI AND OTAERS— 
APPLICANTS 
versus 

Srimati UTTAMA DEBI AND otraurs— 

` OPPOSITE PARTIKS 

Criminal Procedure Code (Act V of 1898), ss. 13) 
(a), 133, 143 —Magistrate, if can direct particular 
party togo to Civil Court to establish right—Order 
under s. 133—Whether binds a p2rson not party to 
proceedings —Subsequent proceedings against that 
person under 8.143, if can be taken. i 

There is no direction ins. 139 (a), Oriminal Pro- 
cedure Code, as to which of the parties is to be ~ 
directed to go to the Civil Court. There is no obliga- 
tion on the Magistrate to force the opposite party dr 
any particular party into the Civil Court. It is clear- 
ly within its inherent jurisdiction to stay proceedings 
until the matter hasbeen decided by a competent 
Civil Court on such conditions as may to it seem fit 
in the varying circumstances of each case, It is not 
within the competence of the Magistrate to direct any 
particular party to obtain a declaration from the 
Qivil Court. Manohar Singh v. Emperor (1) and 
Rozan v, Emperor (2), relied on. 

Section 143, Criminal Procedure Code, contemplates’ - 
the prevention ofare-petition, orthe continuance 
of a public nuisance by the party against whom an 
order under s. 133, Criminal Procedure Code, has 
already been passed. An order under s, 133, Orimi- 
nal Procedure Code, binds the person against whom 
the order is passed and nobody else. Therefore, no 
order can be passed under s. 143, Criminal Procedure 
Code, against a person who was nota party in any 
earlier proceedings when orders under s, 133, Orimi- 
nal Procedure Code, were passed. Jugul Kishore v, 
Emperor (3) and Peare Lal v, Emperor (4), relied 


on, 

Cr. R. App. from anorder of the Sessions 
Juage, Meerut, dated May 30, 1934. 

Messrs. S. B. L. Gaur and K. D. Malaviya 
for the Applicants. ’ 

Messrs. Kumuda Prasad and Vishva 
Mitra, for the Opposite Parties. 


Judgment.—This is an application in 
revision by Ram Sahai and others against 
an order passed by a Magistrate under 
s. 139 (a), Criminal Procedure Code and 
confirmed by the learned Sessions Judge. 

The facts may be briefly stated. One 
Srimati Uttama Debi, wife of Chaudhari 
Raghubir Narain Singh, is the owner of 
a kothi No. 5133 called the “Aziz Manzil” 
situate on the western Kutcherry Road in 
Meerut. After she had acquired this 
property one Bulagi applied under s. 133, 
Criminal Procedure Code, against one 
Ratan Lal,. said to be a karinda of 
Srimati Uttame Debi, (it is, however, 
alleged before me by Counsel for Srimate 
Uttama Debi that Ratan Lal is not her 
karinda but the karinda of her husband) 
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for the removal of a pucca wall erected 
by Ratan Lal across a certain path which 
was alleged to be a public path in which 
the public had a right of way. It might 
be mentioned here that Srimati Uttama 
Debi was not a party to these proceed- 
ings. Notice of those proceedings were 
served on Ratan Lal by affixation and 
the- learned Magistrate on June 8, 1932, 
passed an ex parte order ordering ‘the 
demolition of the -wall. The wall was 
subsequently demolished. In July 1933, 
a kachha wall was erected and the path 
was again obstructed with the result that 
an application was filed by eleven persons 
under s. 133, Criminal Procedure Code, 
against Chaudhari Raghubir Narain Singh. 
Once again notice was served on Chaudhari 
Raghubir Narain Singh by affixation and 
on July 18, 1933, the Joint Magistrate 
ordered the wall to be demolished and 
the way to be opened. This order was 
carried out on July 19, 1933. Some time 
afterwards Srimati Uttama Debi peti- 
tioned the Magistrate that she was the 
owner of the kothi and she had no know- 
ledge of the above proceedings and, there- 
fore the proceedings might be revived: 
The learned Magistrate re-opened the case 
on August 7, 1933, and the matter was 
referred to abritration but the arbitration 
proved infructuous. 


In 1934 the path was again blocked 
and this time it was blocked by certain 
brambles. The ‘applicants before me 
applied to a Magistrate for taking pro- 
ceedings under s. 133, Criminal Procedure 
Code, against Srimati Uttama Debi, 
Chaudhari Raghubir Narain Singh and 
Ratan. Lal. Srimati Uttama Debi in 
pursuance of the notice issued to her 
filed a statement and denied the existence 
of a right of way. The learned Magis- 
trate commenced an enquiry on such 
denial under s. 139 (a), Criminal Pro- 
cedure Code, and came to the conclusion 
that there was reliable evidence in support 
of the denial. He, therefore, stayed the 
proceedings until the matter of: the 
existence of such right was decided by 
a competent Civil Court. He went a step 
further and directed 
“the applicant to proceed to obtain a declaration 
from the competent Civil Court that there is a 
public right of way from the western Kutcherry 
Road through the compound of kotht “Aziz Manzil” 
past the out-houses alongside Bulaqi’s disused well 
across fields beyond this well to the west to join 
up with the recently constructed road to Rao 
Bahadur Girraj Singh's new house from the Roorkee 
Road, as shown in the plan filed by the applicant”, 
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In revision ‘the main contention of the 
applicants is that the learned Magistrate 
should not have“ directed any particular 
party to obtain a declaration from the 
Civil Court. This contention is supported 
by several authorities of this Oourt. In 
Manohar Singh v. Emperor (1), Boys, J. 
observed that: . 

‘there is no direction in s. 139 (a) as to which of 
the parties is -to-be directed to go to the Civil 
Court but that appears to me to give rise to no 
real difficulty, The-(ourt is not directed to quash the 
proceedings altogether but to stay the proceedings, 
Nor do I find, any-obligation cn the Magistrate to 
force the. opposite- party or any particular party 
into Court. It is clearly within its inherent 
jurisdiction to stay those proceedings until the 
matter has been decided by a competent Civil Court 
on such conditions as may to it seem fit in 
the varying circumstances of each case." 


In’ Rozan v. Emperor (2), Dalal, J. 
quashed the’ order of the Magistrate by 
which a direction was given to a particular 
party to file a:suit for declaration in a 
competent Givil.Court. In Criminal Refere- 
nce No. 333 of 1932 (Haji Rahmat v. Muni- 
cipal Board, Ghaziabad} decided on July 
13; 1932, Bennet, J. modified the order of 
the trying -Magistrate, by which the 
defendants were directed to establish their 
rights in the Civil Court within three 
months of the order, by substituting the 
following order:— 

“The proceedinge are stayed until the matter of 


the existence of such right has been decided by 
a competent Civil Court.” 


lam in complete agreement with the 
views expressed by three learned Judges 
of this Court in the above cases. 


It was further contended before me that 
the learned Magistrate should in the present 
case have taken proceedings under s. 143, 
Criminal Procedure Code. The simple 
answer to this is that the learned Magis- 
trate was .not moved in this direction, 
The petition of the applicants, in so many 
words, asked for proceedings being taken 
under .133, Criminal Procedure Code 
Moreover, s. 143 contemplates the preven- 
tion of a -repetition, or the continuance of 
a public nuisance by the party against 
whom an order under s. 133, Criminal 
Procedure Code, has already been passed. 
There can be no doubt that an order 
under s. 133, Criminal Procedure Code, 
binds the person against whom the order 
is passed and nobody else. This was held 


(1) 116 Ind, Oas. 788; (1929) A L J 385; AIR 1999; 
All. 220, 


(2) 125 Ind Cas. 452; 52 A592; (1930) A L J815; 
Ind.--Rul, (1930) All. 660; 31 Or. L J 839; ALR 1930 
All. 658, 
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in Jugul Kishore v. Emperor (3), Ashworth, 
J., held that 

“an order under s. 133 of the Criminal Procedure 
Code and any order under the subsequent sections 
is an order against a particular individual.” 

It is, therefore, clear that no order could 
have been passed under s. 143, Oriminal 
Procedure Code, against Srimati Uttama 
Debi who was not a party in any earlier 
proceedings when orders under s. 183, 
Criminal Procedure Code were passed. 
As I said before, the first order under 
s. 133, Criminal Procedure Code was 
passed against Ratan Lal and the second 
order was passed against Chaudhari 
Raghubir Narain Singh and, even if 
Ratan Lal be held to be the karinda of 
Srimati Uttama Debi, a fact which is 
denied, an order passed against Ratan 
Lal cannot bind Srimati , Uttama Debi. 
This was held by , Niamatullah, J. in 
Peare Lal v. Emperor (4), the only differ- 
ence being that in that case the learned 
Judge wasconsidering the force of an order 
passed under s. 145, Criminal Procedure 
Code, and it was-held that when the 
real dispute was between the matter of 
the complainant and another person and 
if the Oourt issued notice to the agent 
and the case proceeded between the 
agents then the master was not bound. 
A-subsidiary question was argued before 
me and it wasto the effect that the learned 
Magistrate had no jurisdiction to re-open the 
proceedings on August 7, 1933, on the 
application of Srimati Uttama Debi, when 
an absolute order was passed on July 
18, 1933, against Chaudhari Raghubir 
Narain Singh and the order was actually 
carried out on July 19, 1933. This matter 
does not necessarily arise in the present 
proceedings, but for the benefit of the 
Subordinate Courts I might mention that 
an order passed by a Criminal Court is 
not liable to be reviewed. It is true that 
the application for revival was made by 
Srimati Uttama Debi onthe ground that 
she was not a party to the proceedings, but 
the proper order to pass on such an applica- 
tion was to say that she was in no way 
bound by the order dated July 18, 1933 
and not set aside that order (when that 
in effect had been carried out) and to 
direct the matter to be referred to arbitra- 
tion. There can be no doubt that the 
learned Magistrate was satisfied that there 


(3) 108 Ind. Cas. 565; 26A LJ 405; L R9 AGS 
Or; 9A 1 Or. R 434529 Cr. L J445; AIR 1928 


ALL, 300. 
(4) £52 Ind. Cas. 500; A I R1934 All, 853; (1934) 


AL J 650; (1934) Or. Cas, 1043, 
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Magistrate, satisfied 
made by Srimati Uttama Debi, was well-: 
founded in the circumstances of the case, 
and it is nos possible for me In revision ` 
to interfere with the view of the learned 
Magistrate on this point. | 

The result is that I allow this applica- 
tion to this extent that for the order 
passed by the learned Magistrate 1 sub- 
stitute the following order :— 

“The proceedings are stayed until the 
matter of the existence of such right has- 
been decided by a competent: Civil 


Court.” 
D. Application allowed. 


—_—_—_—_— 


MADRAS HIGH COURT . 
Second Civil Appeal No. 980 of 1932 ` 
April 20, 1934 
VENKATASUBBA Rao, J. 
PEER MOHIDEEN ROWTHER 
—APPELLANT a 
versus 

TABIA BIVI AND oTHBES—RESPONDENTS. 

Trusts Act (IT of 1882), ss. 23, 59, 90 ~ Co-heirs of 
Muhammadean—Whether co-trustees—Major co-heirs 
dealing with minor's property—Feduciary relation- 
ship—Liability to pay interest. 

Though co-heirs of a deceased Muhammadan are 
tenants-in-common and a co-tenant ‘does ‘not stand 
in a fiduciary relation to the other co-tenanis, a Co- 
heir may, by his dealings with the shares of the. 
others, put bimself in a fiduciary ‘relationship. 

Where, after the death of a Muhammadan, hia- 
younger son who was a minor lived under the pro- 
tection of the elder sonand the latter acted as his 
guardian in several dealings : 

Held, that the conduct of the elder son created 
unders, 90 of the Trusts Act, such fiduciary relation- 
ship as entitled the younger son to treat his brother 
as being in the position of a trustee for him, 
Kennedy v. De Trafford (1), Ramaswamt Atyar Y. 
Subramania Aiyar (2) and Shukrulla y. Zohra Bibi 
(4), distinguished. s 

9. C. A. against the decree of the Court 
of the Subordinate Judge, Tinnevelly, in 
Appeal Suits Nos. 3 and 4 of 1931 preferred: 
against the decree of the Court of the Dis- 
trict Munsif, Tinnevelly, in 0.8. No. 290 of 
1928. 

Messrs. Rajah Ayyar and V, Ramaswamy 
Ayyar, for the Appellant.. 

Mr. S. K. Ahmed Meeran, 


pondents. : 


for the Res- 


‘Judgment.—The question that arises. in 
this appeal is, whether the 1st defendant's 
liability is to be determined with reference 
to s. 90of the Indian Trusts Act (iI of 
1882): Mr. Raja Ayyar contends that the 
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heirs of adeceased Muhammadan take as 
tenants-in-common and that one co-tenant 
does not stand in fiduciary relation to his 
other co-tenants. The learned ‘‘ounsel 
relies upon Kennedy v. De Trafford (1) and 
my judgment in Lamawsami Aiyar v. 
Subramania Aiyar (2), for the position that 
the relationship of one co-owner towards 
another is not of a fiduciary character. 
The question here, however, is not whether 
the mere fact that the Ist defendant was a 
co-tenant, could render him liable to be 
treated as a fiduciary owner, but the point 
to decide is, whether by reason of his 
dealings with his co-owner's share and the 
responsibilities he assumed in regard to it, 
he did not beyond being a bare tenant-in- 
common, also put himself in fiduciary 
relationship. At the death of Meera 
Masthan, his son Nagoor Meeran (the 
plaintiff's husband) was a minor, and the 
lst defendant (the elder brother of Nagoor 
Meeran) was much his senior in age. The 
minor, after his father’s death, lived with, 
and under the protection of, the 1st defend- 
ant, more than that, in obtaining the 
succession certificate, the elder brother 
acted asthe minor’s guardian; further, he 
acted in the same capacity in regard to the 
releases obtained on behalf of the minor. 
In the light of the facts proved, I must hold 
that the learned District Munsif has correct- 
ly held that the conduct of the ist defend- 
ant created, unders.90 of the Trusts Act, 
such fiduciary relationship as entitled 
Nagoor Meeran to treat his brother as being 
in the position of a trustee for- him. The 
view I have taken is in conformity with 
Abdul Rahim v. Abdul Hakim (3) and 
Shukrullah v. Zohra Bibi (4). 

That being so, by the operation of s. 95, 
the provisions of s. 23 relating to the 
liability for inlerest apply. The question 
then is, has it been shown that the 1st 
defendant has actually received interest ? 
It was his duty to have proved how he 
disposed of the monies received on behalf 
ofthe minor. He admits that his own monies 
fetched much more than 9 per cent per 
annum compound; in regard to the minor’s 
monies he says that he invested them 
during the first two years at 9 ‘per cent, 


(1) (1897) A O 180; 66 LJ Oh. 413; 76 LT 497; 45 
w f67) 


(2) 74 Ind, Cas, 801; 46 M47; 16L W 297; 43 ML 
J 408; A 1 R 1923 Mad. 147. 

(3) 135 Ind. Cas-357; 54 M 543; A IR 
553; (1931) M W N 335; 61 M LJ 139: 
Ind. Rul (1929) Mad. 101. 

(4) 143 Ind. Cas, 230; 54 A 916: A IR 1932 Al 
532; (1932) A L J 1039; Ind. Rul, (1933) All, 207, 


1931 Mad. 
34L W 220: 
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compound, but how he disposed cf them 
subsequently, he- does not choose to tell. 
When his own monies were invested ata 
certain rate of interest, it would be 
legitimate to infer.that the minoi’s monies 
also fetched the same interest; in any event, 
it would not be improper to charge the lst 
defendant with a uniform rate of 9 per cent. 
per annum compound. For the lower Appel- 
late Court’s direction, I substitute, that‘in 
respect of the momes payable to Nagoor 
Meeran, interest will run frcm the very 
comm ncement 10 the date of suit at 9 per 
cent per annum: -compound, with yearly 
rests. On the aggregate amount due on 
the date of suit, interest will be paid at 6 
per cent. per annum till payment. 

Asto the disbursements the lower Ap- 
pellate Court has allowed in favour of the 
Ist defendant, my. direction is, that from 
the date of any particular debit, interest 
shall cease cn the amount so debited subject 
to the one exception that Rs. 203 debited 
for improvements. shall not, a8 the Bub- 
ordinate Judge-holds, carry juteresis; in 
other words, that: sum without interest 
shall be deducted as on the date of the 
taking of the account. 

The monies-invested by the lst defend- 
-ant jn his firm of 8. K. G. & Oo., more or 
less represented what pertained to his 
share. Ifeiltosee then why it should be 
inferred that the monies employed were 
not those exclusively belonging to the lst 
defendant, but were out of the common 
funds in which all the heirs, including 
Nagcor Meeran, were interested. Therefore, 
there is no warrant for awarding any higher 
rate of interest in 1espect of any portion of 
the monies differentiating it from the rest of 
the funds on the ground that the business 
yielded large profits. The direction I have 
given therefore will apply to all the 
mc nies, : | 

The contentions of Mr, Raja Ayyar in 
regard tothe other matters do not require 
serious notice. 

In the result, the lower Appellate Court's 
decree is contirmed, subject to the modifica- 
tion indicated above. MAN 

The appellant shall pay the plaintiff's 
costs in this appeal. 


Ay > Decree confirmed. 


a 
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ALLAHABAD HIGHCOURT. 
Criminal Appeal No. 1136 of 1933 
May 1, 1934 

Tom AND Kison, JJ. 

NEM SINGH AND oraurs —APPELLANTS 
VETSUS 
EMPEROR—Opposita PARTY, 

Criminal trial—Dying declaration—How to be 
recorded—Infiuence should not be brought to bear on 
declarant—Hvidence Act (I “of 1572), 3.-32—Prosecu- 
tion—Duty of, in criminal trial—Murder case— 
Witness, supporting plea of alibi. should be produced 
—Reliablity of witness to be. decided by Court— 
Hvidence—Perjury of  eye-witnesses—Conviction, 
legality of --Procedure in cases of doubt as to ac- 
cused's guilt. ` 

The recording ofa dying declaration, which may 


subsequently be produced as evidence ina Court of 


Justice is a grave and solêemn . proceeding. Unautho- 
rized persons should not be permitted to crowd 
“round when the declaration is being made. It is the, 
bounden duty of the Magistrate to take every possible 
step to ensure that no infiuence is brought to bear 
on the deslarant and that he: is not prompted or aided 
in any way in making his statement. The proceed- 
‘ing should te so conducted that the declarant is as 
free from personalinfluence in emitting his declara- 
tion as he would be if he were giving evidence ina 
Court of law [p. 748, col. 1.] ae A 

"There is no duty upon these who are charged with 
the preparation of a prosecution case to produce in 
“Gourt every person examined by the Police. But in 
a murder case where a witness has given evidence 
which supports a plea of alibi taken by one of those 
‘who have been charged with the murder, that 
witness ought to ‘oe produced. In no circum- 
stances should the fact of his statement be 
‘withheld from the Court. The prosecution authori- 
ties have no right to take, it upon themselves to 
decide whether a witness who gives vital evidence of 
this sort is or is not a reliable witness but to decide 
it is the function of the Court. The prosecution has 
no right to usurp the fanction of the Court and 
the conduct of the prosecuting authorities in 
keeping back such evidence deserves the strongest 
condemnation. p. 751, cols. 1 & 2.) 

In cases where the Court has difficulty in not hold- 
ing that the witnesses have 
the Court will unhesitatingly refuse to convict on no 
‘evidence but that of men who have been charged 
with the crimeof murder.” On evidence so tainted 
and so suspicious no Court is justified in recording a 
conviction. To proceed to convict on such testimony 
‘as ifit were thoroughly reliable evidence would be to 
perpetrate a gross miscarriage of justice ([p. 752, 
cols, 1&2] a 

The suggestion, that if there is little doubt that 
‘accused challaned by Police are guilty, the prosecut- 
‘ing authorities are entitled to do their best to obtain 
a conviction, should be rejected. That “the end 
justifies the means" is a doubtful proposition in 
any sphere and it can find no countenance in a 
Court of justice. Jt is the right of every man, 
be he guilty or innocent to insist that he be tried 
according to the principles to be observed in investi- 
‘gating criminal charges, [p. 752, col. 2.] 


N 


.Cr. A. from an order of the Sessions 
Judge, Aligrah, dated December 20, 1933. 


__Méssts. K. D Malaviya and S. B. L. 


Gaur, for the Appéllanta, 
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The Government Advocate, for the 
Crown. 
Thom, J.—The appellants, Nem Singh, 


Karan Singh, Kanwal Singh, Sahib Ram, 
Shodan Singh and Mukhtar Singh, have 
been Gonvicted under s. 302, read with 
s. 149, Penal Code. Shodan Singh has been 
sentenced to transportation for life, and the 
others have been condemned to death. The 
appellants were charged in connection with 
the murder of one Sham Lal. One Chhidda 
was charged along wilh them. Chhidda, 
however, has been acquitted in the Sessions 
Court. 

The charge against the accused was that 
about 1 a.m. onthe night of July 24-25, 
1933, in the village Tarapur, they attacked 
Sham Lal and inflicted upon him injuries to 
which he succumbed seven days later. 
That Sham Lal on the night in question 
was the victim of an assault, and that he 
did sustain injuries which eventually 
resulted in his death is not in dispute, 

According to the prosecution case, Sham 
Lal was attacked by a body of ten or 
twelve men about 1 o'clock in the morning 
whilst he was asleep on a cot on his 
chabutra. The First Information Report 
vas made by the witness, Kanwal Singh, a 
cousin of the deceased, at 2-30 on the morn- 
ing of the 25th. The Police Station of 
Gonda, where the report was made, is ata 
distance of one mile from the village of 
Tarapur where the crime was committed. 
The First Information Report is in the 
following terms : 


“Last night my brotber, Sham Lal, was sleeping 
under the thatch in frontof his shopin Tarapur, 
while 1 was sleeping on a platform close by. At 
about 1 a M.10—J2 men approached the charpai of 
Sham Lal, Ont of them four or five men pressed 
Sham Lal, while be was asleep, two or three of them 
inflicted injuries with spears, He has received 
injuries caused by spears on his head at several 
places. He has received spear cuts or his left ribs, 
ate I recognised Sahab Ram, Kanwal Singh, Nem 
Singh, Karan Singh, Sheodan Singh and Mukhtar, 
Jats of Tarapur. Some of them had spears. I called 
jut to remain steady and not to lose courage, On 
hearing it some of them ran towards the house and 
some towards an intervening lane in the village, 
Roshan Lal, Girwar, Bhudeo Brahman were sleeping 
there close by. They havealsoseen them committing 
assault and running away. Investigation may be 
made, Sham Lalhas received serious injuries on 
account of which I could not bring him I heard my 
statement. lt is what has been dictated.” i 

Jt will be observed that all the six appel- 
lants and no others were named by Kanwal 
Singhin this report. Further it will be 
noted that Roshan Lal, Girwar and Bhudeo 
B-ubman were mentioned as witnesses, 
Roshan Lal and Girwar gave evidence in 


the Sessions Court against the accnséd: 
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Bhudeo Brahman was not called as a 
witness, nor did his name appear in the 
calendar of Crown witnesses. Further, no 
explanation was tendered to the Court as 
_ to why he was not called as a witness. 

The report of Dr. Asthana, who examined 
"the deceased when he was taken to hospital 
“some time about noon on the 25th, shows 

that Sham Lal had undoubtedly been the 
. victim of a brutal and determined assault. 
He sustained in the course of the attack 
no fewer than nine injuries. All these 
injuries are described as ‘‘cut wounds,” 
with the exception of two, one which is 
called a contusion, and the other a scratch. 
Seven of the injuries were on the head or 
| face. One, acut wound, was on the left 
arm-pit, and one, a scratch in the left 
' shoulder. Seven of the wounds are describ- 
ed as simple, one as dangerous, and one as 
grievous. ` The grievous injury is described 
“as a cut and fracture of the nose bone. 
The dangerous injury is described as a cut 
and fracture of the cranial bone so that the 
_ brain matter was exposed. . 
'. Although Sham Lal had sustained these 
injuries, he lived for seven days. The post 
mortem examination of his body was 
' performed by the Civil Surgeon of Aligarh, 
‘Oapt. Kapur. In his report "he describes 
. the injuries referred to in Dr. Asthana's 
‘Report. He certifies death as having been 
. due to fractures of the skull bone and 
Injury to the brain substance caused by 
some heavy sharp weapon. The prosecu- 
tion case is that the murder of Sham Lal 
was perpetrated by the six appellants. In 
. support of their case the prosecution have 
: adduced two dying declarations, one oral 
and one written, of Sham Lal himself, the 
_ evidence of three or four eye-witnesses, the 
-évidence of two witnesses who say they 
_ saw the accused conspiring together shortly 
‘before the murder was committed, and the 
-evidence of certain witnesses who testified 


“upon the question of enmity between the . 


, deceased and the appellants. < 
It is unnecessary to say much upon the 
‘question of enmity. It is common ground 
_that there was enmity between the deceased 
“and ‘the accused. The deceased was a 
Brahman, and the accused Jats, and there 
can be no doubt, on the evidence, that for 
‘some considerable time there had been bad 
feeling between the Jats and the Brahmans 
in the village of Tarapur. Sham Lal had 
anticipated trouble from his enemies and he 


“?**had made several complaints shortly hefore 
., his murder tothe. Police. against some of 


the accused, in -which -he stated that he 


- 
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anticipated that an attack would be made 
upon him hy them. In one of his reports 
he states that he actually had been surround- 
ed and attacked by a body of men, which 
included some ofthe accused. Furthermore, 
it is clear from the evidence that Sham Lal 
was a Police informer, who had given 
information in the past against some 
members of the party to which the accused 
belonged. There was ample motive there- 
fore for the murder of Sham Lal by the 
accused. I proceed now to discuss the 
evidence of the eye-witnesses who have been 


. produced by the prosecution -in the Sessions 


Court. These witnesses are five in number, 
Kanwal Singh, Narain, Girwar, Roshan Lal 
and Har Prasad. 


Kanwal Singh was the man who made 
the First Information Report. He states in 
the course of his evidence that he knows all 
the accused, and that there was enmity 
between them and the deceased, Sham Lal. 
He says: 1 ; 

“About 43 months ago Girwar, Roshan, Bhudeo and 
I were sleeping on another platform ata distance of 
about 1 or 1} yards. Sham Lal was sleeping on the 
other platform under the chappar in front of his shop. 
No other person was sleeping near about. At about 
1 a. M.after midnight Sham Lal cried. I woke up. I 
saw 10 or 12 persons beating Sham Lal. Four or five 
persons were pressing down Sham Lal and 3 or 4 
persons were beating Sham “Lal with spears, I 
recognised Nem Singh, Karan Slngh, Sahib Ram, 
Kanwal Singh, Mukhtar and Sheodan. (The witness* 
identified the accused named above), A lantern was 
burning inthe chappar I recognised these persons 
in its light. It was adark night, The moon had. 
not risen Bhudeo, Girwar, Roshan and 1 raised an 
alarm. Some persons ran away into the lane towards 
the village and some towards the western side 
towards Garhi. After these persons ran away I went 
to Sham Lal. Sham lal had several injuries and 
was unconscious. Durga came there. Durga asked me 
to go and makea report I went tothe thana and made 
report Ex. 1 read out to me...... Sub-Inspector seat 
Sham Lalto Iglas hospital. Sham Lal was uncon- 
scious, Girwar had told me before I went to the 
thana for report that hs had recognised Chhidda 
also. I did not mention Chhidda’s name in the 
report. I mentioned the names of persons in the 
report whom I had recognised.” 5 D 


In cross-examination this witness says 
that he does not know whether a lantern 
burns at night at any other place in the 
village; he had not seen a lantern burning 
in any other house in the village, it was 
rainy season and there were lots of insects. 


“He states, however, that there was a lantern 


hanging in the chappar 4 cubits from Sham 
Lal’s cot, and that it. was in the light of 
this lantern that he recognised the accused. 
He further states that he did not see any 
other weapon except spears.with the as- 
Sailants. He declares also: that he had nu 
talk with Sham Lal till his death. -In 
Try. cake : 


fi 


A 


N 


y 


a 


+ 


: persons 


1934 


‘other words, according to this witness, 


Sham Lal was unconscious when the witness 
reached his cot, aad he.-had no conversa- 
tion with him before his death. ; 
Prosecution witness No. 4, Narain, states 
that he was sleeping at a-distance of 15 or 20 
paces from Sham Lal.- About midnight, 
he says, he saw four or five persons running 
away from Sham Lal's shop. He was arous- 
ed by the sound of their feet and he re- 
cognised two persons, Karan Singh and 
Nem Singh, out of them. Both these 
persons had spears. They ran away to- 
wards Garhi. In cross-examination this 
witness admitts that there was no light at 
the place where he was sleeping or near 
his cot. He was sleeping outside- on the 
ground. He went to Sham Lal's cot after 


-his assailants had run away, and there, he 


says’ he told Kanwal Singh, Girwar and 
Roshan Lal the names of-the persons whom 
he had recognised. According to his ans- 
wers to questions put by the Court, 
it is clear that this witness wakened up 
suddenly by the noise. of persons running 
past the place where he. was sleeping, and 


. despite the darkness of the night, he alleges 


he was able to recognise two of the accus- 


“ed, namely, Karan Singh and Nem Singh. 


Prosecution witness No. 5, Girwar, states 


_in the course of his evidence that he knows 
all the accused. He was sleeping on the 


night in question at_a distance of 3 or 4 


paces from Sham Lal, Kanwal Singh, Sham 


Lal’s cousin, and Bhudeo were also sleeping 


with him on the same. platform. : He was 
;aroused by a shout from Kanwal Singh 


that Sham Lal had been murdered. He 
saw the accused Kanwal Singh, Sahib 
Ram, Nem Singh and-Sheodan Singh beat- 
ing’ Sham Lal with spears whilst Karan 
Singh, Mukhtar and Vhhidda pressed him 
down. Altogether there were ten or twelve 
It was a dark: night, but a lan- 
tern was burning which was hanging in 
the chappar. Five or” six persons ran away 
towards Garhi and five or six intoa lane. 
He went to Sham Lal and found him 
unconscious. 

In cross-examination this witness says 
that he knows that lanterns are burnt at 
night in Bhudeo’s. house and Durga Singh's 
house and in other pleces in the village. 
Sham Lal's lantern was hanging, he says, 
in the centre of the chappar and Sham 
Lal's cot was under the chappar about 
3 or 4 cubits from the lantern. The evi- 
dence of this witness..bas been rejected by 
the learned Sessions Judge on the ground 
that his-statement. under s,- 164, Oriminel 
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Procedure Code, does not square with his 
statement in the Sessions Court. In his 
statement under s. 164 he states that he 
got up and saw 4 or 5 persons pressing 
down Sham Lal and 3 or 4 persons beating 
him with spears, and that he recognised 
them when these persons ran away jump- 
ing down from the platform. His evidence 
in the Sessions Court, on the other hand, 
is to the effect that he recognised the ac- 
cused before they left the chappar when in 
fact they were actually engaged in holding 
Sham Lal down and beating him. There 


. is do doubt that this witness has changed 


his statement. It may be because he 
thought that it would be difficult for the 
Court to helieve that. he succeeded in re- 
cognising the accused, some of whom at 
least must have had their backs turned to 
him when they were engaged in assaulting 
Sham Lal. Whatever be the reason 
the learned Sessions Judge has not relied 
upon his testimony. 

Prosecution witness No. 6, Roshan Lal, 
states that he knows the accused. On 
the night of the attack on Sham Lal he 
was aroused by the alarm which was given 
by Kanwal Singh and Girwar. He saw 
10 or 12 persons round the platform on 
which Sham Lal was sleeping. He saw 
Karan Singh standing under the platform, 
and Nem Singh, Kanwal Singh, Sdhib Ram, 
Sheodan~ and Mukhtar descending from 
the platform. Although there were other per- 


sons there, he did not recognise 
them. This witness states further 
that it was a dark night but 


there was a lantern burningin the. chap- 
par of Sham Lal. It was hanging in the 
centre of the chappar and Sham Lal's cot 


‘was about a cubit removed from the lantern. 


He recognised the accused in the light of 
the lantern. The accused had spears. 
Prosecntion witness No. 8, Har Prasad, 
isa teacher. He states that on the night of 
July 24, 1933, between 12 and 1 4. m, he was 


-sleeping on his platform in front of his 


house about 35 or 40 yards from Sham Lal's 
platform. He was aroused by the noise 
of some persons running away. He got up 
and saw 4 or 5 persons coming running 
from the side of Sham Lal's shop. They 
had spears in their hands. He recognised 
Sahib Ram and Kanwal Singh. Twoof 
the others looked like Sheodan and Mukhtar 
but he could not be certain. After he hid 
seen these persons running past he heard 
cries coming from the side of Sham Lals 
shop. The witness states further that he 
enquired from Kanwal Singh and Sahib 
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Ram asto why they were running away, 
but he got noreply. The witness went to 
Sham Lal’s chabutra where he found Sham 
Lal injured and unconscious. This witness 
has been disbelieved by the learned 
Sessions Judge. In the course of his judg- 
ment dealing with his evidence the learned 
Judge states: 

“Similarly Har Prasad, P.W.- No 8 stated here 
that he was sleeping in front of his house and 
was aroused by the noise of some persons run- 
ning away. He got up and went to the entrance 
of the lane through which some persons were 
coming running out, of whom he recognised Kan- 
wal Singh and Sahib Ram, accused. He has also 
stated that he could not have recognised any 
person from his cot. He stated in the lower Court 
that he got up and sat upon his cot and recognised 
two persons out of them. The contradiction in his 
two statements and the admission that he could 
not have recognised while sitting on his cot, make 
his statement in this Court that he went to the 


entrance ofthe lane and recognised the persons 
there, doubtful.” i 


Evidently this witness changed his 
statement becavse he realised the difficulty 
of convincing the Court that it would have 
been possible for him to have recognised 
any ofthe accused from his cot owing to 
the darkness of the night. Both Girwar 
and Har Prasad have altered their state- 
ments obviously forthe same reason, and 
I am of opinion that the learned Sessions 
Judge was right in refusing to place reli- 


“ance upon their testimony. 


The witnesses who speak to having seen 


“the accused.in close and confidential con- 
‘ference shortly before the commission of 


the crime are Lakshmi Narain and Reoti 
Lal. Lakshmi Narain states that he isa 
teacher and aresident of Tarapur, and 
that he knows all the accused. On the 
night of the murder of Sham Lal about 
10 o'clock he saw in the enclosure of Padam 
Singh, who isthe fatherof the appellants 
Sheodan Singh and Mukhtar Singh, 12 or 
13 persons from the wall of the enclosure. 
A lantern was burning in the enclosure, 
and he was able to recognise Karan Singh, 
Nem Singh, Sahib Ram, Kanwal Singh, 
Chhidda, Teja, Mukhtar, Sheodan and 


‘Padam Singh. He states “They were con- 


spiring something.” He further declares 
that he took the witness Reoti Lal with him 
near the wall of the enclosure and pointed 
out these persons to him. In cross-exami- 
nation he admits that he stated to the 
Sub-Inspector that he had gone to sleep 
and that he got up to ease himself at 
about, L0 Pp. mM. He made a similar state- 
ment in his evidence under s. 164. He 
admits that he does not generally ease 


himself at that time of night. This witness 


a 
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has not been relied upon by the learned 
Sessions Judge. In his statement under 
s. 164 it appears that he had said that he 
had gone to sleep and thereafter he got 
up to ease himself and it was. then that 
he had seen the accused. 

I am ofopinion that little reliance can 
be placed upon the evidence of this witness. 
But it is important to note, in view of 
what I shall have to say upon the question 
of the accused Kanwal Singh's plea of 
alibi that he says that he saw Kanwal 
Singh in Tarapur with the other accused 
at 10 r. m. onthe night of July 24. Reoti 
Lal corroborates Lakshmi Narain :but the 
learned Sessions Judge has discarded:his 
testimony. I have considered his evidence 
and Iam of opinion that the -learned 
Sessions Judge was right in refusing to 
rely upon it. 

The next evidence to which I would refer 
is the dying declaration of the deceased-and 
the testimony of the Tahsildar,- who record- 
ed the deposition, and of Dr. Asthana who 
examined the deceased on his admission 
to hospital. 

Sham Lal reached the hospital at Iglas 
at about noonon July 25. He was im- 
mediately examined by Dr. Asthana. Dr. 
Asthana says that his condition was pre- 
carious and that heimmediately sent a report 
to the Tahsildar requesting him to come and 
record his statement. The Tahsildar went 
at once tothe hospital on receipt of Dr. 
Asthana’s message. In the presence of 
Dr, Asthana he recorded a dying declara- 
tion made by Sham Lal. That declaration 
is in the following terms: 


“At this time I am in full possession on my’ 


senses. In Mauza Tarapur 1 was sleeping under 
the thatched roof of my shop when at night 10—12 
men together attacked me Whenthose men came 
l was asleep. These mencame and attacked me 
with spears, At that time Iat once woke up and 
knowingly saw (tbe assailants). I thoroughly re- 
cognised six persons and asked them not to do 
so, but they did not yield to it. I recognised 
Kanwal Singh, son of Naubat, Sahib Ram, son of 
Dongar Singh alias Lallu Singh, Mukhtar Singh 
and Sheodan Singh, sons of Ram Singb, Karan Singh, 
son of Kase Ram, and Nem Singh, son of Nahar 
Singh 1 continued to lock till they took to their 
heels, I cannot state with certainty as tohow many 
strokes they gave me with spears, Besides these 
there were4—6men more whom I could not then 
recognise. But itis possible if they come before 
me l may beable to identify them. 1 donot bear 
any enmity againat these men, but these people 
have all along been bearing grudge against me. 
Padam Singh, Karan Singh and Nem Singh have 
been cherishing ill-feeling against mefor about a 
year. Besides themthere are other men also, I 
have lodgeda report regarding this also at the 
Police Station stating that these men. bear ill- 
will against me, After departure of these men I 
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had a talk with my cousin Kanwal Singh. Up to 
that time I wasin my senses, Afterwards Kanwal 
Singh wentto make a report and I became un- 
conscious. Now after coming to Iglas I Have come 
to senses.” KA 7 

. It will be observed that in this decla- 


ration Sham Lal names only the six appel- 


lants who were named by Kanwal Singh in 
the First Information Report and who were 
named by the witnesses whose evidence we 
have already referred to. He says that he 
thoroughly recognised these six persons 
and that he might be able to recognise the 
others who attacked him, if he saw them. 

The medical evidence shows that he had 
sustained during the -attack a very serious 
injury tohishead. His skull bone had 
been fractured by some heavy sharp weapon 
and the brain was exposed. Despite this 
fact, however, in his declaration it will be 
observed that Sham Lal says that he conti- 
mued to look at his assailants until they 
took to their heels. He further states that 
after the departure of his assailants and 
before he became unconscious he had a 
talk with his cousin, Kanwal Singh. Up to 
that time he was in his senses, 

Now, Kanwal Singh definitely denies that 
hehad any conversation with Sham Lal. 
Every one of the prosecution witnesses say 
that when they reached Sham Lal’s cot 
Sham Lal was unconscious. The medical 
evidence makes it clear beyond all doubt 
that Sham Lal was rendered unconscious 
by the blow which he received which result- 
ed inthe fracture ofhisskull. He could 
not have watched his assailants till they 
took to their heels, nor could he have en- 
gaged in conversation with Kanwal before 
becoming unconscious. This declaration, 
therefore, to which Ishould have ordinarily 
attached very great weight, is, in my 
opinion, of very doubtful value. It contains 
two obvious untruths. I can only conjec- 
ture as to how and why these untruths ap- 
pear in such a declaration. 

«It appears that after having recorded 
this declaration the Tahsildar left the hos- 
pital, He returned, however at about 
4 o'clock in the afternoon in the company of 
one Gulab Rai. It seems that for some 
reason or otherhe had decided to get 
Sham Lal himself to record his declaration 
in writing. He statesin the course of his 
evidence that the rules, by which he pre- 
sumably means the Manual of Government 
Orders, prescribe that if a person writes 
out his dying declaratin himself, it would 
be better. Whatever may have been the 
explanation, there is nodoubt thatthe Tah- 
sildar visited the’ hospital again in the 
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afternoon and it is alleged he got Sham Lal, 
who was then sufficiently recovered to be 
able to write, to record a second dying 
declaration, Ex. P-3. This declaration is in 
the following terms: 

“Last night I was sleeping under the thatched 
roofof my shop, At about 12 or 1 o'clock in the 
night ‘Oorl? men armed with spears, etc, came 
and bagan to beatme. Although I made entreaties 
mind them. When I 
became almost helpless they ran away. Of them I 
know about 6 persons. I shall identify the other 
4 or 6 persons if they come before me, When 
these people came to beatme I recognised 6 of 


them, namely, Kanwal Singh, son of Naubat, 
Sahib Ram. son of Dongar Singh alias Lallu 
Singh, Mukhtar Singh, Sheodan, sons of Padam 


Singh, Nem Singh, son of Nahar Singh, and Karan 
Singh, son of Kase Ram. caste Jat, resident of 
mauza aforesaid. I have 3-4 reports against them 
at this Police Station. I haveno grudge against 
them. They bear grudge against me.” 

The declaration does not differ in any 
matérial respect from the declaration which 
was made earlier in the day except that 
it does not include the statement that the 
deceased had conversation with Kanwal 
before he became unconscious, According 
to the prosecution case and to the evidence 
of Dr. Asthana and the Tahsildar, this state- 
ment, Ex. P-3, was written out in Sham 
Lal’s own hand. I have examined the 
original document. It is written ina clear 
and comparatively steady hand and it 
would indicate that the writér was in 
full possession of his mental and physical 
faculties. When one considers the nature 
of the injuries which had been sustained 
by Sham Lal and the fact that he had 
been unconscious as a result of these 
injuries for almost 12 hours, one cannot 
but remark that this declaration, Ex. Prd, 
is a most extraordinary document. ‘The 
writing is steady and clear. There are 
no indications whatever that the writer 
was suffering from any inability. There 
is of course the fact that Sham Lal 
lingered on for six or seven days and 
died as a result of the wounds on the head 
and supervening septiacemia and epliectic 
fits, which followed the injury to the 
brain. He must, therefore, have been a man 
of extraordinary vitality. But despite that 
the fact that he was able to write. Ex. P-3, 
after having sustained the injuries which 
hedid and after having been unconscious 
for 12 hours is truly a remarkable occur- 
rence in the history of medical jurispru- 
dence. It has been argued before us that. 
the declaration which is alleged to have 
been madeto the Tahsildar when he first 
arrived at the hospital was never in 
fast made by Sham Lal. It was contended 
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that his condition was such that he could 
not have made such declaration. In 
support of this contention learned Counsel 
referred tothe evidence of Capt. Kapur, 
who performed the post mortem examina- 
tion. Inthe course of his evidence Capt. 
Kapur states: 3 

“Injuries which in my opinion were caused by a 
heavy sharp weapon were probably caused by 2 
gandasa, Death was probably instantaneous. The 
man could never have spoken after receiving the first 
‘injury. The fracture of theskull was not due to more 
blows than one" 
“Ib is true that Capt. Kapur modifies 
this statement somewhat in cross-exami- 
nation. Learned Counselhas argued that 
the Doctor and the Tahsildar realized that 
it would never be believed that Sham Lal 
was able to speak and emit the declaration 
which they say he made, and that was the 
reason why this second declaration was 
written in Sham Lal’s own hand. If this 
explanation is sound, then not only must 
the first declaration be rejected, but the 
second also, and it must be held that both 
the Tahsildar and the Doctor were guilty 
of conduct cf a highly reprehensible 
character.’ The argument, however, was not 
urged in the Sessions Court, there was 
no | cross-examination on the point. In 
these circumstances I cannot hold it proved 
that.. ... these declarations are not genuine 
documents. On the information on the 
‘record there is no grcund therefore for 
questioning the bona fides of the Doctor 
or the Magistrate. It would appear from 
the evidence that besides the Doctor and 
the Tahsildar a number of others were 
present when Sham Lal emitted his decla- 
‘rations. Why they were thereis not ex- 
plained. How far they may have intervened 
during the recording of the declarations 
is not clear. I take this opportunity of 
ttating that the recording of a dying 
declaration, which may subsequently be 
produced asevidence in a Court of justice 
is a grave and solemn proceeding. Un- 
authorized persons should not be permitted 
to crowd round when the declaration is 
being made. It is the bounden duty of 
the Magistrate to take every posible step 
to ensure that no influence is brought to 
bear on the declarant and that he is not 
prompted or aided in any way in making 
hisstatement. The proceeding should be 
so conducted that the declarant is as free 
from personal influence in emitting bis 
declaration as he would be if he were giving 
evidence in a Court of law. 

Taking the declarations in the present 
‘case as genuine, their evidentiary value is 
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however as I have already observed, 
considerably lessened by the fact that 
there are two false statements in the first. 
That concludes the main evidence which 
has been adduced by the prosecution. 
Learned Counsel for the appellants has 
subjected it to several most damaging 
criticisms. All the eye-witnesses declare 
is that they recognized the accused in the 
light of the lantern which hurig above 
Sham Lal’s cot. There can be no question 
that ihe night was dark and Sham Lal’s 
assailants could not have been recognized 
by the witnesses, had there not been a 
light above his cot or somewhere on the 
platform on which he was sleeping. 
Although the eye-witnesses stated in the 
Committing Magistrate's Court and in the 
Sessions Court that there was a lantern 
there, itis a remarkable fact that none of 
them make any reference to the lan- 
tern either in their statements to the 
Police’ or in their statements under 
s. 164. Sofar as Narain Singh is con- 
states that he recognized 
two of the accused, Karan Singh and 
Nem Singh, running suddently past his 
cot. He does not depend upon the light 
of any lantern to explain his recognition 
of two of the accused. Learned Counsel 
for the appellants has ‘contended and I 
think with a certain amount of reason 
that it is difficult to place any reliance 
upon the evidence of Narain. He was 
suddenly awakened. Two persons ran past 
him in the dark and he says he recognized 


‘them’ though the night was so dark that 


even a witness wide awake would have 
had difficulty in recognizing a person a 
few yards off. Taking all the facts into 
consideration, I must say that I hesitate 
to accept the testimony of this witness. 

The other witnesses, however, depend 
upon the Jantern, and if their évidence 
is to be accepted, then one must hold 
that there was a lantern hanging above 
Sham Lal's cot. . 

Learned Counsel for the appellants in 
addition to stressing the fact that the 
lantern was not mentioned either-to the 
Police or in the statements under s., 164 
has argued that it would be- highly 
unlikely that Sham Lal would have a 
lantern burning so near his cot in the 
month of July where the light would be 
sure to attract number, of insects. He 
has further observed that one at least of 
the Orown witnesses, ,namely, Kanwal 
Singh, is unable tosay that he ever saw a 
lantern burning latë at nightin any other 
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house in the village. Girwar states that 
he has seen a lantern burning at night 
in the houses of Bhudeo and Durga, 
Girwar’s evidence, however, has been re- 
jected by the learned Sessions Judge. 
There is undoubtedly substance in the 
argument that it would be unlikely 
‘that Sham Lal would leave a 
lantern burning above his head when he 
went to sleep at night at that time of the 
year. The Sub-Inspector who investigated 
the case states that he made no inquiries 
about the lantern because although the 
night was a dark one, all the accused were 
known to the witnesses and he did not 
think it, therefore, necessary to make any 
inquiries about the lantern. When the 
‘Sub-Inspector reached the spot there were, 
‘he says, a number of lanterns near the 
‘chabutra where Sham Lal was lying. He 
made no investigation, however, as to 
whether one of these lanterns belonged 
to Sham Lal. He did not examine the 
chappar for the purpose of ascertaining 
whether a lantern usually hung from it, 
whether there wasa hook for the lantern 
on the chappar or whether the chappar 
iteelf bore signs of a lantern having been 
burnt below it. In fact, the Sub Inspector 
in charge of the investigation of this 
crime made no inquiry or investigation 
at all upon what is undoubtedly one of 
the most important points in the case. 
The result is that the evidence with 
regard to the lantern, in the light of 
which the witnesses are alleged to have 
recognized the accused, but which they 
‘did not mention to the Police or in 
their statements under s. 164,is decidedly 
weak. Proof of the existence of the 
. lantern was a necessary link in the chain 
of evidence, and inasmuch as a chain is 
‘as strong as the weakest link, it is 
difficult to hold that the prosecution has 
succeeded in proving beyond all reasonable 
doubt, especially in view of the other 
circumstances of the case, that the accused 
persons were amongst Sham Lal's 
assailants. s 
- Learned Counsel for the appellants has 
drawn our attention to one other remark- 
able feature in the evidence. All the 
injuries inflicted upon Sham Lal were 
-upon his head or shoulders, Learned 
Counsel contended that in all probability 
Sham Lal would have endeavoured to 
defend himself against the attack, in 
which case one would have expected to 
. , find injuries to his hands and arms, 
< There are no such injuries, and un- 
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doubtedly the criticism of the prosecution 
case based upon this fact isa legitimate 
criticism. On the other hand, it may well 
have been that Sham Lal was -rendered 
unconscious by the first blow which fractur- 
ed his skull, in which case it is not 
surprising that there were no injuries on 
his hands and arms. 

There is one further fact which is 
somewhat remarkable. All the eye-witnesses 
said that the assailants were armed with 
spears. None of the witnesses suggested 
that any of the accused were armed with 
any other weapon. Now, there is nothing 
in the medical report upon the injuries 
to suggest that these injuries were neces- 
sarily inflicted by a spear. Further it 
is clear from the medical evidence that 
the blow which fractured Sham Lal's skull 
-was inflicted not with a spear, but with 
some sharp heavy weapon. Dr. Asthana 
in the course . of his evidence says that 
this injury was inflicted with a sharp 
heavy weapon, a gandasa or an axe. None 
of the eye-witnesses speak to any of the 
assailants being armed with such a weapon. 
It would seem, therefore, that the fact is 
that the eye-witnesses were unable to 
observe with what weapons Sham Lals 
assailants were armed, despite the fact that 
all definitely stated in the course of their 
evidence that they were armed with spears. 
This would suggest that they were to a 
certain extent at least drawing upon their 
imagination. Before leaving this branch 

: of the case we must draw attention to 
one significant and highly suspicious cir- 
cumstance. Sham Lal in his dying 
declaration, Kanwal Singh in-the First 
Information Report and the eye-witnesses 
in their evidence name the appellants 
amongst Sham Lal's assailants and the 
appellants alone except one witness who 
names also Chhidda and another. Ten or 
twelve persons are seen conferring before 
the crime; out of them only the .appellants 
are recognized. Ten or twelve persons are 
seen attacking Sham Lal only the appel- 
lants and Chhidda and another are re- 
cognized. Sham Lal wakes up after 
being unconscious for twelve hours. He 
says he was attacked by - ten or twelve 
men. He names only the appellants. 
Surely this is a somewhat extraordinary 
fact for which the prosecuting authorities 
have furnished no satisfactory explanation. 
I am inclined to the view that it is ask- 
ing too much of judicial credulity to offer 
the explanation of mere coincidence. I 
would observe here that there are many 
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suspicious circumstances connected with 
the prcsecution case and this is not the 
east. 

The accused, Kanwal Singh, preferred 
a plea of alibi. In view of the facts 
which have &been elicited in the Sessions 
Court and during the hearing of this 
appeal, it is necessary for us to refer 
to this plea at some length. Mr. Malaviya, 
for the appellants in the course of a most 
able and exhaustive argument - has suc- 
ceeded in raising in my mind the very 
gravest doubt as to whether Kanwal 
Singh was amongst Sham Lal's assailants. 
Further, if bis contentions are accepted, 
and they seem to be well founded, there 
undoubtedly is a very grave suspicion that 
the prosecuting authorities in the prepara- 
tion of this case have been guilty of highly | 
irregular conduct. i 

Kanwal Singh’s defence is that on the 
night in question he was iń Aligarh and 
that he slept that night in the dharamshala 
of Malik Chand. Kanwal Singh is a history 
sheeter. He was under the surveillance of 
the Police, and according to the prosecu- 
tion evidence, he was found absent from 
his house in Tarapur on the night of 
July 24, P. W. No. 13, Waris — Ali, 
Constable, deposed that the vilage 
of Tarapur: is in his circle. Kanwal 
Singh and Tej Singh were under Police 
surveillance in Tarapur. One Anwar Khan 
and he went to Tarapur on the night of 
July 24, 1933, at about 12 P. m. He went 
to Kanwal Singh’s house and found him 
absent. As a result, he made a report which 
is Ex. P-15. In the couree of this report he 
a at 12 o'clock in tbe night we watched 
Kanwal Singh, bad character No 98, ia Tarapur 
he was not found at his residence. We went to the 
house of Nem Singh Mukhia. He, too, was not found 
present. Then we reached the house of Padam 
Singh Jat. We found Nem Singh and Padam 
Singh talking together. When we said that Kanwal 
Singh, bad character, was absent both the persons 
kept silent, After reflecting something Nem Singh 
Mukbia said that he (Kanwal Singh) had gone to 
Aligarh and would stay at the dharamshala of Malik 
Chand " 

As a result of this report the Police in 
Aligarh were requested to report whether 
Kanwal Singh was in Aligarb on the night 
of July 24. Investigation was made by 
the Police in Aligarh, and it was reported 
that Kanwal Singh arrived in Aligarh on 
July 24, 1933, at 8 P. m., and that he 
jeft on July 26, 1933, at Sa. M.. Independ- 
ently of this report Abdul Rashid,’ Con- 
stable of Rasalganj, made a report Ex. 16. 


This report is in the following terms:— 
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‘Kanwal Singh, son of Naubat Singh, caste Jat, 
...... resident of Tarapur, in the Gonda circle, 
entered in the history sheet, came in last evening 
in order to look after a case and stayed in the 
dharamashala of Lala Malik Chand in Mohalla 
Sarai Rahman in this circle. He was watched 
therein and was found present. He will be watched 
throughout his stay.” . 

In the Sessions Court the prosecution pro- 
duced Azimuddin, Constable, P. W. No. 14. 


This witness stated: f 

“I am posted at Chowki Rasalganj, Aligarh. On 
July 24, 1933, at about 7 or 7-30 P? m, 8 person 
came to the Chowki and said that he was under 
Police surveillance and had come from Thana Gonda, 
that he was a resident of Tarapur and would 
stay at night in the dharamshala of Malik Chand. 
He told his name as Kanwal Singh. He told his 
father's name also which I do not regollect. I told 
the Head Constable when he came to the Chowki 
I cannot identify that person as Ihave seen him at 
night in the dark.” 

Abdul Rashid, the Head Constable who 
made the report Ex. 16, gave evidence in 
the Sessions Court. He stated in his evi- 
dence that on July 24, 1933, Azimuddin, 
Constable, informed him that a person who 
gave his name as Kanwal Singh, Jat of 
Tarapur and of Thana Gonda had come and 
told him that he (Kanwal Singh) was under 
Police surveillance and would stay at 
night in the dharamshala of Malik Chand. 
He proceeds: < 

“Azim Uddin told me this at about £-30 Pr. x. I 
went on my round and then to Malik Ohand's 
dharamshala at about 1 a. m. The doors of the 
dharamshala were shut and were chained, from inside, 
I called out Kanwal Singh. One person replied that he 
was present. I did not see that person I went tothe 
Kotwali next morning and made a report of Kanwal 
Singh's arrival whose copy is Ex. 18. I got Ex.17-1 
and 17-2 for inquiry. The report Hx, P. 17 on 
the back of 17-2 was s¢nt by me to Thana Gonda. 
It is in my handwriting I sent it to Thana Gonda. 
Oa the night of July 25, 19°3, also Iwent to the 
dharamshala of Malik Chand. T called Kanwal 
Singh and I got a reply that he was present. I 
did not see the person onthe night of July 25 also. 
Some Constables told me at the Chowki on the 
morning of July 26, that that person had gone, I 
made a report of his departure in the Kotwali.” | 

It appears further from the Police diary 
that the dharamshala was visited by two 
other Constables between the hours of 12 
and 1 onthe night of the July 24-25, 
They also called out the name of Kanwal 
Singh and a voice replied from within 
that Kanwal Singh was ' present. Inder 
Singh P. W. No. 16,is aclerk who keeps the 
register in the dharamshala. He produced 
the register in Court and states: 

“On July 21, 1933, at No. 1651 there issan “entry 
of Kanwal Singh, son of Naubat Singh, Jat of Tara- 
pur. Ix P-18 isthe true copy in my handwriting 
of the entry in the register, I cannot - identify 
the person whose entry was*made in-the, register 
at No 1f51. On the morning. of July 2:, 1:33. .@ 
person came to me and told me that he had got his 
name entered in the dharamshaia register day beforé 
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yesterday, that he was going to-day and that- bis 
departure might be entered. I saw that person then 
[The witness identified Kanwal Singh accused and 
said that this person (Kanwal Singh accused) came 
to get his departure entered on the morning of 
July 26, 1933]. "I cannot say whether Kanwal Singh 
accused was or was not the person who got his 
arrival entered on July 24. A boy who has been 
living in the dharamshala from before came with 
Kanwal Singh accused, to me on the morning of 
July 28. Ram Charan is the name of the boy.” 

‘In cress examination the witness states 
that Ram Charan isthe son of the murder- 
edman. He continues: 

‘This boy told‘me nothing when Kanwal Singh 
told me that his name was entered in the register 
day before yesterday and that he was going to-day. 
The dvor ofthe:dharamshala is closed at 10P. M. 
Tejpal is still the chaukidar in the dharamshala. 
Tejpal is still the chaukidar and was on July 
2! also Five persons stayed in the dharamshala on 
July 24. A katha was held in the temple which 
adjoins the dharamshala on the night of July ?4, 
I was not present in the katha ` A 

The boy Ram Charan referred to by this 
witness was examined by the Court un- 
der s. 540, Criminal Procedure Code. He 
states that he. had been living in the 
dharamshala ‘of Malik Chand for the last 
two jeas and that he was there on the 
night of July -24, 1933. He heard of the 
murder of his: father ‘at 5 P. m. on July 
26, 1933, and immediately started for the 
village of Tarapur, which he reached 
about 11 o'clock at night. He further 
states, 

“Kanwal Singh accused, did not come to the 
dharamshula and did not stay there on the night of 
July 2!, 1933 I did not see him in the day or at 
night on July 25,*aleo. I was reading in my room. 
Kanwal Singh, accused, came tome at 5-i0 a.m on 
July :6, 1928, Hétold me thathe had been staying 
in the dharamshala, since day before yesterday. 1 
told himthatI hed not seen him. He told me that 
he was busy in his work and did not see me.” 

This concludes the evidence which was 
Jed by the prosecution and of the witness 
who was examined by the Court as to 
Kanwal Singh's presence in the dharamshala 
on the night of July 24, 1933. That evi- 
dence is certainly not conclusive that 


Kanwal Singh did spend any partof the - 


night of July 24, there. The only 
proseculion witness who saw Kanwal 
Singh in Aligarhon the night ofthe 24th 
was the Police Constable Azimuddin. He 
states that a man calling himself Kanwal 
Singh reported that he wasgoing to stay 
the night at the dharamshala. The night 
was dark, however, he saysin evidence 
and he could not recognize him. Although 
during the course of the night the dha- 
yamshala was visited by the Head Con- 
stable and others. Kanwal Singh was 
not seen by any of them. The evidence 
is that these.Constables called out his name 


‘held that Kanwal Singh had 


and an answer came from within that 
Kanwal Singh was present. In these cir- 
cumstances, the learned Sessions Judge 
t A failed to 
establish his plea of alibi. Dealing with 
this question inthe course of his judg- 
ment the learned Sessions Judge says; 

“The evidence of Kanwal Singh having been seen 
at Aligarh isthat of Indar Singh, who states that he 
saw Kanwal Singh onthe morning of July 26, 1933, 
and that of Mibi Lal,D. W. No. 4, who as mentioned 
above, has stated tohave seen Kanwal Singh in the 
katha on Dauj of Sawan (July 21, 1933). Mihi Lal's 
evidence cannot be relied upon. The other inde- 
pendent evidence referred to above does not help 
Kanwal Singh, accused, and does not prove Kanwal 
Singh’s presence at Aligarh on the night of the 
occurrence. Onthe other hand, the fact that Kan- 
wal Singh did not see any person who could have 
been produced although a person giving out his name 
as Kanwal Singh went to the chauktiin dark and also 
responded to the call of Abdul Rashid, Head Constable, 
at night from inside the dharamshala without showing 
himself to the Head Constable, shows that a clever 
attempt was made by Kanwal Singh to creat evidence 
of his alibi” 

Upon the evidence which was before 
him the learned Sessions Judge was un- 
doubtedly justified in rejecting Kanwal 
Singh’s plea of alibi. Since the trial in the 
Sessions Court, however, certain facts have 
come to light which entirely alter the com- 
plexion of this part of the case. 


Mr. R. P. Sinha, an Advocate of 20 years 
standing practising at the Bar at Aligarh, 
was Counsel for Kanwal Singh in the 
Sessions Court. Some time after the trial, 
namely, on January 22, 1934, he met the 
witness Ram Charan, Sham Lal's son in the 
Court at Aligarh. He engaged him in 
conversation and asked him to say, now 
that the case was over, whether in fact on 
the night of July 2+, Kanwal Singh, was 
inthe dharamshala at Aligarh. According 
to Mr. Sinha’s statement, Ram Charan replied 
that Kanwal Singh, certainly remained in 
the dharamshala till8 P. m. Realising the 
importance of this admission, Mr. Sinha, 
asked the lad to repeat this statement before 
witnesses, The lad did repeat this state- 
ment before three other lawyers who are 
members of the Bar at Aligarh. The fact 
that Ram Charan had made this admission 
was communicated to Mr. Malaviya, 
Kanwal Singh’s Counsel in this appeal, who 
immediately moved this Court to direct 


_that further evidence be taken, and that 


Ram Oharan be again examined and that 
Mr. Sinha, and the other three lawyers who 
heard Ram Charan’s statement should also 
be permitted to give evidence. The evi- 
dence of these witnesses has been taken 
and itis now before us. 
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Ram Charan denied that he made the state- 
ment with regard to Kanwal Singh's pre- 


sence in the dharamshala which he is alleged . 


to have made by Mr. Sinha, and the other 
three. lawyers. I am convinced not only 
upon the evidence of Mr. Sinha, and his 
colleagues, but upon other grounds, to 
which I shall refer later, that Ram Charan 
was lying when he said that Kanwal Singh, 
was not in the dharamshala on the night of 
July 24,1933. Ihave already referred to 
the evidence of Ram Charan in the Sessions 
Court. 

It will be recollected that he stated that 
on July 26, on hearing of the murder of hig 
father he started from Aligarh at 5 P. m., 
and arrived in Tarapur at 11 p.m. He was 
examined when the additional evidence was 
being taken upon this point. It is clear from 
his answers that he was concerned to 
establish that it was possible to get from 
Aligarh to Tarapur in a period of two 
hours. He is a lad of 17, and he has shown 
wonderful ingenuity in endeavouring to 
explain howit was that he took so long 
himself in going from Aligarh to Tarapur 
on the night of July 26. We have been 
informed that the Kutcha Road, which is 
the direct route from Aligarh to Tarapur, 
in the rains is in a very bad condition and 
that passage by it must necessarily be slow. 
Ram Charan, however, states that he did not 
go by the Kutcha Road, but that he went 
for a part of the distance by the Pucca Road 
and then struck off to the south towards 
Tarapur. When asked to explain why he 
took so long to complete the journey, he said 
that he spent wohours in Aligarh looking 
for anekka, This statement is manifestly 
untrue. When he realized that even that 
was not sufficient to explain the time he 
took to travel from Aligarh to Tarapur, he 
said that the ekka broke down in the way. 
I am convinced taat this witness has not 
told the truth, and it rather appears that 
he has been coached and tutored in his 
evidence. ‘ 

We were requested by learned Counsel 
for the appellants to examine the Police 
diary. An examination of this diary has 
brought to light another important fact 
which was not before the Sessions Judge 
when he decided this case. As aleady noted, 
Azimuddin was the only prosecution witness 
who testified to having seen Kanwal Singh, 
in Aligarh on the night of the July 24. 
He stated, however, in his evidence that the 
night was dark and that the man could not 
be recognized. This, upon the face of it, ig 
unlikely. It is difficult to believe that a 
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Constable would not take ordinary steps: to 


enable him to observe the features of a his- 


tory sheeter who is reported tohim. In his, 


statement which is recorded in the Police 


diary when he made on August 6, 1933,- 


Azimuddin said: 

“ On July 24, 1933, a person who gave himself out 
as Kanwal Siagh, son of Naubat Singh Jat, bad 
character, resident of Tarapur, Police Station Gonda, 
told me that he put up at night in the dharamshala 


of Malik Ohand. I did not know him from- 


before. I can identify him if I see him. As 
regards the night I cannot say who was present and 


who responded to the call. Next day, on July 25,, 


1933, Iagain saw that very man at the outpost,” . 


It will be observed that there ig avery. 


obvious and marked discrepancy between 
the statement which...... 

Azimuddin had made to the Police on 
August 6, 1933, and the evidence which he 
gave in the Sessions Court. In his state- 
ment to the Police he said that he could 
identify the man, and that not only had 
he seen him at night, but he had seen him 
on the following day.. In this‘evidence in 
the Sessions Court he said that he had only 
seen the man in the dark and that he could 
not identify him. No explanation has been 
given by the prosecution for this discre- 
pancy. It has been suggested that ib was 
quite possible that by the time he came to 
give evidence in the Sessions Court, Azim- 
uddin would not have been able to identify 
Kanwal Singh owing to the lapse of time. 
I cannot accept this. suggestion. Kanwal 
Singh was a history-sheeter. He may or 
may not have been known to Azimuddin, 
but Azimuddio undoubtedly, as the Police 
diary shows, sew him not only in the dark 
on the 24th, but in broad day light on July 
25, 1933. On July 26, this Constable must 
have known that Kanwal Singh was being 
named as one of the murderers of Sham 
Lal, and we refuse to believe that he could 
not, in these circumstances, have identified 
Kanwal Singh asthe man he saw on July 
24, in Aligarh. 

It is rather significant that he was not 
asked by Ccunsel for the Crown in the 
Sessions Court to say whether he could 
identify Kanwal Singh or not. [ am 
driven, therefore, to conclude that Azimud- 
din gave false testimony in the Sessions 
Court, and the inference is inevitablethat 
he gave false testimony at the instigation 
of the -prosecution authorities. Indeed no 
other reasonable explanation is possible. 
This conclusion is borne out by another 
fact which an examination of the Police 
diary discloses, As was stated in the evi- 
dence of Indar Singh, one Tejpal was the 


` 


Ne 


1934 


chowkidar on duty at the dharamshala on the 
night of July 24, 1933. Tejpal was not 
called as a witness bv the Crown. No ex- 
planation was offered to the Court as to 
why he was not called. A suggestion has 
been made that the learned Sessions Judge 
was well aware of the existence of Tejpal 
and of the fact that he had made a state- 
ment to the Police. The passage already 
qaoted from his judgment, however, cer- 
tainly does not bear out this suggestion. In 
that passage, in which he discusses the 
evidence as to Kanwal Singh's whereabouts 
on the night of July 24, he makes no re- 
ference to Tejpal. Furthermore, he makes 
no reference to the visit to the dharamshala 
of the other Constables who, according to 
the diary; did visit the dharamshala and 
inquire if Kanwal Singh was there between 
12 and 1 on the night of July 24-25, I 
am bound to conclude, therefore, that the 
fact that:Tejpal had made a statement to 
the Policé which was recorded in the Police 
diary was not brought to the notice of the 
learned Sessions Judge and that he was 
unaware of the fact. 

Now, according to the Police diary, Tejpal 
stated that Kanwal Singh, whom he knew 
arrived and registered at the dharamshala 
at 8 P.M.-on the night of July 24. Tejpal 
states that he was not in the dharamshala 
all night; and therefore, he is unable to 
speak to Kanwal Singh’s movements after 
the hour-of 8 o’clock. This statement of 
Tejpel that Kanwal Singh was in the 
dharamshala at 8 P.M. on the night of the 
24th was vital to the defence case. It was 
a most important piece of evidence bear- 
ing upon “the movements of Kanwal Singh 
on the night of the murder— a piece of 
evidence which was in the hands of the 
prosecuting authorities and which has been 
deliberately suppressed by them. A sug- 
gestion has been made that the prosecution 
authorities who were concerned in the pre- 
paration of the Crown case were inclined 
to the view that Tejpal was not telling 
the truth,-and therefore, they decided not to 
put him into the witness box. I have no 
hesitation in saying that the suppression of 
the fact that Tejpal had made this state- 
ment was in the highest degree improper 
on the part of the prosecution authorities 
There is” no duty upon those who are 
charged with the preparation of a prosecu- 
tion case to produce in Court every person 
examined by the Police. But in a murder 
case where a witness has given evidence 
which supports a plea of alibi taken by 
one of those who have been charged with 
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the murder, that witness ought beyond ‘all 
doubt to be produced. In no circumstances 
should the fact of his statement be with- 
held from the Court. 

The prosecution authorities have no right 
to take it upon themselves to decide whe- 
ther a witness who gives vital evidence of 
this sort is or is not reliable witness. That 
is the function of the Court. The prosecu- 
tion has no right to usurp the function of 
the Court. The conduct of the prosecuting 
authorities in the present case in keeping 
back this piece of evidence is deserving 
of the strongest condemnation. It 
was only on perusal of the Police diary,. 
which the Court is entitled under the ‘Cri- 
minal Procedure Code to examine, that the 
vital fact that Kanwal Singh was in 
Aligarh on the night of July 24, was 
brought to light. 

The defence has produced one witness 
in support of the alibi, namely, Mihi Lal. 
His evidence has been rejected by the. 
learned Sessions Judge. It is doubtful, 
however, if that evidence would have 
been rejected had the learned Judge been 
aware that the fact was that Kanwal 
Singh was inthe dharamshala at 8 P. m. 
onthe night of the 24th. According to 
Mihi Lal, Kanwal Singh attended a katha 
near the dharamshala and was there at 
9 P. M. ‘ 

The learned Government Advocate has 
argued that despite the fact that it now 
must be admitted that Kanwal Singh 
was in Aligarh at 8 p.m. on the night 
of July 24, his alibi is not completely 
established because it was possible for 
Kanwal Singh to have got from Aligarh 
to Tarapur by 12o0’clock about which 
hour the murder was committed and 
back to Aligarh by the morning of 
the 25th. The suggestion that Kanwal 
Singh did do the journey to Tarapur 
between the hours of 8 and 12, we 
find difficult to accept. The suggestion 
really involves the assumption that Kanwal 
Singh was so cunning that not only did 
he arrange to be at and register him- 
self in the dharamshala at 8 P. m. on 
the night of the 24th, but that he 
arranged with some other person to 
answer his name when the Police came 
round to visit the dharamshala during 
the course of the night. This is most 
unlikely. Further I find it difficult to 
believe that the journey from Aligarh 
to Tarapur on a dark night in the 
rains could have been completed in 
four hours. I would observe further that 
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if the entire prosecution evidence is to be 
accepted, tben Kanwal Singh was in 
Tarapur at 10 o'clock because Lakshmi 
Narain and Reoti Jal, both of'whom 
were prosecution witnesses, say that they 
saw him there at that hour. 

After giving this matter careful con- 
sideration, Ihave come to the conclusion 
that the prosecution have come no- 
where near proving that Kanwal Singh 
was amongst the assailants of Sham Lal 
between 12 and 1 o'clock on the night of 
July 24. On the contrary upon the evi- 
dence I find it difficult not to hold that he 
spent the night in the dharamshala and 
that he has established his alibi. There 
can be little doubt that Kanwal Singh 
went to the dharamshala in Aligarh with 
the deliberate purpose of establishing an 
alibi. No doubt he knew that an at- 
tack upon Sham Lal was planned, and 
he expected that if any harm came 

“to Sham Lal, he (Kanwal Singh) being 
history-sheeter and an enemy of Sham 
Lal would be immediately implicated in 
connection with the crime. He therefore 
took steps to ensure that he should 
be absent from Tarapur on the night of 
July 24, and that he should have proof of 
his absence. 

The learned Government Advocate has 
argued that even if it be held that the 
case against Kanwal Singh has not been 
established because of the evidence on the 
plea of alibi, the guilt of the other accused 
has been proved. I am unable to accept 
this contention. If Kanwal Singh was not 
amongst the assailants of Sham Lal, then 
all the eye-witnesses and Sham Lal in 
his dying declaration have given false 
evidence. They have implicated an in- 
nocent man in a murder charge. In view 
of the evidence upon the question of alibi 
it would appear that not only the Police 
Constable, Azimuddin, but the eye-wit- 
nesses have committed perjury. It may not 
be beyond the bounds of possibility that 
Kanwal Singh did arrange for someone to 
answer to his name: during the night of 
July 24-25, atthe dharamshala and that 
he managed to get from Aligarh to Tara- 
pur in four hours. But that is in the 
highest degree unlikely. In any event the 
two prosecution witnesses who say he 
was in Tarapur at 10 P.M. are. clearly 
lying. To put it at its lowest, it is with 
great difficulty that I refrain from saying 
that there is conclusive proof of perjury 
on the part of the alleged eye-witnesses. 
Butif I have difficulty in not holding that 
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these witnesses have committed perjury, , 
I unhesitatingly refuse 
evidence, but theirs, men who have been 
charged with the crime of murder. On 
evidence so tainted and so suspicious no 
Court in my opinion is justified in re- 
cording a conviction. To proceed to con- 
vict on such testimony as if it were 


thoroughly reliable evidence would beto . 


perpetrate a gross miscarriage of justice., 
The result is that the appellants 
must all be acquitted. It may well be 
that amongst the appellants before us 
there are some who were concerned in 
the murder of Sham Lal, and. that 
therefore as a result of our decision 
guilty men go free. For this, how- 
ever, in a very large measure the Police 


and the prosecuting authorities themselves . 


are responsible. The Police are responsi- 
ble because they failed thoroughly to in- 
vestigate one of the most vital points in 
the case, namely, whether there was a 
lantern burning over Sham Lal's cot on 
the night of his murder. The prosecuting 
authorities are responsible in a large, 
measure also because they deliberately 
withheld from the Court evidence which, 


-ought to have been brought to the notice 


of the Court. I am well aware that it may 
be said, and sometimes is said, that the 
Court ought to shut its eyes to. such irregu- 
larities on the part of the prosecuting 
authorities. After all it is argued if there is 
little doubt that accused challaned by 
Police are guilty, the prosecuting authori- 
ties are entitled to do their best to obtain 
a conviction. I unhesitatingly reject any 
such suggestion. That “the end justifies 
the means” is a doubtful proposition in 
any sphere. Emphatically it can find no, 
countenance in a Court of justice. Asa 
result of centuries of experience a code of- 
principles has been evolved which British, 
Courts observe in the investigating of 
criminal charges, in deciding civil dis- 
putes, and generally in the dispensing of 
justice. By rigid punctilious observance 
of those principles the administration of 
British justice has gained a reputation for 
purity and fairness unsurpassed in any 
part of the world. It isthe right of every 
man, be he guilty or innocent to insist that 
he be tried according to those principles. 
Those principles are for the protection of 
the accused, not only against arbitrariness 
on the part of the Court itself, but against 
the activities of a possibly unscrupulous 
prosecuting authority. His Majesty’s Judges 
under the constitution of India are charged 


to convict on no. 
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with the duty of administering the law ac- 
cording to the principles of British justice 
and not accerding to any rules or methods 
which may be adopted by the pro- 
secuting authorities which it is sometimes 
~ sought to justify by reference to the condi- 
tions which may exist in this country or 
in a particular district. No such argument 
can justify the slightest departure from 
principles, which, under the constitution, as 
by law established, the Courts are bound to 
apply. Inthe absence of legislative sanc- 
_tion this Court will refuse to countenance 
“suggestions of deviations therefrom 
which come from those who are 
unacquainted with the principles of 
jurisprudence and who are neither learn- 
ed in the law nor experienced in its 
practice. 
To sum up: in the present case the pro- 
secution has relied on a dying declaration 
~ which contains at least two false statements. 
It has relied on the evidence of four wit- 
nesses Ram Charan and Azimuddin, 
Lakshmi Narain and Reoti, who clearly, 
gave perjured evidence, and upon the evi- 
dence of other witnesses which in all like- 
lihood is perjured so far atleast as it relates 
to the accused Kanwal Singh. It has failed 
to produce reliable evidence on the vital 
question, as to whether a lantern was 
“burning above Sham Lal’s cot. Further 
the statement of one most important 
witness, ‘l'ejpal, was withheld from the 
Court. The suspicion which these facts raise 
against the prosecution case is further ac- 
centuated by the remarkable circumstances 
that although 10 or 12 men conspired to 
murder Sham Lal and did murder him, 
only the appellants were recognized by 
` Sham Lal himself, by the witnesses who 
speak to the conspiracy and to the actual 
assault with this exception that 
one witness states that he recogniz- 
ed also Cbhidda and another. In all 
the circumstancesT am clearly of the opinion 
that the conviction of the accused is not 
justified. 
Kisch, J.—I agree that the appeal must 
“be allowed and the appellants acquitted. 
The several peculiar circumstances about 
the case, which have been set out in full 
by my learned brother, raise a grave doubt 
in my mind as to whether any of the appel- 
lants were in fact recognized by the so- 
called eye-witnesses. I may note in this 
connection that two mere boys, Sheodan 
Singh and Mukhtar Singh, appellants, 
aged about 17 and 15, respectively, the 
‘sons of Padam Singh an old enemy of the 
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‘deceased and some. of the prosecution 
witnesses are among those stated to have 
been recognized. 

Iconcur in the view that the action of 
the prosecution in suppressing important 
facts connected with the piea of alibi of 
Kanwal Singh, appeliant, is most reprehensi- 
ble and consider that an inquiry should 
be made into the conduct of those responsi- 
ble. z 

By the Court.—We set aside the con- 
victions and sentences of the six appellants 
and we direct that they be set at liberty 
forthwith, provided they be not required 
by the authorities ia connection with any 
other charge. We direct that copies of 
these judgments be forwarded to the 
Secretary to the Local Government and to 
the Inspector-General of Police. 

N. Conviction set aside. 





CALGUTTA HIGH COURT 
Civil Appeal No. 1069 of 1934 
February 27, 1934 
MUKERJI, J. 
PROSANNADEB RAIKAT— APPELLANT 
versus 


PURNA CHANDRA SHAHA AND orages— : 


RESPONDENTS. 

Court Fees Act (VII of 1:10), s. 7, (i), Gi), (Gv), (c), 
(xi) (b), Sch, I, Art. L—Surt for enhancement of rent— 
No prayer for recovery of rent—swit governed by 
Art. L— Cenure-holder, if a tenant within s. 7 (xi), (b) 
—"Right of occupancy“, if includes rights of tenure- 
holder 

Where ina suit for enhancement of rent of tenure, 
there was no prayer for recovery of any rent ; 

Held, that for the purposes of court-fees the value 
of the suit was ihe amount to which the 
rent was prayed to be enhanced. Neither s. 7 (i) or (ii) 
nor (iv) 6) of the Court Fees Act governssuch a suit. 
KaliCharan v Kesko Pershad Singh (1), Deokali 
Koer v, Kedarnath (2), Bama Soondery Dassyah v, 
Radhika Chowdhuranit (4), Palaniappa Chetti v, 
Sithravelu Servat (5} and Dhanukdhari Tewari v, 
Manz Sonar (7), referred to. f 

A tenure-holder is a tenant within the meśning 
of s 7 (xi), Court Fees Act, and thej words “right of 
occupancy" used in cl. (b) of the section are to be 
understood in the popular and more’ general sense 
ofa right by virtue of which a tenant remains in 
actual and physical possession as it were of the 
tenancy and so does ot include the right ofa 
tenure-holder. A fenure-holder occupying any 
portion of his tenure is included in the term but 
this would not maķe him anythe less a tenure- 
holder; vide s. 7, sub-s. (4), Bengal Tenancy Act, 
which speaks of a tenure-holder himself ovcupying 
a portion of the land. [p. 756, col. 2.) 

Messrs. Jitendra Kumar Sen Gupta and 


Rajendra Bhusan Bakshi, for the Appeilant, 


Messrs. S. C. Baisak and Rupendra 
Kumar Mitter, for the Crown. 
Judgment.—In the suit which has given 
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Tise to this reference the plaintiff, the pro- 
prietor, prayed for enhancement of the 
rent of the defendants who are tenure- 
holders. The existing rent of the tenure 
was Rs. 32-14-0 as per year, and the prayer 
was to enhance it to Rs. 2,000 a year. 
There was no prayer for recovery of rent 
for any period. The two rival contentions 
urged before me are as follows: 

On behalf of the Government it has been 
contended that the case comes under s.7 
(it), Court Fees Act, 1870: while it has been 
urged cn behalf of the plaintiff, now appel- 
lant, that the computation should be as 
under s. 7 (xi) (b) of the Act. The report 
of the Stamp Reporter was in these words: 

“In such cases court-fees are payable under s. 7, 
para. (i) as in the case of claims for money. The 
plaintiff having claimed rent at this rate can be said 
to be claiming that amount of money. Jf it be said 


that the rent is 4 periodical payment then it would 
come under s 7, para, (i%).” 


The report of the Taxing Officer shows 
that before him the Stamp Reporter relied, 
and perhaps more strongly on s. 7 (iv) (e) 
urging that the suit was to obtain a declara- 
tory order, viz., 

“the liability of the tenure to enhancement, witha 
consequential relief, viz, the finding that the amount 
of ehancement is due,” 

Before me it has not been, as indeed 
‘it cannot be, said on behalfof the Govern- 
ment thats.7 (i) applies, because the suit 
isnot a suit for recovery of money, asit must 
be, to come within that provision. So far as 
para. (ii), 8. 7 is concerned, it is not easy 
to hold that a claim seeking to establish 
a right to maintenance or to annuity ata 
certain amount is similar to a claim seek- 
ing to have the existing rent enhanced to 
a certain figure, though rent, in itself, 
may be a sum periodically payable. I 
agree in the view taken by Das, J., of 
the Patna High Court in Kalt Charan v. 
Kesho Pershad Singh (1), that the words 
“other sums payable periodically” in s.7 
(ii) must be construed as implying sums 
payable in the nature of maintenance and 
annuities upon the rule of ejusdem generis, 
a view which has been maintained in later 
decisions of that Court. It is true that suits 
for arrears of rent are suits for money with- 
in's. 7 (i) but that is not because arrears 
of rent come within the expression ‘‘arreais 
of ‘other sums” used in that paragraph but 
within the -word ‘‘money” used therein. 
The word “money” used in that paragraph 
includes and therefore is of wider import 
than the several items mentioned within- 


(1) 51 Ind. Cas, 15; A IR 1919 Pat. 541; 4 P LJ 
561. 
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brackets in that paragraph. “Maintenance” 
is a term which is well understood and 
needs no explanation importing ordinarily 
a conception of amounts payable for life to 
a person by virtue of his standing in a 
particular relationship with somebody 
else, and though the obligation to make the 
payment may often be defined in a con- 
tract, the original relationship which gives 
rise to the obligation is not necessarily 
contractual, 

“ ‘Annuity’ isa yearly payment of a certain sum of 
money granted to another in fee for life or years 
charging the person only: see Co, Litt.144 (b)” : 

Rent though payabie periodically, is pay- 
able on account of a relationship of land- 
lord and tenant which in its nature is 
essentially contractual and so represents a 
consideration which has got its counterpart. 
The contention of the Government in my 
opinion is not well founded. Section 7 (tv) 
(e) also, in my opinion, cannot apply, for 
there is no consequential relief really asked 
for in the case even if it is conceded that 
what is asked for is in the nature ofa 
declaration. Alihough various forms of 
declaration may be asked for as ancillary 
to a prayer for a consequential relief a 
declaration without any prayer for a con- 
sequential relief in order to be maintain- 
able must be only a declaration that the 
plaintiff is entitled to a legal character 
or to any right to any property: Deekali 
Koerv. Kedarnath (2). The prayer in the 
present case cannot be construed as for a 
declaration of that character and so Sch. II, 
Art. 17 also, in my opinion, will have no 
application, 

The contention of the plaintiff-appellant 
also, in my opinion is equally untenable. 
Paragraph (xi), s. 7 deals with certain 
suits between landlord and tenant. When 
the Court Fees Act of 1870 was enacted- 
there was before the Legislature Act VIII 
B. ©. of 1869 which was only a reproduc- 
tion of Act X of 1859 with its proce- 
dural portion amended. The latter Act 
was an Act to amend the law relating to 
the recovery of rent in the Presidency 
of Fort William in Bengal. There was no 
other Act of the legislature relating to the 
law as to landlord und tenant in other 
places. Even a cursory examination of the 
provisions of para. (xi) of s. 7 will satisfy 
one that the draftsman of the paragraph 
had before him either Act X of 1859 or 
Act VIII B.O. of 1869. In para. (xi), 8. 77 
the word “tenant” is used and that word’ 
must necessarily be taken as implying all- 


(2) 15 Ind. Oas. 427; 39 O 704: 160 W N 838. 


ú 


CN 
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, Which also, altered the word 
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kinds of. tenants. But in the different. 
clauses of the paragraph the word “tenant” 
wherever used, has either been left unqua- 
lified or has been qualified by other words 
or expressions. In cl. (a) the word “tenant” 
has been used without any qualification; 
incl. (b) we find the exprsssion ‘tenant 
having a right of occupancy;” in cl. (e) 
appeared originally the expression ‘‘oc- 
cupancy of land from which a tenant has 
been illegally ejected by the landlord.” 
Clause (cc) was introduced by Act VI of 1905,, 
“Jand” to 
“immovable property,” in cl. (e) and. also in 
ihe. last sentence of the paragraph. Jt is 
not. hecessary to set out here the history 
of law asto.landlord and tenant prior to 
Act ‘X/0f:1859; much of it, so far as Bengal 
is concerned, will be found in the judgment 
of Trevor.J., in Thakooranee Dossee. v. 
Bisheshur Mookerjee (3). But it is important 


~- to note that. . . 


“the, ex ression tight of occupancy was used for 
the ‘first time by ths legislature in 1859 and instead 
of the classification of ratyati into the khud kast and 
paikast,-& new one was introduced less complex 
in character and with incidents more favourable 
to the cultivating classes. Possession and cultivation 
of land' and payment of rent were all that were 
necessary to confer on: that raiyat this right of 
occupancy (vide Mitra on Land Law of Bengal, 
Edn. 2, p. 337)." 

I have quoted the extract only to show 
the cardinal elements in the conception 
of a “right of occupancy”. There is no 
reason why ‘the word “ienant" used in 
para. (iz), s. 7 should be understood in a 
sense, that is to say, as tenants in respect 
of agricultural and not of non-agricultural 
tenancies, But when one comes to read 
the clauses of that paragraph as they stood 


~in the Court Fees Act of 1870 one cannot 


fail to find that most of the clauses were 
drafted with a view to be applied to some 
particular class or classes and not others out 
of the five classes of tenants contemplated 
by Act X of 1859 or Act VIII (B. O.) of 1869 
and also to some of the different classes of 
suits which were .contemplated by those 
Acts. 
quéstion to be considered is whether or 
not the legislature in enacting the Court 


Fees Act of 1870 and using therein the . 


words ‘occupancy’ in s. 7, cl. (ix), and “right 
of occupancy” (in s.7, cl. (x),(b) and Sch. I, 
~Art. 5) intended to limit the meaning of 
those words to the sense in which the expres- 


sion “right of occupancy” was used in those . 
Acts or in the later Act of the legislature, , 


e. g., the Bengal Tenancy Act of 1885. To 


make the question further clear I think T 


(8) 3 WR Aeb10P20 | 
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may give anexample taken from Act VIM 
(R. ©.) of 1869 itself, which is to my mind 
pertinent. In that Act, on the question of 
enhancement, there are ss. 14 and 15 apply: 
ing to the case of a ratyat holding with- 
out or-on expiry of a written engagement, 
there is s. 16 applying. to ‘dependent 
talukdars or intermediate tenure-holders, and 
there is also s. 18 applying to- the case -of 
raiyats having a right of occupancy.: ‘Ina 
suit for enhancement under that Act, was 
s. 7, cl. (ix) (b) intended to apply -nly if 
the suit was under the last mentioned: 
section ? 

Now although the expression “‘right of 
occupancy” was not used by the legislature 
anywhere inits statutes prior to Act X of: 
1859, the expression itself was not. un~ 
known. It has a meaning which was well 
understood and which was more compre- 
hensive than what it received from the 
legislature. in. that Act. In this connec- 
tion I cannot do. better than refer to the 
decision of the Judicial Committee deliver- 
ed by-Sir Richard GColvillein Bama Soon- 
dery Dassyah v. Radhika Choudhurant 
(4). The suit in that case was com- 
menced before Act X of 1859 had come into 
operation. Dealing with the right of a 
Bengal Zemindar to enhance the rent of 
rent paying lands within. his zemindart, 
their Lordships explained the nature of ` 
his right and said: Do ; 

“Tg (2. e. a suit to enhance the rent) assumes that . 
the defendant has some valid tenure or right of 
occupancy in the land which forms the subject of , 
the suit.” ` DoR A AE, 

Also i ak 

“Regulation 8 of 1793 however doas not apply 
a uniform rule toall tenures and rights of occu- - 
pancy. It may be broadly said that it divides 
them into two great classes, viz., taluks within’ the ` 
meaning of the Slst section and ryotty and other 
under-tenures for which \provisionis made by the ' 
49th section.” ; ‘ : ; 

Again, pe f 

“In the present suit the respondent has come . 


. into Gourt treating. the defendants to the suit as 


ryots having a right of 
at a variable rent.’ A 

This judgment, in my opinion, plainly in-: 
dicates that there.was a popular meaning.” 
attached. to the. expression “right of occu- 
pancy” wider than the meaning it came‘to- 
have in Act X of 1959 and including such 
meanings as were subsequently given to - 
it by other. Acts of the legislature. Atthe 
same time as the judgment also indicates, 
there was also a distinction between ‘‘ten-- 
ures” and “right of occupancy” the latter . 
expression denoting such . rights, under. 

(4)13 MIA 2484 BL RPO8;13 WRP Ol]; 
3 Suther 293; 2 Sar. 524, : 


occupancy ‘in certain lands 


s 
s 
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which a tenant could be in actua) physical 
possession as it were of the subject-matter 
while by the former word a superior interest 
was meant. Tam of opinion that it was in 
this sense that the expression ‘right of 
occupancy” was used by the legislature in 
the Court Fees Act of 1870. 

In cl. (e) the word ‘occupancy’ has been 
used but it has not been said “frem which 
a tenant having a right of occupancy has 
been illegally  ejested” but only “from 
which atenant has been illegally ejected;” 
and therefore the application of this clause 
im my Opinion was not intended to be 
limited to ryots with occupancy right. In 
other words, in my opinion the clause was 
not Intended to be confined to cases 
arising under the proviso to s. 12, Act VIII 
(B. C.) of 1869. I think L should agree in 
the view taken by the Madras High Court 
that the words “occupancy of land” and 

ejected” are properly applicable to the 
case of ryots or persons in actual phy sical 
possession rather than to others who hold 
superior interests: see Palaniappa Chetti 
v. Sithravelu Servai (5), at p. 16%. The ex- 
pression “right of occupancy” has also been 
ured'in Sch. II, Art. 5, Court Fees Act, 1870, 
and as used there the expression must include 
the interest of an occupancy ryot: Bibi Nur 
jahan v. Morfun Mandal (6), though I am not 
of opinion that it can be read as being synony- 
mous with a “right of occupancy” under 
any of the Acts relating to landlord and 
tenant. I am, therefore, of opinion that the 
plaintifis-appellants’ contenticn cannot te 
acceded to. 

The question then is by what provision 
of the Court Fees Act, 1870, should the 
present suit be governed. I am disposed 
to take the view” that the suit is based 
upon a plaint not otherwise provided for 
in this Act within the meaning of Sech. |, 
Art. lof the Act. The value of the suit, in 
my opinion is the value of the relief asked 
for, namely, the enhancement which has 
been claimed. A claim forenhancement of 
rent 18 1n one sense a claim for assessment of 
fair and equitable rent; indeed s. 7, Bengal 
Tenancy Act, itself says that the rent may 
be enhanced up to such limits as the 
Court thinks fair and equitable. In the 
case of a claim for assessment of rent where 
the tenancy isa yearly one it has been 
held that Sch. I, Art. 1, applies and that 
the value of the claim is the value of one 
year’s rent: Dhanukdhari Tewari v. Mani 

(5) 31 M 14,17 M L J 478, 

(6) LOL RQ, 

“page of 31 M.Ed] 
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Sonar (7). I see no reason why the claim 
for enhancement should not be dealt with 
on the same footing. [am of opinion that 
court-fees should have been paid on the 
plaint on Rs. 2,000, minus Rs. 39-14-0, and 
that the court-fees payable on the memo- 
randum of appeal should be on Rs. 2,000 
minus the amount up to which the rent was 
enhanced by the Court below. 

My answers to the questions formulated 
by the Taxing Officer are the following: (1) 
a tenure-holder is'a tenant within the 
meaning of s. 7(xi)-and the words “right 
of occupancy” used in cl. (b) of that sec- 
tion are to be understood inthe popular 
and more general sense of a right by 
virtue of which a tetiant remainsin actual 
and physical possession as it were of the 
tenancy and so doesnot include the right 
of a tenure-holder.. (2) Yes. This would 
not make.him any the less a tenure-holder, 
vide a. 7, sub-s. (4), Bengal Tenancy Act, 
which speaks of a tenure-holder himself 
occupying -a portion of the land. (3) Under 
Art. 1, Sch. I of the Act as explained 
above. 

D. Order accordingly. 


(7) 109 Ind, Cas, 913;:A I R 1927 Pat, 123; 6 Pat, 17; 
S PLT 318. 


. _ MADRAS HIGH COURT 
Civil Revision Petition No. 196 of 193+ 
August 17, 1954 - 
RAMESAM, J. 
KOMMURA. VENKATA RAO— 
- PETITIONER 
versus 
KORELLA SESHARATTAMMA— 
RESPONDENT. Aie 

Court Fees Act(VII of 1870), s 7, cls Gii), (iv) (a)— 
Suit for declaration that plaintiff isthe real owner 
ofipromissory noteand for recovery of note—Valuation 
and court-fees, : , 

A suit for declaration that the pergon really in- 
terested in certain promissory notes is the plaintif 
and not the defendant though they standin the 
defendant's name and’ for recovery of the notes but 
not for recovery of “the money due, on the notes 
falls within the purview of s. 7, cl (iv) (a) of the 
Court Fees Act and not cl. (iiè) and the plaintiff has 
not got to pay court-fees on the value of the 
notes, ` 7 

He has only to state the value at which he values 
the relief sought and pay. court-fees thereon, 


Pi 


Petition under s. 115 of Act V of 1908,- 


praying the High Court to revise the 
order of the Court of the Subordinate 
Judge of Tenali, dated January 26, 1934, 
in O. 5. No. 20 of 1932. 

Messrs. V. Subramanyam and V. Satyana- 


` 


[9 


» 


° 


1934 
a B. Satyanarayana, for the Respond- 


NATHU LAL v. 


ent. 

Judgment.— Ido not agree with the 
view taken by the Subordinate’ Judge and 
the Court-fee Examiner. This suit is for 
a declaration that the person really inte- 
rested in the promissory notes is the 
plaintiff and not the defendant though 
they stand in the defendant's name and 
for recovery of the notes but not for the 
recovery of the money due on the notes. 

The makers of the notes are parties so 
mhal the finding may be binding on them 
also. 

Section 7, c]. (iv) (a) of the Court Fees Act 
is the clause applicable and not cl. (iii) as 
the Subordinate Judge seems to think. 

Under s. 7, cl. (iv) (a), Court Fees Act, the 
plaintiff has not got to pay court-fees 
onthe value of the notes. The value of 
the notes is not the--money due on the 
notes. Their value is only evidentiary. 
The plaintiff has got to state the value 
at which he values the relief sought. He 
has stated it to be Rs. 500. 

I set aside the order of the Subordinate 
Judge and find that the plaintiff has not 
to pay additional court-fees. 

I do not see that I should’ make the 
respondent liable for the costs. I am not 
able to see that I can make any other per- 
son liable for costs. 

There will be no order as to costs (in 
this petition). 


A. Order set aside. 


ALLAHABAD HIGH COURT 
Second Civil Appeal: No. 339 of 1932 
_ May 45-1938 
Co.uistgEe, J. 
NATHU LAL AND oTdees—Pcatntirrs 
—APPELLANTS 
versus ; 
DAL CHAND AND oriees—DEFENDANTS 
— RESPONDENTS. 

Registration Act (XVL of 1908), s. 17 (d)—Ap- 
plicability of, to lease for one-year only—Civil Proce- 
dure Code (Act V of 1903), ss 64, 100—Letting out of 
land during attachment on nominal rent, whether 
“ contrary to attachment "Findings of fact, when 
can be reversed in second appeal. 
` The very words ‘reserving ayearly rent” nega- 
tive the contentidn that a lease for one year only was 
contemplated under cl. (d, 8, 17, Registration Act 
Jivraj Gopul v. Atmaram-Dayaram (1) “and Seetha~ 
rama kaju v. B. Puntulu 2., referred to. 

Letting out of lands while under attachment even 
for a nominal rent bya landlord is “contrary to 
attachment’ within the meaning of s. 64, Oivil Pro- 
cedure Code. : 
‘} indings of fact would ordinarily bind the High 
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Oourt in second appeal; but it has power to reverse 
them if they appear to be based on reasoning 
which is manifestly wrong. 


S. O. A. fromthe decision of the Sub- - 
Judge, Budaun, dated February 4, 1932. 

Messrs. Shiva Prasad Sinha and Shankar 
Sahat Verma, for the Appellants. 

Messrs. N. P: Asthana and B. N. Sahai, 
for the Respondents. 


DAL CHAND 


Judgment. -The appellants in this 
appeal were the plaintiffs in a suit for 
possession of certain agricultural plots and 
for profits. It appears that one Durga 
Prasad had a decree against a zamindar 
of the name of Shiva Prasad. In execution 
proceedings the decree-holder on February 
19, 1926, attached Shiva Prasad's haggiyat 
in which the plots in suit were included. 
The then tenanis of the plots in suit were 
paying a. rent of Rs. 93. But they were 
ejected by Shiva Prasad on May 23, 1926. 
On July 22, 1926, Shiva Prasad gave a 
lease of these plots to the defendants for 
one year at a rent of Rs. 20 plusa nazrana 
of Rs. 500. On January 28, 1928, the 
property was sold at auction and was pur- 
chased by the plaintiffs. It was pleaded 
on behalf of the plaintiffs that the defen- 
dants were in wrongful possession of the 
plots in suit and were liable to be dis- 
possessed and to pay mesne profits by 
way of damages. The defence was that 
the defendants had entered into a lawful 
contract of tenancy and that the relation- 
ship of landlord and tenant was existing 
between themselves and the plaintiffs. 

The Courts below have dismissed the 
suit. The lower Appellate Court finds 
that Shiva Prasad leased the plots in suit 
to the defendants in the ordinary course 
of managing his zamindari and that they 
are statutory tenants in the said plots, 
The latter finding is in accordance with 
the finding of the Revenue Court to which 
the question whether the relationship of 
landlord and tenant existed between the 
parties had been referred. The first point 
which is taken before mein second appeal 
is that the lease is inadmissible by reason 
of the fact that it has not been regis- 
tered. 

This plea does not appear to have been 
argued in either of the Courts below and 
even inthe grounds of appeal before ths 
lower Appellate Court it was not speciti- 
cilly raised. Bat since it i3 apoini of 
law there’ is nothing to prevent it being 
raised forthe first timein second appeal. 
Counsel for the plaintiff argues - that tha 


with this contention. 


758 


‘in-suit.isalease ‘reserving a yearly 
Trent” as contemplated bycl. (d), s: 17, 
Registration Act. Iam unable to agree. 
It. was held by a. 
the Bombay High Court in 


NATHU LAL V. 


Bench of 


. Jivraj Gopal v. Atmaram Dayaram (1), that 


_ as contemplated by s. 17, cl. (d), Registra- 


ù 


. Madras High Court 


a lease on which a yearly rent is reserved 


tion Act, must be one which on a -proper 
construction of it would create a tenancy . 
from ‘year to- year.. And in Seetharam | 
Raju v. B. Pantulu (2), it. was held by.the 
that. a lease for one 


: year only does not’ require to be registered 
. under cl. (d) 8.17. The very. words “‘re- - 


. me 
. 8. 64, Civil Procedure Code. 
‘pellate Court has found that the defen- 


serving a yearly rent” negative the con- 
tention that a lease for one year only was 
contemplated. under cl. (d), s. 17. 

The other plea which is taken before 
is that the lease was void under 
The lower Ap- 


. dants are statutory tenants, and that their 


- possession of the plots in 


. fact which would ordinarily > 


suit was not. 
These are. findings of 
bind this 
appeal but this Court 


tainted by fraud. 


Jourt in second 


: has power to: reverse a finding of fact if 


. it appears to 
. reasoning which is 
. The lower Appellate Conrt has remarked 


the Court,.to be based on . 
manifestly wrong. 


as follows: . dy as 
“Considering that the rent reserved by the lease 
was almost one-fifth of the rent paid by the 


former tenants, a strong presumption arises that 


Shiva Prasad executed: the lease: with fraudulent 


~ intent.” 


But the learned Judge goes to remark that 


: in a sale-déed executed by Musammat Misri, 


. the widow of Shiva Prasad 


on January 


. 2, 1922, there is a mention that the rent 


“and that the real rent for: which the’ plots 
‘dispute were let outto the defendants was Rs, 92 


.of these plots is Rs, 92.per annum and he 
‘Bays: | baie des 
' “Iam therefore inclined to think tat the rent 


of Rs. 20 per year shown. in the lease’ was bogus 
in 


ta year” +s - 


: " This mention ‘of Rs. 92in the sale-deed 
of January 3, 1928,. cannot, in any way, 

; l 
. was given to the defendants. , 
. vious that tha only rent which the plaintiffs 


avail to alter the terms of the lease-which | 
It is ob- 


are entitled to realize from the defendants 


‘is Rs. 20 per annum.. Under . s. 64, Civil | 
‘Procedure Code, it is enacted that, where . 


‘an attachment :has been made, any private 


. transfer: of any interest therein contrary 


to such attachment, shall be void as 


-against all: claims enforceable under the . 


“BA BSI ot tas 
= (27M 27, o 


Pic 


that 


_ force, And 


. the old Civil. Procedure, Code, 


““geizure or by written order duly 
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attachment. Inthe case of Debi Prasad 
v. Baldeo (3), itwas held by this Court 
an agricultural lease made by a 
judgment-debtcr of property under attach- 
ment was an alienation which was .void 


. by reason of the provisions contained in 


Civil Procedure Code then in 
in the case of Dinobandhu 
Shevo Chowdhury v. Jagmaya Das (4), their 
Lordships of the Privy Council remarked 
that s. 276, Civil Procedure Oode, did.not 
render void transactions which in no’ way 


s. 276, 


. prejudiced the auction-creditor, but, that 


transactions as 
Section ,276 of 
read as 


it did render void such 
were prejudicial to. him. 


follows: : . i . 
“When attachment has been made by actual 
: intimated and 
made known in manner aforesaid, any private 
alienation of the property attached, whether by 
sale, auction, mortgage or otherwise and any 
payment of the debt or dividend or a delivery of 
the share, to the judgment-debtot during the 
continuance of’ the’ attachment, ‘sliall be+void 
as against all claims enforceable under. the at- 
tachment.’ gett oh at 
‘Under s.. 64 of the present . Civil Proce- 
dure Code the position is clarified. Under 
that section it has to be, shown that the 
transfer was “contrary. tothe attachment,” 


which isthe same thing as saying that 


. it must be prejudicial to the. interests, of 


the attaching creditor. or --the,,, auction- 


; purchaser. This is conceded by Counsel 


for the defendants but he pleads -that the 
transaction .in question was nothing more 
than an act performed by Shiva Prasad 
in the ordinary and natural course of his 
management ofthe property andthat the 
execution. of the lease -mas therefore not 
“contrary. to the'-attachment” within the 
meaning of ‘the “section. ’ I firid* myself 
unable to accept this view. On the date 
of attachment, 4. e., on February 29, 1926, 
the plotsin suit were being held by tenants 
who were paying Rs. 93, as rent. Two 
“months later Shiva Prasad ejected them 
and òn July 27 he let ‘in ‘the: defen- 
dants on a rcminal rent of Rs. 20, but at 
the same time put into his“ own pocket a 
nazarana of Rs. 500.: The new ‘Tenancy 


- Act, under which statutory . rights were 


created came into forcë in the first:week 
of September and ‘it,must have been a 
matter: -of common knowledge. .among 
agriculturists that the Act - was’ likely. -to 


“pass into law at an early date ‘and that 
_statutory rights would be created under 


(3) 18 A123; A W N 1896,13. © 0 US 
© (4) 29 3 154;29 1 49;6 OWN 209; 4 Bom LR 
238;,12,.M L,J 73; 8 Sar. 217(P O) 8 
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it. Thus when the plaintiffs bought this 
property at auction they found the plots 
in suit in the occupation of statutory te- 
nants who were paying rent at a rate 
the letting 
value of the land. It is true that the 
plaintiffs might have the rent enhanced 
through the Court but admittedly the 
extent to which it would be enhanced 
would fall short of Rs. 90. In my opinion 
this act of Shiva Prasad was “contrary 
to the attachment” within the meaning 
of s. 64, Civil Procedure Code. I accord- 
ingly allow this appeal and set aside the 
decree of the lower Appellate Court with 
costs. The lower Appellate Court will 
now proceed to trythe remaining issues 
in suit, 4. e, issues Nos, 3 and 4, and will 
aa decide the appeal according to 
aw. 


Permission to file a Letters Patent Ar 
peal is granted as prayed. 
Basa Appeal allowed. 


PATNA HIGH COURT 
Appeals Nos, 138 of 1932 and 8 and 28 of 1$33 
September 4, 1934 
CourtNney-TERRELL, C. J, AND 
VARMA, J. 
GOBINDA CHANDRA PATNAIK 
í AND ANOTHER — APPELLANTS 
versus . 
Rant HARSA MUKHI DASI— 
RESPONDENT. 

Land tenures —Classification of sarbarakaris into 
maurasi and miadi—Frotection of rights of proprietors 
among others —Miadi sarbarakare, if can claim perma- 
nent and heritable right. ‘ 

The distinction between .“maurasi sarbarakeri” 
and “miadi sarbarakari” consisted only in this that 
the former had a permanent and heritable interest 
while the latter had a temporary tenure during the 
continuance of the lease. ‘Sarbarakars" who were 
found to be in possession of the tenures from genera- 
tion to generation before 1€03 were classified as the 
“maurast sarbarakars” while those who could not 
prove the existence of sucha tenure but who had 
nevertheless been found to be in long possession of 

-the tenures and were in  podsession at the time of 

the settlement were recorded as ‘miadi sarbarakars"’. 
Therefore the status of “miadi sarbarakars under the 
first Provincial Settlement of 1837 was of a temporary 
nature during the continuance of the lease, The 
period of the first settlement was extended by 30 
years and continued up to 1897 when a fresh settle- 
ment began. The classification of “sarbarakars” 
into “maurasi” and “miadi” (which means for a fixed 
term) must be construed to have been made with a 
view to protect the rights of proprietors among 
others. Government reserved to themselves rights in 
regard to public revenue. 

“Miadi sarharakars" cannot claim any permanent 
and heritable right by being treated as i 

ors, ‘If they have come to ba noted as “sub-proprig - 


GOBINDA CHANDRA V. HARSA MUKHI DAM 


sub-proprie- ` 


759 


tors" in the Survey and Settlement Records, this 
fact will not alter theirstatus as conferred on them 
by the document of their title, viz. their kabuli- 
yat. f 


Appeal from the decision of the Addi- 
tional Sub-Judge, Cuttack, dated June 30, 
1932. 

Mr. G. P. Das, for the Appellants. 

Messrs. P.. R. Das, S. M. Mullick and 
N.C. Ghosh, for the Respondent. 

The Government Pleader, for the Secre- 

ary of State. 

Varma, J.—The plaintiff-respondent in 
her capacity as the executrix of the 
estate of the late Raja M. C. Singh 
Bahadur, O. B.E, brought a number of 
suits to recover khas possession of certain 
lands by ejectment of defendants there- 
from and for mesne profits. According 
to the valuation of the different suits, six 
of them were filed in the Court of the 
Second Munsif at Puri, while four other 
suits were filed in the Court of the Sub- 
ordinate Judge, Cuttack. In both the 
Courts all the suits were tried together 
and the plaintiff was unsuccessful in her 
action throughout. She then preferred 
two sets of appeals, respectively, from the 
decisions of the Munsif and the Sub- 
ordinate Judge, and in respect of the 
three appeals with which we are at 
present concerned the lower Appellate 
Court has reversed the decisions of the 
trial Courts and decreed the plaintiff's 
suits. The defendants of these three 
suits are now the appellants before this 
Court. Second Appeals Nos. 138 of 1932 
and 86 of 1933, respectively, arise out of 
the decision of the Subordinate Judge 
in Title Appeals Nos. 147 and 146 arising 
out of Suits Nos. 167 and 208 disposed 
of by the Munsif; and Second Appeal 
No. 28 of 1933 arises out of the decision 
of the District Judge in Title Appeal 
No. 53 which arose from Suit No. 29 
disposed of by the Subordinate Judge. 
It may be noted here that in respect of 
one out of the four suits tried in the 
Court of the Subordinate Judge, on 
account of higher valuation the present 
plaintiff-respondent had already preferred 
an appesl to this Court which was heard 
and disposed of by my Lord the Chief 
Justice and Kulwant Sahay, J., and 
their Lordships’ decision is reported .in 
Harsamukhi Dasi v. Parsuram Bidhar Rai 
D). 
| lihe facts of the case are briefly these: 
The. predecessors-.of the deceased. Raja 

CHAH Tid Oas 349; AI R 1933 Pat. Ti; LL: Pag, 


.151; Ind, Rul, (1933) Pat, 63. 
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M. C. Singh Bahadur of Paikpara had 
purchased the villages in dispute in the 
year 1809 but as they refused to take 
settlement of the estate from the British 
Authorities in the period which preceded 
and followed the first settlement of 1837 
the estate had been declared recusant. 
Under the orders then made the collec- 
tion of the revenue had been placed in 
the hands of “sarbarakars” by the authori- 
ties and the owners were given a small 
property by way ofmalikana’ of the 
revenue in recognition of their proprietory 
right. In the year 1900, Mr. R. Mitter, 
Barrister-at-law, who happened to be the 
Receiver of the estate decided that the 
period of recusancy should he terminated 
and he accordingly took settlement of the 
estate from the Collector executing a 
kabuliyat. Theterms of the kabuliyat are 
to be found in Vol. 2 of Mr. Maddox's 
Report at p. 267, and some of the con- 
ditions are, that the signatory or the 
executant is at liberty to sell, alienate or 
otherwise transfer the whole or any share 
of the estate, that he is liable to pay the 
Government revenue kist by kist accord- 
ing to the kisbandi endorsed; that he is 
to respect the rights of all tenure-holders, 
raiyats, under-raiyats and other tenants 
28 recorded in the settlement and not to 
_ collect from them any higher rents: than 
those recorded in the present settlement 
proceedings, otherwise than after legal 
enhancement that he is to realise the 
amounts due from proprietary tenure- 
holders and to respect customary rights 
and special incidents of their tenures, and 
to pay the whole revenue of the es- 
tate whether or not he is successful in 
collecting any amount of the proprietary 
tenure-holders: that on the expiry of the 
‘period of settlement he or his legal represen- 
tatives have theright to a renewal of the 
settlement on the revenue that may be then 
fixed, and on failure to take such settle- 
ment, will be entitled to receive malikana 
„at the usualrates. In the} kabuliyat it was 
stated that the settlement was made in 
anticipation of the sanction of the higher 
Revenue Authorities and a breach of the 
conditions specified would render the estate 
liable to beresumed by the Collector under 
khas management the signatory remaining 
entitled only to malikana. The kabuliyat 
is dated 190]. The case ofthe plaintiff was 
that the defendants who happen to be miadi 
sarbarakars in these cases have no right to 
remain on the land after the period of their 
last lease which was for the period from 1897 
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to 1927, and as such, she claims to recover 
khas possession of the property on ejecting 
the defendants. In Second Appeal No. 138 
of 1932 the plaintiff sought to eject the 
defendants from the “miadi sarbarakari” 
of village Anjira Keotpad in Tauzi No. 270 
of the Puri Collectorate; in Second Appeal 
No. 8 of 1933 the prayer was to eject the 
defendants from Taluk Krushna Chandra 
in Mauza Hathia bearing Tauzi No. 269; 
and in Second Appeal No. 28 of 1933 the 
property from which the ejectment of the 
defendants was prayed for is Mauza Garh 
Sanput in Tauzi No. 270 of the Puri Col- 
lectorate. The defendants pleaded that 
although they are described as “mindi 
sarbarakars” their interest in the property 
in the suits was that of a permanent nature 
and in some of the survey papers they have 
been mentioned as sub-proprietors, and 


therefore the plaintiff had no right to eject - 


them. 

Indeed the only question for decision in 
these appeals is whether or not the defen- 
dants-appellants are liable to ejectment by 
the plaintiff-respondent. 

The kabuliyat of the defendants-appellants 
giving them the status of “miadi sarbara- 
kars“ extended over the period 1897 to 
1927. The origin and incidence of the 


“surbarakart” rights have been fully con- ` 


sidered by my Lord the Chief Justice in 
dealing with the case which, as stated 
above, has already been disposed of in 
Harsamukhi Dasiv Parsuram Bidhar Rai 
(1). It appears from the history of the tenure 
as given in Mr. Tyabjee’s History of 
Orissa and from Mr. Maddox's Report that 
at the time ofthe firat Provincial Settlement 


which commenced inthe year 1837 certain | 


well-defined principles were laid down by 
the Government as regards the recording 
of such tenures. The tenures were classifi- 
ed into “maurasi sarbarakart” and “miadi 
sarbarkari” besides other kinds of sarbara- 
karis. The distinction between “maurasi” 
sarbarakarit” and ‘miadi sarbarakari” 
consisted only in this that the former had a 
permanent and heritable interest while the 
latter hada temporary tenure during the 
continuance of the lease. ‘“Sarbarakars” 
who were found to be in possession of the 
tenures from generation to generation before 
1803 were classified as the ‘maurasi 
sarbarakars’ while those who could not 
prove the existence of such a tenure but 
who had nevertheless been found to bein 
long possession of the tenures and were in 
possession at the time of the settlement 
were recorded ag "miadi sarbarakars,’ 


Fi 


Za 


a 


‘absolute proprietorship. 
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Therefore the status of “miadi sarbarakars 
under the first Provincial Settlement of 1837 
was of a temporary nature during the conti- 
nuance of thelease. The period of the 
first settlement was extended by 30 years 
and continued up to 1897 when a fresh 
settlement began and wherein the predeces- 
sors of the defendants were again recorded 
as “miadi sarbarakars.” 

The interest acquired by the defendants 
under the kabuliyat of 1897 cannot, therefore, 
be other than that connoted by the term 
“miadi sarbarakar” in the first Provincial 
Settlement of 1837. There is no reason to 
suppose that there was any alteration in 
thestatus of a “miadi sarbarakarv” by 
the subsequent Settlement of 1897. The 
lower Appellate Court has found that the 
defendants have failed to prove that their 
predecessors-in-interest held the “miadi 
sarbarakart” tenure before the first Pro- 
vincial Settlement of 1837; but even assum- 
ing that the defendants or their predeces- 
sors held any suchright before 1837 it will 
not improve their position inany way inas- 
much as there is nothing toshow that they 
had any right of a permanent and heritable 
nature. ‘The British sway extended over 
Orissa from the beginning of the ninete- 
enth century and the plaintiff's predecessors 
purchased the villages in dispule in the year 
1809. Since the plaintiff's predecessors re- 
fused to take settlement from the British 
Authorities, their estate was declared recus- 
ant yet nevertheless they. continued to be 
regarded as the proprietor and used to 
réceive malikana. There is no proof of any 
permanent right having been created by the 
Government in respect of the property 
in dispute to the prejudice of the plaintiff's 
The defendant's 
kabuliyat expired in 1927, and they do not 
appear to have acquired at any stage any 
right other than that ofa “miadisarbarakar.” 
From the very nature of their tenure the 
defendants cannot claim to have acquired 
a permanent and heritable right in the pro- 
perty in dispute. 

It has been argued on behalf of the defend- 
ants-appellants that during the last settle- 
ment operations of 1928 they are described 
as sub-proprietors in the Provincial /chewats 
and khatians, and that ths practice of 
paying rent tothe landlord instead of direct 
to the Government was an arrangement 
arrived at only for the sake of convenience 
which did not detract from the position of 
sub-proprietors. Under the Orissa Tenancy 
Act a sub-propristor means: 
< "a person who, in the course of a settlement of 
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land revenue, has executed an engagement for th® 
payment of his land revenue through a proprieto” 
or another sub-proprietor, and includes also (i) persons 
holding lands the title to hold which for a payment 
fixed-in-perpetuity was declared valid by the Outtack 
Land Revenue Regulation, 1405, and (ii) the succes- 
sors-in-interest of any person as aforesaid.” 

I find it difficult to hold that as 
“miadi sarbarkars” the defendants can claim 
any permanent and heritable right by being 
treated as sub-proprietors. They derived 
their status under theterms of the kabuliyat 
which conferred on them the rights of a 
“miadi sarbarakar’’ and extended only up 
to 1927. If they have come to be noted 
as “‘gsub-preprietors’ in the Survey and 
Settlement Records, thisfact will not alter 
their status as conferred on them by the 
document of their title, viz., their kabuliyat. 
The practice of paying rent to the plaintiff 
landlord instead of direct to the Govern- 
ment is not without significance and might 
not have been adopted merely by way of 
expediency 2s contended on behalf of the 
appellants. A reference to the already 
quoted essential terms of the kabuliyat 
of 1901 which Mr. Mitter as the Receiver of 
the plaintiff's estate entered into with the 
Government, makes it clear that the plaintiff 
continued to be regarded as the malik 
since the purchase by her predecessors in 
1809 of the villages in dispute, and the fact 
of the payment of malikana to the plaintiff's 
predecessors even during the period of 
recusancy makes her position still more 
strong. 

The learned Advocate on behalf of the- 
plaintiff-respondent refers to certain Regula- 
tions passed from time to time to explain 
the exact nature of the interest claimed by 
her. These Regulations are Regulation VHI 
of 1792, Regulation XII of 1895 and Re- 
gulation VII of 1822 which were apparently 
promulgated to regulate thesettlement and 
collection of public revenue in Orissa and ` 
other places. The learned Advocate on 
behalf of the respondent referred to various 
rules in these Regulations and contended 
that Goverpment have consistently recognis- 
ed the proprietors as the actual owners of 
land and reserved to themselves only the- 
right to collect public revenue. In particu- 
lar he refers to rr. 43 and 48 of the Bengal 
Decennial Settlement Regulation (VIII of 
1793), r. 6 (repealed by the Amending Act 1 
of 1903) of Regulation XII of 1805 and 
rr.3, 4 and 14 of the Bengal Land Revenue 
Settlement Regulation (VII of 1422). A read- 
ing of these Regulations, and in particular, 
of the provisions of the Rules referrel to 
gives a clear impression that from the 
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earliest time (1793 to 1822) and before the 
first Provincial Settlement of 1837, although 
there is no mention of;‘sarbarakars” in these 
Regulations, Government have recognised 
the proprietors to be the real owners of land 
and refrained from interfering with or 
altering the nature of the private rights or 
privileges of persons occupying land. 
Under r. 14 of Regulation VII of 1822 the 
Collector wes competent to declare the 
nature and extentof the interest actually 
possessed by any of them and anybody who 
jelt aggrieved by it could goto the Civil 
Court, but even the Civil Court was not to 
interefere with the decision of the Revenue 
Authorities so far as revenue was concerned. 
As I have already stated the defendants do 
not appear to have had any right coming 
on from before the purchase by the plain- 
tiff's predecessors in 1809, and as these 
Regulations purport to maintain the status 
quo in respect of the rights of the pro- 
prietors, there is good reason to hold that 
the defendants-appellants who are found 
to have come in as “miadi sarbarakars” 
long after the said purchase, cannot claim 
to have acquired any right to the 
prejudice of those of the plaintiff. In 
fact, when the Record of Rights was 
finally published in December 1927 and 
when the plaintiff refused to recognise 
these sarbarakars, a peremptory letter was 
issued to her by the Revenue Authorities 
asking her either to execute a kabuliyat 
or bring & civil suit for ejecting the de- 
-fendants; and this shows at least that 
the recognition of the defendants’ right 
did not vest exclusively with the Collector 
with whom they had entered into 
their last kabuliyat. As regards the con- 
tention on behalf of the appellants that 
they are now protec'ed against the action 
. of the plaintiff-respondent by reason of the 
fresh settlement made in their favour by 
the Oollector ‘in May 1928, it is to be 
noted that so far as these cases are con- 
cerned, the plaintiff is not bound by any 
transaction which took place after the 
suits were filed, the defendants not having 
-acquired any permanent and heritable right 
in the property in dispute and the term 
of their kabuliyat having expired in 1927. 
It is not necessary for this Court to ex- 
press any opinion on the subject at this 
stage. i 
- The Collector was not'a party to the 
case which has’ already been disposed of 
by this Court, but in the present appeals 
he has been ‘added -as a party in this 
Qourt*-at the instance of the plaintiff-res- 
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pondent. The learned Government Pleader 
appearing on behalf of the Collector urges 
that the parties are governed by the kabu- 
liyat of 1901 terminating the recusancy 
whereby the plaintiff was made liable to 
respect the rights of the existing raiyats 
in accordance with thethird condition there- 
of, The plaintiff is no doubt bound to 
act up to the condition; but it must be 
shown that the defendants-appellants have 
acquired any permanent right which does 
not appear to be the case. On behalf of 
the appellants it was contended that it is 
really the Government and not the plaintiff 
who is the proprietor and that the plaintiff 
has no claim to the soil, and reference 
is made to cl. 7 of the kabuliyat (Maddox’s 
Report, Vol. 2, p. £68). Clause 7 of the kabu- 
liyat runs thus: 

“I admit that Government has the right to all 
minerals in my estate, excluding laterite and 
limestone, and that, in case minerals are found, 
Government is eutitled tothem and to right of way, 


and all other reasonable facilities for working and 
carrying away such minerals,” 


Under this clause Government reserved 
to themselves merely a limited sub-soil right 
and facilities for exercising such right, and 
it cannot be said that this provision in 
any way detracts from the position of the 
proprietor. 6 

In respect of the Second Appeal No. 8 
of 1932 it was argued on behalf of the 
appellants that the terms of the kabuliyat 
were different from those of the other 
kabuliyats in the case and that they showed 
that their interest was of a permanent and 
heritable nature. The contention was based 
on a certified copy of thekabuliyat, but 
on referring to the origioal kabuliyat the 
learned Subordinate Judge has found that 
the certified copy was not quite accurate 
and that the original kabuliyat showed that 
the terms of the kabuliyat were not differ- 
ent from those of the o:her kabuliyats in 
the cass. Referring tə a passage oc- 
curing towards the end of the judgment 
of Kulwant Sahay, J., in the previous 
decision of this Vourt to which I have re- 
ferred in the early part of this judgmeat, 
it is contendei that it is open to the Ovl- 
lector to insist upon a recognition by the 
proprietor of the newly consituted “miadi 
sirbarakurs.’ The passage retied upo. ig 
as follows: 

“The plaintiff's claim for 
profits must thərefore depend on the action that 
may be taken by the Collector. If, as I have said, 
he considers ib necessary that a “madi sarbarakart’ 
tenure be created a3 a condition of the sattlement 
with the pliantiff on the m terials before us, Lam 
unable: ta say that he has not the power to do 


ejectmeot and mesne 


de 


a 


y 


“ 


“the learned Judge. 


_that the plaintiff 
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so. Therefore, although the defendants cannot claim 
that ag a matter of right they are entitled to con- 
tinue as “miadisarbarakars,” the plaintiff cannot 
as a matter of right claim to eject them if the 
- Collector does not agree to it, The decree for eject- 
ment and mesne .profit therefore will be subject 
to the terms of the settlement that may be made 
` by the Collector withthe plaintiff.” 

As I have just said, we are not called 


“upon on the facts of these cases to deal . 


-with the Collector's right in the matter. 
The. learned Government Pleader only 
‘relied on the terms of ‘the kabuliyat in 


“which, however, there is nothing to show 


that the proprietor cannot eject lessees of 
` temporary nature holding under him on 
the expiry of their leases; and no argument 
‘can be founded in favour of the appel- 
lants on the above observations made by 
All that was said 
there was that the plaintiff's claim for 
ejectment was contingent on the action 
that might be taken by the Collector in 
regard to the “miadi sarbarakart” tenure 
as' a- condition ‘of the settlement with the 
plaintiff. The Collector was not a party 
in that suit and that the point was not 
in issue there. From the observations 
made in that case it cannot be inferred 
‘that Kulwant Sahay, J., came to any de- 
' finite finding on the point. In these appeals 
‘the :Collector has been made a party in 
“this Court.’ The plaintiff bas certainly a 
‘proprietary right in the villages in dispute. 
It is found from the Regulation promulgated 
-from time to time that the proprietor’s 
-absolute ownership of the lands in his 
-posséssion has not been disturbed or in- 
-terfered with by the Government at any 
‘time’ rather onithe contrary he has been 
‘deemed entitled to malikana even during 
the period ‘of recusancy. In these cir- 
“cumstances the Collector's right to insist 
should . recognize the 
«defendants as “miadi sarbarakars” in the 
“sense of permanent tenure-holders is not 
-established.. The classification of “sarbara- 
‘kars” into “maurashi” and “miadi” (which 
‘means’ for a: fixed term) must be construed 
to have been made with a view to pro- 
‘téct the rights ‘of the proprietors amongst 
‘others. Government reserved to themselves 
‘rights in’ regard to ‘public :revenue only. 
"Moreover, cl.. 4 of the form -of kabuliyat for 
proprietors, a summary of which I have 
“already given, is as follows: . me 
>. “On the expiry of the, aforesaid period of set- 
tlemant;- J, or my legal .repressntatives, shall have 


“the right to a renewal of the settlement on the 
“revenue that may be then fixed; and if we do not 


take the ‘settlement òn the revenue that may .be 


then fixed, we shall be entitled to receive - mali- 


kanaat the usual rates.” oe aes z 
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dt is clear from this clause that the 
only change contemplated in renewing the 
kabuliyat is in respect of the amount of 
revenue that is to be realised from the - 
respect. The 
terms of the kabuliyat do not permit of 
the Collector insisting that the proprietor 
shall recognize the “miadi sarbarakars”’. 

The various points raised having failed, 
I would dismiss the three appeals with costs 
to the plaintiff-respondent. f 

Courtney-Terrell, C. J.—I agree. 

D. Appeal dismissed, 





MADRAS HIGH COURT. 
Appeal Against Order No, 473 of 193? 
July 31, 1934 
MADHAVAN Nair AND CORNISH, JJ. 
MURUGAPPA CHETTIAR—APPELLANT 
versus 
S. K. APPAVOO CHETTIAR AND 


ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1£08), 0. XXI 
r, 90—Erecution sale—Plea of- Uncertijied private 
agreement not to sell—Validity— Fraud 

Where it was alleged by a judgment-debtor whose 
properties had been sold that there was a private 
agreement between the decree-holder and the judg- 
ment-debtor that the property should not be sold and 
that the suppression of this agreement constituted 
fraud within O. XXI, r. 90, Civil Procedure Code 
but the agreement was not certified by the Court 
andthe judgment-debtor’s application was made 
about eight months after the agreement relied on 
and there was nothing on record to show that the 
fraud-relied ondid not come to the notice of the 
judgment-debtor more than 90 days before the 
presentation of the application: , 


Held, that the application cannot be treated as an 


: application for certifying adjustment of the decree 


and wasnot maintainable. Ramayyar v. Ramayyar 
(1)and Budrudeen v. Gulam Moideen (2), distin- 
guished. : 

Appeal against the order. of the District 
Court of Salem, dated Aprils, 1932, ‘and 
made in li. A. No. 95 of 1932, in O.S. 
No. 49 of 1927, be 
Mr. Krishnan Nair, for the Appellant. 
Mr. N.C: Vijayaraghava Chari, for the 
Respondents. 5 

Judgment.—It is alleged that there 
was a private agreement between the 
appellant (judgment debtor) and the decree- 
holder that-the property should not be 
sold and that in spite of the agreement 
‘the decree-hulder brought the property to 
sale and purchased it himself and that 
the suppression of this agreement would 
constitute ‘fraud’ within the meaning -of 
the term fraud used in the expression 
“fraud -in conducting sale” in.O. .XXzJ, 
r. 90 cf the Code of Civil Procedure 
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Assuming that the contention is well 
founded, it is clear that the agreement was 
not certified by Court as required under 
O. XXI, r. 2 of the Code of Civil Pro- 
cedure. The present application was made 
about eight months after the agreement 
relied on and there is nothing on record 
to show that the fraud relied on did not 
come to the notice of the appellant, more 
than 90 days before the presentation of 
the present application. The application 
cannot therefore be treated as an application 
for certifying adjustment of the decree, The 
observations in Ramayyar v Ramayyar (1), 
relied upon by the appellant, viz., that 
an uncertified adjustment, can be relied 
on to prove “fraud? is explained in 
Budrudeen v. Gulam Moideen (2) in the 
manner indicated above. The appeal is, 
therefore, dismissed with costs. 

A. Appeal dismissed. 

(1) 21 M 256. 

(2) 12 Ind. Oas. 562; 38 M 357; 10 M L T 396: (1911), 
M W N 473; 24M LJ 541. 


CALCUTTA HIGH COURT 
Civil Appeal No. 379 of 1932 
March 16, 1934 
Lort-WILuiams AND M. C. Guoss, JJ. 
ABDUL HAMID— Jupament-pEbTor 
— APPELLANT 
VETSUS 
PROKASH CHANDRA NANDI AND 


ANOTHER— DECREE-HOLDERS— RESPONDENTS 

Partition swit—Execution of final decree— Party 
not getting actual possession—Fresh delivery of pos- 
session ordered—Legality of the order—Bengal 
Tenancy Act (VIII of 1685), s, 1&—Transferee of 
jote right without recognition by co-shares befiere 
1929—Transferee, if a trespasser—Execution—Execu- 
tion Court, if can go behind decree. y 

After making delivery of possession in execution 
of a final decree for partition, a party did not get 
the actual possession of his share and the Court, 
therefore, ordered a fresh delivery of possession ; 

Held, that the Court acted within jurisdiction. 

Under the law as it existed to the end of 1928, a 
jote which was an occupancy holding was not 
transferable without the consent of the landlords and 
the landlords were entitled to ignore the transfer 
and treat the transferee as a mere trespasser. 

The execution Court has no jurisdiction to go be- 
hind the decree and alter or revise it, Where in a 
suit for partition a decree is passed giving actual 
Possession toa party, theother party who claims to 
have a special right, should claim his title in the 
trial of the suit and not agitate it in execution 
Court. cach i 

A. from original order of the Sub-Judge, 
Second Court, Mymensingh, dated August 
22, 1932. 

Mr. Hamidul Huq Chowdhury, for the Ap- 
pellant. 
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Mr. Priya Nath Dutt, for the Respon- 


dents. 
- M. C. Ghose, J.—This is an. appeal by 
defendant No. 81 in an execution case 
arising out of a final decree ina partition 
suit. The partition suit was instituted in 
1928. A preliminary decree was passed in 
March 1931, and a final decree in September 
1931. The final decree was amended on 
petition in 1932. The respondents, who 
were defendants in the partition suit as 
co-sharers, applied for possession of their 
share. A Commissioner was directed by the 
Court to deliver possession to the respon- 
dents. He delivered possession on April 24, 
1932. At that time it was found that there 
was within the respondents’ share some 
huts belonging to the appellant. There- 
upon on April 27, 1932, the respondents 
applied tothe Court for fresh delivery of 
possession by removal of the appellant's 
huts. After hearing the objection filed by 
the appellant the Court by an order, dated 
August 22, 1932, overruled the appellant's 
objection and passed an order for delivery 
of possession to the respondents by remov- 
ing the huts of the appellant. Against 
that order the present appeal is made. The 
first ground taken in appeal is that the 
Court below acted without jurisdiction 
inasmuch as there is no provision'in law 
for a second delivery of possession. It 
appears ‘that the delivery of possession 
made on April 24, 1932, was not complete. 
Under the final decree the respondents 
were entitled to get actual possession and 
as the appellant had some huts standing 
on a portion of the land they could not get 
actual possession. In the circumstances, 
the Court acted within jurisdiction in order- 
ing a fresh delivery of possession by rémov- 
ing the huts of the appellant. i 

The next point urged is that tha learned 
Subordinate Judge was wrong to < order 
removal of the appellant's huts. Jt appears 
that the appellant was owner ofa small 
share of the t:luk which was under parti- 
tion and within the taluk he had purchased 
a jote right; the area of his jote was larger 
than the area ofhis share of the taluk. In 
the final partition his own jote was allotted 
to him as far as possible within his share 
of the taluk. But as the area was in 
excess, certain portions of the gote fell 
within the shares of other co-sharers of the 
taluk. All the co-sharers 
actual possession of their shares and the 
Court by its final decree directed actual 
possession to be given. f ‘ 
' The appellant in this cage did indeed file 


had demanded - 


A 


# 
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a written statement in which he mentions 
his jote right, but he did not give evidence 
in Court nor‘ did he take any steps to guard 
his jote rights. Under the law as it existed 
tothe end of 1928, a jote which was an 
occupancy holding was not transferable 
without the consent of the landlords and the 
landlords were entitled'to ignore the transfer 
and treat the.transferee as a mere trespasser. 
In this case there is nothing to show that 
the appellant obtained recognition of the 
transfer of the jote from the other co- 
sharers of the taluk. In the circumstances 
the Couit of trial did not take into account 
the jote right in making the final partition, 
Further, the matter cannot be agitated in 
the execution- stage. The execution Court 
has no jurisdiction to go behind the decree 
and alter or revise it. The decree gave the 
respondents actual possession of the shares. 
The appellant. should have proved his jote 
right in the trial Court. Having omitted 
to do so he carinot now agitate the matter 
in the execution Court. The appeal, there- 
fore, fails and. is dismissed with costs, 
hearing fee being assessed at two gold 
mohurs. ; 

Lort-Williams, J.-I agree. 

D, Appeal dismissed. 





MADRAS HIGH COURT 
Letters Patent Appeals Nos. 28, 29 and 30 
of 1932 . | 
August 21, 1934 
BeASLET, C. J, AND Kine, J. 
KATAPRA PERIKAMANA ILLATH 
NARAYANAN VISHNU NAMB UDRI 
— APPELLANT 
UDAYAMA ALAT 
4 NGALATH MEETHALE 
KOVILAGATH UDAYAVARMA VALIA 
RAJA AVERGAL— RESPONDENT. 
Malabar Law—Stàncms— Decree against Manager 
of Kovilagam — Execution against Kovilagam pro- 
perites—Kovilagam called by different names in 
different localities— Binding nature of decree. 
Where a decree. was obtained in Travancore 
against a defendant who was described as “Udaya 
Varma Valia Raja Avergal, Marumakkathayam 
family, Manager of Nedumbroth Kovilagam" and it 
was sought to be executed against the properties of 
the Udayamangalath Methale Kovilagam in British 
India; and it appeared that the Kovilagam was 
the same, theugh it had two different names, one in 
Britieh India and one in Travancore: 
' Held, that as the defendant was sued 
manager of his Kovilagam, it must be presumed 
that he was sued in bis representative capacity and 
the decrea waa binding on the Kovilagam and could 
be executed against the properties of the Udaya- 
mangalath Kovilagam in British India, Vasudevan 


as the 


NARAYANAN VISHNU NAwBUDIRI v. UDAYA VARMA VALIA BAJA 


tf 
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v. Sankaran {3}, followed. Balakrishna Menon v. 
Kakkat Manakkal Uma (4), distinguished. i 

L. P. A. against the decree of Mr. Justice 
Jackson, dated October 27, 1931, and made 
in A. A. A. O. S. Nos. 28, 29 and 30 of 1930. 

Mr. C. S. Krishnamurti, for the Appel- 
lant. 

Mr. C. Sridharan, for the Respondent. — 

Judgment.—In 1915 a decree was obtain- 
ed in a Travancore Court against a defend- 
ant who is described as Puroorattati Nal 
Udaya Varma Valia Rajah Avergal, Maru- 
makkathayam family, Manager of Nedum- 
broth Kovilagam. The question at issue 
in these connected appeals is whether exe- 
cution of that decree can proceed against 
the Kovilagam properties of the Udaya- 
mangalath Meethale Kovilagam. The 
District Munsif of Taliparamba to whose 
Court the decree was transferred for exe- 
cution decided in the negative, the Sub- 
Judge of Tellicherry reversed him, and in 
Second Appeal Jackson, J. restored the 
District Munsifs decree in the following 
brief judgment: 

“ The question ig whether a decrec against a Valiya 
Raja without the words of such and such Kovilagam 
is a decree against the Kovilagam. ; 

(1) In Kerale Varma Valiya Rajah v. Shangaran 
(1), the wording is Valiya Raja Ohirkal Kovilagam. 
The special mention of Kovilagam is cerainly signifi- 
cant. 

(2) In Krishnan Nambiar v. Krishnan Nair (2), 
there was a finding that it was a tarwad debt. I 
think it is dangerous to extend these rulings to say- 
ing that the bare mention of a man as Valiya Raja 
involves the Kovilagam. 

In common parlance such a person in his private 
capacity would presumably be known as Valiya Raja. 

The decree and the judgment of the District 
Munsif must be restored. The appeals are allowed 
with costs (one set) here and below.” 

Now it is very strange that in all 
these three Courts the decisions have pro- 
ceeded on the assumption that the defend- 
ant in the Travancore suit was described 
simply as Valia Rajah Avergal (vide para. 2 
of the District Munsif’s judgment, para. 5, 
of the Sub-Judge’s judgment and the whole 
judgment of Jackson, J.) A copy of the 
decree was not in the printed papers before 
us, but at the time of the hearing a typed 
copy was handed up to us from which it 
appeared that the words ‘Marumakkathayam 
family manager of Netumbrath Kovilagam’ 
were also included in the description of the 
defendant. That this copy is accurate is 
not disputed. It is clear, therefore, thatthe 
judgment of Jackson, J., now appealed 
against was delivered under a mis-appre- 
hension of the true facts of the case. i 


(1) 16 M 452. 
(2) 18 M 452. 
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One apparent obstacle to the appel- 
lani’s success must first be removed. How, 
it is argued, can a decree against the 
manager of one tarwad (the Netumbiath 
Kovilagam) be binding upon the property 
of another (the Udayamangalath Meethale 
Kovilagam).’ The answer is given in 
para. 7 of the Sub-Judge’s judgment where 
it is found that there is only one Kovilagam 
with two different names, one in use in 
Travancore and one in British India. As 
this objection was never raised at all in the 
District Munsif's Court of Taliparamba 
there can be no doubt that the Sub-Judge’s 
finding is right. 

The question then is whether the 
present decree obtained against a person 
sued as the family manager of a kovilagam 
is binding upon the kovilagam. The law 
on this point is laid down in the Full Bench 
decision in Vasudevan v. Sankaran (3). It 
runs as follows: 

“A decree in a suitin which the karnavan of a 
Nabudiri illom or a Marumakkathayam tarwad is in 
his representative capacity, joined as a defendant 
and which he honestly defends is binding on the 
other members of the family not actually made 
parties.” 

The only possible difficulty here arises 
from the fact that neither the judgment nor 
the pleadings inthe Taravancore suit are 
available. But it seems clear to us that 
when a defendant is described as the 
Manager of his Kovilagam, we cannot but 
presume that he is being sued in his repre- 
sentative capacity nor does any question 
here arise regarding the honesty of his 
defence. 

We have been referred by the res- 
pondent’s learned Advocate to ruling 
reported in Balakrishna Menon v. Kakkat 
Manakkal Uma (4), where it was held that 
a decree ordering an Official Receiver to 
pay costs was binding upon the Official 
Receiver personally. No doubt this ruling 
is authority for the undisputed general pro- 
position of law that a decree must be 
strictly and literally construed, but it has 


no bearing whatever upon the facts of the’ 


present case or upon the principles of 
Malabar Law. 

The result is that on the authority of 
Vasudevan v. Sankaran (3), it must be 
held that the present decree is binding 
upon the respondents Udayamangalth 
Meethale Kovilagam. These appeals are 
accordingly allowed with costs throughout 
(one set) and the order of the Subordinate 


(3) 20 M 129, 
(4) 114 Ind. Oas. 825; 55 ML J 873;28 L W719; A 
IR 1929 Mad, 105; 52 M 263. : 
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Judge remanding the petitions for fresh 
disposal ia restored. 3 yo Es 
A. : Appeals allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 157 of 1931 
December 22, 1933 
_ RAOHEPAL SINGH, J. í 
DURGA NARAIN. SINGH—PLAINTIFF 

—APPELLANT 
VETSUS 
SHANKER SINGH- AND OTHERS— 
DEFENDANTS —RESPONDENTS 

Agra Tenancy Act (II of 1901), s. 160—Case under 
—Nature of proof required of plaintif— Default by. 
another co-sharer and payment from his own pocket 
—Necessity of, proof of. pe 

In a case under s. 160, Agra Tenancy Act of? | 
1901, it is necsssary for the plaintiff to show that 
he paid the land revenue on account of which 
another co-sharer defaulted and that he made the- 
payment from his pocket. Consequently, where the 
plaintiff did not state in the plaint that the de- 
fendants had defaulted and that owing to that de- 
fault he was made to pay the land revenue for 
them, but paid it because it suited him to make 
the payment, he cannot recover the amount paid as 
land revenue, A f 

S.O. A. from the decision of the Addi- 
tional Judge, Cawnpore, dated - April 3, 
1929. ; 

Messrs. Vishnu Nath and R. C. Ghatak, 
for the Appellant. 

Messrs. P. L. Banerji and G. S. Pathak, 


for the Respondent. 


dudgment.-—This is a plaintiff's second 
appeal, arising out of a suit to recover 
arrears of land-revenue. 

Under a compromise, dated March 4, 
1922, the plaintiff owns a 9 anna’ share, 
and the defendants have a 7 anna share 
in the village in question. The plaintiff 
instituted a suit in the trial Court to re- 
cover a sum of money from the defend- 
ants. It was alleged that the land-revenue 
for the village in question, relating to the 
years 1327 to 13831 F., had been paid by. 
the plaintiff on account of the share of the 
defendants, and the suit was for the re-- 
covery of the same. The claim’ was’ ré- 
sisted by the defendants. Both the Courts: 
below have dismissed the claim, and the 
plaintiff has come up to this Court in’ 
second appeal. As regards the years 1327 
and 1329 F. the learned District Judge 
found that the land revenue for the share: 
of the defendantsin respect of these years 
had been paid by them in Hardoi District.‘ 
This finding is binding in second appeal, 
and has not been seriously challenged 
before me, As regards 1328 .F’., it will -be- 
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seen that the land revenue was paid for 
the pericd before the date on which the 
title of the defendants to a7 anna share 
under the terms of the compromise was re- 
cognised 

The real dispute between the parties 
in this appeal is as regards the payment 
made for 1330 and 1331 F. In para 6 of 
the written statement, the defendants con- 
tended that they became responsible for 
the payment- of the revenue to the extent 
of 7 anna share from the date of the 
compromise, that is to say, from March 4, 
1922. In para, 7 of the written statement 
it was pleaded that the plaintiff, contrary 
to the terms of the compromise, made 
collections of the entire 16 annas share in 
the village, that defendants did not realise 
a single shel], and that if the plaintiff 
paid any amount on -account of land 
revenue for-the years 1330 and 1338 F. 
it was out of- the profits of the defendants’ 
share, which had been realized by him 
without any -right and therefore he was 
not entitled torecover the same. Both the 
Courts below have come to the conclusion 
that the entire profits of the 16 anna share 
in the village were realised by the plaintiff 
in years 1330-and 1331 F.,and that the de- 
fendants had-made no collections at all. 
The ‘question for consideration is whether 
the plaintiff's claim for the land revenue 
‘which he paid on account of the 7 anna 
share of the defendants in the village 
can be defeated on the ground that in 
these tuo jears the entire profits were 
realised by himself. 

It may be stated here that the suit is 
governed by the provisions of the old Agra 
Tenancy Act (Act II of 1901) as it was 
instituted before the new Act of 1926 came 
into force. The suit was instituted under 
the provisions of s. 160 of the Agra 
Tenancy Act of 1901, „Which enacts 
that : 

“a eo-sharer, who pays arrears of revenue on ac- 


count of another co-sharer, who defaults, may sue 
such co-sharer for the amount so paid.” 


The provisions of the new Tenancy Act 
are exactly the same. The learned District 
Judge has relied upon a ruling reported 
as Ballab Dass v. Sita Ram 14 Ind. Cas. 578 
(1). Ido not think that the ruling is appli- 
cable to the case before me. There the suit 
was.against an auction-purchaser for the 
land revenue paid by the plaintiff on behalf 
of ihe .judgment-debtors for a period 
prior to the date of the confirmation of 
the. sale in favour of. the . auction-pur- 


(1) 14 Ind. Oas: 578. 
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chaser. The Court held that as the auc- 
tion-purchasers had not obtained posses- 
sion under the sale in their favour, they 
could not be held liable for the revenue 
that had been paid before the commence- 
ment of their possession. But the facts of 
Here 
the defendants became co-sharers to the 
extent of 7 anna share under the 
terms of the compromise of April 1922. 
The fact that they themselves paid land 
revenue of their share for years 1327 and 
1329 F. shows that they took it that they 
were liable for the same. So the case 
reported as Ballab Dass v. Sita Ram (1) 
cannot help the defendants.: But it ap- 
pers to me that on the facts found by the 
learned District Judge the plaintiff-appellant 
is not entitledto any relief against the de- 
fendants. It has been found that during years 
1330 and 1331 F. the defendants made no 
collections and that the entire profits. were 
realised by the plaintiff himself. The case 
reported as Jagmohan Lal v. Ganga Prasad 
130 Ind. Cas. 207 (2) comes to the help 
of the respondents. It was held there 
that in a case under s. 160, Agra Tenancy 
Act of 1901, it is necessary for the plaintiff 
to show that he paid the land revenue 
on account of which another co-sharer 
defaulted and that he made the payment 
from his pocket. In the case before me 
it wlll be seen that the plaintiff did not 
state in the plaint that the defend- 
ants had defaulted and that owing to that 
default he was madeto pay the land revenue 
for them. An other case on the point is 
Dharampal v. Madan Mohan (8). It was 
held in that case that where a lambardar 
had to pay the land revenué on account 
of the share of the another co-sharer, it 
lay upon him to prove that he could not 
have paid the same out of the profits col- 
lected by him, The principle of the 
ruling is applicable to the case before 
me. In spite of the terms of the compro- 
mise the plaintiff-appellant was in posses- 
sicn of the entire 16 anna share in the 
village and made collections. The defend- 
ant, according to the finding of the lower 
Appellate Court, did not realise anything 
in these years. 

The plaintiff paid the land. revenue not 
out of his own pocket but out of the pro- 
fits collected by him on account of the de- 
fendants’ share. He paid the land revenue 
not because any default had been made 

(2) 130 Ind. Gas, 207. 14 R D597; L R 11 A 267 


Rev (1931) ALJ 60: Ind. Rul. (1931) All, 255. 
(3) AW N 1892, 72. 
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by the defendants but because if suited 
him io make the payment. In my opinion, 
under these circumstances, the view taken 
by the learned District Judge is correct 
and the plaintiff is not entitled to recover 
the amount paid by him as land revenue. 

For the reasons given abovethe appeal 
stands dismissed with costs. Permission to 
file a Letters Patent Appeal is granted. 

N. Appeal dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 135 of 1930 
March 18, 1934 
Pace, C. J. AND SHAW, J. 
MA PWA THIN—APPELLANT 
VETSUS 
U NYO AND OTHERS—RESPONDENTs. 
Burmese Buddhist Law— I nheritance—Manukye 
Book X, s. 28—Scope of—Brother's claim to estate of 
re-deceased sister — Limitation Act (IX of 1908) 


Art, 123. 
Soh d “rondon contained ins, 28, Book X ofthe 


e are not to be extended by analogy or other- 
eau which are not brought within the 
it of the section. 
arr ees Buddhist accepted a sum of money 
from his mother in full satisfaction of his claim in 
the estate of his deceased father. His sister had pre- 
deceased him and A died and later on his mother died. 
A and his mother were living separately. After A's 
death his widowclaimed his share of the inheritance 
in the estate of his pre-deceased sister; f 
Held, (i) that Art. 123, Limitation Act, did not 
apply as that A rticle applies only inthe case ofa suit 
against an executor or administrator or some person 
legally charged with the duty of distributing the 
estate. Gulam Mohammad v, Gulam Husain (15, relied 


oa) that 8.28, Book X of the Manukye did not 
apply as A was living separately from his mother; 

(iit) that A having been an heir of his predeceased 
sister his widow was entitled to inherit his share. 

F.C. A. from an order of the High Court 
in C.R. S. No. 315 of 1928. i 

Mr. Doctor, for the Appellant. 

Messrs. Thein Maung, Eunoose, Well- 
ingion and Tun Tin, for the Respondents. 

Page, C. J.—In this case Ma Pwa Thin, 
the widow of Maung Nyun, a son of U Tok 
Pyo and Daw Sone, claimed a share in the 
right of her husband of the estate left by 
Tok Pyo, and also a share in the estate of 
Maung Nyun’s sister, Ma Si. It is not 
necessary at this stage of the proceedings 
to recapitulate the history of the case, At 
the trial Das, J. dismissed the plaintiff's 
suit upon the ground that under a deed of 
October 21,1905, Maung Nyun had taken 
a sum of Rs. 40,000, in satisfaction of any 
claim which he might have to share in 
the estate of Tok Pyo in the hands of Daw 
Sone. For some reasonthat is not appar- 
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ent the learned trial Judge did not 
dispose of the plaintiff’s claim to a share of 
the estate of Ma Si. An appeal from the 
judgment of Das, J., was heard by a 
Divisional Bench composed.of Cunliffe, J., 
and myself. The Appellate Court on that 
occasion expressed the opinion that Maung 
Nyun took Rs. 40,000 in full satisfaction of 
any share to which he might be entitled in 
his father’s estate, but that under the 
agreement of October 21, 1905, he did not 
agree to forgo any right of inheritance that 
he might possess asan heir of his mother, 
or of his brothers and sisters. 

Now, as Maung Nyun predeceased Daw 
Sone, it is common ground that the plaintiff 
could not assert any claim to the estate of 
Daw Sone in the right of Maung Nyun as 
being an heir of his mother, but the 
Appellate Bench expressed the opinion that 
under Burmese Buddhist Law Maung 
Nyun was oneof Ma Si’s heirs when she 
predeceased him. The Court, however, upon 
the materials before it was not prepared 
finally to determine the appeal, because 
inter alia, it had not been decided at the 
trial whether the plaintiff was an heir of 
Maung Nyun, and ifit was held that the 
Plaintiff was not the wife of Maung Nyun, 
of course, the foundation of her whole case 
would collapse. The Appellate Bench 
therefore purporting to act under O. XLI, 
r. 25, remanded the proceedings to the 
original side in order that two further 
issues should be tried, and the findings 
of the Court upon those issues forwarded 
tothe Appellate Court before that Court 
finally disposed of the appeal. The two 
issues in respect of which the order of 
remand was made were: 

“) Whetherthe appellant is the real heir of her 


husband; and, (2) the exact amount of Ma Si's share 
in the family property.” 

Subsequentiy a further issue was added, 
namely, & ` ; 

(8) Whether the claims of defendants Nos. 2 to 6 or 
anyor which of them as the heirsof Ma Si though 
Maung Nyun to share in the estate of Ma Si were 
barrea by limitation.” 


The Ist respondent applied for leave to 
appeal to His Majesty in Council from the 
remand order of the Appellate Court, but 
leave was refused upon the ground that the 
remand order was not a final order or 
judgment from which an appeal would lie 
to His Majesty in Council. The issue as to 
limitation was heard and determined by 
Sen, J., who decided that the claims of 
defendants Nos.2 to 6, were nct barred by 
limitation, We areof opinion. that in so 
deciding, the learned trial Judge arrived at 


1934 
the right conclusion. It was urged on 
behalf of the first respondent that the 


material articlé of the Limitation Act, was 
Art. 123, butit was not contended before 
the Appellate Bench that the defendant in 
the present suit was a person who was 
under an obligation to distribute the estate 
of U Tok Pyo, and in Special Civil Second 
Appeal No. 241 of 1931, it was held that Art. 
123 applied 

“inter alia tosuits in which a claim is made fora 
share of the residue bequeathed bya testator, or for 
a distributive share of the property of an intestate. 
But it only applies to suits in which the defendant 
is a person who is under an obligation to distribute 
the estate.” 

The view expressed by this Court in the 
above case was confirmed by the Judicial 
Committee of the Privy Council in Gulam 
Muhammad v. Gulam Husain (1), in which 
it was held that Art. 123 

“only applies where the suitis brought against an 
executor or an administrator or some person legally 
charged with the duty of distributing the estate.” 

“The plea of limitation therefore fails. As 
regards the issue whether the plaintiff was 
the heir of Maung Nyun it appears from a 
diary order of July 29, 1932, that: 

“the plaintiff and defendants Nos. 2 to6 agreed that 
they and Ma Kin Than, who was a daughter by 
another wife of Maung Nyun, were the heirs of Maung 
Nyun, and that defendant No.1 did not contest their 
status.” 

Jt also appears that 

“plaintiff and defendants Nos. 2 to 6 agreed that U 
Nyun, U Nyo and Ma Kyin were the heirs of Ma Si, 
but that defendant No. 1 maintained that Daw Sone 
was the sole heir .of Ma Si." : 

Das, J., after hearing the parties, held 
that 

“Issue No. 1 is whether the plaintiff is the real heir 
of her husband, and it is admitted by all the parties 
that the heirs of U Nyunare the plaintiff, defendants 
Nos 2 to 6 and Ma Kin Than.” 

On June 19,1933, by consent of all the 
parties, it was agreed that the shareof Ma 
Siin the estateof U Toke Pyo was 13-180 
thereof. The appeal now comes before the 
Court for final determination. 


It cannot be doubted, and it was not 


contended to the contrary, that this Court- 


has seisin of the appeal asa whole and is 
at liberty, notwithstanding any expression 
of opinion that might have been made by 
the Bench that heard the appeal on the 
former occasion, to come to its own conclu- 
sion upon each and every issuein the case. 
We are satisfied that the former Bench, with 
respect to the -construction of the 
agreement of October 21, 1905, arrived at 


(1) 136 Ind. Oas. 454; A I R1932 P O 81; 59I A 
74:54 A 93; (1932) A L J 245; 34 Bom. L R 510; 36 
O W N 310; 62 M L J 371; 35 L W 464; Ind, Rul. 
(1932) P O 118; 9 O W N 399; 55 OL J479 (P O). 
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the correct conclusion, and thé only question 
that remains for determination is whether 
the plaintiff is entitled to a share of the 
estate of Ma Si. Now, the Appellate Court 
at the previous hearing expressed the 
opinion that Maung Nyun was oneof Ma 
Si’s heirs when she pre-deceased him and 
we are satisfied that it was admitted by the 
first respondent at the hearing before 


“Das, J., that the plaintiff was one of the 


heirs of Maung Nyun. The sole question 
therefore is whether we agree with the view 
expressed by the former Bench that Maung 
Nyun was one of Ma Si’s heirs when she pre- 
deceased him. 

It has been contended on behalf of the 
first respondent that in the circumstances 
obtaining in the present case, Daw Sone, 
Ma Si’s mother, and not her brothers and 
sisters, of whom Maung Nyun was one, was 
the heir of Ma Si. The case for the first 
respondent was put in this way. It was 
argued that s. 280f Book Xof Manukye 
ought to be applied by analogy in the 
present case upon the following ground. 
The rights of a husband or wife in Buddhist 
Law are higher in matters of succession 
than those of brothers and sisters, and inas- 
much as the rights of a husband or wife, 
of a son or daughter as the case might be, 
living with the parents would be postponed 
to the rights of the parents as heirs of the 
deceased son or daughter living with them 
at the time of death, a fortiori in the 
case of a daughter living with her 
parents at the time of her death the 
parents ought to be preferred to the brothers 
and sisters of the deceased as heirs entitled 
to inherit her estate. 

The answer to such a contention is two- 
fold. The first answer is that the doctrine 
laid down in s. 28, in my opinion, ought not 
to be extended. In cases where it directly 
applies, the law will be enforced, and the 
Court applied s. 28 in connection with the 
claim to Po Aung’s share, But unless the 
facts of any particular case bring itclearly 
within the terms of s. 28, in my opinion, 
the provisions of that section ought not to be 
extended by analogy or otherwise to other 
eases which are not brought within the 
ambit of the section. Thesecond ground 
upon which, in my opinion, the contention of 
the first respondent ought not to be accepted 
isthat we can only accept this contention if 
we ignore the provisions of s. 19 of Book X 
of Manukye, which clearly lays down that 
in such a case asthe present the rights of 
inheritance of the brothers and sisters of 
the deceased are to be preferred to those 
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of her parents. In myopinion, the case is 
concluded against the first respondent by 
the decision of a Full Bench of this Court 
in Maung Kun v. Ma Chi (2),in which case 
the Court held that: 

“It is abundantly clear that the rule that parents 
should be preferred to brothers and sisters as the 
heirs of an unmarried child has always been based 
upon the doctrine that in matters of succession the 
nearer relation excludes the more remote, and that the 
right of inheritance hasnever been, and cannot reason- 
ably be regarded as dependent upon whether or not 
the family continued to live together. Applying the 
principles enunciated by the Judicial Committee in 
Ma Hnin Bwin v. U Shwe Gou (3)the rule of construc- 
tion to be applied for determining whether the 
parents or the brothers and sisters in such a case are 
the heirs of the deceased is under the Burmese Custo- 
mary Law that the right of succession, whenever 
possible, is not to ascend, and that rule is to prevail 
rather than the rule that the nearer relation excludes 
the more remote. The Courts of Burma are bound 

, to follow and to apply the principles of law laid down 
by the Judicial Committee in Ma Hnin Bwin v.U 
Shwe Gou (3).” 


A further argument was raised on behalf 
of the first respondent to the following effect; 
that upon the hypothesis that Maung Nyun 
was one of the heirs of Ma Si, inasmuch as 
at all material times Maung Nyun was living 
with Daw Sone, and pre-deceased her, s. 28 
of Book X of Manukye would bar the claim 
of the plaintiff, as Maung Nyun’s widow, 
to a share in the estate of Ma $i. It is now 
conceded thatan argument in that sense 
was not urged in the lower Court when the 
matter came before Das, J., on remand, 
and, in my opinion, the Court ought not to 
allow it to be canvassed at the hearing of 
the appeal. But when the former Bench 
was hearing the appeal, the question whether 
as a matter of fact Maung Nyunwas living 
with Daw Sone at the time ot his death was 
canvassed for another purpose, and the 
Court then expressed the opinion that 
Maung Nyun at the time of his death and 
at all other material times was living 
separately from Daw Sone. If Maung 
Nyun was not living with Daw Sone at the 
time of his death, it follows, of course, that 
the above contention based on s. 28 of 
Book X of Manukye falls to the ground. 
We have heard Counsel upon the question 
of fact whether Daw Sone and Maung Nyun 
were living together in such a manner as to 
attract the provisions ofs. 28 of Bock X of 
Manuky e, and we have formed a clear opini- 
on that they were not living together, and 


(2)133 Ind, Cas, 234; A IR 1931 Rang. 113;9 R 
~ 217; Ind. Rul, (1931) Rang. 150 (F B). 
(3) 23 Ind, Cas. 438; AIK 3914 P O 97; 411 A 191; 
8 L BR 1; 410 887; 7 Bur. L T 105; 16 Bom. L R 377; 
27MLd 41,180 WN 1j2i: 16M LT 112,200 LI 
264; 1 L W 914; (1914) M W N 449 (P O.) 
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we respectfully agree with the opinion ex- 
pressed by the Divisional Bench when the 
appeal was before the Court on the former 
occasion that Maung Nyun was living 
separately from Daw Sone at the time of 
his death. : 

Itis mot necessary to discuss at any 
length the evidence with respect to this” 
question. (His Lordship then considered 
the evidence and concluded). In these 
circumstances, in my opinion, the first 
respondent completely failed,to prove that at 
any material time Maung Nyun was living 
with Daw Sone. The result is that the 
appeal will be allowed, and a decree passed 
declaring: 

“(1) That the appellant and respondents Nos. 2 to 6 
are not entitled to any share in the estate of U Tok 
Pyo as the heirs of Maung Nyun; (2) that Ma Si at her 
death was entitled to 13-180th share in the estate of 
U Tok Pyoin the hands of Daw Sone; (3) that Maung 
Nyun was entitled to 13-540th share in the said estate, 
being 1-3rd of Ma Si's share; and (4) that out of the 
said 13-540th share Ma Pwa Thin is entitled to one- 
quarter, Ma Myint, respondent No, 2, to one-quarter, 
Tun Sein, Tun Aung and Ma On Nu respondents Nos, 3 
4and 5, to one-quarter, and Ma Hmin, respondent No, 6 
to one-quarter. 

It is further ordered that an account be taken of the 
estate of U Tok Pyo in the hands of Daw Sone as on 
the date of Ma Si’s death, and that a final decree be 
passed infavour of the aforesaid persons on the 
taking of the accountin accordance with the sharés set 
out above; due allowance being made in the account 
for what Ma Si had drawn out of the estate during her 
lifetime and for the sums spent upon her funeral. 

It is further ordered that- the appellant and 
respondents Nos. 2to 6 are entitled to one-fourth of 
the costs of the trial, and that respondent No. 1 is 
entitled to three-fourths of the costs of the trial, and 
that the parties respectively do bear their own costs 
of the appeal. - 

It is further ordered that respondent No. 1 do pay 
one-fourth of the court-fees both in the trial Court 
and in the Appellate Court; and that the balance of 
the court-fees incurred both in the trial Court and 
in the Appellate Court be paid by the appellant and 
respondents hos. 2to6,the court-fees payable by 
the appellant and respondents Nos 2 to 6 being a first 
charge upon the share in the estate of Ma Si, which, 
after the account is taken, is found to be payable to 
the appellant and to respondents Nos. 2 to 6." 

Shaw, J.—TI agree. 


N. Appeal allowed. 


CALCUTTA HIGH COURT 

Civil Rule No. 1280 of 1933 
May 30, 1934 

JACK AND Ku UNDKAR, Jd. 

MUKHRAM AGARWALLA AND OTHERS |, 
—PETITIONERS 
versus 
S. EHSAN AHMAD AND OTHERS— 


OPPOSITE PARTIES. , 
Civil Procedure Code (Act V of 1909), O. XXXIV, 
r. 6, 8, 738—Decree for sale of mortgaged pro- 
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perty and personal decree for balance—No ap- 
plication under O. XXXIV, r. 6 for the latier— 
Decree, if valid—Decree-holder, if entitled to rate- 
able distribution. 

A composite decree consisting of a decree for sale 
of mortgaged property and a personal decree for 
balance passed without aseparate application though 
improper, is valid. Such a composite mortgage decree, 
without an application under O. XXXIV, r. 6, Civil 

- Procedure Code for personal decree being made, is “ a 
decree for the payment of money” within s. 73 and the 
decree-holder is entitled to rateable distribution at a 
time when the net proceeds of sale fall short of the dec- 
retal amount. Jeuna Bahn v Parmeshwar Narayan 
(1) and Fala Krista Pal v, Jagannath Marwari (2), 
relied on. 

C. R. from an order of the Sub-Judge, 
Darjeeling, dated September 5, 1983. 

Messrs. Radhabenode Pal and Sudhanshu- 
mauli Choudhury, for the Petitioners. 

Messrs. S. Choudhury and Fanindra 
Mohan Sanyal, for the Opposite Party. 

Judgment.—This Ruleis issued on the 
opposite party to show cause why the 
judgment and order dated September 5, 
1933, of the Subordinate Judge of Darjeel- 
ing in Mortgege Execution Case Ng. 9 of 
1933 should not be set aside and the sale 
confirmed. The circumstances are as fol- 
lows: The decree-holders Mukhram Agar- 
walla and others obtained a. decree against 
S5. Ehsan Ahmad and others and in 
execution of that decree, they on August 4, 
1933, purchased in auction sale the pro- 
perties of the judgment-debtors worth 
Rs. 7,000. On the date of sale and 
shortly before the sale was held Mukhram 
Agarwalla and another and Nagar Chand 
Goenka Agarwalla, proprietor and partner 
of the firm of Pokurmull Shew Narayan, 
applied for rateable distribution in execu- 
tion of the decree held by them against 
the judgment-debtor. The learned Sub- 
ordinate Judge directed rateable distri- 
bution of their decree which was for 
Rs. 6,125. It is against this order that 
this Rule has been issued and also against 
the order of the Court directing the peti- 
tioners to deposit the purchase money of 
Rs. 7,000 as they were led to expect that 
the amount of this decree would be set 
off against the purchase money. The 
grounds of this application are that the 
Court below had no jurisdiction to recall 
its order allowing set off and acted with- 
out jurisdiction in directing the petitioners 
to deposit the purchase money ; secondly, 
that the Court below should have held that 
the claimant decree-holders were not 
holders of any decree for the payment of 
money within the meaning of s. 73, Civil 
Procedure Code, and as such, it acted with- 
out jurisdiction in entertaining their claim 
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for rateable distribution and finally that 
the finding by the Court below that mort- 
gaged properties of Pokhermal’s decree 
had been sold and exhausted and found 
insufficient to satisfy the decree was not 
warranted by the evidence on record relied 
on by the learned Judge. 

According to the terms of the final de- 
cree in default of defendants paying up 
by the due date, the shares of the first 
three defendants in the property will be 
sold for satisfaction of the decree, the 
balance of the decretal amount must be 
satisfied out of other assets of the defendants 
(including defendant No. 4's share in the 
Diana Tea Co). The mortgaged property 
was 10 shares in the Tea Oo. and the 
decree for sale was that the shares of three 
of the judgment-debtors in these Tea 
shares must be sold in the first instance 
and if the decretal amount was not realised 
by sale of their shares, the balance must 
be realised by the sale of the other shares 
of the defendants including : defendant 
No. #s share. The question is whether 


. this can be regarded as a personal: decree. 


Under the terms of O. XXXIV,,7. 6 
where the net proceeds of any sale. held 
under r. 5 are found insufficient to pay,the 
decretal amount, on the application’ of 
the plaintiff, the Court may, if the bal- 
ance is legally recoverable from the de- 
fendant otherwise than out of the property 
sold, pass a decree for such balance. It 


is. therefore, argued that there 
must be a separate application for--per- 
sonal decree. There is authority „for. 


holding that a composite decree such’ as 
has been passed in this case though im- 
proper is not on that account invalid. 
We find in this case in the preliminary 
decree also there is a direction that if 
the decretal amount is not realised by the 
sale of the prcperty mortgaged, the decree- 
holder will be entitled to realise the 
balance by personal decree. In the case 
of Jeuna Bahn v. Parmeshwar Narayan 
(1), it was held that F ; 
“a decree for the sale of, mortgaged property 
can validly provide that if the proceeds of sale 
are not sufficient to cover that amount of the 
mortgage-deed together with interest, the defendant 
shall pay the balance. It is not a condition pre- 
cedent to the making of a personal decree for the 


balance that the mortgaged property. should have. 


been sold and the proceeds found insufficient’ to 
satisfy the debt.” 

(1) 49 Ind, Cas. 620; AIR 1918 P O 159;47 O 
370; 46 1A 294; 36M L J215; 17A L J207; 23 O 
W N 490; 25M L T 278; 29 0O L J 443; 21 Bom. L 
R 582; 10 L W 26; (1919) M W N 347; 12 Bur. L T 
30 (P ©). . 
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This indicates that the words of the 
section are satisfied in case where the 
Court passes a decree that on the hap- 
pening of the event when the net proceeds 
of the-sale are found to be insufficient 
the balance should be paid. This was 
followed in the case of Fala Krista Pal 
`V. Jagannath Marwari (2). In the present 
case, the decree is clearly a composite 
decree and includes a personal decree. 
We think, therefore, that the Court below 
was not wrong in directing a rateable 
distribution. The orderis further disputed 
on the ground that it includes a direction 
as regards that share of defendant No. 4, 
that is, the decretal amount is to be 
satisfied out of the assets of the defendants 
including defendant No. 4's share in the 
Diana: Tea Oo. But an affidavit has been 
filed by the opposite party to show that 
the share has also been sold and pur- 
chased by the decree-holder for Rs. 50. 
This amount should have been included 
in the amount shown as realized in the 
decree-holder’s application for execution. 
He has only shown as realized Rs. 720 
on’ a previous execution case but the 
affidavit now filed shows that Rs. 50 was 
realized ina subsequent execution case 
- (Execution Case No. 41 of 1931) by the 
sale of the share of defendant No. 4. This 
amount must accordingly be deducted from 
the decretal amount which is to be rateably 
distributed to him. : 
~ As regards the alleged order for set off 
we find that although the petitioner was 
allowed to bid at the sale and ask for 
permission to set off, no order for set-off 
‘was actually passed and he was directed 
to deposit one-fourth of the bid money 
in case the sale was knocked down in his 
favour and having expressed his inability 
‘to deposit the requisite amount was allowed 
by the Court to pay the poundage-fees on 
the clear understanding that he would 
have to deposit the bid money in pro- 
portion in case the application for rateable 
distribution was granted. We think the 
petitioner is entitled to a certain amount 
of sympathy because no application for 
rateable distribution having been made 
- ¿up to the date of sale he was naturally 
::. under. the impression that he would be 
“allowed set off. Bat in the circumstances 
of the case, the action of the Gourt al- 
lowing rateable distribution does not seem 
to have been contrary to law and we find 
(2) 140 Ind. Cas. 788; AIR 1932 Cal. 775; 59 C 


1314: 36 O W N 709; 560 LJ 187; 
Cal. 36. 
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‘ourselves unable to interfere otherwise 
than by the modification noted above, with 
the order which has been passed by the 
Court below. The Rule must accordingly 
be discharged. There will be no order as 
to costs. 

D. Rule discharged. 


MADRAS HIGH COURT 
Civil Appeal No. 79 of 1932 


and 
Civil Miscellaneous Petition No. 2248 of 
1933 
August 22, 1934 
RameEsau AND STONE, JJ. 
RAGAMPUDI MALLIAB AND OTHERS ~ 
. - APPELLANTS 


VETSUS 
MUTTA VENKATESWARLU AND OTHERS 
— RESPONDENTS 

Transfer of Property Act (IV of 1689), s. 100 
—Registration Act (XVI of 1908), 8. 17— Letter 
agreeing not to alienate certain properties, whether 
creates charge—Document creating charge—Necessity 
of registration. : 

A mere letter addressed to a Bank by which 8 
person who intends to take a loan from the Bank in 
future undertakes not to alienate certain properties 
does not amount to a charge. Sivanna v. Venkata- 
krishna Murthy (|) and Imperial Bank’ of India 
v. Bengal National Bank, Ltd., (2), followed, Imperial 
Bank of India v. Bengal National Bank, Ltd (3), 
distinguished. 

Even a charge, though it may not amount to a 
transfer, creates some interest in immovable property 
and a document which ‘purports to create a charge 
must be registered. Gobinda v. Dwarka Nath (4), 
Janardan v. Anant (5) and Jwahkir Mal v. Rani 
Indomati (6), distinguished, , 

Appeal No. 79 of 1932 agains! the decree 
of the Court of the Additional Subordi- 
nate Judge of Cocanadain O. S. No. 82 
of 1929. í f 

O. Mis. P. No. 2248 of 1933 praying that 
in the circumstances stated in the affidavit 
filed therewith, the High Court will be 
pleased to admit the documents marked 
as Exs. XII to XVIII and filed therewith 
in evidence in the said Appeal No. 79 
of 1932, 

Messrs. V. Govindarajachari and K. 
Krishnamurti, for the Appellants. 

Mr. P. Somasundaram, for the Respon- 
dents. = , 

Judgment.—tThis appeal is by defend- 
ants Nos. 3 to 6 against the deeree passed 
by the Subordinate Judge of Cocanada in 
a suit brought on a mortgage bond Ex. A. 
dated November 8, 1916, executed by the 
lst defendant's father. The appellants- 
defendants are purchasers of the equity of 
redemption in execution of a money decree 
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Obtained by them after the mortgage. The 
Subordinate Judge granted a decree. 

Two points are argued in appeal. The 
first is that the mortgage bond is not 
supported by consideration and is merely 
nominal. The Subordinate Judge discusses 
the evidence. We see no reason to differ 
from his estimate ‘of the evidence. The 
burden of proof is upon the defendants. 
Not only have they not discharged the 
burden but there is considerable evidence 
for the plaintiff to show that considera- 
tion was fully paid. It is unnecessary to 
dwell on the oral and documentary evidence 
in detail. 

The second point argued is that there 
is a charge on the suit land created in 
1912 in favour of the Imperial Bank of India 
and these appellants having paid off the 
debt due to the Bank, have become sub- 
rogated to that charge and therefore they 
have got a priority over the suit mortgage 
bond. This point was not raised in the 
written statement and the document in 
favour of the Imperial Bank was not even 
filed in the lower Court. They have now filed 
an application for admitting fresh evidence. 
It is merely a letter addressed to the 
Imperial Bank by the-lst ‘defendant's 
father undertaking not to alienate cértain 
properties. At the time of the letter no 
loan was taken from the Imperial Bank 
though sometime after the letter, moneys 
were lent by the Bank to the ist defend- 


ant’s father. We. do- not think such 
a letter amounts to a charge. We 
agree with the decision in Sitanna 


v. Venkatakrishna Murtty (1) and with 
the judgment of Rankin, ©. J., in 
Imperial Bank of India v, Bengal National 
- Bank, Ltd. (2) which judgment is not touch- 
ed by the decision of the Privy Council 
in Imperial. Bank, of India v. Bengal 
National Bank Lid. (3) on this point. We 
think that even a charge, though it may not 
amount to a transfer, createssome interests 
in immovable preperty and such a do- 
cument must be registered. The decision 
in Gobinda v. Dwarkanath (4) relates to 
a decree which is exempt from registra- 


ai? 19 Ind. Oas. 478; 24M LJ 474; (1913) M W N 
i | 


(2) 13L Ind. Cas. 689; 58 O 136; A I R 1931 Oal. 
223; 34 O W N 605; 53 O LJ 269; Ind, Rul. (1931) 
Oal. 481.. 

(3) 134 Ind. Oas. 851; 59 O 377; A I R1931 P C 
245; 35 O W N 1031; 54 O LJ 117; G93, AL J 
804: (1931) M W N 910; 33 Bom. L R1338; 34 L W 
569: 6L M L J 589; Ind. Rul. (1931) P O 299; 58 I A 
323 (P O) : 

(4) 350 837; 7 O L J 492; 12 O W N819. 
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tion. The decision in Janardan v. Anant 
(5) relates to three registered instru- 
ments and another instrument for less than 
Rs. 100. In the decision in Jewahir Mal v. 
Rani Indomati (6) the real question was 
whether the document was a mortgage and 
whether the suit was a not barred by limita- 
tion. Nobody was interested in arguing 
that there was no charge. At the most it 
may be a charge but if it is nob a mort- 
gage the suit was barred by limitation. 
Therefore even if fresh evidence can be 
admitted, it will not help the appellants. 
The result- is the appeal fails and is 
dismissed with costs of the plaintiff-lst 
respondent. 


i A. 
(5) 32 B 386. 
, 16) 22 Ind. Cas, 973; 


Appeal, dismissed. 
36 A 201; 12 A L J290. 


| LAHORE HIGH COURT 


Second Civil Appeal No. 188 of 1933. 

February 23, 1934 
ABDUL RASHID, J. 

Lala KHEM CHAND AND O0OTHERS-— 

PLAINTIFFS— APPELLANTS 
i | . versus 
` KISHAN KUMAR AND OTHERS— 
DEFENDAN1S— RESPONDENTS. 

Hindu Law—Widow— Possession as such — Whether 
acquires property as stridhan—Bequest by widow 
having only life interest—Validity of —Donee, tf takes 
possession as trespasser—Suit by reversioners more than 
twelve years after widow's death, if barred —Limita- 
tion Act (IX of 1908), Sch. I, Art. 141—Second appeal 

-New plea, if can be set up. ae 

Under Hindu Law a widow possessing as such 
does not acquire the ‘property as her stridhan 
but makes it good to her husband's estate. Where 
the last ‘male-holder makes a 


_ years 
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suit 
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Judgment.—The following pedigree table will be helpful in understanding 


the facts of this case. 

















THARI MAL 
| [= PA 
l 
Asa Nand= Shanu Ram Hoa Ram= Girdhari Lal 
Musamnat Nikki Bai Musammat Asi | 
(died Bisakh Wasna Ram Bai Jugal Kishore 
Sambat 1928) | 
Propositua “Har Narain | 
alias Narain Musammat Musammat 
Das (defend- Toti Bai Ramo Bai 
ant No. 3) (doean ead.) 
: ant No. 
Sada Nand dead 
(Plaintiff ah ees 
No. 3.) 
| L | 
Chaman Lal Sham Das Khem 
(died 1908) (defendant Ohand (plaint- 
No. 2) iff No. 1.) 
Jagan Nath 
(plaintiff 
No, 2.) 
| 
Dayal Das Nand Lal 
(dead) 
Represented by 
| 7 | | 
Krishan Chand Mohan Lal Khauda Ram Murli Dhar Lila Ram Jassu Ram Musammat 
(Kumar) deft. 1 (b)  deft.1(c) deft. 1(d) deft, 1(e) minor Jamna Bai 
(defendant deft. 1 (f) (daughter) 
No. (1) (a) ) deft, 1 (g) 


The allegatione ofthe plaintiffs in this 
case were that the house in dispute 
belonged to Asa Nand who died in 1871. 
He wassucceeded by his widow Musam- 
mat Nikki Bai who died in 1920. After her 
death the property descended to Khem 
Chand, plaintiff No. 1 and to Sham Das 
and Narain Das, defendants Nos. 2 and 3. 
Musammat Toti Bai whoisa daughter of 
Asa Nand's brother, forcibly took possession 
of the house in dispute basing her right on 
the will stated to have been executed by 
Musammat Nikki Bai in her favour. De- 
fendants Nos.2 and 3 having assigned 
their rights to plaintiffs Nos.2 and 3 the 
plaintiffs were entitled to the possession 
of the property in dispute. 

Musammat Toti Bai was originally the 
principal defendant inthe case, but on 
her death her six sons and one daugh- 
ter were -brought on the record as her 
legal representatives. The defendants 
pleaded that Musammat Nikki Bai inherit- 
ed the property under a will from her hus- 
band whohad made hercomplete owner 
thereof, that Musammat Nikki Bai be- 
queathed the property to Musammat Toti 


Bai and that Musammat Toti Bai made a 
gift of the property in dispute to Krishan 
Kumar. It was further pleaded that as 
Musammat Nikki Bai died about 15 years 
before the institution of the suit, the suit 
was time-barred, and that the plaintiffs 
having consented to the will in favour of 
Musammat Nikki Bai were estopped from ` 
denying her absolute title to the house in 
dispute. 

The trial Court held that Musammat 
Nikki Bai had died within 12 years of the 
institution of the suit and that, therefore, 
the suit was not barred by limitation. It 
further held thatthe property in dispute 
was acquired by Musammat Nikki Bai 
under a will from her husband, and she 
had, therefore, an absolute right to deal 
with it. The plaintiffs’ predecessors-in-in- 
terest knew of the will and didnot object to 
toit and the plaintiffs could not now take 
any exception to it. On these findings the 
suit of the plaintiffs was dismissed. 

The plaintiffs preferred an appeal 
to the learned District Judge. The 
learned District Judge found that the exe- 
cution of a will by Asa Nand in favour of 


1834 


Musammat Nikki Bai had not been proved, 
nor had it been established that Musammat 
Nikki Bai had an absolute right in the 
property left by her husband. As a result 
of these findings he held that the validity of 
the willof Musammat Nikki Bai in favour of 
Musammat Toti Bai had not been establish- 
ed.į The learned District Judge, however, de- 
cided against the plaintiffs on the point of 
limitation, holding that Musammat Nikki 
Bai’s death took place more than 12 years 
before the institution of the suit. He, 
therefore, dismissed the plaintiff's suit. 
The plaintifis have preferred a second ap- 
peal to this Court. 

Jt was contended on behalf of the ap- 
pellants that it had not been esablished 
that Musammat Nikki Bai died more than 
12 years before the institution of the suit. It 
was urged that though the finding regard- 
ing the death of Musammat Nikki -Bai 
was one of fact, sucha finding could be 
challenged in second appeal, as the learn- 


ed District Judge had laid down 
that .in a- question of this type 
the evidence of the relatives of the 


plaintiffs could not be relied: upon. I am 
of opinion that the finding regarding the 
death of Musammat Nikki Bai cannot be 
challenged in this appeal. The learned 
District Judge has considered the entire 
oral and documentary evidence produced 
by. the parties, and has come to the conclu- 
sion that Musammat Nikki Bai died more 
than 12 years before the institution of the 
suit, A stray remark tothe effect that as 
the relatives of the plaintitfs were interested, 
their testimony was not entitled to. much 
weight does not entitle the appellants to 
challenge a finding of fact in second ap- 
peal. | : 

The learned Counsel for the appellants 
further contended that the plaintiffs. were 
entitled to claim limitation from the date of 
the death of Musammat Toti Bai as by 
adverse possession Musammat Toti Bai 
only acquired alife estate which terminated 
on her death, and the heirs of Asa Nand 
could claim the house after the death of 
Musammat Toti Bai. Reliance was placed 
on Mahajan v. Purbo (1) and Lajwanti v. 
Safa Chand (2) in this connection. It was 
maintained that on the findings of the 


(1) 123 Ind. Oas. 276; 11 L 424; AI R1930 Lah. 
504: 31 P L R 233; Ind. Rul. (1930) Lah. 420. 

(2) rU Ind, Gas. 768; ô L193; AI R194 PO 121; 
51 TA 171; 22A L J 304; (1924) M W N 492; 20 L 
W 10; 2 Pat. L R 245; 280 W N 960; 26 Bom. L R 
1117; 47M LJ 935; 6PLT1;L R5APO 94 
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learned District Judge Musammat Nikki 
Bai had only a life interest in the house in 
dispute, and that shecould not pass a 
better title to Musammat Toti Bai than 
the one she herself possessed. According 
to the learned Counsel for the appellants, 
the bequest in favour of Musammat Toti 
Bai was, therefore, effective only till ‘her 
death, and after her death the house in 
dispute would revert to the heirs of thé 
husband of Musammat Nikki Bai. In my 
opinion this argument is without any force. 
The plaintiffs cannot in second appeal set 
up a new case, Inthe plaint they claim- 


ed that Musammat Nikki Bai having died . 


within 12 years of the institution of the suit, 
they were entitled to the possession of the 
house in dispute as reversioners of Asa 
Nand. They challenged the validity of the 
will in favour of Musammat: Nikki Bai, 
and also the power of Musammat Nikki 
Bai tomake a bequest in favour of 
Musammat Toti Bai. They never alleged 
that Musammat Toti Bai derived only a 
life interest as a result of the bequest in 
her favour. According to them Musammat 
Toti Bai was amere trespasser and the 
right to sue accrued to them from the time 
of the death of Musammat Nikki Bai 
Now that their suit hasbeen held to be 
barred by limitation, they cannot place 
their reliance on a different cause of action 
than the one mentioned in the plaint. 
Musammat Toti Bai was alive when thé 
suit was instituted, and was made a 
defendant in the case. 
not, therefore, now change: round and say 
that Musammat Toti Baibad only a life 
estate, and that tueir right to possession 
accrued to them from the date of the death 
of Musammat Toti Bai. Apart’ from this, 
however, the rulings relied upon by the 
learned Counsel for the appellants are not 
applicable to the facts of the present case. 
In Mahajanv. Purbo (1) the’ widow law- 
fully took possession of the estate of her 
husband, and owing to her unchastity for- 
feited the righttoa life estate. She, how- 
ever, continued to hold the estate of her 
husband, and itwas held that by adverse 
possession extending over more than 
12 yéars the widow acquired only a. widow's 
estate and not an absolute estate, there 
having been no change in the character of 
her possession aiter her becoming unchaste. 
In Lajwanti v. Safa Chand (2) a posthu- 
mous son wasborn after the widow had 
taken possession of her husband's estate, 
and it was held that thereby the widow 
did not acquire more than a life estate by 


1 


The appellants can- ` 
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continuing to bein adverse possession of 
her husband's estate. Inthe present case 
Musammat Toti Bai was not the widow of 
the last male-holder. The learned District 
Judge having heldthe will in favour of 
Musammat Nikki Bai to be invalid, Musam- 
mat Toti Bai took possession of the property 
left by Musammat Nikki Bai as a trespasser 
from the dateof the death of Musammat 
Nikki Bai. Inthe Privy Council case Laj- 
wanti v. Safa Chand (2), at the time 
when the widow entered into possession she 
was entitled to the property as a widow and 
it was only subsequently that the birth of a 
posthumous son madeher liableto dis- 
possession. The Privy Council ruling -was 
discussed in Rikdeo Tewari v. Sukkdeo 
Tiwari (3) the head-note of which may be 
quoted in extenso. 

‘On the death of one S. T. N. who was the widow 
of a predeceased nephew ofhis, got possession 
of some of his property and remained in pos- 
session for more than twelve years, The widow 
and one of the two grandsons having alienated 
some ofthis property,the other grandson sued to 
have the sale set aside: 

Held, that N had acquired a title which was 


good not only against their reversioners S T but 
as against the reversioners to her husband's estate.” 


Kali Charan v. Piari (4) lays down that 
where the widow of a member of a joint 
Hindu family takes possession on the death 
of her husband of property which was in 
his possession during his life-time, there is 
no presumptionthat the possession taken 
is merely that of the widow of a separated 
Hindu. The nature ofthe widow's posses- 
sion has to be determined by the facts in 
each case and ifthe facts indicate that the 
possession was adverse, the widow would, 
. onthe expiry of the prescribed period, 
acquire an absolute estate. The ruling of 
their Lordships ofthe Privy Council in 
Lajwanti's case (2) was fully discussed and 
it was pointed out thatall that was laid 
down by their Lordships wasthat a widow 
possessing as such does not acquire the 
property as her stridhan but makes it 
good to her husband's estate. As I have 
said above, Musammat Toti Bai not being 
a widow of Asa Nand, became a trespasser 
from the date of the death of Musammat 
Nikki Bai owing tothe finding that Musam- 
mat Nikki Bai possessed only a life estate 
and could not make a bequest in favour of 
Musammat Toti Bai. In these circumstan- 
ces Art. 141 of the Limitation Act, clearly 
governs the case and as it has been held 


5 (3)102 Ind. Cas. 175; 49 A 713; AI R 1928 AIL 45; 
25 A Ld 580. 

(4) 83 Ind, Cas. 754; 46 A 769; A IR 1924 All. 740; 
22 AL J 725; L R5A 677 Oiv. 
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that Musammat Nikki Bai-died more than 
12 years before the institution of the suit, 
the plaintiffs’ suit is barred by time. 

For the foregoing'reasons, I dismiss the 
appeal with costs. 


N. 7 Appeal dismissed. 


_,. PATNA HIGH COURT 
Civil Appeals Nos. 332 and 290 of 1933 
September 3, 1934 
AGARWALA AND SAUNDERS, JJ. 

Musammat AMIRAN AND ANOTHER— 

APPELLANTS 
Versus 
Musammat KANIZ AISHA AND ANOTHER— 

RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 47, 100, 
0. XXI, rr. 90, 15, 16—“ Parties to suit” in s. 47— 
Application merely to set aside sale on account of 
irregularities—Second appeal, if lies—O, XXI, r. 15, 
if refers to decree passed in favour of one person only 
—O. XXI. r. 16 (proviso)\—Notice, if necessary in 
case of transfer by operation of law. 

The phrase “ parties to the suit ” ins, 47, Civil Pro- 
cedure Code, refers to parties who were opposed to 
each other inthe suit. It hasno reference to any 
dispute between-two of the representatives of a 
deceased decree-holder. 

No second appeal lies from an application merely 
to set aside a sale on account of irregularities, even 
though the application is headed under s,47 and 
O. XXI,r.90, Civil Procedure Oode. 

Rule 15, O. KAT, refers to a decree which has been 
passed jointly in favour of more than one _ plaintiff. 
Jt does not apply where the decree is passed in favour 
of one person only. 

A transfer by operation of law is notan assign- 
ment and no notice is necessary under the proviso 
to O. XXI, r. 16. 

O. A. from an appellate order of the 
District Judge, Gaya, dated July 18, 1933. 

Messrs. Rajkishore Prasad and R. K. 
Sinha, for the Appellants. 

Mr. L. K. Jha, for the Respondents.‘ 


Agarwala, J.—One Fasihunnissa sued 
on the foot ofa mortgage for sale of property 
which had been mortgaged toher assignor. 
The mortgagor being dead his heirs were 
made defendants inthe suit. One of the 
heirs, a son of the mortgagor, was the hus- 
band of the plaintiff. After the decree had 
been passed the decree-holder died leaving 
her husband, her father and two minor 
daughters. The interest of the decree- 
holder’s father inthe decree was transfer- 
red to hisnephew by a deed. The appli- 
cation for execution of the. mortgage 
decree was made onbehalfof two minor 
daughters of the deceased decree-holder. 
Neither the decree-holder’s husband nor 
her father was a party to this application- 
At the execution sale the mortgaged pro- 
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perty was purchased on behalf of thetwo 
minor daughters and the sale was in due 
course confirmed. Two of the judgment- 
debtors. then applied to set aside the auction 
sale. An application to set aside the sale was 
also made by the transferee of the interest 
of the decree-holder’s father. Both the 
applications were rejected by the executing 
Court and the decision of that Court was 
upheld in-appeal by the District Judge. 
Miscellaneous Appeal No. 332 of 1933 arises 
out of the application by the two judg- 
ment-debtors and Miscellaneous Appeal No. 
290 of 1933 arises out of the application 
by the transferee from the decree-holder's 
father. 

A preliminary objection was taken by 
the learned Advocate for the respondent 
on the hearing of both these appeals. With 
regard to Miscellaneous Appeal No. 332 of 
1933, the learned Advocate for the respon- 
dent contends that as the application in 
which this appeal arises was an application 
under O. X¥XI,r. 90, and asan appeal has 
already been heard and disposed of by 
the District Judge, no second appeal lies 
to this Court. 

The learned Advocate for the appellant, 
however, argues that his application was 
not only under r. 90 buat was also an ap- 
plication under s. 47, Civil Procedure 
Code. Although the objection filed in 
the executing Court by the ap- 
pellant judgment-debtors was headed 
under s. 47 and ander O. XXI, r. 90, it 
was in substance andin terms an applica- 
tion merely to set aside the sale on account 
of irregularities. In the circumstances the 
second appealis not maintainable. Weare 
asked, however, to treat the memorandum 
of appeal as an application for revision 
under 8.115 of the Code. Itis argued 
that there was material irregularity in the 
exercise of its jurisduction by the execut- 
ing Court. The material irregularity 
alleged is that a part of the mortgage debt 
having been extinguished by reason of the 
fact that one of the heirs of the mortgagor 
also had by the death of the decree-holder, 
acquired an interest in the decree, the other 
heirs of the decree-holder should not have 
been allowed to execute the decree in full. 
It appears that no objection to the execution 
proceedings was taken by the appellants in 
Miscellaneous Appeal No. 332, and when 
they applied subsequently, their objection 
was not to the validity of the execution 
procesdings but to the validity of the 
sale held in the course of those proceedings. 
In thesecircumstances in my opinion the 


applicants are not entitled to have the 
revisional powers exercised in their favour 
and the application must be dismissed. 

With regard to Miscellaneous Appeal No. 
290 of 1933, the preliminary objection taken 
by the learned Advocate for the respondent 
is that the question raised in the proceed- 
ings out of which this appeal has arisen was 
not a question “between the parties to the 
suit” within the meaning of s. 47, Civil 
Procedure Oode, but between two of the 
representatives of the deceased decree- 
holder and therefore that no appeal lies. 
It was contended by the learned Advocate 
for the appellant that “parties to the suit” 
ins. 47 may include representatives of 
‘parties tothe suit inter se. The authori- 
ties however are clear that that phrase in 
s. 47 refers to parties who were opposed to 
each otherinthesuit. The appeal must 
be dismissed. The learned Advocate for 
the appellant in this appeal prays that 
the memorandum of appeal in this appeal 
may also be treated as an application in 
revision and contends that the order of 
the Court below is vitiated by material 
irregularity in the exercise of its jurisdic- 
tion. It is contended that the two daugh- 
ters of the decree-holder were debarred 
from executing the whole decree without 
stating either that they were the sole 
decree-holders or that they were executing 
the decree on behalf of all the decree- 
holders, 


Reliance was placed onr. 15, O. XXI. 
That rule refers to a decree which has 
been passed jointly in favour of more than 
one plaintiff. The decree in the present 
case was passed infavour of one person 
only. The authorities on which the learned 
Advocate relied for showing that r. 15 
applies to the present case, on examination 
appear to have no bearing onthe question 
and it is therefore unnecessary to refer 
to them in detail. Reliance was next 
placed on r. 16, O. XXI. It was contend- 
ed that no notice had been issued tothe 
judgment-debtor in terms of the first 
proviso to that rule. That proviso requires 
that where a decree has been “transferred 
by assignment,” notice of the application 
shall be given to the transferor and to 
the judgment-debtor. In this case there 
has been no assignment. But it is con- 
tended that a transfer by operation of law 
is itself anassignment. In my opinion, an 
examination of the first paragraph of the 
rule negatives this contention. The first 
paragraph provides: 

“Where a decree or, if a decree has been passed 
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jointly in favour of two or more persons the in- 
terest of any decree-holder inthe decree is trans- 
ferred by assignment in writing or by operation 
of law the trausferee may apply for execution of 
the decree to the Court which passed it............ Ar 


The first proviso then requires a notice 
in the case of a transfer of the decree by 
assignment but there isno such require- 
ment in the caseof transfer by operation 
of law. It isincredible that ifthe proviso 
was intended to apply both to a transfer 
by assignment and to a transfer by opera- 
tion of law, the words “by assignment” 
‘would have found place in the proviso. 

The last contention of the learned Ad- 
vocate for the appellant was that the heirs 
of the judgment-debtor No.1 whohad died 
before the execution sale took place were 
not brought on the record. This circums- 
tance, however, in no way vitiates the sale 
or provides the present applicant with a 
grievance. I would therefore dismiss the 
application for revision. In both cases th 

opposite party is entitled to costs. : 
--- Saunders, J.—I agree. 
D,” _ Application dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 68 of 1933 
April 3, 1934 | 
RAMESAM AND CURGENVEN, JJ. 
In re CHIDAMBARAM CHETTIAR— 
APPELLANT 

Court-fees—Refund of court-fees—Power! to order 
refund apart fromthe Court Fees Act, limits of. 

The Court cən order a refund of court-fee wholly 
or in part only in three cases :—!¢) where the Court 
Fees Act applies, (ii) where there is an excess pay- 
ment by a mistake, or (iti) where, on account of the 
mistake of a Court a party has been compelled to 
pay court-fees. 

Where a party preferred an appeal but when a 
revision petition which had been filed by the opposite 
party was dismissed, he withdrew the appeal : 

- Held, that the Court had no power to refund the 
court-fee paid on the appeal. C T. A.M. Chettyar 
Firm v. Ko Yin Gyi(1, Muhammad Sadiq Ali Khan 
v. Saiyid Ali Abbas (2) and J, C. Galstaun v, Raja 
Janaki Nath Roy (3),referred to. 
- Appeal against the decree of the Court 
ôf the Subordinate Judge, Salem, in O. 8S. 
No, 15 of 1929. 
Messrs. C. S. Venkatachariar and D. 
Ramaswamy Ayyangar, for the Appellant. 


Order.—This appeal is withdrawn and 
is, therefore, dismissed. The appellant has 
filed an application for amendment of the 
decree which was allowed. The opposite 
party filed a revision petition in this Court. 
For fear that the amendment will be dis- 
allowed, the appellant filed this appeal. 
Now that the revision petition is dismissed 
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the appellant is willing to withdraw the 
appeal. 

In these circumstances, appellant asks 
for a refund of court-fee. He admits there 
is no section of the Court Fees Act which 
he can rely on. He relies on C. T. A.M. 
Chettyar Firm v. Ko Yin Gyi (1), Muham- 
mad Sadiq Ali Khan v. Saiyid Ali Abbas 
(2) and J.C. Galstaun v. Raja Janaki 
‘Nath Roy (3). 

In our opinion, the Court can order a re- 
fund: (1) where the Court Fees Act applies, 
(2) where there is an‘excess payment by a 
mistake or (3) where, on account of the mis- 
take of a Court a party has been compelled 
to pay court-fees either wholly or in part. Out- 
side these cases we are not satisfied that 
we have authority to direct a refund. Once 
a case like J.C. Galstaun v. Raja Janaki 
Nath Roy (3) is recognised, we ought to 
permit refund in all cases where appeals 
are dismissed on the ground of limitation. 
We are not prepared to go so far. The fact 
that the delay in J. C. Galstaun v. Raja 
Janaki Nath Roy (3) is dus to the fault of 
the legal adviser has no bearing on the 
right of the Crown to the court-fee paid. 
We cannot direct a refund of the court-fees. 

A. Order accordingly. 

(b 117 Ind. Oas, 585; 7 R 88; A IR ]929 Rang. 


(2) 146 Ind. Cas, 789; 7 Luck. 588, 
(3) 152 Ind. Cas. 215: 38 O W N{185; A I R 1934 
Cal. 615; 7 R O 253. 


PATNA HIGH COURT 
Civil Revsion Petitions Nos. 613, 642 and 
643 of 1933 

April 18, 1934 

Fazi ALI, J. 
(PIUNS) KANTIMOHAN AND OTHERS— 

: PETITIONERS 

versus 


RAMBALLABH DAS—Obppositr Party. 

Civil Procedure Code (Act V of 1908), O. I, r 10 
(2)—Discretionary powers of trial Court—Whether 
can add party at late stage in interest of justice. 

Ina suit by A against mortgagors on a mortgage 
bond, alleging himself to be the son of the original 
deceased mortgagee, the defendants raised, at a very 
late stage, the plea that A was not the son of the 
original mortgagee and when this plea would almost 
have succeeded, he requested the Oourt to join as 
co-plaintiff the widow of the original mortgagee. 
The application was allowed and the defendants went 
in revision : f 

Held, that the Court was vested with wide discre- 
tion under sub-r.2 of O. I, r 10, Civil Procedure 
Code and that where ithad acted in aid of justice to 
prevent the suit being defeated upon a more or less 
technical ground, the High Court would not interfere, 
Abdul Gafur v. Ali Miah (1), referred to. [p. 780, 
col. 1] . 

“7 
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C.R. P. from the orders of the Sub- 
Judge, Arrah, dated November 24, 1933. 

Messrs. P. R. Das and Harbans Kumar, 
for the Petitioners in O. R. No. 613 and for 
Opposite Party in ©. R. Nos. 642 and 643. 

Sir Sultan Ahmad and Mr. M. K. Mukher- 
jee, for the Petitioners in O. R. Nos. 642 
and 643 and for Opposite Party in O. R. 
No. 613. 

Judgment.—These three applications 
arise out of a mortgage suit which is pend- 
ing before the Subordinate Judge, Second 
Court at Arrah: Two of these applications 
have been preferred by the plaintiff and 
one by defendants Nos. 3 and 4. The 
mortgage bond which is the subject-matter 
of the suit was executed by defendants 
Nos 1 and 2, fathers of defendants Nos, 3 
and 4 (who are minors) as kartas of their 
family in favour of one Gobind Ram in 
1628. In 1931 the plaintiff brought the 
mortgage suit alleging to be a son of 
Gobind Ram. There were six principal 
defendants in the suit besides a number 
of pro forma defendants. Two written 
statements were filed one by defendants 
Nos. 1 and 2 and the other on behalf of 
the minor defendants Nos. 3 and 4 in 
August 1931, but nothing was stated in 
either of them to indicate that the defend- 
ants intended tc challenge the allegation 
of the plaintiff that he was the son of 
Gobind Ram. This matter was also not 
made the subject-matter of any of the 
issues which were framed on December 11, 
1931. Subsequently, however, the Oourt 
was persuaded to appoint one Pandit Ram 
Narain Choubey as the guardian of the 
minors and on August 15, 1933, in a sup- 
plementary written statement filed by the 
newly appointed guardian the locus standi 
of the plaintiff to bring the suit was chal- 
lenged. Thereupon the plaintiff served an 
interrogatory upon the guardian to find 
out what the allegation exactly meant and 
it was elicited then that what the defend- 
ants meant to assert was that, so far as 
they had ascertained by inquiry, the plain- 
tiff was not the son of Gobind Ram, deceas- 
ed. Till that stage, however, no documents 
were filed ,by the defendants in support of 
their assertion, but two documents, namely 
a trust deed and a copy of.a certain school 
register were filed subsequently on Novem- 
ber 17, 18, 1933, after the evidence for 
the defendants had been closed. The 
plaintiff thereupon asked the Court to give 
him an opportunity to rebut these docu- 
ments but that opportunity was refused 
and hence the plaintiff has filed his two 
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applications to this Court which are the sub- 
ject-matter of Civil Revisions Nos. 642 and 
613. The subject-matter of Civil Revision 
No. 613 which has been filed on behalf of 
defendants Nos. 3 and 4is an order passed 
by the Subordinate Judge by which he has 
allowed one Musammat Chando who alleges 
to be the widow of Gobind Ram and the 
mother of plaintiff to be impleaded as a 
co-plaintiff upon her application dated 
November 20, 1933. 

This application was filed after the entire | 
oral evidence except that of a formal 
witness had been recorded and when 
certain witnesses cited by the defendants 
were being examined on commission. The 
application had been opposed by the de- 
fendants but the learned Subordinate 
Judge overruled their objection and the 
grievance of the defendants is that not only 
has the Subordinate Judge acted impro- 
perly in impleading Musammat Chando as 
a co-plaintiff at a late stage of the proceed- 
ing but also that he had no jurisdiction to . 
do so under O. I, r. 10. Now, so far as 
the two applications preferred by the 
plaintiff are concerned, they were not 
opposed by Mr. P.R. Das who appeared 
for the defendants and they must be allow- 
ed. Mr. Rai Guru Saran Prasad, who ap- 
peared toreply tothe arguments advanced 
on behalf of the plaintiff, suggested that 
the plaintiff had no right to adduce any 
evidence in rebuttal of the evidence adduc- 
ed on behalf of the defendants. Ordin- 
arily that will be so, but having regard to 
the peculiar circumstances of the case and 
keeping in view the fact that the plea of 
the defendants that the plaintiff is not the 
son of Gobind Ram was introduced at a 
late stage and that the two documents 
were sprung upon them without any pre- 
vious notice, it appears tome to be only 
fair that the plaintiff should have an oppor- 
tunity to meet those documents. I would 
therefore set aside the order of the Sub- 
ordinate Judge against which Civil Revi- 
sions Nos. 642 and 643 are directed, and 
direct that the plaintiff be given an op- 
portunity to adduce such evidence as he 
considers necessary to explain and rebut 
the two documents, namely the trust deed 
and the copy of the school register filed on 
behalf of the defendants. 

The question raised in Civil Revision 
No. 613 is however not free from difficulty. 
Mr. P. R. Das contends that the object of 
O, I, r. 10, is merely to enable the Court to 
bring before it all such persons as are 
either necessary or proper parties. The 
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first part of the rule is said to contemplate 
among other things those cases in which 
the right to relief in respect of or arising 
out of the same act or transaction or series 
of acts or transactions is alleged to exist 
in the alternative. Mr. P. R. Das in sup- 
port of his contention places great reliance 
upon Abdul Gafur v. Ali Miah (1). That 
was a suit for rent and it was pointed out 
in that case that the parties cannot be 
added so as to alter the nature of the suit 
although the question of title may be incid- 
.entally investigated in a suit for arrears 
of rent, for example, where a tenant defend- 
ant disputes the extent of the title of the 
plaintiff to the arrears demanded. In their 
judgment the learned Judges who decided 
the case observed as follows: 

“It is further plain that a person may be added as 
a party to a suit only in two cases, first, when he 
ought to have been joined and has not been so joined, 
or secondly, when without his presence the question 
in the suit cannot be completely decided.” 

This case supports to some extent the 
contention of Mr. P. R. Das and it must be 
conceded that the proposition he contends 
for certainly provides a good working rule 
or formula. As I read the section, however, 
T find that cl. (2) is couched in fairly wide 
terms and it will be difficult to enumerate 
with any degree of finality or exhaustively 
all the cases to which alone the discretion 
vested in the Court under this rule would 
apply. The discretion given’ to the Court 
is a wide one and each case will have to 
be decided on its own merit. Besides, even 
though it may appearin a particular case 
that the discretion was not properly exer- 
cised it does not necessarily follow that the 
Court could not exercise any discretion at 
all in the matter. The present case hag 
peculiar features of its own and although I 
have been greatly impressed by some of 
the arguments advanced on behalf of the 
petitioner to which I shall refer presently, 
I am unable to hold thatthe Court below 
has acted without jurisdiction, The argu- 
ment which greatly weighed with me was 
this. Musammat Chando Kuer’s own case 
is that the plaintiff is the son of Gobind 
Ram, and if that isso, there was no occa- 
sion for her being a co-plaintiff. At the 
same time the matter cannot be dealt with 
without having regard to the peculiar 
circumstances under which Chando Kuer 
came forward with an application to be 
impleaded as a party. The defendants 
had challenged the locus standi of the 
plaintiff at a late stage and had taken 


(1) 82 Ind. Cas. 369; A IR 1925 Oal. 26;28 OW 
N 805. 
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every care not to disclose their plea until 
they were pressed. They had also suddenly 
sprung upon the plaintiff two documents 
which the Court would not allow him to 
meet. 

In these circumstances Musammat Chando 
might well have apprehended that the 
Court might give effect tothe plea of the 
defendant with regard to the locus standi 
of the plaintiff. At the same time it was 
manifest that if the plaintiff was not the 
son of Gobind Ram and could not maintain 
the suit for that reason, Musammat Chando 
Kuer could maintain it in the absence of 
a son as the widow of Gobind Ram. It is 
not conceded by the defendants that she 
is the widow of Gobind Ram nor have the 
defendants clearly stated whether Gobind 
Ram died in a state of jointness or separa- 
tion with his reversioners: but in any case 
unless it was proved that Musammat 
Chando was not the widow of Gobind Ram 
or that the latter died in a state of-jointness 
with his reversioners, there can be no doubt 
that Chando Kuer would be competent to 
maintain the suit if in fact Gobind Ram 
had noson. Now the position created was 
undoubtedly a difficult one and Musammat 
Chando could not either assume or assert in 
her application that the plaintiff was not 
the son of Gobind Ram but if the applica- 
tion is carefully read, itis capable of one 
construction only and that is that she 
alleged herself to be entitled to sue if 
Gobind Ram for some reason or other was 
held not to be the father of the plaintiff. 
If in these circumstances the discretion 
vested in the Court under sub-r (1), O. I, 
r. 10 which, as I have already stated, is 
couched in fairly wide terms was exercised 
by the Court in her favour, Iam not pre- 
pared to say that the Court could or should 
not have exercised such a discretion, 
especially when it is clear that the Court 
acted in aid of justice to prevent the suit 
being defeated upon a more or less technic- 
al ground. On any count I am not pre- 
pared to exercise the discretionary juris- 
diction which is vested in this Court for 
interfering with the order of the Court 
below under s. 115, Civil Procedure Code. 
At the same time, in fairness to the defend- 
ants I must point out to the learned Sub- 
ordinate Judge that the defendants should 
be given an opportunity of filing an addi- 
tional written statement which may include 
the pleas which were suggested in the 
course of the argument in this Court, 
namely that Musammat Chando is not the 
widow of Gobind Ram and that Gobind 
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Ram died in a state of jointness with his 
reversioners. 

Tt is needless to add that in case such a 
supplementary written statement is filed 
by the defendants, the Subordinate Judge 
will frame such issue or issues as will then 
arise between the parties and give an op- 
portunity to the parties to adduce such evi- 
dence as they may consider necessary to 
enable the Court to decide those issues. 
With these observations Civil Revision 
No. 613 is dismissed and Civil Revisions 
Nos. 642 and 643 are allowed. In the circums- 
tances of the case there will be no order as 
to costs. As to the costs in the Court below, 
the new plaintiff will have to pay such 
costs as may be incurred by the defendants 
in resisting her plaint and plaintiff No. 1 
will be similarly entitled to such costs as 
may be incurred by him in meeting the 
two documents filed by the defendants 
on November 17 and 18. The stay order 
ig vacated and the record is to be sent 
down at once. 

D. Order accordingly. 
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Charitable and Religious Trusts Act (XIV of 1920), 
ss, 3, 5— Petition under s, 3—Claim adverse to trust— 
Claim, if ousts jurisdiction of Court—Order under 
s. 5 by District Judge—Whether bars regular suit 
to establish title— Civil Procedure Code (Act V of 
1908), s.115—Lower Court not referring todeed of 
grant, the principal evidence—Reliance on other 
evidence—Material irregularity—Revision. 

It is not the intention of s. 5 (6), Charitable and 
Religious Trusts Act, that the moment a claim adverse 
to the trust is advanced, the jurisdiction of the 
Court should be ousted. If a person claims to hold 
adversely tothe trust, it isopen to him to take 
advantage of the concession given to him by 8 5, 
sub-s, (3), and to get the question determined by a 
regular suit, If he does not claim this concession, or 
if, having claimed it,he does not avail himself of 
it, the Court must decide for itself whether a trust 
exists. Butthe Court is precluded from trying or 
determining any question of title between the peti- 
tioner and the party claiming adversely to the 
trust. [p. 782, col 1] 

An order passed by the District Judge under s. 5 
of the Act does not debar the opposing party from 
filing a regular svit afterwards to establish his title. 
Mahadeo Bharthi v. Mahadeo Rai (1), relied 
on. [p. 782, col 2.] 

Where the lower Court has disregarded and not 
referred to the original deed of grant which 
was the principal evidence in support of the 
grant but has relied upon statements made 
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by certain members of the family in subsequent 
documents in connection with it, the procedure 
amounts toan illegality or irregularity which will 
justify the High Court in interfering with it in 
revision under s. 115, Oivil Procedure Code, and 
the fact that there may be other remedies open to the 
petitioners is not in itself sufficient reason for refusing 
to exercise the powers vested in the High Oourt 
by s. 115 of the Code, if the necessity for the exercise 
of such powers is clearly established. [p, 785, col. 
Messrs. H. C. Coyajee and A. G. Desai, for 
the Applicants. 
Messrs. M. R. Jayakar and H. D. Thakor, 
for the Opposite Party. : 
Judgment.—This is an application for 
revision of an order passed by the 
District Judge of Broach on an application 
made by the opponent Saiyed Gulam 
Mohiuddin alias Mirasaheb Bavasaheb 
against the petitioners under s. 3, Charit- 
able and Religious Trusts Act (XIV of 
1920) praying that the petitioners should 
be directed to furnish accounts -of the 
trust properties belonging to the Dargah 
of Halimsha Pir of Ankleshvar, and for 
examination and audit of the accounts for 
three years. The opponents in the lower 
Court contended that the villages were 
their private property, only one survey 
number measuring three acres and four 
gunthas being wakf, and also that they had 
become owners of the villages by adverse — 
possession for the statutory period. The 
learned District Judge found after in- 
quiry that the properties mentioned in 
the application, viz., the villages of Dadhal 
and Amboli in the Ankleshvar taluka of 
the Broach District, were wakf proper- 
ties of the Dargha of Halimsha Pir and 
directed the opponents (the present peti- 
tioners) to furnish accounts for three years. 
The petition has been argued before me 
on four grounds, three of which relate to 
the jurisdiction of the Court. It is urged 
that the learned District Judge had no 
jurisdiction to entertain the application 
because, firstly, the opponents (petitioners) 
had raised a question of title contending 
that the villages were their private pro- 
perty and not wakf and that in any case 
‘they had been in adverse possession for 
the statutory period ; and under s, 5, sub- 
s. (6) of the Act, the District Judge had 
no jurisdiction to try or determine any 
question of title between the petitioner 
and any person claiming title adversely 
to the trust. The contention does not ap- 
pear to me to be asound one. I am unable 
to agree with the view that it was the 
intention of the Legislature that the 
moment the opposing party in an applica- 
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tion made under s. 3 of the Act puts for- 
ward a claim of title adversely to the trust, 
the jurisdiction of the Court ig ousted. 
Where such a claim is put forward, it 
amounts in effect to a denial of the exist- 
ence of the trust. The Act provides that 
if any person appears at the hearing of 
the petition and either denies the existence 
of the trust or denies that it is a trust to 
which the Act applies, and undertakes to 
institute within three months, a suit for a 
declaration to that effect and for any other 
appropriate relief, the Court shall order 
a stay of the proceedings, and, if such suit 
is so instituted, shall continue the stay 
until the suit is finally decided. If the 
undertaking is not given, or if after the 
expiry of the three months a suit is not 
filed, the Oourt is bound to decide the 
question in a summary way and for the 


limited purposes of the Act only, i. e., to- 


decide whether a trust exists, and, if so, 
whether accounts for three years should be 
directed to be filed. In doing so, the 
Court is precluded by sub-s. (€), s. 5 from 
trying or determining any question of title 
between the petitioner and persons claim- 
ing adversely to the trust, 

But it does not appearto me to be the 
intention of sub-s. (6), s. 5 that the moment 
a claim adverse to the trust is advanced, 
the jurisdiction of the Court should he 
ousted. If that were so, it would be pos- 
sible in every case for the opposing party 
to oust the jurisdiction of the Court. If 
a person claims to hold adversely to the 
trust, itis open to him to take advantage 
of the concession given to him by s. 5, 
sub-s. (3), and to get the question deter- 
mined by a regular suit. If he does not 
claim this concession, or if, having claimed 
it, he doesnot avail himself of it, the Court 
must decide for itself whether a trust 
exists. The opposing party has hisremedy 
still open by a regular suit, even if the 
District Judge has decided against him 
on the question of existence of the trust. 
The question whether a person who had 
not given the undertaking mentioned in 
s. 5, sub-s. (3) of the Act, could, after the 
District Judge had decided that there was 
a trust ‘to which the Act was applicable, 
file a regular suit for a declaration that 
the property was his personal property and 
not subject to any trust which the Act 
applied, was very fully considered in Maha- 
deo Bharthi v. Mahadeo Rai (1). There 
wasa difference of opinion between the 


(1) 118 Ind, Oas. 513; A I R 1929 All. 506; 51 A 805; 
(1929) A L J 653; Ind. Rul. (1929) All, 865. 
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two learned Judges, Niamat Ullah, J., hold- 
ing that Act XIV of 1920 nowhere provid- 
ed expressly or impliedly that the order 
of the District Judge passed under 8. 5 
was conclusive as to the existence of a trust 
falling within the scope of the Act and that, 
it could not be challengedin a regular suit 
before a Court of competent jurisdiction, and 
that the order of the District Judge did not 
fuifil all the requirements of the rule of 
res judicata so as to bea bar toa sub- 
sequent suit, while Mukerji, J., on the 
other hand, held that such a suit was not 
permissible. I am, with respect, of opinion, 
that the view taken by Niamat Ullah, J., 
is the correct one, and that an order 
passed by the District Judge under 8. 5 
of the Act does not debar the opposing 
party from filing a regular suit afterwards 
to establish his title. 


It may be noted that in the Allahabad 
case referred to above the opposing party 
had denied the existence of the trust and, 


as would appear from the suit subse- 


quently filed by him, had claimed that 
the property was his private property. It 
was not contended in the course of the 
proceedings in the High Court that the . 
opposing party having claimed title ad- 
versely to the trust, the District Judge 
had no jurisdiction to try the matter at 
all. Apart from this, in my opinion, the 
denial. of the petitioners in the present: 
case fell under s. 5, sub-s. (3) of the Act. 
What they denied primarily was the 
existence of the trust or of a trust to 
which, the Act applied. They did not 
deny ~ the original grant but contended 
that it was for the maintenance of the 
grantee and his family and not for a 
public, religious or charitable purpose. 
This being so, it was open to them to take ad- 
vantage of the provisions of s. 5, sub-s. 
(3) of the Act. If they did not do so, 
the Court clearly had jurisdiction to 
decide the question. It is true that the 


Court had no “power to decide 
a question of title. Bat it did 
not do so in the present case. The learned 


District Judge said in para. 8 of his 
judgment that if, as claimed by the op- 
ponents, they had become the owners of 
the properties by adverse possession for 
the statutory period, they would have an 
opportunity of substantiating’ their plea 
in a regular suit instituted for the pur- 
pose. 

It is next contended that the document, 
Ex. No. 21-9, which was produced by the 


a 


` of Pir 
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petitioner in the lower Court, and which 
was the principal evidence in support of the 
grant, itself showed that there was no public, 
religious or charitable trust, and that 
this being so, the learned District Judge 
had no jurisdiction to try the application. 
This contention and the fourth contention 
of the petitioners that the Court had acted 
in the exercise of its jurisdiction with 
material irregularity or illegality are 
closely connected and I will deal with them 
together. It was alleged by the petitioner 
in the lower Court that the original grant 
to Pir Halimsha had been made during 
the time of the Emperor Jehangir, and in 
support of his allegation he put in a sanad 
or Firman, Ex. No. 21-9. The exact date 
of this document is not ascertainable, nor 
does the document show anywhere by 
which Emperor the grant was made. The 
document shows, however, that one of the 
Moghul Empercrs settled the two villages 
of Dadhal and Amboli upon one Saiyed 
Abdul Kader, f 

“to remain excluslvely settled upon and to be 
conditionally heretofore in possession and occu- 
pation (of and) to be for the Madad-e-Maash of the 
Farzandan ii. e., sons, daughters, children, etc.) of 
the late Saiyed Abdul Kader as set out herein, so 
that the should utilise for their maintenance the 
income which may be derived therefrom from season 
to season and from year to year, and they are to 
occupy themselves in paying for the perpetuity of 
the eternal Government.” 

From the genealogy put in it appears 
that this Saiyed Abdul Kader was the 
son of the original grantee Pir Halimsha. 
The learned District Judge does not refer 
to this document at all in his judgment, 
and there is nothing in the judgment to 
suggest that he had considered it at all. 
It was a document which the petitioner 
had put in. It is true that it does not 
appear to relate to the original grant to 
Halimsha Pir but refers apparently to a 
confirmation of the original grant in favour 
Halimsha’s son Abdul Kader. 
However it is admittedly the oldest docu- 
ment relating to the grant and a document 
about the genuineness of which there is 
no dispute. The terms of the document 
show that the grant to Abdul Kader at 
least was for a private purpose, viz., the 
maintenance of the grantee and his des- 
cendants and not for any public, charitable 
or religious purpose. It was argued by Mr. 
Jayakar for the opponent that the words 
‘‘Mada-de-Maash” used in this grant are 
not clear and unambiguous terms and 
may mean a grant to individuals for their 
personal maintenance and for religious and 
charitable purposes connected with the 
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Muhammadan religion, In the present case 
the language of the grant appears to make 
it clear that the grant was not. coupled 
with any condition that it was to be used for 
any specific religious or charitable purposes 
such, e. g., as the expenses of fairs and 
langar expenses for travellers visiting the 
Dargah, On the contrary, the grant ex- 
pressly says that the grantee and his 


. descendants were to utilise the income of the 


villages for their maintenance, In Sayad 
Mahomed Aliv. Sayad Gohar Ali (2), the 
terms of a similar grant by the Emperor 
Shahjehan were considered by this Court. 
The grant in that case was in the fol- 
lowing terms: f 

“Let the whole village above-mentioned, as well 
as the above-mentioned land, be hereby settled and 
conferred as above, manifestly and knowingly as 
a help for the means of subsistence for the children 
ofthe above-mentioned Sayad Hasan without re- 
striction as to names, in order that, using the 
income thereof from season to season and from 
year to year for their own maintenance, they may 


engage themselves in praying for the perpetuity of 
this ever-enduring Government.” 


It was held that this grant did not con- 
stitute a wakf, or religious endowment.. 
and that the direction that the donee and his 
issue were -to pray for the perpetuity of 
the then existing Government meant no 
more than an inculcation of gratitude for 
the gift. In Dosibai v. Ishvarhas Jagji- 
vandas (3), ib was held that where a jaghir 
is granted in indefinite terms, it is taken 
to be for the life only of the jaghirdar : 
but when it is to the grantee “and his 
heirs,” and there is nothing to control the 
ordinary meaning of the words, he takes 
an absolute interest. Under the terms of 


Ex. No. 21-9, therefore, the grantee took 


an absolute interest. The learned District 
Judge has, as 1 have already stated, not 
referred to this document at all in his 
judgment. In order to arrive atthe nature 
of the grant, be has relied on two 
documents, Exs. 21-13 and 21-14, put in 
by the petitioner in the lower Court (the 
present opponent). These are statements 
made by certain members of the family 
in 1862 and 1864 in connection with the 
appointment of mutawalli of the Dargah 
of Pir Halimsha. Both these statements 
contain the following words : 

“Whereas one-fifth part of Amboli villa 7 
fifth part of Dadhal village, Panen A 
Ankleshwar in Broach Government, Ahmedabad 
Province, were settled upon the family, children 
and grandchildren of the deceased Saiyed Abdul 
Kadir under the Royal Firman for the expenses of 
fairs and langar expenses for travellers visiting the 


(2) 6 B 88. 
(3) 15 B 222; 181 A 22; 6 Sar. P O J 10(PO), 
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Durgah of the said holy saint Miran Shah Abdul 
Kadir the beloved of God,” etc, 


The learned District Judge has relied on 
these two documents as showing that the 
original grant was for a public, charitable 
and religious purpose. He has also relied 
on a sanad relating to the grant, by the 
Emperor Jehangir, fof the village of 
Tarkeshvar. Admittedly, this document has 
nothing to do with the grant of the villages 
of Dadhal and Amboli. But in the 
recitals to this document there is a refer- 
ence to the fact that when the Emperor 
Jehangir was camping at a place called 
Sunkhia Bow, i. e, at Ankleshvar, 
Halimsha performed a miracle by feeding 
ihe whole army from a single cooking pot 
and the Emperor being very much pleased 
by the miracle shown, gave two villages 
and some money to Halimsha for a 
spacious langarkhana. These three do- 
cuments, the sanad relating to Tarkeshvar 
and Exs. 21-13 and 21-14, admittedly form 
the sole basis of the order passed by the 
learned District Judge holding that there 
was a public, charitable and religious 
trust. 

It has been contended for the petitioners 
in this Court that the action of the learn- 
ed District Judge in completely ignoring 
the most material evidence in regard to 
the grant, viz, Ex. 219, and in relying 
upon a mere recital in the sanad relating 
to another village Tarkeshvar, and upon 
statements made long after the original 
grant by members of the grantee’s family 
in 1862 and 1864, amounted ‘to such 
material irregularity as would justify this 
Court in interfering with the order in 
revision. It appears to me that there is 
considerable force in this contention. The 
sanad relating to Tarkeshvar, on which 
the learned District Judge has relied, 
makes no mention of the grant of these 
two villages of Dadhal and Amboli at 
all, but onlyrefers vaguely to two villages 
without mentioning their names. It was 
laid down by the House of Lords in North 
Eastern Railway v. Hastings (4), that where 
the words in a deed are plain and unambi- 
guous, the fact that the parties had in- 
terpreted the words in a sense different 
from that which the words themselves 
plainly bore, cannot affect the constructicn 
of the deed. Similarly, in Balkishen Das 
y. Ram Narain Sahu (5) it was held by 


(4) (1900) A 0260; 69 LJ Oh. 516; 16T L R 325; 
ë? LT 429, 

(5) 300 738; 30 I A 139; 8 Sar. 489; 5 Bom. LR 461; 
TOWN 518 (PO). < 
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their Lordships of the Privy Council that 
the legal construction or legal effect of an 
ikrarnama could not be controlled or altered 
by evidence of the subsequent conduct of 
the parties. If the learned District Judge 
had expressly referred in his judgment 
to the deed of grant (Ex. 21-9) and had 
then referred to the language used in the 
two subsequent documents (Exs. 21-13 and 
21-14) for the purposes of interpreting the 
original document, he would, in my opinion, 
have clearly been acting in disregard of 
a well-established rule of evidence. | 
The fact that he has not referred to the 


| original deed of grant at all cannot make 


his action any the less open to criticism. 
On the contrary it strengthens the case 
of the petitioners in asking for 
revision by this Court, since it appears 
that the learned District Judge has dis- 
regarded what was really and admittedly 
the most important piece of evidence, and 
has relied on documents, one of which 
proves absolutely nothing with. regard to 
the grant, and the other two of which, 
according to a thoroughly well-established 
rule of evidence, could not have been 
referred to at all for interpreting the terms 
of the original grant. I am unable to 
accept Mr. Jayakar’s contention that the 
terms of the original grant were not clear 
and unambiguous. 

In Shields v. Wilkinson (6) it was held 
that a Judge has no jurisdiction to pass, 
in a contested suit, a decree adverse to the 
defendant where there is no evidence or 
admission before him to support the de- 
cree, and that if he passes such a decree, 
itvis liable to be set aside in revision. It 
was argued that in the present case there 
was evidence for the learned District 
Judge to goupon. But, as I have already 
shown, the only evidence on which he relied 
was in effect no evidence at all. The deed. 
relating to the Tarkeshvar grant proved 
nothing “with regard to the two villages 
with which we are now concerned, and the 
statements of the parties in 1862 and 1864 
could not be referred to for’ interpreting 
the terms of the original grant which was 
evidenced by the deed Ex. 21-9. There is, 
moreover, another reason also why the two 
documents (Exs. 21-13 and 21-14), on which 
the learned District Judge has relied, 
cannot be considered as sufficient to sup- 
port the order. Even these two documents 
do -not show that the whole of the two 
villages of Dadhal and Amboli had been 
granted for a public, religious or charitable 

(6) 9 A 398; A W N 1887, 44. 
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purpose. The documents themselves ex- 
pressly say that only one-fifth pari of each 
of these villages was settled upon the 
family for such a purpose. Even, therefore, 
if this evidence were to be accepted, it 
could not support the . order which the 
learned District Judge has passed directing 
the opponents to furnish acconuts regarding 
the income of the whole of the two villages. 
With regard to four-fifths of each of these 
villages therefore there} was no evidence 
whatever in support of the learned District 
Judge's order even if the most favourable 
construction is put upon the case of the 
opponent, p 

The action of the learned District Judge 
in disregarding entirely the most important 
piece of evidence in the case, viz., Ex. 21-9, 
and in basing his order upon three docu- 
ments, one of which was irrelevant and 
two of which could not properly have been 
referred to for interpreting the terms of 
the original grant, and which, even if 
relied on could not establish a trust ofa 
public, religious or charitable nature with 
regard to four-fifths of the property amount- 
ed, in my opinion, to an illegality or mate- 
rial irregularity such as would justify 
this Court in' interfering in revision under 
8. 115, Civil Procedure Code. The fact 
that there may be other remedies open 
to the petitioners is not in itself sufficient 
reason for refusing to exercise the powers 
vested in this Court by s. 115 of the Code, 
if the necessity for the exercise of such 
powers is clearly established. The present 
case appears to me to be a fit one 
for interference in revision. J therefore 
allow the application and set aside the 
order passed by the learned District Judge. 
The application filed by the opponent 
before the District Judge will be dismissed 
with costs in both Courts. 


N. Order set aside. 


pani 


_ ALLAHABAD HIGH COURT 
Criminal Revision Application No, 212 
of 1934 
April 30, 1934 
BENNET, J. 
DARSU— APPLICANT 
VETSUS 
EMPEROR—OprrosırE PARTY 
Criminal Procedure Code (Act V of 1898), ss. 426, 
109, 120, 423 (1) (d)—Order of imprisonment under 
8, 120— Release on bail by Appellate Court-—Period of 
bail, if should be excluded from period of imprison- 
ment—sS. 423 (1), (d), scope of—Whether applies to 
release on bail pending decision of appeal, 
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Whether the provisions of s. 428, Oriminal Proce 
dure Oode, govern the case-of a person against whom 
an- order under s.120 is passed and who is released 
on bail by the Appellate Court, or not, the general 
principles of criminal law require that the period 
during which the applicant was released on bail 
must be excluded from the period for which he was 
required to undergo imprisonment failing the giving 
of security. 

Section 423 (1)(d) deals with the order to be pass- 
ed afterthe appeal has been heard and does not 
apply to a release on bail pending the decision of 
the appeal. 


Mr. A. P. Pandey, for the Applicant. 
The Assistant Government Advocate, for 
the Crown. 


dudgment.—This is an application in 
revision on behalf of one Darsu who was 
ordered on January 17, 1933, to furnish 
security for a period of one year under 
s, 109, Criminal Procedure Code. The 
security was not forthcoming and the Magis- 
trate passed the following order: 

“The gecurityis not forthcoming. The accused 
shall suffer rigorous imprisonment for one year unless 
the order is complied with earlier.” ; 

The accused filed an appealand he was 
released on bail pending that appeal on 
some date which learned Counsel is not 
able to discover. The appeal tooka long 
time in the Sessions Court and was dis- 
missedon December 7, 1933. The accused 
was then taken into custody on some date 
not known and there was an order by this 
Court on February 26,1934, for his release 
on bail, but it is stated that the bail was 
not forthcoming. The claim of learned 
Counsel is that more than one year has 
elapsed from the date of the order of the 
Magistrate, January 17, 1933, and that such 
an order must be taken under s. 120 (2), 
Criminal Procedure Code as prescribing that 
the period of imprisonment shall commence 
on the dateof the order unless the Magis- 
trate, for sufficient reason, fixes a later date. 
The Magistrate did not fix a later date and 
therefore the argument is that the date 
must have commenced on January 17, 1933, 
and that the accused should not be de- 
tained under that order later than January 
16, 1934. The claim of learned Counsel 
is that there is no provision specified by 
any section in the Code that a person 
ordered to furnish security of this nature 
should have the period for which he was 
on bail excluded from the period for which 
he isto be detained in jail. Learned Coun: 
sel pointed out that the appeal to the -Ses- 
sions Court came under s. 406, Criminal 
Procedure Code and that s. 426, allowing 
an Appellate Court torelease on bail pend- 
ing the hearing of the appeal only referred 

to convicted persons,. and therefore the 
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proviŝionin sub-s. (3) forthe exclusion of 
the period during which he was released 
on bail will not apply to the ease of an 
appellant who appealed from an order 
requiring him to give security. Learned 
Counsel further argues that the order for 
release pending appealin the present case 
would comeunder s. 423 (1) (d). Ido not 
consider that that section can apply because 
the section deals with the order to be pas- 
sed after the appeal has been heard, and 
we are now considering the release on bail 
pending the decision of the appeal. 

It appears to me that either s. 426, 
Criminal Procedure Code may be applied 
by analogy although a person imprisoned 
under s.120, Oriminal Procedure Code, is 
not strictly speaking a convicted person; 
or if this section be not applied then the 
section under which the Sessions Court 
may release onbailis s. 498. That sec- 
tion states that the Court of Sessions 
mayin any case whether there be an ap- 
pealon conviction or not direct that any 
person be admitted on bail. There was 
an appeal before the Sessions Court which 
according to learned Counsel was not an 
appeal on conviction. Therefore under 
s. 498 the Sessions Court has power to re- 
lease on bail. Personally I consider that 
the provision ins. 426 does govern the 
present case. But whether it governs it 
or not, the general principles of criminal 
law in my opinion require that the period 
during which the applicant was released on 
bail must be excluded from the period of 
one year for which he was  requiied to 
undergo imprisonment failing the giving 
of eecurity. Ifthe principle described by 
learned Counsel were adopted, the result 
would be that in every case in which a 
person ordered to be imprisoned under 
s. 120 made an appeal then the period dur- 
ing which he was released on bail would 
always reduce the period for which he was 
.to be imprisoned. I donot consider that 
such a result could have been intended by 
the Code, otherwise there would be a special 
provision in the Code for such an unusual 
result. 

No other poiut was argued. According- 
ly I dismiss this application in revision. 
The applicant will surrender to his bailand 
undergo the unexpired portion of his sentence. 

D. Application dismissed. 
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OUDH CHIEF COURT 
First Civil Appeal No. 16 of 1932 
October 9, 1934 
Setvastava, Acta. C. J. AND Samira, J. 
Messrs. JWALA SAHAY anp SONS — 
PL4AINTIBFS— APPELLANTS 
versus 
Pandit MATHURA PRASAD AND OTHRRS— 

DEFENDANTS — RESPONDENTS. 

Landlord and tenant - Rent, payment of— Absence 
of express intimation or implication that payment is 
made in respect of a particular debt—Appropriation 
by landlord—Contract Act (IX of 1872), ss. 60, 6l—In- 
terest— Interest Act (XXXII of 1839), applicability of 
—UConditions -Proot of demand—Nature of- Notice 
on top of bill, if sufficient—Tazes and charges— 


When to be paid by tenant—Kabuliyat executed by 
tenant— Interpretation. 


Where a tenant occupying a shop and a flat belong- 


_ ing to the plaintiff has failed to establish that he made 


a payment either with an express intimation or under 
circumstances implying that it was a payment in 
respect of the arrears due for the shop, the Plaintiff is- 
entitled to apply it at his discretion to any debt 
due to him by the tenant fp 788, col. L] A 

Tn order to make the Interest Act applicable it is 
necessary for the plaintif to make out that he had 
made aclear demand, and in spite of it the payment 
was not made. Wherein proof of demand reliance 
has been placed upon a notice printed on the top of 
each bill that in case of failure to pay the bill, interest 
would be charged, but it is admitted that no interest - 
was ever inserted in the body of the bills, and no 
interest was ever specifically demanded, then the 
printed notice is a mere matter of form, and it 
cannot be said that any demand for interest was 
made which could entitle the plaintiff to claim it 
under the Interest Act [p 788, col. 2] 

Although the fact the reservation ofa “net rent ora 
rent free of all outgoings or clear of all taxes, charges 
and impositions” imposes upona tenant the burden 
of all rates and taxes except Property tax can be 
inferred if the words occur in “a lease emanating 
from the landlord, when the words have been 
used in akabuliyat executed by the tenant in 
favour of the landlord, the Court should look into 
the conduct of the parties to determine the real 
intention [p 781, col, 1] 

F. ©. A against the decree of the Addi- 
tional Subordinate Judge, Lucknow, dated 
September 21, 1931, 


Messrs. H. Husain, Ghulam Hasan and 
Manohar Lal, for the Appellants. 


Messrs. Ali Zaheer and A, P. Singh, for 
the Respondents. 


Judgment.—This is a first appeal aris- 
ing outof a suit between a landlord and a 
tenant. The appellant who was the plaintiff 
in the lower Court, is the owner of a-shop in 
Mall Road, and of a flat in Shahnajaf Road 
in Lucknow. The defendant in the lower 
Court was the proprietor of a firm of 
jewellers who had taken the aforesaid 
shop and flat on rent from the plaintiff. 
The defendant had admittedly vacated the 
shop as well as the flat before the in- 
stitution of the suit. According to the 
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plaintiff's case, the defendant at the time 
of vacating the shop had removed the 
show window glasses, and had also caused 
some damage to the premises. He claim- 
ed that he is entitled to Rs. 9,121-13 0 from 
the defendant on account of arrears of 
rent of the shop and the flat, for certain 
Municipal taxes payable by the defendant 
in respect of the shop, and for compen- 
sation in respect of the show window 
glasses and damage done to the premises, 
but confined his claim to around sum of 
Rs. 9,000. 

The defendant admitted that he owed 
Rs. 2,080 to the plaintiff in respect of the 
rent of the shop. He also admitted that 
there were arrears amounting to Rs. 900 
in regard to the rent of the flat, but it 
was pleaded that the claim in respect of 
it was time-barred. He denied his lia- 
bility for the taxes as well as for the 
compensation in respect of the show 
window glasses and the alleged damage 
to the premises. It should also be men- 
tioned that the plaintifs claim included 
an item for interest. The liability in res- 
pect of it was also denied. There was 
also a controversy between the parties as 
regards ‘the dates when the tenancies 
commenced and the dates when they 
terminated, ` 

The findings of the learned Subordinate 
Judge so far as they are material for the pur- 
pose of the appeal were that the defendant 
was nob liable for the Municipal taxes or 
for tha compensation claimed in respect 
of the show window glasses. He held the 
plaintiff entitled to Rs. 36 by way of 
compensation for the damage done to the 
shop premises. As regards the arrears of 
rent for the flat he held that the claim 
in respect of it was barred by time, and 
that the plaintiff was entitled to Rs. 2,540 
for arrears in respect of the shop. Lastly, 
as regards interest he held that the plain- 
tiff was entitled to interest by way of 
damages from April 1, 1924, to May 31, 
1925, and also further interest under an 
agreement from November 17, 1926, up 
‘to’ the date of suit. 

The main question in the appeal is as 
regards the appropriation of certain pay- 
‘ments admittedly made by the defendant, 
The defendant’s case was that the pay- 
ments in question had been made with an 
express intimation that they were to be 
appropriated towards the arrears of rent 
due for the shop. He further pleaded 
that-in any case the aforesaid payments 
had been made under circumstances which 
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clearly implied that they were to be 
applied in discharge of the arrears due 
for the shop. The plaintiff Seni ices 
e ha 


charge of the rent due for the flat, and 
claimed that he was entitled to do so under 
the provisions of ss. 6u and 61 of the 
Contract Act. The learned Counsel for 
the appellant has strenuously disputed 
the correctness of the finding given. by the 
learned Subordinate Judge in favour, of 
the defendant in respect of five such 
payments. 

The first of these payments is a payment 
of Rs. 450 made on October 25, 1923. On 
October 1, 1923, the plaintif sent to 
the defendant a bill (Ex, A-11) claiming 
Rs. 823 as arrears of rent for the flat. 
He followed this up with a notice (Ex. 6) 
dated October 11, 1923, claiming Rs. 823 
for arrears in respect of the flat, and also 
requiring him to vacate it by, the end of 
that month, failing which he was to’ be 
liable to pay -rent at an enhanced rate. 
Shortly after this notice had been sent, 
the defendant made the payment in 
question. The learned Subordinate Judge 
has found, and this finding has not been 
disputed before us, that the plaintiff 
credited this amount in his account to- 
wards the rent of the flat. We are not 
prepared to place any reliance upon the 
general statement of the defendant that 
whenever he paid any rent he did so 
with specific instructions whether it was 
to be Credited towards the shop rent or 
the rent of the flat, unless the statement 
is corroborated by other reliable evidence. 
The learned Subordinate Judge has accepted 
the defendant's contention in respect of 
this item mainly on the ground that the 
amount of Rs. 450 was a multiple of 
Rs. 150, which was the monthly rent of 
the shop at that time. He is of opinion 
that this circumstance clearly implied 
that the payment was to be applied to 
the discharge of the arrears due in respect 
of the shop. He seems to have overlooked 
the fact that the amount in question was a 
multiple also of Rs. 25 which was the 
monthly rent of the flat. This circum- 
stance therefore is altogether incon- 
elusive. It should also be pointed out 
that according to the bill sent by ‘the 
plaintiff the rent of the shop which was 
in arrears at the date of the payment in 
question was only Rs. 425. If this was 
so, it is quite unlikely that the sum of 
Rs. 450 should have been paid in respect 
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of the rent of the shop. The learned 
Subordinate Judge has, however, tried to 
show that the amount of Rs. 425 entered 
in the bill was incorrect, and that as a mat- 
ter of fact Re. 450 was due on that account. 
It is unnecessary for us to embark upon 
an inquiry into the question whether the 
correct amount of arrears for the shop 
rent was Rs. 450 or 425. It will be 
sufficient to show that rightly or wrongly 
the plaintiff had claimed only Rs. 425 for 
the rent of the shop. It seems under 
the circumstances more likely that the pay- 
ment of Rs. 450 should have been made 
towards the arrears of rent for the flat, 
which amounted to Rs. 823, . Further, 
the plaintiff having served” the de- 
fendant with a notice demanding the 
rent of the flat and requiring him to vacate 
it, it is more probable that the defendant 
would try to placate the plaintiff in respect 
of his demand for the rent of the flat. We 
are, therefore, of opinion that the defendant 
bas failed to establish that he made this 
payment either with an express intimation 
or under circumstances implying that it 
was a payment in respect of the arrears due 
for the shop. It follows, therefore; that the 
plaintiff was entitled to apply it at his dis- 
cretion to any debt due to him. As he has 
admittedly appropriated it towards the rent 
of the flat, we are unable to accept the 
Subordinate Judge's finding in favour of 
the defendant in respect of this item. 

The remaining four items of payn ent 
which are in dispute in the appeal are as 
follows :— : 

Rs, 150, paid on September 22, 1926. 
Rs. 50, paid on April 5, 1928. 

Rs. 270, paid on April 25, 1928. 

Rs. &0, paid on September 21, 1928, 

All these items can conveniently be dealt 
with together. Exhibit 81, is a letter dated 
February 7, 1925, sent by the deferdant to 
the plaintiff advising his sending a cheque 
for Rs. 300, towards the bill of the rent of 
the flat, and saying that “regarding the 
"balance we shall settle same when our dis- 
“pute about the rent is cleared.” It is 
‘admitted that at the time when this letter 
was written there was a dispute between 
the parties as regards the rate at which 
rent was payable in respect of the flat. It 
is also the common ‘ase for the parties that 
this dispute was never settled. We egree 
with the learned Subordinate Judge that 
the sentence of this letter which we have 
‘quoted above isa strong circumstance im- 
“plying that all subsequent payments until 
settlement of the dispute regarding the rent 
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of the flat were to be credited towards the 
shop rent. Another circumstance relied 
upon in connection with these payments 18 
that the fist item of Rs. 150, was the full 
rent for one month of the shop. The next 
two payments of Rs. 50 and Rs. 270, which 
were both made in the course of the same 
month, make a total of Rs. 320, which was 
the full rent of the shop for two months 
atthe rate of Rs. 160 per month, which 
was the rent payable at that period. The 
last item of Re. £0, was followed by a cheque 
dated October 29, for Rs. 240. These two 
consecutive payments taken together make 
up the full rent for another two months. 
We agree with the learned Subordinate 
Judge that the series of payments extend- 
ing over a period of more than ten years 
show that the defendant was in the habit 
of making payments in multiples of the 
monthly rents. Thus, taking all the circum - 
stances into consideration, we think that 
they clearly implied that the payments in 
question were intended to be made towards 
the arrears of shop rent. We accordingly 
uphold the finding of the learned Subordi- 
nate Judge in respect of these items. 

Next it was argued for the appellant that . 
he is entitled to interest also for the period 
intervening between June 1, 1925, and 
October 31, 1926. The learned Counsel 
for the appellant argued that he is entitled 
to this interest both under the provisions 
of the Interest Act and on equitable grounds. 
It is admitted that in order to make the 
Interest Act applicable it is necessary for 
the plaintiff to make out that he had made 
a clear demand, and in spite of it the pay- 
ment was not made. In proof of demand 
reliance has keen placed upon a notice 
printed on the top of each bill that in case 
of failure to pay the bill interest would be 
charged, It is, however, admitted that no 
interest was ever inserted in the body of the 
bills, and no interest was ever specifically de- 
manded. Underthe circumstances we agree 
with the lower Court thatthe printed notice 
was a mere matter of form, and it cannot 
be said that any demand for interest was 
made which could entitle the plaintiff to 
claim it under the Interest Act. In this 


-connection it might also be noted that no 


interest for this period was charged by the 
plaintiff even in his books of account. As 
regards equitable grounds, the scrutiny of 
the account shows that though the shop 
rent was not paid regularly, yet there was 
never any long delay. The plaintiff's 
accounts also show that he always overlook- 
ed these short delays. .We think that-under 
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the circumstances the plaintiff has failed 
to make out any case for allowing him 
interest on the ground of equity. It was 
also contended that the plaintiff should be 


allowed future interest from the date of’ 


suit. We understand that the bulk of 
the decretal amount has been paid to the 
plaintiff soon after the decree was passed 
by the lower Court. Taking this and all 
the other circumstances of the case into con- 
sideration we are not prepared to exercise 
our discretion in allowing future interest 
which has not been allowed by the lower 
Court. 

The last point urged in the appeal is as 
regards the Municipal taxes. This claim is 
based on the terms of two kabuliyats (Exs. 1 
and 3). In the first of these it is said that 
the defendant agreed to take the shop “ab 
the net monthly rental of Rs. 130, clear of 
all existing taxes, rates and outgoings to 
be payable etc.” The wordsin the second 
kabuliyat are “on a monthly rental of 
Rs. 160, exclusive of all taxes.” Reliance 
has been placed on Redman’s Law of 
Landlord and Tenant, 8th Edition, p. 411, 
and on Woodfall’s Law of T.andlord and 
Tenant, 21st Edition p. 674, for the conten- 
tion that the reservation ofa “net rent or 
a rent free of all outgoings or clear of all 
taxes, charges and impositions” imposes 
upon a tenant the burden of all rates and 
taxes except property tax. If these words 
are found in a lease emanating from the 
landlord, they would certainly bear the in- 
terpretation contended for by the appellant. 
But in the present case we find that those 
words have been used in the kabuliyat which 
was execu‘ed by the tenant in favour of 
the landlord. It has been argued that when 
the tenant undertook to pay a certain sum 
of net rent, clear of taxes, those words 
emanating from the tenant should be in- 
terpreted to mean that he was under no 
liability to pay the taxes. The argument is 
not without force. We think that the in- 
terpretation of those words as used in the 
kabuliyat is not altogether free from am- 
biguity. In the circumstances, the lower 
Court was justified in looking into the con- 
duct of the parties to determine the real 
intention. It is admitted by the plaintiff 
that for a period of ten years the defendant 
never paid the taxes even once. It is also 
admitted that the taxes were never demanded 
from the defendant during this period. 
The accounts of the plaintift shuw that the 
taxes were paid by him, and that after pay- 
‘ment of the taxes the balance was entered 
by him in his accounts as his net savings. 
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Taking this conduct of the parties extend- 
ing over such a long period into considera- 
tion, we agree with the lower Court that 
there was no agreement about taxes being 
paid by the defendant, and that the defend- 
ant is not liable for them. f ana 

The defendant has also filed cross-objec- 
tions. The only point urged in support of 
them was that the defendant was not liable 
for the rent of the shop for June 1930, in- 
asmuch as he had given the plaintiff a legal 
notice for vacating the shop by the end of 
May 1930. The alleged notice was denied 
by the plaintiff, There is no legal evidence 
to prove it. The learned Subordinate 
Judge was right in refusing to accept the 
postal receipt which was sought to be pro- 
duced at alate stage of the case. Even if 
the postal receipt were admitted in evi- 
dence, it could at best prove only the fact 
of a notice being sent. But thére is no 
evidence as regards the contents of the 
alleged notice. The cross-objections, there- 
fore, have no substance and must fail. 

The result, therefore, is that we allow the 
appeal in part, and modify the decree of 
the lower Court by allowing the plaintiff a 
sum of Rs. 450 in addition to the amount 
decreed by the lower Court. In all other 
respects the decree of the lower Court is 
maintained. The parties will pay and re- 
ceive costs in this Court proportionate to 
their success and failure. The cross-objec- 
tions are dismissed with costs. f 

N. Appeal partly allowed; 

Cross-objections dismissed. 





MADRAS HIGH COURT 
Appeal Against Order No. 456 of 1931 
August 8, 1934 
MADHAVAN NAIR AND OORNISE, JJ. 
SINGANAMALA VENKATASWAMI— 

APPELLANT 


versus 
PESE VENKATARAMANA RAO anD 
OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of 1909), ss. 51, 60, 
0. XXI, rr. 53, 64—Attachment and sale of prelimi- 
nary decree for partition—Legality—Madras Civil 
Rules of Practice, r. 172, whether ultra vires—Con- 
sent of decree holder—Judgment-debtor's 
object 

Having regard to r. 178 of the Madras Oivil Rules 
of Practice, in the Madras Presidency, a preliminary 
decree for partition cannot be sold in execution ofa 
money decree, and even though the holder of such 
a decree does not object to its attachment and sale, 
yet it is open to the judgment-debtor to object to 
its sale on this ground before the sale isheld. [p. 791, 


right to 


col, 2 
kala 178 of the Madras Oivil Rules of Practice ig 
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not invalid in view of 8.51 of the Civil Procedure 
Code of 1908, whichempowers the High Court to 
prescribe conditionsand limitations as to methods of 
execution, Sudarsan Poddar v. Manindrachandra 
Pal (li, Gopal Nanashet v. Joharimal (2) and 
Immidisetti Dhanaraju v. Motilal Daga (3), referred 
to, Subbaraya Rowther v. Kuppusamy Aiyangar (3), 
distinguished. h 

A. against an order of the District Court 
of Anantapur, dated February 5, 1931, and 
made in E. P. No. 36 of 1931, (O. S. No. 20 
of 1925 on the file of the Court of the 
Subordinate Judge of Anantapur.) 

Mr. K. Srinivasa Rao, for the Appel- 
lant. 

Mr. B. Somayya, for the Respondent. 


. dudgment.—The petitioner in E. P. 
‘No. 36 of 1930 on the file of the District 
Judge of Anantapur isthe appellant. The 
appeal raises an important question of law 
namely, whether in execution of a money 
decree a preliminary decree for partition 
obtained by the judgment-debior can be 
validly sold. 

The facts are simple and may be briefly 
stated. The appellant obtained a money 
decree in O. S. No. 357 of 1918 on the 
file of the District Munsif’s Court, Bellary, 
against the lst respondent herein. The 
latter had obtained a preliminery decree 
for partition against the other respondents 
in O. 5. No. 14 of 1928, that is O.S. No.20 of 
1925 of the Sub-Court, Anantapur. In exe- 
cution of the appellant’s money decree this 

' preliminary decree for partition was attach- 
ed and thereafter his decree was trans- 
mitted to the District Court of Anantapur 
to enable him to execute the preliminary 
decree for partition. The lst respondent, 
that is, the decree-holder in the partition 
suit does not raise any objection; but res- 
pondents Nos. 4 and 5, who are the con- 
testing respondents, object to the execution 
on the ground that according to the law of 
procedure followed in Madras, a prelimin- 
ary decree attached in execution of 
a money decree cannot be sold in execution 
of the latter decree. The appellant con- 
tends that even if this be the state of the 
law, which he saysis not correct, inas- 
much as the Ist respondent the decree- 
holder in the partition suit has no objection 
to the execution of the decree, it isnot open 
40 the judgment-debtors in the suit namely 
respondents Nes. 4 and 5, to raise any 
objection. 


In support of his first contention that 
the preliminary decree can be sold, 
the appellant relies on O. XXI, r. 53, cl. 4, 
i). XXI, r. 64 and s. 600f the Codecf Civil 

` Procedure. Order XXI, r. 53 provides two 
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ways of executing decrees by attachment 
of other decrees passed in favour of the 
judgment-debtor by other Courts or by the. 
same’ Court. Ifthe attached decree is a 
money decree which is not the case here, 
then by the combined operation of O. XXI, 
r. 53, cls, 1 and Y the decree may be 
executed by realising the net proceeds in 
satisfaction of the execution creditor's 
decree; if the attached decree is not one for 
money then ©. XXI, r. 53, cl. 4 applies, 
This sub clause provides for the attach- 
ment of the decree. Order XXI, r., 64 
says:— 

“Any Oourt executing a decree may order that any 
property attached by itand liable to sale —...shall 


be sold, 

Section 60, dealing with attachment 
mentioning certain specific kinds of property 
liable to attachment and sale in execution 
of a decree includes in the list ‘all other 
saleable property, movable or immovable, 
belonging to the judgment-debtor, ete, 
and ends with the proviso that certain pro- 
perties mentioned in the various clauses to 
the proviso shall not be sold. A decree of 
a Court is not oneof the properties which 
is exempted in the proviso. The appellant 
contends that reading these provisions of law 
together a preliminary decree for partition 
can be attached under O. XXI, r. 98, and 
that though ‘decrees’ are not expressly 
mentioned 1ns.60 as property liable to 
attachment and sale, they nevertheless 
fall within the expression ‘ali other sale- 
‘able property’ which occurs in that section 
and can therefore be sold by force of that 
section and O. XXI, r. 64 which deals with 
sale generally of attached decrees This 
argument is supported by the decisions in 
Sudarsan Poddar v. Manindra Chandra Pal 
(1)and Gopal Nanashet v. Joharimal (2). 
This statement of the lawis not seriously 
contested by the respondent's learned -Coun- 
sel but what he argues is this that having 
regard tor. 178 of the Madras Civil Rules 
‘of Practice, in Madras, a decree cannot be 
brought within the expression ‘all other 
saleable property’ occurring in s. 60, Civil 
Procedure Code and cannot, therefore, be 
sold. Rule 178 says: - 


“No decree shall be ordered to be sold in execution 
of another decree.” 


The respondent’s argument is that thongh 
the provisions of the Civil Procedure Oode 
donot prohibit the sale of an attached 
decree like the partition decree in this 
case r. 178 specifically provides that such 

(1) 133 Ind. Cas. 181; 5° O 931; Ind Rul (1931) 


*Cal.615; AIR 1932 Cal, 80. 
(2) 16 B 522. 
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decrees shall not be sold and that effect 
should be given to that provision contain- 
ed inthe rule. The appellant's learned 
Counsel argues that since the provisions 
contained in the ivil Procedure Code 
do not prohibit the sale of attached 
decrees, r. 178 of the Civil Rules of Practice 
which prohibits their sale is ultra vires 
if it is to be applied to decrees other 
than those falling under el. 1 of r. 53 and 
should not be given effectto. On this part 
of the case the question . therefore reduces 
itself lo this: Is r. 178 of the Civil Rules 
of Practices ultra vires and inconsistent 
with the provisions of the Oode of Civil 
Procedure as argued by the appellant's 
learned Counsel? h 

This rule has been in existence for a 
long time and was apparently -enacted 
under one of the Codes which were in 
force before the present Code was enacted. 
However, under s. 197 of the present Code, 

“Rules made under Act VIII of 1859 or under 
any Code of Civil Procedure or any Act amending 
the same orunder any other-enactment hereby 
repealed, shall so far as they are consistent with 
this Code, hive the same force and effect as if they 
had been made under this Code and by the authority 
empowered thereby in such behalf.” AAS 

So ifthe rule is consistent with the 
present Gode it will have the same force 
and effect as if it had been made under 
the present Code. Power of the High 
Courts to make rules is contained in 8. 122, 
Civil Procedure Code, which says that:— 

“High Courts established under, the Indian High 
Court Act 1881, (or the Government of India 
Act, 19.5), etc., may, from time to time after previous 
publication make rules regulating their own 
procedure and the procedure of. Civil Courts subject 


to their superintendence, and may, by such rules, 
annul, alter or add to all or any of the rules in 


the First Schedule.” 

These ‘rules, according to s. 128, Civil 
Procedure Code, must not be inconsistent 
with the provisions in the body of the Code. 
The rulein question relates to procedure in 
execution. Section 51 of the present Code, 
which is new, specifies the various methods 
of executing a decree. S> far as it is 
relevant for our purpose it says 

“Subject to such conditions and limitations as 
may be prescribed, the Court may, on the applica- 
tion of the decree-holder, order execution of the 
decree (b) by attachment and sale or by sale with- 
out attachment of any property.” 

(The italics are ours). Under el. 16 of 
s. 2, Civil Procedure Code, ‘prescribed’ 
means ‘prescribed by rules’. It follows 
from ss. 122, 51 and 2 (16) read together, 
that the High Court can prescribe by 
rules conditions and limitations subject 
to which the Court may order execution of 
the decree in the way specified in s. 51. 
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The result in our opinion is that though 
‘dacres’ as coming within tha expression 
‘all othar svlerble properly’ in s. 60, Civil 
Procedure Cole, can be sold, the High 
Oourt his power to make a rule, if it 
desires to do so, stating that no decree 
shall be ordered to be sold in execution 
of another decree; and that is what has 
been done by the Madras High Court 
in r. 178, Ia our opinion, but for s. 51, 
Civil Procedure Code, r. 178 would he 
ultra vires if it is to applied to decrees 
other than those falling under cl. 1 of 
r. 53. The decision in Immidisettt Dhanaraju 
v. Motilal Daga (8), relied on by the 
appellant in this connection contains an 
obiter dictum of Thiruvenkatachariar, J., 
that the rule in question is ultra vires.’ 
In discussing the question the learned 
Judge does not refer to s. 51 of the Civil 
Procedure Code, which, as we have already 
stated, is a new section. Before leaving 
this point we may also mention that our 
attention was drawn by the respondent's 
Counsel to a decision Reilly, J. ‘sitting 
on the Original Side in C. S. No. 510 of 1926 
in which he held that having regard to 
O. XIX, r. 34 of the Original Side rules 
which also contain a provision similar to 
that contained in r. 174 of the mofussil 
Rules of Practice, a preliminary decree 
in a partition suit cannot be sold in 
execution of a money decree. This 
decision, though very relevant, may be 
held inapplicable on the ground that while 
rules made under s. 122, Civil Procedure 
Code, must not be inconsistent with the 
provisions in the body of the Code, s. 129 
which confers power on a chartered High 
Court to make rules to regulate its own 
procedure in the exercise of its Original 
Civil Jurisdiction, does not. contain any 
such qualification, but only says that the 
rules must not be inconsistent with the 
Letters Patent establishing it. Even so, 
we have no doubt, for the reasons already 
mentioned, that r. 178 of the Civil Rules 
of Practice cannot be held to be ultra 
vires as being inconsistent with the pro- 
visions of the Code of Civil Procedure in 
so far as it is applicable to decree other 
than those falling under cl. 1 of r. 53. 

The next argument of tha appellant is 
that in view of the fact that the 
Ist respontent (decree-holder of the pre- 
liminary decree for partition) did not 
object to vne sale of the decree, it is not 
open to the judgment-debtors in that 

(3) U6 Ind. Cas 343; 29 '. W 823; A IR 1929 Mad, 
641; 57 M L J 264; 52 M503-F. B). 
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ment is based on Subbaraya Rowther v. 
Kuppuswami Iyengar (4). In that case 
Abdur Rahim, J. while dealing with the 
question whether the sale of a mortgage 
‘decree which was treated as a money 
decree under s. 273 of the old Civil Pro- 
cedure Oode corresponding to O. XXI, 
r. 53 of the present Code, would make 
the sale of the decree altogether invalid 
and without jurisdiction, observed as 
follows: 


“I think that it would be extending the ap- 
plication of s. 273 beyond all reasonable limits if 
we were to hold that it has the effect of rendering 
the sale of a decree for money held in execution 
altogether invalid and without jurisdiction On the 
other hand it seems to be -unreasonable that where 
an objection is raised. to such a sale by the holder 
of the decree or his creditor who in this case has 
in fact brought about the sale, it should be open 
to the judgment debtor under that decree to raise 


- any objection.” 


It is the latter observation, which we 
have italicised, that is relied upon by the 
appellant; but it is clear from the cir- 
cumstances of the case that the objection 
which was held to be unreasonable was 
taken by the judgment-debtor after the 
sale was over and not before the sale, 
as in the present case. In the contest 
the question that was considered by the 
learned Judge was not whether the attach- 
ed decree could be sold but the sale 
having taken place the irregularity of the 
procedure made the sale altogether invalid 
and without jurisdiction. In the present 
case the sale of the attached decree has 


mok taken place and we see no reason 


why before the sale the judgment-debtor 
should not be allowed to take objection 
to its saleability in view of r. 178 of the 
Civil Rules of Practice. Apparently such 
a rule does not seem to exist in Calcutta 
or in Bombay. 

For the above reasons we confirm the 
lower Court’s order and dismiss this appeal 
with costs of respondents Nos. 4 and 5. 


A. Appeal dismissed. 
(4) 1 Ind. Cas 335; 34 M 44?; 5M L T278, 
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for recovering octroi dues—Maintainability of— 
Civil Procedure Code (Act V of 1908), s. 9— 


Interpretation of Statutes—Statute creating new 
offence and providing special remedy—Effect, 

Having regard to the general scheme of the U. P. Mu- 
nicipalities Act, it was not intended by the legislature 
that apart from the special penalty imposed for the 
non-payment of ‘octori’ dues, the right to recover which 
has been created by the Act itself, there should be a 
further and an additional right to recover the same 
by suit. In the absence ofa clear indication reserv- 
ing the right of a separate suit, a suit to recover it is 
barred and the case does not fall under s. 9, Civil 
Procedure Oode. [p. 795, col. 1.] ; 

Where a Statute creates a new offence or gives a 
new right and prescribes a particular penalty or 
special remedy, no other remedy.can, in the absence 
of evidence of a contrary intention, be resorted to ; 
but where a Statute is confirmatory ofa pre existing 
right, the new remedy is presumed as cumulative or 
alternative, unless an intention to the contrary 
appears from some other part of theStatute. Beck- 
ford v. Hood (3) followed. [p.793,col. 1.] < 


O. R. App. against the decree of the 
Munsif, Bareilly, dated July. 15, 1933. 

Messrs. A.M. Khwaja and N. A. Sher- 
wani, for the Applicant. - , 

Mr.M. A. Aziz, for the Opposite Parties. 


Judgment.—This is an application in 
revision by the Municipal Board of Bareil- 
ly through its Chairman against the 
defendants from a decree of the Munsif of 
Bareilly to whom the case had been 
transferred from the Court of Small Causes 
and who under s. 24 (4), Civil’ Procedure 
Code, is deemed to be a.Oouit of Small 
Causes on that account. The Board claim- 
ed recovery of certain octroi dues alleged 
to be payable hy the defendants on 
account of their introducing within the 
Municipal limits cart-loads of bricks with- 
out paying the proper duty. The defen- 
dants took the plea that a suit of this 
nature isnot maintainable in the Civil 
Court at all. It appears that the Muni- 
cipal Board first proceeded under | s. 155, 
Municipalities Act II of 1916, in the 
Magistrate’s Court, but the complaint for 
some reason or other failed. The Board 
then instituted the present suit which has 
been dismissed by the Court below on 
the ground that the suit did not lie. 

On behalf of the Board it is contended 
that the claim for recovery of the octroi 
duty is a claim for recovery of money 
and therefore the suitis of a civil nature 
within the meaning of s. 9, Civil Proce- 
dure Code, and that accordingly the suit 
is cognizable by the Civil Court unless it 
is expressly or by necessary implication 
barred by the Municipalities Act. On the 
other hand, it is contended on behalf of 
the defendants that the liability to pay 
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the octroi duty was imposed by the Muni- 
cipalities Act itself and did not exist 
independently of it and that inasmuch 
as the Municipalities Act itself provides 
for a penalty and according to the rules 
made thereunder provides the methods for 
collecting such dues, a civil suit does not 
lie. Hadit been the intention that there 
would be a further remedy by suit, it 
would have been very easy to add asub- 
section to s. 155, similar to s. 176. 

The question mainly is one of an in- 
terpretation of the sections of the Munici- 
, palities Act. The general principle seems 
to be well settled. There can be three 
‘ classes of cases in which a liability is 
imposed by a Statute. If the liability 
existed previously to the Act and in- 
dependently: of it and that liability is 
merely affirmed by the Statute which 
gives a special and peculiar form of re- 
medy different from the ordinary remedy, 
then, unless a contrary iniention appears 
from the Statute,a party has the option 
to pursue either remedy. Where the 
- Statute gives the right to sue in express 
terms and provides no particular form of 
remedy, then the party can prcceed in 
“the ordinary way prescribed for actions. 
But in cases where a liability which did 
not exist prior to the enactment is created 
by the Statute which at the same 
time gives a special and particular re- 
medy for enforcing it, then unless a 
contrary intention appears, the remedy 
provided by the Statute has to be followed 
and “ib is not competent to a party to 
pursue other forms of remedy : vide Wol- 
verhampton New Water Works Co. v. Hawkes- 
ford (1). This principle which is well 
recognized in England has been accepted 
by the Indian Courts. In Ramayyar v. 
Vedachalla (2), a Full Bench of the Madras 
High Court accepted the principle, laid 
down in Beckford v. Hood (3), that the 
genereal rule is that : 

“wherea Statute creates a new offence or givesa new 
right and prescribes a particular penalty or special 
remedy,no other remedy can, in the absence of 
evidence of a contrary intention, be resorted to; 
but where a Statute is confirmatory of a pre- 
existing right, the new remedy is presumed as 
cumulative or alternative, unless an intention to the 
contrary appears from some other part of the Statute.” 

This observation was quoted with ap- 
' proval by another Full Bench of the 
Madras High Court in Zamindar of Etta- 


(1) (1859) 6 O B 
(wn 8) 1104; 7 W R 
(2) 14M 411; 1 
(3) (1798) 7T R 


620; 4 R R 527, 
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yapuram v.Sankarappa Reddiar (4). In 
our own High Court in the case of 
Abdul Rahman v. Abdul Rahman (5), the 
Full Bench at p. 532*, remarked : 

“The ordinary rule is that where the Statute 
which creates the right also prescribes a specific 


remedy, the person aggrieved is limited to the 
remedy so prescribed.” , ; 

The remarks of Sir Lawrence Jenkins, 
Chief Justice of the Bombay High Court, 
in Bhaishankar Nanabhai v. Municipal 
Corporation of Bombay (6), were quoted in 
which the learned Chief Justice had ob- 
served that : 

“In sucha case there is no ouster of the juris- 
diction of the ordinary Courts, for they never had 
any; there is no change ofthe old order of things; 
a new order is brought into being.” 


The learned Counsel for the applicant 
has relied very strongly on the case of 
Shuttrughon v. Holena Showtai (7). That 
case was for compensation for wrongful 
seizure of cattle and the suit was brought 


‘in the Civil Court. It was held that the 


suit lay because the right to recover com- 
pensation on account of wrongful seizure 
of one’s cattle existed independently of 
the Cattle Trespass Act which also pro- 
vided a summary remedy for compens- 
ation. It was held by the Bench that 
the summary remedy did not take away . 
the ordinary remedy which an aggrieved 
person has under the ordinary law. It is 
also noteworthy that the amount of com- 
pensation which can be awarded under 
that Act to the aggrieved party is sub- 
jected to a maximum of Rs.-100 and may 
in some cases not be an adequate com- 
pensation for the injuries suffered. That 
case is therefore distinguishable. Chap. V, 
Municipalities Act, deals with imposition 
and alteration of taxes. Section 128 confers 
the right of Municipal Boards to impose 
taxes including “an octroi on goods 
or animals brought within the Mani- 
cipality for consumption or- use there- 
in.” Section 153 confers power on the 
Board to make rulesin order to regu- 
late certain matters including assess- 
ment, collection or composition of taxes 
and, inthe case of octroi or toll, the 
determination of octroi or toll limits. 
Section 154 confers power to fix octroi 
limits. Then s. 199 provides that 

“A person introducing or attempting to introduce 
within octroi limits, or abetting the introduction 
within octroi limits, any goods or animals liable 


(4) 27 M 483. 

(5) “7 Ind, Cas. 51; AI R 1925 All, 380, 47 A 513; 
LR6A191 Civ.; 23 A L Jd 285. 

(6) 31 B 604 at p 609; 9 Bom. L R 47, 

(7) 16 O 15). 

* Page of 47 A.—_LEd.] 
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to the payment octroi for which the octroi due on 
introduction has neither been paid nor tendered, 
shall be punished with a fine which may extend 
either to ten times the value of such octroi or to 
Rs.50, whichever is greater and which shall, not 
be less than twice the value of such octroi.” 


It is important to note that the words 
“with the intention to defraud the Board” 
which occurred inthe corresponding sec- 
tion of the Municipalities Act of 1900, 
have been deleted. 


In the exercise of its powers the Muni- 
cipal Board has framed rules contained in 
Chap. X of the Municipal Account Code 
regulating how octroi duties are to be as- 
sessed and collected and how there have 
to be octroi barriers. The general scheme 
of these rules is that the goods imported 
into the Municipality which are liable to 
payment of octroi are assessed at the 
barriers or incaseof dispute, taken to the 
head octroi office or the octroi may be 
compounded for. The rules provide for 
the payment forthwith of the amount due 
at the barrier, orin case of dispute, for 
the taking of the goods to the head office. 
If the importer be still dissatisfied with the 
demand of the head octroi office, he is 
. to pay the octroi forthwith, but he may 
appeal to the Board within a prescribed 
time. Thenthere are rules provided for 
a refund of the octroi duty when the 
- goods are again exported. In particular, 
r. 179 lays down that no proof whatever 
of the previous payment of octroi shall 


be demanded, but the fact that the goods. 


were in the Municipality and are being 
taken out would be accepted as suffici- 
ent proof thata refund is admissible. 


On the other hand. there is provision for - 


recovery of certain other Municipal claims. 
There isa separate Chap. VI which pro- 
vides how a demand has to be made in the 
first instance by presentation of a bill 
followed by an issue of a warrant with 
authority to Municipal Officers to have 
forcible entry for purposes of executing 
the warrant and ultimate seizure ci the 
goods and their sale. Section 176 [then 
lays down, 

“Instead of proceeding by distress and sale, or 
in case of failure to realize thereby the whole or any 
part of the demand, the Board may sue the person 
liable to pay the same in any Court of competent 
jurisdiction.” < 

Thus, in these other cases, although a 
special procedure is prescribed forthe re- 
covery ofthe Municipal claims which are 
speedy and effective, the Legislature has 
taken care to provide that instead of pro- 
ceeding inthat way, the Board may sue 
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the person liable to pay the same in any 
Court of competent jurisdiction. It is im- 
portant to note that nowhere in the Act 
there is any mention that in case of non- 
realization of the penalty for the non-pay- 
ment of the octroi duty under s. 155 or 
instead of proceeding under that section, 
the Board would have a right to sue for 
the amount. The omission is certainly 
significant. The reason is not far to seek. 
So long as the goods are stopped at the 
barrier or detained, the question of the as- 
sessment ofthe octroi duty and insistence 
ofits payment can be easily settled with- 
out any complications. On the other hand, 
if goods are allowed to come within the 
Municipal limiis and time elapses, there 
would be considerable difficulty in finding 
out the exact quantity or description of 
the goods imported and the amount of 
octroi duty payable. A far more effective 
remedy in cases of a defianceof the Act 
is the penalty imposed under s. 155, under 
which the minimum penalty that can be 
imposed is twice the value ofthe octroi 
and themaximum can go up to 10 times 
the value of such octroi or to Rs. 50, which- 
ever isthe greater. ‘Then there is s, 144 


which prescribes that: 

“There shall be for each Municipality a municipal 
fund, and there shall be placed tothe credit 
thereof, all fines realized on conviction under the 


provisions of this Act (as well as some other 
named Acts).” 4 
Thus, the Municipal Board can, ina 


very speedy manner, get much more than 
the octroi duty remaining unpaid and 
also succeed in getting a heavy penalty 
imposed onthe person who evaded such 
payment. There is, therefore, no real need 
forthe Boardto bring a suit in the or- 
dinary Civil Court for the recovery of 
this amount. The circumstance that the 
rules provide for a refund of the octroi duty 
in case of exports and dispense with the 
proof that octroi duty had been previously 
paid when the goods were imported does 
not in any way create any serious: dif- 
ficulty. The octroi duty is leviable on goods 
brought within the Municipal limits, for 
purposes of consumption and use and would 
clearly not be leviable ifthe goods had not 
been consumed or used, but are exported. 

Similarly, the mere fact that the rate at 
which the octroi duty is to be charged is 
fixed by the rulesand is not prescribed 
under the Act creates no insurmountable 
difficulty. The fact remains that the right 
to make the demand and recover the octroi 
dues has been conferred on the Municipal 
Board by the Municipalities Act and did 


wt 
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not exist independently of it. The Legisla- 
ture has prescribed a penalty for non-pay- 
ment of such dues. Although it is expres- 
sly laid down that a suit would lie for 
recovery of other taxes, there is no such 
express mention as regards octroi duties. 
In some sections octroi and toll dues are 
treated on a somewhat separate footing, 
obviously because there is no question of 
the presentation of bill in their case. It 
therefore seems to us that having regard 
to the general scheme of the Municipali- 
ties Act, it was not intended by the Legis- 
lature that apartfrom the special penalty 
imposed for the non-payment of the dues 
the right to recover‘which has been creat- 
ed by the Act itself, there should be a 
further and an additional right to recover 
the same by suit. 

The case of octroi dues’ comes within the 
purview of the general principle laid 
down in the cases mentioned above, and 
we must hold that, inthe absence of any 
clear indication reserving the right 
of a separate suit, sucha suit is barred. 
The case, therefore, does not fall under 
s. 9,  Oivil Procedure Code, which 
makes an exception in case of suits of which 
cognizance is either expressly or impliedly 
barred. The application is accordingly 
dismissed with costs. 

N. Application dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 296 of 1933 
August 23, 1934 
AGARWALA AND SAUNDERS, JJ. 
KESHAVLAL MADHAVJI— 
APPELLANT 
versus 
BIBI SOGHRA AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 46 (2), 53 (6), s. | 64—Notice—Service of—Infor- 
mation that person is out—Notice affixed—Service, if 
proper —Mere order, if amounts to actual attachment 
—S. 64, when applies—‘' Hither through Court or 
otherwise", if refer to receipt of notice or to payment. 

Where the report of service states that as the peon 
was informed that the person to ba served had gone 
on business he attached the notice to the house, it 
cannot be said to have been proved that the notice 
is properly served, in the absence of evidence of the 
persons present during the alleged service of notice, 
p. 797, col 1] 

Mere order to make an attachment does not amount 
to an actual attachment. The attachment is not 
complete until it hasbeen effected in the manner 
prescribed by the rules. The rule prescribing the 
procedure to be followed inthe case of attachment 
of a debt isr. 46, O. XXI, which provides in sub- 
r (2) that acopy of the order prohibiting the debtor 
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from making payment of the debt until the further 
order of the Court shall be sent to the debtor. It 
cannot be deemed to have been sent to the debtor 
unless it was duly served upon him. If this require- 
ment is not fulfilled there is in fact no attachment 
of the debt and the provisions of s 64 are not ap- 
plicable. If, however, there is valid attachment of 
the debt, the satisfaction of the decree in which the 
debt might have been merged would be void under 
s. 64 against all claims and objections under the at- 
tachment [p 797, col. 2 | 

The words “ either through the Court or other- 
wise” refernot to the words “receipt of notice 
thereof" and but to the words “no payment or 
adjustment of the attached decree by the judgment- 
debtor.” [ibid ] 

C. A. from an original order of the First 
a Sub-Judge, Chapra, dated July 31, 
1 . 

Messrs. Manohar Laland S. C. Mazumdar 
for the Appellant. 

Messrs. N. N. Roy and K. N. Moitra, for 
the Respondents. 

Saunders, J.—This is an appeal from 
an order of the Subordinate Judge of 
Chapra allowing an objection in an execu- 
tion case. The N. R. Coal Company, 
brought a suit in the Court of the Sub- 
ordinate Judge of Dhanbad in December 
1924, for an account against a man named 
Sujait Khan and his brothers, the claim 
against these persons being valued at nearly 
Rs. 80,000, and in the same month made an 
application under O. XXXVIII, r. 5, Civil 
Procedure Oode, for attachment before 
judgment of some of their properties 
including a debtof Rs. 36,195-4 7, owed to 
them by two residents of the District of 
Saran, Bibi Soghra and her son Zafrul 
Haque. The application was rejected so 
far asit related to the debt. The High 
Court being movedin the matter directed 
on May 21, 1925, that if the defendants 
were to give security for the sum claimed 
in the suit, which Counsel on their behalf 
stated would be given, its sufficiency would 
be considered by the Subordinate Judge 
and if it should be found sufficient, there 
would be no attachment before judgment. 
Security was furnished in respect of only 
a portion of the claim and it was accepted, 
and when the plaintiff asked for security 
for the balancé the Subordinate Judge 
held that the claim for any additional 
security had been waived. On December 
22, 1925, a preliminary decree was passed 
in the suit. Another application fur revi- 
sion was made to the High Court by the 
plaintiff against the order of the Subordinate 
Judge with regard tothe security and the 
High Court ordered on May 11, 1926, that 
the original undertaking given to the 
High Oourt on behalf of the defendants 
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must be strictly fulfilled and that if 
security for the balance of the plaintiff's 
claim were not offered, attachment before 
_ Judgment must issue as originally claim- 
ed. 

There was again default on the part of 
the defendants und on July 24, 1926, the 
Subordinate Judge directed in the presence 
of the defendants the issue of attachment 
before judgment as originally prayed for. 
After that the record seems to have been 


sent to the High Court where it was- 


required for another purpose. On another 
application by the plaintiff an order in 
the same terms was made on July 17, 1927. 
The notices to be served upon the defend- 
ants and upon the defendants’ debtors 
were delivered to the plaintiff,on his request, 
for service in Chapra. The notice was 
served on Sujait Khan on October 4. The 
question whether it was served also upon 
Bibi Soghra and Zafrul Haque on November 
23, is one ofthe questions for decision in 
the present case. Inthe meantime on June 
‘301-927, Sujait Khan and his brothers obtain, 
eda decree for Rs. 28,900 in accordance with 
ap award of arbitrators in respect of the 
debt sought to be attached. The suit had 
been ‘instituted by them in 1924 and an 
appeal against the decree preferred by 
Bibi Soghra and Zafrul Haque was rejected 
by the High Court, but two applications 
for revision in respect of the same decree 
were admitted. ; 

On November 28, 1927, a final decree was 
passed for Rs. 83,683, in favour of the 
N. R. Coal Company in the snit for 
accounts and in the next month the 
decree was assigned to another person 
who appears to have been a benanvidar 
on behalf of the appellant to whom after- 
wards he surrendered his rights under the 
decree. The decree-holder obtained satisfac- 
tion of the decree to the extent of 
Rs. 30,060, in an execution case. When 
he learnt that Bibi Soghra and Zafrul 
Haque, the respondents in this appeal, had 
made applications to the High Court in 
respect of the decree obtained against 
them by Sujait Khan and his brothers, he 
made applications to be joined as a party 
in the revision cases. He suspected col- 
lusion and apprehended that the cases 
might by consent he disposed of in a man- 
ner disadvantageous to himself. Hegave 
these reasons as the grounds of hisappli- 
cations and stated also that the debt due 
from Bibi Soghra to Sujait Khan and 
his brothers had been attached by the 
Dhanbad Court. The first of these appli- 
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cations was made on February 27, 1929, by 
the nominal decree-holder and the second 
on March 15, by the appellant, and 
notice of both ofthem was given to the 
lawyers who appeared for the parties in 
the cases before the High Court. On these 
applications an order was made by the 
Deputy Registrar directing that they would 
be considered by the High Court at the 
time of the hearing of the applications 
for revision. The applications for revision 
were withdrawn on May 17, 1929. In the 
meantime Sujait Khan and his brothers had, 
on March 2), put in a petition inthe 
execution Sourt in Saran admitting satis- 
faction of their decree. 

The appellant on June ë, 1929, applied 
for execution of his own decree 
in respect of the properties for which an 
order of attachment had been made by the 
Subordinate Judge of Dhanbad including 
the debt due to the judgment-debtors from 
Bibi Soghra and Zatrul Haque. The judg- 
ment-debtors in the appellant's execution 
case raised objections, all of which were 
overruled by the executing Court, The 
execution petition, however, was dismissed 
by the Court on the ground, which the 
judgment-debtors had notthemselves taken, 
that the deb had already been decreed and 
the decree had been fully satisfied. The 
matier was taken to the High Court by 
the appellant and the order of the execu- 
tion Court was set aside on February 13, 
1932. Macpherson and Dhavle, JJ., by 
whom the appeal was heard came to the 
conclusion that the alleged satisfaction of 
the decree was a mere device resorted to in 
order to defeat the realization of the Dhan- 
bad decree. The appellant then proceeded 
in execution against Bibi Soghra and 
Zafrul Haque for recovery of the debt 
which they owed to the judgment-debtors 
in his own suit and they objected to the 
execution on the grounds that the decree 
against them had been satisfied, that even 
if it had not been satisfied, the decree itself 
has never been attached, and that they had 
received no notice of attachment of the 
debt. An objection was also taken that 
Zafrul Haque was a minor from 1925 to 
1927, but this objection was abandoned 
during the hearing of the case. The Sub- 
ordinate Judge allowed the other objections 
and it is against that orderthat the present 
appeal has been preferred. 

I shall consider first the question whether 
notice of attachment of the debt was served 
on the respondents. The service-return of 
the process isEx. A. In the case of Bibi 
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Soghra it is to the effect that a copy of it 
was given toamaid servant of the lady, 
named Mayjidani, who after taking it in- 
side the house returned it to the peon un- 
acknowledged, and the peon therefore pro- 
claimed its contents in a loud voice and 
affixed it toa wall of the house. The pro- 
cess bears what purports to be the sig- 
natures of two residents of the village,’ but 
the cnly witness examined by the appellant 
to prove the service was the peon himself 
and he added nothing to what was stated 
inthe report. . Bibi Soghra, her son and 
her Tahsildar denied that she ever had a 
servant named Majidani. It is contended 
on behalf of the appellant that the witnesses 
should not be believed on this point 
because Bibi Soghra also denied having 
had a maid servant at al), a statement 
shown to be untrue by an admission of her 
Tahsildar that shehada maid servant for 
many years, What she actually said, how- 
ever, was that she employed no regular maid 
servant, but that a woman named Bechan 
was cent for and worked for her whenever 
she was 1equired, and this is the woman to 
whom the Tahsildar referred to as being 
her maid servant. On the other hand, no 
evidence was given by the appellant to 
prove that Majidani was her servant or 
even that the woman to whom the process 
was given was Majidani. The peon did 
not know the woman or her name. If the 
notice was given to a woman named Maji- 
daniand ehe was the maid servant of Bibi 
Sogbr.,, the fact could have been established 
by theevidence of the persons in whose 
presence, according to the report, the service 
was effected. 

The report of the service of the notice 
on Zafrul Haque is itself sufficient to show 
that the service was not proper and the 
‘finding of the learned Subordinate Judge 
regarding the attempt to serve the notice 
on this respendent has not been challenged 
by the learned Counsel for the appellant. 
The report states that as the peon was in- 
formed that Zafrul Haque had gone to 
Asansol on business, he attached the notice 
tothe house. I agree therefore with the 
learned Subordinate Judge that notice of 
the attachment of the debt has not been 
proved to have been duly served on the 
respondents. Mr, Manohar Lal appearing 
for the appellant contended that it is im- 
material whether the respondents had 
notice from the execution Court of the order 
of attachment or not because they were 
given notice of it by the appeliant when 
the respondents’ revision applications were 
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before the High Court. That the lawyers 
of the respondents were informed of the 
attachment of thedebt has been proved by 
the notice given to them which they accep- 
ted and it’ must be presumed that the in- 
formation was communicated by the 
lawyers to their clients. But this fact alone 
does not make the attachment effectual 
against the respondents. Mr. Manohar Lal 
relied upon sub-r. (6), r. 538, O. XXI, which 
provides : 

“On the application of the holder of a decree 
sought to be executed by the attachment of another 
decree, the Court making an order of attachment 
under this rule shall give notice of such order to the 
judgment-debtor bound by the decree attached and 
no payment or adjustment of the attached decree 
made by the judgment-debtor in contravention of 
such order after receipt of notice thereof either 
through the Court or otherwise shall be recognized by 
any Court so long as the attachment remains in force.” 

4 is contended that the respondents had 
notice of the attachment otherwise than 
through the Court and therefore the payment 
of the decree cannot be recognized. The argu- 
ment assumes that the words “either through 
the Court or otherwise” refer to the words 
“receipt of notice thereof” and not to the 
words “no payment or adjustment of the 
attached decree by the judgment-debtor,” 
but it is unnecessary to consider thi: 
question because it is not a case of an at- 
tachment of a decreebut ofan attachment 
of a debt. It is true that the debt 
merged in the decree and that there- 
fore if there was valid attachment of the 
debt the alleged satisfaction of the decree 
would be void under s. 64 against all claims 
and objections under the attachment, but 
the mere order to make an attachment does 
not amount to an actual attachment. The 
attachment is not complete untilit has been 
effected inthe manner prescribed by the 
rules. The ruie prescribing the procedure 
to be followed in the case of attachment 
of adebt isr. 46 which provides in sub- 
r. (2) that a copy of the order prohibiting 
the debtor from making payment of the 
debt until the further order of the Court 
shall be sent to the debtor. It cannot 
be deemed to have been sent tothe debtor 
unless it was duly served upon him. As 


‘this requirement has not been fulfilled, 


there was in fact no attachment of the debt 
and the provisions of s. 64 are not appli- 
cable. 

The question, however, remains whether 
the decree against the respondents was 


satisfied. (His Lordship discussed the 
evidence and found that no payment 
was made towards the decree). I would 


accordingly allow the appeal to this extent: 
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that it be declared that the decree against 
the respondents has not been satisfied by 
them and still subsists; and asthe appellant 
has thus succeeded substantially, I would 
allow him costs throughout. 

Agarwala, J.—I agree. 

D. Order accordingly. 


-—— 


OUDH CHIEF COURT 
Second Oivil Appeal No. 249 of 1933 
October 9, 1934 
ZTA-UL-HABAN, J. 
EHSAN BEG AND ANOTHER ~ PLAINTIFFS 


—APPELLANTS 
versus 
RAHMAT ALI AND ofHERS—DEFENDANTS — 
RESPONDENTS 
Muhammadan Law—Wagf--Public cemetery— 
Person without right constructing house on a 
portion—House, if can be allowed to stand— 


Persons competent to create waqi—Specifie Relief Act 
(I of 1877), s.56 (b)—Suit to stay proceedings in 
a Court not subordinate to Court from which 
injunction is sought—Whether darred, 

Where a house has been built by a person with 
no right to do so on a portion of a publie cemetery, the 
house cannot be allowed to remain there even if the 
cemetery is closed for use as such by the Municipality 
as it is quite within the range of possibility that 
the cemetery may at some future time be again 
used for purposesof burial, and a construction 
which is in its inception illegal cannot be allowed 
to remain standing in contravention of the original 
purposes of the wagf. Abdul Ghafoor v. Rahmat 
Ali (1), relied on. 

A person who is not owner of any particular prop- 
erty cannot make a wagf of it. 

Section 56, cl. (b), Specific Relief Act, bars a suit 
to stay proceedings in a Court not subor- 
dinate to the Court from which the injunction 
is sought, 

S. O. A. against the decree of the Addi 
tional Subordinate Judge, Lucknow, dated 
July 31, 1933. 

Mr. Ramapat Ram, for the Appellants. 

Messrs. M. H. Qidwai and FE. R. Qidwai, 


for the Respondents. 


Judgment.—This is a second appeal 
‘against a decree of the learned Additional 
Subordinate Judge of Lucknow, dated July 
31, 1933. 

The suit of the plaintiffs-appellants re- 
lated toa grave-yard within the Muni- 
cipal limits of Lucknow. It appears that 
‘the grave-yard was closed by order of the 
Municipal Board many years ago, One 
Abdul Ghafoor began to build a house in a 
portion of the grave-yard in 1929 and the 
present defendants-respondents brought a 
suit as representatives of the Muslim com- 
munity for a declaration that the cemetery 
was public. This declaration was granted 
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and the decree wasaffirmed by this Court. 
As by this decree the respondents could 
not get the house built by Abdul Ghafoor 
demolished, they had to bring a suit for its 
demolition. This suit was decreed both by 
the Munsif and bythe Subordinate Judge 
in appeal. After this Abdul Ghafoor made 
a wagf of the house and appointed Ehsan 
Beg, plaintiff-appellant No. 1 mutawalli. 
When the respondents tried to put the 
decree for demolition of the house into exe- 
cution, the present plaintiffs-appellants who 
claimed to have been appointed as muta- 
wallis of the cemetery by the mohalla 
people, brought an objection against the 
execution but their objection was dismiss- 
ed. Thereupon they filed the suit from 
which this appeal has arisen for a per- 
petual injunction restraining the defend- 
ants-respondents from executing their 
decree by demolition of the house. 

The suit wasdismissed by the trial Court 
and the appeal filed by the plaintiffs was 
dismissed by the Subordinate Judge. 

The plaintiffs have brought this second 
appeal. Their learned Counsel has advanc- 
ed various arguments insupport of the con- 
tention that the house should be allowed to 
stand but in my opinion none of them has 
any force. Tbe cemetery in question has 
been held to be a publiccemetery [vide 
Abdul Ghafoor v. Rahmat Ali (] and 
Abdul Ghafoor hadno right whatever to 
build a house on a portion of it. It was 
said that hehad made the house wagqf 
but I do not see how a person who is not 
owner of any particular property can make. 
awagf ofit. The materials of the house 
will no doubt constitute a wagf and they 
can be made use offor the purposes of the 
wagf as the  plaintiffs-appeltants think 
best, The house, having been built on 
wagj property without any right or power on 
the part of Abdul Ghafoor, cannot be allow- 
ed to remain standing. It was said that 
the cemetery having been closed for use 
as such by the Muni cipality, vhe house might 
be allowed to stand at least as a source of 
income for the cemetery wagf; but, in the 
first place, it is quite within the range of 
possibility that the cemetery may at some 
future time be again used for purposes of 
burial, and in the second, a construction 
which is in its inception illegal cannot, in 
my opinion, be allowed to remain standing 
in contravention of the original purposes 
of the wagf. An argument similar to that 
made here appears to have been put for- 

(1) 122 Ind. Oas. 326; 7 O W N 382; Ind. Rul. (1930) 
Oudh 102; A I R 1930 ‘Oudh 245, 
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ward in the previous case between the present 
respondents and Abdul Ghafoor | Abdul 
Ghafoor v. Rahmat Ali (1) ] but the Hon’ble 
Judge who decided the appeal disposed of 
it by quoting the following passage from 


Baillie’s Digest of Muhammadan Law:— 
“and teing asked with regard to a cemetery, 


in a village where it had gone to decay and 
there remained init no traces of the dead, not 
even bones,-whether it was lawful to sow the 


land and take, its produce, answered ‘No’,for in 
legal effect itis still a cemetery". (Vide page 385). 

This disposes of the cypres doctrine so 
much stressed by the learned Counsel for 
the appellants. 

There is-another reason why the suit of 
the plaintiffs-appellants cannot succeed; it 
is that it is barred by cl. (b) of s. 56 
of the Specific Relief Act as it seeks to stay 
proceedings in a Court not subordinate to 
the Court from which the injunction is 
sought. 


The appeal fails and is dimissed with 
costs. . f 


Ne Appeal dismissed. . 


LAHORE HIGH COURT 
Givil Revision Petition No. 429 af 1933 
October 8, 1934 
TEK OHAND, J. 
WALAITI RAM—PLAINTIFE— 
PETITIONER 
versus 
GOPIRAM AND oTHERS—DEFENDANTS 

— RESPONDENTS 
Court-fees— Case decided on merits and dismissed 
—Plaintiff asked to make good deficiency in couri- 
fees—Procedure, if proper—Court Fees Act (VII of 
1870), s.10—Civil Procedure Code (Act V of 1908), 
O. Vil, r. \l—Punjab Pre-emption Act (I of 
1913), s 22. 
The Judge, while dismissing the suit on the 
merits, is not justified in requiring the plaintiff to 
make good the deficiency in court-fee. The question 
of court-fee should be determined at the earliest 
possible opportunity. Ifon examining the plaint 
the Court finds that the relief claimed was under- 
valied, it should require the plaintiff to correct the 
valuation within a time to be fixed by it, and if he 
failed to do so, the plaint should be rejected under 
O. VIT, r. 11, Civil Procedure Code. If the matter 
requires investigation, the Court should record the 
evidence of the parties bearing on the point, and if 
it finds that the court-fee psid was insufficient, it 
should stay further proceedings in the suit and” re- 
quire the plaintiff to make good the deficiency within 
a specified time, and on his failure to do so, it should 
dismiss the suit under s. 10 ofthe Court Fees Act. 
But wherein a pre-emption suit, the Court proceeds to 
record findiags on all issues and, dismissing the suit 
against plaintiff on merits, directshim to pay the 
deficiency of court-fees within time, the procedure 
is not proper. This being so, the subsequent order 
directing that the amount be deducted from the one- 
fifth of the purchase-price which had been deposited 
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by the plaintiff under s. 22 of the Pre-emption Act, 
cannot. stand. 

C. R.P. of the order of the Senior Sub- 
ordinate Judge, Ludhiana, dated April 
19, 1933. 

Mr. Ganesh Datta, forthe Petitioner. 

Diwan Ram Lal, Government Advocate, 
for the Crown. 


Judgment.-- The  . plaintiff-petitioner 
brought a suit for pre-emption valuing 
the claim for purposes of payment of 
court-fee at Rs. 10 only. The defendant 
raised namerous pleas on the merits and 
also pleaded that the plaint was insuffici- 
ently stamped. The Subordinate Judge 
instead of trying a preliminary issue as 
to the proper court-fee payable, framed. 
11 issues, the 10th of which related to 
sufficiency of court-fee. He then proceeded 
to try the case on all the issues and on 
July 28, 1932, dismissed the suit finding 
against the plaintiff on the merits of his 
claim. In the judgment he recorded a: 
finding on the 10th issue, that court-fee 
was payable on Rs. 1,070 and not Rs. 10 
as stated in the plaint. A decree sheet 
was prepared dismissing the suit with 
costs, but a foot-note was added to the 
effect that the plaintiff will: make up 
deficiency of court-fee on Rs. 1,070. 

More than six months later, on April 
19, 1933, the learned Subordinate Judge 
passed a further order directing that 
one-fifth of the purchase-price which had 
been deposited by the plaintiff at 
the time of the institution of the suit 
in accordance with the provisions of 
s. 22 of the Punjab Pre-emption Act 
should not be returned to him until he 
had made good the deficiency in court-fee 
From this order the plaintiff has preferred 
a petition for revision to this Court 
The defendant did not appear to oppose 
the petition, but the Crown is répresented 
by the learned Government Advocate, to 
whom notice had been issued under orders of 
Be "2 i 

e first question for considerati i 
whether the Subordinate Judge “while 
dismissing the suit on the merits, was 
justifed in requiring the plaintiff to make 
good the deficiency in court-fee. The 
learned Government Advocate concedes that 
the proper procedure was not followed in 
this case. The question of court-fee should 
have been determined at the earliest 
possible opportunity. Ifon examining the 
plaint the Court found that the relief 


. claimed was under-valued, it should have 


required the plaintiff to correct the valua- 
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tion within a time to be fixed by it, 
and if te failed to do so, the plaint should 
have been rejected under O. VII, r; 11, 
Civil Procedure Code. If the matter 
required investigation, the Court should 
have recorded the evidence of the parties 
bearing on the point, and if it found 
that the’ court-fee paid was insufficient, it 
should have stayed further proceedings 
in the suit and required the plaintiff to 
make good the deficiency within a specified 
time, and on his failure to dojso, it 
should have dismissed the suit under e. 10 
of the Court Fees Act. This procedure, 
however, was not followed. As already 
stated, the Oourt proceeded to record 
findings on all the issues and finding 
against the plaintiff on the merits, it dis- 
missed the suit. 

The learned Government Advocate. is 
unable to cite any provision of the law 
or judicial authority in support of the 
procedure adopted by the Senior Sub- 
ordinate Judge. He concedes that, the 
learned Judge while dismissing the suit 
on the merits, could not have added a 
rider to the decree that the deficient 
court-fee be realized from the plaintiff. 
-This being so, the subsequent order 
directing that the amount be deducted 
from the one-fifth of the purchase-price, 
which had been deposited by the plaintiff 


under s. 22° of the Pre-emption Act, 
cannot stand. 

I accept the petition, set aside 
the order of the Court below and 


direct that the foot-note, which appears 
in the decree of the Subordinate Judge, 
dated July 28, 1932, be deleted and the 
amount of the additional court-fee, if 
deducted from the deposit which had 
been made by the plaintiff, be returned 
to him. 

Having regard to all the circumstances 


I leave the parties to bear their own 
costs. ; 7 
D. _ Petition accepted. 


— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 65 of 1932 
April 13, 1934 
BENNET, J. 
BALKARAN PANDEY AND ANOTHER — 
PLAINTIF&S—APPELLANTS 

eet versus 

RAM BADAN PANDEY anp OTAERS— 

DEFENDANTS — RESPONDENTS 

Limitation Act (IX of 1908), 2 14—Subdsequent 
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suit for mesne profits for double the period in the 
previous suit—Cause of action—Period identical in 
both suits, if can be excluded. 

Where in a subsequent suit alarger sum of money 
has been claimed by way of damages or mesne 
profits because the claim has been made fora larger. 
period of time that is, four years instead of two 
years asin the previous suit, the dispcssession 
though for alonger period of time isthe same dis- 
possession as regards a part of the period as was the 
subject or cause of action in the previous suit. 
Therefore, as regards two years of the period of dis- 
possession, the cause of action is identical and may 
be excluded, As regardsthe period prior to that 
period of two years the cause of action is different 
in this sense that although the cause was the same 
dispossession, it was for a different period of time 
and hence cannot be excluded. | 


S. C. A. from a decision of the Sub-Judge, 
Ghazipur, dated July 15, 1931. 

Mr. A. P. Panday, forthe Appellants. 

Mr. K. Verma, for the Respondents. 

Judgment.—This is a second appeal 
by the applicants whose application has 
been dismissed onthe grounds of limita- 
tion. The facts which are admitted are 
that the applicants had obtained a decree 
for joint possession of a third share of 
certain property against the defendants in 
the Court of the Munsif on September 13, 
1923, and they obtained possession on that 


decree. The first Appellate Court on ap- 
peal dismissed the applicants’ suit on 
May 8, 1924, and the applicants were 


dispossessed. The applicants’ appeal in the 
High Court was allowed and a decree for 
possession was granted on August 8, 1928. 
The successful plaintiffs instituted a suit 
on December 23, 1929, against the defen- 
dants for recovery of Rs. 70 as mesne pro- 
fits onthe allegation that the defendants 
had ‘dispossessed the plaintiffs of the said 
land after the dismissal of their suit by 
the first Appellate Court and that the plain- 
tiffshad remained out of possession until 
August 18, 1928. Damages were claim- 
ed fortwo years from Asarh 1926 to 
Asarh 1928. That suit was decreed but 
dismissed on appeal on the ground that 
the suit was barred by s. 144 (2), Civil 
Procedure Code and that an. application 
should be brought. The suit was dismis- 
sed on August 1, 1930. The applicants 
therefore made the present application 
under s. 144, Civil Procedure Code, on 
August 23, 1930, and they asked for da- 
mages for four years’ dispossession from 
July 1, 1923, to June 30,1928. It will be 
seen that the period for which damages or 
mesne profits are claimed terminates with 
the same date but extends for four years 
in the present application whereas it 
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extended only for two years in the 
previous suit. The point was taken that 
the present application was barred by the 
rule of threeyears’ limitation. 
4, 1927, the date of the High 
cree in appeal up tothe date 
sent application, August 23, 
period of more than three years. The 
applicants claim the benefit of s. 14 (2) 
of the Indian Limitaticn Act on the ground 
of their previous suit in the Civil Court 
which occupied the period from December 
23,1929, to August 1, 1930. Unless this 
period is allowed the present application 
will be beyond time. The lower Oourt has 
disallowed the application of s.14 on the 
ground that the relief is different. No 
reasons have been given for this opinion. 
The words used in s. 14 (1) are: 

“In computing the period of limitation prescribed 


for any suit thetime during whichthe plaintiff has 
been prosecuting with due diligence another civil 


Court de- 
of the pre- 
1930, isa 


proceeding, whether in a Court of first instance or 


in a Court of Appeal, against the defendant shall 


` be excluded where the proceeding is founded upon _ 


the same cause of action 


Now the lower Court has assumed that 
where there is a difference in the relief 
there must bea difference in the cause of 
action. That argument is not correct. A 
person might ask for different reliefs from 
the same cause of action. What is differ- 
ent inthe present caseis that a larger 
sum of money has been claimed by way of 
damages or mesne profits because the 
claim has been made for a larger period 
of time, thatis, four years instead of two 
years. The cause of action, however, is-in 
each case the same so far as the cause is the 
dispossession by the defendants in the suit, 
who are the opposite-parties in the present 
application. The dispossession is the subject 
of the relief in the present application as 
regards a longer periodof time, but it is 
the same dispossession as regards a part 
of that period as was the subject or cause 
of action of the previous suit. -It appears 
to me that as regards two years of the 
period of dispossession that is the two years 
immediately preceding June 30, 1928, 
the cause of action is identical in the pre- 
vious suit and in the present application. As 
regards the period prior to that period of 
two years it appcars to me thatthe cause of 
action is different in this sense that al- 
thoughthe cause was the same disposses- 
sion it was for a different period of time, 
andin that senseit may be said that it 
was a different cause of action. I consider, 
therefore, that it will be correct to apply 
s. 14 of the Limitation Act in this way that 


152—101 & 102 


JAGNARAIN DUBEY V. GHINHU DUBEY | 


From May . 


` 801 
I hold that the present application 18 
within time by virtue of that section so far 
as concerrs the damages for the period of 
two years ending with June 30, 1928, 
and that the present application is beyond . 
time for the period of two years ending 
with June 30, 1926. No finding has 
been made by the Courts below on issue 
No. 3: “To what damages, if any, are the 
applicants entitled ?” Accordingly I re- 
mand the application for disposal by the 
trial Court on this remaining issue. Costs 
hitherto incurred will abide the result. 
Permission is granted to the parties for 
a Letters Patent Appeal. 

D, Case remanded 


PATNA HIGH COURT 
Criminal Revision ae No. 467 of 
19 


October 29, 1934 
DHAVLE, J. 
JAGNARAIN DUBEY AND OTHERS 
PETITIONERS 
versus 
GHINHU DUBEY—Opposirs PARTY 

Criminal Procedure Code (Act V of 1898), s. 421— 
Dismissal of d 
to revision by High Court—Duty of trial Court 
to give reasons for dismissal, 7 

A Sessions Judge or a Magistrate whose orders 
are subject to revision by the High Court ought, 
save in very exceptional cases, to give some reasons 
for summarily dismissing a criminal appeal under. 
s. 421, Oriminal Procedure Code, which will show. 
that he had really considered the points raised by 
the appellant and that the appeal is actually with- 
out foundation. Where there are a number of 
accused persons who have not put forward a 
common defence, the case is not an exceptional one 
and reasons have to be given. Thakur Sahu v, 
Emperor (1), reliedon | - f 

Cr. R. App. against an order of the 
Deputy Commissioner of Daltonganj dated 
July 20, 1934. Hi 

Mr. Rajkishore, for the Petitioners. 


Messrs. Thakur <A: D. Sinha and 
Jaleshwar Prasad Sinha, for the Opposite 
Party. ; 
~Judgment.—It was laid down in 


Thakur Sahu v. Emperor (1), that a 
Sessions Judge or a Magistrate whose 
orders are subject to revision by the High 
Court ought, save in: very exceptional 


‘cases, to give some reasons for summarily 


dismissing a criminal appeal under s. 421, 


“which will show that he had really con- 


sidered the points raised by the appellant 
and that ihe appeal is actually without 
foundation. One has merely to read the 

(1) 125 Ind Cas 151; 11 PL T 212; 31 Cr.L J 
760: Ind. Rul. (1939) Pat, 473; AIR 1939 Pat, 331; 
(1830) Cr. Cas, 616, ; 


criminal appeal under—Order subject -` 
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judgment of the trial Court in this case, 
and to bear in mind the fact that 
there was a number of accused persons 
who did not, by any means, put forward 
one common defence, to gee that this was 
not the exceptional kind of case referred 
to by James, J. in the ruling I have 
cited. On the face of that judgment, there 
is more than one matter that requires 
consideration by the Court of Appeal. 
The order of dismissal under s. 421 must, 
therefore, be set aside, and the District 
Magistrate directed to dispose of the appeal 
in accordance with the law. 

N. Order set aside. 


LAHORE HIGH COURT 
Civil Revision Petition No. 350 of 1934 
October 4, 1934 
TEK Cuanp, J. 
Firu CHANDU LAL-KISHORI LAL-— 
PLaInTirFs— PETITIONERS 


versus 
Lala GHANISHI LAL AND anorarr— 


DEFENDANTS— RESPONDENTS. 

Jurisdiction—Principal and Agent—Agent staying 
at D and Principal at K—Account struck at K by 
entry in Principal's bahi—Suit by Agent on entry at 
D—Jurisdiction of Court at D. 

The plaintifs were a firm of commission agents 
at D. The defendants had a shop at K. The de- 
fendants used to send orders by post to the plaintiffs 
for supply of goods and in execution of these orders 
the plaintiffs, from time to time, despatched goods 
from D to K. The dealings went on_for some time 
and on March 13, 1930, one of the partners in the 
plaintif firm went to the defendants at K when the 
accounts were gone intoand an entry was made in 
the plaintiffs’ book thatthe sum of Rs. 475 was due 
by the defendants to the plaintiffs in the account, 
' The plaintiffs brought a suit for recovery of this sum 
and interest at D: 

Held, That the suit had been properly brought at 


Held, further, that since the suit was between 
commission agent and principal, the fact that the 
suit was based on the entry in the bahi did not make 
any difference. Bhamboo Mal v. Ram Narain (1), 


relied on. 
C. R. P. of an order of the Judge, Small 
Cause Court, Delhi, dated March 23, 1934. 
‘Messrs. J. L. Kapur and Faqir Chand 
Mital, for the Petitioners. 
. Messrs. Shamair Chand and Qabul Chand 
for the Respondente, 


‘Judgment. — The plaintiffs-petitioners, i 


- are a firm of commission agents working 
at Delhi. The defendants have a shop at 
Kot Kapura in Faridkot State. The de- 
fendants used to send orders by post to 

‘the plaintiffs for supply of goods and in 
execution of these orders the plaintiffs, 
from time to time, despatched goods from 
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Delhi to Kot Kapura. The dealings went 
on for some time andit appears that on 
March 13, 1930, one of the partners in the 
plaintiff firm went to the defendants at 
Kot Kapura, when the accounts were gone 
into and an entry was made in the plaint- 
iffe’ book that the sum of Rs. 475 was due 
by the defendants to the plaintiffs in the 
account. 

Tbe plaintifis have brought a suit for 
recovery of this sum and interest at Delhi, 
but the plaint has been returned on the 
ground that the Delhi Courts had no juris- 
diction to try it. 

The plaintiffs have preferred a petition 
for revision to this Court and I have exa- 
mined the record and heard Counsel for 
the parties. A perusal of the plaint and 
the statement of Radha Kishan, plaintiff, 
(P. W. No. 1), which is not contradicted by 
any evidence produced by the defendants 
shows that the relationship between the 
parties was that of principal and agent, 
that the defendants placed orders with the 
plaintiffs by post and they used to send 
goods from Delhi to Kot Kapura by Rails 
way, and that in the course of these deal- 
ings payments had been made by the 
defendants to the plaintiffs at Delhi. In 
these circumstances there can be no doubt. 
that the suit had been properly brought 
at Delhi, see Bhamboo Mal v. Ram Narain 
(1). 

Mtr Shamair Chand has argued that the 
suit is based upon the entry in the bahi; 
but if the plaint isread asa whole, there 
can be no doubt that the suit is really 
between commission agent and principal. 
The rulingsrelied on by (he lower Court, 
therefore, do not apply. 

I accept the petition for revision, set 
aside the order of the lower Court and re- 
mit the case to it for disposal in accord- 
ance with law. Court-fee on this appeal 
will be refunded. Other costs will be costs 
in the cause. 7 
Petition accepted. 


D. 
(1) 109 Ind. Cas. 28; 9 Lah. 455; 10 Lah. LJ 87; 
A I R 1928 Lah. 297; 29 P L R 406, 





ALLAHABAD HIGH COURT 
Criminal Miscellaneous Application No. 192 
of 1934 
March 13, 1934 

Bennet, J. 

SRI CHAND AND OTAERS—AFEPLICANT8S 
versus 
EMPISROR—Oppostts PARTY, 
Criminal Procedure Code (Act V of 1898), s, 497. 


A 


1934 
Murder cıse—Accused a goshain with no member in 
his family to look after his case —Whether ground for 
admitting him to bail—Afiidavit supporting applica- 
tion for bail —Conients of. 

In a case of mutder, the fact that the accused is 
agoshain and has no member in his family who 
can look after his case is no reason to admit him to 

ail, 

It is highly desirable that an affidavit supporting 
an application for bail should set forth in the begin- 
ning on what ground bail is desired, and after having 
set forth the ground, the reasons for the ground 
should be explained. 


Mr. Krishnamurari Lal, for the Ap- 
plicants. 

Mr. B. §. Darbari, for the Opposite 
Party. 


Order.—This is an application for bail 
on behalf of three persons who are shown 
by para. 17 of the affidavit to have been 
committed to the Court of Session for 
trial on a charge of murder of one Hira 
Lal. The affidavit consists of 19 para- 
graphs and not one single paragraph ex- 
plains one single ground on which the 
application for bail is desired. Orally I 
have ascertained from the‘earned Counsel 
that he desires to base his application 
for bail on the ground that he considers 
that the accused will be eventually ac- 
quitted. Apparently he desires to base 
his application on the ground stated in 
s. 497, Criminal Procedure Code, that 
there are not any reasonable grounds for 
believing that the accused have been 
guilty of the offence. It is highly de- 
sirable that an affidavit supporting an. 
application for bail should set forth in 
the. beginning on what ground bail is 
desired, and after having set forth the 
ground, the reasons for the ground should 
be explained. In the present application 
various paragraphs deal with reasons 
and arguments without any explanation 
of the point which Counsel desires to 
establish. 
` Learned Counsel 


argued that good evi- 
dence of alibi was 


established for one of 
the three accused, Sri Chand, and he 
relied on paras. 12 and 13 of the affidavit. 
Those paragraphs set out that a Sub- 
Inspector Babu Singh, P. W. No. 14, 
stated in cross-examination that he was 
staying as a guest at the house of the 
accused, Sri Chand, and that the accused, 
Sri Chand, was not absent from his pre- 
sence during the night and the forenoon 
up to the time when the Sub-Inspector 
received information of the murder. No 
other evidence was produced before the 
Magistrate to support this allegation of 
a single witness, who is admittedly a 
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friend of the accused. Learned Counsel 
has not filed any copy of the commitment 
order or of the evidence of witnesses 
against the accused. Iam, therefore, asked 
to hold on the statement of a_ single 
witness in regard to alibi that the evi- 
dence whatever it is against the accused 
is not of sufficient weight. It is _ quite 
impossible for me to come to any con- 
clusion on this point unless the evidence 
for the prosecution against the different 
accused is laid before me. No steps have 
been taken to do so. Learned Counsel 
also addressed me in regard to the accused, 
Patigir, who is stated in para. 14 to bea 
goshain and to have no member in his 
family who can look after his case. I do 
not think that this is any reason whatever 
to admit a man to bail in a case of 
murder. I consider that no ground has 
been made out. This application is, there- 
fore, refused. 


N. Application refused. 





PATNA HIGH COURT 
Appeal from an Appellate Order No. 87 
of 1934 
September 4, 1934 
AGARWALA AYD SAUNDERS, JJ. 

BADRI NARAIN SAHU— APPELLANT 

z Versus 

Musammat LACHMINIA—RESPONDENT 

Hindu Law—Widow—Succession certificate in 
respect of her deceased husband's assets—Whether 
can be granted unconditionally. : : : 

A Hindu widow is entitled to get a succession cer- 
tificats in respect of the assets of her deceased hus- 
band, without any condition being attached. The 
object of a Court is to grant certificates to the 
persons lawfully entitled to them and notto go ouf 
of its way tomake it difficult for them to obtain 
them. Jai Dei v. Banwari Lal (1) and Kausilla 
Kuer v. Sukhdei (2), followed. et! 

Appeal from an order of the District 
Judge of Patna, dated March 28, 1934. 

Mr. Janak Kishore, for the Appellant. | 

Messrs. M. Prasad Sinha and Rajeswari 
Prasad, for the Respondent, 


Agarwala, J.—The opposite party, 
Lachminia, the widow of a Hindu, applied 
to the District Judge for the issue of a 
suceession certificate in respect of three 
post office cash certificates of the nominal 
value of Rs. 6,099. The application was 
opposed by a reversioner of the deceased 
husband of the applicant on the ground 


that a Hindu wilow is entitled only to the 


usufruct of the estate of her deceisal 
husband and n5 to ths corpus. He prayel 
that a condition might ba imposed oa th» 


ayt 


£04 l 


grant of the certificate disentitling the 
widow from negotiating, transfering or 
spending the principal sum. A certiñcate 
was granted unconditionally by the District 
TE The reversioner preferred this ap- 
_ peal. 

A similar application was made by the 
reversioners in the case of Jai Dei v. Ban- 
wari Lal (1), where the widow had applied 
for a certificate in respect of debts due to 
her husband. The District Judge in that 
case granted a certificate to the widow on 
the condition that she should not disturb 
the capital sum and should draw interest 
only on the debt. The High Court set 
aside the order of the District Judge and 
directed him to enquire whether there was 
any necessity to take security from the 
widow in the circumstances of the case, 
with the direction that if it was found that 
the security was necessary, a certificate 
should be granted conditional on her fur- 
nishing security. In the case of Kausilla 
Kuer v. Sukhdei 74 Ind. Cas. 761, (2), the 
Allahabad High Court, however, in a case 
where the -widow of a separated Hindu 
applied for a certificate to enable her to 
. collect the debts due to her husband, held 
. that, in the ordinary way, a Hindu widow- 
ought not to be called upon to give securi- 
ty at all. Their Lordships said, 

“No doubt there are many reversioners who are 
interested but it is not the business of the court to 
go out of its way to look after the reversioners who 
have no vested interest, and to assume everything 
against the widow. The object ofa Court is to grant 
certificates to the persons lawfully entitled to them 


and not to go out of its way to make it difficult for 
them to obtain them.” 


Agreeing with these observations, I see 
no reason to interfere with the order of the 
Court below. The appeal is dismissed 
with costs. 

Saunders, J.—I agree. 

N. Appeal dismissed. 
0) 19 Ind. Cas. 447; 35 A 249; 11 AL J 248. 
ae 74 Ind. Cas. 761; 271A LJ 452; A 1R1923 All, 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 141 
of 1934 
April 30, 1934 
BENNET, J. 

JAN ALI— APPLICANT 
TENGUS 
EMPEROR— OProsiTE PARTY. 

Penal Code (Act XLV of 1860), ss. 445, 457— 
Offence under s. 457, when committed—Placing hand 
across top of fence, sufficiency of—Climbing of the 
wall twice, if necessary. h 

The offence of house trespass will be completed 
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by the accused putting his hand across the top of 
the railings in a house. The offence of s. 457, Penal 
Code, will therefore be technically completed by the 
accused tying the pattis on the top of thefence and 
in doing so placing his hand across the top of the 
fence, 

A person makes the movement towards the com- 
mitting of the offence under s. 457, at the time when 
he begins to move up the wall by climbing it. 
Climbing twice is not necessary before the attempt 
to commit burglary is committed. - 


Or. R. App. from an order of the Sessions 
Judge, Ghazipur, dated February 3, 1934. 

Mr, Mushtaq Ahmad, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is a criminal revision 


on behalf of ore Jan Ali against his con- ` 


viction under ss, 557-511, Penal Code, and 
sentence of one year’s rigorous impri- 
sonment. The Magistrate had sentenced 
the accused under ss. 456, 457 and 38], 
Indian Penal Code, and the conviction was 


' altered on appeal by the Sessions Judge. 


Jan Ali isa baxkandaz appointed to guard 
the opium factory at Ghazipur and his duty 
was io stand ata certain post No. 12 at 
night which is outside the enclosure. The 
Sub-Inspector of the factory guard one 
Rambhuj Singh gave evideuce which was 
accepted by the Sessions Judge. That 
evidence was that he found the accused 
absent from his post at night and on 
making a search for him he found 
him coming from the east and he saw 
that the accused had taken off his tur- 
ban, his belt, his shirt, his shoes and his 
patti and was clad only in a lungi and 
his uniform coat. The Sub-Inspector saw 
two paitis hanging tied on the top of the 
bars of the enclosure and the other articles 
of clothing cf the accused were Iyifng 
on the verandah close by. The Sub- 
Inspector arrested the accused. Mr. Hales, 
the Factory Superintendent, was called, 
and the accused admitted to Mr. Hales 
that the pattis belonged to him, and Mr. 
Hales found that on the fingers of the 
accused there was a strong smell of 
opium. The next morning when the en- 
closure was entered some opium was 
found tied in a piece of cloth stated to 
be a portion of a cloth recovered from a 
box belonging to the accused. The Magis- 
trate considered that the circumstantial 
evidence proved thal the accused had 
entered the enclosure and stolen the opium. 
The Sessions Judge considered that the 
circumstantial evidence did not prove 
this and that there wasa possibility that 
‘the opium tied in a piece of cloth might 
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have been placed inside the enclosure by 
some enemies of the accused. . The atten- 
tion of the Sessions Judge was not invited 
to illustration (a), s. 415, Penal Code, 
which is as follows : 4 

“A commits house-trespass by making a hole 
through the wall of Z's house and putting his 
hand through the aperture. This is house- 
breaking.” : 


In the present case the Sessions Judge 
believed the evidence that the pattis be- 
longed to the accused and drew the con- 
clusicn that the accused had tied those 
pattis on the top of the enclosure. It 
appears to me that following the illus- 
tration the offence of house trespass would 
have been completed by the accused 
putting. his hand across the top of the 
railing. It also appears to me that in 
tying the pattis on the top of the railings 
the accused must have put his hand 
across the top. The offence, therefore, of 


5, 457 would have been technically com- 


pleted by the accused tying the pattis 
on the top of the fence and in doing so 
placing his hand across the top of the 
fence. The argument of the learned 
Counsel was that the finding of the 
Sessions Judge does not amount to a 
finding of an attempt to commit burglary 
but merely a preparation for committing 
burglary. The theory of learned Counsel 
is that on the first occasion on which the 
accused climbed the wall and placed the 
pattis on the top of the wall or fence 
the accused was not making any attempt 
to commit an offence, but it would only 
have been on the second occasion when 
the accused would have again climbed the 
wall that the accused would have been 
guilty of any offence. I see no reason to 
require that the accused should climb the 
wall twice before the attempt to commit 


burglary would have been committed. It’ 


appears to me that the first time that the 
accused climbed the wall he attempted 
to commit burglary. Learned Counsel 
referred to various rulings which laid down 
various stages Jeading to the committing 
of an offence. The first stage is mere 
intention ; the second stage is preparation 
in which the accused arranges the means 
necessary to carry out the offence; and the 
third stage of an attempt to commit the 
offence arises when the accused makes a 
movement towards committing an offence. 
On this division it appears to me that the 
accused made the movement towards com- 
mitting the offence at the time when he 
-began to move up the. wall by climbing 
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it. Various rulings have been referred to, 
but no reference has been made to any 
ruling on an attempt to commit burglary 
which would support the argument of 
learned Counsel. I therefore find that I 
am unable to accept his argument on this 
point. 

The remaining argument was in regard 
tothe amount of sentence which is one 
year’s rigorous imprisonment. The accused 
was a barkandaz employed to prevent 
persons from committing a burglary in the 
factory. He himself made an attempt to 
commit burglary. The sentence of one 
year's rigorous imprisonment does not 
appear to me excessive. I therefore dis- 
miss this ` application in revision. The 
accused must surrender to his bail and 
undergo the unexpired portion of his 
sentence, 

N. Application dismissed. 


PATNA HIGH COURT 
Full Bench 
Second Civil Appeal No. 401 of 1934 
September 7, 1934 
CourTNEY-TERRELL, C. J., Wort, FAzi Art, 
AGARWALA AND LUBY, JJ. 
LACHMI CHAND SUCHANTI— 
APPELLANT 
5 versus 
RAM PRATAP CHOUDHURY AN» OTHERS 
— RESPONDENTS. 

_ Bihar and Orissa Local Self-Government Act (II of 
1885), s, 138—District Board Electoral Rules framed 
under, r. 68—‘Arising under these rules, meaning of— 
Election dispute — District Magistrate's authority— 
aggrieved party— 
Maintainability—Jurisdiction of Civil Court to 
entertain election dispute  cases—Suggestions for 
improving the position pointed out—Civil Procedure 
Code (Act V of 1908), s 9—Specific Relief Act (I of 
1877), s.42—Interpretation of Statutes—Act of public 
utility —Construction. , | 

Ibis clearly cautemplated both by the Legislature 
and by the LocalGoverament that an election may 
be declared invalid, and the Legislature clearly con- 
templated that the Local Government would appoint 
an authority to decide all disputes relating to elec- 
tions, which necessarily includes the decision upon 
pətitions to have an election declared iavalid for 
aay reason such, for example, as that there has, been 
material irregularity and such irregularity in the 
conduct of the election his materially affected the 
result thereof, or upon such general grounds as 
wholesale bribery or public disorder which prevent- 
ed the voters from exercising their franchise, But 
the Local Government seem to have taken a very 
narrow view of their obligations , in the matter of 
appointing such an authority, or in framing rules 
for the conduct of its proceedings [p. 808, col. 1.] 

Ths words ‘arising under these rules’ inr. 68 of 
ths District Board Electoral Rules, framed under the 
Bihar and Orissa Local Self-Government Act, are in 
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themselves vague. If they have any meaning, it is 
that the District Magistrates authority is to be 
limited to deciding any dispute relating to the pro- 
cedure of the election save and except such disputes 
as are to be decided by the Presiding Officer or the 
Returning Officer. Kali Prosad Singh v. Makutdhari 
Prosad Sinha (3) and Vasistha Narain Sinha v. 
Sant Lal Kumar (4), approved. [p. £08, col. 2.] 

_ Where the Statute has created a right and liability 
and the Legislature has left to another authority the 
appointment: of another tribunal to try such liability 
but the tribunal so contemplated has not been 
brought into existence, then the aggrieved party 
has aright to proceed in the ordinary Oivil Courts 
whose rights will be ousted only when the Legis- 
lature carries out its duty of appointing a special 
tribunal, The Wolverhampton New Water Works Com- 
pany v. Hawkesford (5), Bhaishankar Nanabhai 
v. The Municipal Corporation of Bombay (6) and 
Nataraja Mudaliarv. The Municipal Council of 
Mayavaram (7), referred to, [p £09, cols. 1 & 2,] 


Per Courtnez-Terrell, C.J —The Local Government 
should consider the nature of the obligation cast 
upon them by s. 138 of the Bihar and Orissa 
Local Self-Government Act and appoint a tribunal 
and frame machinery for dealing with all possible 
disputes which may arise. The ultimate control by 
the Courts of the land might be secured by providing 
that the decisions on fact by such tribunal should be 
final, but that the tribunal might have the power and 
also might be directed by the High Court to statea 
case upon any question of Jaw which might arise. 
Acquiescenceinthe procedure by which a candidate 
who wishes to vindicate his rights, is bound to have 
recourse to the ordinary Civil Court, is fraught with 
aa of the greatest inconvenience. [p. 810, 
col. J. 

Per Wort, J—From the tribunal (District Magis- 
trate) set up by the Local Government, the majority 
of election disputes are excluded and he has a 
mere residuary jurisdiction which in effect excludes 
the substance of those matters for the settlement of 
which the Legislature gave the rule making power io 
errect a tribunal. It wasnever the intention of the 
Legislature to set upatribunal with a limited juris- 
diction, The other pcssible construction of the rules 
is that the District Magistrate is not the tribunal for 
hearing election disputes other than disputes arising 
strictly under the rules and in the course of an 
election, [p. 813, col. 1.] 


When once it has been determined that the Civil 
Courts have jurisdiction, it is difficult to extricate 
oneself from the position of holding that the Oourt is 
entitled to adopt whatever procedure may be necessary 
‘to assist it in coming to the conclusion as to whether 
the rules have been complied with or not. Further- 
more, having adopted that procedure, having declared 
that in the events which have happened, the plaintiff 
should have been declared elected, itremains merely 
a practical question as to whether the proper authority 
willrecognize the declaration that the successful 

arty in the action is the duly elected candidate. 

here is no circumstance in which the Court 
having jurisdiction to grant a declaration, the 
Government could not act upon that and issue a 


notification that the successful party in the litigation . 


was the successful candidate in the election. 
cols. 1 & 2] 

The subject has aright of action and Civil Courts 
have jurisdictionunder s 9 Civil Prcecedure Oode, 
and s. 42, Specific Relief Act. 

“In construing Acts of public utility where the fram- 
ing of the rulesandthe making of the appointment 
is necessary in order that the objects of the Act may 


[p. 814, 
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be attained, such words’ which’ might otherwise be 
considered permissive are really mandatory. The 
permissive form isamere courteous convention. [p. 
807, col. 1.] 

The Bibar and Orissa Local Self-Government Act, 
really imposes a duty on tbe executive and it is 
implied that a public body will carry out the duties 
indicated by the Legislature in order that the pur- 
pose of the Legislature may not be frustrated. 
[itid.] Pe NEH 

S. C. A. against a decision of the District 
Judge, Patna, dated June 5, 1934, affirming 


thatiof the Subordinate Judge, Second Court, 


- Patna, dated February 17, 1934. 


Messrs. B. C. De and K. K. Banerji, for 
the Appellant. 

Messrs. P. R.. Das, Baldeva Sahay, C. F. 
Sinha, Pandey N. K. Sahai, Ramnandan 
Prasad and Raj Kishore Prasad, for the 
Respondents. Sa 

Courtney-Terrell, C. J.—This is a 
second appeal from a decision of the Second 
Subordinate Judge of Patna, and the sub- 
stantial question before us is whether a 
Civil Court has power to set aside the re- 
turn of a candidate who is declared elected 
to the District Board, and to declare that 
his rival candidate is entitled to be con- 
sidered as the candidate duly elected. 

The plaintiff and the defandants were 
candidates for election to the Patna Dis- 
trict Board in the last general election of 
members from the Electoral Circle No. 20. 
The poll took place on April 29, 1933. 
There were three vacancies to be filled, 
and defendants Nos. 1, 2 and 3 were de- 
clared elected. The plaintiff was a fourth 
candidate and asserts that had the count- 
ing of the votes been properly conducted 
according to the rules, he would have been 
successful and would have obtained the 
third place. He sued the defendants in the 
Court of the Subordinate Judge for a de- 
claration that the return of the defendants 
should be declared invalid and that he 
should be declared to have been properly 
elected. The Subordinate Judge directed 
a recount of the ballot papers, and as a 
result found that the plaintiff had obtain- 
ed the third place. He, therefore, declared 
that the return had been invalid, but grant- 
ed to the plaintiff a declaration more 
limited than that sought, namely, not that 
the plaintiff had been elected but that 
the plaintiff had a right to be returned as 
having been elected. The Defendant No.3 
who has been ousted from his former posi- 
tion as third elected member, has appealed 
to this Court from this decision. His con- 
tention throughout has been that the Civil 
Courts had no jurisdiction to set aside 
his election, to recount the votes or to de- 
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clare the plaintiff as entitled to the ma- 
jority of votes. . 

The District Boards were constituted by 
the Bihar and Orissa Local Selfi-Govern- 
ment Act of 1885, and the rights to vote 
and to standas a candidate for election 
were created by this Act. By s. 138 the 
Local Government was empowered tomake 
Tules consistent with the Act for a num- 
ber of specified purposes. The material 
parts of the section are as follows:— 

“It shall be lawful for the Local Government to 
make rules consistent with this Act for any District 
Board or Local Board or Union Committee for the 
purpose of:— | : 

(a) determining the mode and time of appointment 
or election of members of Boards and Com- 
mittees, the term of office and the qualifica- 
tions and disqualifications of such members 
and the qualifications and disqualifications 
and the registration of voters and candi- 
dates, and generally for regulating all 
elections under this Act.” i 


and to those words were added by the 
Bengal Local Self-Government Amend- 
ment Act, 1908,, the following words:—. 
“and determining the authority who shall decide 
disputes relating to such elections," Š 


In my opinion the words added by the 
amendment clearly indicate that it was 
the intention of ihe Legislature that what 
is generally known as an election petition 
Court should be set up for deciding all 
disputes relating to all elections instituted 
under the Act, that such Court should 
be appointed by the Local Government and 
that the Local Government should frame 
rules for its procedure and that all disputes 
of any character should come before and 
be decided by such Court. Itis true that 
the words of the commencement of the 
section are “It shall be lawful,” but in 
construing Acts of public utility where 
the framing of the rules and the making of 
the appointment is necessary in order that 
the objects of the Act may be attained, 
such words which might otherwise be con- 
sidered permissive are really mandatory. 
The permissive form is a mere courteous 
convention. The Act really imposes a 
duty on the executive and it is implied 
that a public body will carry out the 
duties indicated by the Legislature 
in order that the -purpose of the Legis- 
lature may not be frustrated. 

This rule of construction has been well 
recognised. The case is quite otherwise 
when a public body or officer is invested 
with authority to exercise a judicial discre- 
tion. Even in such a case the body or 
officer must receive any application made 
to itand exercise the jurisdiction conferred 
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either by granting or withholding the relief 
claimed. As wassaid by Lord Oairns in 
Julius v. Oxford (Bishop) (1). 

“The words'it shall be lawful’ are not equivocal. 
They are plain and.unawbiguous. They are words 
merely making that legal and possible which there 
would otherwise be no right or authority to do. 
They confera faculty or power and they do notof 
themselves do more than confer afazutly or power. 
But there may be something in the nature of the 
thing empowered to be done, something in the 
object for which itis to be done, something in the 
conditions under which it is to be done, something 
in the title of the person or persons for whose benefit 
the power is to be exercised which may couple the 
power with duty, and makeit the duty of the per- 
son in whom the power is reposed to exercise that 
powerwhen called upon to do so. Whether the 
power is one coupled witha duty such as I have 
described is a question, which according to our sys- 
tem of law speaking generally, it fallstothe Court 
of Queen's Bench to decide onan application for a 
mandamuz. And the words ‘it shall be lawful’ being 
according to their natural meaning permissive or 
enabling words only, it lies upon those as it seems 
to me who contend that an obligation exists to 
exercise this power, to show in the circumstances of 
the case something which according to the principles 
1 have mentioned, creates this obligation.” 

Laterin the same judgment the Lord 
Chancellor referred to the case of R. v. 
Havering-atte-Bower (2) where a power had 
been granted by Royal charter to the 
steward and suitors of a manor giving them 
authority to hear and determine civil 
suits. It was held that this was in effect 
the establishment of a Court for the pub- 
lic benefit, and that the stewards and 
suitors of the manor were bound to hold 
the Court. 

The Local Government did in fact frame 
rules on November 24, 1923, and seem to 
have followed as a precedent the rules 
framed in Bengal, but these fall short of 
the requirements of the Legislature. Among 
other matters the actual conduct of the 
election is dealt with and duties are assign- 
ed to Presiding Officers and to Returning 
Officers. By r. 25 the Returning Officer is 
defined as a Magistrate appointed by the 
District Magistrate. Under r. 29 this officer 
has to examine nomination papers and 
decide objections to nomination and on 
the scrutiny of the nomination papers, his 
decision isto be final. At each Polling 
Station there isa Presiding Officer who 
under r. 36 js tosee that the election is 
fairly conducted. Under r. 39 at each Polling 
Station there is to be provided a ballot 
box for each candidate on which his name 
shall bewritten,and this box is coloured 


(1) (1880) 5 App. Cas, 214 at p 222; 49LI QB 
577; 4) L T 546; 28 W R726; 445 P 60. 

(2) (1822) 5 B & Ald. 691; 2 Dowl & Ry. 176n; 2} R 
R 532, 
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and numbered—a separate colour and 
number being assigned to each candidate. 
Under r. 44 (1) 

“If more than one member isto be elected for any 
electoral circle the Presiding Officer shall give the 
voter as many ballot papersas there are members to 
be elected and shall explain to him that each ballot 
paper must be placed in a different ballot box, 

(2) Each such ballot paper shall bear the same 
serial number. 

(8) Ifthe voter places more than one ballot paper 
in the same box the votes shall be invalid and shall 
not be counted.” 

By rule 58 (1). 

“A ballot paper shall be rejected if— 

(a) it has not on its back the official mark, or 

(b) it bears any mark by which the vote can be 

identified. 

(2) The decision of the Returning Officer as to the 
validity ofa ballot paper shall be final.” 

By rule 60 (1). 

When the counting of the votes has been completed, 
the Returning Officer shail forthwith declare the 
candidate or candidates, as the. case may be, to 


whom the largest number of votes have been given- 


to be elected.” 

Then there are provisions that the Re- 
turning Officer shall report the results of the 
election tothe District Magistrate and the 
District Magistrate shall cause the result 
of the election to he published in the Gazet- 
te- and communicale tothe Local Govern- 


ment and to the Commissioner. By r. 66 (1). 
“No election shall be invalidated on a point of 


form provided that these rules have been substan- 
tially complied with.” 

By rule 67 

“No election shallbe invalidated on account of 


any irregularity whatever,unless it appears that the 
irregularity was such as to materially affect the 
results of the election.” 


It is, therefore, clearly contemplated 
“both by the Legislature and by the Local 
Government that an election may be 
declared invalid and the Legislature clearly 
‘ contemplated that the Local Government 
would appoint an authority to decide all 
disputes relating to elections, which ne- 
cessarily includes the decision upon peti- 
tions to have an election declared invalid 
for any reason such, forexample, as there 
has been material irregularity and such 
irregularity in the conduct of the election has 
materially affected the result thereof, or 
upon such general groundsas wholesale bri- 
bery or public disorder which prevented the 
voters from exercising their franchise, But 
the Local Government seem to have taken 
avery natrow view of their obligations in 
the [matter of appointing such an authority, 
orin framing rules for the conduct of its 
proceedings. The following r. 68 is the 
only rule which seems to have any bear- 
ing upon the personnel or functions of 
such a tribunal; 
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“All disputes arising under there rules in 
regard to any malter other thana matter the decision 
ôf which by any other authority is declared by these 
rules to be final, shall te decided by the District 
Magistrate whose decision shall be tinal”, 

It is contended by the appellant that by 
this rule the District Magistrate was con- 
stituted the authority to decide all disputes. 
If such was the intention of the Local 
Government the words employed fall short 
of expressing such intention. The words 
“arising under these rules’ are in them- 
selves vague. If they have any meaning 
they would seem to indicate that the Dis- 
trict Magistrate's authority is to be limited 
to deciding any dispute relating to the 
procedure of the election save and except 
such dispules as are to be decided by the 
Presiding Officer or the. Returning Officer. 
A strong argument for the contention that 
his authority is so limited is provided by 
the fact that the rules nowhere contain any 
procedure which would be necessary if 
tke District Magistrate were intended to 
act as an election tribunal in the ordinary 
sense. . Moreover, the provision ihat the 
Returning Officer’s decision isto be final 
in the matter of the rejection of ballot 
papers would seem to indicate that the 
District Magistrate has no power to decide 
—whether or not the Returning Officer has 
done his duty, nor does it seem that he 
would be able to order a recount if there 
had been failure in such duty. I am of 
opinion thatthe decisions of this Court in 
Kali Prosad Singh v. Makutdhari Prosad 
Sinha (3) and Vasistha Narain Sinha v. 
Sant Lal Kumar (4) to the extent that the 
authority of the District Magistrale is so 
limited are right. It was frankly conced- 
edon behalf of the appellant that if the 
Local Government had in fact carried 
out its duty underthe Act to appoint an 
election tribunal, the disappointed candi- 
date who desired redress of his grievances 
would be forced to have recourse to that 
Court and to abide by that Court’s deci- 
sion. But it is said that there having been 
a failure to appoint any tribunal, the con- 
didate had no opticn but to resort to the 
Civil Court for hig remedy. 

I pause, in the consideration of this pro- 
position, to continue an examination of 
the facts of the case. Under the rules for 
the conduct of the election a voter may 
only give one vote to one candidate; and, 
if any voter gives more than one vote to 


(3) 146 Ind. Cas, 225; 14 PLT 73; 12 Pat. 269; A 
IR 1933 Pat. 155; 6 R P 243, i 


(4) 151 Ind. Cas. 780; 15P LT 36; A I R 1934 Pat 


27; 13 Pat. 35; 7 RP 124, 


a 
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any one candidate by placing more than 
one ballot paper in the same box, nonc of 
the votes given by that voter to that can- 
didate is to be counted. Now it is con- 
ceivable also that each voter might be 
watched to see that he does not put more 
than one ballot paper into each box. But 
it is obvious that when once he has placed 
a ballot paper into the box, such instances 
of plurality cannot be detected by the 
mere counting of the ballot papers. Each 
ballot paper will bear onthe back of ita 
serial number appropriate to the candi- 
date. Ifthe ballot papersin any box when 
being counted are arranged in the order of 
these serial numbers, it is clearly possible 
to detect any case in which more than one 
ballot paper bears the same serial number 
and in that case under r. 44 (3) such votes 
are not to be counted. No one has been 
able to suggest any other method by which 
such plural votes are to be eliminated from 
the count. In this case the Returning 
Officer was asked to count the votes in this 
way, but he refused stating in effect that 
the suggested process was too lengthy and 
laborious.. The Subordinate Judge direct- 
ed arecount and adopted the method, with 
the result that a number of plural votes 
in the count of each candidate having 
been eliminated, it was found that the plain- 
tiff was entitled to the third vacant place, 
hes ought to have been returned as elect- 
ed. 

It is contended, however, on behalf of the 
appellant that even if the Local Govern- 
ment has not in fact carried out its duty 
of appointing an election tribunal, that 


was the intention of the Legislature that’ 
each election tribunal should be appointed - 


and that the appellant is in the position 
of one who has been deprived of a statutory 
right but has not been furnished with the 
tribunal who can enforce that right, and 
that in such: case he has no legal remedy. 
Reference was made to the judgment in 
The Wolverhampton New Water Works 
Company v. Hawkesford (5), the judgment 
of Mr. Justice Willes— 

“There are three classea of cases in which a liability 
may: be established founded upon Statute. One is, 
where there was a liability existing at Common 
Law, and that liability is affirmed by a Statute 
which gives a special and peculiar form of remedy 
different from ihe remedy which existed at Common 
Law : there, unless the Statute contains words which 
expressly or by implication exclude the Common Law 
remedy, and the party suing has his election to 
pursue either that or the statutory remedy, The 
second class of case is, where the Statute gives the 


(5) (1859) LILE R 483 at p 495; 50 B (x 8) 703; 
28 LJ O P 198; 116 R R 834. l 
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right to sue merely, but provides no particular form 
of remedy: there, the party can only proceei by 
action at Common Law. Bat there is a third class, 
viz wherea‘liability not existing ab Common Law is 
created by the Statute which at the same time gives 
a special and particular remedy for enforcing it, 
The present case falls within this latter class, if any 
liability at all exists. The remedy provided by the 
Statute must be followed, and it isnot competent to 
the party to pursue the course applicable to cases of 
the second class, The form given by the Statute must 
be adopted and adhered to.” 

It is contended that this particular case 
falls within the third class of cases con- 
templated by Mr. Justice Willes and that 
the right to sue in the ordinary Civil Courts 
does not exist, and reference is made to 
the judgment of Sir Lawrence Jenkins in 
Bhaishankar Nanabhai v. The Municipal 
Corporation of Bombay (6), 

“but where a special tribunal, out of the ordinary 
course, is appointed by an Act to determine 
questions as to rights which are the creation 
of that Act, then, except so far as otherwise 
expressly provided or necessarily implied; that 
tribunal's jurisdiction to determine those questions 
is exclusive.” 

I would, however, point out that the 
facts before us conslituté a fourth class 
beyond the three enumerated by Mr. Justice 
Willes. This isa case in which the right 
and liability has been created by Statute, 
when the Legislature has left to another 
authority the appointment of a tribunal 
to try such liability and the framing of 
the procedure under which the tribunal 
so to be appointed is to carry out its duties. 
But the tribunal so contemplated by the 
Legislature has never been brought into exis- 
tence. I may say that the apparent acquies- 
cence by the Government in the juris- 
diction of the Civil Court and the Ccor- 
responding attitude of the Government in 
Bengal may have accounted for the limited 
form in which r. 68 was drafted. 

It cannot be supposed that the Legis- 
lature contemplated that the Government 
might deprive persons to whom it had 
given a right, from having recourse to, a 
tribunal to enforce that right and, in 
my opinion, in such circumstances the 
subject has the right to proceed in the 
ordinary Civil Courts, unless and until 
the Legislature carries out its duty of 
appointing a special tribunal. It is clear 
that when this shall have been done, the 
jurisdiction of the Civil Court will be 
ousted. There are numerous examples of 
such a state of affairs. Not only is the 
situation contemplated by Mr. Justice 
Willes in his “third class” of cases, but 
the case.of Bhaishankar Nanabai v. The 
Municipal Corporation of Bombay (6), 

(6) 31B 604 at p 609; 9 Bom. LR 417. 
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above referred to, provides a clear ex- 
ample in this particular field of election 
law. The Local Government had in that 
case appointed the Chief Judge of the 
Small Cause Court to be the tribunal 
and it was held that the, Civil Courts, 
could have in this circumstance no juris- 
diction to decide upon the validity of an 
election. A similar instance is afforded 
by the case of Nataraja Mudaliar v. 
The Municipal Council of Mayavaram (7). 
In the course of this case some discus- 
sion arose as to whether even when a 
special tribunal had been appointed and 
its procedure framed, whether the peti- 
tioner might proceed to a civil suit in 
the event of the special tribunal relus'ng 
or neglecting to carry out its duties ina 
proper manner : in other words, refusing or 
neglecting to exercise its jurisdiction. It 
was suggested that in such circumstances 
a civil suit would lie in the ordinary 
way and that the plaintiff will have an 
independent right of action by virtue of 
8.9 of the Civil Procedure Code and 
B. 42 of the Specific Relief Act. It is 
not necessary for the purpose of this 
case to decide the point. But I would 
nevertheless venture to express my per- 
sonal opinion, that the argument is mis- 
taken. There would, in my opinion, be 
no parallel jurisdiction and I agree with 
the opinion expressed in the Bombay and 
the Madras cases above referred to. 

The learned Government Pleader has 
appeared in these proceedings, but has 
stated that he hasno instructions to take 
part in the discussion. 

I would suggest for the consideration 

. of the Local Government that they should 
consider the nature of the obligation cast 
upon them by s. 188 of the Act in ques- 
tion and appoint a tribunal and frame 
machinery for dealing with all possible 
disputes which may arise. The ultimate 
control by the Coutts of the land might 
be secured by providing that the decisions 
on fact by such tribunal should be final, 
but that the tribunal might have the 
power and also might be directed by the 
High Court to state a case upon any 
question of law which might arise. Ac- 
quiescence in the procedure by whicha 
candidate, who “wishes to vindicate his 
rights, is bound to have recourse to the 
ordinary Civil Court is fraught with 
possibilities of the greatest inconvenience. 
The slow and costly procedure of trial, the 


(7) 12 Ind. Oas. 311; 36 M 120; 10M L T 219; (1911) 
2 MW N 233; 21 M L J 878. 
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first appea], ihe second appeal and possibly 
the Privy Council appeal may produce a state 
of affairs in which the constituency for a 
very long period of time will have no idea 
as to who is its representative, nor will the 
person involved at any particular stage of 
the litigation be-sure of his position. It 
is not for me to suggest in this judgment 
the nature of the appointment which 
might be made. No doubt, the Govern- 
ment may be reluctant to cast an ad- 
ditional duty on busy executive officers. 
Onthe other hand, the present cadre of 
the Civil Judicial Officers is already much 
overworked. Until, however, a tribunal 
has been appointed the plaintiff has a 
right of recourse to the Civil Court with 
corresponding rights of appeal. 

In my opinion, the appeal fails 
should be dismissed with costs, 


-Wort, J.—This is an appeal from the 
decision of the District Judge of Patna 
affirming a decision of the Subordinate 
Judge granting the plaintiff a declaration 
that he was a duly elected member of the 
Patna District Board. . 

The contention of the plaintiff was that 
ihe Returning Officer had not complied 
with the provisions of rr. 35 and 44 of 
the rules made by the Local Government 
regulating District Board elections in that 
he had failed to reject certain invalid 
ballot papers for votes recorded in favour - 
of the defendant. ‘The invalidity con- 
sisted in the counting of what may be 
described as plural votes. Rule 44 (3) 
provides :— 

“If the voter places more than one ballot paper 


in the same box, the vote shall beinvalid and shall 
not be counted.” 


The trial Court scrutinized the ballot 
papers and came to the conclusion that 
in some instances voters had given more 
than one vote to the defendant; that 
there had been a breach of the rules 
and that on a proper counting of the 
votes the plaintiff should have been declared 
duly elected. The declaration sought for 
by the plaintiff was therefore granted. One 
of the questions in the Court below was 
whether the Civil Court had jurisdiction in 
the matter, and that is the question which 
comes up for our determination. 

For the purposes of this case it is 
necessary to consider s.138 ofthe Bihar 
and Orissa Local Self-Government Act and 
the rules made thereunder. The relevant 
portion of s. 138 reads as follows: — 


“It shall be lawful for the Local Government to 
make rules (inter alia) for the purposes of determin- 


and, 
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ing the authority who shall decide disputes relating 
to such elections”. 


It is contended by the defendant-appel- 
lant that under the rules made by the Local 
Government the proper authority for 
determining such disputes is the District 
Magistrate and consequently the jurisdic- 
tion of the Civil Courtis ousted. Thescheme 
of the rules made by the Local Govern- 
ment under s. 138 is as follows. Provision 
inthe first instance is made for the preli- 
minaries of an election: that is to say, an 
officer called the Registration Officer is 
appointed for the purpose of preparing an 
electoral roll. He places on that roll all 
such persons as are qualified’ to vote. Any 
claim to be placed on the electoral roll 
which has been rejected by the Registration 
Officer or any objection to the placing of a 
person on that roll comes for determina- 
tion to an officer called the Revising Officer. 
The Revising Officer considers claims or 
objections and having decided them his 
decision in the matter is final under r. 20. 
Under r. 25 an officer called the Returning 
Officer is appointed. The persona designata 
is the District Magistrate. The Returning 
Officer appoints under r. 34 (2) a Presiding 

. Officer who has the control of the election 
itself. One of the duties of the Returning 
Officer is to count the votesand declare the 
results. Rule 58 makes provision for the 
rejection of ballot papers, which have “mo 
official mark on the back” or bear 

“any mark by which the voter can be identified, as 
invalid.” : 

Together with this provision must be 
read r. 44 (3) to which I have already 
referred and which is +o the effect that ‘if 
the voter places more than one ballot paper 
in the same box, the vote shall be invalid 
and shall not be counted’. 


It was the contention of the plaintiff that 
at the time the votes were counted, the 
only way of deciding whether plural votes 
had been cast or not was to place the voling 
‘papers or ballot papers in serial numbers. 
It should be explained that each ballot 
paper delivered to a voter bore a serial 
number that is to say, that the voter 
himself had a serial number, It was 
admitted as it would appear from the 
cross-examination of the Returning Officer 
that the only way of determining the 
question whether plural votes had been 

~ cast or not was to place the ballot papers 
in serial numbers (as contended by the 
plaintiff). That this is the only method 
ts obvious, But it appears that the Return- 
ing Officer excused himse) om the ground 
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of want of time. Rule 68 of the rules 
framed by the Local Government is as 
follows:— 

“All disputes arising under these rules in regard 
to any matter other than a matter, the decision of 
which by any authority is declared by these rules to 
be final, shall be decided by the District Magistrate 
whose decision shall be final”. 

It- is contended by the appellant that 
the effect of this rule is that the Local 
Government has appointed the District 
Magistrate as the tribunal for hearing what 
are ordinarily called election petitions. 

The contention of the respondent (plaintiff) 
advanced in support of the decisions of 
the Court below is that on a proper construc- 
tion of r. 44 (3) the District Magistrate was 
merely to settle disputes arising under 
the rules and that he was not the tribunal 
for settling disputes relating to elections. 
It isto be noticed that with regard toa 
matter which calls for decision (either 
during the course of an election or in the 
preliminaries connected with an election) 
the decisions of the respective officers 
appointed under the rules are final. It is 
therefore difficult to ascertain from the 
rules what would be the dispute under the 
rules left to the decision ofthe District 
Magistrate. The contention, asI have said 
is that the jurisdiction of the Civil Court 
has not been excluded. Assuming for the 
moment that it has not been, the question 
to be determined is, what isthe jurisdiction 
of the Oivil Court ? 

It is true, as contended by the appellant; 
that the rights of the voters or the rights 
of a candidate underthe Bihar and Orissa 
Local Self-Government Act are creatures 
of the Statute. Such rights as they possess 
are unknown to the Common Law and those 
rights in this respect differ materially 
from ihe rights of a free holder as existed 
in England under the Common Law to 
votein a parliamentary election: see the 
decisionin Ashby v. Waite (8) of Lord Holt, 
Chief Justice, in which, it was said that the 
right to vote was‘an incident of the free-hold. 
Tt is difficult in this country to escape from 
the use of an expression, which strictly 
has no application to India. In speaking 
of the Common Law (which does not apply 
in this country) I use the expression in 
the sense used by Lord Hobhouse inthe 
case of Waghela Rajsanji v. Masludin 
(9). There can be no doubt (and the 
decisions are innumerable on this point in 


(8) (1703) 2 Ld. Raym 933; 1 Sm. L CO (11th Ed) 240; 
14 How St. Tr, 695; $2 E R 126, 

(9) 14 LA 89 at p 96; 11 B551; 11 Ind, Jur. 315; 5 
Sar. 16 (P O) 
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England, and there are also many decisions 
in India) that if a right is given by a Statute 
and a tribunal set up for the enforcement of 
that right by the Statute, recourse cannot be 
had to the Courts, and the subject is limited 
tohis remedies such as they may be, before 
the tribunal set up by the Statute. In The 
Wolverhampton New Water Works Company 
v. Hawkesford (5), Willes, J. made a classifi- 
cation relating to this matter, and stated that 
there were three class of cases, the second 
and third of which, to use his own words 
were these: 

‘One class of case is where the Statute givesa 
right to sue merely, but provides no particular 


form of remedy; there the party. can only proczecd 
by action at Common Law”, 


But there is a third class, viz., where a 
liability (and we can substitute the word 
‘tight’ without affecting the principle) not 
existing at Common Law is created by 
Statute which at the same time gives a 
special and particular remedy for enforc- 
Ing it, then it is pointed out that in that 
class of cases the remedy provided by 
the Statute must be followed. Applying 
the principle there laid down it must 
be held that if in this case the Legislature 
had provided a tribunal; the only remedy 
the subject has will be to that tribunal. 
See also Clegg Parkinson & Co. v. Earby 
Gas Company (10), Deo v. Bridges 11, 
Stevens v. Jeacocke (12) and “Marshall v. 
Nicholls (13). An illustration of thethird 
class to which it is contended the appeal 
in this case belongs is the case of Bhai- 


shankar Nanabhai v. The Municipal 
Corporation of Bombay (6) and Nataraja 
Mudaliar v. The ` Municipal Council of 


Mayavaram (7) and there can be no dispute 
„that: in those cases election tribunals were 
set up, the decisions of which were final. 
Abdul Rahman v. Abaul Rahman (14) was 
also an illustration of the same principle, 
but the substantial question in that case, 
namely, whether there was a right of 
appeal from the decision of the Commis- 
sioner (which admittedly was a tribunal 
for the hearing of election petitions) was 
decided in the negative. Kona Thimma 
Reddi v. The Secretary of State for India 


me) (1896) 1 Q B592; 65 L J Q B 33:41 WR 
- 608? A 

aD) (1831) 1 B & Ad, 817;9LJ K B 113; 35RR 
CiD (1818) 1 QB 7314;17 LI QB 163; 12 Jur. 477; 
75 RR 615, 

(13) (1852) 18 Q B 882; 21 L J QB343; I9LT 
(o 8) 284; 88 R R 822. 


(14) 87 Ind. Oas. 51; 47 A513; L R6 A191 Civ; 23 
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in Council (15) though an 
the same point, the decision depended 
upon whether the Governor in Council 
acted ultra vires in cancelling an election 
of a person to the District Board: incidental- 
ly whether the rules under which the 
Government purported to act were ultra 
vires, and whether the election under the 
rules could be questioned before the 
Collector of ihe district. It was held that 
the rules were not ultra vires, and the 
matter could not be questioned in a Civil 
Court. It cannot be disputed therefore 
that if the Government had erected a 
tribunal for settlement of disputes, the 
plaintif’s action must fail, the Court having 
no jurisdiction. 

To revert to the point of jurisdiction of 
the Civil Courts, it is said the right of action 
is given to the subject and jurisdiction to 
the Courts under s.9 of the Code of Civil 
Procedure and s. 42 of the Specific Relief 
Act. Section 42 of the Specific Relief Act has 
been -construedin India liberally parhaps 
more liberally than was intended by the Le- 
gislature; but such claims as theright to be 
declared to be the rightful mutawali, ete., 
have constantly been adjudicated upon in 


India under this section: see also Sabhapat - 


Singh v. Abdul Ghafor (16). The case of 
the rights of parties in matters relating 
to election may be said to fall in two 
classes. The first group would consist in 
those actions in tort against persons act- 
ing maliciously in obstructing the right 
given under the Statute. An example of 
that is the case of Ashby v. White (8). 
This would arise in tort. However to 
bring acase within that class malice on 
the part of the defendant must be shown. 
The second class are those where no 
malice exists but are based upon irregular 
use of the powers granted by the Statute 
or rules to the Officers entrusted with 
these powers. Assuming that the jurisdic- 
tion of the Civil Courts is not ousted by 
these rules, to this class the decision of 
James and Fazl Ali, JJ. in Kali Prosad 


Singh v, Makutdhari Prosad Singh (8) and ` 


the case of Vasistha Narain Sinha v. Sant 
Lal Kumar (4) may be said to belong. 


But it remains to be seen whether the ‘ 


rules themselves have set up a tribunal 
for the settlement of election disputes. 
If so, for the reasons I have stated the 
Civil Court’s jurisdiction is ousted. The 
matter seems to be concluded by an 

(15) 78 Ind. Cas. 91; 47 M 325; 19 L W 59:46 M Lg 


60; (1924) M W N 146; A IR 1924 Mad. 523. 
(16) 24 O orek 


illustration of - 


JA 
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analysis of the rules. In the first place 
it must .be stated that the powers exer- 
cised by the Local Government must be 
intravires the Statute; secondly, that if 
there are two possible ways of constru- 
ing the rules that construction must be 
placed upon the rules which would enable 
the Court to hold that the rules were 
within the powers of the Local Govern- 
ment, lt must be assumed that the 
Legislature contemplated a tribunal which 
would have jurisdiction in all disputes 
relating to elections. The section itself 
seems to be clear on that point. Now 
‘looking at the rules we find disputes of 
two classes arising under the rules: first 
those in which the decisions of the Revising 
Officer and the Returning Officer are final; 
and, second those (a residuary class) left 
to the jurisdiction of the District Magis- 
trate. Now clearly on a plain construc- 
tion of r. 68the District Magistrate has 
no jurisdiction in Olass I. Sofaras the 
basis of an election dispute is a matter 
such as we are dealing with in this case, 
the jurisdiction of the tribunal (District 
Magistrate) for which the appellant’ con- 
tends is clearly excluded. It -is not going 
too far to say that the majority of election 
disputes are based on questions the final 
decision of which is given to the Returning 
Officer under these rules. Now the ques- 
tion is this. No one has or could seri- 
ously suggest that the Returning Officer 
was the tribunal set up under the rules. 
If it were so, such rules would be clearly 
ultra vires and contrary to the Act. Under 
these rules it must be the District 
Magistrate or nobody. We are therefore 
reduced to the conclusion that from the 
tribunal (District Magistrate) set up by the 
Local Government, the majority of elec- 
tion disputes are excluded and that he 
has a mere residuary jurisdiction which 
in effect excludes the substance of those 
- matters for the settlement of which the 
Legislature gave the rule making power 
` to erect a tribunal. This construction 
would in my jndgment show that the 
Local Government had acted ultra vires. 
It was never the intention of the Legis- 
lature to set up a tribunal with a limited 
jurisdiction. The other possible construc- 
tion is that the District Magistrate is 
not the tribunal for hearing election dis- 
putes other than disputes arising strictly 
under the rules and in the course of an 
election. No other construction seems 
possible. The decisions of o Oalcutta 
High Court on these rulef (which are the 
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same, with the exception of one matter) 
are not helpful inasmuch as therein an 
Act otherwise similar—There was expres~ 
sion to the effect : 

“Nothing contained in this s. (15) nor in any rules 
mado under the authority of this Act shall be 
deemed to affect the jurisdiction of the Civil Court.” 

See Sabhapat Singh v. Abdul Gafor 
(16) and Rathis Chandra v, Amulya Charan 

10). 

| It is contended by the learned Advocate 
for the appellant that in construing these 
rules regard must be had to the Statute 
itself and not so much to the rules; that 
on a true construction of s. 138, the 
Legislature ilself has set up a tribunal 
and it remains only for the Local Govern- 
ment to designate the persons forming 
that tribunal. This contention is to some 
extent based on the argument that when 
the Statute that is to say, s. 128 of the 
Bihar and Orissa Local Self-Government 
Act used the words ‘it shall be lawful’, 
it must be construed. as mandatory: that 
there is no discretion left in the Local 
Government. That in certain circumst- 
ances where a duty is thrown upon an 
authority and a provision is made for 
the carrying out of that duty, the words 
such as ‘it may or it shall be lawful’ are 
used, it is true that the Court construes 
the words as mandatory. But to contend 


that wherever the words ‘it shall be 
lawful’ are used they must be con- 
strued as ‘must or shall’, would be a 


proposition which cannot be supporied on 
the authorities. The leading case with 
regard to this matter is Julius v. Oxford 
Bishop (1) where Lord Cairns, Lord Chan- _ 
cellor, stated : ` 

“The case appears to me to turn upon the uso of 
the words ‘it shall be lawful’ in the 3rd section of the 
Oburch Discipline Act.” ; i 

In the ccurse of his speech in the House 
of Lords he made this slatement : 

“The words ‘it shall be lawful’ are not equivocal. 
They are plain and unambiguous. They aro. words 
merely making that legal and possible which there 
would otherwise be no right or authority to do, 
They confer a facility orpower. But there may be 
something in thenature of the thing empowered to 
be done, tomething in the cbject for which it ig 
to be done, something in the conditions under which 
it is to be done, something in the title of the 
persons for whose benefit the power jis to be ex- 
ercised, which may couple the power with a duty, 
and make it the duty of the person in whom the. 
power is reposed, to exercise that power when called 
upon todo so, Whether the power is one coupled 
with a duty such as 1 have described isa question 
which, according to our system of law, spesking 
generally, it falls to the Court of Queen's Bench to 
decide.” 

(17) 129 Ind. Cas, 42?; 58 087; 34 OW N 741; AIR 
1931 Cal, 36; Ind, Rul, (1931) Oal. 198, ° 


814 


Later reference was made to a passage 
in the decision of Mr. Justice Coleridge 
(a decision of the Queen's Bench) which 
runs thus: 

“The words undoubtedly are only empowering, but 
it has been so often decided as to have become an 
axiom, that in public Statutes words only directory 
permissory or enabling, may have a compulsory 
force where the thing to be done is for the public 
benefit or in advancement of public justice.” 


Lord Cairns then said ; 

“To the rule thus guardedly expressed there is not, 
perhaps, much to object, and I only refer to the words 
for the purpose of pointing out that I am unable to 
gee that they justify the expressions of the Lord 
Ohief Justice of the Queen's Bench in the present 
case. 

Later he said: 

“The only axiom Mr, Justice Coleridge’ spoke of 
was that under certain circumstances, enabling words 
might have a compulsory force.” 

Lord Blackburn also stated : 

“The words ‘it shall be lawful’ are not in themselves 
ambiguous at all. They areapt words to express 
that.a power is given; and as, prima facie, the 
donee of a power may either exercise it or leave 
it unused,” < 

It is thus-clear that it depends upon 
the circumstances of the case as to whe- 
ther the words should be construed as 
mandatory in this connection. In my 
judgment the words do nothing more than 
give a power. But in any event we are 
met with another point. Assuming that 
the words are mandatory and in fact the 
Local Government did not exercise their 
powers, can it be said that the subject has 
no redress? It seems tome that it is im- 
possible to come to that conclusion. 

The last contention related tothe ques- 
tion of the nature of the declaration giving 
title. It was contended that-the plaintiff 
was not entitled to be declared as duly elec- 
ted and that the declaration that he was 
duly elected was a duty placed by the rule, 
and therefore by the Statute, on the Return- 
ing Officer. Assuming the argument to be 

. sound, difficulties would then arise. The 
question in this case is not the validity 
of the election, but the effect’ of the 
election of a particular candidate. During 
the course of the election ib was not con- 
tended by avy party that it was invalid, 
‘but it was merely suggested that the 
election of the defendant was invalid and 
contrary to law. When once it has been 
determined that the Civil Courts have 
jurisdiction, it is difficult to extricate one- 
self from the position of holding that the 
Court is entitled to adopt whatever pro- 
cedure may be necessary (asin this case 
the counting of votes) to assist if in com- 
ing to the conclusion as to whether the 
rules have ,been complied with or not. 
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Furthermore, havin adopted that proced” 
ure, having declared that in the events 
which have happened the plaintiff should 
have been declared elected, it remains 
merely a practical question as to whether 
the proper authority will recognize the 
declarations that the successful pariy in 
the action is the duly elected candidate. 
It is as I have said a practical question 
and I cannot imagine the circumstance in 
which the Court having jurisdiction to 
grant a declaration such as a declaration 
in this case, the Government could not 
act upon that. and issue a notification 
that the successful party in the litigation, 
was the successful candidate in the election, 
For these reasons it seems to me that 
the appeal fails and should be dismissed 
with costs. 

I concur in the recommendation made 
to the Local Authority by the Chief 
Justice. f 


Fazi Ali, J.—I agree with my Lord the 
Chief Justice. 

Agarwala, J.—I agree with my Lord 
the Chief Justice. 

Luby, J.—I agree with my Lord the 
Chief Justice. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 508 of 1930 
October 1, 1934- 
NIAMAT-ULLAH AND ALLSOP, JJ. 
ISHWAR DAYAL— DEFENDANT— 
APPELLANT: 
versus 
ANNA SAHEB AND oTHERS-—PLAINTIFFS 
AND OTHERS— DEFENDANTS— RESPONDENTS 


Court-fee—Suit for recovery of morigage money— 
Plaint mentioning plaintiffs prior morigage— 
Prayer for sale of property subject to prior 


mortgage—Court-fees paid on amount to be recovered 
on subsequent mortgage only—Proper court-fee 
payable. 
A suit 
ment ofa mortgage, dated July 5, 1924. The 
sum claimed under that mortgage was 
Rs, 2,06,091-10-3. In the plaint it was alleged 
that besides the mortgage in suit the plaintiffs 
had a prior charge under a mortgage-deed, dated 
June 24,1923. The principal sum advanced there- 
under was said to be Re, 65,000. In the con- 
cluding paragraph of the plaint it was prayed 
that the mortgaged property be sold subject to 
the charge arising fromthe prior mortgage of 
June 2}, 1923, The plaintiff paid court-fee on the 
sum of Rs. 2,06,091-10-3, alleged to be due under 
the puisne mortgage in suit. No separate court-fee 
was paid in respectof the prior mortgage: 
Held, that the plaintiffs in effect claimed the 
mortgage roads under the puisne mortgage 
coupled with a-déQdration that the prior mort- 


< 


was brought by the plaintiff for enforce- “ 


5 


gage in suit. 


po 
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gage of June 24,1923, was valid and binding on 
the defendants. Consequently, the plaintiffs were 
not bound to pay court-fee ad valorem on the 
amount due under the prior mortgage; the 
plaintifi’s suit should be considered to be one 
for recovery of money dus under the subsequent 
mortgage and a declaration in respect of the prior 
mortgage. They were, therefore, bound to pay 
an additional court-fee of Rs. 10. 


F. C. A. from the decision of the First Ad- 
ditional Subordinate Judge, Benares, dated 
April 25, 1930. 

The Government Advocate, for the{Crown. 

Mr S. N. Gupta (with him Mr. Gadadhar 
Prasad), for the Opposite Parties. 


Judgment —This is an office report 
which raises the question of court-fee 
payable on the plaint and onthe memoran- 


- dum of appeal filed in this -Court by the 


defendant-appellant. We refrain from 
expressing any opinion on the question of 
court-fee payable in appeal, as that matter 
will be disposed of by the taxing officer 
and, possibly, by the Taxing Judge. As 


regards the court-fee payable onthe plaint, ` 


the matter has been judicially determined 
by thelower Court and should be disposed 
of by this Bench. 

The suit, which has given rise to this 
appeal was brought by the plaintiff-res- 
pondents for enforcement of a mortgage, 
dated July 5, 1924. The snm claimed 
under that mortgage was Rs. 2,06,091-10-3. 
In para. 7 of the plaint it was alleged 
that besides the mortgage in suit the 
plaintiffs had a prior charge under a mort- 
gage-deed, dated June 24, 1923. The 
principal sum advanced thereunder’ ‘is 
said to be Rs. 65,000, In the concluding 
paragraph of the plaint ‘itis prayed that 
the mortgaged property be sold subject to 
the charge arising from the prior mort- 
gage of June 24,1923. The plaintiff paid 
court-fee onthe sum of Rs. 2,06,091-10-3, 
alleged tobe due under the puisne mort- 
No separate court-fee was 
paid in respect ofthe prior mortgage. A ques- 
tion of court-fee arose in the lower Court, 
and the learned Subordinate Judge decid- 
ed that no separate court-fee was payable 
in respect of the prior mortgage. Even- 
tually the plaintiffs’ suit was decreed in 
terms ofthe relief claimed by them. The 
defendant appealed to this Court and im- 
pugned the entire decree. He also attacks 
the finding of the lower Court in so far as 
that Court held that the plaintiff was en- 
titled to have the mortgaged -property sold 
subject tothe prior encumbrance under 
the mortgage-deed, dated-gane 24, 1923, 
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which the defendant had unsuccessfully 
characterised as invalid on certain grounds, 
which it isnot necessary to mention in 
detail. 

According to the office report, the plaint- 
iff should have paid court-fee ad valorem 
nob only on the mortgage money under the 
date in suit, but also in respect of the 
mortgage money due under the prior mort- 
gage-deedof June 24, 1923. The office 
report has been supported before us by the 
learned Government Advocate, who con- 
tends that the plointiffs are, in effect, seek- 
ing a relief not only in respect of the sub- 
sequent mortgage, but also in respect of the 


prior mortgage and, should, therefore, 
pay separate court-fees on the amounts 
due under both the mortgages. We do 


not think that this contention is correct. 
The plaintifs would have runa great risk 
if they had suedon the subsequent mort- 
gage without making a mention of the 
existence ofa prior encumbrance in their 
favour, to avoid a possible plea hereafter 
that the prior mortgage not having been 
specifically mentioned in the plaint thesale 
underthe puisne mortgage should be con- 
sidered to have been made free from the 
encumbrance under the deed of June 24, 
1923. The plaintiffs, therefore, were advis- 
ed to specifically refer in their plaint to 
the prior mortgage and claim the relief of 
sale of the mortgaged property subject to 
the prior mortgage, as in fact it is, assum- 
ing the prior mortgage is valid. Jn the 
plaint itself there is no allegation of any- 
thing which might indicate that the vali- 
dity of the prior mortgage is at all in 
question, though we have no doubt that the 
object of the plaintiffs was to have the 
matter settled once for all and, therefore, 
they made a prominent mention ofthe 
prior mortgage in their plaint, so that, if 
the defendants did not impugne it, they 
would be barred in any subsequent pro- 
ceeding from challenging the validity of 
the prior mortgage. Beyond alleging the 
existence of the prior mortgage and claim- 
ing the relief of saleof the mortgaged 
property in enforcement of the subsequent 
mortgage subject to the prior encumb- 
rance, the plaintiffs have not claimed any 
consequential relief. Wethink that the 
plaintifs have claimed the mortgage money 
due under the puisne mortgage coupled 
with a declaration thatthe prior mortgage 
of June 24,1923, is valid and binding on 
the defendants. In this view, the plaintiffs 
were not bound to pay court-fee ad valo- 
rem onthe amount due under the pricy 
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mortgage. Taking para. 7 and the last 
paragraph of the plaintin which relief is 
claimed, we think that the plaintiffs’ suit 
should be considered to be one for recovery 
of money due under the subsequent 
mortgage and a declaration in respect of 
the prior mortgage, They were, therefore, 
bound to pay an additional court-fee of 
Rs. 10 which they have not paid. There is, 
therefore, a deficiency in court-fee to that 
extent, which should be paid within a 
month, 

D. j Order accordingly. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 515 of 1932 
October 4, 1933 

MUKERJI, J. 

Musammat ASGHARI BEGUM— 
APPLIOANT 

rersus 

FASIHUDDIN—Opposttse Parry. 

Court-fee—Deficiency in—Order of ejection of 

laint—Propriety of—Order to withdraw suit and 

ring fresh suit—Whether can be made on insuffi- 
ciently stamped plaint—Deficiency paid by plaintiff 
—Wheither can be refunded. 

There will beno proper suit before the Court until 
the deficiency in court-fee is paid. The only order 
that can be passed is one rejecting the plaint. No 
order permitting the plaintiff to withdraw the suit 
and to bring a fresh suit can be made on the 
basis ofan insufficiently stamped plaint, which 
was liable to be rejected. If the deficiency in court- 
fee is paid by the plaintiff, though unwillingly, he 
cannot be permitted to get back the same. 

Mr. Shabd Saran, for the Applicant. 

Mr. Muhammad Ismail, for the Opposite 
Party. | ~~ 

Order.— This is an application in revision 
made under peculiar circumstances: 

It appears that the plaintiff, Musammat 
Asghari Begum, who is the applicant before 
me, filed a suit No. 38 of 1928, asking for 
several reliefs including one for declaration 
and ancther for injunction with respect 
to her rights over certain property having 
regard to her dower debt. The suit was 
filed with Rs. 13 as the proper court-fee 
stamp, and the plaint was admitted by 
the Court. Later on, the Chief Stamp Ins- 
pector reported that there was a deficiency 
in court-fee to the amount of Rs. 492. 
On this report, by order dated August 18, 
1928, the plaintiff was called upon to make 
good the deficiency. She did not protest 
put accepted the position that she was 
liable to pay that amount of court-fee. 
Subsequently she without having made good 
the deficieney, made an application to 
permit her to withdraw the suit and for 
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liberty to sue again. This application was 
granted on September 8, 1928. Shortly.. 
after that it occurred to the Court that 
the plaintiff should have paid the defici- 
ency in stamp duty and her Pleader was 
called upon to make good the deficiency. 
He having failed to do so, a notice was 
issued to the plaintiff, and thereafter an 
attachment of her property was ordered 
to enforce the payment. Thereupon, the 
plaintiff paid on or about December 12, 
1928. 

I am told that she subsequently brought 
a suit for a dower and that it succeeded. 
But we are not concerned with this fact. 

It appears that one of the learned 
Judges of this Court held in a decision; 
which. is reported as Mohammad 
Ismaily. Liyagat Husain (1), that it was 
not open to a Court to issue an order of 
attachment for realisation of deficiency 
in court-fee stamp. On the strength of 
this decision the present application for 
revision was filed in June 1932, to revise 
the order of the learned Subordinate Judge 
issuing an attachment forrecovery of de- 
ficiency in court-fee. 

The learned Government Advocate has 
conceded that in view of the ruling of 
this Court, it is open to him to contest 
the correctness of the view that the de- 
ficiency in court-fee could not be realised 
by issue of an order of attachment. But 
he contends, and in my opinion rightly, 
that the deficiency in court-fee was pay- 
able by ths plaintif, and if she paid it, 
although unwillingly, she should not be 
permitted to get back the same. 

There would be no .proper suit before . 
the Court till the deficiency in court-fee 
had- been paid. The oniy order that could 
be passed by the learned Subordinate 
Judge was one rejecting the plaint. No 
order permitting the plaintiff to withdraw 
the suit and to bring a fresh suit could have 
been made on the basis of an insufficiently 
stamped plaint, which was liable to be 
rejected. In this view of the case, the 
plaintiff has paid what was due by her, 
and she is not entitled to get back the 
money. The application in revision is. 
accordingly dismissed with costs. 

N. Revision dismissed. 


(1) 140 Ind Cas. 191; A 1 R1932 All. 316; (1932) A 
L J165; Ind, Rul, (1938) AIl. 632. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 330 af 1930 con- 
nected with Appeal No. 382 of 1930 
August 10, 1934 
SULAIMAN, C. J. AND RACHHPAL SINGS, J. 
MUHAMMAD EKRAMKHAN AND 
ANOTHER— DEFENDANTS —APPELLANTS 

r versus 
MIRZA MUHAMMAD BAKAR AND 
OTHERS— PLAINTIFFS AND DEFENDANTS 
— RESPON DENTS. 

U. P. Municipalities Act JI of 1916), 88. 29, 326— 
Rules under, rr. 4, 9, 11, l4— Right of residents in 
ward to object to preparation of electoral roll— 
Authority competent to revise order of Revising 
Committee—Order of District Magistrate, if final— 
Civil Court, if has jurisdiction to question order— 
Irregularities in proceedings, if vest Civil Court with 
jurisdiction—Person appointed as returning officer 
—Whether a public officer—Notice of suit, if necessary 
—Notice unders. 326, if necessary, when relief 
claimed is injunction — Injunction — Belated ap- 
plication— Injunction, if can be granted— Civil Proce- 
dure Code (Act V of 1908), 3.80, O. XXXIX,r. 1, 
0. XXII, r. 8~Conditions for applicability of 

.0. XXII, r. 3. 

The right conferred on people residing ina ward 

is merely to object to the preparation of an electoral 


roll within the prescribed time and to submit their . 


grievances before the Revising Committee. The 
only other authority who can revise the order of the 
Revising Committee is the District Magistrate. 
Subject to any order passed by the District Magis- 
trate, the order made by the Revising Committee 
-is final. The order of the District Magistrate also 
is final; and the electoral roll has to be amended 
in accordance with such orders and the electoral 
roll so amended cannot be altered. Oonsequently a 
Civil Court has no jurisdiction to question the order 
of the District Magistrate which under the rules is 
_ -declared to be final. [p. 819,'cols, 1 & 2.] 

The fact that irregularities were committed in the 
omission to submit the proceedings of the Revising 
Committee formally before the District Magistrate, 
does not mean that jurisdiction will be vested in 
the Civil Court to re-open the matter and question the 
propriety of any order passed by the Revising Com- 
mittee or the District Magistrate. Cantonment 
Board, Agra v. Kanhaiya Lal (2), Joti Prasad 
Upadhiya v. Amba Prasad (3), Gulam Nizamuddin 
y, Akhtar Hussain Khan. (4), Sarvothama Raov. 
Chairman, Municipal Council, Saidapet (5) and 
Municipal Board, Bareilly v. Abdul Aziz Khan (6), 
referred to. [p. 819, col. 2.] 

A person who had been appointed as the Returning 
Officer by the District Magistrate for the purposes 
of an election and who was doing the election work 
of the Municipality at the time,cannot be said to 
be a public officer who was acting in that connection 
in his official capacity as such public officer. A 
public officer, for the purpose of s. 80, Civil Pro- 
cedure Code, is defined in s. 2 (17), U. P, Munici- 
palities Act and none of the categories mentioned 
therein would include such a Returning Officer, 
[p. 820, col. 1.] ; 

Notice under s, 326, U. P. Municipalities Act, is 
not necessary where the reliefs claimed are thoss of 
an injunction and come within the last proviso. [p 
820, col. 2.) 

Where an application for injunction is filed by the 
plaintiffs very late, on the eve of date fixed for 
the election, although they had hap” over two weeks’ 
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time before, the Court will be acting injudiciously 
in issuing an injunction against the Returning 
Officer which would puta stop to the carrying out of 


the election, [ibid.] eae: 
When a suit is brought on behalf of the plaintiffs in 


their individual capacities, on thedeath of one of 
them, it will be the duty of the defendants on appeal 
to bring the heirs of the deceased respondents on the 
record only if the right to sue did not survive to 
the surviving plaintifis or the sole plaintiff had 
died andthe right to sue survived within the 
meaning of O. XXII, r. 3. lf the suit be not of a 
representative character then the right of the 
deceased plaintifis cannot survive to the surviving 
plaintiffs. When neither of the requisites apply, 
O XXI), r. 3, Civil Procedure Code, will not apply 
to the case, Raja Anand Rao v. Ram Das Daduram 
(1), referred to,[p. 817, col. 2; p. 818, obl c 

S. G. A. from a decision of the District 
Judge, Benares, dated November 15, 1929. 

Messrs. A. M. Khwaja, Mukhtar Ahmad 
and S. N. Seth, for the Appellants. 

Mr. Shiva Prasad Sinha, for the Respon- 
dents. 


Judgment.—This is a defendants’ 
appeal arising out of a suit brought by four 
plaintiffs joinuly for an injunction restrain- 
ing the defendant No. 1 from recording his 
vote at a Municipal election and for a 
declaration that defendants Nos. 2 and4 
be ordered to have the votes already 
recorded declared invalid. The claim was 
decreed in favour of all the plaintiffs and 
that decree was upheld on appeal by the 
District Judge. While a second appeal was 
pending in this Court atleast one of the 
plaintiffs-respondents, if not two, died and 
no steps were taken to bring any legal 
representatives on the record. ` 

A preliminary objection is taken on 
behalf of the respondents that the appeal 
having abated against one or two of the 
plaintifis-respondents who had got a joint 
decree, it has become infructuous and must 
abate in toto or, at any rate, be dismissed. 

We are unable to accept this contention. 
Either the suit brought was one brought in 
a representative capacity or it was brought 
in the exercise of the rights of the individual 
plaintifis. Ifit wasa representative suit 
then the observations of their Lordships of 
the Privy Council in Raja Anand Rao v. 

Das Daduram (1) would apply to this 


Ram I 
case, and the appeal cannot be said to have 


abated. 

On the other hand, as appears to be the 
case here, if the suit was brought on behalf 
of the plaintiffs in their individual capaci- 
ties then it would have been the duty of 
the appellants to bring the heirs of the 

“(1) 62 Ind. Cas, 737; 48 O 493 at p 497; A IR 1921 


p U123; 13L W 318; (1921) M W N 24; 17 NL 
R 37, 250 W N 794; 30 MLT 194; 48 IA 12} 
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deceased respondents on the record only if 
(1) the right to sue did not survive to the 
surviving plaintiffs or (2) the sole plaintiff 
had died and the right to sue survived 
within the meaning of O. XXII, r. 3. If the 
suit were not ofa representative character 
then ithe right of the deceased plaintiff 
could not survive to the surviving plaintiffs. 
Furthermore, the claim was based on the 
fact that the plaintiffs were members of the 
Board which wasa personal matter and 
their right tosue could not survive to their 
legalheiis. It is thus clear that neither 
of the two necessary requisites laid down 
in O. XXII, r.3, apply to this case and 
therefore the appellants could not possibly 
-have applied under that rule for bringing 
on the record the legal representatives 
of the deceased inasmuch as no such 
‘representatives in the eye of the law 
existed. The omissicn todowhat could not 
legally have been done cannot therefore be 
fatal to the appeal. 
An illustration would make the point 
perfectly clear. Had one of these plaintiffs 
died soon after the decree passed by the 
lower Court and before the appeal could 
be filed, could it be said thatthe defend- 
ants had no rightof appeal because of the 
death of a respondent? It is impossible to 
hold that where the right to sue does not 
survive, the death of one of the plaintiffs 
whese legal representatives cannot be 
brought on the record, is fatal to the appeal. 
We accordingly overrule the preliminary 
objection. 

Coming to the facts of the case, it appears 
that December 9 was fixed for a 
Municipal election. An electoral roll was 
prepared scme time before September 1, 
1928, and wes posted at the office of the 
Municipality at Benares. Later on, on a 
report made by the office the Returning 
Officer directed that Mr. Hadi Hasan, a 
Deputy Collector, should examine the list 
and on his recommendation that certain 
names should be included, the Returning 
Officer ordered “now enter”. Accordingly 
a supplementary electoral roll was prepareds 
on November 10, 1928, under the order of 
the Revising Committee which confirmed 
the inclusion of Muhammad Ikram Khan's 
name previously ordered by the Returning 
. Officer. Previous to this, objections had 
been filed against the inclusion of Muham- 
mad Ikram Khan’s name but they were 
summarily rejected by the Revising 
Committee on the ground that they had 
not been shown in the original electoral roll. 
One Abdul Alim filed an application before 
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the Districts Magistrate objecting to the 
inclusion of Muhammad Ikram Khan's 
name and on the same day, namely, 
November 17, 1928, the District Magistrate 


passed the following order:— 


“I em satisfied that Muhammad Ikram Khan 


$ 


possesses the necessary qualifications to be enrolled as ` 


an elector. His name rightly stands on the roll, and 
will stay there. Rejected”. 


On November 20, 1928, the present suit 
was instituted against Muhammad. Ikram 


Khan, the Returning Officer, the Municipal ~ 


Board as well asthe Executive Officer of 
the Board. The reliefs claimed were those 
fcr injunctions. On December 8, thai is 
just one day beforethe date fixed for the 
election, the plaintiffs asked the Court to 
issue a temporary injunction against the 
defendant, Mr. Upadhia, which prayer was 
granted. Mr. Upadhia at that time was 
the Returning Officer. He ignored the 
injunction and did not obey it and proceeded 
to complete the election. 
made by ihe plaintiffs against him com- 
plaining that he had not obeyed the injunc- 
ticn, he was asked to explain his conduct. 
The only explanation which he cffered was 
a statement that he had ccnsulted the 
District Magistrate and that it was his 
duly to carry out the orders of his superior 
authority. Itis, therefore, not surprising 
that both the learned Munsif and the 
District Judge have passed strictures on the 
conduct of Mr. Upadhia. 


Boththe Courts below have held that 
inasmuch as there were gross irregularities 
committed in this election, the Civil Court 
has jurisdiction to entertain the claim. It 


has been pointed out that no fcrmal notice . 


was issued of the preparation of the 
supplementary electoral roll and that the 
additicns made by the Returning Officer 
were not submitted tothe District Magis- 
trate for any confirmation. The Courts 
below have ceme to the conclusion that in 
view of these serious irregularities the 
authorities concerned refused to function 
as they ought to have done, and that there- 
fore, the jurisdiction of the Civil Court is not 
barred. 

It is necessary in this case to examine 
the provisions of the Municipalities Act 
and the rules made thereunder in order to 
see whether the Civil Court hase any 
jurisdiction. In the body of the Munici- 
palities Act itself, as it stood in 1928, there 
is no provision which in express terms 
ousts the jurisdicticn of the civil Court as 
regards matteys pertaining to elections; but 
8. 29 confer siapa ority on the Local Govern-, 


On an application ` 


+ 
y 
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ment to make rules with reference to 
qualifications of candidates, preparation 
and revision of electoral rules and candi- 
dates’ lists, nominations of candidates, etc. 
On June 30, 1928, the Local Government had 
notified in the Gazette thé election rules 
which were in force on the material dates. 
Under r.3 the District Magistrate was 
empowered to appoint a person called the 
Returning Officer to perform certain duties. 
Under r. 4 electoral rolls have to be 
prepared on or before September 1, 
preceding the election. Under r. 9 copies 
of the electoral roll have to be fixed up at 
the Municipal Office. Under r.10 certain 
persons are entitled to object to the electoral 
roll. Under r.11lsuch claims and objec- 
tions are heard bya Revising Committee 
consisting of the Returning Officer and two 
members of the Board. Then underr. 12 


the Returning Officer is empowered tomake 


amendments inthe electoral roll, whether 
claims and objections have been preferred 
or not, after causing such notice as he 
considers reasonable to be given to persons 
affected and after making such enquiry as 
he deems necessary. Rule 13 then provides 
that the proceedings of the Revising 
Committee in respect of each claim or objec- 
tion of which notice has been given, and of 
the Returning Officer in respect of an 
irregular entry of which he has taken 
cognizance, shall be reduced to writing and 
shal], within seven days after the last 
sitting of the Revising Committee, be 
submitted to the District Magistrate whose 
orders thereon shall be final. Rule 14 then 
provides 

“Subject toany orders ofthe District Magistrate 
on the proceedings of the Revising Committee or 
the Returning Officer and to any correction in any 
electoral roll enjoined by the District Magistrate of 
his own motion or on application being made to give 
any time within 20 days after the last sitting of the 
Revising Committee (a) the orders made by the 
Revising Committee orby the Returning Officer shall 
be final (b) the electoral roll shall be amended in 
accordance with those orders and (e) the electoral 
roll so amended shall not be altered co long as it 
continues in operation”. 


There is, however, a proviso in respect of 


persons who may be dead or who may be 
disqualified under s. 14 (8) ofthe Munici- 
palities Act. Itis not necessary to refer to 
other rules, 


It is quite clear that the right conferred 
on people residing in award is merely to 
object to the preparation of an electoral roll 
within the prescribed time and to submit 
their grievances before the Revising Com- 
mittee. The only other authority who can 
revise the order of the Revising Committee 


ro 
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is the District Magistrate. Subject to any 
order passed by the District Magistrate, the 
order made by the Revising Committee 15 
final. The order of the District Magistrate 
also is final; and the electoral roll has to be 
amended in accordance with such orders 
and the electoral roll so amended cannot be 
altered. 

In view of these provisions in the rules, 
there can be no manner of doubt that the 
only right which the plaintiffs had was to 
prefer their objections before the Revising 
Committee and then ultimately to appeal to 
the District Magistrate. But the District 
Magistrate’s order whether it was for or 
against the applicants and whether it was 
right or wrong has to be final. A Civil 
Court could, therefore, prima facie, have 
no jurisdiction to question the order of the 
District Magistrate which, under tho rules, 
is declared to be final. A 

The Courts below have taken the view 
that because the proceedings were not 
submitted by the Revising Committee to the 
District Magistrate, no finality attached to 
it, but that is quite a wrong view to take 
for three reasons. ln the first place, the 
order of the Revising Oommittee is itself 
final subject to any order that might be 
made by the District Magistrate. If the 
District Magistrate has not modified that 
order, it stands. In the next place, it is 
not clear that one week had expired after 
the last sitting of the Revising Committee, 
But in any case the matter was brought to 
thé notice of the District Magistrate at the 
instance of Abdul Alim and he ordered that 
the name of Muhammad Ikram Khan was 
rightly entered in the electoral roll and 
should stay there. This was tantamount 
toa confirmation by the District Magistrate 
of the proceedings of the Revising Commit- 
tee, 

In the third place, under r. 14, the District 
Magistrate was empowered “of his own 
motion” to add a name and his order, to 
say the least, might amount to an addition 
of a name on his own motion, ` 

We, however, find it uanecessary to ex- 
press any final opinion on these questions 
and we are prepared to assume in favour 
of the plaintiffs that irregularities were 
committed in the omission to submit the 
proceedings of the Revising Committes 
formally before the District Magistrate. 
But it by no means follows that such omis- 
sions or irregularities would vest in the 
Civil Court jurisdiction to re-open the mat- 
ter and question the propriety of aay 
order passed by the Revising Committee o: 


“ 
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the District Magistrate. In matters. of 
procedure there are frequently non-com- 
pliances with the existing rules and it may 
be that sometimes irregularities are com- 
mitted. Some irregularities may or may 
not be grounds for filing a petition before 
a Commissioner. In some cases arising 
under the Cantonments Act and the District 
Boards Act this Court has recently express- 
ed the opinion that civil suits are not 
maintainable. We may briefly refer to 
the cases of Cantonment Board, Agra v. 
Kanhaiya Lal (2', Joti Prasad Upadhiya 
v. Amba Prasad (3) and Ghulam Nizam- 
ud-din v. Akhtar Hussain Khan (4). In 
thé second mentioned case the Bench ex- 
pressly dissented from the view expressed in 
Sarvothama Rao v. The Chairman, Municipal 
Council, Saidapet (5); and in the last- 
mentioned case it was emphasised that 
where a special Tribunal is created by an 
Act of the Legislature which states that the 
decision of the Tribunal shall be final, the 
High Court cannot interfere by way of 
appeal or revision with the decisions of 
such Tribunals, 

In this connection we may also refer to 
the case of Municipal Board, Bareilly v. 
Abdul Aziz Khan (6). We are of opinion 
that the orders passed by the Revising 
Committee or the District Magistrate un- 
der the election rules framed by the Local 
Government are final and cannot be im- 
pugned in a civil suit. 


f& The learned Counsel for the appellants 
has also urged before us that s. 20 of the 
Code of Civil Procedure, applied to this 
case and without previous notice the suit 
was not maintainable. Section 80 cannot 
possibly apply to any of the defendants 
other than Mr. Shimbhu Nath who was a 
Deputy Magistrate but Mr. Shimbhu Nath 
who had been appointed as the Returning 
Officer by the District Magistrate for the pur- 
poses of this election and who was doing 
the election work of this Municipality at the 
time, cannot be said to be a public officer 
who was acting in that connection in his 
official capacity as such public officer. A 


public officer, for the purpose of s. 80, is 
(2) 144 Ind. Cas. 1016; (1933) A L J162;A IR 
1933 All, 163; 6.R A 31. 
(3) 142 Ind. Cas. 403; (1933) A LJ 303; Ind. Rul, 
(1933) All, 111; A I R 1933 All, 158; 53 A 406, 
(4) 147 Ind. Oas. 148; (1933)A LJ 971; A IR 1933 
All, 764; 6 RA 403; 55 A 1008. 
(5) 73 Ind. Cag. 619; 47 M 585; AIR 1923 Mad, 475; 
17 L W 431; (1923)M W N 266; 32 ML T 378; 45 M 
J 23 


(6) 152 Ind, Cas. 792; (1931) A L J 733;AI R 
1934 All, 795, 
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gories mentioned therein would inelnde 
such a Returning Officer. We, therefore. 
think that s. 80 is inapplicable. 


It has to be conceded that the notice ` 


under s. 426 of the Municipalities Act, was 
not necessary in this case because the reliefs 
claimed were those of an injunction and 
came within the last proviso. 

We also think that there is no force in, the 
contention urged on behalf of the defendants 
that evenif the Civil Court had jurisdiction 
to entertain the suit and grant relief to the 
plaintiffs, 
ultra vires. What happened was that 
owing to the election having already taken 
place, the learned Munsif considered it to 
be futile to grant a decree for injunction 
and he accordingly substituted therefor a 
declaration. Had we been of the opinion 
that the learned Munsif had jurisdiction 
to entertain the suit, we would have seen 
nothing objectionable in this. 

As the learned Munsif in his judgment 
has drawn the attention of the High Court 
to the conduct of Mr. Upadhia, we think it 
necessary to observe that, having regard to 
the very belated application of the plaintiffs 
filed on the eve of the date fixed for the 
election, although they had had over two 
weeks’ time before, the learned Munsif 
acted injudiciously in issuing an injune- 
tion against the Returning Officer which 
would put a stop to the carrying out of the 
election. The plaintiffs should have filed 
an application earlier so that if the Court 
issued a temporary injunction, the oppo- 
site party would have had a fair opportunity 
to appear and show cause before the cri- 
tical date arrived. We also find that in the 
judgment of the learned Munsif there are 
several sentences which, by implication, 
cast a personal reflection on officers who 
are no parties tothe suit. We have: not 
thought it necessary to order their expunc- 
tion, but we would certainly remark that 
they were inappropriate. 

We are unable to hold that the learned 
Munsif had no jurisdiction to issue a tem- 
porary injunction. At the stage at which 
the application was made before him,- he 
had not had the time to consider whether 
the suit itself was maintainable and was 
cognizable by the Civil Court. Ab that 
time a civil suit was pending in his Court. 
If he were satisfied that injury was likely 
to be caused to the plaintiff he had juris- 
diction under O. XXXIX, r. 2, to issue a 
temporary injunction. The question whe- 
ther ultimately ‘he discovered that the suit 

N 


the declaration granted was. 


> 
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did not lie or that it should fail on some 
other ground did not oust his jurisdiction 
under that rule. If he had issued injunc- 
tion against persons who were no parties 
before him, the position might possibly have 
been different, but here the injunction 
was issued by the learned Munsif against 
Mr. Upadhia who was a defendant in the 
suit and who was, therefore, ‘under the 
jurisdiction of the Court. Notice of this 
was duly served upon him on December 8. 
It was his duty to obey the injunction and 
to move the Court at the earliest opportun- 
ity to have the ex parte order set aside. He 
appears lo have been ill-advised in ignoring 
it. He expressed no regret and offered no 
apology when he was called upon by the 
learned Munsif to explain his conduct and 
merely. took shelter behind the statement 
that he acted under the advice of the Dis- 
trict Magistrate. In these circumstances, 
the conduct of the defendant whn disobey- 
ed the injunction issued by the Munsif was 
certainly reprehensible and he might have 
been made liable although the peculiar 
circumstances of the case furnished ex- 
tenuating cireumstances. i 
The last point to be considered is whether 
the order of the Courts below saddling the 
Municipal Board withthe costs of defend- 
ants Nos. 2 and £ was right. The Muni- 
cipal Board itself had ieally no direct 
concern with this dispute regarding election. 
The complaint was against the Returning 
Officer who bad been appointed by the 
. District Magistrate and against members of 
the Kevising Committee who had belonged 
to the old Board. They are not parties to 
the suit. The order, therefore, was unjust. 
It is not necessary to say much on this 
point because now the claim will have to be 
-dismissed as against (he Municipal Board. 
We may, however, point out that the 
defendan:s Nos. 2 and 4 having obtained a 
decree for costs against the Municipal 
Board, have not thought it necessary to ap- 
peal to the- High Court. So far as Mr. 
Upadhia is concerned, we think that, having 
regard to his conduct in disobeying the 
injunction issued by the learned Munsif, 
he should be made to bear his costs through- 
out. We, however, direct that the costs of 
Mr. Shimbhu Nath should be borne by the 
plaintiffs. 
We accordingly allow this appeal and 
: setting aside the decree of the Courts below 
dismiss the plaintiffs’ suit with costs in all 
Courts. The surviving plaintiffs must bear 
their own costs and pay the costs of the 
‘Municipal Board, Muhammad Ikram Khan 
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as well as of Mr. Shimbhu, Nath. The 
defendant, Mr. Upalbia, will bear his owa 


costs throughout. ; 
Tie Appeal allowed. 


————— 


LAHORE HIGH COURT 
First Civil Appeal No. 1047 of 1933 
July 18, 1934 
Young, C. J., AND Din Mogawmap, J. 
BAKHSH SHAH-—PLAINTIFE— 
APPSLLANT 
VETSUS £ 
GHULAM ALI SHAH AND ANOTHER — 
D. runpanTS—ResPon DENTS. 

Co-owners—Punjab Land Revenue Act (XVII of 
1887), s 117—Revenue authorities taking action under 
—Defendant referred to Civil Court to obtain 
declaration—Refusul of High Court to grant declara- 
tion—Duty of Revenue Authorities to correct entries 
~ Subsequent denial of plaintiff's title—Time, when 
begins torun against plaintiff— Adverse possession— 
Co owner, when can be deprived of lawful rights 
—Overt act showing assertion of hostile title—Neces- 

ut 4 . a 
ie Ww os the Revenue Authorities took action under 
s. 177 ofthe Land Hevenue Act and prima facie 
holding theclaim of the plaintiff as valid in law 
referred the defendant toa Oivil Court to obtain ‘a 
declaration in his favour, but the declaration was 
refused by the High Court and thereafter the plain- 
tiff approached the Revenue Authorities to revive the 
iti roceedin gs: KG 

Parreld, that the Tan ent Authorities had no justifica- 
tion to refuse to correct their entries and bring them 
into accordance with the judgment of the High Court 
and that even if the defendant persisted in his denial of 
the title of the plaintiff in spite of the adverse decision 
of the High Court time began to rua against the 
plaintiff from the date of his subsequent denial. 

In the case of joint owners no question of adverse 
possession arises. Unless a clear denial accompanied 
by an overt act is proved which would unequivocally 
show the assertion of a hostile title, a co owner 
cannot be deprived of his lawful rights, 


“GO. A. from the decree of the Subordi- 
me Judge, First Class, Jhang, dated 
February Z, 1938. 

Messrs. Fakir Chand and J. L. Kapur 

the Appellant. 

oie OIM Mohy-ud-din, for the Res- 
pondents. < 


ment. - The plaintiff Bakhsh Shah 
Wa a Ghulam Ali Shah and 
Ghulam Hussain Shah are descended from 
one Amir Shah of village Bukhshwala, 
District Jhang. The plaintiff alleges that 
the parties jointly own khata No.1 measur- 
ing 2,765 kanals, 15 marlas and khata No. 2 
measuring 3,617 kanals alihough khatu 
No. 1 is shown as the exclusive property, 
of the plaintiff and his uncle Ghulam 
Hussain Shah and khata No, 2 is shown ag 
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the exclusive property ot Ghulam Ali 
Shah. 

In the course of partition proceedings 
relating to this land a question of title 
was raised by Ghulam Ali Shah who was 
referred to a Civil Court under s. 117 of 
the Land Revenue Act. He instituted a 
suit for a declaration that he was the sole 
owner of khata No, 2 by virtue of a private 
partition between the ancestors of the 
parties. He obtained a decree from the 
Court of the Senior Subordinate Judge, 
Jhang, which was, however, upset by a 
decree of this Court dated November 26, 
1924. The learned Judges who decided 
his appeal observed as follows:— 

“We therefore hold that no final partition took 
place between the fathers of the parties and we 
accept the appeal, and reversing the order of the 
Jower Court, dismiss the plaintifi's claims with costs.” 

On August 15, 1926, the plaintiff moved 
the Revenue Authorities for restoration of 
the partition proceedings but it appears 
that the defendant Ghulam Ali Shah was 
somehow or other successful in resisting 
this petition, On November 22, 1930, the 
plaintiff once more submitted an applica- 
tion to the Revenue Authorities and prayed 
for the correction of the entries in the 
Revenue Records in accordance with the 
judgment of the High Court. Unfortunately 
this effort of his also did not fructify. On 
this he instituted the present suit on 
August 14, 1931, and contended that he was 
entitled to have a declaration in accordance 
with the judgment of the High Court refer- 
red to above, It is very strange that the 
learned Subordinate Judge has dismissed 
his suit on the ground that a suit for a 
mere declaration does not lie. 

The learned Counsel for the respondents 
has urged before us that his client had 
been in exclusive possession of the prop- 
erty since 1920 and he is entitled under 
the law to ignore the judgment of the High 
Court for asserting and retaining his 
adverse possession against the plaintiff. 
He also contends that the plaintiff's suit is 
barred by time. 

We regret to say that we are unable to 
accept the position maintained by the 
learned Counsel for the respondents. As 
stated above the Revenue Authories took 
action unders. 117 of the Land Revenue 
Act and prima facie holding the claim of 
the plaintiff as valid in Jaw referred the 
defendant Ghulam Ali Shah toa Civil Court 
to obtain a declaration in his favour. That 
declaration was refused by this Court in 
1924 and armed with this judgment the 
plaintiff approached the Revenue Authorities 
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to revive the partition proceedings. In 
the first instance the Revenue Authorilies 
had no justification to refuse to correct 
their entries and bring them into accord- 
ance with the judgment of this Court, 
and secondly, even if the defendant persist- 
ed in his denial of the title of the plaintiff 
in spite of the adverse decision of this 
Court, time began to run against the 
plaintiff from the date of his subsequent 
denial. Moreover, in the ‘case of joint 
owners no question of adverse possession 
arises. Unless a clear denial’accompanied 
by an overt act is proved which would un- 
equivocally shéw the assertion of a hostile 
title, a co-owner cannot be deprived of his 
lawful rights, 

In these circumstances we are satisfied 
that the plaintiff had a good title inlaw 
subsisting at the time when he brought 
the present suit and is entitled to a decree. 
We, therefore, accept his appeal and decree 
his suit with costs throughout. 

N. Appeal accepted. 


a 


ALLAHABAD HIGH COURT 
Criminal Reference No, 926 of 1933 
March 23, 1931 

- Kisca, J. 
Musammat BHAGWATI DEVI AND ANOTHER 
. —ÅPPLIOANTS 
Versus 

GAJADHAR PARSAD—Oprosirs Party 

Arbitration—Application to reduce maintenance 
allowance—Reference to arbitration—Award—Com- 
peiency of arbitrator to review his own award—Crimi- 
nal Procedure Code Act V of 1898), s. 489. 

An arbitrator who has made an award in an ap- 
plication by a husband to reduce maintenance allow- 
ance awarded to his wife, is not competent to review 
his award subsequently. 

Cr. R. from the order of the Additional 
Sessions Judge, Aligarh, dated Novem- 
ber 6, 1933.- l | 

Mr. B. S. Darbari, for the Applicants. 


Order.—This reference which has been 
made by the learned Additional Sessions 
Judge of Aligarh arises out of an order 
under s. 489, Criminal Procedure Oode, 
made by a First Class Magistrate. In a 
previous proceeding the opposite party had 
been ordered to pay maintenance to the 
applicant, his wife, and his minor son, at 
the rate of Rs. 50 per mensem. After a 
couple of years the husband applied to 
the. Court to have the rate of maintenance 
reduced. He allowed this application to 
-be struck off once in default, but sub- 
sequently renewed it. Thereupon the two 


Bi 
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parties agreed that the matter should be 
referred to the arbitration of B. Muthra 
Prasad. B. Muthra Prasad, although he 
served notice on tho husband, was unable to 
secure his attendance, and after waiting for 
several months he gave his award ex parte 
to the effect that there is no substance in 
the husband's application and the rate of 
maintenance of Rs. 50 per month should 
be maintained. Thereafter the husband 
applied to the arbitrator for a review of 
the award. The arbitrator did review his 
award and amended if by reducing the 
amount of maintenance from Rs. 50 to 
Rs. 30 per month. The Magistrate passed 
the order under s. 489 in the terms of the 
amended award. Thereupon the applicant 
applied to the learned Additional Sessions 
Judge in revision. She contended that once 
the award had been made by the arbi- 
trator, the arbitrator was funclus officio and 
could not review his own award. This 
argument found favour with the learned 
Additional Sessions Judge who has referr- 
ed the matter to this Court. The husband 
has not entered appearance at the hearing 
of the reference. 

In my opinion the Court below was perfect- 


` ly right in holding thatthe arbitrator was not 


compétent to review his award, and even on 
the merits of the case, there is not sufficient 
reason for reducing the rate of mainten- 
ance, the husband being a well-to-do 
zemindar. Jaccordingly accept the refer- 
ence, set aside the order of the Magistrate 
and dismiss the application of the husband 
under s. 489, Criminal Procedure Code. 
The applicant is entitled to recover any 
arrears of maintenance that may be due 
to her at the rate of Rs. 50 per month. 
N. Reference accepted. 





PATNA HIGH COURT 
Appeal from Appellate Decree Io. 186 
of 1932 
October 3, 1934 
Fazi Aut, J, 

TILAK RAI—APPELLANT 
VETSUS 
PARGASH RAI 4ND OTHERS — 
RESPONDENTS 

Evidence Act (I of 1872), s. 115— Agreement that 
one party did not wishto participate in litigation in 
securing the property and not claiming any interest 
therein—Property secured by the other party— 
Representatives of the first party,tf estopped from 
claiming interest, 

Where it was found that the predecessor of the 
plaintiff had assured the defendants that he would 
not take his share in the lands left by B., as he did 
not wish to participate in the coats of the litigation 
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in procuring those lands and acting on this repre- 
sentation the dafendants carried on the litigation and 
ascured the property for themselves and it was also 
found that the predecessor of the plaintiff had not, 
in pursuance of this agreement, claimed any title in 
them : 

Held, that the plaintif was estopped from claiming 
any interest in the lands, : 

. from a decision of the Additional 
Subordinate Judge, Arrah dated May 2, 
1931, affirming that ofthe Munsif, Arrah 
dated January 17,1930. 

Messrs. P. Dayal and D. N. Varma, for 
the Appellant. 

Messrs. Haribans Kumar and A. Chand- 
Rasekhar Sinha, for the Respondents. 


Judgment.—This appeal arises . out of 
a suit brought by the appellant to recover 
possession of 13 kathas 10 dhurs out of 
survey plot No. 3500. It appears that 
one Bhagelu Rai held 38 bighas odd lands 
in three tawiziz as follows:—26 bighas odd 
in tauzi No, 3757 of Raja Motichand; 
7 bighus in tauzi No. 7210 of Jagdeo 
Singh and5 bighas and 8 kathas in tauzi 
No. 7218 of Birja Rai. Hediedin June 
1917, leaving eight persons as his heirs 
including one Deochari and a person 
named Bigu Rai to whose interest the 
plaintiff claims to have succeeded. The 
land in dispute is situated in the tauzi 
of Birja Rai and the plaintiffin claiming 
it asserts that there was a private parti- 
tion among the eight heirs of Bhagelu 
and Bigu's share was half of the land 
of tauzi No. 7210 while the other half of 
the lands of that tauzi was given to 
Deodhari, and Bigu also got one-eighth 
share in iauzi No. 7218 which 
subject-matter of the suit. It is also 
alleged that after the death of Bigu there 
was another partition between his’ heirs, 
the plaintiff being one of them, and the 
disputed land was allotted to his share. 
Ths defence on the iother hand is that 
after the death of Bhagelu some litigation 
started and in consequence of an arrange- 
ment between the eight heirs of Bhagelu, 
Bigu and Deodhari agreed not to take 
any share in the properties left by him 
as they were not prepared to participate 
in the costs of the litigation with the 
result that the litigation had to be carried 
on by the remaining six psrsons. It was 
contended that tho plaintiff as the heir 
of Bigu was estopped from questioning 
ths arrangement and claiming the property 
now after the death of Biga (who had 
never claimed it during his life) in con- 
travention of the arrangement. The Courts 
below have in agreement -with each othes 


is the ` 
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‘rejected the plaintiff’s story and accepted the 

defence. They have held that the plaintiff 
is not entitled to get possession of the 
disputed land and he is estopped from 
questioning the arrangement by reason 
of which the six heirs of Bhagelu, other 
than Deodhari and Bigu, incurred expenses 
to secure the land after fighting several 
cases in respect thereof. 

The only question which was ergued 
in this Court was whether the decision of 
the Court below that the plaintiff was 
estopped from claiming the disputed land 
is correct. Before dealing with the ques- 
tion, however, I wish to state that some 
of the defendants are also heirs of Bigu 
and they have denied that there was any 
‘amicable arrangement between the heirs 
of Biga by reason of which “the disputed 
land was allotted to the plaintiff. It has 
been found also by the Courts below that 
there was no such arrangement and, 
therefore, even if the plaintiff is held to 
be entitled to recover possession of any 
lands, he can recover possession of only 
21 kathas. He can also, as is conceded 
by the learned Advocate for the appellant, 
recover possession of this area only upon 
payment of the proportionale share of 
the costs of the litigation incurred by the 
defedants. If, however, it is found that the 
view of the Courts below is correct as 
to estoppel, he cannot recover any portion 
of the disputed land. 

The question of estoppelis a serious one 
and I was to some extent impressed by 
-the arguments of Mr. Parmeshwar Dayal 
“who has tried to show that there can be 
no estoppel in the present case. His chief 
argument is that the defendants in all 
probability would have carried on 
the litigation even if Bigu and Deodhari 
-had declined to participate in the costs 
without giving up their share of the 
-property and it is, therefore, contended 
by him that strictly speaking s. 115 of 
the Evidence Act does nor apply to this 


-case. Section 115 provides :— 

“When ore pereon Lae, by his declaration, act 
„or omission, intentionally caused or permitted another 
person to believe a thing to be true and to act 
upon such belief neither he nor his representative 
shall be allowed, in apy suit, or proceeding be- 
tween himself and such person or his representa- 
tive, to deny the truth of that thing .” 


In the present case it has been found 
that Bigu had assured the defendants that 
he would not take his share in the lands 
left by Bhagela-as he did not wish to 
participate in the costs of the litigation 
and -acting on this representation the 
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defendants carried on the litigation and 
secured the property for themselves. It 
appears that the defendants instituted a. 
suit against Raja Motichand who was 
the landlord of tauzi No.°3757 by which 
they sought to have their rights as the 
heirs of Bhagelu declared and also asked 
the Court to set aside the decree obtained 
by the landlord against one Raj Rani who 
according to them had no interest in the 
lands. According to the genealogy of the 
family furnished by the plaintiff in that 
suit, Bigu and Deodhari were also heirs 
of Bhagely, but it is said that on account 
of the arrangement already arrived at 
between the defendants and Bigu and 
Deodhari, the defendants claimed the 
entire property left by Bhagelu for them- 
selves and they also alleged to have taken 
possession of those properties, It has also 
been established that Bigu never claimed 
any share in the disputed land during 
his lifetime and it is also clear that the 
other co-sharers of the plaintiff have not 
come forward to claim any share in the 
property. It also appears that the defend- 
ants were allowed by Bigu to take pos- 
session of the property under the claim 
that they were, solely entitled to. 
jt and he also allowed them to claim the 
property for themselves and to the exclu- 
sion of himself and Deodhari in the litiga- 
tion with Raja Motichand. Having regard 
to all the circumstances of the case, I 
find some difficulty in disagreeing with 
the Courts below that the principles of 
estoppel and acquiences are not applicable 
to the facts of the case As I am not 
prepared to differ from the Courts below, 
it appears to me to be unnecessary to 
remand the case for the pwiypose of 
ascertaining the plaintiff's share in the 
cost of the litigation incurred by the 
defendant. It is apparent that in any 
case the plaintiff will get very little out of 
the property claimed by him. I would, in 
these circumstances, dismiss the appeal. 
There will be no order as to costs. 

This is not a fit case for appeal under the 


Letters Patent. 
D. Appeal dismissed. 
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“ALLAHABAD HIGH COURT 

_ Testamentary Case No. 8 of 1934 
May 3, 1934. 

SULAIMAN, ©. J. AND MUKERJI, J. 


RAJENDRA OHANDRA SEN, In re. 
Succession Act (XXXIX of 1925 as amended by 
Act XVII of 1929), s 300— Succession certificate, if 
canbe granted by High Court having no Original 

Jurisdiction. < , 
The definition of a ‘‘ District Judge `“ as put in by 
Act XVII of 1929, points to Judge of principal Civil 
Court of Original Jurisdiction although there is no 
longer any statutory bar against a High Court Judge 
granting a succession certificate if he otherwise 
possesses the necessary jurisdiction. But he cannot 
grant it unlesshe isthe Judge of a principal Civil 
Court of Original Jurisdiction. A Judge of the 
Allahabad High Court is not such a Judge, but a 
District Judge is. Anapplication for grant of the 
succession certificate cannot, therefore, be madeto the 
High Court. Bholanath Pal, In the goods of ‘1), not 
followed, Indian Succession Act, In the matter of 
(2)and G. A. Kuppuswami Nayagar (2,, referred 


Mr. H. P. Sen, for Shishir Kumar Sen 
Gupta. 

Mr. 
Gupta. 


A.G. Gupta, for Indu Bhushan Sen 


Mukerji, J.— Originally there was only 
one application before us, namely, for 
grant of a succession certificate. In our 
opinion, this Court has no jurisdiction to 
grant a succession certificate which can 
be granted only by the “ District Judge.” 
The definition of a “District Judge” as 
putin by Act XVII of 1929 points to Judge 
of principal Civil Court of Original Juris- 
diction, This definition would include 
High Courts, which have got original 
civil jurisdiction, a jurisdiction which this 
Court does not possess. Mr. Sen has cited 
before us some cases in order to show that 
a High Court, which does not 


-possess original civil jurisdiction, is en- 


titled to grant a succession certificate. The 
first case cited by him is the case of 
In the goods of Bholanath Pal (1). This is 
a Single Judge decision, and it does 
appear that the learned Judge exercised 
jurisdiction although the matter came from 
a place which was not within the local 
limits of the original jurisdiction of the 
High Court. It was contended hefore the 
learned Judge that the High Court had 
no jurisdiction, but that objection was 
overruled. The ground on which the objec- 
tion was overruled was that as regards 
certain sections of Succession Act, 1925, the 
words “ District Judge” included a Judge 
of the High Court. The learned Judge 
disregarded as incorrect the argument that 


(1) 134 Ind Cas. 1279; AI R 1931 Cal. 58); 58 O 
501; 35 O W N 122; Ind. Rul, (1932) Cal. 63. 
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for the purposes of grant of a succession 
certificate the expression “ District Judge”. 
would not include a Judge of the High 
Court. 

In our opinion, the true solution to the ` 
question is to be found in the several 
sections of the Succession Act of 1925. Section 
300 gives concurrent jurisdiction to the 
High Court and the District Judge in 
the matter of grant of Probate and Letters 
of Administration. But where the grant of 
succession certificate is dealt with, the 
powers are given to the District Judge 
alone. As we have already mentioned, this 
definition of a “ District Judge ` as inserted: 
by the Act of 1929, would not include 
a High Court which has no original juris- 
diction. We, therefore, with reepect. are 
not prepared to follow the decision of the 
Calcutta High Court cited above, A Rangoon 
case has been cited, namely, in In the 
matter of. Indian Succession Act (2). In 
this case the learned Judge exercised the 
powers on the original side of the High 
Court. This was quite correct, according 
to our own interpretation. 

There is yet another case decided by 
the Madras High Court, in In the matter 
of G. A. Kuppuswami Nayagar (3). Tn this 
case the jurisdiction was assumed on the 
original side of the Madras High Court 
and not on the appellate side. We are, 
therefore, definitely of opinion and hold that 
the application for a succession certificate 
is not maintainable in this Court. 

Mr. Sen, the learned Counsel for the 
applicant, has, however, put in another ap- 
plication on behalf of his client. In this 
application Mr. Gupta has joined as 
Counsel for one Indu Bhusan Gupta. It 
appears that the deceased, to whose pro- 
perty a succession certificate is wanted, 
died with three children surviving him, 
namely, the applicant, an adult, Mihir 
Kumar Sen Gupta, a minor son, and 
Shrimati Pratibha Devi, an unmarried 
daughter. The last mentioned two heirs 
are minors. Mr. Indu Bhusan Sen Gupta 
is the brother of the deceased. It is this 
Mr. Indu Bhusan who has joined in the 
application, and the application is to the 


effect that Letters of Administration might 


be granted to Shishir Kumar Sen Gupta. 
The procedure as to grant of Letters of 
Administration has not been followed so 
far. It is the practice of this Court to 
issue notice to all persons interested, and 
(2) 135 Ind. Oas. 80; A I R .1931 Rang. 23]; 9 R 
205: Ind Kul. (1932) Rang. 32, 
os? 126 Ind, Cas. 481; A IR 1939 Mad. 779; 53 M 
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in proper cases to notify the application 
in newspapers. Ordinarily, therefore, a 
notice should go to the two minors, Mihir 
Kumar Sen Gupta and Pratibha Devi. 
The applicant states that they live under 
his guardianship. But no notice can be 
issued to the minors under the guardianship 
of the applicant himself. On being ques- 
tioned by us, Mr. Sen told us that Mihir 
Kumar Sen Gupta was about seventeen 
years of age. In that case the notice of 
guardianship should go to him also. 

We accordingly dismiss the application 
for a succession certificate and allow the 
application for Letters of Administration 
to be proceeded with. The affidavit filed 
with the application for a succession 
cerlificate may be treated as a part of 
the subsequent application. Mr. Sen will 
put in an application supported by an 
affidavit for the appointment of a guardian 
of the two minors, and notice will go to 
these minors after the appointment of a 
guardian. It has been brought to our 
notice that the marriage ofthe minor girl, 
Pratibha Devi, is to be celebrated soon, 
and there is some urgency in this application. 
Tf the urgency of the application be 
brought to the notice of the learned 
vacation Judges, they will surely consider 
the application on its own merits as to 
whether it is urgent or not and whether 
would care to hear it. Notice of this ap- 
plication for Letters of Administration 
will be sent to the Board of Revenue as 
required by the rules. 

Sulaiman, C. J.—I quite agree. Before 
1925 the preceedings under the Succession 
Certificate Act, used to be taken in the 
Court of the District Judge and were 
treated as a civil proceedings. The General 
Clauses Act, s. 3, sub-s. 15, defined a 
“District Judge” as meaning a Judge 
of the principal Civil Court of Original 
Jurisdiction, not including a High Court 
in the exercise of its ordinary or extra- 
ordinary original civil jurisdiction. The 
result was that an application for the grant 
of succession certificate could not be made 
to a High Court Judge exercising its 
ordinary or extraordinary civil jurisdiction. 
This obviously caused some incon- 
venience in Presidency towns where the High 
Court was the principal Civil Court of 
original jurisdiction, and there was no 
District Judge having such jurisdiction. 
In 1925 the provisions of the Succession 
Act, were incorporated in the Succession 
Act. In 1929 the Succession Act was 
amended and “ District Judge” was defined 
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as meaning the Judge of the principal 
Givil Court of Original Jurisdiction. Ac- 
cordingly the bar contained in the General 
Clauses Act against a High Court Judge 
was removed and a High Court Judge 
could be a principal Civil Court of original 
jurisdiction. 

Tt does not however follow that ap- 
plications for grant of succession certificates 
in all cases can be made to a High Court, 
Even as regards Presidency High Courts, 
only such applications would be cognizable 
by a High Court Judge as invoke -his 
jurisdiction as a principal Civil Court of 
original jurisdiction. For cases arising 
in territories outside presidency towns, 
where he has no such original jurisdiction, 
the application cannot be made to him. 
So far as the Allahabad High Court is 
concerned, testamentary jurisdiction is 
conferred upon us by cl. 25, Letters Patent, 
and relates to the grant of probates of 
last wills and testaments, Letters of 
Administration of goods, chattels, credits 
and all other effects of persons dying 
intestate. No jurisdiction is conferred by 
that clause upon us for granting succession 
certificates. 

The last mentioned proceedings is a civil 
proceeding and not a testamentary cr 
intestate proceeding within the meaning 
of cl. 25 and our High Court has no ordinary 
original civil jmisdiction at all. Clause 9 
only confers extraordinary original juris- 
diction to try a suit by transferring it on to 
its own fils, So far as the grant of Probate 
or Letters of Administration in Part 9 of 
the Succession Act, is concerned, there is 
a specific provision in s. 300 that the 
‘High Court shall have concurrent juris- 
diction with the District Judge in the 
exercise of such powers. But no such 
provision has been made in Part 10 of 
ihe Act, which relates to the grant of 
succession certificates. On the other hand 
ss. 384 and 388 clearly show that the High 
Court is distinct from the District Judge. 

The position now is that although there 
is no longer any statutory bar against a 
High Court Judge granting a succession 
certificate if he otherwise possesses the 
necessary jurisdiction. But he cannot 
grant it unless he is the Judge of a 
principal Civil Court of original juris- 
diction. A Judge of the Allahabad High 
Court is not sucha Judge, but a District 
Judge is. An application for grant of the 
succession certificate cannot, therefore, be 
made to the High Court. 

N. : Order accordingly. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 3094 of 1927 
July 13, 1934 f 
Youvng, C. J. AND DIN MUHAMMAD, J. 
MAKHAN SINGH AND OTIIERS 
— PLAINTIFFS—APPELLANTS 
VETSUS 
BAKHSHISH SINGH AND OTHERS 
— DEFEN DANTS— RESPON DENTS 

Custom (Punjab)—Succession—Pagwand rule, pre- 
sumption asto—Onus of proof as to chundawand 
rule, 

Although in the Punjab the presumption is in 
favour of the pagwand rule of succession, parties 
are not precluded from showing that the pagwand 
rule does not prevail intheir particular family. 
The onus is on them to prove that the chundawand 
custom prevails. 

Where the entry of the Settlement Record of 
1858 in the fard intikhab combined with the evid- 
ence of the Qanungo, shows conclusively thatthe 
family onthe death of the common ancestor, was 
divided into groups, and further it has been 
conclusively established on theonly instance in 
the family that that particular group had adopted 
the chundawand custom: 

Held, that it was proved that the chundawand 
rule had been adopted inthe family from the death 
of the common ancestor, 

Court of 


F. C. A. from the decree of the 
the Subordinate Judge, First Class, Lahore, 
dated October 26, 1927. 

Messrs. Amar Nath Monga and Mohammad 
Amin, for the Appellants. 

Mr. Devi Dial, for the Respondents. 


Judgment.—This is a first appeal from 
the decision of the learned Senior Subor- 
dinate Judge of Lahore. The plaintiffs 
brought a suit for a declaration that the 
custom in their family was that of chunda- 
wand and, in accordance with the custom, 
they claimed possession of certain land 
to the exclusion of the defendants who 
were their relations of the half-blood. The 
trial Court came tothe conclusion that the 
plaintiffs had failed to discharge the onus 
which lay upon them to show that the rule 
of chundawund prevailed in their family. 
In this Court we have examined the evi- 
dence. The plaintiff relied mainly upon 
- the evidence ofa Qanungo, If the evidence 
of the Qanungo is taken in conjunction 
. withthe pedigree printed at page 37 of 
the paper book, it will beseen that there 
was a common ancestor Jodh Singh. He 
had three wives Musammat Jaunsan, Musam- 
mat Desan and Musammat Jian. On his 
death, according to the Qanungo’s evidence, 
the family was divided into three groups. 
Musammat Jaunsan had two sons who were 
given five equal shares, Musammat Desan 
had three sons who were given five equal 
. Shares and Musammat Jian had two sons who 
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were given two equal shares. In the Sete 
tlement of 1868, the following remarks 


appear under the descendants of Jodh 
Singh:— 
“Our ancestor Jodh Singh had three wivee, In 


his lifetime or after his death, the measure of 
ownership was not affected. At the timeofthe last 
settlement (torn). The rule is that of chundawand. 
The rule of pagwand was not upheld.” 


Ishar Singh, who is a descendant of 
Musmmat Desan died. There was mutation 
and the Qanungo establishes that, on his 
death, the land came into the ownership and 
possession of the descendants of Megh Singh 
and Tek Singh, who were the sons of Musam- 
mat Desan, and the Qanungo then goes on 
to say, which is obvious, that hence it seems 
that the rule of chundawand prevails in 
this branch. When Khazan Singh, the son 
of Musammat Jian died, his property devolv- 
ed neither according to the custom of 
pagwand nor according to the custom of 
chundawand. When Diya Singhdied. (He 
belonged to the branch of Musammat Jaun- 
san) his property devolved according to the 
custom of pagwand. Sowe have in the 
three different branches of this family, 
chundawand apparently established in the 
family of Musammat Desan, pagwand estab- 
lished in the family of Musammat Jaunsan 
and, inthe family of Musammat Jian there 
is noconclusive evidence either one way 
orthe other. At page 52 of the paper 
book there is further evidence. The title 
of the document is-fard intikhab. Therein 
there is a record of the entry of the Settle- 
ment Record of 1856. Thenames of the pro- 
prietors are given. Jawahar Singh and 
othersare said tobe the descendants of 
Musammat Jaunsan. Sher Singh and others 
are descendants of Musammat Desan. 
Khazan Singh and others are descendants 
of Musammat Jian. This, combined withthe 
evidence of the Qanungo, shows conclu- 
sively thatthe family on the death of 
the common ancestor, was divided into 
groups, and further it has been conclusively 
established, on the only instance that we 
have had in the family of Musammat 
Desan, that that particular group had 
adopted the chundawand custom, 

The leading case on this isthe Full 
Bench ruling reported as Ghulam Muham- 
mad v. Muhammad Bakhsh (1). It lays down 
that when the rale of chundawand is 
followed, the Court may presume, until 


the contrary is proved, that the 
whole blood exclude the half blood. 
Following this ruling there is an- 


in Pir Bakhsh v. Karim 
0) 4P R 1893, 
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Bakhsh (2) a Division Berch decision— 
which laid down that, where the father 
himself distributed his estate per stirpes 
notwithstanding that he did not allot 
exactly equal shares to the descendants of 
each wife, the formation of groups by 
such descendants was a far more essential 
feature of such division than equality of 
the shares given to each group. In 
Sohel Singh v. Uttam Singh (3) this obser- 
vation was made:— 

“This division was neither strictly in accordance 
with pagwand rule, or chundawand; but it was a 
division in. which the existence of two families, 
one by each wife, was recognised and we think we 
are, therefore, acting in accordance with the 
spirit of the Full Bench ruling Ghulam Muhammad 
v. Muhammad Bakhsh (1) by holding that the 
presumption in the present case is in favour of 


the defendants, the relations of the whole 
-blood.” 
16 is undoubtedly true that, in the 


Punjab the presumption is in favour of 
the pagwand rule. The plaintiffs are not 
precluded from showing and prov- 
ing that this pagwand rule does not 
prevail in their particular family. The onus 
“ig on the plaintiffs to prove what they 
allege, namely, that the chundawand custom 
prevails. Considering all the evidence that 
we have set out sbove, we have come to 
the conclusion that the plaintiffs have in 
this case proved thatthe chundawand rule 
has been adopted in their family from 
the death of Jodh Singh, the common 
ancestor.. On this ground, therefore, we 
set aside, the decision of the lower Court 
and decree the plaintiffs’ suit with cos‘s 
thoroughout. 


N. Decree set aside. 
(2) 22 P R 1895. 
(3) 48 P R 1891. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 350 of 1932 
April 27, 1934 
COLLISTER, J. 

SITA RAM AND oTHERS—DEFENDANTS— 

f APPELLANTS 

versus 
KAMAR UDDIN AND OTHERS — DEFENDANTS 
AND PLAINTIFFS —RESPONDENTS 

Co-sharers— Recorded co-sharers— Grove land held 
in patti exempt from revenue— Co-sharers’ liability 
to pay revenue. : 

Recorded co-charers will not be exempt from 
liability to pay revenue according to their recorded 
shares in the patti on the ground that the grove 
land isexempt from revenue and that they enjoy 
the grove in licu of their share of profit. 


S. C; A. from the decision, of the District 
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andes, Moradabad, dated December 22, 

1. 

Mr. B. Malik, for the Appellants. 

Mr. Shabd Saran, for the Respondents, 

Judgment.—This is an appeal by four 
defendants arising out of a suit which was 
brought by a lambardar for recovery of 
arrears of revenue paid by himself in 
respect of 1335 and 1336 Fasli. There were 
many defendants in the case but only 
defendants Nos. 40 to 44, contested the 
suit. The plaintiff's case was that he is the 
lambardar, that in his capacity as lambar- 
dar, he paid the revenue of the two pattis in 
suit and that the defendants, being co- 
sharers in the said two pattis, are liable to 
reimburse him to the extent of their res- 
pective shares The four contesting 
defendants pleaded that they were not 
co-sharers in these two pattis at all, but 
that they were in exclusive possession of a 
portion of the property in suit which consists 
of grove land thatthe said land is exempt 
from payment of reveriue, and accordingly 
they were not liable to reimburse the 
plaintiff lambardar. The trial Court found 
that the contesting defendants were co- 
sharers in one of these pattis, but that they 
were in exclusive possession of 10 bighas 18 
biswas of grove land which was exempt 
from land revenue, and that, therefore, they 
were not liable to contribute any portion of 
the revenue which had been paid by the 
plaintiff lambardar. ‘The plaingiff appealed 
and the District Jadge disagreed with the 
findings of the trial Court and decreed the 
suit. 

The pleataken before me in this second 
appeal is that the lower Appellate Court 


has erred in finding that the grove land is 


liable to revenue and in decreeing the suit 
of the plaintiff. Tt isa fact that in a sale- 
deed of December 16, 1889, this grove land 
is described as muafi and it is also a fact 
that in the khatauni of 1336 Fasli it is 
shown as revenue-free. The lower Appel- 
late Court relies on the khewat of 1336 
Fasli in which there is no mention of 
this land being revenue-free. According 
to cl. (d), 5. 32, Land Revenue Act, the 
khewat is 

“a register of all the proprietors in the mahal 
including the proprietors of specific areas, specify- 
oa the nature and the extent of the interest of 
each, 


It is not specifically laid down there that 
when any land is revenue-free, there shall 
bea note to this effect in the khewat; in 
fact cl. (d) provides that a separate register 
isto be kept of all persons holding land 
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revenue free specifying the nature and 
extent of the interest of each. On the other 
hand, since this grove land is admittedly in 
one of the pattis in suit and since the con- 
testing defendants have been found by the 
Courts below to be recorded co-sharers in 
the said patti, I agree with the lower 
Appellate Court that the defendants will 
not he exempt from liability to pay revenue 
according to their recorded shares in the 
patti on the ground that the grove land is 
exempt from revenue and that they enjoy 
ihe grove in lieu of their share of profits. 
Ido not think that there is any force in 
this appeal and it is accordingly dismissed 
with costs. 

A request is made for permission to 


file a Letters Patent Appeal. It is refus- 
ed. 

N. Appeal dismissed. 

PATNA HIGH COURT 
Civil Appeal No. 592 of 1932 
September 3, 1934 
Wort, J. - 
-BARI AHIR AND O0OTOERS— DEFENDANTS — 
; APPELLANTS 
versus 


-SRI SANGAT CHACHA AND ANOTHER — 
5 PLAINTIFFS— RESPONDENTS 

Evidence Act (I of 1872), ss. 32 (2) (7), 167— 
Recitals in deed—Evidence against third party— 
Recitals that land is bounded by property over 
which other person has proprietary rights—If 
evidence against third party—Such statements, if 
come within s. 32 (3) or s 32 (7)—Some evidence 
inadmissible— Other evidence sufficient for decision— 
Case, if can be remanded. 

Ordinarily recitalsin a deed are not evidence 
against third parties. lt cannot be said that a 
recital in a deed in any way recognises the title 
to the property by merely reciting that the property 
the subject-matter of the deed is bounded on one 
side orthe other by property over which some 
other person purports to exercise proprietary rights. 
The statement to the effect that the Jand is 
bounded on the north, south,east and west by the 
property of another person cannotbe brought within 
8. 32 (3° or s: 32 (7). 

Where there is a sufficient evidence upon which 
a case could be completely decided, the Appellate 
Court is precluded from remanding the case for 
rehearing under s. 167. Itisnota qvestion whether 
the Judge would or would not believe the evidence 
other than the inadmissible evidence, but whether 
it was possible for him to come to such conclusion 
as he did in the absence of that inadmissible 
evidence. 


©. A. from an appellate decree of the 
Additional Sub-Judge, Shahabad, dated 
‘January 30, 1932. — 

Messrs. Mahabir Prasad and’ Tarkeshwar 
Nath, for the Appellants. 
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Messrs. A. K. Roy and S, Mustafi, for 
the Respondents. 4 
Judgment.—This appeal raises a ques- 
tion which at first sight appeared to be of 
some difficully. It is only necessary to 
state certain matters in dispute, and the 
real question before the Courts below 
ultimately turned.on the question of the 
plaintiffs’ title. Itis clear from the judg- 
ment of the lower Appellate Oourt which 
was a judgment of reversal, that there 
was oral evidence on behalf of the plain- 
tiffs to establish their title. The learned 
Judge seems to have been pressed in ac- 
cepting that evidence by two documents, 
Exs. 1 and 2, which it is now contended: 
were not admissible in evidence. The 
documents related to properties other than 
the property in dispute, but in the bound- 
aries of the properties which were the 
subject-matter of these deeds, reference 
was made to the property in dispute in this 
action; in other words, there were recitals 
to the effect what the lands the subject- 
matter of the documents themselves were 
bounded by, and then statements were 
made which, if admissible and accepted, 
would, on their face value, have ` as- 
sisted the plaintiff in proving title. The 
Court below has accepted this as admis- 
sible evidence and has relied on 2 decision 
of this Court in Lalu Singh v. Sahdeo Singh 
(1). The learned Advocate who appears on 
behalf of the respondents, relies upon this 
decision as a part of his argument as it is 
not reported in the official report. The 
judgment purported to be a judgment of 
Roe, J., and Jwala Prasad, J., and all that 
could be said with regard to the matter 
is that it was not a considered judgment 
but a judgment which was based upon 
certain decisions of other High Courts two 
of which have been clearly dissented from 
in the Court in which they were pronounc- 
ed. I refer to Abdullah v. Kunja Behari 
Lal, 12 Ind. Cas. 149 (2) and Imrit Chamar 
v. Sridhar Panday,13 Ind. Cas. 120 (3). 
These two cases have been subsequently 
dissented from in the Calcutta High 
Court in Braja Mohan Das v. Gaya 
Prasad (4). There are a number of other 
decisions including the case of Natwar v. 
Alkhu, 18 Ind, Cas. 752 (5). Some of the 
decisions in favour of the admissibility of 


these recitals are based on the supposition 
(1) 36 Ind. Cas. 610; A I R 1916 Pat. 416. 
(2) 12 Ind. Cas.149. 
(3) 13 Ind. Cas. 120. 
(4) 97 Ind. Cas. 265; A I R 1926 Cal, 948; 30 0 W 
N 761: 45 O L J 55. : 
(5) 18 Ind. Cas. 752. 
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that the recitals were against the interest 
of the persons making the recital. The 
most important case in favour of the res- 
pondents on this point is the case of Ketab- 
uddin v. Nafar Chandra (6). I refer to 
that decision as being (as I have said) the 
most important decision in favour of the 
respondents, but I fail with great respect, 
to follow the reasoning of the learned 
Judges who decided that case, because 
among other things he stated that a recital 
of this kind would clearly be admissible 
in any event and he relies upon the lead- 
ing case of Tn re Higham and Elizabeth (7). 
Tf reliance is placed on that case for the 
proposition that statement by a person 
which is against his interest may be used 
in evidence after his death, there can of 
course be no doubt about it. But by what 
stretch of imagination it could be said that 
a recital in a deed relating to properly A 
and ina deed relating to property B isa 
recital against the interest of the person 
executing the deed is beyond my compre- 
hension. As one of the learned Judges in 
the Madras High Court who has dealt with 
this question has stated, it can only be held 
a statement against the interest of the 
party making it on the assumption that 
that perty possessed the whole of the 
universe. The statement in the deed to 
the effect that the land is bounded on the 
porth, south, east or west by the property 
of another person in my judgment can by 
no stretch of language be brought within 
s. 32(3), Evidence Act. It was sought, 
however, by the learned Advocate for the 
respondents to be brought within s. 32 
(7). That section refers to a statement 
contained in a deed, will ọr other slate- 
ments which relate to any such transaction 
as is mentioned in s. 13 (a), Evidence Act, 
which refers to a transaction in which a 
right or custom is created, claimed, modifi- 
ed or recognised. Iam dealing with this 
matter on the assumption that the decisions 
of some of the Indian High Courts to the 
effect that under s. 13, Evidence Act, a 
right is recognised or claimed by the party 
executing a deed in which he purports to 
exercise the proprietary or other right over 
the property the subject-matter of the deed. 
But it cannot be said in this case that a 
recital in a deed in any way recognises 
the title to the property by merely reciting 
that the property the subject-matter of the 
deed is bounded on one side or the other 


(6) 99 Ind. Oas. 907; AI R 1927 Gal, 230; 44 O L 
2. 
(7) (1808) 10 East 109, 
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by property over which some other person 
purports to exercise proprietary rights. I 
am fortified in my judgment in this case 
by the decision of their Lordships of the 
Judicial Committee in Srinivasdas Bauri 
v, Meherbai (8), in which Lord Parker in 
delivering the opinion of their Lordships 
said that ordinarily recitals in a deed were 
not evidence against third parties. 

Even assuming I come to that decision, 
it brings me to a point which is of almost 
equal difficulty, namely, whether there 
was other evidence in this case upon which 
the learned Judge in the Court below could 
come to the conclusion at which he arrived. 
It is true that he has placed reliance upon 
these documents and placed reliance upon 
them in order to support the plaintiffs’ oral 
evidence. As I understand s. 167, Evi- 
dence Act, if there was sufficient evidence 
upon which the Judge could come to the 
conclusion, I am precluded from remand- 
ing the case for rehearing. It is not a 
question whether the Judge would or would 
not believe the evidence other than the 
inadmissible evidence, but whether it was 
possible for him to come to such conclusion 
ashe did in the absence of that inadmis- 
sible evidence. Itis quite clear from the 
judgment of the learned Judge in the 
Court below that there was sufficient evi- 
dence. Therefore, in my judgment, al- 
though I decide: the first pointin favour of 
the appellants, I have to hold that the ap- 
peal fails on the second point. It is, there- 
fore, dismissed with costs. 

D. i Appeal dismissed. 

(8) 39 Ind. Oas. 627: A IR 1916 P C 5; 44 I A 36; 
41 B 300; 21 M L T 236; 32 M L J 175; 19 Bom. L R 
151; (1917) M W N 258; 2 O W N 558; 330 LJ 
311 (PO). 
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CALCUTTA HIGH COURT 
Civil Rule No. 1273 of 1933 
July 18, 1934 
Nast ALI AND KAUNDKAR, Jd. 
KEDAR MULL AGARWALLA AND 
ANOTHER—PLAaINTIFFS—PRTITIONERS 
versus 
WAZIFUNNESSA AND ANOTHER—DEFEN- 
DANTS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. IKA, vr. 13, 
O. Vir. 20—Substituted service on defendant— 
Defendant, if precluded from showing that there was 
no service—Service on defendant under O.V, r.. %0 
by misrepresentation—Se vice, if due service, ` 

Even though substituted service may be con- 
sidered as personal serviceon the defendants under 
the provisionsof O. V,r. 20and cl, (2), Civil Proce- 
dure Code, this cannot preclude the defendants from 
afterwards showing that in fact there had been no 
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service on them aball and that the order for substi- 


tuted service was procured ‘on ‘misrepresentation of. 


facts: 

[Case-law referred to.] 

When the order for substituted service was made, 
it was misrepresented to the Court thatthe defend- 


- ants had been residing at particular place for sometime 


past and it was on such representation that the Court 
was induced tohold that the substituted service 
was properly effected : 

Held, thatthe service under O.V, r, 2), Civil 
Procedure Code, was not due service. 


O. R. from an order of the Sub-J udge, 


. Darjeeling, dated the 8th June 1933. 


` 


Messrs. Pugh, Prokash Chandra Pakrasi 
and Himongshu Chandra Choudhury, for 
the Petitioners. 

Mr. Bajan Kumar Mukerji, for the Oppo- 
site Parties. 


Order.—This Rule is directed against an 
order of the Subordinate Judge of Darjee- 
ling, dated June 8, 1933, allowing an appli- 
cation of the Opposite Parties 1 and 2 for 
setting aside an ex parte decree passed 
against them under O. IX, r. 13, Civil Pro- 
cedure Code. 


The Rule was issued on only one ground, 
namely, that the Subordinate Judge wrong- 
ly assumed jurisdiction to go into further 
enquiries asto the date of knowledge of the 
passing of the ea parte decree, in view of the 
fact that the substituted service was due 
service according to law under Art. 164, 
Limitation Act, and the period of limitation 
commenced to run from the date of the 
service, It appears from the order sheet of 


“the learned Subordinate Judge in the suit 


that on September 8, 1931, the Court record- 
ed the-following order: 

“Summons not properly served. Plaintifis’ Advo- 
cate asks for summons under O. V, r. 20, Issue sum- 
mons accordingly. Fix September 20, 1931.” 


On September 20, 1931, 
order was recorded: 

“Defendants are absent. Summons have been 
served on them under O, V, r. 20, Two witnesses 
have been examined on behalf of the plaintiff, 
Affidavit has also been filed recording service of 
notice on defendants. Suit is decreed ex parte.” 


Under O. V, r. 20, Civil Procedure Code, 
substituted service by order of the Court 
shall be as effectual as if it had been made 
on the defendants personally. It was con- 
tended by the learned Counsel on behalf of 
the- petitioners that the learned 
Subordinate Judge was wrong in holding 
that the substituted service was not due 


the following 


„service within the meaning of Art. 164, 


Limitation Act. In support of this conten- 
tion reliance was placed upon a decision of 


‘the Madras High Court in Shartba Beeby v. 
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Abdul Salam (1). But in Ram Bharose. v. 
Ganga Singh (2) it has been laid dawn by the 
Allahabad High Court that even though the 
Court records an order to the effect that 
substituted service has been effected, the 
proceedings at that stage being ex parte it 
would be open to th 

he appears later to show that the order 
was not a proper order and that the method 
employed was not calculated to effect the 
purpose of informing the defendant of the 
institution of the suit. Again in the case 
of Gynammal v. Abdul Hussain Sahib (8) 
at p. 226, * Reilly, J., observed as follows : 

“There are several methods of service provided, 
The first and the best method of service is personal 
service on the defendant himself; and in the class 
of personal service we may include service on the 
defendant’s agent or the manager of his business or a 
male member of his family residing with him.” All 
thatcomes within theclass of personal service because 
it may reasonably be inferred and it is inferable 
under the rules that, if a summons is served upon a- 
defendant's agent or the manager of his business or a 
male member of his family living with him, it comes 
to the defendant's knowledge. Obviously the best 
method of service is upon the defendant himself. 
But, even if the summons is returned to the Court as 
having been served on the defendant himself, and he 
does not appear at the trial of the suit, he is not 
necessarily concluded. We cannot in all cases say 
that because the return is that the summons has 
been served personally, it has been duly served and 
so he cannot get an ex parte decreo against him set 
aside. It is opento a defendant in such circumstances 
to show that the summons in the suit was not really 
served upon him but upon somebody else, or that. 
what was served upon him was not the summons in 
the suit, or that it did not give the correct date or 
some other essential information about the suit or 
that it was not accompanied by a copy of the plaint 
in the suit concerned so that although in a sense he 
was personally served, he was not provided with the 
knowledge of the claim against him which is the 
object of the seryice.” 

` It is clear, therefore, that even though the 
the substituted service may be considered 
as personal service on the defendants under 
the provisions of O. V, „T. 20 and cl. (2), 
Civil Procedure Code, this cannot preclude 
the defendants from afterwards showing 
that in fact there had been no service on 
him at all and that: the order for substitu- 
ted sérvice was procured on 
misrepresentation of facts. Order V, r. 20, 
and cl. (2) laid down that for the purpose 
of passing a decree at that stage the Court 
can take the substituted service as service 

(1) 110 Ind. Oas. 490; A I R 1928 Mad. 815; 51M 
860; (1928) M WN 49; 28 L W 5138;55 MLJ 
565. 

(2) 138 Ind. ‘Cas. 669; AI R 1931 All. 727; 54 A 
154; (1931) A LJ 1049; Ind. Rul. (193 AN. 
225. ; 

(3) 1314 Ind. Oas. 129?; A I R 1931 Mad. 813; 55 
M 223; 34 L W 496; (1931)M W N 1069; Ind. Rul, 
(1932) Mad. 18: 61 M LJ 920. -` 
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npon the defendant personally and nothing 
more. It-cannot be said that simply be- 
cause an order is obtained behind the 
back of the defendants to the effect that 
_service was effected under O. V, r. 20 of the 
“Code that would preclude the defendant 
from afterwards showing that the order for 
substituted service was not all proper and 
that if real facts had been placed before the 
Court at the time wher the order was ob- 
tained, the Court would not have ordered 
substituted service. We are, therefore, of 
opinion that the learned Judge was justified 


tn 


in entering into the merits of the applica- ` 


tion in spite of the order dated September 
29, 1931, tothe effect that the substituted 
service was effected on the defendants under 
O. V, r. 20, cl. (2), Civil Procedure Code. 
This being the only ground on which the 
Rule was issued, the Rule should be discharg- 
ed. Thelearned Counsel appearing for the 
petitioner, however, placed the facts of the 
‘case before us in order to show that there 
has been a failure of justice in this case. 
It is, therefore, desirable that we should say 
a few words on the merits of the case. 
.. Itis admitted now that these ladies had 
never resided at Naxalbari. On the repre- 
sentation of the plaintiff, Naxalbari was 
taken as the last place of residente of these 
defendants by the Covrt when the order for 
‘substituted service was made. Jt was 
represented to the Court (it is now conceded 
that that wasa misrepresentation) that the 
defendants had been residing at that place 
“for sometime past at Naxalbari and it was 
on such representation that the Court was 
-induced to hold that the substituted service 
_ was properly effected. The learned Judge 
‘was therefore perfectly justified in holding 
‘that the service effected in this case upon 


` - the defendants was not due service. 


» It was next contended by the learned 
‘Counsel for the petitioner that the applica- 
. tion was barred by limitation, inasmuch as 
these defendants were aware of this decree 
:long before 30 days from the date of 
the filing of the application under O. IX, 
r. 13, Civil: Procedure Code. The learned 
Ccunsel placed before us certain statements 
ofthese two ladies and wanted to show that 
on their own evidence it could not be held 
that they: did not know of the proceedings 
earlier than November 30, 1932. The learn- 
ed Judge has, however, considered these 


statements of the ladies and after taking’ 


into consideration.the entire evidence in 


the case and’ the’ circumstances and pro- - 
*babilities has come to the definite conclus. 


sion that these two ladies first came to know 
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‘of the decreé oñ or about November 30, 1932. 
On the evidence in the- case and also in 
view of the fact that these ladies are illite- 
rate pardanashin ladies, the learned Judge 
came to the conclusion that they came to- 
know of the decree from Basiruddin on or 
about November 30, 1932, 
We are, therefore, of opinion that there 


had been no failure of justice inthis case. 
Wetherefore discharge the Rule with costs— 


hearing fee is assessed at three gold mohurs. - 


D. Rule discharged.: 


PATNA HIGH COURT 
Death Reference No. 21 of 1934 


and 
Criminal Appeal No. 247 of 1934 
Octoher 3, 1934 
* MUHAMMAD Noor AND Lusy, JJ. 
EMPEROR—P80SE0UTOR 
; Versus 
SANIKA MUNDA—AocosED 

Evidence Act (I of 1872, s. 157—Statement of 
witness under used for contradicting that witness— 
If can be used as substantive evidence against accused 
—Penal Code (Act XLV of 1860), s. 302— Conviction 
must be based on evidence and not because Judge is 
morally convinced of accused's guilt--Benefit of 
doubt. i 

A former statement admitted under s. 157, Evi- 
dence Act, can only be used to corroborate the state- 
ment of a witness. Where. therefore, it is sought to 
contradict the witness by his former statement and 
he stands contradicted thereby, then the former state- 
ment cannot be used as substantive evidence against 


the accused. Bishen Datt v. Emperor (1), referred : 


to. : 

“A conviction under s, 302, Penal Code, should not 
be made, when the Court is morally convinced of 
the guilt of the accused but only when there is good 
and sufficient evidence to support such conviction. 
And the responsibility for a conviction (or acquittal). 
must rest principally upon the Sessions Judge, ‘be- 
cause he has the advantage of seeing and hearing the 
witnesses face to face; whereas the High Court has 
perforce to be content with seeing the Judge's record 
only. If the Sessions Judge feels qualms about the 


case, he should give the accused the benefit of doubt’ 


and acquit him, i 

D. Ref. and Cr. A. made by thefJudicial 
Commissioner, Chota Nagpur, in his letter 
No. 7135-R, dated September 3, 1934. 

Mr. K. K. Banerjee, for the Appellant. 

The Assistant Government Advocate, 
for the Crown. 

Luby, J.—This ‘is a reference under 
s. 374 of the Code of Criminal Procedure 
made by the Judicial Commissioner of 
Chota Nagpur in the case of one Sanika 


Munda whom he has convicted under s. 302... 


of the Indian Penal Code, and sentenced to` 
death. There is also an appeal by Sanika 


Munda. > 
The charges ‘framed against Sanika 


om 


. iiy 


a 


* 
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Munda and four others were that- during 
the night of May 15-16, at Khunti (1) they 
had formed an unlawful assembly with 
the common object of murdering a Con- 
stakle Jalaluddin, and (2) that they had 
murdered the said Constable in prosecu- 
tion of the said common object. 

The proceedings were instituted on the 
basis of a “First Information Report” which 
was lodged by Kirpal Bhagti Chaukidar 
against a person or persons unknown on 
“May 16, at 1 p.m. The chaukidar stated 
that a Deputy Collector’s servant (he meant 
Sanika) told him that a dead body was 
lying about a mile out of the town, and he 
(witness) went there and found Jalaluddin 
AN dead with wounds on his head and 

ody. 


The prosecution case was that Jalalud- 
din had been murdered by the five accused 
because, he was engaged in an intrigue 
with a young Munda married woman 
named Phulo who is related to Sanika 
and to another accused Lohra who has been 
acquitted. The Constable is said to have 
asked one Ragho Sahu to arrange for a 
clandestine meeting between him (Jalal- 
uddin) and Phulo. Ragho has said that he 
passed on this request to a woman called 
Deomat, said to be the mistress of Lohra 
mentioned above. Deomat made arrange- 
ments with Phulo, who came to the Kunti 
mela with her relatives on May 15. Some 
time after mid-night Phulo slipped away 
from the mela with Deomat and Ragho and 
joined Jalaluddin: in a field, where Jalal- 
uddin proceeded to have sexual intereourse 
with Phulo. In the meantime the five ac- 
cused reached the spot by another route 
and found Jalaluddin in, flagrante delicto 
and killed him with deadly weapons. Ra- 
gho and Deomat claimed that they had 
remained within a short distance of the 
place where Jalaluddin was having sexual 
intercourse with Phulo, and to have seen 
the murder committed, They were the 
only professing eye-witnesses, and the 
learned Judicial Commissioner has disbe- 
lieved them both for reasons which appear 
to be excellent. 


As there was no other evidence against the 
. other four accused (Lohra and others) the 
learned Judicial Commissioner has acquit- 
ted them. But he has convicted Sanika on 
what is left of the evidence, that is to say 
(a) a statement which Phulo made before 
the Sub-Divisional Magistrate of Khunti 
under s. 164, Criminal Procedure, on May 
20, and (b) the discovery of certain blood 
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stained articles in Sanika’s house on May 


7. ; 

Phulo in her statement of May 20, des- 
cribed how she had been procured’ by 
Deomat for the Constable’s pleasure, and 
how she had gone to the field with the 
Constable. She further stated that while 
sexual intercourse was still going on some 
persons, including Sanika, appeared on the 
scene, whereupon the Constable told her to 
run away and she ran back to the melą, 
As she was running away, she heard the 
Constable cry out “come here, they are 
cutting me.” The learned Judicial Com- 
missioner has reproduced Phulo’s statement 
in full in the course of his judgment, and 
has come to the conclusion that: 

“this statement should be accepted as an alto- 
gether reliable account of what happened onthe 
night of the occurrence,” 

When Phulo was brought before the 
Committing Magistrate, the Court Sub- 
Inspector at once declared her hostile and 
got the Magistrate’s permission to cross- 
examine her. It does not appear why the 
Magistrate allowed this before Phulo 
had made any statements detrimental to 
the prosecution case. However, when 
ercss-examined by the Court Sub-Inspector 
she said that her previous statement re- 
corded under s. 164, Criminal Procedure 
Code, was untrue, and had been induced by 
threats of assault made by the Police Sub- 
Inspector. Before the Judicial Commis- ' 
sioner, Phulo said that she did not know 
the Constable and was not present with 
him when he was murdered, and that the 
Sub-Inspector had tutored her at the Police: 
Station to make a false statement. 


Even if we could take Phulo’s statement 
recorded under s. 164 as it stands, I would 
be most reluctant to take it as a reliable ac- 
count of what had happened during the night 
of May 15-16. There is nothing on record 
to show where or in what circumstances the 
Sub-Divisional Magistrate recorded Phulo's 
statement under s.154 or whether any 
Police Officer was present when she made 
that statement. It would appear that in 
the first instance Phulo was threatened as an 
accused in the case, because we 
find in the evidence of John Lucas 
(P. W. No, 6) that he saw Phulo in the 
thana lock up at Kbunti. Phulo's story 
about her assignation with the constable 
may be true, but what guranteo is therc 
that her mention of Sanika as one of the 
Constable's assailants is correct? Her 
statement recorded under: s. 164, Criminal 
Procedure Code, was not recorded in the 
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presence of Sanika, so she could say what 
she liked against him. For all we know 
she may have named Sanika merely to 
divert suspicion from her own husband, 
who issaid to have been present at the 
mela and would be the proper person to take 
vengeance for any adultery committed by 
Or with her. Strangely enough the husband 
-has.not been called to the witness box, 
though one would have supposed that his 
evidence would be of some importance. 

“There is another serious objection to this 
part of the evidence, and thatis that it is 
quite, , inadmissible as substantive evi- 
dence against Sanika. The learned 
Judicial Commissioner has admitted 
Phulo’s earliest statement under s. 157 of 
the Evidence Act, and that he was entitled 
todo, But a former statement admitted 
under-s: 157 can only be used to corroborate 
the statement of a witness. In the present 
caseit was sought to contradict Phulo by 
her former statement. She stood con- 
tradicted thereby, and that fact was 
calculated to discredit the evidence which 
she gave in the Judicial Commissioner's 
Court. But the Judicial Commissioner 
could not use Phulo’s former statement as 
substantive evidence against Sanika. If 
any authority is réquired for this it may be 
found in the observations of the Allahabad 
High Court in the case of Bishen Datt v. 
Emperor (1) 

As for the blood stained articles found 
in Sanika’s house, they were four in number 
viz, Ex. XIV gamcha, Ex.. XVI Chadar, 
Ex. VI sword-sheath, Ex. XV Chadar. It 
appears from the Chemical Examiner's 
Report that stains of human blood were 
detected on Exs. XIV and XVI. Onthe 
other two Exs. VI and XV stains of blood 
were found, but the stains being disinte- 
grated the Chemical Examiner could not 
determine the origin of the blood. É 

The Judicial Commissioner did not 
question Sanika so as to enable him to 
explain the circumstances appearing in 
evidence against him, as_ required by 
s. 342, Criminal Procedure Code. But I 


find that the Committing Magistrate 
questioned Sanika about these blood 
stained articles, and Sanika admitted 
ownership of the sword-sheath “only. 


Regarding the cloths, Exs. XV and XVI, he 
` said that they belonged to his mother and 
sister-in-law who hve in his house. It 
appears from the evidence of Kapil Goala 
(P. W.. No. 19) that when the Sub-Inspector 
searched Sanika’s house, Sanika’s mother 
. 41) 165 Ind, Cas. 677; A 1 R.1927 All. 705, 
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and wife were present and Sanika’? 
mother hada bleading wound on her leg' 
As these women were. living in Sanika’s 
house at the time the blood stains, found 
on these clothes might be due to the mother’s 
open wound, or they might be the result of 
“the curse of Eve”. 

As the learned Judicial Commissioner has 
remarked, there is practically no other 
evidence against Sanika. Sanika is the 
orderly of the chaukidari Officer at Khunti. 
When asked to account for his movements 
on May 15 he stated that he was at Court 
till 5 r. m. remained at home all night, and 
went to tbe fair at 7 a.m. He did not call 
But his story is 
corioborated to a certain extent by John 
Lucas who says that he saw Sanika and 
Lohra coming on cycles from the direction 
of the fair at 9-30 a.m. on the 16th. The 
witness Ragho stated that Sanika came to 
his house at 7 a. m.and washed two blood 
stained weapons there. But this. evidence 
was rejected by the Judicial Commissioner 
as unworthy of credit. In my opinion there 
is no sufficient evidence to support the con- 
vigtion of Sanika Munda under s. 302, 
Indian Penal Code. I would, therefore, 
allow the appeal and set aside the convic- 
tion and sentence and acquit Sanika 
Munda. 

Before leaving this case I think I should 
notice the following remarks with which 
the learned Judicial Commissioner has con- 
cluded his judgment. 

“i must admit that | have come to the finding 
regarding Sanika, accused, after much anxious 
deliberation for the evidence against him has been 
unusually conflicting throughout. In coming toit I 


have also been acutely conscious of the danger of bas- 
ing his conviction onthe residue of tlie prosecution 


.case after so much has been rejected as falee and 


fabricated. Forthe reasons already given, however, 
I am of the opinion that this finding 1s, nevertheless, 
in accordance with the evidence on the record, 
though itis with a feeling of intense relief that l 
am now ableto refer thiscase to the Hon'ble High 
Court for confirmation of the sentence which Iam 
now obliged under the law to pass”. : 


Iam not quite clear what the learned 
Judicial Commissioner meant by these 
remarks. But if he meant that he was 
intensely relieved to ke able to shift the 
responsibility for hanging Sanika Munda 
on to this Court, then I think he is under 
some misconception about his duty as a 
Sessions Judge. A conviction under s. 302, 
Indian Penal Code should not be made, 
because the Court is morally convinced of 
the guilt of the accused but only when there 
is good and sufficient evidence to support 
such convietion. And the 1esponsibility. 
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for a conviction (or acquittal) must rest 
principally upon the Sessions Judge, because 
he has the advantage of seeing and hearing 
the witnesses face to face; whereas this 
Court has perforce to be content with seeing 
the Judge’s record only. If the learned 
Judicial Commissioner felt qualms about 
the case, he should have given Sanika the 
benefit of doubt and acquitted him. 
Muhammad Noor, J.—I agree. 


D. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Suit No. 2400 of 1930 
January 10, 1934 
. Roy, J. | 
- NILADRI NATH MUKHERJEE AND 
OTHERS—PLAINTIFES 


i VETSUS 
SATIS CHANDRA MUKHERJEE AND 
ANOTHER—DEFENDANTS i 

Wil— Construction — Bequest by implication—Pro- 
vision that wife isto become owner of movables and 
that copyright in books should be considered movables 
—Beguest of copyright, if made—Copyright—Suit for 
damages for infringement of—Co-owner made de- 
fendant on ground that he gave license for which he 
had no authority to |defendant No 1—Suit against 
co-owner, if maintainable—Limitation Act (IK of 
1908), Schk. I, Art. 40 —Infringement of copyright— 
Compensation for period within three years prior to the 
suit, if barred. 

An erroneous recital in a will amounting to a 
declaration that the testator supposed thata party 
referred toin the will, willbe full owner, is no 
evidence of an intention to give by the will and can- 
not he D as a bequest by implication. [p. 837, 
col. 

[English Case-law discussed. | 

A will provided ‘on my demise my wife shall be- 
come full (absolute) owner of entire movable pro- 
perties according to law. Consequently there is no 
necessity of any will in respect of the same also, 
The copyright ia my books is reckoned among 
movable propêrties:" 


Held, that on a true construction, there was no 


bequest of the copyright in the books by the will - 


either expressly or by implication. 

Where in asuit for damages for infringement of 
copyright a co-owner was made defendant No, 2 on 
the ground that he gave a license to defendant No. 1 
to print, publish and sell the books and that the co- 
owner had no authority to do it: 

Held, that no order could be passed against defen- 
dant No.2 for an account of the money received by 
him and the suit must be dismissed as without any 
eause of action. A 

A claim to recover compensation in respect of in- 
fringement of copyright fora period within three 
years prior to the suit is not barred. 


Messrs. S. B. Sinha and S. N. Rudra, for 
the Plaintiffs. 

Messrs. H. D. Bose, 8, R. Das Gupta, S. 
C. Roy Chowdhry and U. C. Lala, for the 
Defendants. 

Judgment:.—The plaintifs are grand- 
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sons of the late Rai Bahadir Bankim 
Chandra Chatterjee, the well-known Bengali 
author and novelist, being the sons of his 
daughter Sreemati Nilabja Kumari Debi 
who died sometime in’ November 1910. 
The second defendant is the sole surviving 
son of another daughter of the late Rat 
Bahadur Sreemati Sarat Kumari Debi who 
died on December 17, 1927. The first de- 
fendant is the proprietor of the Basumati 
and the’Basumati Press and carried. on 
business as a book-seller and publisher in 
Calcutta. The plaintiffs claim that they 
along with the second defendant became 
the owners of the copyright in ceértain 
books of the late Rai Bahadur Bankim 
Chandra Chatterjee on the death of Sarat 
Kumari Debi and they complain in this 
suit of an infringement of their copyright 
by the first defendant on and from De- 
cember 23, 1927. The only allegation 
made against the second defendant in the 
plaint upon which it might be suggested 
gome relief could be claimed against the 
second defendant is to. be found in para, 7. 
That paragraph runs as follows : 

“The first defendant alleges that he has obtained 
licence from the second defendant to print, publish 
and sell the said books. The plaintiffs do not admit 
that the said licence was given but if it was 
given, in fact, they contend that the second defend- 
ant had and has no authority to grant the said 
licence without the consent of the plaintiffs.” 

The learned Advocate for the second 
defendant has contended thatthe plaint as 
framed discloses no cause of action against 
his client and the suit should be dismissed 
as against him. It was submitted by 
Counsel for the plaintiffs that on his present 
plaint he was entitled to ask for. an ac- 
count from the second defendant of the 
moneys which the seconddefendant had 
obtained from the first defendant by 
granting the licence mentioned in the 
plaint to the first defendant. In my view, 
the plaintiffs cannot obtain any decree in 
this suit against the second defendant for 
an account of the moneys realised by him 
from the first defendant against whom the 
plaintiffs claim damages for infringement. 
It is true that in prayer (d) of the plaint 
the plaintiffs have claimed discovery, ac- 
counts and inquries as to damages against 
the first and second defendants but] do. 
not think any foundation has been laid 
in the plaint for any claim for an account 
of the moneys realised by the second de- 
fendant from the tirst defendant. The 
suit must, therefore, be dismissed against 
the second defendant. - The first defendant 
has challenged the title of the plaintifs . 
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to the copyright in the books and the 
‘first. issue 'raised by the learned Counsel 
-for the first defendant namely ‘Have the 
‘plaintiffs any interest in the copyright of 
-any- of the bocks mentioncd in the plaint?” 
“is the really important issue for decision. 
‘Fhe plaintiffs claim title io the copyright 
in the books by inheritence and it is 
‘conceded that if by his will dated May 23, 
‘4890, the late Rai Bahadur Bankim Chandra 
‘Chatterjee had made no testamentary dis- 


‘position of the copyright in bis books in- 


‘favour cf his widow Sreemati Rajluckshmi 
Debi, the plaintifis and the second defend- 
‘ant jointly became ibe owners of the 
-copy-right on the death of Sreemati Sarat 
‘Kumari Debi. There is no dispute about 
-the facts in the case. Rai Bahadur 
Bankim -Chandra Chatierjee died on 
“April 8, 1694, leaving a will, dated May 23, 
1880. He left him surviving his widow 
Sreemati Rajluckehmi Debi and his two 
daughters Srimati_ Sarat Kumari Debi and 
Sreemati Nilabja Kumari Debi. Letters of 
-Administration to the estate of Bankim 
Chandra Chatterjee with copy of the will 
annexed were granted to Sreemati Rajluc- 
‘kshmi Debi on July 21, 1894. In Nov- 
ember 1910, Nilabja Kumari Debi died 
Jeaving ker three sons, the present plaintifis. 
-On August 19, 1919, Sreemati Rajluckshmi 
‘Debi died. By her will daled September 2, 
1694, and her Ccdicil dated March 10, 1907, 
‘probate whereof were | granted by tbis 
‘Covit cn November 25, 1920, Sreemati 
‘Rajluckshmi Debi bequeathed the copyright 
‘in her husband’s books-to her daughter 
Sreemait Sarat Kumari Debi. Rajlucksbmi 
‘Debi claimed to have got the copyright 
in the books herself by a bequest under 
‘the -will of Bankim Chandra Chatterjee. 
-On September 19, 1926, Sarat Kumari by 
a iegistered deed made a gift of ihe 
oes in the bcoks to the second defen- 
‘dant. : 

On December 17, 1927, Sreemati Sarat 
Kumari died leaving the eecond defendant 
'Brojendu Sunder Banerjee, her only 
surviving son, and as I have already said, 
‘the plaintiffs claim -ihat cn the death of 
Sreematt Sarat Kumari Debi they became 
the owners of ihe copyright in the books 
alung with Brojendu. On December 27, 
‘1927, Mr. D. N. Gupta, a Solicitor, acting 
‘under instructicns from the plaintifs wrote 
and addressed a letter to defendant No. 1 
informing him that the plaintiffs had 
become entitled jointly ‘with Brojendu to 
‘all the properties beloning to the estate 
of: the late Rai Bahadur Bankim Chandra 
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Chatterjee including the copyright in his 
books and requesting him not to make 
any payment io the second defendant in 
respect of the -books without notice to the 
plaintiffs. It appears that the first de- 
fendant has been printing and publishing 
the books of Rai Bahadur Bankim Chandra 
Chatterjee for some time past pursuant to 
arrangements made with Sreemati Rajluc- 
kshmi Debi and Sreemati Sarat Kumai 
Debi. After the letter of “December 22, 
1927, certain further letters passed between 
ihe Solicitors of the plaintiffs and the 
Solicitors of the second defendant to which 
no specific reference need be made. On 
April 4, «1928, there was an agreement 
between the first defendant and the 
second defendant where by the first 
defendant was given a licence to print 
and publish the books mentioned in 
the plaint except - the five hooks spe- 
cifically referred to in para. 5 of the 
written stalement. © On December 18, 1930, 
the present suit was filed. The publication 
of the books by the first defendant from and 
after December 23, 1927, has been complained 
of as an infringement of the plaintiffs’ 
rights. It is not disputed that if by the 
will of Rai ‘Bahadur Bankim Chandra 
Chatterjee the copyright in the books had 
not been bequeathed to Rajluckshmi Debi, 
the plaintiffs are rightly the owners 
of the copyight along with the second 
defendant. The question for determination 
therefore is whether or nol on a proper 
construction of the will of Rai Bahadur 
Bankim Chandra Chatterjee there was a 


testamentary disposition of the copyright 


in the books mentioned in the plaint in 
favour of his widow Rajluckshmi Debi, 
Learned Counsel for the plaintiffs has 
submitted that there are no wordsin the 
will indicating that the testator intended 
to make a gift of his movable properties 
or the copyright in his bcoks by his will 
and that on the contrary the terms of 
cl. 3 of the will made it clear that the 
testator did not consider it necessary to 
make any testamentary disposition in TES- 
pect of those properties. The testator in 
cl. 3, states that there -was no necessity 
to make any will in respect of the movable 
properties as on his demise his widow would 
become full owner of the movable properties 
under the law. The widow undoubtedly 
under the law would be the owner of the 
movable properties left by her husband 
though her powers cf disposal might be 
limited. Counsel for the first defendant 
has argued that the testator intended that 
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his widow should have an absolute estate 
with full power of disposal in her life- 
time and not simply a widow's estate in 
the movable properties, and as under the 
ordinary law she would have only a Hindu 
_ widow's estate the Court should hold that 
the testator by implication made an abso- 
lute.gift or bequest of the movable proper- 
ties including the copyright to his widow 
by his will. Counsel submitted that the 
testator must have been under the im- 
pression that under the ordinary law his 
widow would get an absolute estate in the 
movables with full power of disposal. I 
am by no means certain that the testator 
was under any such impression. It is true 
that in cl. 3 of the will the testator says 
that on his demise his wife would become 
full owner of his movable properties accord- 
ing to the law, but it is hardly possible 
to argue from those words by themselves 
that the testator must have thought that 
a Hindu widow has an absolute estate 
in movable properties with unlimited power 
of disposal. Be that as it may, what I 
have to ascertain is whether the testator 
by his will made a gift of the copyright 
in his books in favour of his wife either 
by express words or by implication. Learned 
Counsel on behalf of the plaintiff has cited 
various reported cases in which the ques- 
tion as to whether in the particular wills 
concerned there was a gift or bequest by 
implication cr not had been considered 
and discussed. He has also drawn my 
attention to certain passagesiin Jarman 
on Wills (7th Ed. at pp. 597, 600) I need 
however only refer to the case of Adams 
y. Adams (1) in which Vice-Chancellor 
Wigram laid down the principle of con- 
struction in these words: 

“The. question in all these cases is whether the 
testator has actually made any gift; and the gift, 
if there be any, must be found either in express 
words or by implication, Where a testator, in one 
part of his will has recited that he had given a 
legacy to a certain person, but it has not appeared 
that any legacy was given, the Court hag taken 
the recital as conclusive evidence of an inlention 
to give by the will, and fastening upon it, has 
given to the erroneous recital the affect of en 
actual gift. Whera however the testator says that 
only which amounts to a declaration that he sup- 
poses that a party who is referred to has an 
interest independent of the will, such a recital is 
no evidence of an intention to give by the will, 
and cannot be treated as a gift by implication, 
The distinction between the two cases is marked 
and obvious. In the former, the erroneous recital 
ig evidence of an intention to give by the will, 
inadvertently not expressed”, 


- (1) (1842) 1 Hare 537; 6 Jur. 681; 11 L J Ch. 305; 
58 R R 181. = ee 
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In the matter, as it is expressed by 
Mr. Jarman: . $ 

“Such resitals do not in general amount to a’ 
devisa; for, as the testator evidently conceived: that- 
the parson referred to possessed a title independently. 
of his own, he does not intend to make an actual 
disposition in favour of such pereon.” 

The other cases cited were Wright v. 
Wavell (2), Wilson v. Morley (3), Hall v. 
Lietch (4), In re: Rowe Pike v. Hamlyn 
(5) and Haverty v. Curtis (6). The prin- 
ciple laid down in the case of Adams v. 
Adams (1) has not been disputed in any 
of the cases cited. After carefully con- 
sidering the matter I have come to the 
conclusion that the testator did not expressly 
or by implication make a gift by his will 
of the copyrights in the books to his widow 
Rajluckshmi Debi. That being my view, 
it follows that the copyright in the books 
formed part.of the undisposed of residue 
and that the plaintiffs on the death of 
Sreemati Sarat Kumari Debi on December 
17, 1927, became entitled to the copyright 
in the books along with the second de- 
fendant Brojendu Sunder Banerjee. That 
disposes of the first two issues raised by 
Counsel for the first defendant Satis 
Chandra Mukherjee. An issue was raised 
by Counsel for the first defendant as to 
the maintainability of the suit and it was 
argued that having regard to the fact that 
the plaintiffs did not claim in their plaint 
any declaration of title to property, the 
present suit was not. maintainable. I do 
not think there is any force in this argu- 
ment and I decide the issue in favour of the 
plaintiffs. There was a further issue as 
to limitation, but as Counsel for‘the plain- 
tiffs did not make any claim in respect of 
any infringement priorto three years before 
suit, the plea of limitation was not pressed; 
and I do not think there was any sub- 
stance in the point. As regards the second - 
defendant, I have already held that the 
plaintiffs are nob entitled to any decree 
against him on the plaint as framed. That 
disposes of all the issues except the issue 
as to the exact reliefs that the plaintiffs are 
entitled to It was not disputed that if the 
title of the plaintiffs to the copyright in 
the books were established there had been. 
an infringement of copyright excapt with 
reference to the five books mentioned in 


(2) (1689) 3 Leving 25). 
(3) 8 7) 5 Ch. D 776,46 LJ Ch 790; 25 W R 699; 


26L T 731. 5 
9 Eq. 376518 W R 423; 23 LT 


(4) (187) 
298.. 

(5) (1593) 1 Oh.133; 67 L JON 87; 46 WR 357; 
17 L 475. ne a oe 


` (6, (1895) 1 Ir, R 23. 
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para. 5 of the written statement. Coun- 
sel for the plaintifishas given up the claim 
in respect of those five books. Counsel for 
the first defendant has conceded that there 
‘should be a reference as to damages and 
that an enquiry should be directed to ascer- 
tain the profits made by the first defendant 
by the publication and sale of the books 
mentioned in the plaint except the five 
books mentioned in para. 5 ofthe written 
statement and that the plaintiffs should 
get 3/4ths share of the profits. There will 
therefore be a reference to such officer 
as the Registrar may appoint. Counsel 
for the plaintiffs has in addition asked for 
an injunction in terms of prayer (c) of the 
plaint and for an order in terms of prayer 
(b) of the plaint and for discovery in terms 
of prayer (d) of the plaint against the 
first defendant. I think the plaintiffs are 
entitled to these orders and I make a 
decree accordingly. The plaintiffs will 
have the cost of the suit against the first 
- defendant. As regards the second defen- 
dant, the suit as I have already said 
will be dismissed but I do not think in 
the circumstances of this case, and par- 
ticularly having regard to the written 
statement filed by him in the suit, I 
should make an order for costs in favour 
of the second defendant against the 
plaintiffs. 
D. Order accordingly. 





_ PATNA HIGH COURT 
Civil Revision No. 247 of 1934 
October 6, 1934 
pi | AGARWALA, J. 
KANHATYA LAL KISHORILAL— 
PETITIONER 
VETSUS 
4 SHOALAL CHOWTHMALL 
— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), Sch. II, 
paras. 16 11) (2), 15— Decree passed on award—When 
can be challenged— Same Pleader for all defendants— 
Pleader signing agreement to refer—Award, validity— 
Appeal, if lies—Misconduct of arbitrator— Question 
to be decided by trial Court. 

The only groundson which a decree passed on an 
award can be challenged are on the grounds of the 
decree being in excess of or not in accordance with 
the award, that is to say, whatis open to challenge 
is notthe award but the decree, 

‘Where one and thesame Pleader is acting for all 
the defendants and be has the power to enter into a 
compromise and in signing the agreement to refer he 
has not stated that he was signing only on bebalf 
of scme of the defendants and none of the defendants 
has taken any exception to the arbitration proceedings, 
all the defendants: must be held to have been parties 
tọ the agreement and there is no ground on which 
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the validity of the agreement to refer or the award 
can be challenged and hence there is noright of 
appeal from the decree on the award even if it be 
assumed that an appeal lies in the case of a decree 
passed after an invalid reference, 

An arbitrator should proceed in a proper manuer 
in his investigation and should take the evidence in 
the presence of the parties. And whether his con- 
duct amounts to such misconduct as to vitiate the 
award is a question which has to be decided by the 
Court which has considered it under para. 15. , 

C. k. from an order of the Special 
Subordinate Judge of Ranchi, dated 
March 16, 1934, affirming that of the Munsif 
of Ranchi, dated September 9, 1933. 

Mr. Rajkishore Prasad, for the 
tioner. 


Mr. L.. K. Chaudhary, forthe Opposite 
Party. 


Peti- 


Judgment.—The plaintiff-petitioner 
instituted a suit against the defendants 
alleging that money was due from them to 
him on the basis of certain accounts. By 
a petition signed by the plaintiff and 
the Pleader of the defendants the matter 
was referred to arbitration. The arbitrator 
made his award having found that nothing 
was due from the defendants to the 
plaintiff. Thereupon the plaintiff under 
para. 15 (1) (a) of Sch. 11 of the Code of 
Civil Procedure objected to the award on 
the ground of misconduct of the arbitrator, 
and challenged the validity of the reference. 
The objection was overruled and the Court 
then proceeded under para. 16 to pronounce 
judgment in accordance with the award. 
The plaintiff appealed to the Judicial Com- 
missioner of Ranchi who held that under 
(2) cf paia. 16 the appeal was incompetent. 
The plaintiff piefers this application in 
civil 1evision and ccutends that the appeal 
should have been heard by the Cou:t below 
and disposed of on its merits. a 

The question, therefore, is whether. a 
appeal lay to-the Court below frem the 
order of the frst Court under para. 16 (1). 

The second clause of that paragraph is 
as follows: 


“Upon the judgment so pronounced a decree shall 
follow and no appeal shall lie from such decree 
except in co far as the decree is in excess of, or not 
inaccordance with the award”, 


It is quite clear frcm this sub-section 
that ihe only grounds on whicha decree 
passed on an award can be challenged are 
on the grounds of the decree being in 
excess ot or nob in accordance with the 
award, that is to say, whatis open to 
challenge is not the award but the decree. 
It is argued, however, that if the decree is 
based on an award which has been madeon 
an invalid 1eference the decree and the 
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award and the reference all being invalid 
an appeal lies. Cases on this point have 
been cited butit is not necessary to discuss 
those in view of the facts of the present 
case. Even accepting the contention of the 
applicant, for the purposes of this reference, 
it is obvious that no appeal would lie if 
the reference to arbitration inthe present 
case wasa valid reference. The only ground 
on. which the validity of the reference is 
challenged is that the agreement for 
reference was not signed by all the de- 
fendants. There were three defendants; 
one of these was a firm and the other de- 
fendants were partners in 
Pleader had heen appointed to defend the 
suit on behalf of all the defendants and 
his Vakalatnama conferred upon him a 
power. to compromise the suit. That 
Pleader signed the agreement to refer, as 
Pleader. It is contended that he did not 
state whether he was signing on behalf of 
one or .on behalf of all the defendantsand 
therefore it must not be assumed 
that he was signing on behalf 
of all the defendants, I am unable to 
agree with this contention. ‘There wasonly 
one Pleader acting for the defendants and 
he was acting for all of them and he 
had power to enter into a compromise. 
In signing the agreement to refer he did 
not state that he was signing on behalf 
of only some of the defendants, and none 
of the defendants took any exception to 
the arbitration proceedings. In ‘the cir- 
cumstances of the case it must be held 
that all the defendants were parties to 
the agreement to refer. There is, there- 
there, no ground on which the validity of 
the agreement to refer, or the award, can 
be challenged and accordiagly there was 
no right of appeal from the decree on the 
award even if it be assumed thatthe ap- 
plicant’s contention that an appeal lies 
in the case of a decree passed after an 
invalid reference. . 

The negt contention was that the arbi- 
trator misconducted. himself inasmuch 
as he appears to have asked a person 
certain questions relating to the accounts 
in the absence of the parties. An arbitrator 
should, of course, proceed in a proper 
manner in his investigation and should 
take the evidence in the presence of the 
partiés. But whether his conduct in the 
present case amounted to such misconduct 


as ‘to vitiate the award was a question ` 


which had to be decided by the Court which 
had considered it under para. 15. The 
Qourt had jurisdiction to- decide- whether 
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conduct amounted to 
misconduct or not. Whatever view is 
taken of the matter it dóes not help the 
present applicant in revision for no ques- . 
tion of jurisdition arises in respect of this 
aspect ofthe matter. : 
The application is accordingly dismissed 
with costs. | 
N. Application dismissed. 


. OUDH CHIEF COURT 
First Civil Appeal No, 21 of 1932 
October 5, 1934 hare) 
Srivastava, Actc. C.J. AND ZIA-UL-HASAN, J. 
SHEO DARSHAN SINGH AND oTHERS— 
PusinTIFFS—-APPELLANTS i 


versus 
Kr. MAHESHUR DAYAL AND OTHERS 


— DiFENDANTS—RESPONDENTS 

Transfer of Property Act (IV of 1882), s f9— 
Sale held before Act— 9. 99, if applies—Sale in 
contravention of s 9°—Wheiher void or voidable— 
Mortgage — Usufructuary mortgage guaranteeing 
profits—Deficiency in profits—Decree obtained before. 
termination of mortgage — Validity of decree— ` 
Civil Procedure Code (Act V of 1908), O. XXXII, 
r 3— Application for appointment of guardian ad 
litem—Omission to pass formal order—Whether 
fatal to suit—Executant of deed in suit—Whether 
can be appointed guardian ad litem— Guardian ad 
litem not contesting suit— Decree in suit, if invalid.~ ` 

Section 99, Transfer. of Property Act does not 
apply to sales held before the coming into force 
ofthe Act. Where a sale is held in contravention 
of the provisions of s. 99, the sale is not altogether 
void but only voidable and if no steps are taken 
to get the sale set aside within the period of limita- 
tion, i cannot be set aside afterwards. [p. 813, cols. 
1&2, 

Where under a‘usufructuary mortgage profits of 
the mortgaged property are guaranteed and the 
mortgagee obtains a decree for deficiency of profits 
before the termination of the mortgage, even grant- 
ing that the deficiency in profits was recoverable at 
the termination of the . mortgage, it is even then 
a debt payable by the mortgagors and the decree 
passed in the suit cannot be disregarded as invalid. 
Bonthi Damodram Chetty v, Bansilal Abeer Chand 
(1), relied on [p. €43, col. 1.] i 

Where in a suit, an application for appointment of 
a guardian ad litem is made and the guardian nomi- 
nated in the application is allowed to represent the 
minor at the trial, the mere . omission.of a formal 
order appointing the guardian is not fatal to, the 
suit, Ram Asray Singh v. Sheonandan Singh (8! and 
Sat Deo v. Jai Nath (9), relied on. tp. 844, col, 1 J 

A person cannot be said to be unfit to.be appointed 
as guardian ad litem of a minor merely because he 
is one of the executants of the deed on the basis 
which the suit is filed, Amin Chand v. Narsingh 
Narayan Singh (10), Madari v, Har Dayal (11) and 
Collector of Meerut v. Umrao Singh (12), relied 
on, |p 844, col 2.] 

The fact that a guardian ad litem properly ap- 
pointed did not contest a suit isno. ground far 
holding that the decree passed in the suit is invalid. 
Collector of Meerut v. Umrao Singh (12) and Parmesh- 
wari Pershad v. Narayan Singh (13), referred to [p. 

945, col. 1.] F er a arai 
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F.C. A. against the order of the Sub- 
wa of Sitapur, dated December 7, 

Messrs. K. N. Tandon, Guja Shanker, 
M. Wasim, and Ishuri Prasad, for the Ap- 
pellants. 

Messrs, Haidar Husain 
Harkanti, for the Respondents. 

Judgment.—This first, appeal arises out 
of a suit brought by the plaintiffe-appellants 
against the defendants-respondents in 
the Court of the Subordinate Judge 
of Sitapur for redemption of a twelve annas 
share in village Ramnagra and a nine 
annas share in village Bilwaiya. The 
mortgage-deed in question (Ex. 6 at p. 98, 
of the typed record) was executed by Fateh 
Singh and Arjun Singh on March 5, 
1872, in favour of Seth Raghubar Dayal, 


and ©. M. 


SHEO DARSHAN SINGH V. MAHESHOR DAYAL 


15210 ` 


predecessor-in-interest of the defendants- 
respondents, for a sum of Rs. 5,800, and 
related to the entire village of Ramnagra. 
This village as well as some others were 
under a prior mortgage to one Raja 
Farzand Ali Khan by a deed (Ex. Al, p. 200) 
executed by a certain Dalthamman Singh 
on Sawan Badi 12, 1262 F'asli corresponding 
to August 9, 1855, and asuin of Rs. 5,897 
was to be paid by Fateh Singh lo redeem 
Farzand Ali Khan’s mortgage (vide Exs. A3 
p. 206, AS p. 209, AG p. 221, AS p. 228 and 
A9 p. 230). It was for the purpose of 
redeeming Farzand Ali Khan’s mortgage 
that the mortgage of March 5, 1872, was 
made by Fateh Singh and Arjun Singh. 
The following pedigree will show the 
relationship of the plaintiffs-appellants with 
Fateh Singh and Arjun Singh ;— i 


PIRTHI SINGH 
| 


| 
Mathura Singh 

l 
Meharban Singh 


Newal Singh 





| 
Ohaitan Singh 
| 
Nand Kumar | 
Ishri Singh, Jaswant Singh 
| childless, widow 
| Musammat 
Fateh Singh Arjun Singh Moona 
| 
| Raghunandan Lachman Singh 
Kalka Singh Jang Behadur ae De ; elder ag 
| Singh childless | 
| younger son. Ganga Bakhah 
Dirbijai Singh | ingh, 
50 years ` | Plaintiff No.4 
| | 45 years. 
| | | 
Sheodarshan, Bharat Singh, Gajraj Singh, 
Singh, Plaintiff No. 2, Plaintiff No, 3, 
Plaintiff No.1, 47 years. 37 years, 
57 years. 
| 
| | | 
Sarabjit Inderjit Shiam Sunder Raja Bakhsh Jwala 
Singh, Singh, Singh, Singh, Bakhsh, 
Plaintifi No, 5 Plaintiff No. 6, Plaintiff No. 7, Plaintiff No.8, Plaintiff No, 9, 
25 years, 22 years. 20 years. 14 years, 10 years. 
It will be seen that while plaintiffs Nos. 1, (Ex. & p. 104). The mortgage was in 


2, 3, 5, 6,7, 8 and 9 have descended from 
Arjun Singh, plaintiff No. 4, is a grandson 
of Jaswant Singh, and uncle of Fateh Singh 
and Arjun Singh. It is admitted by parties 
that though the mortgage in question was 
made only by Fateh Singh and Arjun Singh, 
it was subsequently accepted Ly their 
uncles, Jaswant Singh, and Ishuri Singh, 
by an agreement dated August 4, 1872, 


respect of the Ramnagra property only and 
provided that the mortgagee would be put 
in possession of the mortgaged property 
but that so long as he was not put 
in possession of the property, he would be 
entitled to get interest at the rate of 
Rs. 1-8-0, per cent. per mensem and that 
after his being putin possession, the entire 
usufruct of the property would be enjoyed 


1934 


by him in lieu of interest. On March 6, 
1872, that is, on the very next day after the 
execution of the mortgage-deed, the mort- 
gagors executed an agreement guarantee- 
ing that the mortgagee would get profits 
amounting to Rs, 1,530, annually from the 
mortgaged property but that if the profits 
should fall short of this amount, the mort- 
gagee would be entitled to obtain posses- 
sion of so much of village Bilwaiya as would 
make up the deficiency in profits. This 
agreement is Ex. 7, and is typed at p. 101 


of the record. The mortgagee obtained’ 


possession of village Ramnagra in April 
1872, but found that the profits fell far short 
of the amount guaranteed by the agreement 
of March 6, 1872, and on August 5, 1872, we 
find Fateh Singh, Arjun Singh, Jaswant 
Singh and Ishri Singh admitting that there 
was a deficiency of Rs. 629, in respect of the 
profits of Rabi 1279 Fasli recoverable by the 
mortgagee and executinga mortgage-deed 
(Ex. A91 p. 347) for Rs. 3,000 in favour of 
Seth Raghubar Dayal hypothecating proper- 
ty in village Kundra, a hamlet of Bilwaiya. 
The deed shows that the mortgagee re- 
linquished a sum of Rs. 229, out of the 
deficiency due to him and that the mort- 
gagors borrowed another sum of Rs. 600, 
from him on the date of the deed. Exhibit 
A19, p. 236—proceedings of the Court of the 
Deputy Commissioner of Sitapur dated 
September 22, 1874—further show that on 
the date of the mortgage-deed, Ex. A91, the 
mortgagors took a lease of Ramnagra from 
the mortgagee benami in the names of 
certain Ishri and Birbalfor sixteen years— 
the period for which the mortgage of 
March 5, 1872, was made—and themselves 
stood sureties for the lessees. This lease, 
however, appears to have been given up by 
the mortgagors and it was cancelled by 
Court on September 23, 1873. 

After the cancellation of the lease, the 
mortgagee sued the mortgagors in Septem- 
ber 1874, for possession of village Bilwaiya 
in terms of the agreement of March 6, 1872, 
on the ground that the annual profits of 
Ramnagra amounted only to Rs. 225, so 
that there was a deficiency of Rs. 1305 a 
year in the profits (vide Ex. 9, the plaint 
in this suit, p. 106). This suit was decreed 
by the Deputy Commissioner on Decem- 
ber 38, 1874, and the mortgagee was 
awarded possession over twelve annas of 
village Bilwaiya (vide Ex. 10, p. 108 and 
Exs. Al44 and A23 not typed). It was 
thus that the mortgagee came into- posses- 
sion of twelve annas of village Bilwaiya 
out of which the plaintiffs-appellants sued 
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to redeem nine annas, excluding Fateh 
Singh’s share. The latter's share in both 
the villages was sold by auction in Janu- 
ary 1878 and purchased by one Muhammad 
Sadiq (vide Ex. A39 p. 256) and Muham- 
mad Sadiq sold it to Seth Raghubar Dayal 
by a sale deed dated November 11, 1878, 
(Ex. A10, p. 258)" As Seth Raghubar Dayal - 
became owner of the equity of redemption of 
Fateh Singh's share in Ramnagra also, the 
plaintiffs have excluded his four annas 
share from the suit. 

The main defence to the suit was that 
the plaintiffs were not entitled to redeem 
as their right of redemption had been ex- 
tinguished by Seth Raghubar Dayal pur- 
chasing the equity of redemption on both 
the properties. The defendants also set 
up certain deeds of further charge executed 
by Arjun Singh, Jaswant Singh and Ishri 
Singh (Exs. A139 to A143 at pp. 451 to 457) 
and pleaded that in any case the plaintiffs 
were not entitled to redeem the property in 
question without paying the amounts due 
on these deeds, 3 

Now the mortgagees-defendants claim to 
have acquired the equity of redemption in 
the mortgaged property will be explained by 
the following facts :— 

The mortgagee, Seth Raghubar Dayal, 
brought a suit against Fateh Singh, Arjun 
Singh, Ishri Singh and Jaswant Singh, 
for recovery of Rs. 760-12-0 in regard to. 
the deficiency of profits of Ramnagra prop- 
erty for the year 1281 Fasli (vide the plaint 
dated August .19, 1875, Ex. 11, p. 113). 
This suit was decreed on January 26, 1876, 
fora sum of Rs. 645-11-0 against Arjun 
Singh, Ishri Singh and Jaswant Singh, 
only as Fateh Singh, appears to have paid 
his share of the liability (vide Exs. A26, 
p. 244 and 12 p. 115). On August 29, 1876, 
Seth Raghubar Dayal, applied for execu- 


tion of his decree against Jaswant 
Singh and [shri Singh’ only as both 
Arjun Singh and Fateh Singh had 


paid their shares of the liability by exe- 
cuting bonds and prayed for attach- 
ment and sale of Jaswant Singh and Ishri 
Singh’s share in Ramnagra (vide Ex. 13 
p. 117). The sale of eight annas of 
Ramnagra belonging to Jaswant Singh 
and Fshri Singh was thereupon held on 
December 22, 1877 and purchased by Seth 
Raghubar Dayal himself ‘(vide the sale 
certificate dated January 22, 1878, Er. 
A33p. 251). It is thus that Seth Raghubar 
Dayal is said to have acquired the equity 
of redemption in eight annas of village 
Ramnagra, 
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The remaining four annas of Ramnagra 
and twelve annas of Rilwaiya are said to 
have been acquired by Seth Raghubar 
Dayal in the following manner. 

On December 15,1480, Jaswant Singh, 
Ishri Singh and Arjun Singh executed 
a mortgage-deed (Ex. 21, p. 128) in respect 

-of village Aluiya infavour of one Guman 
Singh for a sum of Rs. 5,000. Two days 
later, that is, on December 17, 1880, these 
three persons executed a deed of further 
ae (Ex. 22, p. 134), in favour of Guinan 
Singh for another sum of Rs. 5,000. This 
deed provided that it shall form part of the 
deed of December 15, 1880, and stated 
that it was executed separately as a single 
stamp paper worth Rs. 100 could not be 
had and further provided that the condi- 
tions of the mortgage of December 15 would 
apply to this transaction also. On October 
27, 1881, Arjun Singh alone executed a 
mortgage-deed (Ex. 23, p. 137) for Rs. 2,500 
in favour of Guman Singh mortgaging 
his share in Aluiya and alsoa four annas 
share in village Bilwaiya. On October 
9,1882 by which time Jaswant Singh 
appears tohave died, Ishri Singh, Jaswant 
Singh’s widow Musammat Moona, as mother 
and guardian of her minor sons Raghu- 
nandan Singh and Lachman Singh, executed 
a mortgage-deed for Rs. ?,600 in favour 
of Guman Singh mortgaging property 
vin villages;Aluiya and Bilwaiya (vide Ex. 24 
p. 140,. Again on August 24, 1883, Arjun 
Singh alone executed -a deed of further 
charge (Ex. 25, p. 145) in favour of Guman 
Singh for a sum of Rs. 875 that had 
accrued due on account of interest on the 
deeds of December 15, Ist0 and October 27, 
1881. All these five deeds were sold by 
Guman Singh to Seth Raghubar Dayal 
on November 18, 1886 by a sale deed 
(Ex. 26, p. 196) in lieu of Rs. 22,500. As the 
deeds of December 15 and December 17, 
1880 (Exs. 21 and 22) executed by Arjun 
Singh, Ishri Singh and Jaswant Singh 
provided that the interest due would be 
paid every year inthe month of Jeth and 
that in case of default the mortgagee would 
be entitled to take possession of the 
mortgaged property and appropriate pro- 
fits in lieu of interest. Seth Raghubar 
Dayal brought a suit on July 14, 1887, 
for possession as morigagee of twelve 
annas zamindari share in village Aluiya 
against Arjun Singh, Ishri Singh, Musammat 
Moona, widow of Jaswant Singh and Lach- 
man Singh minor sonof Jaswant Singh 
(Raghunandan Singh the other son of 
Jaswant Singh having died by this 
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time). The plaint inthis suit is Ex. 33 
and is typed at p. 150o0f the record. This 
suit was decreed by the District Judge of 
Sitapur on January 31, 1888 and Seth 
Raghubar Dayal was awarded a decree 
for possession of the property mentioned 
in two mortgage deeds of December 15 and 
17, 1880 and for Rs. 1,116-8-0 costs (vide 
Ex. A 47, p. 265, judgment and Ex. A43, 
p. 270, decree). In execution of this decree 
for costs, Seth Raghubar Dayal by this 
application dated March 1, 1889 (Ex. A52, ` 
p. 277) prayed for attachment and sale of ` 
four annas of Ramnagra and twelve annas 
of Bilwaiya besides other property. On 
September 26,13-8, Seth Raghubar Dayal 
applied for the mortgages held’ by him 
over the property sought to be sold, being 
notified (Hx. A53, p. 280). The order of the 
District Judge of Sitapur dated June 25, 
1891 (Ex. A 67, p. 297) shows that twelve 
annas of Bilwaiya and four annas of 
Ramnagra were sold by public auction 
as prayed by the decree-holder, on 
May 20, 1891 and that the sale was confirm- 
ed on June 23,1891. The, sale certificate 
issued to Seth Raghubar Daya] is Ex. A €8, 
p. 298 of the record anditis by virtue 
of this purchase that the defendants claimed 
to have acquired theequity of redemption, 
in the remaining four annas of Ramnagra 
and in twelve annas ot Bilwaiya. 

The learned Counsel for the appellants 
has raised various pleas with regard to 
both the sales in question. We take up the. 
saleof eight annas of Ramnagra held on 
December 20, 1377. 

With regard to this sale several objec- 
tions weretaken. The first was, that the 
argeement March 6, 1872 (Ex. /) only pro- 
vided that if the protits of Ramnagra pro- 
perty fell short of the samof R3. 1,530, the 
mortgagee would be entitled to ob- 
tain possession of a portion of village 
Bilwaiya and not that he would he entitled 
to recover the deficiency of profits from the 
mortgagors. This plea has in our opinion.- 
no force, The very fact that the mort- 
gagors by the agreement of March 6, 1872, 
guaranteed the realization by the mortgagee 
of asumofRs 1,530 a year shows.that 
they intended that the mortgagee would be 
entitled to recover this amount for each 
of the years during which the mortgage 
subsisted. Moreover, we have seen that on 
August 5, 1872 the mortgagors executed 
a mortgage-deed (Ex. A91) in respect of the 
deficiency of profits for 1279 Fasli and 
further that Arjun Singhand Fateh Singh 
paid their shares of the liability under the 


1934 


e aaa WT NGT 

decree obtained by the mortgagee for 
deficiency of profits of 1281 Fasli to the 
decree-holder-mortgagee out of Court. In 
these circumstances it cannot, in our opinion, 
be said that the mortgagors did not bind 
themselves to pay the deficiency of profits 
to the mortgagee. 

The second plea taken was that the suit 
brought by Seth Raghubar Dayal to recover 
the deficiency of profits for 1281 Fasli was 
premature and that the deficit in the pro- 
fits could have been claimed only at the 
time of redemption. This plea is also 
rebutted by the facts just referred to as 
well as by the circumstance that no-such 
plea appears to have been advanced by the 
defendants-mortgagors in the suit itself. 
Moreover, even granting that the deficiency 
in profits was recoverable at the termi- 
nation of the mortgage it was even then a 
debt payable bythe mortgugors and the 
decree passed in the suit cannot be disregard- 
ed as invalid: [vide Bonthi Damodram Chetty 
v. Bansilal Abeer Chand (1). 

Thethird plea was that 
question was confirmed inspite of the 
judgment-debtors showing willingness 
to deposit the decretal amount in Court. 
No doubt Ishri Singh and Jaswant Singh 
appear to have applied on January 16, 
1878, to Court for permission. to deposit 
the decretal amount (Ex. lë, p, 123) and 
that this offer was rejected by the Court 
(vide Ex. 20, p: 126}; but in view of the law 
asit stood atthe time the Court could not 
have granted the mortgagors’ application. 
There was no provision for setting aside a 
sale on deposit of the decretal amount 
within a monthfrom the date of sale, in 
the Code of Civil Procedure that was 
in force in 1877 and it was in 1904 only 
that ‘such a provision was incorporated 
in the Code as s. 310 A of the Code of Civil 
Procedure, 1882. 

Lastly, it was argued that the sale of 
December 22,1877, was in contravention 
of the provisions of s. 99 of the Transfer of 
Property Act (now O. XXXIV, r. 14 of the 
Code of Civil Procedure). The Transfer of 
Property Act was itself enacted in 1882, 
that “is, several years after the sale in 
question was held. No doubt in the case 
of Martand Baltrishna Bhat v, Dhondo 
Damodar Kulkarni (2), s. 99 of the Transfer 
of ‘Property Act was applied toa sale held 
before the Act came into force but that 
case was held to be no authority only afew 

(1) 111 Ind, Oas. 297; 51 M711; A I R 1928 Mad 
566; 55 M LJ 471; 28 L W 52L 
(2) 28 B 624, 


the sale in 
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years later, in the case of Gobindrao v. 
Waman 8. A. No. 474 of 1909 as was 
pointed out in the case of Siddeshwar 
Martand v. Ganpatrao Bhavrao Patil (3). 
Moreover a sale held in contravention of 
s. 99 of the Transfer of Property Act is not 
altogether void but only voidable and no 
steps having been taken by the appellants 
to get it set aside within limitation,it cannot 
be set aside now. 

We now come to the sale of four annas of 
Ramnagra and twelve annas of Bilwaiya 
held in 1891. It was on this part of his 
case that the learned Counsel for the 
appellants laid great stress, though he 
conceded that on the pleas taken by him, 
only the sale of the share of Lachhman 
Singh and not the entire sale can be 
impeached. His main contention was that 
as Lachhman Singh, who was a minor at 
the time of the suit of the mortgagee, was 
not properly represented in that suit, the 
decree and the consequent sale were 
nullities. It appears that in the suit (vide 
plaint Ex. 33, p. 150), Seth Raghubar Dayal 
nominated Ishri Singh, uncle of Lachhman 
Singh, minor, as his guardian ad litem. 
On ihe same date he put in an application 
(Ex 34, p. 153) praying that Ishri Singh be 
appointed guardian of Lachhman Singh as 
he ‘is probably his well-wisher”. On this 
the Court appears tohave issued summons 
to the defendant, Lachhman Singh, through 
his guardian, Ishri Singh, fixing August 
10, 1887 for the defendants’ appearance. On 
that date the defendants appeared and 
applied for adjournment which was granted 
and August 27, 1887 was fixed. On that 
date Ishri Singh made an application 
(vide Ex. 35, p. 154) saying that he did not 
want to act as guardian of Lachhman 
Singh, minor, and that Musammat Moona, 
mother of the minor, might be appointed 
as guardian for the suit. This application 
was rejected by the Court by its order of 
the same date (vide Ex. A-44, p. 262) on the 
ground that the application should have 
been made on the previous date and that 
it appeared to have been putin to delay 
the suit. After this no further steps 
appear to have been taken by Ishri Singh 
to get himself relieved of the guardianship 
of Lachhman Singh. On the other hand, we 
find him treated as his guaidian throughout 
the case up tothe time of the sale in question. 

Now, the learned Counsel for the appel- 
lants argues that as no formal order was 
made by the Court appointing [shri Singh 


(3. 96 Ind, Cas. 361; 50 B 331; 28 Bom. L R 588; AT 
R 1926 Bom 303 
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guardian ad litem of Lachhman Singh, as 
Ishri Singh had refused to act as guardian 
` and as Ishri Singh was not a proper person 
to be appointed as guardian of Lachhman 
Singh, he being one of the executants of 
the documents on which the suit was 
brought, Lachhman Singh was not re- 
presented in the suit and that therefore all 
proceedings against him were void. He 
has referred us to the cases of Ghulam 
Abbas v. Munna Lal (4), Abdul Karim v. 
Thakurdas Thakur (5), Hanuman Prasad v. 
Muhammad Ishaq (6) and Bhura Mal v. 
Har Kishen Das (7). We have considered 
these cases but in view of the special 
circumstances of this case, we are not pre- 
pared to hold that Lachhman Singh was 
not properly represented in the suit brought 
by Seth Raghubar Dayalon July 14, 1887. 
No doubt the Court does not appear to have 
passed a formal order on the plaintiff's 
application for the appvintment of Ishri 
Singh as guardian ad litem of Lachhman 
Singh but that was, in our opinion, only 
an irregularity and not an omission fatal 
to the suit. In the case of Ram Asray 
Singh v. Sheonandan Singh, 35 Ind. Oas. 
868 (8), a Full Bench of the Patna High 
Court held that where in a suit an applica» 
tion for appointment of a guardian ad litem 
is made and the guardian nominated in 
the application is allowed to represent the 
minor at the trial, the mere omission ofa 
formal order appointing the guardian is not 
fatal to the suit. A 
taken in Sat Deo v. Jai Nath (9). 

As for Ishri Singh’s refusal to act as 
Lachhman Singh's guardian, we have not 
been shown any authority for the contention 
that under the Code of Civil Procedure 
in force at the time, a guardian once ap- 
pointed had the option of retiring, or that it 
was incumbent on the Court to accept the 
resignation of a guardian after he had once 
been appointed. Moreover, in spite of his 
application of August 27, 1887, Ishri Singh 
does appear to have not only been treated 
as Lachhman Singh's guardian by the 
Court and parties throughout the suit and the 
subsequent proceedings but tohaveso treat- 
ed himself. Exhibits. A-46 p. 264, A-47 p. 265, 
A-48, p. 270, A-419, p. 273, A-50, p. 275, A-52, 


(4) 100 0321. 

(5) 113 Ind. Cas. 843; 55 O 1241; 320 W N 665; A I 
R 1928 Cal. 814. 

(6) 28 A 137; A W N 1905, 229; 2 A LJ 615. 

(7) 24 A 333, A W N 1902, 76. 

(8) 35 Ind. Cas, 868; 1 P L J 573; 1 PLW 35; 
(1917) Pat. 21. 

(9) 67 Ind. Oas. £08; 9 O L J 141; 4 U P LR (0) 
43; ATR 1922 Oudh 75. : 


SHEO DARSHAN SINGH V, MAHESHUR DAYAL 


similar view was 


15210. 


p. 277, A-132, p. 436, A-130, p. 432, A-31, p. 
434, A-133, p. 442, and A-59, p. 292 are all 
documents in which Ishri Singh was treated 
as guardian of Lachbman Singh by the 
Court and parties, while Ex. A-60, p. 294, is 
a petition of objection under s. 311 of the 
old Code of Civil Procedure which Arjun 
Singh and Ishri -Singh filed and in which 
Ishri Singh described himself as guardian 
of Lachhman Singh, minor. 

Then it was said that being one of the 
executants of the mortgage deeds on which 
the suit was brought, Ishri Singh could not 
act as guardian ad litem of Lachhman 
Singh. With this, too, we donot agree. In 
Amir Chand v. Narsingh Narayan: Singh 
(10) it was held that a minor cannot be 
held to have been not properly represented 
merely because the Court appointed, as his 
guardian ad litem, a person whose act was 
called in questionin the suit. In Madari 
v. Har Dayal (11) also it was held 
that a father was not an improper person 
to be appointed guardian ad. litem of his 
son notwithstanding that he had on behalf 
of the minor son executed the mortgage 
deed which was the subject of the suit. 
In the case of Collector of Meerut v. 
Umrao Singh (12) also where the suit was 
on mortgage deeds executed by the mother 
of the minor and the mother herself was 
appointed guardian of the minor, it was 
held that she was a fit and proper per- 
son to act as guardian of her minor son 
and that if the decrees were fairly obtained 
against the minor under her guardian- 
ship, they were binding. It cannot therefore 
be said that Ishri Singh was not a fit 
person to be appointed guardian ad litem 
of Lachhman Singh. 

Further, it was said that Ishri Singh did 
not defend the suit on behalfof Lachhman 
Singh and that thereby the latter was pre- 
judiced; but this, in all probability, was due 
to the fact that no real defence could be 
made to the suit. It was suggested that a 
defence of want of legal necessity for the 
mortgages, the subject of suit, could have 
been taken on behalf of Ishri Singh; but, 
in the first place, part cf the consider- 
ation being obviously valid, this plea could 
hardly be put forward in a suit brought 
for- possession as mortgagee and not for 
sale or foreclosure of the mortgaged pro- 
perty, and, in the second, in view of the 
fact that the family was over head and 
ears in debt (as shown by the recitals of 

(10) 11 O O 319. 


(11) 13 O O 158. 
(12) 29 Ind. Cas. 220; 13 A L J437. 
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Ex. 21), this plea even if taken had little 
chance of success. Moreover, the fact 
that a guardian ad litem properly appoint- 
ed did not contest a suit is no ground 
for holding that the decree was invalid 
vide Collector of Meerut v. Umrao Singh 
(12) and Parmeshwari Pershad Narayan 
Singh v. Sheo Dutt (18). Ishri Singh was, 
asa matter of fact, managing his minor 
nephew’s estate. Exhibit A-88 p. 333 is the 
plaint of a suit brought by Lachhman Singh 
in which he himself admitted that Ishri 
managed his estate. Exhibit A-80 p. 319 
is the plaint of another suit brought by 
Seth Reghubar Dayal against Lachhman 
Singh and others and in this also, Ishri 
Singh was nominated as guardian ad litem 
of Lachhman Singh and Ex. 3], p. 149, 
is the order appointing Ishri Singh guar- 
dian of Lachhman Singh but in this case 
Ishri Singh does not appear to have raised 
any objection to act as the guardian of 
Lachhman Singh. - 

In viewof what we have said above, we 
are clearly of opinion that Lachhman Singh 
was not at all prejudiced by the appoint- 
ment of Ishri Singh as his guardian ad 
litem and there are no grounds for holding 
that the decree obtained by Seth Raghu- 
bar Deyal was void as against Lachhman 
Singh. 

Ason the findings recorded above, the 
appeal must fail, we do not consider it 
necessary to go into the question as to 
how far the defendants-mortgagees can 
claim to be in adverse possession of the 
property in suit though there is ample 
evidence on the record to show that the 
plaintifis-appellants never contested the 
mortgagees’ right to remain in possession 
of the property in question by virtue of 
the sales of 1877 and 1891 before the 
present suit was filed. Similarly it is 
not necessary to consider the deeds of 
further charge relied on by the respondentis 
and about which they have filed cross- 
objections. 

The appeal is dismissed with costs and 
the lower Court’s decree confirmed. We 
make no order as to costs of the cross- 
objections which we leave undecided. 


N. Appeal dismissed. 
(13) 6 O Lı J 448. 
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PATNA HIGH COURT ` 
Appeal From Appellate Decree No. 1612 
of 1930 
October 6, 1934 
CourTNEY-TERRELL, CO. J. AND VARMA, J. 
RAMDEO SINGH— PLAINTIFF- 
APPELLANT 
versus 
KOMAL SINGH AND OTHERS—DEFSNDANT3 
—RESPONDENTS 
Landlord and tenant—Personal liability of tenant 
—Rehandar--Person who is not a tenant—Landlord 
if has personal remedy against him—Attachment 
of his personal and separate property—Legality of. 

The liability of a tenant is clear if the rela- 
tionship of‘landlord and tenant exists and if the 
plaintiff succeeds in getting a decree for rent he 
can pursue his remedy against the holding and 
furthermore, he can proceed against the tenant 
personally if he has any property over and above 
his interest in the holding; but as against a 
person who, as between him and the landlord 
is not a tenant'at all, he has no personal remedy 
except in so far as that person's interest in the 
tenancy is concerned which of course may be 
destroyed by the fact of the sale of the holding 
and the. landlord cannot proceed against him and 
attach his personal and separate property. Sukhdeo 
Prasad Narain Singh v. Madhusudan Prasad 
Narain Singh (Ijand Bhudaram v. Udai Narayan 
(2) referred to. 


A. from a decision of the District Judge 
of Gaya, dated July 19, 1930, confirming 
that of the Subordinate Judge of Gaye, 
dated June 29, 1929. ; 

- Messrs. S. M. Mullick, G. P. Sahi and 
Rajkishore Prasad, for the Appellant. 

Messrs. S. N. Rat and Ramnandan Prasad, 
for the Respondents, 

Courtney-Terrell, C. J.—This is an 
appeal from a decision of the District 
Judge of Gaya, confirming the judgment, 
of the Subordinate Judge in a suit by a 
minor for a declaration. 

It appears that the defendant was the 
landlord of certain land in which there 
were two khatas, No, 93 which was held by 
tenants on Nagdi rent and No. 94 which 
was held on bhaolt rent. The plaintiff 
was the rehandar of a certain fraction of 
the area of the khata No. 94. On previous 
occasions the landlord had to sue the 
tenants for rent and he made ita habit 
of joining the plaintiff, who is the rehandar, 
as a party to the suit (for reasons best 
known to himself but probably in order 
that the decree for the rent might be 
pronounced in the presence of the rehan- 
dar and bind him to the extent of res 
judicata or for any other suitable reason. 
On this particular occasion the landlord 
followed the same course and joined the 
rehandar as a party tothe suit. We have exa- 
mined the plaint in the rent suisand have 
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-seen that the plaintiff is joined merely in 
that capacity. The result of the suit was that 
a decree was granted which in form was 
against the “defendants” to the suit for the 
rent claimed. No precise differentiation is 
made between the positions of the respective 
defendants to that suit, the decree was 
merely passed against the “defendants.” 
In execution of that decree the landlord 
ignored the actual tenants and proceeded 
against the rehandar only, taking the at- 
titude that this was a joint and several 
decree against the whole of the defendants 
and he was entitled to execute it. He 
accordingly attached and sold in execu- 
tion part of the ancestral property of the 
rehandar which was quite separate from 
the land in respect of which the rent in 
the suit was claimed. He succeeded in 
selling the land and bought it in himself at 
the auction sale. The plaintiff did not take 
any objection in the execution proceed- 
ings but waited until later and then 
brought a suit for the declaration which he 
now asks for. Oneof the reasons for the 
delay was apparently the fact that the 
plaintiff was aminor and part of his case 
in the suit was that the decree had been 
_ obtained by fraud. As it turns out these 
‘allegations of fraud are not really material 
to the case. The real point in the case, 
anda point that was putin issue formally 
in the trial Court, was whether the property 
of the plaintiff was liable for the entire 
dues of the defendants under the decree, 
dated July 27, 1925, as alleged. The learned 
Subordinate Judge and also the District 
Judge held that the decree was a joint 
and several decree against all the defend- 
ants in the suit and did not differentiate 
between the defendants in the matter of 
the execution of the decree against the 
respective defendants. 

It is true that as far as the-construction 
of the decree is concerned, the trial Court 
and the lower Appellate Court are right 
that it is joint and several decree againsl 
all the defendants. The only question that 
arises is as to what was the proper pro- 
cedure to execute that decree in the cir- 
cumstances against the rehandar who is 
the plaintiff and the appellant before us. 
The liability of a tenant is clear if the 
relationship of landlord and tenant exists 
and if the plaintiff succeeds in getting a 
decree for rent he can pursue hisremedy 
against the holding, and furthermore, he 
‘can proceed against the tenant personally 
if has any property over and above his 
interest in the holding; but as against a 
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person who, ae between him and theland- 
lord, is not a tenant at all, he has no 
personal remedy except in so far as that 
person's interest in the tenancy is concern- 
ed which of course may be destroyed by 
the fact of the sale of the holding and 
the landlord cannot proceed against him 
and attach his personal and separate pro- 
perty. 

A very similar circumstance arose in 
two cases which have been cited to us, 
namely,in Sukhdeo Prasad Narain Singh v. 
Madhusudan Prasad . Narain Singh (l) 
and in Bhudaram v. Udai Narain (2). 
The two cases were similar. In the 
first case a certain manager of a Mitak- 
shara joint family had taken a loan for 
the purposes of the joint family. A decree 
had been obtained and it was sought to 
execute it against the sons of the borrower, 
who had been the karta of the family. It 
was held that the sons were not liable to 
satisfy the decree save to the extent that 
they had come into possession of the pro- 
perty from the karta of the family (the 
boriower), notwithstanding that the bor- 
rowing was for jointfamily purposes. In 
other words in the case which 1 have just 
cited and in the case before us there is 
no doubt that the defendant in the suit in 
question was (jointly and severally liable 
with the other defendants for the amount 
claimed but with regard to the recovery 
of. the amount in question that was limited 
to a certain class of property and there- 
fore his liability did not extend beyond 
this. 

Accordingly I would hold that the sale 
which has taken place under the decree 
in this case in execution was void as 
against the plaintiff-appellant. The decision , 
of the District Judge must, therefore, be 
reversed with costs. If, however, the sale 
has not taken place, there will be an in- 
junction against the defendant from pro- 
ceedings with the sale; but if on the 
other hand the sale hasteken place, it will 
be declared that the sale is a nullity. The 
defendants must pay the costs of the appeal. 

Varma, J.—I agree. i 


N. ' 

(1) 132 Ind. Oas. 871; 12 PLT 75; 10 Pat. 305; 
A I R 1931 Pat. 177; Ind. Rul. (1931) Pat, 295. 

(2) 135 Ind. Oas. 96;12 P L T 741; Ind. Rul. (1932) 
Pat. 16; A I R 1932 Pat, 12. 
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LAHORE HIGH COURT 
First Civil Appeal No. 654 of 1931 
~ July 17, 1934 
Youne, C. J., AND Din MUHAMMAD, J. 
NARAIN DAS AND ANOTHER—PLAINTIFEFS 
— APPELLANTS 
versus 
Firm HAR SUKH DAS CHHOG-MAL 
DEFENDANTS—RESPONDENTS . 
Court Fees Act (VII of 1870),s. 7 (iv) (c)—Suit 
for declaration that a decree could not be executed 


against plaintiffs who were not parties to it—Uourt- ` 


fee—Ad valorem fee, if payable. 

The plaint in a suit for a declaration that a decree 
could not be executed against tke plaintifis on the 
ground that they were no parties to the decree must 
bear ad valorem court-fee. 

Where asuit is purely for a declaratory decree and 
does not involve any consequential -relief, the 
Court has to look at the substance, and not merely 
at the language of the plaint and that where the 
plaintiff's objectin bringing sucha suit is to getrid 
of a decree passed against him ina previous suit, 
the plaint must bear an ad valorem court-fee. Bin- 
race Punjab National Bank, Ltd. (1), follow- 
ed. 


F. C. A. from an order of the Senior 
Subordinate Judge, Gujrat, dated Febru- 
ary 9, 1931, - 

Messrs. Ratan Lal Chowla, and M. L. 
Whigh, for Mr. Dev Raj Sawhney, for the 
Appellants. | 

Messrs. Tirath Ram and Darbari Lal, 
for the Respondents. 

Judgment.—This is a first appeal from 
the decision of the learned Senior Sub- 
ordinate Judge of Gujrat. The plaintiffs 
filed a suit for a declaration that a decree 
could not be executed against them on the 
grou.d that they were no parties to the 
decree. The learned Judge in the Court 
below came to the conclusion that the 
suit fell under s. 7 (IV) (c) of the Court 
Fees Act and that they should pay court- 
Ice on Rs. 5,951-8-0, the value put on the 
The plaintifis appeal. 

This case is concluded by an authority 
of a Division Bench of this Court where 
it was held that a suit for declaration 
similar to this one was a declaratory suit 
in which consequential relief was prayed 
fcr and, therefore, an ad valorem court-fee 
under ihe above section was payable. This 
case was followed in Bindraban v. 
Punjab National Bank, Ltd., Q), by an- 
other Division Bench. It was held in the 
latter ‘ruling that where a suit is purely 
for a declaratory decree and does not 
involve any consequential relief the Court 
has to look at the substance, and not 
‘merely at the language of the plaint and 


(1) 116 Ind, Cas. £95; AI R 1929 Lah. 463; 30 P 
LR 176. i 
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that where the plaintiff's object in bring- 
ing such a suit, is to get rid of a decree 
passed against him in a previous sult, 
the plaint must bear an ad valorem court- 
fee. We see no reason to differ from these 
decisions. The Appeal is dismissed with 


costs. 2 
N. Appeal dismissed. 


———— 


PATNA HIGH COURT 
Criminal Revision Petition No. 330 of 1934 
August 9, 1934 
CooRTNEY-TERRELL, C.J. AND Lusy, J. 
DAROGA MAHTON— PETITIONER 
VETSUS 
EMPEROR— Opposits PARTY 

Criminal Procedure Code (Act V of 1898), s. 195 
(1) (b)—Penal Code (Act XLV of 1860), s 211— 
Cognizance of offence under s. 211, Penal Code, taken 
—8. 195 (1)(b), Criminal Procedure Code, if ap- 
plicable—Criminal trial—Magistrate taking cogniz- 
ance oncomplaint by Police Inspector—Protest 
petition by opposite party—Omission to examine 
opposite party— Whether only an irregularity. 

If cognizance has been taken of an offence 
under s. 211, Penal Code, on the complaint of the 
Police Officer before the informant has by an ap- 
plication to the Magistrate traversed the Police 
Teport, repeated his charge, and asked for a judicial 
investigation, s. 195 (1) (b), Oriminal Procedure Code, 
does not become applicable ; but where no cognizance 
has beentaken by the Magistrate of the offence 
under s. 21], Penal Code, the application of the 
informant, if within the definition of a complaint, 
does bring s. 195 (1) (b), Oriminal Procedure Oode, 
into operation. Ramdhari Gope v. Emperor ()), 
overruled, Parmanand Brahmachari v. Emperor (4) 
and Subhag Ahir v. Emperor (5), relied on, Queen- 
Empress v. Sham Lal (6), distinguished. [p. 848, col. 
2 


“Where on a complaint of a Police Inspector a 
Magistrate takes cognizance of offence under s. 211, 
Penal Code and subsequently the opposite party files 
a protest petition, the failure of the Magistrate to 
examine him on oath is only an irregularity. Bharat 
Kishor Lalv. Judhistir Modak (1), relied on. 

Cr. R. P. from an order of the Sessions 
Judge, Bhagalpur, dated May 1, 1934. 

Mr. Satyendra Nath Banerjee, for the 
Petitioner. 


Luby, J.—Daroga Mahto has been con- 
victed by the Assistant Sessions Judge of 
Bhagalpur and sentenced to four years’ 
rigorous imprisonment under s. 211, Penal 
Code, and his appeal has been dismissed 
by the Sessions Judge on May 1, 1934. 

The charge against him was that he 
had laid a false complaint of arson against 
Tulshi Rai and others at Bibpur Station 
on October 27, 1933. f 

The proceedings against him were insti- 
tuted in the following manner.’ The Sub- 
Inspector of Police after enguiring into the 
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-arbon case submitted a final report “mali- 


“ciously false” and prayed for prosecution 
of ihe informant under s. 281, Penal Code. 
That was on November 7. A week later 
‘the Sub-Divisional Magistrate took cogni- 

_ gance of the Sub-Inspector’s complaint and 

“ -issued a summons to Daroga Mahto fixing 

- November 30, for his trial under s. 211. 
‘On November 28, Darogacame to Court 
and filed a protest petiticn impugning the 

: Police report and asking for an opportunity 
to* prove his arson case. The Magistrate 
rejected his petition without enquiry and 
proceeded with the trial and eventually 

` committed-Daroga to Sessions, where he 

= was tried and convicted and sentenced 

“rag mentioned above. 

...' Now the learned Advocate for Daroga 
Mahto asks this Court to.set aside the pro- 

“ ceedings as void ab initio, on ihe ground 

“that the Magistrate was bound to treat the 


'* +protest petition as a complaint and to en- 


quire into it before proceeding with the 
trial under s. 211, Penal Cede, and was also 
- bound to file a complaint himself against 
Daroga Mahto under s. 476, Criminal Pro- 
cedure Code, if he still wished to have 
Daroga tried under s. 211 after enquiring 
into his arson case. ' 
- -+ Reliance is placed upon the order passed 
` jn Ramdhari Gope v. Emperor, 110 Ind. Cas. 
-212 (1). In that case Jwala Prasad, J., sitt- 
“ing singly based his order upon the decision 
-: made by a Division Benchin Yasin v. Empe- 
-ror (2). But the circumstances of Yasin v, 
Emperor (2) were quite different from those 
‘of Ramdhari Gope v. Emperor (1). Possibly 
the learned Judge was misled by the head- 
note to Yasin v. Emperor (2), which is inaccu- 
rately worded. In Yasin v. Emperor (2) the 
protest petiticn was filed in the Magistrate's 
Court before the Police had submitted 
E final report. Their Lordships held 
that : 

“py making his complaint tothe Court the infor- 
mant has withdrawn the information from the 
category of mere Police proceedings and raised it 
to the category of a proceeding in Court.” 

A similar conclusion was reached under 
similar circumstances by another Division 
Bench in Daroga Gope v. Emperor (3). 
But' in Ramdhari’ Gope v. Emperor 
(1) the -protest petition was not filed 
till after: the Magistrate had summoned 

` Ramdhari on the Police complaint under 
s. 211, The Magistrate took no action on 

(i) 110 Ind, Cas, 212; 9 P L T 236; 29 Or, LJ 660: 
10 AlOr. RAT. i 

(2) 86 Ind. Oas. 825; AIR 1925 Prt, 483; 26 Or. L 
J 889; 4 Pat. 323; 6P OT457 | ees 

(3) &8 Ind, Cas. 1043; Al R 1925 Pat:717; 26 Cr, 

- Gd 1260; 5 Pat, 83; 6 P LT $15; (1926) Pat; 106; 
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the protest petition but continued his 'en- 
quiry under s. 211 and committed Ram- 
dhari to Sessions. The commitment was 
quashed on the ground that Ram- 
dhari could not be tried unders. 211 un- 
less and until the Magistrate himself made 
a complaint under s. 476, 
cedure Oode. 

- In the following year 
dealt with the same point 
his judgment found at Parmandnd Brah- 
machari v. Emperor (4). In that case the 
protest petition was filed after the Magis- 
rate had taken cognizance of the Police 
complaint under s. 211. It was held that 


Macpherson, J., 


when once the Magistrate had taken cog-~ 


nizance of the Police complaint nothing 
that could subsequently happen (such as 
the filing of a protest petition). and noth- 
ing in s. 195 (1) (b), Criminal Procedure 
Code could operate to deprive him of juris- 
diction to proceed thereon according to 
law. The judgment contains an admirable 
exposition of the points of law involved, 
and requires-no supplement or comment 
from me. The views therein expressed 
were quoted and approved by a Division 
Bench (Macpherson and 
Subhag Ahir v. Emperor 


differently in 


Criminal Proy.. - 


Seroope, JJ.) ins 
(5) from which fx.. 


may quote just one sentence which puts - 


the whole matter in nutshell. 

“If cognizance has been taken of the offence 
under s. 211 on the complaint of the Police Officer 
before the informant has, by an application to the 
Magistrate, traversed the Police Report, repeated-his 
charge, ond asked for a judicial investigation, 
s. 195 (1) (b) does not become applicable ; but where 
no cognizance has been taken by the Magisirate of 
the offence under s. 211, the application ofthe jn- 
formant, if within the definitton of “a complaint, 
dees brings, 195 (1) (b) into operation.” — i 

Personally, I was under the impression 
that the law on this point was regarded as 
settled by the decisións found at Parmanand 


S 


Brahmachari v. Emperor (4) and Subhag ° 


Ahir v. Emperor (5). But strangely enough 


neither of those decisions made eny ref- ` 


erence to the order passed iù Ramdhari 
Gope v. Emperor (1). So Ramdhari Gope v. 
Emperor (1) is still being quoted as not 
yet overruled. [think the time ‘hes come for 
a pronouncement that the ordér passed in 
Ramdhari Gope v. Emperor (1) was a mis- 
taken order andshould be disregaided in 
future. 

The learned Advocate for Daroga Mahto 
has invited our attention to the Full Bench 
decision of the Calcutta High. Court in the 

(4) 116 Ind, Cas. 45; AT R 1930 Pat, 30; 30 Cr. L J. 
554, JOP L T 618 Š 

(5) 145 Ind Cas. 520; AI R 1932 Pat’ 152; (1932) 
Cr. Css. 269; 33Cr. L J 153;11 Pat.155; 1 PLT 
905; Ind, Rul, (1932) Pat. 40. ° g 
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case of Queen-Empressv. Sham Lal (6). In 
that case Sham Lalhad laid an informa- 
tion before the Police, and the Police has 
reported that his information was false: 
the District Magistrate passed an order 
for prosecuting Sham Lal under s. 211 ; 


- then Sham Lal appeared before the Magis- 


aa 


trate, asking that his case might be in- 
vestigated and his witnesses summon- 
ed. This application was refused and 
the- Magistrate sent the case under 
s. 211 to a Deputy Magistrate for 
enquiry or trial. On reference to the 
Full Bench, it was held that the District 
Magistrate had upon the Police report juris- 
diction to make his order for prosecuting 
Sham Lal under s. 211; but that in the pecu- 
liar circumstances of the case the District 
Magistrate had not exercised a sound 
judicial discretion. I do not consider that 
this decision helps Daroga Mahto in any 
way. The quality of judicial discretion 
has to be estimated ona consideration of 
the circumstances in each case. 

The decision does, however, show that the 
District Magistrate had jurisdiction to 
make his order, It does not help us as 


` regards s. 195 and s. 476, Criminal Proce- 


dure Code, because both those sections 
have been*amended since. 

It is urged that the Police will have an 
unfair advantage over members of the 
public, because the Sub-Inspector can 


. attach his complaint under s. 211 to his 


final report and get the Magistrate to take 
cognizance of the complaint under s. 211, 
before the informant can ascertain the 
result of the Police enquiry. The argu- 
ment will not hold water, because it 
ignores the Magistrate, who plays the chief 
part in such proceedings. The Magistrates 
are there to see fair play between the 


“Police and the general public; and so far 


as I am aware, they perform that duty 
very efficiently. After all, a Magistrate is 
not bound to issue process at once on any 
complaint. He can, if he thinks fit, make a 
preliminary enquiry under s. 202, Crimi- 
nal Procedure Uode, or have it made by 
someone else. Andindealing with Police 
complaints the Magistrate as local head 
of the Police has an even freer hand. If 
he has any doubts about a complaint 
made under s. 211, Penal Code, by a Bub- 
Inspector, he'can return it to the Sab- 
Inspector for re-consideration, or send it to 
some superior Police Officer for his opinion, 
I think that the Magistrate can ordinarily 
be trusted to use their powers with dis- 


(6) 140 707. 
152—107 & 108 
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cretion and-not to start: prosecutions under, 
s. 211 without good and sufficient cause. 
If once in a while a Magistrate is too hasty, 
the person aggrieved can invoke the aid 
of this Court. But such invocation should 
be done at once, not after a lapse of several 
months as has been done in the present case, 
It is difficult to believe in the genuineness ` 
of a grievance which has been kept up 
the sleeve so long. And how can we hold 
that the Magistrate has failed to exercise - 
a sound judicial discretion, after the Magis- 
trate’s use of his discretion has been fully 
justified by the result of the Sessions trial ? 

In the case whichis now under our con- 
sideration, Daroga Mahto informant did 
not lodge his protest petition until’ after 
the Magistrate had taken cognizance of 
the offence under s. 211, Penal Code, on 
the Sub-Inspector’s complaint. In those 
circumstances, the Magistrate was not 
bound to stay his proceedings under s. 211, 
Penal Code; though he could have done 
so if he had thought fit. And ifhe did not 
think fit to stay his proceedings on the 
Sub-Inspector's complaint he was not 
bound to make a complaint of his own 
against Daroga under s. 476, Criminal Pro- 
cedure Code. He had jurisdiction to pro- 
ceed as he did proceed. And I am of 
opinion that he used a sound judicial dis- 
cretion in so proceeding. So there is no 
call for interference in revision. 

It is also argued that the Magistrate was: 
bound to examine Daroga Mahto on oath as 
goon asthe protest petition was filed; and 
that his omission to do this was a serious 
illegality. About this I would say that the 
examination of Daroga on oath would be a 
mere formality, if the Magistrate had already 
made up his mind to proceed with the 
Sub-Inspector’s complaint first. At most 
it would be an irregularity as observed in 
the case of Bharat Kishor Lal v. Judhistir 
Modak (7). 

Lastly, the learned Advocate asks us to 
interfere in the matter of sentence. But 
four years’ rigorous imprisonment cannot 
be called excessive punishment for bring- 
ing a false charge of arson. I would refuse 
this application. 

We desire to acknowledge the assistance 
which we received from Mr. S. M. Gupta 
who at our request appeared as amicus 
curiae, there being no appearance on 
behalf of the Crown. 

Couriney-Terreli, ©. J.—I agree. 

D. Application refused. 

(1) 119 Ind, Oas 413; A 1 R 1929 Pat, 473; (1929) 
Or. Oas. 341; 30 Or.) L.J,1056; Ind. Rul. (1929) Pat, 
589; 10 P L T 779, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 238 of 1933 
July 9, 1934 
Youne, C. J. AND DIN MOHAMMAD, J. 
Tar MUNICIPAL COMMITTEE or 
DELHI, TAROUGH Irs SECRETARY— 
DEFENDANT—APPELLANT 
versus 


Haji MOHAMMAD IBRAHIM— 


PLAINTIFF— RESPONDENT 

Punjab Municipal Act (III of 1911, ss. 169, 183 (p) 
—Vesting of public highways in Munictipality— 
Power to treat them as private properly, if conferred 
—Power of obstruction, if implied under s, 169— 
Bye-laws not framed under s, 188 (p — Committee, if 
can construct tonga stand—Act, if ultra vires— 
Jurisdiction of Civil Courtte grant relief toag- 
grieved party—Owner of house abutting on highway— 
importance of frontage— Comforts of occupants 
diminished—Right of action—Special damages, if 
should be proved. 

The mere vesting of the public highways in the 
Municipal Committee does not confer any such powers 
on it so as to permit the Committee to treat it as 
personal property. Under s. 169, Punjab Municipal 
Act, the Committee may close any street temporari- 
ly for any public purpose or may close any public 
street permanently, but in the latter contingency, it 
shall have to provide the public with another road. 
The power of obstructicn is not implied in the power 
of closure for such limited purposes as are contem- 
plated by s. 169. Emperor v. Wishva Nath Nana 
Korpe (1), Sundaram Ayyar v Municipal Council of 
Madura (2) and Municipal Committee of Multan v. 
Tahlia Ram (3), referred to. 

The Committee cannot act without framing the 
necessary bye-laws in those matters in which a 
bye-law is necessary under the Act. It any power 
is vested in the Committees for which a bye-law is 
necessary, it is precluded from exercising that 
power in the absence of a bye-law. In the matter 
of the construction of a tonga stand therefore, the 
Committee cannot take any step without making 
bye-laws under s. 188, cl. (p) and when no such bye- 
laws have been framed, the act of the Committee 
is clearly ultra vires. In these circumstances a suit 
against the Municipal Committee is quite competent, 
In cases where the Municipality acts ultra vires the 
Civil Court has power to interfere and grant proper 
relief tothe aggrieved party. Municipal Commiitee, 
Delhi v. Chambellt (7), Municipal Committee, Delhi 
v. Narain Das (8), and Nuddea Mulls Co. Ltd. v. 
Siddheswar Chatterjee (9), relied on. Municipal 
Board, Benares v. Behari Lal (6), distinguished. [p. 

- 853, col. 1.] 


For the owners of houses abutting on a public 
highway the question of frontage means a great deal, 
and if anything is done by those in whom the high- 
way vests which interferes with the rights of the 
owners with regard to the highway and which tends 
to diminish the comforts of the occupants of the 
house, the owners will undoubtedly have an action- 
able claim against them. In such cases it is not 
necessary to prove that any special injury has taken 
place before a person wronged by the Committee 
can take action against it. The principle of English 
Law which requires proof of special damage in 
such cases is not applicable to India, Chhajju Mal 
v. Ganda Mal (13) and Satku v. Ibrahim (14) held no 
longer good law. Mandakinee Debee v. Basanta 
Kumaree Debee (12), Manzur Hassan v. Mohamad 

Zaman (15), relied on, 
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S.C. A. from the decree of the District 
Judge, Delhi, dated October 13, 1932, 
reversing that of the Subordinate Judge, 
First Class, Delhi, dated April 30, 
1932. 

Messrs. M. C. Mahajan andJ. L. Kapur, 
for the Appellant. 

Messrs. Kishan Dayal, 
Dayal, for the Respondent, 

Judgment. --This appeal has arisen out 
of a suit brought by the plaintiff-respond- 
ent against the Municipal Committee, 
Delhi, for a permanent injunction to restrain 
the said Municipal Committee from putting 
up a building on the highway just in 
front of his property, to demolish any 
part of the building which has already 
been constructed and also to remove a 
tonga stand which has been set up in 
continuation of this structure. The plaint- 
iff’s main allegations were that the frontage 
of his property will be obstructed if the 
Municipal Committee was not restrained, 
its free enjoyment will be interfered with, 
its value will depreciate, the health of 
the locality as well as the comfort and 
convenience of the occupants of his property 
will suffer and his right of way will be 
impaired. He further averred that this 
act of the Committee was ultra vires as 
the obstruction was being put up on 
the Grand Trunk Road which isa public 
highway. $ 

The Municipal Committee. resisted this 
suit on the grounds that a platform had 
been in existence at the spot for more 
than 5 years, that it wasthé same platform 
on which the new~stalls were being con- 
structed, that the Committee possessed 
full authority to close any highroad they 
liked, that no special injury was caused 
to the plaintiff and that the plaintiff's 
suit was barred by the Statute of limita- 
tion. 

The only 3 issues that. were framed 
by the learned Subordinate Judge 
were :— 

(1) Is the Committee constructing shops 
and a tonga stand on a portion of the 
highroad ? 

(2) If so, will defendant’s act (result in 
special injury to the plaintiff and is he, 
therefore, competent to sue for injunc- 
tion? 

(3) Is the sait within time ? 

The learned Subordinate. Judge found 
the first and third issues in favour of 
the plaintiff but decided the second issue 
against him on the ground that the act 
of the Committee had not been prompted 
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by any malicious, revengeful or sordid 
motives and though it may cause annoyan- 
ce to the occupants of the plaintifi’s 
house and inconvenience to the general 
traffic, it has not resulted and will not 
“result in any special injury to the plaint- 
iff. He, therefore, dismissed the plaintifi’s 
suit with costs. 

On appeal the learned District Judge 
came to the conclusion that the Punjab 
Municipal Act did not confer any powers 
on the Committee which authorised it to 
override the rights which the public or 
any member of the public already pos- 
sessed outside the Act, that the particular 
nuisance of which the plaintiff complain- 
ed affected his property and his property 
alone and that he suffered all the incon- 
venience and loss which was incurred by 
the owner of a house abutting ona main 
road who suddenly found a construction 
springing up a few feet away from his 
property. He further found that the con- 
struction of the tonga stand intensified 
the inconvenience already arising from 
the construction of the building, that the 
Committee had not acted under any laws 
and its inviting tonga drivers to park 
their carriages at the short distance from 
the plaintiff's house constituted a nuisance 
in fact and the noise, smell and general 
inconvenience caused by the putting up 
of a carriage stand were a source of 
special injury both to the comfort as well 
as tothe health of the persons occupying 
the plaintiff's house. He came to the con- 
clusion that the Committee was not pro- 
tected in either of its acts by the statutory 
powers and the plaintiff had made out a 
sufficiently substantial case of special 
damages. He was of opinion that it was 
not possible to estimate the pecuniary 
value of the damage and in these cir- 
cumstances an injunction was the only 
proper remedy that the plaintiff could 
seek. He, therefore, decreed his suit as 
lodged. Hence this second appeal by the 
Municipal Committee, Delhi. 

The learned Counsel for the appellant 
has attacked the findings of the learned 
District Judge on the following 
grounds :— 4 

(a) The act of the Municipal Committee 
is authorised by the Statute and hence the 
Civil Court cannot interfere; 

(b) no right of frontage can be claimed 
under the law; 

(c) the noise and smell arising from the 
tonga stand do not constitute a nuisance 
and the plaintiff's claim cannot be 
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oeo without proof of special damage‘ 
an 

(d) even if it was found that the tonga 
stand was a nuisance, the remedy lay in 
the abatement of the nuisınce and not 
by way of a maadatory injunction, -As 
against this the learned Counsel for the 
respondent has contended that; 

(a) The road on which the obstruction 
complained of has been constructed is a 
public highway being the Grand Trunk 
Road and no person has a right to 
obstruct such a highway under any cir- 
cumstances; 

_ (b) proof of special damages in such cases 
is not necessary; 

_ (e) on highways frontage is of great 
importance and hence a pérson who owns 
a building abutting on the highway can 
legally claim this right; 

(d) the building put up is an abstruc- 
tion and the tonga stand does constitute a 
nuisance ; 

(e) the Committee cannot exercise any 
authority without framing the necessary 
bye-laws and as no bye-laws have been 
made under s. 188 (p) with regard to the 
control of traffic the action of the Committee 
is ultra vires; 

(f) most of the findings arrived at by the 
learned District Judge are findings of fact 
a cannot be disturbed in second appeal; 
an 
_ (g) the plaintiff's property has depreciated 
in value on account of the unauthorised 
conduct of the Municipal Committee 
and as mere monetory relief would not 
meet the purpose, the relief granted by ` 
the learned District Judge was the only 
relief that could be or should have been 
granted. 

The various contentions set forth above 
raise important questions of law and 
fact and it is necessary, therefore to 
examine them in some detail. f 

The first point for consideration is what 
powers the Oommittee can exercise in 
respect of the public highways. It is 
common ground that the road with which 
we are concerned is the King’s highway 
being the Grand Trunk Road. The 
Committee takes its stand on the fact 
that the road vests in it and consequently 
it can exercise all those powers qua this 
road which are permissible under 
B. 169 of the Municipal Act. 
Under sub-s. (c) of this section as it 
stood at the time of the suit and prior 
to its amendment in 1933 the Committee 
could close temporarily any public street 
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or any part thereof for any public purpose. 
Under sub-s. (d) of the same section it 
could turn, divert, discontinue or close 
any public street vested in it. It would 
thus appear that the only power that the 
Committee could exercise with respect to 
the closing of any public street was con- 
fined either within the limits of s. 169 (c) 
where a closure could only be temporary 
and for a public purpose or within the 
limits of s, 169 (d) where it could close any 
public street permanently. lt had no 
. authority, therefore, to put up a permanent 
obstruction in a public street in the manner 
` in which it had done in this case and 
“thus deprive the public eternally of that 
-free use of the street to which they were 
otherwise entitled. If any authority was 
needed for this proposition, reference may 
be made to Emperorv. Wishva Nath Nana 
Korpe (1), where the language of the 
section under consideration was the same 
as it is in the Punjab. It was held by 
Fawcetl and Madgavker, JJ. 
“that the Municipality hed no authority to allow 
a portion of a public street to be used as a market 
although under s. 99 of the Bombay District 
Municipal Act the Municipality has authority to 
discontinue or close any public street lt is im- 
portant to remember that public streets are vested 
in the ‘Municipality for the purpose of being main- 
tained as such subject to the provisions and for 
the purpose of the Act and there are clear provisions 
in the Act which show that ordinarily a Munici- 


pality should not allow a permanent obstruction on 
any such street.” 


The nature of the right, title and interest 
vested in the Municipa] Committce in respect 
of public streets has been explained in 
Sundaram Ayyar v. Municipal Council of 
Madura (2). This decision was relied on 
in the Municipal Committee of Multan v. 
Tahlia Ram, 73 Ind. Cas, 292 (3), where a 
Single Judge of this Court held 

‘when a street has vestedin a Municipal Com- 
mittee it only has the power to exercise rights 
over it in arder to maintain it as a street and for 
the purpose of being used as such. It has no right 
to interfere with the enjoyment of the right of way 
by the public by letting out 8 portion of it toa 
particular individual for a private purpose.” 

It would thus appear that the mere 
vesting of the public highways in the 
Committee dces not confer any such powers 
on itso as to permit the Committee to 
treat it as personal property. As seen 
above under s. 169 it may close any street 
temporarily for any public purposes or may 
close any public sireet permanently but 


(1) 97 Ind. Cas. 744; 50 B 674; 28 Bom, LR 1033; 
27 Cr. L J 1160; A I k 1926 Bom. 335. 

(2) 25 M 635; 22 M L J 37. 

(3) 73 Ind. Oas. 292; 5 Lab, L J 26; A1R1923 Lah. 
272, l 
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in the jlatter contingency, it shall have to 
provide the public with another road. 
The power of obstruction is not implied 
in the power of closure for such limited 
purposes as are contemplated hy s. 169. 

Let -us now see what rights the public 
enjoys on such public highways. 

“In the case of an ordinary highway, the public 
are entitled to the use of the entire width of it 


as the highway and are not confined to the part 
which may be metalled or kept in order for tha 


more convenient use of the carriages and foot 
passengers", 5 
(Peacock Law of Easements, third 


Ed., p. 230). 

“An owner of land which is contiguous of a 
public highway has the right of access to the 
highway from his land and vice versa at any point 
along the line of contact whether the soil of the 
highway is vested in him ornot” 

(Peaccck, p. 243). In Queen-Empress v. 
Virappa Chetty (4), it was held by a Bench 
of the Madras High Court that whoever 
appropriates any part of a street by build- 
ing over it, infringes the right ofthe public 
quoad the part built over and although it 


was a member of the publie that 
bad infringed upon .the public street 
in that case, the principle deducible 


from that judgment would apply to the 
ease of a Committee also. In Municipal 
Board, Agra v. Sudarshan Das Sastri (5), 
a Bench of the Allahabad High Court 
laid down that where the question is as 
to the breadth of a public road it must 
be taken that all the ground over which 
the public have a right of way is pari 
of thercad. The mere fact that part of 
the read may be metalled for ihe greater 
convenience of the traffic will not render 
the unmetalled portion on each side any 
the less a public road or street. If it is 
once admitted therefcre that ibe portion 
of the road which is being built upon 
by the Municipal Ccmmittee, Delhi, is a 
pait of the public 10ad, it would clearly 
follow that it had no authority to inter- 
fee with the right of public qua that 
road and the plaintiff being the owner of 
a bouse abutting on the road will be 
entitled to assert, his right against the 
Committee. The learned Counsel for the 
Municipal Committee has relied on Muni- 
cipal Beard, Benares v. Behari Lal (6), but 
a ieference to that judgment would show 
that it is entirely beside the point. In 
that case a road bad been closed tem- 
porarily for the purposes of :epairs-and as 


we have already remarked above, that 
(4) 20 M 423 at p 434. 
(8) £6 Ind, Cas, 2t 6; 37 A 9; IBA L J 1137, 
(6) 95 Ind Cas. 1030: 48 A 560; 24 


AL 3682; Al 
R 1926 All? 538, 
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power can be exercised by the Munici- 
pality under provisions of law contained 
ins, 169. The Committee therefore has 
failed to establish the claim it put forward 
to use the road in any manner it liked 
best. ; 

It is also clear that the Committee can- 
not act without framing the necessary 
bye-laws in those matters in which a bye- 
law is necessary under the Act. In Muni- 
cipal Committee, Delhiv. Chambelli (7), a 
Bench of this Court held that the Com- 
mittee cou-d not avail itself of the pro- 
visions of cl. ‘U" of s.188 of the Act as 
it did not make the necessary bye-laws 
which it was empowered to do under the 
section. The same principles were reiter- 
ated in Municipal Committee Delhi v. 
Narain Das (8) where a Bench of this Court 
laid down that the Committee was not 
entitled to regulate the line of frontage 
of houses unless it had framed a bye-law 
under that section. The position is so 
obvious that we need not pursue the 
matter further. If any power is vested 
in the Committee for which a bye-law is 
necessary’, it is precluded from exercising 
that power inthe absence of a bye-law. 
In the matter of the construction of a 
tonga stand, therefore, ihe Committee could 
not take any step without making bye- 
laws under s.183,cl. (P) and as no such 
bye-laws have been framed, the act of the 
Commiitee is clearly ultra vires. In these 
circumstances a suit against the Municipal 
Committee is quite competent. A reference 
in this connection may be made to 
Nuddea Mills Co., Ltd. v. Siddheswar 
Chatterjee (9). The learned Judges who 
decided that case observed that in cases 
where the Municipality acts ultra vires, 
the Civil Court has power to interfere and 
grant proper relief to the aggrieved 
party. 

The learned Counsel for the Committee 
has relied on Gopi Nath v. Munno (10) in 
support of his contention that no action 
lies against the Committee for the removal 
of any construction in front of the plain- 
tiffs house. This authority, however, is of 
no avail to him as it merely decides a 
question between two private owners and 


(7) 123 Ind Cas. Rd; 1l Lah, 276; 31 PL R 
aa A T R 1930 Lah. 246; Ind Rul. (i930) Lah. 


(8) 122 Ind. Cas, 564; 31 P L R 193; Ind. Ral. 


32 O W N 1055, 
; A 22:3 A LJ 637; AWN 1906, 
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has no bearing on the point before us. 
There can be no question that for the 
owners of houses abutting on a public 
highway the question of frontage means 
a great deal and if anything is done br 
those in whom the high way vests which 
interferes with the rights of the owners 
with regard to the highway and which 
tends to diminish the comforts of the 
occupants of the house, the owners will 
undoubtedly have an actionable claim 
against them. 

The question of spacial damages is 
very simple. In such cases if is not 
necessary to prove that any special in- 
jury has taken place before a person 
wronged by the Committee can take 
action against it. In Shiv Narain v. Din 
Dayal (11, it was held that where a 
plaintiff complains of an invasion of his 
rights as owner of property the beneficial 
enjoyment of which is adversely affected, 
he can sue for the removal of the obstruc- 
tion of a public way without showing, 
special injury to himself beyond that 
suffered by any member of the public. Simi- 
larly in Mandakinee Debee v. Basanta 
Kamaree Debee (12) a Bench of the Calcutta 
High Court held 


“Any individual member of the public has the 


-right to maintain a suit for removal of obstruction 


of a public highway if his right of passage through 
it is obstructed without proving special damage.” 
The principle of English Law 
which requires proof of special damage 
in such cases is not applicable to India. 
The learned Counsel for the Municipal 
Committee has relied on Chhajju Mal v. 
Ganda Mal (13) where a Bench of the 
Chief Court, Punjab, held that in order to 
sustain an action for the removal of an 
obstruction in a public street, it is 
necessary for the plaintiff to show not 
merely that the damage he suffered is 
greater in degree or frequency than that 
suffered by the rest of the public but 
that it is different in kind. This authority 
was based on Satku v. Ibrahim (14) which 
affirmed the principle that no Oivil suit 
in respect of obstructions on the public 
highways could be maintained unless some 
particular damage in addition to the general 
inconvenience occasioned to the public 
was proved. The judgment, however, has 
been disapproved by, their Lordships of 
the Privy Gouacil in Manzur Hassan v. 


© (LU) (31 Ind. Oas. 678; A I R INL Nag. 18a; 27 N 


L R 213; Ind, Rul. (1931) Nag. 161. | 
(121 147 tnd, Uas, öll; 6 O O 1903; 6 RO YA 
ER 1953 Oal. 884, Kh 
(13) 4 P R1395, tad 
(t4) 2 B 497, ” 
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Mohamad Zaman (15) which has been 
followed in Mandakinee Debee v. Basanta 
Kumaree Debee (12). If the foundation 
fails, the superstructure must fall, and we 
have no hesitation therefore in holding 
that in face of the Privy Council ruling 
mentioned above, the Punjab Chief Court 
judgment is no longer good law. 

In this case, however, we are further 
satisfied that the plaintiff has established 
special damage and special injury to him 
different in kind from that which the 
general public suffered on account of the 
obstruction on the road as well as the con- 
struction of the tonga stand. That the act of 
the Committee constitute nuisance admits 
of nodoubt. Besides being a finding of 
fact which we cannot disturb in second 
appeal, it would appear that the law goes 
to the length of saying that every ob- 
struction on the road is a nuisance by 
itself. Reference may be made to 
Queen-Empress v. Kidar Nath (16) in this 
connection. 

We are, therefore, fully satisfied that the 
learned District Judge was quite justified 
in the conclusions at which he arrived and 
in decreeing the plaintiffs suit with costs. 
We uphold his decision and dismiss ihe 
appeal of the Municipal Committee with 
costs throughout. 

N. Appeal dismissed. 
(15) 86 Ind, Cas, 236: 47 A 15); A L R 1925 P O 36; 
48M LJ 23, 21L W+39;6PLT115;23 AL J 179; 
£7Bom.L R 170, 20 W N 33; L RBA 
(P 9) 34; 290 W N 486; 3 Pat. L R 300; 521A 61 


(P C). 
(16) 23 A159; A W N 1901 
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NASIM ALI AND KHUNDKAaR, JJ. 
SURENDRA NARAIN SAHA AND 
oTBERS— JUDGMENT-DEBTORS— A PPELLANTS 
versus 
KANAI LAL DUGAR AND ancrBER— 
DeCRER-HOLDERS— RESFONDENTS 

Decree— Compromise deeree—Rights of parties 
declared and certain acts directed to be done— Decree, 
if capable of being executed—Civil Procedure Code 
(Act Vof 1508),0. XXI, vr. 34— Mortgage suit— 
Decree ordering payment in instalments—If a preli- 
minary decree under O. XXI, r. 34. 

By a compromise the plaintiff became a mortgagee 
by conditional sale in respect of mortgaged proper- 
ties andthe decree was passed in the following 
terms; “lt is ordered and decreed that the suit be 
decreed in terms of therefanama (petition of com- 
promise) filed on behalf of both parties that the 
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parties be bound by the terms of the compromise and 
they do get their respective remedies in accordance 
therewith and that the petition of compromise which 
has been filed do form part of the decree :” 

Held, that the decree not only declared the rights 
of the parties under the solenama but directed cer- 
tain acts to be done and was capable of being 


executed Ramaswami v M. P. M. Muthavya Chetity ` 


(1) and Aswini Kumar v. Ram Gopal (2), referred 
to, 

A compromise decree ina mortgage suit, in which 
the decretal amount is payable by instalments, is 
not a preliminary decree as contemplated by O. 
XXI, r. 34, Oivil Procedure Code. 


S. C. A. from original order of the sub- 
Judge, Mymensingh, dated November 
30, 1933. 

Messrs. Naresh Chandra Sen Gupta and 
Jogesh Chandra Sinha, lor the Appellants. 

Mr. Nirmal Chandra Chakrabarty, for 
the Respondents. 

Judgment —These appeals are by the 
judgment-debtors in an execution proceed- 
ing. The decree under execution 1s a 
compromise decree passed in a mortgage 
suit. The objection of the judgment- 
debtors was that the decree was incapable 
of execution. The learned Judge overruled 
that objection. Hence the present appeals 
by the judgment-debtors. The first point 
urged by the learned Advocate for the 
appellants is that the decree is incapable 
of execution, inasmuch as ib simply dec- 
lared that by the compromise the plaintiff 
would be thereafier a mortgagee by con- 
ditional sale in respect of the properties 
mortgaged. | ; 

In other words, the contention is that the 
decree must ke construed to be a decree 
declaring or creating rights which are 
unenforcible in execution and can be 
enforced only by asuit. The material por- 
tion of the decree in the present case 18 as 
follows: 

“Jt is ordered and decreed that the suit be decreed 
in terms of the refanama (petition of compromise) 
filed on behalf of both parties, that the parties be 
bound by the terms of the compromise and they do 
get their respective remedies in accordance therewith 
end that the petition of compromise which hes teen 
filed do form part of the decree.” ae 

-From the terms of the decree it is clear 
that the decree not only declared the rights 
of the parties under the solenama but 
directed certain acts to be done. 

“Ordinarily the Indian Courts pass judgments 
which are to be enforced in execution and even when 
they create new relation involving fresh rights 
and obligations they provide for working out the 
rights in execution. Rarely do they cieate a new 
obligatien without providing for its execution and 
indicating a suit as the only method of enforcing it; 
see Ramaswami v. M. P. M. Muthayya Chetty 1)”. 

(1)85 Ind, Oas, 991; A I R1925 “Mad, 279; 48 M 
482; 47M L J 829; 21 L W 7d, 
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The terms of the compromise and the 
decree em Sodying those terms not only 
declared or created new rights or obliga- 
tions b ut also provided for the working 
out of these rights in execution. The words 
inthe solenama 

“in default the defendants executing the convey- 
ance or putting the plaintiff in possession, the plain- 
tiff will have a right to have it done by the Court” 
are sufficiently wide and general to cover 
an application for execution of the decree 
itself to the competent Court: see Aswini 
Kumar v. Ram Gopal (2). There is there- 
fore no force in this contention. The next 
Point urged in support of the appeals is 
that the decree is only a preliminary decree 
and therefore cannot be executed unless it 
is made final. It is urged that as the dec- 
retal amount is payable by instalments, the 
decree must be considered as a preliminary 
decree, It is now well settled-on authorities 
that a compromise decree in a mortgage 
suit, in which the decretal amount is 
payable by instalments. is not a prelimin- 
ary decree as contemplated by O. XXI, 
r. 34, Civil Procedure Code. As regards 
the directions in the decree forthe execu- 
tion of the conveyance, it cannot be con- 
sidered as a preliminary deeree. That such 
a decree is executable is clear from O. XXI, 
1. 34, Civil Procedure Oode. Aswini 
Kumar v. Ram Gopal (2). There can be 
no doubt that the direction about delivery 
of possession is not a p:eiiminary -decree. 
In fact the nature of the suit,.the terms of 
the compromise and the decree based there- 
on would go to show that the decree put 
an end to the entire controversy between 
the parties in the suit and nothing remain- 
ed to be done by the Cou t in the suit. 
This contention must, therefore, be overrul- 
ed. 3 

The last point urged by the learned 
Advocate for the appellanis-is that the 
-execution of the decree is barred by limita- 
tion. The evidence in the case, however, 
shows that the six consecutive -instalments 
were regulary paid. The default was in 
the payment of the last two instalments 
and this admittedly took place within three 
yearsfrom the date of the application for 
execution. There is, therefore, no force in 
this contention too, All the points urged 
in support of the appeals therefore fail. 

As regards the cross-objection we are of 
opinion that the decree-holder is not 
entitled to get any further interest in- 
asmuch as there is no provision of such 
interest in the compromise and the facts 


(2) 95 Ind, Oas. 179; A I R 1926 Gal, 975, 
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and circumstances of the case do not justify i 
the claim of the decree-holder in this res- 

pect. The appeals and the cross-objec- 

tions are therefore both dismissed, but 

there will be no order as to costs in either 

of them. The learned Advocate for the 

appellants, however, prayed before us for 

extending the time for paying off the bal- 

ance. In viewof the facts and circumst- 

ances of this case we direct the judgment- 

debtors to pay the balanee due to the 

decree-holders as found by the Subordinate 

Judge within two months from this date. 

In default they are directed to execute a 

kabala in favour of the decree-holders for 

the mortgaged properties excluding the 

land mentioned in Sch. (III) and present it 
for registration and place the decree- 
holders also in possession of the property 

so conveyed after removing the huts des- 
cribed in Sch. (III). Jn default the kabala 
may be executed by the executing Court 
on their behalf in respect of the said pro- 
perties and we further order that the dec- 
ree-holders do get possession of the said 
properties through the. said executing 
Court. The order of the learned Subordi- 
nate Judge is confirmed subject to the 
above modification made by us. 

D. Order accordingly. 





RANGOON HIGH COURT 
Civil Regular No. 70 of 1934 
June 21, 1934 
Lwaog, J. 

GASPER & Co. —PLAINTIFE 
versus 
LEONG CHEY & Co.—Derenpint 

Trade mark—*‘ Passing off” action —Question whe- 
ther plaintiff has acquired right of property in mark, 
whether material—Mark associated with importer and 
not with suppliers -Importer, if can bring “ passing 
off " action—Action for infringement of trade mark — 
“ Passing off" actron—Conditions—Basis—Owner 
allowing many people to copy his mark—Effect. 

The plaintiff in a“ passing off” action has 
to show that the act of the defendant complained of 
is calculated to lead to the passing off of the defend- 
ant’s goods for those of the plaintiff's, and it does 
not depend on whether the latter has acquired any 
right of property in the device under which he sells 
his goods. : 

Where inthe local market a particular brand of 
goods is associated with the importers and not with 
their suppliers, the importer is entitled to institute 
an action for ‘‘passingoff ©“ Imperial Tobacco Co, 
of India, Lid. v. Bonnan (3), relied on. [p. 857, col. 
1. 

A condition precedent to an action for infringe- 
ment is registration. But in a“ passing off `“ action 
it is not a question of title; the basis of a“ passing 
off" action is a false representation. [p. 857, col 
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Where the owner ofa trade-mark stands by and 
allows a number of different people to copy his mark 
he loseshis right in it by reason ofthe fact that the 
mark has become common to the trade, but the owner 
of atrade-mark cannot be said to have thrown his 
mark open to the trade generally by acquiescing in 
one other person or firm using it, i 

Mr. W. A. Gregory, for the Plaintif. 

Mr. Clark, for the Defendant. 


` Judgment.— The plaintiffs have for 
more than twelve years been importing 
into Rangoon and selling in the local market 
a brand of cheap whisky. The whisky 
which is now manufactured and bottled in 
India is known as the “Steamer” brand, the 
lable on the bottle having as its main 


feature the picture of a steamer and bear- 


ing the “Steamer Brand”. The whisky is 
largely consumed by Corringhi coolies, who 
know it asthe ‘‘Jhazemarka’’ or the ‘Vada 
marka”, the Hindustani and Telugu words 
respectively for “Steamer Brand”. The 
defendants have a distillery at Moulmein, 
and since the year 1918 have been manu- 
“ facturing a similar whisky which they have 
sold as the “Phoenix Brand”. The lable 
used in connection with the sale of this 
whisky has printed on it the words ‘‘Phoenix 
Whisky” underneath the representation of a 
phoenix. In the latter part of 1931 the 
defendants commenced selling their whisky 
under two new labels. Each of these labely 
bears the picture of a steamer. Un one 
label the whisky is described as the “Steam 
Ship Brand” and on the other label as the 
“Motor Liner Brand”. The plaintiffs charge 
the defendants with having adopted these 
new labels in the hope and expectation of 
stealing part of their trade. They accord- 
ingly seek an injunction restraining the 
defendants, their servants and agents from 


- i ‘gelling whiskly under these new labels or 


“under any label which is a colourable imita- 
v." tion of the label used by them. 

: The plaintiffs are not the manufacturers 
of the whisky they sell. Until last year 
the whisky sold by them was bottled by 
the firmof James Anderson and Oompany 
of Calcutta and while the plaintiffs were 
obtaining whisky from this firm the words 
“Bottled by James Anderson and Co., 
Calcutta” appeared on the label. Last 
year James Anderson and Company ceased 
bottling whisky and transferred this part of 
- ‘their business to Hajee Ismail Sait and 
Sons, Limited, also of Calcutta. The label, 
however, remained the same, except that for 
the words “Bottled by James Anderson and 
Company, Calcutta”, there were substituted 
the words “Bottled by Hajee Ismail Sait 
and Sons, Limited, for Gasper and Oo., 
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Rangoon”., When the _ plaintiffs “were 
dealing with James Anderson and Co. 


their own name did not appear on the 
label and itis admitted by the plaintiff 
that while James Anderson and Company 
were supplying the whisky the lable 
belonged to the suppliers and not to the 
plaintiffs. When James Anderson and 
Company ceased doing this busines they 
purported to give to the plaintifis the right 
to use the steamer mark on the whisky sold 
by them, but there was no assignment in 
writing and the plaintiffs did not acquire 
the business of James Anderson and Co. 
The plaintiffs, therefore, did not, acquire a 
right in law to the exclusive use of the 
steamer mark by reason of the fact that 
James Anderson and Company purported 
to give the label to them. It does not, 
however, necessarily follow that the plaint- 
ifs are not entitled to maintain the suit. . 

In their written statement the defendants 
denied that the labels complained of were 
fraudulent or colourable' imitation of the 
label claimed by the plaintiffs. It was 
however, obvious that this plea could not 
be maintained in the face of the labels 
themselves and‘at the outset it was conced- 
ed that ifthe the plaintiffs were entitled 
to the exclusive use of the steamer mark as 
far the Iccal market was concerned, they 
would be entitled io the relief sought. 
The defendants also put forward the plea 
that the steamer mark was common to the 
trade. Evidence was led on this issue and 
it was established that one firm had since 
1928 used in connection with the sale of 
similar whisky in Rangoon the picture of a 
battleship. There was also some evidence 
that a second firm had used the picture of 
a sailing ship asile mark and that a third 
firm had used the picture of a cruiser, but 
neither of these marks had been used for 
more than a year and their use had never 
been brought to the notice of the plaintiffs. 
The learned Advocate for the defendants 
very properly did not contend that the 
evidence with regard to the use of the 
sailing ship and cruiser marks went to 
show that the mark claimed by the plaint- 
iffs was common to the trade. On this 
point he contented himself with the argu- 
ment that even if the plaintiffs had acquired 
a right tothe exclusive use of the steamer 
mark they had lost it by reason of their 
acquiescence in another firm using the 
picture of a battleship on its lable. 
The main contention put forward on behalf 
of the defendants was that the plaintiffs had 
no right at alltothe steamer mark as on 
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their own admission it belonged to James 
Anderson and Co. 

Thereis no substance in the argument 
that the plaintiffs are by reason of their 
acquiescence in the use of the battleship 
labels debwered from challenging the 
action of the defendants in adopting the 
steamship and motor liner labels. The 
battleship lakel is used by Davidson's 
Limited, Calcutta, whose agents in Rangoon 
are Charles Joseph and Company. When 
whisky bearing that label was placed in 
Rangoon market in 1928, the plaintiffs did 
object - to. the lable being used but the 
objection was not persisted in as those in 
control of James Anderson and Company 
and Devidson’s, Limited, were members of 
the same community. It is, therefore, quite 
clear that James Anderson and Company 
did acquiesce in Davidson's, Limited, using 
the picture of a battleship on their label, 
but this in itself would not operate to 
destroy any rights acquired by the plaint- 
iffs in respect of the label used by them. 
Because A allows Bto infringe his rights 
it does not follow thatC is at liberty todo 
so. Ofcourse, where the owner of a trade- 
mark stands by and allows a number of 
different people to copy his mark he loses 
his right in it by reason of the fact that the 
mark has become common to the trade, but 
no case has been quoted to me, and I 
know of none, where it has been held that 
the owner of a trade-mark has thrown his 
mark open to the trade generally by 
acquiescing in one other person or firm 
using it. : 

The Courts have frequently applied what 
is known as “the three mark rule” in decid- 
ing whether a mark is common to the trade 
or not. This rule received statutory 
recognition in the Patents, Designs and 
‘Trade Marks Act, 1883, s.74 of that Act 
provided that any device which before 
August 13, 1875, was publicly used by 
more than three persons on the sime or 
similar descriptions of goods should for 
the. purposes of the section be deemed 
common to the trade in such goods. In 
later Acts the definition was omitted, but it 
is a reasonable test and one which the 
Courts are entitled to apply. Applying it 
here, it disposes of the defendants’ conten- 
tion that they are entitled to use the labels 
complained of by reason of the fact that the 
“Battleship” brand has been on the market 
for several years to the knowledge of the 
plaintiffs. s ; 

In deciding whether the plaintiffs are 
entitled to maintain the suit notwithstand- 
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ing their admission as to the ownership of 
the sleamer markit is necessary to bear 
in mind that this is a “passing off” 
action and not the specialized form of 
action known as an action for infringement 
which followed the English Acts relating 
to the registration of trade-marks. The 
reason for emphasizing here the distinction 
between the two forms of action is that the 
learned Advocate for the defendants has 
relied mainly on authorities dealing with 
the action for infringement. Before the 
Trade Marks Registration Act, 1875, was 
passed, trade-mark actions, as they often are 
in this country, were long and costly proceed- 
ings, but in passing this Act Parliament 
made a serious attempt to do away with 
the difficulty and cost of proving title by 
evidence of use and reputation. In England 
the registration of a trade-mark constitutes 
proof of title, and an action for infringe- 
ment is only associated with an infringe- 
ment of aregistered trade-mark which is 


now recognized asa form of property. A. -". 


condition precedent to an action for in-” 
fringement is registration. In this country 
we have no such system of registration and 

the remedy of the aggrieved trade lies 
in a “passing off” action. In a “passing off” 

action it is not a question of title as known 

tothe English Acts dealing with registra- 

tion of trade-marks. The plaintiff must 

show that the defendant has done something 

which is calsulated to deceive. In other 
words the basis of a “passing off” action isa 
false representation. 

In Birmingham Vinegar Brewery Co, Lid, 
v. Powell (1) Lord Halsbury stated the law 
with regard to “passing off" actions in these 
words: 

“The proposition of law is one which, I think 
has been accepted by the highest judicial authority, 
and acted upon for a great number of years It 
js that of Turner, L. J., who says, in terms, ‘No 
man can have any right to represent his goods as 
the goods of another person. In an application of 
this kind, it must be made out that the defendant 
is selling his own goods us the goods of another” 
That is the only question of law which, as it 
appears to me,can arise in these cases. „All the 
rest are questions of fact. The most obvious way 
in which a man would be infringing the rule laid 
down by Turner, L. J., isif he were to say in 
terme, ‘these are the goods manufactured by’ a rival 
tradesman; and it seems to be assumed that, unless 
he says something equivalent to that, no action 
will lie. It appears to me that is an entire delusion. 
By the course of trade, by the existence and 
technology: of trade, and by the mode in which things 
are sold,a manmay utter that same proposition,. 
but in different words and without using the name 
of the rival tradesman atall. A familiar example, 


(D 1897) A O 710; 66 L J Ch 763; 4 RP O 720; 76 L 
T 792, 
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of course is when, without using any name, by the 
identity of the form of the bottle or the form ofthe 
label, or the nature of the thing sold in the 
package, he is making the statement not in express 
words, but in one of those different forms in which 
the statement can be made by somethingthat he 
knows will be so understood by the public. In 
each case it comes to be a question whether or not 
there is the statement made, and if the statement is 
made, there can beno doubt of the legal conclusion 
that he must be restrained from representing that 
the goods that he makes are the goods of the rival 
tradesman. Then you get back to the proposition 
- which I have read from Turner, L J.” 

In Montgomery v. Thompson (2) Lord 
Herschell observed: 

“The respondents are entitled to ask that a rival 
manufacturer shall be prevented from selling his ale 
under such a designation as to deceive the public 
into the belief that they are obtaining the ale of 
the respondents, and he ought not the lessto be 
restrained from doing eo, because the 
practical effect of such restraint may be much the 
same as if the persons seeking the injunction hada 
right of property in a particular name”. i 

The plaintiff in a ‘passing off” action has, 
therefore, to show that the act of the defend- 
ant complained of is calculated tolead to 
the passing off of the defendant’s goods for 
those of the plaintiff's, and it does not 
depend on whetherthe latter has acquired 
any right of property in the device under 
which he sells his goods. Now, the plaint- 
iff are not the manufacturers of the 
whisky which they sell and their ad- 
missions shows that in selling the whisky 
imported by them they have used a label 
introduced bv the original suppliers. The 
question is whether the plaintiffs as import- 
ers can in the circumstances of the case 
Maintain an action for ‘passing off.” I 
consider that they can. It is admitted that 
the plaintiffs have built up a substantial 
business by the sale of the whisky imported 
by them, Mr. OC. S. Joseph of the firm of 
Charles Joseph and Company, on whose 
evidence the defendants rely, states (hat 
this whisky 

“is known in the trade as ‘Steamer’ whisky import- 
ed by Gasper & Co., and that the term ‘Steamer’ 
brand is associated with Gasper & Co.” 

Mr. G. Apcar, a Director of the Rangoon 
Stores, said : 

“Jf a man asked for ‘Jahaz’ whisky I would un- 
derstand that he wanted Calcutta whisky imported 
by Gasper & Co.” 

Mr. J. J. Johannes, who until the be- 
ginning of 1933 wes the manager of the 
‘Central Stores, Ltd., which also dealt in the 
whisky imported into Rangoon by the 
plaintiffs, said: 

“If a customer came in and asked for‘Jahaz marka 
we would give him the plaintiffs’ whisky.” 

Maung Ba Kyi, the salesman of the Union 
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Stores, Rangoon, who was called as a 
witness by the defendants, said: 

“Exbibit D (a bottle of the whisky imported by 
the plaintiffs) is known as Gasper’s whisky. When 
I give orders for whisky of the brand Ex ‘D' I write 
for ‘Steamer’ whisky.” 

It cannot, in my opinion, ‘be effectively 
denied, ın face of the evidence of these 
witnesses, that in Rangoon, at any rate 
“Steamer” brand whisky is associated with 
the plaintiffs and not with their suppliers. 
There is ample authority for the proposition 
that an importer in such circumstances is 
entitled to institute an action for ‘passing 
off.” Lord Phillimore in Imperial Tobacco 
Co. of India, Ltd. v. Bonnan (3) said: 

“Tt is impossible for an importer to get a valuable 
reputation for himself and his wares by his care in 
selection or his precautions as to transit and storage, 
or because his local character is such that the article 
acquires a value by his testimony to its genuine- 
ness; and if, therefore goods, though of the same 
make, are passed off by competitiors as being im- 
ported by him, he will have a right of action.” 

The Privy Council in J. Ullmann & Co. v. 
Leuba (4), dealt with the very point now at 
issue. In that case the plaintiffs who manu- 
factured watches in Switzerland, had 
acquired the business and trade marks of 
another Swiss firm of watch manufacturers. 
The assignors had been in the habit of 
sending watches manufactured by them to 
a customer at Hong Kong who sold them 
under the manufacturers’ trade marks. 
The plaintiffs commenced an action in 
Hong Kong for infringement of the trade 
marks, and for passing off, the defendants 
being another dealer in watches in. Hong 
Kong. It was held that the trade in Hong 
Kong belonged to the original importer 
and that the plaintiffs had not sufficient 
interest in it to fonnd a cause of action. 
See aleo Ebrahim. Currim v. Essa Abba 
Sait (5) and West End Watch Co. v. Berna 
Watch (6). . 


In support of his argument that the 
plaintiffs could not maintain the suit be- 
cause the sleamer mark did not belong to 
them, the learned Advocate for the defend- 
ants quoted Hirsch v. Jones (7), In re 
European Blair Camera Company's Trade 
Mark (8), J. Defries & Sons, Ltd., v. 
Electric and Ordinance Accessories Co., 


(3: 80 Ind. Cas. 10138; A IR 1924 P O 1#7; 21 T 
A 269; 510 892; (1924) A © 755; 26 Bom, L R 6*3; 
2 Pat. L R250; 47M II 69; 924, M WN 6 2; 20 
L W 435; 29 0 W N81 (PO. 

(4) (1908) A O 443; 78 LJ P O41; 99 LTB. 

(5) 24 M 183. : : 

(6) 10 Ind Cas. 805; 35 B 425; 13 Bom LR 242. 

6 (7) (1§76)3 Oh, D 534;45LJ Ch. 3f4; 35 L T 
28 ` 


(8) (1896) 13 R P O 600; 75 L T 63. 
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Ltd., (9) and Goodfellow v. Frince (10,. He 
laid great stress on the decision in Hisch v 
Jones (7). This, however, was not a “pass- 
ing off” action, but an action for infringe- 
ment of a trade mark which had been 
registered as Stationers’ Hall. The plaint- 
iff, who was a cigar merchant, entered into 
an agreement with one Cenir, a manufac- 
turer of cigars at Havannah, to supply him 
with cigars of a particular description and 
to affix to each box consigned to him the 
label registered at Stationers’ Hall in ac- 
cordance with this arrangement the manu- 
facturer affixed this label to all boxes con- 
signed to the plaintiff and had printed on 
the boxes his name as the manufacturer. 
The manufacturer subsequently supplied 
cigars of the same description with the 
same label tothe defendants. Thereupon 
the plaintiff brought an action to restrain 
the alleged infringement of his-trade mark. 
The Court held that, as there was no evi- 
dence of any contract that the manufacturer 
should supply the plaintiff with that parti- 
cular kind of cigar, it could not, on an 
interlocutory application, restrain the de- 
fendants from using the label. The 
plaintiffs inj the case before me have in 
reality, as far as the Rangoon market is 
concerned, a monopoly of the sale of “Steam- 
er” brand whisky and even apart from 
the fact that the case of Hirsch v Jones (7), 
was an action for infringement and not an 
action for “passing off’ which the case now 
before meis there 1s no analogy between 
the two. 

The case in In re European Plair Came- 
ra Company's Trade Mark (8), was an 
application to expunge a trade mark from 
the register. The question was whether the 
manufacturer abroad or the importer was 
entitled to registration. It was held that 
there had been sufficient use of the mark 
in England by the manufacturer to prevent 
the importer from setting up a claim to 
exclusive use. : 

The case of J. Defries & Sons, Ltd. v. 
Electric and Ordinance Accessories Co., 
Ltd., (9), was a passing off action but far 
from supporting the defendants’ contention 
I consider that it supports the argument ad- 
vanced on behalf ofthe plaintiffs. The plain- 
tiffs in that case were American manufac- 
turers of electrial lamps and ctker acces- 
sories. In 1896 an English Syandicate called 
the ‘‘Stewart Electrical 9) ndicate, Ltd.” 
began to place onthe English market lamps 

(9) (1906) 23 R P O 341. 
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made by the American manufacturers 10 
their order and sold them under the same 
“Stewart Are Lamps”. In 1903 the goowill 
ofthe business of the Syndicate together 
with its righls to the use of the word 
“Stewart” in connection with the salè of 
the goods, was purchased by the defen- 
dants, who continued to sell the lamps un- 
der the same name. The plaintiffs brought 
an action to restrain the defendants from 
selling their goods under the name ‘‘Ste- 
wart”. The defendants resisted the claim 
and asked for an injunction restraining the 
plaintiffs from using the words “Stewart”. 
Tt was held that the word “Stewart” as as- 
sociated with the goods of the nature of 
those in suit was the sole property of the 
Syndicate and its successors, the defendants, 
The plaintiffs’ action was thereupon dis- 
missed and the defendants were granted 
an injunction restraining the plaintiffs from 
using the name.‘‘Stewart”. 

I also fail to see how the case of Expl. 
Goodfellow v. Prince (10), hepls the defen- 
dents. In 1885a firm of champagne ships- 
pers in France commenced to sell to the 
plaintiff who was a wine merchant in the 
City of London champage under the label 
“Te Court etCie Reims’. The label had 
been registered in France asthe label of 
the shippers. In 1886 the defendant com- 
menced to sell champagne (which had 
been obtained from France by another 
firm of shippers) as “Le Court et Cie's 
Champagne”. The plaintiff sued to restrain 
the defendant from usingthe nams of “Le 
Court et Cie” and from sellingor advertis- 
ing under such name any champagne not 
manufatured, sold or shipped by or for the 
plaintiff. Itwas held by the Court of 
Appeal, composed of Cotton, Lindley and 
Lopez, JJ., that the plaintiff was neither 


on the ground of trade-mark nor of trade 
name entitled tothe relief sought. There 
was no caseon the ground of trade mark, 
as the label, which was capable of regis- 


tration in England, had not,in fact, been 
registered. Withregard to trade name, 
the evidence did mot establish that the 
name end brand of “Le Court et Cie” had 
become so associated with the wine of the 
plaintiffas toenable him to assert his 
common law right of restraining another 
person from passing off his goods as those of 
the plaintiff. ; 

The “Steamer” brand has become associ- 
ted with the plaintiffs so far asthe local 
market is concerned, and with no one else, 
and in my opinion the action of the 
defendants in selling whisky under the two 
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labels complained of gives the plaintiffs a 
right of action against them. The defen- 
dants' labels are calulated to deceive and, 
I consider that they were deliberately 
adopted by the defendants for the purpose 
of stealing _part of the plaintiffs’ trade, The 
explanation of their adoption given by 
Leong Ah Khee, the son of the Proprietor of 
the defendant firm, the father did not go 
into the witness box, was too: far-fetched to 
call for serious consideration. 

There will, therefore,be an injunction 
restraining the defendants, their servants 
or agents from selling or offering for sale 
in Burma whisky contained in bottles or 
other receptacles bearing the labels 
complained ofor either ofthem, or any 
other label which tends to represent or 
lead to the belief that the whisky sold or 
offered for sale by the defendants, their 
servants or agents is the “Steamer” brand 
whisky imported by the plaintiffs. The 
defendants will be directed to deliver np 
to the plaintiffs all bottles bearing the 
offending labels and any loose labels which 
may be in their possession or under their 
contro). The plaintiffs will be entitled to 
an account of the profits made by the de- 
fendants on the sale of whisky bearing the 
offending labels. The plaintifs will also be 
entitled to the costs ofthe suit and also 
award special costs of Rs. t5, per day, for 
two days. ; 

D. Suit decreed. 


LAHORE HIGH COURT 
Criminal Appeal No. 129 of 1934 
May 9, 1934 
Youre, C.J. AND Appison. J. | 
ABDUL MAJID alias MAJID alias 
BHOLU—ConvicT—APrPELLANT 
Versus 
EMPEROR— RESPONDENT 
Penal Code (Act XLV of 1860), s. 304—Culpable homi- 
cide not amounting to murder—Crime unpremediated— 
Skewer for breaking ice, picked up and plunged 
into stomach of victim in heat of passion—Offence 
committed. h , as 
“The deceased was ‘instrumental in raiding a 
house, where the accused and some others were 
gambling. The raid, however, was unsuccessful. 
Some days afterwards, the deceased and the 
accused metin a kotel where an altercation 
started, the accused saying that if the deceased 
took steps to have him captured again, he would 
kill him outright. The deceased got up and said 
that he could not kill him and he could try whether 
he could. Thereupon the accused who had picked 
up a long skewer-like instrument for breaking ice 
in his hand, thrust it into the stomach of the 
deceased and the deceased: died of those wounds: 
Held, the crime was unpremeditated, that there 
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was a sudden altercation and fight and that the 
accused- picked up a skewer for breaking ice in.the 
heat of passion and plunged it into the stomach 
of his victim. It was not a weapon which he was 
carrying himself and everything pointed to the 
suddenness of the fight. Consequently the offence 
he committed wasculpable homicide not amounting to 
murder punishable under the first part of s. 304, 
Penal Oode. 


Cr. A. from an order of the Sessions 
mee Gujranwala, dated January 12, 
l À p 

Messrs. Zafarullah Khan and M. 
Aslam Khan, for the Appellant. 

Mr, R. A. Jeremy, Public’ Prosecutor, for 
the Respondent. 


dudgment.—Abdul Majid elias Bholu, 
and Ibrahim alias Ibbu, have been con- 
victed by the learned Sessions Judge of 
Gujranwala of the murder of Zahur Hassan 
on the afternoon of October 7,1933. The 
first named has been sentenced to death 
and the second to transportation for life. 
They have preferred separate appeals and 
the sentence of Abdul Majid is before us 
for confirmation. : 

The caseis a simple one. On the pre- 
vious night Zahnr Hassan took a Police 
party to the house of Abdul Majid on 
the allegation that gambling was going 
on there. The gamblers, however, had time to 
disperse. Abdu] Majid and lurahim were 
caught and reprimanded. Next day, i. e., 
on October 7, 1933, these two persons were 
seen in ithe company of the murdered 
man. They went together to the shop of 
Ghulam Muhammad alias Gaman in the 
afternoon. He sells soda water, cigarettes, 
betel leaves, etc. There is a place inside 
where customers cen sit and enjoy their 
drinks. He has deposed that the two 
appellants and the murdered man came 
into his shop. He gave them a bottle of 
soda water and a tumbler. They sat down 
inside while Gaman himself sat down on 
his gaddi in one of the doorways of the 
shop. From there he could not see what 
was going on inside, as there is a wooden 
screen behind his seat. Jumma (P. W. 
No. 10) came to his shop and was sap- 
plied with a betel leaf after which he 
continued standing there. This is the 
oaly eye-witness who has been believed 
by the learned Sessions Judge. He has 
deposed this he saw the two appellants 
and Zihur Hassan sitting inside. [brahim 
was eating soma bread. An _ altercation 
started between Ablul Majid and Zahur 
Hassan It was about the latter's inform. 
ing the Police about the gambling. He 
heard Abdul Majid say that if Zahur 
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Hassan took steps to have him captured 
again, he would kill him outright, Zabur 
Hassan got up and said that he could 
not kill him. He could try whether he 
could. Thereupon Abdul Majid, who had 
picked up a long skewer-like instrument 
for breaking ice in his hand, thrust it 
into the stomach of Zahur Hassan. Ibrahim 
‘got up and stood between the pair of 
them. With his right hand, according to 
the witness Jumma, he pushed Zahur Hassan 
backwards and with his left hand he 
pushed Abdul Majid backwards (see p. 20 
of the paper book in the cross-examination 
of this witness by Mr. Ata Muhammad, 
Advocate). Thereafter Abdul Majid went 
round Ibrabim and struck Zahur Hassan 
again. 

According to the medical evidence there 
were three punctured wounds on Zahur 
Hassan's body. The first was the injury 
caused in his stomach (the wound pene- 
trating to the liver) and it was the cause 
of his death. The ofher two wounds, 
according to the doctor, were probably 
caused by the same blow. It went through 
his lefi arm and just scratched his left 
side. 

This being the evidence, it is impossible 
to hold that it has been established that 
Ibrahim took any partin the attack. The 
learned Counsel for the Crown admitted that 
the eorviction of Ibrahim could not be up- 
held, We accept his appeal and acquit him. 

As regards Abdul Majid we are of 


opinion ihat the offence he committed was - 


culpable homicide not amounting lo murder 
punishable under the first part of s. 303, 
Indian Penal Oode, as the offence falls 
within Exception No. 4 to s. 800, Indian 
Penal Code which runs :— 

“Culpable homicide is not murder if it is commit- 
ted without premeditation in a sudden fight in the 
heat of passion upon asudden quarrel and without 
the offender's having taken undue advantage or acted 
in a cruel of unusual manner”. 


It must be held that the crime was 
unpremediated, that there was a sudden 
altercation and fight and that Abdul Majid 
picked up a skewer for breaking ice in 
the heat of passion and plunged it into 
the stomach of his victim. It was not a 
weapon which he was carrying himself 
and everything points to the suddenness 
of the fight. We, therefore, accept his 
appeal, alter the conviction to culpable 
hcmicide not amounting to murder punish- 
able under the first part of s. 30}, Indian 
Penal Code, and sentence him to 10 years’ 
rigorous imprisonment. 

D. Appeal accepted. 
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OUDH CHIEF COURT 
First Civil Appeals Nos. 23 of 1932 and 
31 of 1933 
October 23, 1934 

Nanavorry AND ZIA-UL-HASAN, JJ. 
Gir HAR SAROOP AND oTHERS— 

DrrenDANTS—APPELLANTS 

Versus 


B. BHAGWAN DIN AND 0TAERS— 
PLAINTIFFS— RESPONDENTS, 

Charitable and Religious Trusts Act (XIV of 1920), 
ss 3, 5—Public trust or endowment— Essentials of— 
Question of title—-Jurisdiction of District Judge to 
decide— Decision of District Judge unders, 5— 
Whether bars regular suit—Religious endowment— 
Private temple—Convrersion into public endowment— 
Proof necessary—User by public—Nature of—Civil 
Procedure Code (Act V of 1908), ss. 9, 92—Infringe- 
ment of legal right—Cause of action disclosed—Duty 
of Civil Court to entertain suit—‘Expressly barred’ 
in s 9, meaning of—S. 92, provisions of, tf impera- 
tive--Interpretation of Statutes—Staiutes affecting 
jurisdiction of Civil Court—Construction—Deed— 
Construction—Mukammadan ruler granting sanad to 
Hindus for temple—Evidence Act (I of 1872), s. 90 
—Ancient document—Interpretation by usage—Ruler 
granting sanad—Interpretation put by Judge of that 
Ruler—Admissibility— Copies of ancient documenis— 
Presumption under s. 80, if arises—Diseretion of Court, 

To constitute a valid public trust or endowment 
there must be proofofa grant with the intention“ 
that the profits should be utilised for the services 
of the idol, and that the members of the family of 
the founder had not treated the property as their 
own personal property, the income of which could 
be applied for their own personal benefit. Kanwar. 
Doorganath Roy v. Ram Chunder Sen (8), relied on, 
Kamla Lachmi v. Basdeo Prasad Mahant (6), Gatra 
Nath Kakaji v. Ram Narayan (7), referred to. [p. 
868, col. 1.] 

As there is no express provision in Act XIV of 
1920, making the decision of the District J udge 
under r, 5 of the Act final and conclusive, that deci- 
sion will not debar the party that is unsuccessful 
before him from filing a declaratory suit challenging 
the correctness of his orderin a regular suit and 
it is for the party who seeks to oust the jurisdic- 
tion of the Civil Court to establish that contention 
of his. [p. 871, col. 2.] f 

User can convert a private temple into a public 
trust, but that user must be unfettered and unres- 
tricted by any act on the partof the owners of tha 
temple. In other words, the owner or owners of the 
temple must allow the general public the free use of 
the templeat all hours of the day and night without 
Jet or hindrance and further the offerings made to 
the idol inthe temple should be utilised for the 
upkeep of the temple. Before a private grant can 
be converted into a public endowment that 
fact must be proved by cogentand very strong 
evidence. [p. 850, col. 1.] 


The general rule of law is that where a legal 
right exists and its infringement is alleged, a cause 
of action is disclosed and unless there is a bar to the 
entertainment of sucha suit, the ordinary Civil Courts 
are bound to entertain it, Valli Ammal v. The Corpo- 
ration of Madras (10), referred to.. [p. 870, col. 2.] 

The words “ expressly barred ” :in s. 9 ofthe Code 
of Civil Procedure means barred-by any enactment 
for thetime being in force. [ibid.] 

The provisions of s. 92 of the Code of Oivil Proce- 
dure are imperative, and the consent in writing of 


862 
the Advocate-General or the Legal Remembrancer 
as the case may be, has to be secured as a prerequisite 
and a sine qua non before the plaintiffs can tile a suit 
under this section of the Code. [p. 872, col. 1] 

The general rule of lawis that statutes affecting 
the jurisdiction of Oivi! Courts are to be construed 
as far as possible in such a way as to avoid the effect 
of transferring the determination of rights and liabil- 
ities from the ordinary Civil Courts to executive 
Officers. Winter v. Attorney-General (l1), referred 
to. [p. 870, col 2] f 

Evidence as to the interpretation placed upon an 
ancient document by persons who lived at, or at a 
time not remote from, the time of the execution of 
the document is not only admissible but very valu- 
able. In the construction of ancient grants and 
deeds, thereis no better way of construing them 
than by usage, and contemporanea expositio is the 
best way to go by. Where, therefore, a sanad 
granted by a Muhammadan ruler has been judicial- 
ly interpreted by a Judge of that ruler, the judg- 
ment so given is admissible in evidence in order to 
prove the natureof the grant. [p. 865, col. 1.] 

The presumption under s. 90 of the Evidence Act 
in regard todocuments thirty years old arises in 
the case of copies as wellasof originals P. Subra- 
manya Somayajulu v, Y. Seethayya (3), relied on, 
Ram Naresh Singh v. Chirkut (4), not applied. [p. 
865, col. 2.] 

The raising ofa presumption unders. 90 of the 
Evidence Act as tothe genuineness of a document 
is amatter which is eminently within the discreticn 
of the trial Court. [p. 866, col. 1.] 

Endowed property is by its very nature incapable 
of being alienated or of being inherited, and it is 
not possible to attributeto a Muhammadan ruler the 
idea of endowing 5 bighas of waste land for the bene- 
fit of a Hindu religious trust, even apart from the 
clear inference to be drawn from such expressions as 


“naslan bad naslan and batnan bad batman." [ibid.] 
. F.C. A. against an orderof the Sub- 
ordinate Judge, Mohanlalganj, Lucknow, 


dated February 22, 1932. 

Messrs. H. Husain and H, Chandra, for 
the Appellant. 

Messrs. Radha Krishna and Sri Ram, for 
the Respondents. i 

Judgment.—These are two connected 
appeals arising outof a dispute in connec- 
tion with a Hindu temple known as Mandir 
Bhaironji situate in Mohalla Pul Jhaulal 
in the City of Lucknow. 

The facts and circumstances out of 
which these appeals arise are briefiy as 
follows :— 

On April 14, 1930, Babu Bhagwan Din 
and Babu Jagannath Prasad, residents of 
Lucknow, filed an application in the 
Court of the District Judge of Lucknow 
under s. 3 of the Charitable and Religious 
Trusts Act (XIV of 1920) alleging that 
the temple of Bhaironji in the City of 
Lucknow along with the property movable 
and immovable attached to it constituted 
a public religious trust of the Hindus 
and praying that the five persons, whom 
they had impleaded as trustees of this 
temple, be directed to furnish them 
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through the Court with particulars :as to 
the nature and objects of the trust and 
further requesting that the accounts of 
the trust relating to the three years prior 
to the filing of the application be examin- 
ed and andited. The District Judge of 
Lucknow, Mr. L. 8. White, I. O. S., after 
a summary enquiry held that 

“it would be idle to call on them (the goshains+ 
in charge of the temple of Bhaironji) to furnish 
information regarding the nature and objects of 
the trust for obviously, unless they are prepared 
to make a great change in their ground, they 
-will merely reply that the trust is a private one. 
All I think that is worth calling on them to 
do is to furnish information as to the exact extent 
of tbe property, nature of the buildings and their 
approximate amount of the income”, 


Ultimately the learned District Judge 
cf Lucknow came to the conclusion that 
there was astrong prima facie case that 
the temple of Bhaironji formed a public 
trust, that the opposite-party, viz., the 
goshains incharge of the temple had 
failed to establish their contention that 
it was not a trust to which Act XIV of 
1920 applied. 

Armed with this order of the learned 
District Judge of Lucknow, dated October 
18, 1930, in their favour the applicants 
Babu Bhagwan Din and Babu Jagannath ` 
Prasad filed on September 16, 1931, a 
suit (No. 103-7 of 1931) under s. 92 of 
the Code of Civil Procedure praying that 
the defendants, who were in charge of 
the temple of Bhaironji be removed from 
their posts of trustees and managers of 
the temple and of the property attached 
to it, that a scheme of management and 
for the appointment of new trustees for 
this temple be drawn up, that the trust 
property be vested in the new trustees 
so appointed and that costs of the suit be 
awarded to the plaintiffs. 

The Subordinate Judge of Lucknow, 
Mr. Bhagwat Prasad, decreed the suit 
with costs, removed the defendants from 
the management of the temple of Bhaironji 
and from the property attached to the 
temple, approved the scheme of manage- 
ment drafted by the plaintiffs and made 
it a part of the decree of the Court, 
appointed the persois named in this 
draft scheme as new trustees, and directed 
that the temple of Bhaironji with all the 
property movable and immovable attached 
to it be vested in the newly appointed 
trustees. 

While this Suit No. 108-7 of 1931 was 
pending in the Court of this Subordinate 
Judge of Lucknow, Kundan Gir and several 
other members of his family filed Suit 
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No. 8-108 of 1932 (?) on December 23, 1931, 
for a declaration that the temple of 
Bhaironji was the private and personal 
property of the plaintiffs and defendants 
Nos. 3, 4,5 and 6 or at any rate was 
not a public trust to which Act XIV of 
1920 applied, that the order of the District 
Judge of Lucknow, dated October 18, 
1930, declaring the temple to bea public 
trust was -invalid and’ inoperative, and 
that in the property describedin para. l 
of the plaint the plaintiffs along with 
defendants Nos. 3 to 6 had full rights of 
absolute ownership. This suit was decided 
on February 28, 1933, by Pandit Braj 
Krishna Topa, Subordinate Judge of 
Malihabad in the District of Lucknow, who 
decreed the plaintiffs’ claim for a declara- 
tion that the temple of Bhaironji was a 
private trust of the family of the plaintiffs 
and of deféndants Nos. 3 to 6, and that 
the property described in para. 1 B of the 
plaint was the personal and private 
property of the plaintiffs and defendants 
Nos. 3to6. Costs were awarded to the 
plaintiffs only against Babu Bhagwan 
Din and Babu Jagannath Prasad, defend- 
ants Nos. 1 and 2 who by filing their 
application under s. 3 of Act XIV of 
1920 in the District Judge’s Court of 
Lucknow were alone responsible for starting 
this chain of litigation, which resulted in 
the temple being ultimately decreed as 
the private trust of the family of Kundan Gir 
Goshain and the property adjoining this 
temple as the private and personal 
property of the plaintiffs and defendants 
Nos. 3 to6. 

Both parties have appealed to this Court. 
Appeal No. 31 of 1933 is the appeal of 
Babu Bhagwan Din and Babu Jagannath 
Prasad and three others against the 
judgment and decree of the Court of 
Pandit Braj Krishna Topa, Subordinate 
Judge of Malihabad, dated February 28, 
1933, decreeing the declaratory suit of 
Kundan Gir Goshain and others. Appeal 
No. 28 of 1932 has been filed by Har 
Sarup Gir, Narain Gir, Musammat Jagrani 
and Ram Prasad Gir against the judg- 
ment and decree of the Court of Mr. 
Bhagwat Prasad, Subordinate Judge of 
Mohanlalganj, dated February 22, 1932, 
decreeing the suit of Babu Bhagwan Din 
and Babu Jagannath Prasad under s. 92 
of the Code of Civil Procedure. With 
the consent of parties both appeals have 
been consolidated and will be disposed of 
by this single judgment. 

We will first take up Appeal No. 31 
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of 1933 filed by Babu Bhagwan Din and 
Babu Jagannath Prasad and others, for 
if that appeal is allowed, it virtually 
makes an end of Appeal No. 23 of 
1932 filed by the Goshain Har Sarup Gir 
and other members of his family. 

We have heard the learned Counsel for 
the appellants, Mr. Radha Krishna, at con- 
siderable length as also the learned Counsel 
for the respondents, and have carefully 
scrutinised the somewhat voluminous evi- 
dence on the record of thethree files of the 
lower Courts and have taken time to 
consider our judgment. 

The plaintiffs of plaint in Suit No. 8-108 
filed on December 23, 1931, belong to a 
family of goshains or mendicant friars 
amongst whom marriage is customary. 
It is proved from the evidence on the 
record that they are all descended from 
one common ancestor, Dariao Gir Goshain, 
who lived somewhere about the middle of 
the eighteenth century. It is also common 
ground that the temple of Bhaironji in 
Mohalla Pul Jhaulal in the City of 
Lucknow was in existence in the days of 
Nawab Asafuddaula Bahadur, Wazir of 
Oudh, and that it was at that time in 
the care of Dariao Gir Goshain. The 
‘origin of this temple of Bhaironji is lost 
in antiquity, and there is no evidence on 
the record to show whea the house in 
which the idol of Bhaironji now exists 
was constructed or when the idol was 
installed and by whom. The oldest docu- 
ment on the record is the sanad granted 
to Dariao Gir Goshain by Nawab Asafud- 
daula Bahadur, Wazir of Oudh, on Rabius- 
sant 5, 1195 Hizri corresponding to 
April 2, 1781, A.D. By this sanad which 
is in Persian, Dariao Gir Goshain and 
his heirs were granted by the then ruler 
of Oudh five pucca bighas of waste land 
free from payment of Government revenue, 
and free of all other dues, ‘‘generation 
after generation and descent after descent” 
(naslan bad naslan wa batnan bad batnan). 
The object of this revenue-free grant to 
Dariao Gir Goshain as stated in the sanad 
was that Dariao Gir may continue to 
remain in possession of,these 5 bighas of 
land and construct a house on it and 
other buildings and “should with con- 
tentment and devotion remain engaged in 
praying for His Highness (Nawab Asafud- 
daula)’. We have no doubt that this 
sdnad (Ex. 4 at page 140 of the paper 
book) confers a revenue-free grant upon 
Dariao Gir Goshain, the ancestor of the 
plaintiffs in Suit No. 8-108 of 1931. The 
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learned Counsel for the defendante- 
appellants has argued that these five 
bighas of waste land were not granted to 
Dariao Gir Goshain in his personal 
Capacity but that they were really gifted 
to the idol of Bhaironji and thus formed 
part of a religious endowment. We 
cannot for a moment accept this con- 
tention. Jn the first place the words used 
in this sanad (Ex. 4) completely and 
emphatically negative any such suggestion. 
We accept the official translation of the 
sanad (Ex. 4) as correct, for it is admitted 
before us by the learned Counsel of both 
parties that the official who -holds the 
post of translator attached to this Court 
possesses a sound and thorough knowledge 
of the Persian language. The operative 
portion of this sanad Ex. 4, as translated 
by the office, reads as follows :— 

“The present and future state officiale of Haveli, 
Lucknow, -suburbs and province of Akhtarnagar, 
Oudb, should know that five pucca bighas of waste 
land, free from Government revenue, mal and 
sewat, in the immediate vicinity of village Nawagaon 
included in the said Haveli whereon lies (is situate) 
the house (temple! of Bhairon have been granted 
along with the said. house in the name of Dariao 
Gir Goshain, the mahant. free of all Government 


dues and shall not be shown in the record” (as 
Government land any longer). 


This clearly shows that not only are 5 
_bighas of waste land granted to Dariao 


““Gir Goshain but even what has been des- 


cribed in the sanad as the house of 
Bhaironji has been gifted to Mahant 
Dariao Gir Goshain, and even if the words 
in Persian “makan-e-Bhairon” be deemed 
to mean the temple of the Hindu god 
Bhairon, then too, the sanad purports -to 
make a gift of this temple along with the 
five bighas of waste land to Dariao Gir 
Goshain. 

In the second place, it is inconceivable 


that a Muhammadan ruler in the days of . 


the Nawabi, that is in pre-British days, 
would be willing to create a religious 
endowment for the benefit of a Hindu 
idol. The very thought is repugnant to 
the tenets of Islam. In Satyid Ameer 
Ali's standard work on Muhammadan Law, 
Volume I, p. 509, occurs the following 
observation :— 

“But it does not follow from this that a Moslem 


can make a wak? in favour ofa church, a synagogue 
or any place of Non-Moslem worship.” 


If a Moslem cannot make a wakf in 
favour of a Christian church or in favour 
of Jewish synagogte, much less can he 
make an endowment in favour of a Hindu 
temple or idol. The very idea would be 
abhorrent to all orthodox Moslem religious 
belief. 
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In the third place, as pointed out by 
the learned Subordinate Judge of Malih- 
abad, Lucknow, the Muhammadan rulers 
were fully conversant with the idea ofa 
wakf, andif any wakf was intended to be 
created by Nawab Asafuddaula, then the 
requisite formula for the creation of a 
wakf would have’ been used and some 
such expression as “wakafto” (I have 
dedicated) or “haramto” (I have consecrated) 
or “tasaddukio” (I have given in charity), 
as pointed out by Saiyid Ameer- Ali in 
his treatise quoted above would have been 
used. We have, therefore, no hesitation in 
rejecting as highly unsound the conten- 
tion urged on behalf of the defendants- 
appellants that the sanad (Hx. 4) created 
a religious endowment in respect of five 
bighas of waste land in favour of the idol 
of Bhaironji in the temple of Bhaironji. 
In this connection it would be apposite to 
cite the decision of their Lordships of the 
Privy Council in Muhammad Raza v. 
Yadgar Husain (1). In that case the 
Hindu ruler of Nagpur granted villages 
to a Muhammadan subject (the royal 
physician) as “mohasa for the I mambara of 
Pir Husain for ever”, the mohasa to be con- 
tinued “from year to year and from genera- 
tion to generation”. In 1867 the Chief Com- 
missioner of the Central Provinces ordered . 

“that the villages may remain revenue-free as 
long as the Imambara is in existence, on this condi- 
tion that the income arising from the muafi is 


properly spent and a report is submitted to Govern- 
ment for sanction.” 


In 1916 Muhammad Raza sued other 
descendants of the grantee alleging that 
the villages were wakf and claiming a 
declaration that he was entitled’ to be 
recorded as the full sixteen anna makasdar 
and mutawalli. It was held by. the 
Judicial Committee that whether the 
document of 1840 or the order of 1867 
was considered, the grant was not 
a wakf. but a.personal grant subject 
to a condition and that the plaintiffs appeal 
failed. In our opinion, the ratio decidendi 
upon which the judgment of their Lord- 
ships of the Judicial Committee proceeded 
in that. appeal is fully applicable to the 
present case. 

Finally, we may note that this sanad 
(Ex. 4) wasthe subject of interpretation 
in a judgment passed by a second Appel- 
late Court in Shahi times. This judgment 
is Ex. 5. Itis in Persian and it purports . 
to be an order as ‘‘edict passed by the 

(1) 80 Ind. Oas. 645; 511A 192; A I R1924P O 
109;7 NL J 116; 51 O 446; (1924) M WN 447; 20 


L W 3; 28 OWN 937; L R5 AC O)76; ANG 
R1 EO . 
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second appellate department dated the 
16th Shaaban 1259 Hizri” corresponding 
to July 27, 1843, ninety-one years ago. This 
judgment bears the seal of Imdad Ali, 
tutor of King Wajid Ali Shah, the last 
ruler of Oudh, before the annexation of 
this province by the British. King Wajid 
Ali Shah reigned over Oudh from 1847 to 
1656. This judgment (Ex. 5) shows 
that there was a dispute 
Kalyangir and Jawahar Gir Goshains on 
the one hand and certain dhobis or washer- 
men, who after having erected a thatched 
hut witi the permission of the goshains 
declined to vacate the land when asked 
to do so by the laiter. The Royal order 
of Nawab Asafuddaula Bahadur (Hx. 4) 
waa relied upon by the goshains to prove 
their title and possession over the land 
on which the washermen had constructed 
their thatched hut. The amin who was 
deputed by the Nawabi Court to measure 
the land reported that the land of the 
house of the fagirs or goshains was now 
less than four bighas and the Judge, Mr. 
Imdad Ali, after considering the oral and 
documentary evidence on the record, held 
that: the land in dispute was granted as a 
muafi or revenue-free grant to Dariao 
Gir Goshain, fhe ancestor of the fagirs 
by the Royal order of Nawab Asafuddaula 
Bahadur, and so an order was passed in 
their favour that they had power to get 


the land in dispute vacated by the 
washermen on payment to the latter 
of the price of the materials used 
In constructing the thatched hut. The 


Royal order of Nawab Asafuddaula of 
1781 thus received judicial interpretation 
at the hands of Mr. Imdad Ali in 1843. 
Evidence as to the interpretation placed 
upon an-ancient document by persons 
who lived at,-or at a time not remote 
from, the time of the execution of the 
document is not only admissible but very 
valuable, for “contemporanea expositio est 
fortissima in lege” (Coke, 2nd inst. 136). 
In Attorney-General v. Parker (2) Lord 
TAN, C. made the following observa- 
ion :— 

“In the construction of ancient grantsand deeds, 
there is no better way of construing them than by 
usage, and contemporanea expositio is the best way 
to go by.” 

„The judgment Ex. 5, fully supports the 
view that we take of the sanad (Ex. 4) as 
a personal grant of 5 bighas of revenue- 
free land to Dariao Gir Goshain. The 
phrasein the sdnad (Ex.: 4) ‘‘Dariao Gir 
Goshain, mahant of the temple of Bhairon” 

(2) (1747) 3 Atk. 576 at p. 577, ; 
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is merely descriptive of the goshain. It 
does not mean, as contended for by the 
learned Counsel for the defendants ap- 
pellants, that the grant was made to the 
mahant in his capacity as trustee and 
manager of the temple of Bhairon. The 
phrase merely describes Dariao Gir Goshain 
as the mahant ofthe temple of Bhairon, 
to whom not only 5 bighasof land are given 
revenue free but also the house or temple 
of Bhairon which is situate within the area 
of 5 bighas gifted to him. For these rea- 
sons, apart from the oral testimony of the 
witnesses examined on behalf of the plaintiffs, 
we are clearly of opinion upon the do- 
cumentary evidence ofthe sanad (Ex. 4) 
and the judgment (Ex. 5) that ths plaintiffs 
are ownersof the property in suit, for the 
contention of the defendants that this pro- 
perty is endowed property breaks down 
completely. 

A very feeble and somewhat belated 
attempt was made by the learned Counsel 
for the defendants-appellants to prove that 
the sanad (Ex. 4) and the judgment 
evidence as — 
there was no proof on the record that they 
were true copies and the loss of the origi- 
nals had also not been proved. In our 
opinion there is really uo force in this 
contention. Exhibit 4 appears to us to be 
the original sanad itself for it is said in 
this document itself that “fresh sanads 
shall not be demanded by the officials 
every year” thus proving that Ex. 4 is 
the original sanad itself or a duplicate, its 
original or counter-part being kept in 
the record room of tha King. There is 
nothing onthe face of Ex. 4 to show that it 
isonly a copy. The presumption under 
s. 90 of the Indian Evidence Act in regard 
to documents thirty years old arises in the 
case of copies as well as of originals [see 
P. Subramanya Somayajulu v. Y. Seethayya 
Reliance has been placed upon a 
Bench ruling of this Court in Babu Ram 
Naresh Singh v. Chirkut (4). That ruling 
laid down thata Court should be very 
slow about raising any presumption under 
this section in favour of old deeds of 
shankalap.which are produced practically 
for the first time during the trial of 
suits in which proprietary rights are set 
up on the basis of those deeds and ‘that if 
the deeds do not bear the signatures of the 


(3) 70 Ind, Cas 729; 46 M 92; 16 L W 462; (1922) 
MW N6l4;31 MLT 347; A I R 1923 Mad, 1 
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ry 138 Ind. Oas, 513; 9 OW N 379; A IR 1932 
Oudh 227; Ind. Rul. (1932) Oudh 309, 6 
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execulant or executants, they cennot be 
piesumed to be genuine. This ruling has no 
applicability tothe case of a Shahi firman 
or Royal order of cne of the Kings of Oudh, 
which order has been given effect to 
more than half a century laterina judg- 
ment ofan Apreliate Court duly constitut- 
ed by the Muhammadan rules of Ouch, 
In . Har ‘Prasad Upadhiya v, Bikramajit 
Singh (5), it was held by Mr. Justice 
Lindsay that the raising of a presumption 
under s. 90 of the Indian Evideuce Act as to 
the genuineness of a document is a matter 
which is eminently within the discretion 
of the trial Court. The learned Su bordi- 
nate Judge has admitted in evidence both 
these old Peisian documents (Ex. 4 and 5) 
and no valid reasons have been advanced 
for any interlterence by us with the dis- 
cretion exercised by the trial Judge. The 
phrases noted on the back of the document 
(Ex, +, viz., naqal badafiar (copy inthe 
King’s record rcom) and Dakhil Sivaha 
Huzur would seemto show that Ex. 4 
was ihe original frman or Loyal order, of 
which a copy was kept in the Nawab’s 
office or record room, In any event after 
giving this matter our best consideration, 
we are fully convinced that Exs. 4 and 5 
are genuine documents produced from 
proper custody andhave been rightly ad- 
mitted in evidence. We are aleo clearly 
of opinion that the sanad (Ex. 4) conferred 
heritable and transferable rights on Dariao 
Gir Goshain inthe 5 bighas of waste land 
granted to him. The expressions “naslan 
bad naslan and bainan lad batman” have 
been held to have a technical meaning and 
to import the grant of an absolute estate. 
Such a grant of an heritable and transfer- 
able estate to Dariao Gir negatives the idea 
of a grant tohim as a trustee of the temple 
of Bhaironji. Endowed property is by its 
very nature incapable of being alienated 
or of being inherited, and as we have said 
above, itis not possible to attribute to a 
Muhammadan Ruler the idea of endowing 
5 bighasof waste land forthe benefit of 
a Hindu religious trust, even apart from 
the clear inference to be drawn from such 
expressions as ‘‘naslan bad naslan and 
batnan bad batnan.” 


The next piece of documenary evidence 
upon which the plaintiffs rely is the khasra 
abadi relating to Muhalla Bazar Pul Jhau- 
lal, Police Station Ganeshganj, in the Oity 
of Lucknow, prepared at the time of the 
fist regular settlement. By the Preclama- 


(5, 61 Ind Cas, 959; 8 O LJ 131. 
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tion of Lord Canning, dated March 15, 1858, 
ownership of every inch of the soil of Oudh 
vested in the Crown. The letter of the 
Chief Commissioner of Oudh dated May 
28, 1857, directed that a survey of the City 
of Lucknow should be made and the | 
Financial Commissioner’s letter dated 
August 7, 1868, conferred absolute proprie- 
tary1ights on those who established their 
claim ut the time of the preparation of the 
khasra abadi of the City of Lucknow. In 
view of these well known historical facts, 
the fact that columns 5 and 6 of the khasra 
abadi (Ex. 1) are left blank is highly 
significant. Government and the Nazul at 
the time of the preparation of this khasra 
abadi of the City of Lucknow made no 
claim to the land belonging to those 
goshains, Kishori Gir, Jawahar Gir and 
Kalyan Gir, who were shown as malikan or 
owners of plot No. 215. Thisclearly estab- 
lishes the ownership of the plaintiffs in the 
land in suit, whichis alleged by the de- 
fendants-appellanis to be endowed prop- 
erty. ‘ 

Then again, we have. the documents 
Exs. 8 to 23, whichare sarkhats or leases 
ranging from the years . 1693 to 1928. 
There is no sarkhat or lease in the name 
of the idol of Bhaironji, būt the goshains 
are described in these leases as owners 
of those lands.: Thus from 1781 right up 
to 1928 there is notrace in the documen- 
tary evidence on therecord of any public 
endowment. Onthe contrary sofar as the 
documentary evidence goes, Lhe title of the 
plaintiffs is traced right up to the grant 
to Dariao Gir Goshain of five bighas of 
waste land in 1781 by Nawab Asafuddaula. 
Private ownership in khasra abadi plot No. 
215 andin theland attached tothe temple 
of Bhaironjiis fully established by the 
plaintiffs. Exhibit 1 shows that at the 
time when the khasra abadi of the City of 
Lucknow was prepared, there was only a 
mud building (kham makan) in which the 
idol of Bhaironji was housed. 

The learned Counsel for the defendants- 
appellants strenuously argued that even if 
the temple of Bhaironji be deemed to have 
been inthe beginning but a private trust, 
the fact that the public were allowed to 
worship in the temple without let or hindr- 
ence at all times andthe fact that mone) 
was taken from the public partly for the 
benefit of the temple and partly for the 
personal use of the goshains necessarily 
converted the temple into a public trust in 
the eye of the law, and in support of this 
contention, reliance wes placed upon a 
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uling of their Lordships of the Privy 
Council reported in Kamla Lachmi v.Basdeo 
Prasad Mahant (6) and upon a decision of 
the late Court of the Judicial Commission- 
er of Oudh in Gauri Nath Khkajiv. Ram 
Narayan (7). The Privy.Council ruling Kamla 
Lachmi v. Basdeo Prasad Makani (6), in our 
opinion, does not support the contention of 
the defendanis-appellants. In that case it 
was held that where the successive heads 
of a Hindu religious foundation, to which 
the villagein suit appertained, in their 
wills described themselves as owners and 
proprietors of theendowment, the fact of 
their calling themselves the owners of the 
foundation was no evidence that any parti- 
cular property was the personal property 
or acquisition of the Acharjya. It was 
further held that any person contending 
that a particular property was not a part 
of the endowment might show that it was 


- acquired bythe Acharjya with funds which 


belonged exclusively to him or which might 
be regarded as his official perquisites. 
This raling has no applicability to the facts 
of the present case. Here it is proved to 
our entire satisfaction’ that the property in 
suit is not endowed property but is really 
inthe private ownership of the plaintiffs. 
The plaintiffs have in the pressnt case 
before us proved that no part of the 
property in suit forms part of any Hindu 
religious endowment, and so the ratio de- 
cidendi governing the Privy Council rul- 
ing cited above cannot be applied to the 
present case. ; 

In Gauri Nath Kakaji v. Ram Narayan 
(7) it was held that where it was found that 
a temple had been built by at person evi- 
dently for public worship and had been 
open to public worship ever since, that 
after the construction of the temple had 
been completed the first worship was per- 
formed by a member of the public and not 
by its mahant, that the temple had receiv- 
ed further grants and gifts from the public 
from time to time, that annual fairs were 


_ celebrated at the time, and that its mahant 


had admitted in previous litigation that 
the temple and the other property apper- 
taining thereto had been wakf property, 
the temple and the other property apper- 
taining to it constituted a public trust. 

In our opinion the facts of the present 


case can be clearly distinguished from the. 


facts found proved inthe former suit re- 
(6} 58 Ind, Gas, 900; 23 OO 171; 7 OL J 434; 
(1920) M W N 553;2 UP L R(PO) 180; 22ML T 
404; 25 O WN 217; 13L W 156(P Ô). 
(7) 60 Ind. Oas. 467; 7 O L J 643, - 
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lating to the temple of Aliganj, a suburb 
of the City of Lucknow. In the present 


case it is proved to our satisfaction 
that there was no interference by the 
public in the management of the 


temple of Bhaironji. The evidence of 
P. W. No.1 Parmeshuri Das, a retired 
Engineer, of P. W. No. 3 Mr. Chatterji, 
a respectable Government servant, of P. W. 
No. 6, Ram Charan, 8 banker possess- 
ing property worth several lakhs, of P. W. 
No. 7, Babu Girja Saran Lal, an Advocate 
of this Court, of P. W. No. 8, Pandit Ram 
Lal, a retired hospital compounder, of 
P. W. No. 9, Mata Badal, who with his 
father has been for many years residing 
in this Mohalla Pul Jhaulal, of P. W. 
No. 10, Pandit Chhangu Brahman, of P. W. 
No. 11 Ram Pershad (plaintiff No. 7) 
and of P. W. No. 12 Afusammat Bishni, aged 
80 (who is defendant No. 3) has been ac- 
cepted by the learned Subordinate Judge 
as true, and after hearing all that the 
learned Counsel for the defendants had 
to say in disparagement of these witnesses, 
we find ourselves in complete agreement 
with the learned Subordinate Judge as to 
his estimate of the evidence of these 
witnesses. Besides having the inestimable 
advantage of hearing these witnesses and 
of noting their demeanour in the witness 
box, the learned Subordinate Judge of 
Malihabad, is, unlike the Judges con- 
stituting this Bench, himself a Brahman, 
who has lived for many yearsin Lucknow 
and knows this city very well, and has 
also made a detailed local inspection of 
the temple in dispute in the presence of 
the Counsel of both parties to this litigation. 
The evidence of these witnesses reads well 
and has to our mind a ring of truth 
about it, and commands the ready assent 
of our intellect. If the evidence of these 
witnesses be accepted as correct, then 
clearly the temple of Bhaironji cannot 
be held to be a public trast. In the 
Aliganj temple case Gauri Nath Kakaji 
v. Ram Narayan. (7), there was evidence 
which was accepted by thelearned Judge 
and which went to prove that the temple 
of Aliganj was always kept open for 
public worship: here in this case there 
is evidence, which we have accepted as 
true, going to show that whenever the 
goshains went to their home in Bijnore 
District they locked up the temple of 
Bhaironji for days and days and no 
member of the public even so much 
as protested against this conduct of the 
mahants or the so-called trustees of 
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the temple. The 
therefore, be decided upon the facts 
proved in it and the decision in the 
Aliganj Temple Case cannot be our guide 
in deciding the present case. 

Then again, these very witnesses whom 
we have named above also prove that 
the offerings made at this temple were 
appropriated by ihe owners of the temple 
for their own use and not utilised for 
any public purpose. It was this fact 
which made the learned District Judge 
ot Lucknow in the summary proceedings 
under s. 3 of Act XIV of 1920 hesitate 
to order that the accounts of this temple 
which he held to be a public trust be 
examined and audited. 

In Kanwar Doorganath Roy v. Ram 
Chunder Sen (8) it was held by their 
Lordships of the Privy Council that a 
Plaintiff who sought to set aside an 
alienation of lands on the ground that 
they are dedicated in perpetuity to 
support the worship of an idol, must give 
strong and clearevidence of the endow- 
ment and that the mere fact that the 
rents of a particular mahal had been 
applied for some time to the worship of 
an idol wasnot sufficient proof that the 
mahal had been dedicated in perpetuity. 
It is thus clear that to constitute a valid 
public trust or endowment there must be 
proof of a grant with the intention that 
the profits should: be utilised for the 
services of the idol, and that the members 
of the family of the founder had not 
treated the property as their own personal 
property, the income of whieh could he 
applied for their own personal benefit. 
In the present case there is very strong 
evidence that the income derived from 
the offerings made to the idol and from 
the mela or fair held by the goshains 
in charge of the temple of Bhaironji and 
from the rents of rooms and shops nearby 
went into the pockets of the family 
descended from Dariao Gir Goshain, so 
much so that the profits of every four 
months were divided amongst the three 
surviving branches of the family of 
Dariao Gir Goshain. This fact clearly goes 
to prove that’ the temple of Bhaironji is 
not a public trust and the property round 
about ib really constitutes private property 
of the family of goshains. 

There is also ihe evidence cf the plaint- 
iff No.7 as P. W. No. 11 to prove that 
1epais to the temple of Bhaironji and to 
the buildings round about it were done 

(8) 2 O 84); 4 L A 52; 25 Sar, 681; 3 Suther 375 (P 0), 
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at the expense of the plaintiffs. Sub- 
scriptions were no doubt also collected 
from the public, but these were taken for 
the mela or fair held near the temple and 
not for the repairs to the temple and 
the buildings round about it (see the 
evidence of P. W. No. 1, Babu Parmeshuri 
Das). P. W. No. 6, Ram Charan has 
deposed that the out-houses for  kothris) 
near the temple were built by the plaintiffs 
a geneiation ago and no — subscriptions 
were taken from the public. P. W. No.8, 
Ram Lal, P. W.No.9 Mata Badal, and 
P. W. No. 10 Chhanga, support the evidence 
of P. W. No.6 Ram Charan on this point. 
The sarkhaisor agreements to let the out- 
houses also go to prove that the plaintiffs 
were owners of the rooms or kothris rented to 
various persons. Then again, we find over 
a dozen samadhis or tombs of goshains 
constructed on the land in dispute. The 
learned Subordinate Judge who inspected~ 
the temple describes these samadhis as 
being not in the shape of tombs but 
rather like raised platforms. The existence of 
these samadhis in the temple isin the opinion 
of the learned Subordinate Judge, who is 
himself a Brahman, strongly indicative of the 
private ownership of the temple, for in 
his opinion in a public temple the ashes of . 
cremated private individuals, even if they 
be trustees of the temple, could not be 
allowed to be deposited in such samadhis. 
Against this opinion of the learned Sub- 
ordinate Judge of Malihabad ihe leamed 
Counsel for the defendants-appellants 
invites our attention to the observations 
of a Benchof this Court in Premo v. 
Pandit Sheo Nath (9), which are as. 
follows:— 

“Amongst Hindus such samadhis are usually built 
in memory of religious persons who are held in 
veneration by the public, The construction of such 
atomb in the temple compound seems to us to 
be a fact whichis more in favour of the temple 
being public than of its being a private one. At 
any rate, we are not prepared to hold that the 
existence of the tomb within the temple affords 
any argument in support of its being private,” 

This being a matter of Hindu sentiment, - 
and we. being both non-Hindus, we will 
not venture to express any dogmatic 
opinion on the subject one way or the 
other, but we will content ourselves with 
the obseivaticn that in the case before us the, 
dozen or more samadhis found in the temple 
of Bhairon aie not tombs to commemorate 
gieat “religious persons held in venera- 
tion by the public” but contain the ashes 
of goshains who were members of the 

(9) 140 Ind. Cas. 696; 90 W N 956; Ind. Rul 
(1933) Oudh 22; A I R 1933 Oudh 22, 
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plaintiffs’ family. The inference to be 
drawn fromthe presence of these samadhis 
or tombs in the temple of Bhaironji is 
not a matter of great importance in view 
of the other proved facis and circumstances 
of this case, which clearly point to the 
fact that the temple of Bhaironji is not a 
public trust. 

The learned Counsel for the defendants- 
appellants lays great stress upon the fact 
that a mela or fair was held in connec- 
tion with this temple of Bhaironji and 
subscriptions were collected from the 
public. The evidence of P. W. No. 4, 
Ohandra Shekhar, satisfies us that this mela 
or fair was started some years ego by 
Kalka and Binda, two famous musicians 
of Lucknow. The subscriptions collected 
from the public on the occasion of these 
melas were spent infeeding the Brahmans 
and in defraying the expenses incidental to 
the holding ofthe mela or fair. P. W. No.4, 
Chandra Shekhar is an old man of 74 years, 
with one foot in the grave, His father was 
a High Court Vakil and he himself became 
a sanyasi or a mendicant friar in 1925, He 
has thus shown himself to be a man ofa 
religious turn of mind, and we have no 
reason to mistrust his evidence. His testi- 
mony fully satisfies us that the subscrip- 
tion collected at the time of the mela were 
not spent on the temple of Bhaironji, but 
principally upon feeding Brahmans (8ram- 
bhoj) and in meeting miscellaneous expen- 
diture connected with the holding of these 
melas or fairs. No doubt even if the 
subscriptions raised from the public did not 
go into the pockets of the plaintiffs, the 
holding of these melas naturally led to an 
increase in the total amount of offerings 
made to the idol of Bhaironji, while the 
fairs were on, as more Hindus visited and 
prayed in the temple than they otherwise 
would have done, and this certainly bene- 
fitted the temple. But this benefit can 
hardly be deemed to convert the temple of 
Bhaironji into a public trust, when it never 
was a public trust at any time before 
“the holding of these: melas. The case of 
the plaintiffs finds indirect support even 
from the evidence of witnesses, examined 
on behalf of the defendants-appellants them- 
selves. Defendant Witness No. 1, Babu 
Brij Mohan Lal, really supported the 
plaintiffs’ case when he deposed that he 
had no knowledge of the origin of the 
temple of Bhaironji and did nst know how 
its income was utilised, an] that in the 
case of a public temple, the public would 
manage the temple and control its finances. 
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Defendant Witness No. 2, S. R, Narain 
» staunch Hindu reformer of a 
militant iype. He has deposed that the 
real criterion of a temple being @ public 
one is the proof of performance of the cere- 
mony known as prasad utsarga. | This cere- 
mony betokens the relinquishment of 
private proprietary rights of the founder 
of the endowment. and the dedication of the 
property to the idol in whose favour the 
property is given up. It 1s admitted on 
behalf of the defendants-appellants that 
there is no evidence or proof of any kind 
on the record that such a ceremony was 
performed in connection with the temple 
of Bhaironji. It is also admitted by the 
defendunts-appellants that there is no eyl- 
dence that even after the grant of 5 bighas 
of waste land by Nawab Asafudduala to 
Dariao Gir, the latter or any descendant of 
his ever consecrated this land or the build- 
ings standing thereon to the idol of Bhairon- 
ji. In the absence of any such evidence we 
fail to see how the rigbts of private owner- 
chip granted to Dariao Gir in Nawabi . 
times and inherited by his descendants 
and subsequently reinvested in them by 
the British Government atthe time of the 
preparation of the khasra abadi of the City 
of Lucknow can be gantched away by us 
from the plaintiffs and be made to vest 
arbitrarily in the idol of Bhaironji. There 
is evidence on the record (see the evidence 
of P. W. No.7, Mr. Girja Saran Lal, Ad- 
vocate, P. W. No.4, Chandra Shekhar, and 
P. W. No. 11 Ram Prasad, plaintif No. 7), 
which goes to show that the motives which 
actuated the applicants, who filed their 
application under 5. 3 of Act XIV of 1920 
which started this unfortunate litigation, 
were, to say the least, not of the purest; 
but of this the Jess said or written the 
better, The plaintiffs and their ancestors 
had been for generations in peaceful pos- 
session of the temple of Bhaironji aud the 
property adjoining it; and it was not any 
zeal for the better management of Hindu 
religious endowmenis that bas landed them 
in the present litigation. In fact the learn- 
ed District Judge of Lucknow himself 
writes in his order of October 18, 1930, 
(Ex. A-3, p. 72 at p. 73 of the paper book) 


“as follows :— 


“lt may be noted that it is not suggested in the 
application that there has been any mismanagement 
or breach of trust by the goshains who are deecrited 


as trustees vf the temple.” 


Even in the suit under 8. 92 of the Code 
of Civil Procedure, filed by Babu Bhagwan 
Din and Babu Jagannath Prasad, the only 
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allegations made against the goshains in 
charge of the temple of Bhaironji are that 
they failed to comply with the order of the 
learned District Judge of Lucknow to 
furnish accounts and that they are illiterate, 
and on these two grounds it was alleged 
that they were liable to be removed from 
their posts of managers of the temple of 
Bhaironji. We mention these facts as 
throwing an illuminating sidelight on the 
genesis of the present litigation and as 
enabling us to understand the secret work- 
ings of the minds of worldly men, who 
pose as reformers working in the highest 
interests of the Hindu religion. The evi- 
dence of D. W. No. 4, Babu Ram Gopal 
(defendant No. 7) also lends support to the 
case of the plaintiffs, He admits that he 
executed a sarkhat or-lease in favour of 
Narain Gir, Harsarup Gir and Musammat 
Bishni in respect of some Jand, which he 
used as his stable. He cannot explain 
why he executed this sarkhat in favour cf 
three persons. He admits that he refused 
to pay the rent of this Jand; he even ad- 
mits that the rent for about three years, 
which was due from him still remained un- 
paid on the date that he gave his evidence 
in Court. By a strange irony of fate this 
man, who, according to the plaintiffs, was 
the cause of all their trouble, was appoint- 
ed by the District Judge of Lucknow as 
Receiver of the temple of Bhaironji and of 
the property attached to it, and he con- 
fesses in his evidence that he does not 
know the distinction between a public and 
@ private temple, As pointed out by the 
learned Subordinate Judge before the 
private grant evidenced by the sanad 
(Ex. 4) can be converted into a public en- 
dowment, very strong and cogent evidence 
is needed to prove that fact. The learned 
Counsel for the defendants-appellants has 
argued that user can convert a private 
temple into a public trust, but that user 
must be unfettered and unrestricted by any 
act on the part of the owners of the temple. 
In other words, the owner or owners of the 
temple must allow the genera] public the 
free use of the temple at all hours of the 
day and night without let or hindrance 
and further the offerings made to the idol 
in the temple should be utilised for the 
upkeep of the temple. In the present case 
there is evidence, which is accepted by us 
as true and which goes to show that the 
temple of Bhaironji remained closed for 
sometime in the year, and nobody challeng- 
ed the rights of the plaintiffs to do go. Further 
jt is proved to our satisfaction in this case 
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that the offerings made to the idol were 
used by the plaintiffs for their own per- 
sonal benefit and were shared equally by 
the three branches of Dariao Gir's family. 

For these reasons we uphold the finding 
of the learned Subordinate Judge on Issue 
hold that the property in 
suit is the private and joint family pro- 
perty of the plaintiffs and defendants 
Nos. 3 to 6 and that it does not consti- 
tute a charitable and religious trust ofa 
public nature governed by Act No. XIV 
of 1920. 

The pleas of limitation and of estoppel 
and all other pleas taken in the memo- 
randum of appeal except the plea of res 
judicata were not argued before us. There is 
in our opinion no force in the pleaof res 
judicata urged on behalf of the defendants- 
appellants. Civil Courts are Courts of 
residuary jurisdiction. Section 9 of the Code 
of Civil Procedure lays down as fol- 
lows :— 

“The Courts shall (subject to the provisions here- 
in contained) have jurisdiction to tryall suits ofa 
civil nature excepting suits of which their cogni- 
zance is either expressly or impliedly barred.” 

The general rule of law is clear, and 
it is this that where a legal right exists 
and its infringement is alleged, a cause . 
of action is disclosed and unless there is 
a bar to the entertainment of such a suit, 
the ordinary Civil Courts are bound to enter- 
tain it. See Valli Ammal v. Corpora- 
tion of Madras (10). The words “expressly 


“barred” in s. 9 of the Code of Civil Pro- 


cedure means barred by any enactment 
for the time being in force. Now, the 
declaratory suit filed by the plaintiffs in 
this litigation is neither expressly nor im- 
pliedly barred by any provision of Act XIV 
of 1920. The geueral rule of law is that 
Statutes. affecting the jurisdiction of Civil 
Courts are to be construed as far as pos- 
sible in sucha way as to avoid the effect 
of transferring the determination of rights 
and liabilities from the ordinary Civil 
Courts to executive officers [see Winter v. 
Attorney-General (11)}. The enquiry of the 
District Judge of Lucknow under Act XIV 
of 1920 was more or less ofa summary 
and executive nature. He had no juris- 
diction in that suit to decide question of 
title and the Act itself does not bar the 
question of title being agitated and de- 
cided in a regular suit before the Dis- 
trict Judge himself in the exercise of hia 

(10) 16 Ind, Cas. 971; 38 M 4l; 12 M LT 469; 23 
ML J 531; (1912) M WN 1162. 

(11) (1575) LR6P QO 378 at p. 360, 44 LIP QO 
65; 24 WR 327, W 
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original civil jurisdiction or before any 
Court subordinate to the Disrict Judge 
exercising original civil jurisdiction. Fur- 
ther it is to be noted that the jurisdiction 
of a Civil Court is not excluded unless 
the cognizance of the entire suit as brought 
is barred [See Antu v. Ghulam Muhammad 
Khan (12)). In Mahadeo Biarthi v. Mahadeo 
Rai (13) it was held by Mr. Justice 
Niamatullah that Act XIV of 1920 no- 
where provided expressly or impliedly 
that the order of the District Judge 
passed under s. 5 of the Act was conclu- 
sive asto the existence of the trust falling 
within the scope of the Ast and could 
not be challenged in a regular suit before 
a Court of competent jurisdiction. He 
further held that the order of the District 
Judge under s.5 ofthe Act XIV of 1920 
did not fulfil all the requirements of the 
rule of res judicata 80 as to bar the sub- 
sequent filing of a declaratory suit by the 
person or persons against whom the order 
of the District Judge under s. 5 of Act XIV 
of 1920 was made. The opinion of Muker- 
ji, J., in this very case was tothe contrary 
and he held that the maintenance of a 


declaratory suit so as to nullify the effect” 


of s. 6 of Act XIV of 1920 was not per- 
Mmissible. This decision of the Allahabad 
High Court was considered by a learned 
Judge of the Bombay High Court in 
Haidar Ali Gulam Ali v. Syed Ghulam 
Mohiuddin (14), and it was held in agree- 
ment with the views expressed by Mr. Jus- 
tice Niamatullah that an order passed by 
the District Judge under s. 5 of Act 
XIV of 1920 did: not bar the opposing 
party from establishing his title. With 
great respect we are of opinion that the 
view taken by Mr. Justice Niamatullah 
and endorsed by a learned Judge of the 
Bombay High Court is the correct one. 
It has been decidéd by a Full Bench of 
this Court in Shabbir Husain v. Ashiq 
Husain (15) that Act No. XIV of 1920 only 
applies to those cases where the entire 
benefit under the wakf or trust is allotted 
for public purposes and that an enquiry 
under this Act of the District Judge is 
of a summary nature from which no ap- 
peal is allowed. It is to be noted that the 
proceedings before the District Judge under 


(12)6 A110. 

(13), 118 Ind, Gas. 5:3; 51 A 803: AL R 1929 All, 
50r; (1929) A L J- 653; Ind. Rul. (1929) All 
65 


(14) 152 Ind, Cas, 7-1; A IR 1934 Bom, 313; 36 
Bom. L R 657. 

(15) 117 Ind. Oas. 739; 6 O W N 316; A IR 1929 
Qudh 225; 4 Luck, 429 F B) 2 
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Act No. XIV of1920 were not inthe nature 
of a suit inasmuch as they were nob ini- 
tiated upon a plaint as defined in O. VII, r. 1 
ofthe Code of Civil Procedure and did not 
terminate in a decree as defined in sub-s, 2 
of s. 2 of the Code of Civil Procedure. 
In our opinion the mere fact that Act XIV 
of 1920 provides a summary remedy does 
not create a bar to the filing of a regular 
suit by the party, who is unsuccessful 
before the District Judge. In the same 
way the provisions of Act I of 1871 (Cattle 
Trespass Act) do not bar a suit for com- 
pensation for wrongful seizure of cattle 
[Shuttrughan Dass Coomer v. Hokna Showtal 
(18)]. Again a guardian may apply to the 
District Judge for possession of the ward 
under s. 2) of the Guardians and Wards 
Act, but that fact will not exclude the 
guardians from filing a regular suit for 
the purpose. Order XXI, r. 95 of the Code 
of Civil Procedure provides a summary 
remedy of which a purchaser at an auc- 
tion sale may avail himself to recover 
possession from the judgment-debtor, but 
that will not prevent a purchaser from 
filing a regular suit if he is so minded 
[see Kishori Mohan Roy Chowdhry v. Chun- 
der Nath Pal (17)]. It is clear from all 
these Instances that as there is no express 
provision in Act XIV of 1920 making the 
decision of the District Judge under s. 5 
of the Act final and conclusive, that that 
decision will not debar the party that is 
unsuccessful before him from filing a dec- 
laratory suit challenging the correctness of 
his order ina regular suit and it is for the 
party who seeks to oust the jurisdiction of 
the Civil Court to establisn that conten- 
tion of his. [See Ali Muham nad v. Hakim 
(18)], and in our opinion in the present 
case the defendants-appellants have com- 
pletely failed to prove that the plaintiffs’ 
suit for a declaration is barred by the 
rule of res judicata. 
We accordingly uphold the finding of 
ane aes Subordinate Judge on Issue 
0.8. 
These were the only matters that were 
argued before us by'the learned Counsel 
for the defendants-appellants. The result 
is that Appeal No. 31 of 1933 fails and 
is accordingly dismissed with costs. 
It follows from our decision in Appeal 
No 31 of 1933 that Appeal No. 23 of 1932 
which is virtually in the nature of a cross- 


(16) 16 6139, 
ay E 
(18: 108 Ind. Oas, 748; 9 Lah. 504; A I R 1928 
121: 29 P L R 396. i A 
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appeal must succeed. We have held above 
in deciding Appeal No. 31 of 1933 that 
the temple of Bhaironji is not a public 
trust to which Act XIV of 1920 can be 
made applicable. We have also held that 
the property in dispute is the private pro- 
perty belonging to the joint family of the 
plaintiffs goshains who are in charge of 
the temple of Bhaironji. We are bound 
by the Full Bench ruling of our Court 
reported in Shabbir Husain v. Ashag 
Husain (15) and must, therefore, neces- 
sarily hold that the temple of Bhaironji, 
which is not a public trust, is not governed 
by Act XIV of 1920, and the proceedings 
before the District Judge of Lucknow 
under s. 3 of Act XIV of 1920 were, there- 
fore, without jurisdiction and were null and 
void. ‘Equally ineffective and vcid are the 
judgment and decree of the learned Subor- 
dinate Judge of Mohanlalganj, dated Feb- 
ruary 22, 1932, removing the temple of 
Bhaironji from the management of the 
goshains, who are descendants of Dariao 
Gir and placing it and the joint family 
property helonging to the goshains in the 
-care of new so-called trustees nominated 
-in the draft scheme ‘of management pre- 
pared by the plaintifis to the suit under 
“'s, 92 of the Code of Civil. Procedure. 
This suit under s. 92 of the Code of 
Oivil Procedure is also invalid on the 
further ground that no sanction from the 
Legal Remembrancer was taken before 
launching that suit under s. 92 of the 
Code of Civil Procedure. The provisions 
of s. 92 of the Code of Civil Procedure, 
which have been borrowed in part from 
52 Geo 3, Chap. 101, called Romilly’s Act, 
are imperative, and the consent in writing 
of the Advocate-General on the Legal 
Remembrancer as the case may be has to 
be secured as apre-requisite and a sine 
qua non before the plaintiffs can file a 
suit under this section of the Code. On 
these grounds without discussing at length 
the numerous pleas set forth in the memo- 
randum of appeal, we allow this Appeal 
No. 23 of 1932, set aside the judgment and 
decree of the lower Court and dismiss the 
plaintifis’ suit with costsof both Courts. 
N. Appeal No. 23 of 1932 allowed. 
Appeal No. 31 of 1933 dismissed. 
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Oriminal Reference No. 71 of 1934 
July 9, 1934 
Ferruus, J. O., anv O° SULLIVAN, A. J. O. 
EMPEROR— PROSECUTOR 
versus k 
MUBARAK MIAN RAKHIO- OPPONENT 

Bombay Abkari Act (V of 1878), s.43—Offence 
under—Sentence of imprisonment, propriety of— 
Enhancement of sentence on reference—Whether can 
be made—Exercise of discretion by Court of compe- 
ent jurisdiction—Interference—Criminal Procedure 
Code (Act V of 1898), 8. 439. 

The crime of surreptitiously importing dangerous 
drugs is one which must be put down with a strong 
hand and the proper sentence is one of imprisonment. 
But enhancement of sentence is a serious proceed- 
ing. The High Court does not ordinarily interfere 
when a substantial sentence has been passed by the 
trying Courtand is always slow to interfere unless 
the sentence passed is manifestly inadequate. As a 
rule where discretion has been exercised by a Court 
of competent jurisdiction which is not on the 
face of it arbitrary, the practice of the High Court is 
that as a revisional Court it would neither inquire 
into the reasons norinterfere with the exercise of 


such discretion. Emperor v Pario (1) and Khanu v. 
De Silva 


Emperor (3), relied on, Emperor v. Roger 
(2), referred to. f 

Mr. Partabrai D. Punwani, for the Crown. 

Mr. Ghanshamdas Ladharam, for the Op- 
ponent. ; 

Judgment.— Acting upon informa- 
tion received an Excise Inspector searched 
the house of Mubarak in a village in Shah- 
dadpur Taluka. He found 28 tolas of bhang 
which appeared to have come from 
the Kalat Stale, a pestle and mortar and a 
strainer. Mubarak was charged with an 
offence punishable under the Bombay Ab- 
kari Act, V of 1878, s. 43 (a). His plea 
was guilty and.on his own plea he was 
convicted and sentenced to pay afine of 
Rs. 5 or in default, to svffer rigorous im- 

risonment for one week. The District 

agistrate who regarded this sentence as 
altogether inadequate has referred this 
case to us for enhancement of the punish- 
ment. 

The Advocate who appears to oppose this 
recommendation has called our attention to 
the case of Emperor v. Pari (1) and has 
invited us to say that the alteration re- 
commended by the District Magistrate is 
altogether too trivial to justify any appeal 
to our revisional jurisdiction, Now, we 
find that we have several times accepted 
references of this kind and acted upon 
them. We do not propose to depart, with- 
out warning, from the course which we have 
hitherto followed and we, therefore, accept 

(1) 40 Ind, Cas§i708; A 1R1917 Sind 46; 18 Cr, L 
J 708; 10 SLR 24 
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this reference and enhance the sentence to 
a fine of Rs. 50 or in default, one month's 
rigorous imprisonment. The crime of sur- 
reptitiously importing dangerous drugs is 
one‘which must be put down with a strong 
hand and the proper sentence is one of 
imprisonment. This has been held in 
Emperor v. Roger De Silva, 12 Ind. Cas. 
980 (2), At the same time we desire to call 
the attention of the District Magistrate to 
the remarks madein the case of Emperor 
v. Pario (1): 

“Enhancement of sentence is a serious proceeding. 
This Court does not ordinarily interfere when a 
substantial sentence has been passed by the trying 
‘Court and is always slow to interfere unless the 
sentence passed is manifestly inadequate,” 


It is not desirable that District Magis- 
trates should rely upon this Court to obtain 
appropriate punishments on the convictions 
of offenders. They should rather see that 
the case is properly represented before the 
trying Magistrate and that those Magis- 
trates do their work in such a way that 
reference to this Court should be unneces- 
sary. Asa rule, where discretion has been 
exercised by a Court of competent juris- 
diction which is not on the face of it arbi- 
trary, the practice of the High Court is that 
as 2 Revisional Court it would neither in- 
quire into the reasons nor interfere with the 
exercise of such discretion: Khanu v. 
Emperor (3). 

N. Sentence enhanced. 


(2) 12 Ind. Cas. 980; 12 Cr. LJ 604;13 Bom. LR 
1185, 


(3) 82 Ind. Oas. 760; AIR 1925 Sind 190: $5 Or, L 
J 1368; 19 S L R 353. : 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 136 
of 1934 | 
May 8, 1934 
BENNET, J. 
RAGHURAJ SINGH AND OTBERS— 
APPLICANTS 
VETSUS 
EMPEROR— Opposite Party. 
Oriminal Procedure Code (Act V of 1898), s. 162— 
Evidence Act (I of 1872),s 145— Statement in police 
diary—How to be used for contradiction of witness 
—Strict compliance with provisions of s. 145—Neces- 
sity of. 
Where it is intended to contradict a witness 
by a previous statement reduced to writing, the 
procedure laid down in s, 145, Evidence Aot, must 
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be observed. What is intended by that section i 
that a witness should be informed of the part of hi 
statement which is to be used to contradict him an 
he shouldbe given an opportunity of explaining wha 
he meant by that portion of his statement. 


Or. R. App. from an order of the Addi- 
tional Sessions Judge, Agra, dated Jan- 
uary 30, 1934. 

Messrs. K. O. Carleton and L. M. Roy, 
for the Applicant. 

The Assistant Government Advocate, for 
the Orown. 


Judgment.—This is an application in 
criminal revision on behalf of five per- 
sons who have been convicted of riot and 
causing grievous hurt under ss. l4/ and 
325, Penal Code. Their convictions by a 
Magistrate were upheld on appeal by the 
Sessions Court. The case has been pres- 
sed in regard to applicants Raghuraj 
Singh and Aidal Singh. As regards Aidal 
Singh, he was named in the first report 
which only named four persons, and 
Raghuraj Singh was not named in. the 
first report, but the Sessions Judge states 
that he finds he was the leading spirit of 
the opposite party. Both these persons are 
named as having taken part in the riot 
by a respectable witness, P. W. No; 2 
Babu Rup Keshore Mukhtar. This Mukhtar 
was present making a local inquiry as a 
Commissioner in a revenue case, and it 
was in the course ofthis proceeding that 
the riot took place between the parties in 
the revenue case. The Mukhtar states that 
12 or 14 men took part in the riot on 
behalf of the accused party and of those 
he recognized four men, Aidal Singh, 
Raghuraj Singh, Thani and Hardan Singh. 
These are all four applicants in revision. 
Thani was one of the parties in the revenue . 
case. Stress is laid in the first ground of 
revision on the fact that in a statement 
(Ex. D.) before the Police this Mukhtar 
stated that he did not know anybody by 
name, but tothe Court he stated that he 
knew Aidal Singh and Raghuraj Singh be- 
fore by name. Now, if it is intended to con- 
tradict the witness by a previous statement 
reduced to writing the procedure laid down 
must be observed. Section 162, Criminal 
Procedure Code, states that statements in 
the Police diaries may be used in the man- 
ner provided by s.145, Evidence Act. That 
section provides: 

“Jf it is intended to contradict him by the 
writing, his attention must, before the writing 
can be proved, be called to those parts of it which 


are to be used for the purpose of contradicting 
im," ; A 
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In crogs-examination the last statement 
taken down of the witness is: ‘The state- 
ment I gave tothe Police is Ex. D-1, shown 
to me.’ No further question was asked and 
apparently the only question asked was: 
“Is this Ex. D-1 your statement to the 
Police ?” and the witness stated that it was. 
Now, thig cannot be regarded as a com- 
pliance with the provision of s. 145, Evi- 
dence Act. What is intended by that 
section is that a witness should be inform- 
ed of the part of his statement which is 
to be used to contradict him and he should 
be given an opportunity of explaining what 
he meant by that portion of his state- 
ment. The statement Ex. D-1 is a long 
statement and it was quite impossible for 
a witness to understand what portion of 
it would be „used for contradicting him by 
a mere general reference to the statement. 
The particular portion on which learned 


Counsel relies is as follows: 
“Except the names of the witnesses I have 
mentioned ‘I do not know the names of any others. 


I hope that on seeing them I can recognize 
them.” 
Now, in the first place it is not clear 


whether the witness meant that he could 
recognize other witnesses or other persons 
who took part in the assault, and in the 
second place he does not appear to have 
been clearly asked which of the persons 
taking part in the assault he recognized. 
It is therefore clear that there is no 
necessary contradiction. in the statement 
Ex. D-1 as it stands and in the evidence 
of the witness, and further it is clear that 
the defence did nol adopt the procedure 
required by law laid down by s. 145, Evi- 
dence Act, and by s. 162, Criminal Proce- 
dure Code. That being so, I do not con- 
sider that the evidence of the witness on 
this point can be discounted or that the 
| Courts below were wrong in accepting that 
evidence. The grounds of appeal to the 
lower Appellate Court did not mention 
this .point and apparently the point was 
not taken before the lower Appellate 
Court. 


The next argument that was used was 
that the Court below was wrong in con- 
victing on the evidence of a single wil- 
ness when the Court below did nut accept 
the evidence of the witness from the 
village. What the Court below said about 
the village witness was that it was a case 
in which a great amount of caution was 
to be exercised in convicting the accused 
named by the complainant and that the Ma- 
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gistrate was right in discarding the evi- 
dence of the villagers when there were two 
rival factions. The Magistrate discharged 
11 accused persons and acquitted one and 
the Sessions Judge acquitted one on ap- 
peal. The Courts below therefore have 
gone into the question of the reliability of 
the evidence of the witnesses and have 
come io the conclusion that the evidence 
of Babu Rup Keshore Mukhtar was evi- 
dence on which they should act. I do not 
see any reasonto interfere with that con- 
clusion. 


As regards the amount of sentence, that 
question does not appear to have been 
considered by the lower Appellate Court. 
The Magistrate states that he takes a 
serious view of the riot, but he does not 
give any definite reason. Injuries were 
caused to five persons, of which one injury 
was grievous amounting to a compound 
fracture; but the other injuries were 
simple. Under these circumstances I 
consider that the sentences are too severe 
and accordingly I reduce the sentence 
under s. 147, Penal Code, from one year’s 
rigorous imprisonment to six months'rigorous 
imprisonment and [ reduce the sentence 
under s. 325, Penal Code, from one year’s 
rigorous imprisonment to six months’ 
rigorous imprisonment, the sentences to be 
concurrent and I maintain the sentence of 
Rs. 25 fine, or in default, three months’ 
rigorous imprisonment under s. 325, Penal 
Code. The accused who are on bail must 
surrender to their bail and undergo the re- 
mainder of their sentence. 


N. Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Referencé No. &7 of 1934 
July 1], 1934 
Ferrers, J. C. anv O' Sutrivan, A. J. O. 
EMPEROR—Prosscutur 
VETSUS 
PANDHI KHAN— (PPOSITE Party 
Criminal Procedure Code (Act V of 1898), ss 514, 
515— Order under s. 514—District Magistrate, if can 
himself entertain revision—lixecution of new surety 
bond by another person, if discharges surety who 
had executed another bond previously—Eaecution of 
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surety bond at X—Case transferred to Y—Another 
bond at Y—Held, surety at X discharged under Con- 
tract Act (IX of 1872), 8. 134. n 

Where an appeal is not admitted, a revision on 
an order under s. 514 Criminal Procedure Code, 
can be entertained by the District Magistrate 
himself, and for such revision the case need not be sent 
to the High Court . 

The execution of a new surety bond in respect of 
the same accused does not of its own force discharge 
the bond previously executed by another person at 
another place. 

For appearance and production of the accused 
in Oourtat X, a surety bond was executed. Another 
surety bond was executed on transfer ofthe case 
from X to Y, by another person. Upon  re-transfer 
of the case to X, the first bond was forfeited ; 

Held, that the first bond executed at X was in the 
nature of a contract and the transfer of the case from 
X to Y amounted to the substitution forthe former 
agreement of a new and totally different agreement, 
which substitution having been made with the 
knowledge or consent of the surety at A, was suffici- 
ent to discharge him and the circumstance that from 
Y it was once again transferred back to X was a 
second variation which did not revive the obligation 
of the original contract. 


Cr. Ref. from an order of the District 
Magistrate, Nawabshah. 


Messrs. Partabrai D. Punwani, for the 
Crown, 


Mr. Parasram Tolaram, Amicus Curiea. 


Judgment.—This is a reference 
made by the learned District Magistrate 
of Nawabshah. A Subordinate Magistrate 
has forfeited a surety bond and ordered 
that the surety should pay up the 
penalty of Rs. 200. The surety attempted 
to appeal against this order: but he had 
allowed so much time to elapse that his 
appeal was time-barred. On this ground 
the District Magistrate refused to admit 
it but -thinking the appellant’s case to be 
hard, he has made a reference to this 
Court and has recommended us to set the 
Subordinate Magistrate’s order aside. 


This is a reference with which we need 
not have been troubled. Section 515, Ori- 
minal Procedure Code, provides that all 
orders passed under s. 514 by any Magis- 
trate other than a Presidency Magistrate 
or District Magistrate, shall be appealable 
to the District Magistrate, or, if not so 
appealed, may be revised by him. Since 
in-the present case no appeal was 
admitted, the revision proposed by the 
District Magistrate appears to be within 
bis own competence. As the matter has 
however come to our knowledge, and we 
have hearad it argued, we shall proceed to 
make such remarks as the case appears 
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to require. The facts are these: On 
May 17, 1934, Pandi Khan, executed as 
surely a bail bond after arrest upon 
warrant. The bond executed by the per- 
son arrested recites 

“Whereas a warrant has been issued against me 
to appear to answer the charge under s. 506-1, 
Penal Code, and whereas I have in pursuance of 
the said warrant been arrested and brought in to 
tbe Court of the Firet Class Magistrate of Sakrand, 
I hereby bind myself to appear at the ensuing 
date of hearing and will continue to attend until 
otherwise directed by the said Court.” 

Pandhi Khan, his surety, binds himself 
under the like obligation and undertakes 
in default to forfeit a sum of Rs. 200. 
Now, for administrative or other reasons, 
the case was transferred from tha file of 
the First Class Magistrate, Sakrand, to 
the file of the Sub-Divisional Magistrate, 
Naushahro. In that Court the accused was 
called upon to execute a fresh bond. 
The surety offered there was another per- 
son by name Jumo. It so happened that the 
case was once again transferred from the 
Oourt of the Sub-Divisional Magistrate 
back to the Court of the First Class 
Magistrate, Sakrand. There the accused 
was required to appear on July 13, 1933. 
This he failed to do and the Magistrate 
therefore took proceedings under s. 514, and 
after hearing Pandhi Khan passed an 
erder directing him to pay the penalty of 
Rs. 200. The cause shown by Pandhi 
Khan himself was futile. He attempted to 
show that the accused had fallen sick and 
for this reason had returned to his native 
placé Kambar. The First Class Magistrate 
1efused to accept this explanation and it 
appears to have had no weight with the 
District Magistate. That officer has pro- 
ceeded altogether ın different grounds, He 
says: ; 

ef consider the order to be opposed to law as 
the acceptance by the Sub-Divisional Magistrate of 
a fresh surety from the same accused amounted 
to a discharge of the bond entered into by Pandhi 
Khan. This view of the law is consonant with the 
principles underlying the provisions of s. £0?, 
Uriminal Procedure Code.” 


Now, whatever may be the principles 
underlying s. 502, Oriminal Procedure Code, 
itis clear that the section,” as it stands, 
is of no advantage to Pandhi Khan. What 
it provides is that all or any sureties for 
the attendance and appearance of a person 
released on ‘ail may at any time apply 
toa Magistrate to diseharge the bond. On 
such application being. made, there is no 
reason to inquire into the merits; the 
Magistrate has no alternative, but to cancel 
the bail bend: In re Anant Shivaji (1). 

(1) 9 Bom. L KR 1285; 6 Or, L J 385; 
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Under s. 502, Pandhi Khan might have 
applied for cancellation of his bond. This 
he did not do. It never has been Pandhi 
Khan's own case that his bond was au- 
tomatically discharged by the taking of 
another bond elsewhere, nor does it appear 
to us that any such plea, if Pandhi Khan 
had advanced it, would have been success- 
ful. The bond taken in Sakrand obliged 
the prisoner to appear in the Court of 


Sakrand and not elsewhere. When the 
case was transferred to Naushahro, 
the Magistrate in Naushahro, 


therefore, jangai a fresh obligation and 
ensured compliance by anew bond. It does 
no: appear to us that the execution of this 
new bond would of its own force discharge 
the bond which- had previously been 
executed at Sakrand. Thereis nothing in 
the bond itself which would have this effect, 
nor has our attention been called to any law 
which would operate inthis way. We think 
therefore that neither the case made by 
Pandhi Khan himself nor the case made on 
his behalf by the District Magistrate would 
be sufficient to warrant any interference 
with the order passed by the learned Magis. 
trate. But since the case has cometo our 
notice we may observe that there is a ground 
upon which the order might have been 
successfully attacked, but which appears 
to have escaped the notice both of the 
surety himself and also of the learned 
District Magistrate. 

This bond is of the nature of a con- 
tract and it is provided by the Contract 
Act, at gs. 133, that any variance 
made without the surety’s consent in the 
terms of the contract between the princi- 
pal debtor and the creditor discharges the 
surety as totransactions subsequent to the 
variance. Section 13! provides that the 
. surely is discharged by any contract 
` between the creditor and the principal deb- 
tor or by any act or omission of the cre- 
ditor the legal consequence of which is the 
discharge of the principal debtor. Now, it 
appears to us that the transfer ofthis case 
from the Court at Sakrand to the Oouit 
at Naushabro does undoubtedly amount to 
the substitution for the former agreement 
ofa new and totally different agreement 
which substitution having been made with- 
out the surety’s knowledge or consent would 
suffice to discharge him. This we think 
would be perfectly obvious if the case had 
merely been transferred to Naushahro and 
there been disposed of. The accidental 
circumstance that from Naushabro it was 
ence again transferred back to the original 
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Court at Sakrand is a second variation which 
does not revive the obligation of the original 
contract. We are of opinion therefore that 
the order to which the District Magistrate 
has called our attention is illegal although 
the illegality is not that to which the 
learned District Magistrate himself has 
called our attention. But since the case 
has come to our knowledge and since we 
observe that the order is incorrect and 
does the surety a prejudice which the law 
does not warrant, we think, therefore, that. 
we should accept the reference made by 
the District Magistrate and quash the 
order whereby the First Class Magistrate, 
Sakrand, required Pandhi Khan to pay a 
penalty of Rs. 200. It appears that the 
amount has not been realized from Pandhi 
Khan, but if it has been recovered then it 
will now be refunded to him. 
D. Order quashed, 


OUDH CHIEF COURT. 
Civil Revision Application No. 92 of 1933 
October 22, 1934 
Kine, O. J. AND SRIVASTAVA, J. 
Sheikh KALLOO — APPLICANT 


versus 
Musammat NOOR JAHAN - OPPOSITE 
PARTY 
Succession Act (XXXIX of 19253, ss. 265, 272— 
Oudh Civil Rules, r. MI—Oudh Courts Act (IV of 


1925), s. 31—District Delegates. if have jurisdiction 
in contentious cases—Same Officer both Subordinate 
Judge and District Delegate—Proceeding transferred 
to such officer by District Judge—Jurisdiction to 
dispose of contentious proceeding.. 

Under the Succession Act, District Delegates can 
dispose ofnon-contentious cases only and have no 
jurisdiction to grant probate in any case in which 
there is contention as to the grant. There is nothing 
in the Saccession Act which renders the Subordinate 
Juige, assuch, iacompetent to dispose of contentious 
proceedings underthat Act. The fact that one and 
the same Officer is both a Subordinate Judge and a 
District Delegate lendssome colour tothe argument 
that he cannot dispose of a contentious proceeding. 
Although as District Delegate he cannot dispose of a 
contentious proceeding, nevertheless hecan do so as 
Subordinate Judge, ifthe proceeding is transferred to 
him by order of the District Judge 

U. R. App. against the order of the 
District Judge, Fyzabad, dated May 31, 
1933, 

Mr. Naim Ullah, for the Applicant. 

Mr. Fatyuz Ali, for the Opposite Party. 


Judgment.—Thisis an application in 
revision against an order passed by the 
learned District Judge of Fyzabad, dated 
May 31, 1933, empowering the Subordinate 
Judge of Fyzabad _ to auc of certain 
probate proceedings. . A 


1934 


The order arose out of an application for 
grant of probate. The. application was 
opposed by Musammat Noor Jahan who 
lodged a caveat. The proceedings thus 
became ‘‘contentious” and the learned 
Subordinate Judge (in whose Court the pro- 
ceedings had been instituted as District 
Delegate under the Indian Succession Act) 
referred the case to the District Judge, 
stating that he had no power to try 
the case after Musammat Noor Jahan had 
filed a caveat and could only do so if the 
District Judge empowered him. The Dis- 
trict Judge, by the order which is subject- 
matter of this application, .empowered the 
learned Subordinate Judge to decide the 
matter of the caveat. 

it has been strenuously contended by the 
learned Advocate for the applicant that the 
order of the District Judge transferring 
the proceedings to the Subordinate Judge 
is illegal because the Subordinate Judge, 
as a District Delegate under the Indian 
Succession Act, is incompetent to dispose of 
contenLious cases. 

It is clear that the Indian Succession 
Act, 1925, does draw a distinction between 
contentious and non-contentious cases under 
Chap. IV, of the Act, which deals with the 
practice in granting and revoking probate 
and letter of administration. 

Under s, 265, of the Indian Succession 
Act the High Court is authorised to appoint 
Judicial Officers to act for the District 
Judge as delegates to grant probate and 
letters of administration in non-contentious 
cases, š 


Section 272 ofthe same Act Jays down 
that probate and letters of administration 
may, upon application for that purpose to 
any District Delegate, be granted by him 
in any case in which there isno contention. 
Lastly, we have s. 286, which is very 
emphatic on the point of restricting the 
District Delegate’s power to dealing with 
non eontentiona cases only. This section 
lays down that a District Delagate 
shall not grant probate or letters of admin- 
istration in any case in which there is con- 
tention as to the grant........... An explana- 
tion has also been added explaining that 
“contention ” means the appearance of any 
one in person or by his recognised agent, 


or by a Pleader duly appointed to act on. 


-his behalf, to oppose the proceeding. 


The Indian Succession Act, therefore, 
makes it clear that District Delegates can 
dispose of non-contentious cases only and 
have no jurisdiction’ to grant probate in 


KALLOO V. NOOR JAHAN 


877 
any case in which there is contention as to 
the grant. 

tade r. 239, of the Oudh Civil Rules, the 
Chief Court has appointed Subordinate 
Judges in Oudh as “District Delegates” 
under s. 265, of the Indian Succession Act, 
to grant probate and letters of administration 
in non-contentious cases within the local 
limits of their territorial jurisdiction. _ This 
rule is in accordance with the provisions 
of the Indian Succession Act, in confining 
the jurisdiction of District Delegates to non- 
contentious cases, 

We now have to consider the effect of 
r. 240, of the Oudh Civil Rules read with 
s. 31 of the Oudh Courts Act. Under r. 210, 
all District Judges in Oudh have been 
authorised under s. 31 (1), of the Oudh 
Courts Act to transfer, by general or special 
order, any of the proceedings mentioned, in 
Part IX, of Act XXXIX of 1925, in which 
they have jurisdiction to the Courts of the 
Subordinate Judges under their control. 

It will be seen that the language of this 
ruleis very wide and empowers District 
Judges to transfer any proceedings falling 
within the scope of Part IX, of the Indian 
Succession Act. Any proceedings for the 
grant of probate, whether contentious or non- 
contentious, would be included. The learn- 
ed Advocate for the applicant urges that 
this rule should be construed so as not to 
conflict with the provision of the Indian 
Succession Act and it must, therefore, be 
interpreted as meaning that District Judges’ 
are authorised to transfer to District 


` Delegates only non-contentious cases which 


the latter have jurisdiction to deal with ' 
under the provisions of the Indian Succes- 
sion Act. 

If the rule purported to authorise District 
Judges to transfer any of the proceedings 
mentioned in Part IX of Act XX XIX to Dis- 
trict Delegates for disposal then there would | 
be much force in the contention. But it must 
be noted that transfer is authorised, not to 
District Delegates but to Subordinate Judges 
Although the Subordinate Judge is also a 
District Delegate the transfer is made to 
him in his capacity as Subordinate Judge 
and not in his capacity as District Dele- 
gate. Bearing this distinction in mind, it 
appears that there is no real inconsistency 
between the provisions of the Indian Succes- 
sion Act and r. 240. Moreover, r. 240; can 
be completely justified by the language of 
s. 31 of the Oudh Courts Act, under which 
it has been made. Section 31 (1) empowers 
the Chief Court, by general or special order, 
to authorise any Subordinate Judge to take 


- Act. We think that there 
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cognizance of or any District Judge to 
transfer to a Subordinate Judge under his 
control. 

. “ Any of the proceedings next hereinafter mention- 


edor any class of those proceecings specified in such 
order. 


Sub-s. (2) reads as follows :— 


“ The proceedings referred to in sub-s. (1) are the 
following, namely :— ` 


“(a) Proceedings under the Indian Succession 


Act, 1865, and the Probate and Administration Act, 
1881, which cannot be disposed of by District 
Delegates.” 


These last words are very significant. 
It appears to us that in empowering the 
District Judge to transfer proceedings to 
a Subordinate Judge “which cannot be 
disposed of by District Delegates” it was 
intended that proceedings could be 
transferred to the Subordinate Judge 
which he could not dispose of as a District 
Delegate under the provisions of the 
Succession Act or the Probate and Ad- 
ministration Act. The language of s. 31 (2) 
which we have quoted in full and in 
particular the words “which cannot be 
disposed of by District Delegates” appear 
to us to indicate clearly thatthe legislature 
deliberately empowered the Chief Court 
to authorise District Judges to transfer 
-to Subordinate Judges contentious pro- 
ceedings which could not be disposed of 
by District Delegates. We do not see 
what other meaning can be given to the 
language of s. 31 (2) of the Oudh Courts 
is no real 
conflict between that Act and the Indian 
Succession Act because the transfer made 
under s. 31 of the Oudh Courts Act is 
made not to the District Delegate but to 
thé Subordinate Judge. There is nothing 
in the Indian Succession Act which renders 
the Subordinate Judge, as such, incom- 


. petent to dispose of contentious proceed- 


ings under that Act. The fact that one 
and the same officer is both a Subordinate 
Judge and a District Delegate lends some 
colour to the argument that he cannot 
dispose of a contentious proceeding. The 
position, however, appears to be that 
although as District Delegate he cannot 
dispose of a contentious proceeding never- 
theless he can do so as Subordinate 
Judge, if the proceeding is transferred 


“to him by order of the District Judge. 


In our view, therefore, there is noth- 
ing illegal in the order which forms 
the subject ofthis application and we dis- 
miss the application with costs. 


Ne _ Application dismissed. 


In the matter of F.O. JAGJIWAN KESHOWst 


152 EC 
{IND JUDICIAL COMMISSIONER'S 
COURT 


Insolvency Case No. 46 of 1933 
July 20, 1934 
O’Sutitvan, A. J. ©. 
In the matter of F. O, JAGJIWAN . . 
*  KESHOWJI—Inso.vent 
Act (III of 1909), 
from applicant to. 


Presidency Towns Insolvency 
s. 86—Inquiry if debt is due 
insolvent —S. 36, applicability of. 

Section 36, Presidency Towns Insolvency Act, 
does not contemplate a roving inquiry into the 
affairs of the insolvent but where the Official 
Assignee only desires to inquire into a specific 
matter, viz., whether acertain debt is due from the 
applicant tothe insolvent, then s. 36 may be invoked. 
In re Goolbai Bomanji Petit (3) and In re Haripada 
Rakshit (5), relied on. ° 

Mr. Sunderdas Jethanand, for the Appel- 
lant. 

Order.—This is an application by one 
Hirji Trikamji seeking to set aside an 
order of this Court under s. 36, Presidency 
Towns Insolvency Act, for his examination 
and production of his books in insolvency 
proceedings against Jagjiwan Keshowji 
who was adjudicated insolvent on Septem- 
ber 20, 1933, at the instance of petitioning 
creditors. The insolvent Jagjiwan Keshow- 
ji disappeared from Karachi shortly before 
the filing of the petition, and has not yet 
put in any appearance before the Official 
Assignee who was ordered by the Court to 
prepare a schedule in default of the insol- 
vent having filed one. 

The Official Assignee on or about Sep- 
tember 1, 1933, obtained possession of a 
letter written by the insolvent to his son 
inwhich it was mentioned that on Feb- 
ruary 22, 1933, he had advanced a sum of 
Rs. 2,000 to the applicant. The Official 
Assignee thereupon wrote to the applicant 
calling upon him to pay this amount. The 
applicant replied denying having received 
any sum from this insolvent and alleging 
that on the contrary he, the applicant, was 
a creditor of the estate and intended filing 
a claim. Claims were invited by the Official 
Assignee to be submitted by March 22, 1934, 
but the applicant has up to the present 
time submitted none, The order which it 
is being sought to be set aside was passed 
by this Court ex parte on the application 
of the Official Assignee, [ do not think 
there is any doubt that the present ap- - 
plication to set aside such ex parte order is 
competent, 


The learned Advocate who appears for 
the applicant contends that the order under 
s. 36 has been improperly made that it 
was not within the power of this Court to 


1934. 


make such an order inasmuch as the ap- 
plicant is not in possession of any of the 
insolvent’s property, that the section does 
not admit of the Official Assignee obtain- 
ing information from the applicant upon 
which a suit might be based and that it 
was not the intention of the section that 
a fishing inquiry into the affairs of an in- 
solvent should be instituted. 

In support of these contentions reliance 
was placed upon the cases of In re: Ghan- 
chee & Sons-(1) and Sarat Kumar Roy v. 
Nabin Chandra Ram Chandra (2). 

In the former case, 
opinion that s. 36 does not enable the 
Official Assignee to cross-examine a claim- 
ant andto get from him the proof of a 
case which he wishes to establish. With 
all due deference, I am unable toconcur in 
such a proposition. In the latter case 
Sarat Kumar Roy v. Nabin Chandra Ram 
Chandra (2), a Full Bench of 
cutta High Court was of opinion that the 
powers under s. 36, Presidency Towns 
Insolvency Act, are not to be used when 
parties are in litigation, as an extra 
method of discovery in addilion to the 
ample facilities for discovery enjoyed by 
ordinary litigants under the Civil Proce- 
dure Code. ‘With this I am in agreement 
bat in the present case there is no litigation 
between the parties. The Official Assignee 
has appeared in person to support the order 
and relies on the case of In re Goolbai 
Bomanji Petit (3). 

It would appear to me that the words of 
s. 36 are unambiguous and unequivocal 
and give complete discretion to the Court 
to summon and examine 

“any person known. or suspected to have in his 
possession any property belonging to ‘the insolvent 
or supposed to be indebted to the insolvent or any 
person whom the Court may deem capable of 
giving information respecting the insolvent, his 
dealings or property.” 

The section confers upon the Court a 
general power to make an inquiry into the 
affairs of the insolvent with a view to dis- 
covering his property. The marginal note 
to the section is “Discovery of an insolvent’s 
property," and manifestly one of the ob- 
jects of the section is to furnish the Official 
Assignee with information regarding the 
insolvent’s dealings to enable him to decide 
what course to follow with reference to 
some particular matter or claim and whe- 

(1) 121 Ind, Cas. 772; A I R 1930 Rang, 32; 7 R 672; 
Jnd. Rul. (1930) Rang. 100. 4 

(2) 115 Ind, Cas. 39; AIR 1928 Cal. 726; 56 O 667; 
330 WN 21 (FB). 

(3) 145 Ind. Oas. 648; JA IR 1933 Bom. 309; 57 B 
665; 35 Bom. L R 546; 6 R B 98, 
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ther or not to embark upon litigation in 
relation. therelo. The case of In re: Gool- 
bai Bomanji Petit (3), which follows Learoyd 
v. Halifax Joint Stock Banknig Co. (4) and 
In re Haripada Rakshit (5) is clear autho- 
rity on the points at issue. 

I entirely agree with the learned Ad- 
vocate for the- applicant that s. 36 does 
not contemplate a roving inquiry into the 
affairs of the insolvent but in the particular 
case, the Official Assignee only desires to 
inquire into a specific matter, the debt of 
Rs. 2,000, which he is informed, is due 
from the applicant to the insolvent. As 
observed by Beaumont, ©. J., in In re: 
Goolbat Bomanji Petit (3): 

“the Court must see that the section is not 
abused and prima facie the Gourt ought not to 
make anorder under s. 36 unless there is ground 
for thinking that the order is likely to.be of some 
use. But, as I have said, the mere fact that the 
result of the examination may be of use to the 
Official Assignee and may be the subject of inconve- 
nience to the person examined in future litigation, 
is no reason for not making the order,” 

I would add that cl. 3, of the sec- 
tion provides the safeguard that the per- 
son being examined may be represented 
by a legal practitioner. I am clearly of 
opinion that s: 36 covers circumstances 
such as those existing ın this case, and 
dismiss this application with costs. f 

D. Application dismissed. 
ra wens 1 Oh. 686; 62 L J Oh. 509; 41 W R 344; 68 


xO 40' Ind. Oas 94;A I R 1917 Oal, 115;44 O 
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: PATNA HIGH COURT 
Civil Revision Petition No. 646 of 1933 
August 30, 1934 

COURTNEY- T EREELL, O. J. AND LUBY, J. 

HABIBUL RAHMAN KHAN-—PReTITIONER 
VETSUS 
ANWAR KHAN—Opposite PARTY 

Stamp Act (II of 1899), Sch, I, Art. 1—Duty 
under, when to be paid for acknowledgment—Leiter 
assuring creditor to have confidence in debtor's 
intention to pay—Promise to pay within a period— 
Stamp duty, tf to be paid—Art. |, scope of. 

It is notenough thata letter is a mere acknow- 
ledgment in order to incur the duty under Art. 1, 
Sch. I, Stamp Act, it mustbean acknowledgment 
which was made with a particular purpose by the 
debtor, that isto say,in order to supply evidence of 
such debt. But even ifitis written with the object 
of supplying evidence of such debt, the concluding 
words ofthe article show that it will not have to 
pay duty ifit contains a promise to pay the dekt or 
any stipulation, etc. Where the meaning of the 
debtor is merely that the creditor is asked not to 
press him, thathe gave assurance to the creditor to 
have confidence on the debtor's intention to pay and 
furthermore, there is a promise to pay within a 
period of three weeks, the letter is not liable to the 
stamp duty of one anna. ni 


ke 
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The policy of Art, 1 Sch. T, Stamp Act is to 
provide for cases where the debtor and tho 
creditor come to an arrangement between them- 
selves that in consideration of some time or other 
advantage being granted by the crcditor to the 
debtor, the creditor {demands as a condition that 
the debtor shall relieve him from the apprehension 
that the debt may bebarred by limitation, or that 
the evidence upon which he would be able to rely 
may not be available at the time of the suit. ‘ 


O. R. P. from an order of the Small Cause 
Court Judge, Monghyr, dated September 
11, 1933, 

_ Mr. Nitai Chandra Ghosh, for the Peti» 
tioner. 

Courtney-Terrell, ©. J.—This 
petition for revision of an order of a Judge 
of Small Cause Court in acase in which 
the plaintiff sued for recovery of two debis. 
One claim was based upon a handnote, 
dated in June 1929, to secure a sum of 
Rs. 75. The other was to recover Rs. 125 
lent by oral arrangement in August 1829. 
The suit was begun on December 23, 1932, 
and therefore but for the circumstances 
which I am about to mention, that would 
have been barred by limitation in respect 
of both debts. But the plaintiff sought to 
put in a letter of acknowledgment, dated 
December 31, 1929, and in that letter the 
debtor referred to the two debts in ques- 
tion, stating thatthe creditor might have 
full faith in him, that he intended to reap 
his crops very shortly and that within three 
weeks he would be ready to pay the 
amount and that the creditor might rely 
upon the faithful performance of his pro- 
mise to pay the sum within that time. 


The Small Cause Court Judge, while 
prepared to hold that the letter if admitted 
would have given a new start for a period 
of limitation under s. 19, Limitation Act 
neyertheless held under Art. 1, Sch. T 
Stamp Act, that the document not being 
stamped could not be admitted in evi- 
dence. In this decision I am of opinion 
that he was wrong. The “words of the 
article have received a considerable 
amount of attention by the Courts and their 
meaning has become reasonably clear. 
That upon which duty must be paid is: 

“an acknowledgment of a debt exceeding Rupees 20 
in amount or value, written or signed by, or on 
behalf of, adebtor in order to supply evidence of 
such debt in any book (other than the banker's pass- 
book) or on a separate piece of paper when such 
book or paper, actually is left in the creditor's pos- 
session: provided that „such acknowledgment does 
-not contain any promise to pay the debt or any 
stipulation to pay intereat or to deliver any goods 
or other property.” 

The important words are “in order io 
supply evidence of such debt.” This is an 
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adverbial phrase qualifying the words 
“written by a debtor” and therefore as was- 
held in Surjimull Murlidhar v. Ananta Lal 
Damani (1), the primary question is for what: . 
purpose was the letter written by the debtor. _ 
In coming to that conclusion, the Madras 
High Court came to a similar view as a 
Bench of the Calcutta High Court in Am» 
bica Dat v. Nityanund Singh (2), that ‘it 
is not enough that the letter should bea 
mere acknowledgment in order to incur 
the duty; it must be an acknowledgment 
which was made with a particular purpose 
by the debtor, that is to say, in order to 
supply evidence of such debt. Further- 
more even if it is written with the object 
of supplying: evidence of such debt, the 
concluding words of the article show that 
it will not have to pay duty if it contains 
a promise to pay the debt or any stipula- 
tion, etc. Now, in this case the meaning 


‘of the debtor is merely that the creditor 


is asked not to press him, that he gave 
assurance to the creditor to have confidence 
in the debtor’s intention to pay, and fur- 
thermore, there is a promise to pay within 
a period of three weeks. 

In my opinion, therefore, the letter is not 
liable to the stamp duty of one anna. 
The policy of the article seems to be to 
provide for cases where the debtor and 
the creditor come to an arrangement be- 
tween themselves that in consideration of 
some time or other advantage being granted 
by the creditor to the debtor the creditor 
demands as a condition that the debtor 
shall relieve him from the apprehension 
that the debt may be barred by limitation, 
or that the evidence upon which he would 
be able to rely may not be available at 
the time of the suit and it refers therefore 
to the special bargain where the debtor 
agrees to give the creditor evidence upon 
which he may rely to enforce the debt as 
a condition of a concession by the credi- 
tor to the debtor. The learned Judge of 
the Small Cause Court was, in my opinion, 
wrong in rejecting the letter. The case 
should be remitted now to the Small Cause 
Court to take the letter into consideration 
and having done so, to decide the case 
according to law. No one appears on 
behalf of the respondent and therefore there 
will be no order as to costs. or 

Luby, J.—I agree. aa 

N. Order accordingly. 
74 Ind. Oas.1029; A IR 1924 Mad. 352; 46 M 948; 


45 M LJ 399; 18 L W. 485; (1923) M W N 743, 
(2) 30 0687. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No: 130° 

of 1934 - 
May 8, 1934 
Bennet, J. 
RICHPAL SINGH anp OTHERS — 
APPLICANTS 
versus 


EMPEROR—Opposits Party 


Evidence Act (I of 1872), s. 30—Offence’, if in- - 


cludes abetment and attempt—Applicability of s. 30 
to proceedings under Criminal Procedure Code (Act K 
of 1898), s. 110. 

The explanation to s. 30 of the Evidence Act shows 
that the word‘ offence “ is used in a wider sense 
than the technical definition as the explanation states 
that “ offence ” as used in this section includes the 
abetment or attempt to commit the offence. Section 
80 applies to a case where there is a proceeding 
under s. 110,,Crimingl Procedure Oode, against a 
number of persons, one of whom has made a confes- 
sion implicating other persons whose conduct is also 
the subject of an enquiry. Further, as the procedure 
to be followed under 5.110 is, by virtue of s. 117, 
that for a warrantcase, the procedure under s., 30, 
Evidence Act, applies. 


Cr. R. App. from an order of the Assistant 
Sessions Judge, Meerut, dated December 22, 
1933. 


Messrs. Kumuda Prasad and K. Masud 
Hasan, for the Applicants. 


The Assistant Government Advocate, for 
the Crown. 


‘Judgment.—This is a criminal revi- 
sion filed on behalf of three persons 
Richpal Singh, Khub Singh and Shiam- 
sundar Lal who have been required to 
furnish security by a Magistrate, under 
‘8. 110 (f); Criminal Procedure Code, fora 
period of three years and on a reference 
the learned Sessions Judge has sentenced 
them to imprisonment on failure to 
furnish the security required. Various 
points have been taken in revision in 
regard to the admissibility of different 
items of evidence and of different con- 
fessions. The facts which gave rise to this 
proceeding are that on December 6, 1932, 
a C.I.D. Officer visited Lakhauti College 


-in Bulandshahr District and arrested the 


accused Khub Singh. This enquiry was 
made as a result of an assault on a 
railway train by certain other persons. 
On December 9, 1932, the accused Khub 
Singh was brought before a Magistrate 
at Tam. and the Magistrate gave him 
time until 12 noon to reflect on the matter 
before making a confession and the 
Magistrate then gave him the usual cau- 
tions and recorded his confession that day. 
This accused made a full confession that 
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he took part in revolutionary activities with 
the other two accused and on December 24, 
1932 this accused took the. Magistrate to a 
certain place in the jungle where he showed 
the Magistrate where the conspirators had 
been indulging in target shooting. The 
confession of this accused has been cor- 
roborated by evidence showing that a 
number of chemicals and other materials 
had been stolen from the laboratory and 
from the house of Khub Singh certain 
chemicals were recovered on a search. One 
of the arguments used by learned Counsel 
is that these chemicals are of no importance 
because he alleges that the certificate of 
the Chemical.Examiner states that these 
chemicals could not be used for hombs. 
On reference to the certificate of the 
Chemical Examiner I find that learned 
Counsel is not accurate. The certificate 
states that sodium may be used to cause 
an explosion within a closed receptacle and 
that sulphuric acid (strong) is used as one 


of the constituents in certain types of 
bombs. Further it is obvious that sulphuric 
acid might be’ used and indeed 


frequently has ‘been used as a Very 
dangerous missile. The result of throwing 
sulphuric acid on.the body of any victim 
is that the body is very severely burnt and 
disfigured. 

The chief argument eddressed to mea 
in regard to this confession was that it 


was obtained by coercion. The allega- 
tion made was that on Decem- 
ber 6, 1932, the date of arrest, the 


accused Khub Singh was beaten by the 
Police with sticks and certain witnesses 
were produced six months later in June 
1933 to state that they were present when 
the beating took place. Now, no complaint 
was made atthe time and it was not 
until January 24, 1933, that this story was 
first put forward by the father of this ac- 
eused in an affidavit and an application 
that proceeding the 
father does not state who gave him the 
information. The accused Khub Singh was 
admitted to the jail on December 9, 1932, 
that is, within three days of the alleged 
beating. Now, the procedure on admis- 
gion of an accused person to jail is that the 
body of the accused person 18 examined 
by the Assistant Surgeon in charge of the 
jail to see if there are any marks of in- 
juries on it, and if there are any such 
marks, a note is made in the admission 
register. No evidence was called for defence 
of the admission register or of the Assistant 


Surgeon. Presumably therefore any such 


4 
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evidence would vot have supported the 
story for the defence. Learned Counsel 
argued that it was possible for Khub Singh 
to be beaten with sticks on December 6, 
and three days later no marks would be 
visible. I do not consider that this isat 
all probable. Learned Counsel did not 
attempt to show me from any work on 
medical jurisprudence that this theory was 
correct. The lower Courts have rejected 
the story that Khub Singh was beaten 
and I see no reason to differ from them in 
revision. 

The next point was 
internal evidence in the confession to 
show that it was not genuine. The point 
on which Counsel relied was that the 
confession stated that Richpal Singh ac- 
cused came to Lakhauti from August to 
October, 19830 and Counsel states that 
Richpal Singh was arrested in May 1930. 
The confession was made 24 years after 
the matter under narration and it is quite 
easy for a man to make an error as re- 
gards the year in question. Ido not 
think that any importance can be at- 
tached to the statement that these events 
happened in 1930. It is quite possible 
that the evénts happened in the year 1929 
and that the accused made a slip in 
regard tothe year. His confession was a 
long one extending over a large number 
of pages andhe cannot be expected to 
be accurate in all the details. 

Objection was taken as regards the 
other accused on a highly technical point 
that unders. 30 of the Indian Evidence Act 
the confession of Khub Singh should not 
be taken into against the other 
accused ecauss that section begins 
by stating: “When more persons than 
one are being tried jointly for the 
same offence.” The argument is that the 
proceedings before the Magistrate did not 
amount to a trialand were not in regard 
to an offence and that on the definition 
of “offence” in the Oriminal Procedure 
Code, s. 80 of the Evidence Act would not 
apply. It is tobe noted that the Evidence 
Act docs not state that the definition of 
the Criminal Procedure Code of an 
offence is to apply to the Evidence Act. 
The Evidence Act is a much older Code 
of the year 1872 and the definition in 
question apparently did not exist at the 
time that the Evidence Act was framed. 
The explanation to s. 30 of the Evidence 
Act shows that the word “offence” is used 
in a wider sense than the technical defini- 
tion as the explanation states that “offence” 


that there was 
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as used in this section includes the 
abeliment or atlempt to commit the 
offence. I consider that there is no reason 
to hold that e, 30 of the Evidence Act 
may not be applied to a case like the 
present where there is a proceeding under 
8.110, Criminal Procedure Code, against 
a number of persons, one of whom has 
made a confession implicating other 
persons whose conduct is also the subject 
f anenquiry. Another reason which leads 
me to this conclusion is the provision in . 
the Criminal Procedure Code, s. 117 (2) 
which states as follows: 

“Such inquiry shall be made, as nearly as may 
be practicable where the order requires security 
for keeping the peace, in the manner hereinafter. 
prescribed for conducting trials and recording 
evidence in summons-cases; and where the order 
requires security for good bebaviour in. the manner 
hereinafter prescribed for conducting trials and 
recording evidence in warrant-cases, except that no 
charge {need be framed,” 

This shows that the procedure should 
be that of a warrant case, and accord- 
ingly I consider that the procedure of 
s. 30 of the Evidence Act would apply. 
The objection was taken that there was 
little evidence to support the confession 
of Khub Singh. The Court below men- 
tions that 39 witnesses were called forthe 
prosecution. Of those witnesses I find that 
P. W. No. 28 Suaj Chandra, P. W. No. 33 
Bishambar, and P. W. No. 39 Balraj, all 
stated that they took part in the criminal 
conspiracy for revolutionary purposes with 
the three accused. There is indeed ample 
evidence on the record for the findings at 
which the Courts below have arrived. J 
consider that no ground in revision has 
been madeout. I accordingly dismiss this 
application in revision. a a 

N. Revision dismissed. 





MADRAS HIGH COURT 
Original Side Appeal No. 22 of 1934 
September 11, 1934 
BrASLEY, O. J. AND KING, J. 
SESHA AMMAL -APPELLANT 


versus 
VENKATANARASIMHA 
BHATTACHARIAR AND ANOTHER 
— RESPONDENTS ons. 
Lunacy Act (IV of 1912), s. 38—Application for 
order directing inguisition—No order can be passed 
unless. Court finds that respondent is of unsound 
mind and incapable to manage his affairs -Dismissal 
of application made bona fide—Power to direct costs 
to come out of estate—Necessity of amendment of 
Lunacy Act. ki 
What has to be found on an application for an 
order to direct an inquisition under the Lunacy Act 


1954 
is that the respondent is. of unsound mind and 
that the unsoundness ‘of mind issuch as to make 
him incapable of managing his affairs. If the 
Court finds that the person is not of unsound 


mind, it is not necessary to proceed beyond that 
point, 


Under the Lunacy Act the Court has no 
power on the dismissal of an application for an 
order directing an inquistion, to make an order 
that the costs of the petitioner shall be borne by 
the estate even though it is of opinion that the 
application was made bona fide and in the best 


interests of the respondent. In re Cathcart (1), 
referred to. 


(The necessity of amending the 
remedy this serious defect pointed out] 

Ori. Side Ap. against an order of 
Mr. Justice Anantakrishna Ayyar, dated 
February 20, 1931, and made in O. P. No. 
264 of 1933 in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court. 

Mr. V. V. Srinivasa Ayyangar, for the 
Appellant. 

Messrs. R. Gopalaswami Ayyangar and 
K. E. Rajagopalachariar, for the Respond- 
ents. 

Judgment.—Thisis an application under 
the Indian Lunacy Act by a wife for an 
order directing an inquisition whether her 
husband is of unsound mind and ineapable 
of managing himself and his affairs. The 
application was heard by Anantakrishna 
Ayyar, J. He himself examined the res- 
pondent and questioned him for more than 
an hour and heard the medical evidence 
and came to the conclusion that the respond- 
ent was not of unsound mind, though sub- 
normal and was not quite capable of manag- 
ing his affairs though he was capable of 
managing himself. What has to be found 
under the Act is that the person is of unsound 
mind and that the unsoundness of mind is 
such as to make him incapable of managing 
his affairs. A person who is incapable of 
managing his atiaira is not necessarily of 
unsound mind and a person of unsound 
mind may not be incapable of managing 
his affairs. The Court must hold that both 
unsoundness of mind and incapacity to 
manage his affairs are present and that the 
latter is due to the former. Here the 
evidence is that the respondent, thirty-three 
years of age, has an intellectual develop- 
ment of a boy ofnot more than twelve due 
to an attack of infantile paralysis when 
aged three which has arrested his mental 
development but it doss not follow that 
because that isso he isof unsound mind. 
We have bean referred to the madical 
evidence in the case and we have the 
advantage of the learned trial Judge's 
comments on the answers and dem3anour 


Lunacy Act to 
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of ihe respondent when under examination 
by the Court. The learned trial Judge 
was in a far better position to weigh up that . 
evidence by reason cf having the witnesses 
before him and we here, having ourselves 
read through the evidence and seen the 
comments thereon of the learned trial 
Judge, see no reason whatever for differing 
from the opinion which he has given. It 
must be made quite clear that the first 
finding to be arrived at is with regard to 
unsoundness of mind. When once that 
has been proved then the Court has to 
consider whether that unsoundness of 
mind is of sucha nature as to render the 
respondent incapable of managing his 
affairs. Here we have got a finding that 
the respondent was not of unsound mind 
and it was therefore not necessary to proceed 
beyond that point. 

For these reasons, this appeal must be 
dismissed. On the question of costs, the 
appellant asks us to order that the appel- 
lant’s costs are to be paid out of the estate 
of the husband respondent because although 
the appeal has failed the application for 
an inquisition was a bona fide one made 
in the best interests of the husband res- 
pondent and the appeal a reasonable one, 
and our attention has been drawn to In re 
Cathcart (1). There a petition had been 
presented by a husband for an enquiry 
into the mental condition of his wife. 
The result of the enquiry was that the 
petitioner's wife was found tobe of sound 
mind and capable of managing herself 
and her affairs. An application was made 
by the petitioner for a direction that all 
the costs of the proceedings should be 
paid by his wife and it was held by the 
Court of Appeal that upon the evidence 
there were sufficient : grounds to justify the 
petitioner in instituting the enquiry and 


order was made for the petitioner to 
receive two-thirds cf the amount of 
his costs of all the proceedings out 


of the property belonging to his wife. 
It is clear from the judgments that the 
Court would not have been able to make 
such an order but for s. 109 of the Lunacy 
Act of 1890 which invested the Court 
with such a discretion. Otherwise, the 
Court would have had no discretion to 
order a successful defendant or respondent 
to pay any of the costs of an unsuccessful 
plaintiff or petitioner. We are of the 
opinion that the application here was a 
bona fide one and made in the best interests 
of the husband respondent and that the 

(1) (1892) 1 Ob, D 549. S 


< and passed an order of 
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appeal was a reasonable one despite its 
failure. We are, however, unable to make 
such an order as to costs as was made in 
In re Catheart (1) as most unfortunately 
there is no provisionin the Indian Lunacy 
Act similar to si 109 of the Lunacy Act, 
1890. We have, therefore, no such discre- 
tion as that section gives to the English 
Courts. We are strongly of the opinion 
that the attention of the Legislature should 
be drawn to this serious defect in the 
Indian Lunacy Act. We order the parties 
in this appeal to bear their own costs. 

A. Order accordingly. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 181 
of 1934 
May 1, 1934 
BENNET, J. 
NAZIR AHMAD—APPLICANT 
VETSUS 
EMPEROR — Oppostre PARTY. 
Criminal Procedure Code (Act V of 1895), ss. 403 
Expl., 436,253—Discharge before or after hearing 
prosecution evidence, whether acquittal within ss, 403 


and 435 -Scope of s. 486—Discharge order, when to 
be set aside. 

Discharge, whether before or after hearing all pro- 
secution evidence,is not an acquittal so as to bar 
further trial for the same offence under a, 403, Orimi- 
hal Procedure Code and s. 436 empowers the Magis- 
trate toorder further inquiry when he thinks thata 
prima facie case has been made out against the 
accused, Sundar Singh v. Bhayan (1), referred 
to. 

Section 436, Oriminal Procedure Code, does not 
limit the grounds on which further enquiry isto be 
ordered, 

An order of discharge should only be set aside 
very sparingly and only when it can be said either 
to be perverse or prima facie incorrect when there 
is a suggestion that any further evidence may be 
forthcoming. Mohamad Husain v. Nanhi (2), relied 
on, Bindeshri Dube v, Emperor (41, referred to. 


Cr. R. App. from an order of the District 
ieee Bijnor, dated December 23, 

Miss L. W. Clarke, for the Applicant. 

The Assistant Government Advocate, 
for the Crown. 

Order.—This is an application on behalf 
of one Nazir Ahmad in criminal revision 
asking that an order of the District Magis- 
trate for further enguiry into a charge 
of riot under s. 147, Penal Code, should 
be seb aside. The case has been argued 
by Miss Clarke with considerable ability and 
the points have been clearly laid’ before 
me. Thefacts are that the Magistrate 
heard all the evidence for the prosecution 
discharge of 
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Nazir Ahmad on April 1, 1933, discharging 
this accused under s. 253, Criminal Pro- 
cedure Code, no charge sheet having been 
framed. There was a trial of other per- 
sons under s. 147, Penal Code, before the 
Sessions Judge, and in his judgment, the 
Sessions Judge stated: 

“Considering the prosecution evidence I am 
astonished to find that Nazir, the ringleader of the 
party, has not been sent up for trial with these 
accused, In fact he was the originator of this riot 
and leader of this party, and should have been 
chalaned, The District Magistrate will please see the 
evidence and take necessary steps if he considers 
proper. 

Notice was not issued apparently at first 
to Nazir Ahmad but on the directions cf 
this Court notice was eventually issued, 
and the District Magistrate has considered 
the case against him and has passed an 
order on December 23, 1933, directing 
different Magis- 
trate into the charge under s. 147, 
Penal Code. In this order the District Magis- 
trate states: < 

“Nazir should have been charged by the Magis- 
trate. His order of discharge is perverse and against 
the weight of evidence.” 

Now, learned Counsel has not asked that 
I should consider the question as to whe- 
ther the order of the Magistrate of 
discharge was perverse or not and indeed 
it would be extremely embarrassing if I 
considered that question because an order 
on the merits by this Court at this stage 
would prejudice any further proceedings 
and be embarrassingif there were further 
proceedings and if there was eventually 
an appealto this Court. The points which 
are urged in criminal revision are points of 
law only. The first point is that the ac- 
cused was discharged in circumstances 
which amounted to an acquittal and there- 
fore the order under s. 486, Criminal 
Procedure Code, was illegal. Now the 
Code draws a distinction between an order 
of discharge and an order of acquittal. This 
distinction is noted in the explanation of 
s. 403 where it is stated that the dis- 
charge of the accused is not an acquittal 
for the purpose of that section. That 
section isthe section which states that an 


‘acquitta) is a bar to any further trial for 


the same offence. The Code therefore 
draws this distinction between a discharge _ 
and an acquittal. Learned Counsel argued 
that a difference was to be drawn between 
a discharge where ali the evidence had 
been heard for the prosecution anda 
discharge where it had not been heard. 
But as far as s. 403 Explanation is concern- 
ed, no such distinction is drawn by the 
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Oode. And ing. 436 there is again no 
distinction of this nature drawn and the 


power is givento the Sessions Judge or ` 


the District Magistrate to decide whether 
further enquiry should be made into the 
case of any person who has been dis- 
charged. The next ground of criminal 
revision is that an order for further 
enquiry based solely on the ground that 
the Magistrate has misapprehended the 
evidence is not contemplated by s. 436, 
Criminal Procedure Code. On this argu- 
ment there are two observations to make: 
firstly, s. 436, Criminal Procedure Code, 
does not limit at all the grounds on which 
further enquiry is to be ordered, and 
secondly, in the present case the ground 
that the Magistrate misapprehended the 
evidence is not the ground given by the 
District Magistrate. ‘The ground given by 
the Magistrate is that the order of dis- 
charge is perverse and is against the 
weight of evidence. The third ground is 
that no further evidence is forthcoming 
and that therefore an order for further 
enquiry is bad in law. Again this is an 
argument which is not supported by any 
provision in s. 436, Criminal Procedure 
Code. 

Learned Counsel then relied on certain 
rulings which are rulingsof Single Judges. 
The first ruling mentioned was Sundar 
Singh v. Bhayan (1). In that it was stated 
that the District Magistrate had directed 
that the accused should be charged and 
proceeded against according to law, aud 
it was correctly pointed out that what the 
District Magistrate might have ordered 
was furtherenquiry. The ruling proceeded 
to slate: : 

“The order itself also was entirely unjustified 
as after a full trial the accused psrsons were dis- 
charged and that discharge is for all practical 
purposes as good asan acquittal. It is not for mse 
to hold, nor wasit for the Districs Magistrate to 
hold, whether the accused persons were guilty or 
not. Hs had merely to see whether a proper trial 
had bsen held and whether there were sufficient 
reasons for the discharge.” 

I cannot agree with the description of 
a trial which has terminated with the dis- 
charge before a charge sheet as a fall 
trial. In the particular case in the ruling 
the Districts Magistrate had stated that he 
considered that a prima facie case had 
been made out against the accused. It 
appears to me that that would have been 
a sufficient ground for the District Magis- 
trate to order further enquiry and that 
that function has been given to the Dis- 
trict Magistrate by s. 436, Criminal Pro- 

(1) AIR 1921 Lah. 283. . 
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cedure Code. The next -ruling to which 
reference was madeis Mohammad Husain 
v. Nanhi (2). In this a distinction is 
drawn between an order of the District 
Magistrate for re-trial of a case and an 
order for further enquiry. I donot see 
much difference in this distinction. The 
learned Single Judge of this Court consi- 
dered the evidence on the merits and 
considered that on that evidence the 
accused was entitled to be . discharged. 
Learned Counsel has. stated thatit is not 
desired that I should consider the evidence 
on the merits in this case and I am of the 
same opinion. But the learned Single 
Judge agreed with the doctrine which has 
been laid down by this Court on many 
an occasion that an order of discharge 
should only be set aside very sparingly- 
and only when it can be said either to 
_ þe perverse or prima facie incorrect when 
there is a suggeslion that any further 
evidence may be forthcoming. In the 
present case there is the finding of the 
learned District Magistrate that the judg- 
ment of the Magistrate was perverse. The 
case, therefore, would come within the dictum 
in question. The last case to which re- 
ference was made wasAlamv. Hmperor 
(3). In that case the dictum in question 
was again quoted from Bindeshrt Dube 
v. Emperor (4). As stated already the 
present case comes within the dictum as 
there isa finding: that the judgment was 
perverse. For these reasons I consider 
that no ground has been shown to seb 
aside the order of the District Magistrate 
and accordingly 1 dismiss this criminal 
revision. 
D. Application dismissed. 
(2) 126 Ind, Cas. 253; A IR 1939) All. 257; (1930) 
Gr, Cas. 339; 31 Or, L J993; 52 A 237; (1930 AL J 
521; Ind. Rul (1930) All 813 
(3) 102 Ind. Oas. 717; 28 Or UJ 651; 4) A873; L 
R 83A & Gr: 25 A LJ703;8A 1 Or. Rl. 
(4) 59 Ind. Oas 193; AT R192) All. 258; 22 Or. L 
Jig: 18 A L J 11852 UP LR (4) 374 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Oivil Revision Application No. 60£ of 1933 
August 10, 193£ 
SUBARDAR, A.J. C. 
NAMDEO AND ANOTHER— DEFENDANTS 
5 —APPLICANTS 
| versus 
RAMKRISHNA MAHADEO— PLAINTIFF 
— NON-APPLICA T 
Limitation Act (IX of 1903), Sch. I, Arts. 7, 102, 
56—Village carpenter, tf an artisan within the mean- 
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` ing of Art, 7—Suit forwages by him—Limitaticn. 
_The word ‘artisan’ used in Art, 7, Sch, I, Limita- 
tion Act, comprises in its categorya village car- 


penter, Consequently, a suit for wages, by him will 
be governed by Art. 7 and not by Art, 102 or 56. 


C. R. App. from the decree of the Small 
' Cause Court Judge, Arvi, dated October 
` 7, 1930. 
Mr. N. V. Gadgil, for the Applicant. 
Messrs. S. R. Mangrulkar and B. T. 
Amlekar for the Non-Applicant. 
Order.—The plaintiff is a village car- 
penter and according to the custom pre- 
` valent inthe village, he did the carpentry 
work in connection with ten ploughs of the 
' defendants in two years at the usual rates 
"to be paid in grain at the end of the agri- 
cultural year. In para.5 of the plaint it 
is stated that Rs. 18 for the first year 
` were due to the plaintiff from the defen- 
“ dantson February 2, 1931, and Rs. 30 for 
the next year, on February 22, 1932. The 
plaintiff also claimed interest on these 
amounts. The plaint was filed on January 26, 
1933, to recover the aforesaid dues as also 
dues in connection with otherworks done 
by the plaintiff for the defendant. One of the 
‘contentions raised by the defendants was 
“that the claim for which cause of action 
arose on February 2, 1931, was barred by 
time. This contention forms the subject- 
matter of the fourth point fixed for deter- 
mination. But the lower Court gave no 
decision thereon and passed a decree for 
‘the two years’ dues against the defendant 
holding their plea of accord and satisfaction 
unproved. It is against this decision that 
the defendants have come up to this Court 
jn revision. 

It was argued for the applicants that the 
case was governed by Art. 7 cf the Limita- 
tion, Schedule as what the plaintiff claimed 
to recover was in effect wages of an 
artisan not specifically provided for by Art. 

. 4 of the Schedule. On behalf of the non- 
‘applicant it was contended that either 
Art. 56or Art. 102, each of which provided 
a period of three years, is applicable. 

The main question for decision is if the 
word “artisan” used in Art. 7 would 
ccmprise in its category a village carpenter. 
According to Webster's Dictionary, an arti- 
san is one trained to mechanical dexterity 
in some mechanical art or trade. Carpentry 
is undoubtedly a mechanical] art and requires 
some dexterity in its application to the 
work in hand. It would, therefore, follow 
that acarpenleris an artisan within the 
meaning of Art. 7 of the Limitation 
Schedule. That being the position Art. 
102 of the Schedule has no application to 
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the present case, because it is an article 
for wages not expressly provided for by the 
Schedule. 

Article 56 of the Schedule 
inapplicable because it refers to “the 
price of work done by the plaintiff for 
defendant at his request, where no time 
is fixed for payment.” In the present case 
it was expressly stated that the payment 
for the work done was to be made at the 
end of every agricultural year, on Magh 19 
Sudhi, and this fact was not controverted 
by the defendant in the pleadings. Hold- 
ing then that Art. 7 of the Limitation 
Schedule applies tothe case,it is obvious 
that the claim for the amount which 
accrued due on February 2, 1931, was 
barred by limitation at the date of the suit, 
I would therefore modify the lower Court's 
decree by reducing the amount decreed by 
Each party will bear its own 
costs in this Court. 

N. Order accordingly. 


is clearly 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 7 of 1933 
January 2, 1934 
SULAIMAN, C. J., AND MUKERII, J. 
M. SUNDAR LAL—DEFENDANT— 
APPLICANT 
VETSUS 
Musammat RAZIA BEGAM AND ANOTHER — 
PLAINTIFF AND DEFENDANT— OPPOSITE 
PARTIES. 

Civil Procedure Code {Act V of 1908), s. 115— 
Order amending plaint—Revision, 1f lies against the 
order. 

An order allowing an amendment of? the plaint is 
only one of the numerous orders that must be passed 
by a Judge hearing a case before he concludes a suit by 
passing a decree, ltcannob be said” in respect of 
every order that may be passed that it concludes a 
definite stage in the case, | Oonsequently, no appli- 
cation for revision lies against an order amending a 
plaint. [p. 888, col. 2.] 

|Oase-law reviewed | : 

C. R. App. against an order of the City 
Munsif, Benares, dated December 23, 1932. 

Mr. Shiva Prasad Sinha, for the Appli- 
cant. 

Mr. K. Varma, for the Opposite Parties. 


sulaiman, C. J—This is an application 
in revision by one of the defendants from 
an order of the Court below allowing a 
certain amendment asked for by the plaint- 
if. The plaintiff had brought a suit for 
possession of a half-share in the house in 
dispute against. the defendants of whom 
the defendant-applicant alleged to bein 
possession asa trespasser. It was pleaded 
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in the written statement that the Court had 
no pecuniary jurisdiction inasmuch as the 
value of the half-share claimed was more 
than Rs. 5,000. On this the plaintiff applied 
for an amendment of the plaint expressly 
stating that she did not want possession of 
the half-share of the house as it stands, 
but only for the possession of the half- 
share of the house as it stood before the 
alterations made by the defendant and for 
the demolition of the superstructures re- 
cently put up. It.is not necessary to con- 
sider in this case whether the plaintiff is 
entitled to the relief in the modified form 
in which she has claimed. If it turns out 
that the value of the subject-matter in 
dispute even after the amendment has been 
made is in excess of the pecuniary juris- 
diction of the Court below, it would be open 
to the defendant to take the plea of want 
of jurisdiction afresh. 

A preliminary objection is taken on be- 
half of the respondents that no revision lies 
inasmuch as no case has been decided. 
The learned Counsel for the defendants- 
applicants relies on a number of rulings of 
this Court in support of the contention that 
the revision should be entertained. The 
first case is that of Poran Lal v, Rup Chand 
(1) decided by a Bench of which I was a 
member. In that case there were many 
irregularities in the order passed by the 
Court below and a revision was entertained 
from the order refusing to supersede the 
arbitration and appointing a fresh arbitra- 
tor and directing him to go on with the 
arbitration. The authority of the case of 
Jagannath Sahu v. Chhedi Sahu (2) was 
cited before the Bench and according to 
that case, the appointment of a new arbi- 
trator which was not authorised was a case 
decided within the meaning of s. 115, Civil 
Procedure Code. I accordingly remarked 
that as the Full Bench case of Buddhu Lal 
v. Mewa Ram (3) was not directly against 
that view, I was not prepared to differ 
from the view taken by my learned co'- 
league. But in a later case of Risal Singh 
v. Fagira Singh (4) another Bench, of 
which I also was a member, held that no 
revision lay from an order setting aside an 
arbitration award as it did not amount to 


(1) 137 Ind. Oas. 5114; A I R 1931 Al. 761; 53 
A T18; (1931) A L J 682; Ind, Rul. (1932) All. 


(2) 115 Ind, Qas, 611; AIR 1929 All. 144; . 
(1929) A L J 182. 144; 51 A 501; 


(3) 63 Ind. Oas, 15; A I R1921 I; ; 
19 ALAT 538. i All. 1; 43 A564; 
(4) nd. Oas. 568; A IR 1932 All, 452; 53 
a (1931) A L J 8 Ind Rul, (1932) All. 
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a case decided. Earlier cases decided by: 
this Court were relied upon by us as autho- 
rity for the view which we took. 

In the Full Bench case of Lila v. Ma- 
hange (5) all that we laid down was that 
the High Court would not ordinarily inter- 
fere if another convenient remedy were open 
to an applicant, but that it could not be 
laid down as a general proposition that the 
High Court had no power of interference 
at all if another remedy were open. That 
observation was, of course, confined to cases 
where the High Court had jurisdiction 
under s. 115, Civil Procedure Code, to inter- 
fere in revision. I do not think that the 
Bench in Sidh Nath Tiwari v. Tej Bahadur 
Singh (6) interpreted the Full Bench case 
in any different way. Their remark that 
the position with regard to revisions was 
that there was no hard and fast rule about 
the matter was obviously confined to the 
question argued before the Bench that in- 
asmuch as there was an undoubted remedy 
by a suit in respect of matters of which re- 
vision was sought, the proper practice for 
the Court was not to hear the revision. I do 
not think that the Bench could have in- 
tended to lay down that even outside the 
narrow scope ofs, 115, the High Court has 
any general power of revision whenever it 
appears to be right, convenient and proper 
to intervene. 

Another case relied upon by the learned: 
Counsel for the applicant is that of Lakshmi 
Narain Rai v. Dip Narain Rai (7) decided - 
by another Bench in which it was held that: 

“an order determining the question whether an 
additional court-fee should be paid or not, marks 
the termination of a definite stage of the suit and 
settles the controversy between the parties on the 
particular point, and is, therefore, an order deciding 
a case, 

It may well be argued that the question 
of the payment of court-fee is not strictly a 
matter of controversy between the parties 
so far as their rights are concerned. But 
as the facts of that case are distinguishable, 
I am not called upon to consider whether 
I would agree with this pronouncement, 
The last case relied upon is also a case 
which can be distinguished on facts. In 
Kishan Lal v. Ram Chandra (8), a learned 
Single Judge of this Court held that where 


(5) 137 Ind. Cas. 631; A I R1931 All. 632; 54 A 
183; (1931) A L J 974; Ind. Rul. (1932) All, 317 


FB). 

: Gt 133 Ind. Cas 106: ATR 1932 All, 411; 54 
A 516; (1932) A L J 353; Ind. Rul. (1932) All. 
369 


(7) 148 Ind. Oas. 152; AI R 1933 All. 350; 55 A 274; 
(1933) A L J 311. 

(8) 145 Ind, Cas. 859; AIR1933 All, 374; 55 A 256; 
(1933) A L J 268; 6 R A 177. 
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a trial Court had refused to allow the 
plaintiff to amend his plaint in-‘order to 
allege that there had been an acknowledg- 
ment of the debt which would save limita- 
tion, the Court’s order had the effect of 
definitely debarring the plaintiff from prov- 
ing a part of his claim and that, therefore, 
it’ was a case decided and came within 
the purview of s. 115, Civil Procedure Code. 
As the case before us is a converse case, I 
do not think that it is necessary to con- 
sider the soundness of this decision. 

In the case before us the Court below 
has allowed the plaintiff to amend his 
plaint in this way that the relief claimed 
by the plaintiff is now confined to a smaller 
property than was originally claimed. The 
Court below has treated the application 
for amendment as amounting to an aban- 
donment of a part of the property originally 
sued for. If the plaintiff is prepared to 
abandon that part of the property, it would 
be unfair to compel her to go and file a 
suit in the Court of the Subordinate Judge 
for the smaller property and then have her 
plaint returned for fresh presentation to 
the Munsif's Court. If the amendment is 
refused, it would be time to file a fresh 
plaint in the amended form in the very 
Court. The question of abandoning a 
part of the claim was a matter entirely 
depending on the option and choice 
of the plaintiff on which the trial 
Court was not called upon lo make any 
judicial exercise of its own discretion. 
Further, I do not accept the contention of 
the applicant that the Court below had no 
jurisdiction to entertain the application. 
When 8 Court grants an application for a 
certain amendment, it cannot be said that 
a case has been decided within the mean- 
ing of s. 115, Civil Procedure (ode, I 
would, therefore, hold that the revision lies 
a the order. 

ukerji, J.—I entirely agree with 
Lord the Chief Justice that the Ferion in 
not maintainable. 

The plaintiff, whois respondent No. 1 to 
this revision brought a suit for recovery of 
possession of one-half share of a house in 
the Court of a Munsif. The principal de- 
fendant, who was alleged to be a trespasser 
by the plaintiff, pleaded that the value of 
the entire property, which was a house was 
over Rs. 10,000 and that therefore the claim 
for recovery of one-half share in the property 
ought to have been valued at over Rs. 5.000 
and that therefore the suit was not cogniz- 
able by the Court of the Munsif. Thereupon 
the plaintiff came forward with an applica- 
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tion for amendment. She said that the 
defendant had considerably added to the 
house, and all that she, the plaintiff, wanted 
was that the house should be restored to 
its original condition and that the addi- 
tions should be removed from the 
house as it existed at the date of the suit. 
The learned Munsif has allowed the plaint 
to be amended as prayed and the question 
is whether inso allowing the amendment 
the Munsif has decided a case within the 
meaning of s. 115, Civil Procedure Code. 
Apart from authority, it seems to me that 
an order amending a plaint is only one of 
the numerous orders that a Court must pass 
before it finally decides a case by passing 
a decree. It was urged that there are 
authorities of this Court in which it has 
been definitely held that where an order 
passed marks the conclusion ofa definite 
stage in a suit, that order should be treated 
as a case decided and a revision would be 
maintainable. Wide language is liable to 
lead us astray. The facts of each case 
must be considered, and having regard to the 
language of s. 115, it must be decided whe- 
ther the facts bring the case within the pur- 
view of s. 115, Civil Procedure Code. In this 
view I do not propose to review the several 
cases that have been cited before us. It is 
sufficient to say that no case has been cited 
in which it has been held that an order 
allowing an amendment of the plaint is an 
order deciding a case. The only decision 
of this Court which related to amendment 
of a plaint is a decision in Kishan Lal 
v. Ram Chandra (8), in which a learned 
Single Judge of 
where an amendment of the plaint was 
refused that order amounted to a case 
decided and a revision was maintainable. 
The case is not directly in point, and I 
do not think it necessary to express any 
opinion as to the soundness or otherwise 
of the decision. When a question arises 
in which there is an authority and when 
the learned Single Judge or the learned 
Judges composing a Bench are inclined to 
differ from. that authority ,it would be 
time for them to refer the matter to the 
decision of a Full Bench. As I have 
already mentioned in this case, there is 


no direct authority on the point, and I- 


feel that we are bound to ‘take the view 
which appeals to us. 

As I have said, an order allowing an 
amendment of the plaint is one of the 
numerous orders that must be passed by 
a Judge hearing a case before he con- 
cludes a suit by passing a decree. It 


this Court held that. 
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cannot be said in respect of every order 
that may be passed that-it concludes a 
definite stage in the case; otherwise an 
application refusing to adjourn the hearing 
of a suit may be made the subject-matter 
of a revision. For the foregoing reasons, 
I would dismiss the application with 
costs. 
N. Application dismissed. 





CALCUTTA HIGH COURT 
Oivil Appeal No. 206 of 1933 
May 23, 1934 
JAOK AND KHUNDKAR, JJ. 
IMADUL HUQ— JUDGMENT- DEBTOR — 
APPELLANT 
Versus 
MONI MOHAN BASU AND ANOTHER— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXI, 
y. 18—A assigning his decreeagainst B to O— 0 apply- 
ing for execution—B’s decree against A for a larger 
amount pending—B, if entitled to set off as against 


A assigned his decree against B to C on August 12, 
1930. On April 27, 1931, C applied for execution, 
B had obtained, prior to A's decree, a decree for a 
larger amount against A, and the execution of that 
decree was commenced on July 18, 1930, and the 
sale took place on December 15, 1930. On an ap- 
plication made on June 14, 1931, thesale was set 
aside on August 26, 1931. The second sale took place on 
April 18, 1932. In execution of the decree assigned 
to Can objection under s. 47, Civil Procedure Code 
was taken by B on July 11,1951, that asa cross 
decree for a larger sum was pending against A, C's 
decree should not be executed : 

Held, that at the time when the objection under 
s. 47 was filed there was an application to set aside 
the sale and before this objection was disposed of 
the sale had been set aside and, therefore, the exe- 
cution case against A was pending simultaneously 
with execution against OC. In these circumstances 
the conditions requisite for the application of O. 
XXI, r. 38, were present in the case, there being 
two decrees pending for execution in the same Court 
at the same time. Under the circumstances B was 
entitled to set off. | 

©. A.from appellate crder of the Dis- 
trict Judge, Khulna, dated March 6, 1933. 
Mr. Abdul Hussain, for the Appellant. 

Mr. Surendra Nath Basu (Sr.), for the 
Respondents. 

Judgment.—This is anappeal against an 
order of the District Judge of Khulna set- 
ting aside the dismissal of an execution case 
and directing the Court of first instance to 
proceed withthe case. The application for 
execution was filed by the purchaser of the 
decree under O. XXI,r. 16. This judgment- 
debtor filed an objection under s. 47, Civil 
Procedure Code, and contended that the 
purchase was a sham and paper trapsac- 
tion and the purchaser had no right to put 
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the decree into execution because the 
judgment-debtor had got a cross-decree for 
a larger sum against the transferee decree 
holder. The trial Court held that under 
the provisions of s. 49 and O. XXI, r. 18, 
Civil Procedure Code, a decree for a less 
amount couldnot be executed even by a 
purchaser of the decree. He also mention- 
ed that on the evidence he was not satisfied 
that the alleged purchase by the applicant 
was a bona fide one for consideration. The 
learned District Judge has held that 

“Order XXJ, r. 18 merely lays down the manner of 
disposal of two execution cases arising out of cross- 
decrees for the payment of two different sums of money 
and it does not furnish any law for the dismissal of an 
execution case arising out of a money decree, if a 
cross-decree ofa higher amount might be existing 
against the applicant andis under execution from be- 
fore for the whole amount.” 

Asin this case, he held, the two decrees 
were not under execution in the same Court 
at the same time it was not a case of set 
off and therefore the decree for the small 
amount which was under consideration 
should be executed. He also states that he 
is unable to uphold the finding of the Court 
of first instance that the assignee of the 
decree was not a bona fide purchaser for 
consideration having regard to the manner 
in which it has been arrived at without a 
proper discussion of the evidence on the 
point. Accordingly he set aside the order 
of dismissal of the execution case. 

The decree in question isthat in the exe- 
cution case No. 88; the sale of the decree 
took place on August 12, 1930. The execu- 
tion case was registered on April 27, 1931, 
and the objection under s. 47 with which 
we are dealing was filed on July 11, 193], 
The execution case for a larger amount, 
namely, case No. 224 was started on July 
18,1930, the date of the original decree 
having been November 25, 1924 (the other 
decree being dated June J, 1925) and in 
execution ofthe decree the sale took place 
on December 15, 1930. An application was 
made to set aside the sale on June 14, 1931, 
and on August 26, 1931, the sale was set 
aside. On April 18, 1932, the second sale 
took place; on December 15, 1932, the sale 
of lot No. 1 was confirmed, and on January 
20, 1933, a writ for the delivery of possession 
was issued. It is to be noted that the 
decree in execution case No. 88 was in 
existence at the time when the execution 
case No. 224 was started. Itis clear from 
the record that the assignorofthe decree in 
execution case No. 88 was fully aware at 
the time when he assigned the decree of 
the execution case pending against him 
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and it was open to him inthat case to put 
forward a payer for set off. It is true that 
it was the duty of the decree-holder to 
mention in his application for execution 
the fact that there was a cross-decree 
against him but there doesnot seem to be 
any reason why when the Court became 
aware of the factthat there were two exe- 
cution cases pending before it at the same 
time there should not be a set off under 
O. SNI, 1. 18. Under cl.2 of that rule, 
the rule applies in the case of an assignee and 
though at the time the execution case was 
filed by assignee, the sale in execution of 
the decree in case No. 224 had not been 
set aside, still at the time when,the objection 
under s. 47 was filed there was an applica- 
tion to set aside the sale and before this 
objection was disposed of the sale had 
been set aside and therefore the execution 
case No. 224 was pending simultaneously 
with case No. 88. In these circumstances 
the conditions requisite for the application 
of O. XXI, r. 18, were present in the case; 
there were two decrees pending for execution 
in the same Court at the same time. Under 
the circumstances the decree-holder in the 
case No. 224 was entitled to set off. 

As to the bona fides of the assignment, the 
probabilities are entirely against the 
assignor. The assignor was perfectly aware 
at the time of the assignment that this 
judgment-debtor had a decree for a much 
larger amount pending against him for 
execution and instead of claiming set off he 
made the assignment to the assignee. I 
think there is no reason to question the 
finding of the trial Court that the assign- 
ment was not bona fide. 

Under the circumstances the objection 
under s. 47 should be allowed and the 
order of the trial Court should be restored. 
We make no order as to costs of this appeal. 

D. Order accordingly. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision Petition No. 172 of 1934 
July 12, 1934 
ALMOND, J. C. AND Mir AHMAD, A. J.C. 
GHAZI KHAN— PETITIONER 
. versus 
EMPEROR--Oppositse Party 
Penal Code (Act XLV of 1860), s. 103—Abetment of 
abetment of offence, if punishable. 


Abetment of an abetment ofan offence is punish- 
able under the Penal Code. 


Or. R. App. from an order of the 
Sessions Judge, Peshawar, dated May 15, 
1934, 


GHAZI KHAN h EMPHROR 
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S. Mohammad Aurangzeb Khan, for the 
Petitioner. 


S. Raja Singh, for the Opposite Party. | 


Judgment.—This judgment will cover 
revision applications Nos. 172 and 174 of 
1934. They are presented respectively by 
Ghazi Khan lambardar and by Sher Khan, 
a wealthy inhabitant of the village of Gajjal 
situated within the limits of Sadar 
Abbottabad Police Station. They have been 
convicted of offences under s. 161-116, 
Indian Penal Code, and have been sentenc- 
ed, respectively, to nine months’ rigorous 
imprisonment and a fine of Rs. 250, in 
default, to two months’ further rigorous 
imprisonment and to nine months’ rigorous 
imprisonment and a fine of Rs. 600 or in 


default, to two months’ further rigorous im- -> 


prisonment. 

The facts are very brief. One Faiz 
Alam reported against a certain Kalan- 
dar that he suspected the latter of having 
murdered his (Kalandar’s) niece Musammat 
Waliyajan. The appeal of Faiz Alam* who 
was convicted of making a false charge 
is pending in this Court. Sher Khan is 
connected by marriage with Faiz Alam. 
On September 23, 1933, he signed a letter 
which had been written by Khanizaman, a 
lambardar, and was addressed to Ghazi 
Khan, the petitioner, to the effect that he 
should see the Doctor and get him to 
make his report in their favour. Ghazi 
Khan accordingly went to Abbottabad and 
there saw Sardarilal, Assistant Surgeon, 
who was to perform the post mortem exa- 
mination on Musammat Waliyajan. Certain 


` conversation took place between Ghazi 


and Sardari Lal with which we are not 
concerned. Later in that day the As- 
sistant Surgeon proceeded to Gajjai in 
order to perform the post mortem examina- 
tion which he duly performed, finding that 
Musammat Waliyajan had died of pneu- 
monia. It is alleged that asthe Assistant 
Surgeon was approaching Gajjal followed 
by Kala, a Bhaishti who had accompanied 
him from Abbottabad, Ghazi, a Police 
constable and Ghazi, the petitioner, the 
latter offered a bundle of notes to Kala 
and told him to-give them tothe Doctor 
and ask the latter to make a report that 
Musammat Waliyajan had been murdered. 
Kala refused to take them saying that 
his master did not take bribes. This in- 
cident was brought to the notice of Indar 
Sain, Head Constable, who was in charge 
of the inquest regarding Musammat 
Waliyajan’s, death, He recorded Ghazi 
*Since Reported as 151 Ind, Cas, 816—[#d.] 
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constable’s statement then and there on 
the spot, but did not record that of Kala. 
That of Kala was subsequently recorded 
on October 13,1933. When the matter was 
brought to the notice of Indar Sain in 
ths village of Gajjal; he called Ghazi, 
the petitioner, and asked him what was 
‘the meaning of offering a bribe, whereupon 
Ghazi produced to him the letter which 
he had received from Sher Khan and said 
that he had done it on account of that 
letter, 


Sher Khan's defence was that he did not - 


know the contents of the letter and that 
he had signed it at the instance of In- 
‘dar Sain who wanted to inculpate him in 
an offence. Ghazi flatly denied any know- 
ledge of the letter and suggested that 
Indar Sain had asked him to get a bribe 
from Sher Khan and Mir Alam. Three 
witnesses were produced in support of the 
‘defence to show that the letter had been 
written by Khanizaman at the instance of 
Indar Sain, and one other was produced to 
show that Ghazi Khan petitioner had no 
conversation with the Doctor or any of his 
followers on the day of occurrence, 

We have considered the evidence. The 
case for the prosecution depends on the 
Statements of Kala and Ghazi Khan con- 
stable and the letter written by the Khan 
to Ghazi. The correctness of F. C. Ghazi 
Khan's evidence is challenged on the 
ground that Ghazi Khan, the petitioner, 
would not have offered a bribe in the 
presence of a Police Constable. Kala’s 
evidence is attacked on the ground that 
he is a man of straw, being a Bhaishti 
drawing Rs. 15 a month; that his state- 
ment was not recorded by the Police until 
October 13, and that he did not mention 
the incident to the Dostor until two or 
three days later. It is also pointed out 
that although Kala says that his statement 
‘was recorded in the village of Gajjal by 
the Head Constable on the very day of 
occurrence and never again afterwards, the 
Head Constable says that it was not record- 
ed until October 13. 

We do not think that there is any force 
in these criticisms. The petitioner Ghazi 
is a lambardar and might well expect 
that no mere Constable would dare to 
report against him. Ghazi, Constable, is 
absolutely unconnected in any way with 
the parties to the case. Furthermore, Kala 
is also absolutely unconnected with the 
parties to the case. We have no doubt 
that the explanation as regards his various 
statements is that he did. give an oral 
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statement to Indar Sain in the village 
which was not reduced to writing and that 
he was sent for again later and his 
statement reduced to writing. The delay 
is explained by Indar Sain by saying 
that in the meantime he was engaged on 
other investigations. Most probably the 
explanation is that he never thought of 
running a case of bribery and the idea 
only came to him several days later. We 
are of opinion that the case is absolutely 
clear against the two petitioners. 

The learned Sessions Judge in his appel- 
late order made some remarks which can 
scarcely be justified on the legal aspect 
of the case. ` The learned Magistrate had 
found Ghazi Khan guilty of abetting an 
unsuccessful attempt to cause a public 
servant to accept illegal gratification and 
he had convicted Sher Khan of an abetment 
of the abetment. The learned Sessions 
Judge remarked in the last paragraph of 
his judgment that the Penal Code did 
not penalise an abetment of an abetment 
of an offence. This, however, is not cor- 
rect. There is a specific provision for 
punishment of the abetment of the abetment 
of an offence under explanation (4) to 
s. 103, Indian Penal Code. The correct 
position is that a public servant whore- 
ceives a bribe is guilty of the substantive 
offence under s. 161, Indian Penal Code, 
The man who offers the bribe is guilty of 
the abetment of an offence under that 
section even if the bribe is not taken, for 
under explanation (2) to s. 108, Indian 
Penal Code, it is not necessary that the 
act abetted should be committed in order 
to constitute the offence of abetment, 
Sher Khan’s offence is one of the abetment 
of an abetment of the offence in that he 
instigated Ghazi to offer a bribe to the 
Doctor. We consider that the convictions 
in these two cases were correct and dis- 
misss these two applications for revision, 

D. Applications dismissed, 





MADRAS HIGH COURT 
Appeal Against Orders Nos. 450, 489 and 
520 of 1927 
March 27, 1934 
JACKSON AND BUTLER, JJ. 
AYISA BEEVI AMMAL AND OTHER3S— 
APPRLLANTS 
` versus 
NAGARATHNA MUDALIAR AND OTHERS 
—-RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 21, 24 
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O. XXT, r. 6—Execution sale—Transfer of local 
jurisdiction after decree—Sale by Court to which 


decree was transferred by District Judge for execu- 
tion—Validity of—Omission to take objection as to 
want of territorial jurisdiction before sale, effect 
of. 
The principle 1aid down in s. 21, Civil Procedure 
Code that objections as to want of territorial juris- 
diction should be taken at the earliest opportunity, 
and if not so taken, will bo deemed to have been 
waived, applies alsoto execution proceedings even 
though the section is not in terms applic1ble to such 
proceedings. 

At the timeof a final decree passed in a mortgage 
suit for the sale of items A, B and O, all these items 
wore within the jurisdiction of the Mayavaram Sub- 
Court. Subsequent changes in territorial jurisdic- 
tion resulted in item O falling within the jurisdic- 
tion of the Negapatam Sub-Oourt and items A and 
B within that of the Sub-Court of Tiruvarur, All 
the items were sold by the Negapatam Sub-Vourt. 
16 also appeared that the decree had been transferred 
fromthe Mayavaram Sub-Oourt to the District 
Court of East Tanjorefor execution and that the 
latter had transferred the execution petition to the 
Negapatam Sub-Oourt. No objections were raised at 
the time of sale : 

Held, that the judgment-debtors must be deemed 
to have waived the objection asto want of territorial 
jurisdiction and the sale of the items was not invalid, 
Rajagopala Pandarathiar v. Thirupathia Pillai (1), 
Zemindar of Ettiyapuram v. Chidambaram Chetty (2) 
and Manavi Karaman v. Ananthanarayana Ayyar 
(3), relied on, Satrucherla Sweskanda v. Raja 
of Jeypore (5), distinguished. 

Per Jackson, J.—The words ‘competent jurisdiction’ 
in O. XXI,x, 8, Civil Procedure Code, do not neces- 
earily refer to territorial jurisdiction, but mean ‘com- 
petent to sell in execution,’ 

Appea’s against the orders of the Court 
‘of the Subordinate Judge of Negapatam, 
dated July 25, 1927 and made in E. A. 
Nos. 359, 358 and 361 of 1926, respectively 
in O. S. No. 52 of 1931 on the file of the 
Court of the Subordinate Judge of 
Mayavaram. 

Mr. K. S. Desikan, for the Appellants. 

Messrs. A. Ganesa Aiyar and K. S. Krish- 
naswamy Iyangar for Mr. S. V. Venugopala 
Chariar, V. Ramaswamy Ayyar for Mr. 
K. Rajah Iyer, for the Respondents. 

Jackson, J.—I have had the advantage 
of reading my learned brother's judg- 
ment and agree that on the question of 
waiver these appeals must fail. 

I also think that the learned Judge's 
order can be supported on the authority 
of Rajagopala Pandarathiar v. Thirupathia 
Pillai (1). ‘The Sub-Judge of Mayavaram 
forwarded the execution petition and trans- 
ferred the decrees to the District Oourt 
of East Tanjore and that Court trans- 
ferred the petition to the Sub-Court of 
Nagapatam which had territorial jurisdic- 
tion over lot No. 5 but not over _ lots 
Nos. 3 and 4 which were within the 

(1) 95 Ind. Cas, 12; 49 M 746;50 M L J161;AIR 
1926 Mad, 421. 
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Tiruvarur jurisdiction. : 

In these circumstances was the Sub-Court 
of Negapatam a Court of ‘competent 
jurisdiction’ to sell lots Nos. 3 and 4 as 
contemplated in O. KAI, r.8? Competent 
jurisdiction is not usually referable to 
territorial jurisdiction, and there seems to 
be no reason for making an exception in 
the matter of executions under O. XXI. 

This point was threshed out in Rajagopala 
Pandarathiar v. Thirupathia Pillai (1) 
when Mr: Varadachari urged that if 
competent jurisdiction did not mean 
territorial jurisdiction, the phrase would 
be otiose. But Venkatasubba Rao, J., meets 
that argument on page 758* and I agree 
with his conclusion. 

I do not think it necessary to invoke 
s. 24, Civil Procedure Code. Evenifs. 24 
is strictly confined to suits and to pro- 
ceedings of the nature of suits, still there 
is the power to transfer decrees for exe- 
cution under O. XXI, r. 8. Under that 
rule the District Court may itself execute 
and there seems to be no reason in law 
why it should not ask any Court sub- 
ordinate to it and competent to execute to 
proceed with the execution. For example, 
suppose the property for sale had been 
claimed as temple property and a riot 
was apprehended at Tiruvarur, so that it 
was thought advisable to sellthe property 
at headquarters at Negapatam. The 
District Judge would be competent tosell 
and is it to be argued that he could not 
delegate the duty by way of transfer to 
the Subordinate Judge at Negapatam ? 
Yet that Subordinate Judge would have 
no territorial jurisdiction. I should hold 
that “competent jurisdiction” means “com- 
petent to sell in execution,” and should 
affirm the dictum to that effect in Rajago- 
pala Pandarathiar v. Thirupathia Pillai (1). 

The appeals, therefore, must fail and 
be dismissed with costs. x 

Butler, J.— These three appeals arise 
out of a salein execution ofa mortgage 
decree for sale passed by the Mayavaram 
Sub-Court in O. S. No. 52 of 1921 on 
March 21, 1922. The sale was conducted on 
April 30,, 1926, of items Nos. 3-5 of the sch- 
eduled property, these items being sold first 
by consent. Atthe time ofthe final decree 
all the hypothecated property lay with- 
in the territorial jurisdiction of the Maya- 
varam Sub-Court, but subsequent changes 
in territorial jurisdiction resulted in item 
No. 5 falling within the territorial juris- 
diction of the Negapatam Sub-Court, and 

*Page of 49 M—[Ed.] i 
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items Nos. 3 and 4 within that of the 
Sub-Coart, Tiruvarur. All three items 


were sold by the Negapatam Sub-Court. 
After the sale attempts were made toset 
it aside on numerous grounds with only 
one of which are we concerned here. This 
is that the Court had no jurisdiction to sell 
items Nos. 3 and 4, which did not lie within 
ita territorial jurisdiction. Civil Miscellan- 
eous Appeal No. 450 of 1927 is brought by 
defendants Nos. 2:to 4 in respect of 
items Nos, 3 and 4, the decree-holders 
and auction-purchasers being the respond- 
ents. Civil Miscellaneous Appeal No. 489 
of 1927 is by the 12th defendant (subse- 
quent mortgagee) against the same res- 
pondents in respect of items No. 3-5. 
Civil Miscellaneous Appeal No. 520 of 1927 
is by the 7th defendant in respect of 
items Nos. 4 and 5 only the decree-holders 
and the auction-purchaser of these lots 
being made respondents. It has to be 
noted that the decree-holders obtained a 
transfer of the decree from the Mayavaram 
Sub-Court to the District Court, 
Tanjore, for execution, and that the latter 
transferred ihe execution petition to the 
Sub-Court, Negapatam. This Court sold 
the properties without any objection to 
its territorial jurisdiction, and it-has not 
been alleged in argument before us that 
this has resulted in any loss to the judg- 
ment-debtors. 

The respondents meet the plea of want 
of jurisdiction with the plea of waiver. 
Objections to jurisdiction must, it is con- 
tended, be taken at the earliest opportunity, 
and if not so taken, cannot subsequently 
be raised. With regard to suits, this is 
expressly laid down in s. 21, Civil Pro- 
‘cedure Code, and though the section may 
not be in terms applicable to execution 
proceedings, the principle underlying it 
has been applied. In Zemindar of Hittiya- 


puram v. Chidambaram Chetty (2) a Full, 


Bench held that objections to the territorial 
jurisdiction of the Court that passed the 
decree, could not be taken in the executing 
Court. This was followed in Manavi- 
karaman v. Ananthanarayana Ayyar (3), 
where in a suit for the redemption of a 
kanom the Oourt that decreed redemp- 
tion, lost territorial jurisdiction over the 
suit property. Nevertheless it disposed 
of execution applications to re-value and 
order delivery of the property. Though 
.. (2) 58 Ind, Cas, 871; 43 M 675; (1920) M W N 460; 
28 ML T 75; 12 L W 217; 39 M L J 203, 

(3) 79 Ind, Cas. £06; 46 M L J 250; 19 L W 16; (1924) 
M W N38; AI R194 Mad, 457, . 
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objection was taken to the valuation, none 
was taken to the jurisdiction of the Court, 
and it was held that applying the 
principle of s. 21, Civil Procedure Code, 
and the objection being one of form rather 
than of substance, objection on a point 
of territorial jurisdiction could not be 
taken in appeal. In Rajagopala .Pandara- 
thiar v. Thirupathia Pillai (1) in a mort- 
gage suit the Court that passed the final 
decree for sale ceased to have territorial 
jurisdiction, over the mortgaged property; 
an execution petition was, however, received 
by it, and orders passed on objections 
raised by judgment-debtor. Subsequently 
the E.P. was withdrawn to the District 
Court, which had territorial jurisdiction, 
and it transferred the execution petition 
back to the Court that passed the decree 
and the property was sold. After sale 
an application to set aside the “sale on 
grounds that the Court had lost territorial 
jurisdiction was overruled on the ground 
that the objection:had been waived. The 
facts are closely similar to those of the 
present appeals, and I am unable to dis- 
tinguish between them. Venkatasubba 
Rao, J. there held that though s. 21, Oivil 
Procedure Code did not in terms apply, its 
principle as one of general application 
and that there was no reason to limit the 
scope ofits application to cases where 
objection might have been taken ‘before 
the decree. He followed the decision in 
Zemindar of Ettiyapuram v. Chidambaram 
Chetty (2), and accepted the distinction 
there made with regard to the decision 
of the Judicial Committee in Satrucherla 
Ramabhadraju v. Maharaja of Jeypore (4) 
The latter case related to execution sale 
of property within a scheduled District, 
by a Court outside. The Civil Procedure 
Code is not in force in such District, and 
therefore neither s. 21 nor any underlying 
principle could be applied. This clearly 
is different from a case arising in Courts 
governed by the Civil Procedure Code. 
Madhavan Nair, J. took the same view. 
There is nothing in Satrucherla Sivaskanda 
v. Rajah of Jeypore (5) that runs counter to 
this. The decision in Rajagopala Pandara- 
thiar v. Thirupathia Pillai (1) is binding 
upon us, and there is noreason to suggest 
that it was notrightly decided. Applying 
(4) 51 Ind, Cas, 185; 42M 813; 451A 151; 17 ALJ 
694; 37 M LJ 11; (1919) M W N 502; 26M LT 127; 
21 Bom. L R 914; 30 O LJ 209; 23 O W N 1033; lu 
L W 362 (P O). = 

(5) 103 Ind, Oas, 245; 50 M 882; (1927) M W N 282. 


25 L W 671; 52M L J 605; 88 M LT351,;AT R 1927 
Mad, 627, 
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16 to the facts of the present case we 
must hold that objection to the jurisdiction 
of the Court, not having been taken before 
sale, could not be raised at a later stage. 
The appeals, therefore, fail and are dis- 
missed with costs. 

A. Appeals dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No. 192 of 1933 
May 3, 1934 
Aston, A. J. O. 
HEMRAJ HARNAMDAS— 
PLAINTIFF 


Versus 
HARGOLAL AND ANOTHER — 
DEFENDANTE 

Civil Procedure Code (Act V of 1908), s. 11— Where 
s. 11 is applicable, it must be applied in its en- 
tirety—Issue between parties in proper suit in com- 
petent Court, tried—Issue, if can be tried in another 
suit between them, 

In circumstances to which the 
s. 11, Civil Procedure Code, are applicable, the 
provisions of s. ll, must be applied in their 
entirety, they must not be modified so as to allow 
of the application ofother principles of res judicata, 

When a material issue has been tried and deter- 
mined between the same parties, in a proper suit 
and in a competent Court as to the status of one 
of them, relative to the other, it cannot be again 
tried in another suit between them. 


Mr. Kundanmal Dayaram, for the Plaint- 
iff 


provisions of 


Mr. Dingomal Narainsing, for the Def- 
endants, f 

Judgment.—The following issue is by 
consent being tried as a preliminary 
issue : < 

(2) Is the suit barred (covers paras. 8 
and 9 of the written statement). 

Paragraphs 8 and 9 read as follows: 

8. The defendants further submit thut 
the suit is barred on the principle of 
res judicata. These defendants had filed 
a suit against the plaintiff in the Court 
of the Small Causes at Amritsar for the 
recovery of Rs. 357-11-0, on the ground 
that the plaintiff while in their employ as 
servant had overdrawn his account and 
that the said sum was due to them after 
giving credit to the plaintiff of all sums 
on account of salary, Rs. 10 per month, 
and other dues. In that suit a decree 
has been passed against the plaintiff on 
April 5, 1933. The decree is still in force 
and the application to set aside the decree 
has been dismissed. 

9, The defendants submit that the suit 
having been decreed on the basis of 
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plaintiff being their servant and further: 


that on the account money was due to 
the defendants, the present suit both on 
the ground that he wasa partner and for 
accounts is res judicata and is liable to be 
dismissed. 

A certified copy of the plaint filed by 
the firm named and styled as Madan 
Gopal & Bros., through Seth Madan Gopal, 
one of the proprietors of the firm, in the 


Court of Small Causes at Amritsar against. 


Hemraj, son of Harnam Dass, the plaintiff, 
in the present suit has been put in as 


Ex. 6. A certified copy of the judgment. 


is Ex. 7, of the decree Ex, 8, and of 
the order refusing toset aside the ex parte 
decree Ex. 9. The defendant relies inter 
alia, on Velji Dayalji v. Nandial (1), 
a decision of a Bench of this Court which 
followed rulings of their Lordships of the 
Privy Council in Kirpal Shukul v. Rup 
Kuari (2), and Hook v. Administrator- 
General of Bengal (3), to the effect that 
s. 11, Civil Procedure Code, isnot an 
exhaustive- statement of the circumstances 
in which an issue may be barred by res 
judicata and res judicata may also arise out 
of the general law. 

The plaintiff on the other hand relies 
on decisions of their Lordships in Ra- 
ghobardial Misir v. Sheobaksh Singh (4), 
Ran Bahadur Singh v. Lachoo Koer (5), 
and Gokul Mondor v. Pudmanund Singh 
(8). He contends that since it is the 
essence of a Code to be exhaustive [see 
Gokul Mondor v. Pudmanund Singh (6), 
and Dosi Bai v. Dhan Bai (7)], it is neces- 
sary for a party to bring himself within 
the provisions of s. 1], if he wishes his 
plea of res judicata to succeed. The High 
Court of Bombay in Vyankat v. Onkar 
Nathu (8), following the decisions of their 
Lordships in the three cases above cited 
held that a decree in a previous suit 


o 94 Ind. Cas. 423; AIR 1926 Sind 236; 21S L 


(2) 6 A 269; 11 IA 37; A W N 1886, 286; 4 Sar 
89; 8 Ind. Jur. 214 (P. 0.) 

(3) 60 Ind. Cas. 631: A IR 1921 P © 1J; 431A 187; 
48 O 499; 19 ALJ 366;40 M LJ 423;29 M LT 
336; (1921) M W N 313; 330 L J 405; 3 U P LR 
(P 0) 17; 23 Bom. L R648; 250WN 915;14 LW 
221 (P. O.) 

(4) 9 O 439; 9 IA 197; 120 LR 520; 4 Sar 395; 7 
Ind. Jur, 107 (P. 0.) 

a 7 A 502; 121A 23;9 Ind, Jur, 160; 4 Sar. 619 


(6) 29 O 707; 29 IA 196; 6 O W N 825; 4 Bom 
L R 793; 8 Sar, 323 (P, C. 

(7) 85 Ind. Cas. 597; A I R 1925 Bom, 85; 49 B 
325; 27 Bom, L R 1071. 

(t) 6l Ind. Cas. 276; A l R 1921 Bom, 434; 45 B 
805; 23 Bom, L R 250, 
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Cannot be pleaded as res judicata in a 
subsequent suit unless the Judge by whom 
it was made had jurisdiction to try and 
decide not only the particular matter in 
issue but also the subsequent suit in 
which the issue is subsequently raised. 
These decisions of their Lordships of the 
Privy Council were also followed in 
Rukmini v. Rayaji Dattatraya (9), Hublal 
v. Gulzari Lal (10), and Firm Nathu Mal- 
Manohar lal v. Firm Lachmi Narain- 
Gauri Shankar (11). They were not, 
however, referred to in Velji Dayalji v. 
Nandlal (1), on which defendant relies. On 
the other hand, the Privy Council decisions 
in Kirpal Shukul v. Rup Kuari (2), and 
Hook v. Administrator-General of Bengal 
(3), cited in Velji Dayalji v. Nandlal (1), 
and in the Privy Council case Ram- 
chandra Rao v. Ramchandra Rao 
(12), were not referred to in Vyankat 
v. Onkar Nathu (8), Rukimini v. Rayaji 
Dattatraya (9), and Hublal v. Gulzari Lal 
(10), Firm Nathu Mal-Manohar Lal v. 
Firm Lachmi Narain-Gauri Shan Kar (11), 
on which the plaintiff relies. 

Certain High Courts have, however, 
referred to both sets of decisions. The 
High Court of Lahore in Said Khanam 
v. Said Muhammad (13), referring to Hook 
v. Administrator-General of Bengal (3), 
observed that it was unquestionable that 
s. 11, Civil Procedure Code is not exhaus- 
tive, but the Lahore High Court was of 
opinion that the statutory principles laid 
down in s. 11 must not be infringed. A 
similar opinion was expressed by the 
High Court of Calcutta in Ganga Prasad 
v. Kulananda (14), and by the Madras 
High Court in Venkatasubba Rao v. 
Vigneswaradu (15). 

There is a concensus of opinion that 
in circumstances to which the provisions 
of s.11, Civil Procedure Code are ap- 
plicable, the provisions of s. 11 must be 
applied in their entirety, they must not 
be modified so asto allow of the applica- 
tion of other principles of res judicata. 

(9) 83 Ind. Cas 45; AIR 1924 Bom. 454; 48 B 
541; 26 Bom. L R 672, 

(10) 100 Ind. Cas, 601; A I R 1927 All, 297; 49 
A 543; LR8&A 101 Rev; 25AL J 564. 

(11) 96 Ind. Cas 910; A IR 1926 Lah. 670. 

(12) 67 Ind. Cas. 408; A I R 1922 P O80; 49 IA 
129; 45 M 320; 30 M L T 154; 296 O W N 713; 35 
> OL J545;16 L W1; (1922) M WN 359; 20A LJ 
684; 18 ML J78; 24 Bom. L R 963 (P. 0.) 

(13) 126 Ind, Cas. 570;A I R1939 Lah. 487; Ind. 
Rul. (1930) Lah. 762. 

(14) 94 Ind, Cas, 235; A I R1926 Oal. 568; 300 
W N 415; 440 L J 399 

(t5) 110 Ind. Oas, 554; A I, R, 1928 Mad, 840; (1928) 
M W N 336; 28 L W 82, . 
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The question, however, aises: Are the 
circumstances of the present case, cir- 
cumstances to which the provisions of s. 11 
are applicable? “Yes”, says the plaintiff. 
There was a suit in the Court of Small 
Causes at Amritsar followed by a suit in 
Judicial Commissioner’s Court in Sind. 
Since there were two suits, s. 11 alone 
must be applied and not principles of 
res judicata, borrowed from the general 
law, and since the learned Judge who 
tried the issue in the first instance had 
no jurisdiction to try the subsequent suit, 
the doctrine of res judicata will not arise; 
see Gokul Mondor v. Pudmanund Singh (6). 
“No”, says that the defendant, s. 11, has 
reference to suits in Oourts which have 
concurrent jurisdiction, s. 15, Civil Pro- 
cedure Oode, enacts that every suit 
shall be instituted in the Court of the 
lowest grade, competent to try it. In 
this connection see s. 15, Small Causes 
Court Act IX of 1887 and the marginal 
note to s. 16 of that Act. The Court of 
Small Causes had jurisdiction up to 
Rs. 500, it was, therefore, the Court of 
the lowest grade competent to try the 
first suit for Rs. 387. It was, therefore, a 
Court of “exclusive jurisdiction” and its 
decision : was final (see Mulla Edn. 9, 
p. 64). Moreover, in Krishna Behari v. 
Brejeswart (16), their Lordships of the 
Privy Council decided that by the general 
law when a material issue has been 
tried and determined between the same 
parties, in a proper suit and in a com- 
petent Court as to the status of one of 
them, relative to the other, it cannot be 
again tried in another suit between them, 
See also Doorga Pershad Singh v. Durga 
Kunwuri (17). I am of opinion on the 
strength of these authorities and in view 
of the strong opinion expressed by a 
Bench of this Court in Velji Dayalji v. 
Mandal (1), in which the facts were similar 
to those in this case that so far the law 
is concerned, the contention of the defend- 
ant should be upheld. The Duchess of 
Kingston’s case (18), which was referred 
to in Velji Dayaljt v. Nandlal (1), was no 
doubt a decision under English Law, but 
it was pointed out by their Lordships in 
Khugowjee Singh v. Hossain Bux Khan 
(19), that the rule of law laid down in 

(16) 1 O141;2TA 233; 25 WR 1;11 Mad. Jur. 
108; 3 Sar 559; 3 Suther 213 (P. © ) 

(17) 40190; 51.4.149;30L R 31; 3Sar, 827; 3 
auar 540; 2 Ind, Jur. 659; 2 Shome L R zi 
: (18}(1776) 4 Sm, LO 754. 

(19) 15 W R30; 7 B L R 673, 
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that case on the Law of Estoppel is not 
technical or peculiar to the Law of 
England, but that it was perfectly con- 
sistent with s. 2, Civil Procedure Code, 
1859. Again in Kameswar Pershad v. 
Rajkumari Ruton (20), their Lordships 
observed that it should not be lost sight 
of that the Civil Procedure Code, 1877, 
and the Act of 1882, were not introducing 
any new law, but were only putting into 
the form of a Code, that which was the 
state of the law at the time: see Kameswar 
Pershad v. Rajkumari Ruton (20), and 
the state of the law that persons should 
not be harassed by continuous litigations 
about the same subject-matter. 

So far as the law is concerned, there- 
fore, it appears to me establisbed that 
provided the parties were the same, issue 
No. 2 should be answered inthe affirma- 
tive. With regard to the facts in this 
case the certified copies put in show that 
the firm of Madan Gopal & Brothers 
through Seth Madan Gopal, one of the 
proprietors sued Hemraj in the Small 
Cause Court, Amritsar, and Hemraj has 
filed the present suit in this Court against 
Hargolal and his son Madan Gopal, 
members of a joint Hindu family doing 
joint business. f 

It seemed to me, at first, that it was 
a mere technical defence to allege that 
the parties were not the same. Mr. 
Dingomal wished to put in further 
evidence in the form of a certified copy 
of an application made by Hemraj after 
this case was closed and during Mr. 
Kundanmal's address, but this was not 
allowed. On a further consideration of 
the evidence, however, it seems clear to 
me that on the facts before the Court 
there was nothing to prevent the exis- 
tence of a firm consisting of Madan Gopal 
and separate brothers doing business as 
Madan Gopal & Brothers and a firm of 
Hargolal and his son doing business 
jointly as joint members ofa joint Hindu 
family. In the absence of an affidavit and 
satisfactory evidence that the firm of 
Madan Gopal & Brothers were identical 
with Hargolal and his son Madan 
Gopal, I am unable to hold that the 
present suit is barred by res judicata. 
My finding of issue No. 2 is accordingly in 
the negative. 

De 

(20) 20 0 79, 191 A 284; 6 Sar, 241 (P. 0.) 
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_ _ LAHORE HIGH COURT 
Criminal Miscellaneous Petition. No. 37 
of 1934 
March17, 1934 
Tek OHAND, J. 
MUZZAFFAR KHAN—AccusED— 
PETITIONER 
versus 
AHMAD KHAN—RESPONDENT 
Criminal Procedure Code (Act V of 1898), s. 526— 
Magistrate’s duty to conduct cases impartially—Justice 
should be seen tobe done—Apprehension in mind of 
accused—Transfer of case— Propriety of. 
lt cannot be impressed too strongly on all judicial 
officers that they should deal at arm's length with 
persons engaged or interested in cases pending 
before them and should so conduct themselves as not 
to allow an impression to be created that they are on 
terms of undue familiarity with one of them. It is 
not merely of some importance but is of funda- 
mental importance that justice should not only be 
done but should manifestly and undoubtedly be seen 
to bedone, Wherethe act of the Magistrate in 
attempting to arrange an interview with a person 
was calculated not only to lower his own prestige 
and dignity in the eyes of the litigants, but also to 
create an apprehension in the minds of the accueed 
that his relations with the person, whom they rightly 
or wrongly believed to be atthe bottom of the pro- 
secution, were such that they would not havea fair 
and impartial trial in his Court, it is proper that the 
case should be transferred from his Court. The King 
v. Sussex Ji ustices, Ex parte McCarthy (1), referred to. 
Cr. Mis. Pet. for transfer of the case 
from the Court of the Additional District 
Magistrate, Campbellpur, to some other 
Court of competent jurisdiction. 


Mr. Pran Nath Mehta, for the 
tioner. | 

Mr. Charan Das, for the Respondent. 

Judgment.—After hearing Counsel for 
the Crown and reading the explanation 
submitted by the learned Magistrate to 
the District Magistrate, I think that this 
case should be tried by another Magis- 
trate. 


Peti- 


Assuming that the petitioner has given’ 


an inaccurate version of the incident in 
paras. 23 to 27 of his affidavit and that 
what actually happened is correctly des- 
cribed by the Magistrate in para. 4 (e) 
of his explanation, I have no doubt that 
he acted most improperly in giving his 
visiting card to the accused to arrange 
for an interview with Sardar Mohammad 
Nawaz Khan, Rais of Kot Fateh Khan. 
The complainant isa tenant of the Sardar 
and the alleged apprehension of breach of 
the peace is stated to have arisen out of a 
dispute connected with the cultivation of 
his land. The defence have alleged all 
along that the complaint had been lodged 
at the instance of the Sardar, who had been 
trying to coerce them and other villagers 


` 
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to part with their lands. This may or 
may not be true, but it shows that accord- 
ing to the defence, the Sardar was very 
much interested in the result of this 

k. litigation. Iwill take it that the Magis- 
trate was actuated by the best of intentions 
in trying to have the dispute amicably 
settled, but the method adopted by him 
was not suchas to inspire confidence in 
his sense of impartiality or judicial 
independence. The Magistrate says he 

gave his visting card, as he had no writing 
material with him, thus indicating that he 
would have written a letter to the Sardar 
if pen and paper had been available at the 
time. He further says that the visiting card 
was intended to be used for the purpose 
of securing an interview with the Sardar, 
without the intervention of his manager, 
who was believed to be standing in the 
~ way of a settlement. It cannot be impress- 
ed too strongly on all judicial officers that 
they should deal at arm’s length with 
persons engaged or interested in cases 
pending before them and should so conduct 
themselves as not to allow an impression 
to be created that they are on terms of 
undue familiarity with one ofthem. In 
the words of Lord Chief Justice Heward it is 


~ not merely of 
“some importance but is of fundamental import- 
ance that justice should not only be done but 
Ronia manifestly and undoubtedly be seen to be 
one, 
See: The King v. Sussex Justices Ex parte 
McCarthy (1). ; 
In my opinion the act of the learned 
Magistrate in attempting to arrange an 
~ interview with the Sardar in the manner 
described above was calculated not only 
to lower his own prestige and dignity in 
the eyes of the litigants but also to create an 
apprehension in the minds of the accused 
that his relations with the person, whom 
they rightly or wrongly believed to be at 
the bottom of the prosecution, were such 
that they would not have a fair and impartial 
trial in his Court, 

- I accordingly withdraw the case from 
the Court of Mian Hakim-ud-Din and direct 
that it be heard by another Magistrate of 
competent jurisdiction. 

It appears from an order passed by the 

District Magistrate, dated December 21, 
1933, in a connected case between the same 
parties and also relating to a plot of land 
owned by Sardar Mohammad Nawaz Khan, 

_that he has transferred it from the Court 

(1) (1924) 1K, B 256; 93 LJ K B 129; 130 L T 510; 
8J P 3; 22L GR 46; 27 Cox O O 590;68 S J 253; 
40 TLR 8, 4 
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of M. Abdul Hadi Khan, Magistrate, lst 
Class, to that of the Additional District 
Magistrate on the ground that during the 
pendency of that case M. Abdul Hadi Khan, 
with the members of his family, enjoyed 
the hospitality of the Sardar by staying 
for the night with him at Kot Fatteh 
Khan. In view of what I have stated above, 
it is a matter for the District Magistrate to 
see whether that case should now be allow- 
ed to be tried by the Additional District 
Magistrate. : 
N, Appeal accepted. 


PATNA HIGH COURT 
Civil Appeal No 141 of 1932 
September 4, 1934 
Wout, J. 
KIRTI NARAYAN SINGH AND OTHERS — 
PLAINTIFFS—APPELLANTS 
versus 
SURENDRA MOHAN SINGH ann oraers— 
DerenpaNts—RESPONDENTS 

Mortgage—Construction—Test—Transfer of Proper- 
ty Act (ZV of 1832), ss. 67, 68 (a) :b)—Covenant 
creating personal liability, if can be implied—Usu- 
fructuary mortgagee for particular time—Disposses- 
sion shortly after entering possession—Right to sue 
for money barred by time—Mortgagee, if has further 
cause of action to sue for mortgage money onexpiry 
of term. 

The test is not how the mortgage is described, 
but what itisin fact and in law. The mere fact 
that the word “simple "is used does not make the 
mortgage any the less a pure usufructuary mortgage 
it on the proper construction that is so. [p. 898, 
col Lj 

Any action claiming the mortgage moneys simpli- 
citer must be made under s. 68 (a), Transfer of Prop- 
erty Actif atall and thereis no implied coven- 
ant. [p. 899, col. 1.] 

A usufructuary mortgagee for 
has no further cause of action to sue for the 
gage money on expiry of the term, if soon 
entering into possession he is dispossessed 
his right to sue forthe mortgage money 
dispossession is allowed to be barred by time. 
col, 2.] 

[Case-law referred.] 

O. A. from appellate decree of the Sub- 
Judge, Bhagalpur, dated June 23, 1931, 

Mr.C. P. Sinha, for the Appellants. 

Messrs. S. M. Mullick and J.C. Sinha, 
for the Respondents. 

Judgment.—This appeal arises out of 
an action on a usufructuary mortgage. 
The plaintifis’ claim was for sale, alter- 
natively for the mortgage moneys, The term 
of the mortgage was forthe years 1314 to 
1323 Faslis. But it is not denied that 
shortly after the date on which the mort- 
gagees should have entered into posses- 
sion, they were dispossessed. The argu- 
ment advanced by the mortgagee plaintuifs 


a particular time 
mort- 
after 
and if 
on such 
[p. 899, 
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(who are the appellants before me) is, 
generally speaking, that their rights were 
created under s. 68, Transfer of Property 
Act. The cnly question argued before 
this Court is the question of limitation, 
the Court below holding that the action 
was barred by limitation as the plaintiffs’ 
right of action arose in the year 1907 when 
they were disposessed. 

The contention of the learned Advocate 
appearing on behalf of the plaintiff-appel- 
lants before me is that the plaintiffs had 
two causes of action; one arose in 1907 which 
is now barred by limitation, and the 
other arose in the Bhado, 1323 Fasli, that is, 
about 1916, the last date of the period 
during which the plaintifs were to be 
in possession. The contentions in this 
regard are based on a decision in this 
Court in Mukhdeo Singh v. Harakh Narayan 
Singh (1). That was a case involving the 
question of an instalment bond with a 
default clause, it being argued on the one 
hand that the cause of action arose on 
the debtor making default on the due 
date of each instalment; and, secondly, that 
it was within the discretion of the creditor 
to take advantage or not asvhe pleased 
of the default clause, and, if he did not, 
then limitation ran only from the date at 
which the various recurring causes of action 
arose. 

There has been a great discussion in 
the High Courts regarding this question; 
in some instances the High Courts follow- 
ing the leading cases in Hngland in which 
the law has been settled now for very many 
years one of which was Reeves v. Butcher 
(2), the other line of cases deciding that 
` different principle applied and that cause 

-of action arose at the date of each instal- 
ment and that the creditor was not 
“bound to elect to take advantage of the 
penalty clause. These decisions were 
against the leading decisions of England. 


The question again came up in the case 

of Ram Charan Lonia v. Bhagwan Das (è), 

when their Lordships of the Privy Council 

declined to express a definite view with 

regard to the matter as the case before 

“them was not an appropriate one for that 
purpose,- ultimately the matter being 

finally decided in Lasa Din v. Gulab Kun- 


(1) 184 Ind. Cas, 609; A I R 1931 Pat, 285; 11 Pat. 
113; 12 P L ‘1755; Ind. Rul. (1931) Pat. 465. 

(2) (1891) 2 Q B 509;60 L J QB 619; 65 L T 329; 
39 W R 626, 


(3) 95 Ind, Cas, 898; AIR 1923 P O 68; 53 I A 142; 
48A 443; 24 A L J 622; (1926) M W N 503; 3 O W N 
783; 31 Q W N 198; 38 M'L T 18 P O). 
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war (4), in favour of the view. which was 
taken in this Court at any rate so far 
as mortgage bonds were concerned. I 
mention this case because it related to 
a mortgage, but in my judgment it has 
no application to the case before me, 
as it was a case of an ordinary mortgage 
with a default clause as regards the pay- 
ment of interest. In the view I take of 
the. matter, neither the case to which T 
have just ieferred nor any of the other 
cases relating to instalment bonds have 
strictly any application to the case under 
decision before me. 

Now, there may be two views. It may 
first be held that the mortgage which was 
the subject-matter of the action, was a 
combination of a simple and usufruc- 
tuary mortgage as has been held by the 
Courts below. I have no doubt in my 
mind that the decision of the Courts 
below in this regard is wrong, if the 
decision is based on what it appears to 
be based, namely, the fact that the mort- 
gage was describedas a simple and usu- 
fructuary mortgage. The testis aot how 
the mortgage was described, but what 
was it in fact and in law. The mere 
fact that the word which is translated as 
“simple” is used does nob make the mort- 
gage any the less a pure usufructuary 
mortgage if 
that is so. But whichever view one takes, 
it is either a combination of a simple and 
usufructuary mortgage or it is merely 
a usufructuary mortgage. The impor- 
tance of this point arises by reason 
of s. 98 because it has been argued by 
the learned Advocate on behalf of the 


SURENDRA MOHAN SINGH 


appellants that there were two causes 
of action— one in 1907, by reason of 
the appellants’ dispossession and the 


other arose by the terms of the con- 
tract itself. We can exclude from our 
consideration the cause of action aris- 
ing in 1907 because it is barred by 
limitation; and it was the appellants’ 
contention that s. 68 did not apply 
because it was an anomalous mortgage, 
and therefore by s. 98 was to be 
governed by the terms of the contract 
between the parties. The argument was 
put in this way that although there was 
no express provision relating to the repay- 


ment of the money, there was an implied’ 


obligation to repay. Therefore the con- 
(4) 138 Ind. Cas. 779; AT R 1932 P O 207,591 A 


376; 7 Luck 442; 9 O W N 638; Ind, Rul, (1432) PO ; 


251; 63 ML J 187: 36 O W N 1017; 36 L W 246; 56 
J 237; (1932) A L J 913; 34 Bom, LR 1600 
(P O). : haere See a 


on the proper construction, 


P 


P aa 
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tract between the parties under s. 93 was 
the contract to repay in 1323-Fasli, which 
the learned Judgein the Court below has 
said was to be implied in the case. The 
whole point as to s. 98, ‘however, is an- 
swered by the finding of the Court below 
that it is a combination of asimple and 
usufructuary mortgage. But even if that 
finding is wrong (as I suggest it is), the 
section is still excluded, as on a plain 
construction of the deed it would appear 
to be a usufructuary mortgage. 

We therefore are thrown back on the 
“law as we find it in the ‘Transfer of 
Property Act, as being ‘the rights of a 
mortgagee. A number of authorities have 
been -quoted to establish the principle that, 
although there may be no personal lia- 
bility in the sense that there is an express 
agreement to pay the money, it is to be 
implied by law; and the learned Advocate 
appearing on behalf of the 
would therefore have me to read s. 68 (a) 
as meaning an implied agreement. It is 
impossible on the language of the section 
to come to that conclusion. In England 
there is an implied covenant creating 
personal liability. In India this is not so 
and any action claiming the mortgage 
moneys simpliciter must be made under 
s. 68 (a) if at all, I must hold that 
there was no right under s. 68 (a) to bring 
an action for the mortgage money. Apart 
from the dispossession in 1907, no such 
right, if it existed, would have given a 
cause of action in 1323-Fasli, the date 
at which the term of the mortgage bond 
expired. The finding on this question seems 
to me to be an answer. to the whole 
argument addressed by the appellants in 
the case. 

Their only claim to have alternative 
causes of action would be that for some 
reason or other in 1323-Faslithey had a 
right to suo for the mortgage money and 
that being ‘dispossessed -in 1907 they had 
also a‘ right to’ sue-for the mortgage 
money under s. 68. Now, let us see for 
a moment what other causes of action 
they may have had. They claim in this 
case a decree for sale. Section 67 gives a 
right to bring an action for a decree for 
sale of the property after the mortgage 
money becomes due. As the learned Ad- 
vocate has said, it cannot be denied (the 
principle is elementary) that although there 
was no express covenant to repay the 
money, there was implied’ obligation to 
repay it in 1323-Fasli,- and therefore in 
that sense, the mortgaga mohey became 
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due within the meaning of s. 67. But 
we are met immediately with sub-cl. (a); 
s. 68 which expressly excludes a usufruct- 
uary mortgage from the operation of the- 
section as also an anomalous mortgage. 
So no right for sale of the mortgaged 
property could possibly arise under 
s. 67; that is clear. Unders. 68, (c) (as 
the Act was amended), the plaintiffs 
in this section would have a right to 


‘sue for the mortgage money as they were‘ 


dispossessed in 1907. Incidentally I may 
mention that if the argument is to be 
supported that this:was not a’ usufruc- 
taary mortgage (it obviously was-not a 
simple mortgage), then the only right of 
action would be within six years and 
consequently would be barred in any event,’ 
But I do not decide the case on those- 
grounds. : 
While dealing with the. matter, I` 
should like to refer to a decision. of this 
Court in Chhati Lal v. Bindeshwari 
Prasad (5). The learned Judges deciding 
that case came to the conclusion that, as the, 
mortgage (which was so-called usufructuary) 
was for a term it could not be held to 
be a usufructuary mortgage. In that case 
however the decision ofthe Privy Council 
in Ram Narain Singh v. Adhindra Nath 
Mukherjee (6), was brought to the attent- 
ion of the Court. But it is remarkable 
to notice that no reference was made to 
that part of the judgment of their Lord- 
ships of the Judicial Committee which 
related to the very question decided in 
Chhati Lal v. Bindeshwari Prasad (5), 
that is to say, the question of whether 
the mortgage was usufructuary. They howé 
ever omitted to notice that their Lordships 
had decided on a previous occasion that 
the bond, although for’ a term, was a 
usufructuary mortgage as will be seen 
from the observations at pp. 386 and 387 
of the report. So, in so far as the appel- 
lants’ case depends upon -the, contention 
that it is not a usufructuary mortgage, 
having regard to the decision of the Judicia 
al Committee in Ram Narain , Singh v- 
Adhindra Nath Mukherjee (6), I feel I 
am not bound by the decision ‘reported 
in Chhati Lal v. Bindeshwari Prasad (5). 
As I have already pointed out, it only 
makes the appellants’ case worse as it 


(5) 12) Ind. Oas. 32; AI R 192) Pat. 605;8 Pat, 
16; Ind. Rul. (1929) Pat. 672, 1L P L T 63. 

(6) 33 Ind. Oas. 932; A I R 1916P O 119; AELA8?; 
21 OW N 333, 4t O 333; 21 ML T12; la å L-J 07; 
(1917) M W N94 32M L J3); 230LF121 200, 
N 383 (P. 0.) 
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would be barréd by six years’ 
tion. 

To revert to the point with which I 
was dealing, as I have pointed out, s. 
67 does not apply. Section 68 (b) would 
apply, and it therefore comes to be deter- 
mined whether, having lost the right of 
action in 1907, as being barred by lim- 
itation, the appellants had any further 
cause of action in 1823-Fasli. In my 
judgment for the reasons which I have 
stated the answer must be in the negative. 
The mortgage money as such became due 
under s. 63 (b) in 1907 and not otherwise 
ass. 67 is excluded and s. 68 (a), gives 
only right to sue for the mortgage 
money arising by reason of s. 68 (b). 
There wae no right of action in 1323-Fasli 
if the appellants had remained in posses- 
sion, unless such circumstances as were 
indicated in the case reported in Ram Narain 
Singh v. Adhindra Nath Mukherjee (6), ‘to 
which I have already made reference) were 
present. Being a usufructuary mortgage the 
appellants’ rights in 1323-Fasli were to re- 
main in possession until they were paid. 
To repeat myself no such circumstances 
as were indicated in the Privy Council 
case existed in 1323-Fasli. The cause of 
action accruing to the appellants under 

“8. 68 (b) would then have arisen instead 

in 1907. The only conclusion therefore at 
which I can arrive is that, by reason of 
the dispossession by the defendents, in 
1907 the appellants had a cause of action 
and that in the circumstances of the case 
they had no other causes of action. 
‘ For these reasons which I have some- 
what elaborately stated, it seems to me 
taat the decision of the lower Appellate 
Court was right. The appeal, therefore, 
must fail and be dismissed with costs, 

D. 4 Appeal dismissed. 
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ATINDRA NARAYAN ROY— APPLICANT 
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HEMANTA KUMARI DEVI AND O0THErs— 
OpposiTe PAkTIES 
Contempt— Contempt of Court—Publication of mere 
summary of pleadings in pending suit- No imputa- 
tion to personal character of defendant—Publication, 
risks of. 4 
It is a matter of considerable risk to publish 
the summary of a pleading in a pending case in 
newspaper, and journalists are liable to get. them- 
selves into serious trouble if they publish articles of 
this class. - 
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A newspaper published merely a resume of the 
allegations made in the plaint against the defendant 
and no attack on the personal character of the defend- 
ant was made: 

Held, that the defendant was not justified in saying 
that the publication could be read as an attack upon 
his personal character and was, therefore, likely to pre- 


judice him in the eyes of the Court or the public. 
[p. 90’, col. H] : 
The publication could not be called what is 


sometimes called ‘trial by newspaper’ for trial by 
a Oourt of Justice. There was nothing in the article 
from which a reasonable person could draw the con- 
clusion that the defendant was not prepared to meet 
the plaintiff's case, or that there was any likelihood 
of the defendant being embarrassed in the conduct 
of the proceedings by the publication, nor of wit- 
nesses being deterred, [ilid] 

Messrs. S. N. Banerjee and A. Roy, for 
the Applicant. 

Messrs. S. K. Basu for N. C. Chat- 
terjee and S. R. Das Gupta, for the Opposite 
Parties. 

Order.—This is a Rule obtained by the 
defendant Moharani Hemanta Kumari Devi 
calling upon Hirendra Nath Sanyal and 


Batyendia Nath Mazumdar to show cause: 


why they should not be committed for 
contempt of Court 

“for causing to be printed for circulation the 
allegations made in the plaint in the suit and, 
for publisking an abstract or copy of the said 
plaint ” 

The respondent Sanyal is a relation of 
the plaintiff. The respondent Mazumdar 
is the editor of a Bengalee Newspaper 
called the “Ananda Bazar Patrika”. This 
suit was filed on July 7, 1933, and the 
summons was served on July 21. It ap- 
pears that in the issue of the respondent 
Mazumdar'’s newspaper of August 8, 1933, 
the article, of which a complaint is now 
made, appeared. The respondent Mazumdar 
states that about August 4, 1933, the res- 
pondent Sanyal approached him and 
furnished him with-a copy of the plaint 
and with what he desciibes as a summary 
for publication. He adds that the 
respondent Sanyal also asked for his as- 
sistance ip arranging for the appearance 
of an article similar, to the one complained 
of, in other newspapers. In compliance with 
the respondent Sanyal's request, the res- 
pondent Mazumdar communicated with 
the editors of four other newspapers and 
the article in question or an article closely 
resembling it, in due course appeared in 
their columns. The respondent Sanyal has 
filed no affidavit denying the respondent 
Mazumdar’s account of the manner in 
which he obtained the materials for the 
article and that account must, therefore, be 
accepted as correct. . 

In my opinion, the conduct of the res- 
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pondent Sanyal is to be deprecated. It is 
suggested that his intention was merely to 
furnish the editor of the newspaper, with 
whom he was on terms of friendship with 
a valuable piece of news. I do not accept 
the suggestion for one moment, it is only 
a suggestion on the part of Counsel and 
it is not supported by the oath of Sanyal. 
I have no doubt that Sanyal, being related 
to the plaintiff, thought it highly probable 
that the publication of the plaintiff's 
allegations in the press would be distasteful 
to the defendant, and that his motive in 
communicating with Mazumdar was to 
procure publication of matter offensive to 
the defendant. I have not called upon 
Counsel for the respondent Mazumdar, 
because for reasons, which I shall shortly 
give, I do not thiuk that there has been 
a contempt of Court in this case, but I 
desire to say that if the editors and pro- 


prietors of newspapers take upon them-. 


selves to publish copies or resumes of 
pleadings and similar documents in pending 
suits, they do so at considerable risk. 
lf editors regard my judgment in the 
light of a license to them to publish 
matters of this nature, they are likely to 
find themselves gravely mistaken. I now 
turn to the article concerning which 
complaint is made. It is admitted that 
the articleis a resume of the plaint. 

As it first appeared, it was headed 
“complaint of the adopted son against 
Rani Hemanta Kumari.” In consequence 
of a protest on behalf of the defendant, 
the respondent Mazumdar thereafter in- 
serted «a paragraph in his newspaper 
correcting the phrase ‘the adopted son’ to 
‘the alleged adopted son’ and making it 
clear that the head line was not intended 
in any way to commit the newspaper to 
the statement that the plaintiff was, in 
truth, the adopted son of the defendant, 
I think his action in inserting the correc- 
tion was proper, but I do not attach much 
importance to the omission of the word 
‘alleged’ in the original head line. The 
article is to the effect that a suit 
has recently been filed in which the ad- 
opted son of the defendant's deceased 
husband is claiming the Putiya Raj. It 
goes on to allege the adoption of the 
plaintiff by the defendant after her hus- 
band’s death, and states that although the 
plaintiff and the defendant remained on 
good terms for a considerable time the 
defendant thereafter, at the instigation 
of her son-in-law and her grandson, 
entered intoan agreement with the natural 
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father of the defendant, who was at that 
time a minor under the terms of which 
his rights were considerably diminished 
to the advantage of the defendant’s dangh- 
ters and their families. The article pro- 
ceeds to state that on attaining majority 
the plaintiff came to Jearn that the defen- 
dant being improperly influenced by the 
machinations of her son-in law and daug- 
hter’s sons was trying to make her daug- 
ter’s sons her furture heirs. The article 
stated that the plaintiff claims possession 
of the estate, costs and mesne profits. 

The defendant relies on various autho- 
rities for the proposition that to publish 
a pleading, while the suit is pending, 
amounts toan ex parte statement of the 
case and is, in effect, an improper attempt 
to influence the judgment of the Court 
and to interfere with the course of justice. 
The first case is In re Cheltenham and 
Swansea Railway Carriage and Wagon 
Company (1). In that case, a petition has 
been presented for winding upa company, 
containing grave and serious charges with 
reference to the conduct of the directors. 
Sir R. Malins, V. C., held that its publica- 
tion constituted a contempt of Court. The 
next case is Chesshire v. Strauss (2). In that 
case a newspaper had published a copy or 
resume of the statement of a claim, which is 
described as containing allegations, many 
of which were immaterial, of a most damhag- 
ing description. Thiswas held to amount 
to a contempt of Court and Day, J., observed 
that it was interfering with the course of 
justice to make public the statement of 
claim in this way, which was the ex parte 
statement of one side. Finally, there,is the 
recent case In re: William Thomas Shipping 
Co., Ltd. (3). There, certain plaintiffs in a 
debenture-holder’s action obtained an order 
for the appointment of a Receiver of the 
defendant company. The director of a 
company closely connected with the defend- 
ant company gave an interview toa news- 
paper correspondent and permitted him to 
publish statements adversely criticising the 
conduct of the plaintiffs in obtaining the 
appointment of a Receiver. His observations 
were held by Maugham, J., to amount to 
an injurious misrepresentation concerning 
the parties to the proceedings and to 
constitute a contempt of Court. 

Now, withregard to the first two cases, 
it appears from the reports that the state- 


(1) (.839)8 Eq. 530; 38 L J Ob. 330; 20 LT 169; 
17 W È 463. 

(2) (1896) 12 T L R 291. 
_ (3) (1930)2 Oh, 368; 99 L J Oh, 560, 
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ment of claim inone case and the winding 
up petition in the other contained charges of 
disgraceful conduct against the opposite 
parties. I find it quite impossible to say 
that there has been anything of the sort 
here. Indeed, the defendant in the article 
is represented as merely the victim of 
the wickedness of others. No one, I think, 
reading the article would form an unfavour- 
able view of the conduct of the defendant. 
The case decided by Maugham, J., is of no 
great importance from this point of 
view, because what was complained of there 
‘was not'the contents of any pleadings or any 
petition but an intemperate criticism of 
plaintiffs who has successfully obtained 
an order, the granting “of which was atthe 
discretion ofthe Court. It seems to me 
that all these cases are distinguishable and 
that the defendant is not justified in saying 
that the publication can be read as an 
attack upon her personal character and is 
therefore likely to prejudice her in the 
eyes of the Court or the public. 

~ Again, I donot think that this is a case 
where it can be said that there has been 
an attempt to prejudge the issue or to 
substitute what is sometimes called ‘trial 
by newspaper’ for trial by a Court of 
Justice. `A reader of the article cannot 
fail to realize that what is set out is merely 
a ‘summary of ihe plaintifi’s allegations. 
There is nothing in the article from which 
a reasonable person could draw the conclu- 
sion that the defendant is not prepared to 
meet the plaintiff's case. I do not think 
that ithas been shown that there is any 
likelihood ‘of’ the defendant being em- 
barrassed in her conduct of the proceed- 
ings by the publication, ‘nor of witnesses 
being deterred by the fact that the article 
complained of has appeared. As I observed 
at the outset, it is a matter of considerable 
risk to publish the summary of a plead- 
ing in a pending casein newspaper, and 
journalists are liable to get themselves 
into serious trouble if they publish articles 
of this class. At the same time, I am bound 
tosay that Ido not think that the condi- 
tions necessary for making an order for 
the committal of the defendants or for their 
punishment in any other manner have been 
satisfied. Therule, therefore, is discharged. 
The respondent Mazumdar is entitled to 
his cost.. To mark my disapproval of the 
conduct of the respondent Sanyal], I direct 
that he pay his own costs. 


D. Pule discharged, 
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_ PATNA HIGH COURT 
Civil Appeal No. 1293 of 1930 
July 6, 1934 
MOHAMMAD Noor AND Lousy, JJ. 
MUKHRAM PANDEY AND ANOTHER 
—Derenpants—A PPELLANTS 
versus 
ARJUN MISSIR AND OTHERS - 
PLAINTIFFS AND DEFENDANTS— 
< RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 58, 59, 63—Interest of person accruing after 
attachment—Such person, if comes under r, 58— 
Application of claimant under 1.58 dismissed on 
ground that he had no interest on date of attachment 
— Order if one under r. 63—Two Courts selling same 
property in execution— Which sale, valid. 

Order XXI, r. 58, Qivil Procedure Ccdo 
with çr. 59 gives right of claim only to those 
who had interest in and possession of - the 
property under attachment on the day when 
the : attachment was effected. Rule 58 is no 
doubt general, but r. 59 makes it clear” that the 
on the 
date of the attachment. Consequently, in a cage 
where the interestofa claimant accrued after the 
attachment which was effected, he is nota person 
who could come under r. 58. . 4 
- In an execution proceeding a claimant purporting 
to apply under O. XXI, r. 58, Civil Procedure Oode, 
raised an objection to saleof the attached property 
but the application was dismissed on the ground that 
the applicant had no interest in the property on the 
date of the attachment : ; 

Held, that the dismissalthough in itself perfectly 
correct did not in any way affect the title of the 
claimant, for such an order could not besaid to be 
one passed under O. XXI, r. 63, Civil Procedure Code, 
Subedar Singh v. Ramprit Pande (1), explained, 
Lakshmi Ammal v. Kadiresan Chettiar (2), relied on, 

Where two different Courts sell in execution the 
same property, the sale by the Court which attached 
later but sold first is valid, unless it was done with 
the knowledge of the prior attachment. Ramdhari 
Lal v, Nathu Ram (8), referred to. 

O. A. from the appellate decree of the 
District Judge, Shahabad, dated May 28, 
1930. 

Messrs. Parmeshwar Dayal and Indra 
Behari Saran, for the Appellants. 

Messrs. Khurshaid Husnain and D.N. 
Varma, for the Respondents. 


Mohammad Noor, J.—This is an 
appeal by the defendants, first party, 
against a decree of a Subordinate Judge 
of Shahabad, declaring the plaintiff's 
title to the properties involved in the 
suit and giving him possession of the 
same. Thefacts arethese. The property 
in suit belonged to the defendants, second- 
party. There were two decrees against 
them one in favour of one Ramchandra 
and another in that of the defendants, first 
party. The two decrees were executed almost 
at about the-same time in two different 
Courts. Attachment of the properties in 
suit was effected in Ramchandra’s decre 


read 
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on May 11, 1922, and that in the decree 
of defendants first- party on May 18, 1922. 
It so happened, however, that the proper- 
ties were sold first in execution of the 
decree of defendants first party on Septem- 
ber 18, 1922, and purchased by them. 
Thereafter, one of them, defendant No. 1, 
filed an application purporting to be under 
O. XXI, r. 58, before the Court where the 
other decree was under execution. The 
Court held that as the interest of the 
claimant accrued after the attachment 
which was effected on May 11, 1922, he is 
not a person who could come under O. XXI, 
r. 58, and therefore dismissed the applica- 
tion. In my opinion, the Court was per- 
fectly correct in the view which it took. 
Order XXI, r. 58, read with r. 59 gives 
right of claim only to those who had 
interest in and possession of the property 
under attachment on the day when the 
attachment was effected r. 58 is no doubt 
general, but r. 59 makes it clear that the 
investigation is to be coufined to possession 
on the date of the attachment. But it is 
unfortunate that the Court though in- 
formed that the properties had already 
been sold in execution of a decree 
of another man by another Court 
on September 13, 1922, proceeded to 
sell them again and did sell them on 
November 18, 1922, when they were pur- 
chased by the plaintiff. This has led to 
a conflict between the two sales one hav- 
ing been held on September 13, 1922, 
by virtue of an attachment of May 18, 1922, 
in execution of the decree of the defendants 
firat party and another held on November 
18, 1922, by virtue of an attachment effected 
on May 11, 1922, in execution of the decree 
of Ramchandra. It seems that the defend- 
ants first party obtained possession of the 
properties, and the present suit was in- 
stituted by the plaintiff, the purchaser, at 
the sale held on November 18, 1922, for 
recovering them. There was also aclaim 
for redemption of some of the properties, 
which had been mortgaged to some of the 
defendants by the original holder of the 
properties, defendants second party. We 
are, however, not concerned with this part 
of the case. 

Both the Courts below have decreed the 
plaintiffs sait on the ground that the 
defendants first party were bound by the 
order of November 18, 1922, rejecting 
their claim and they not having brought 
a regular suit for declaration of their title 
within one year of the order were precluded 
from setting up their title against the sale 
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held in execution of Ramchandra's decrees 
have decreed the suit. The defendants 
first party have preferred this appeal, f 

The first question tobe decided is: Is 
the order passed by the | learned 
Munsif on November 18, 1922 dismissing 
the claim of one of the defendants, 
an order contemplated in O. XXI, r. 63, 
Civil Procedure Code. This Rule must be 
read along with the context commencing 
from O. XXI, r. 58. That Rule enjoins that 
when a claim is preferred or objection is 
made to the attachment, the Court is to 
investigate it. Rule 59 prescribes the 
nature of evidence to be adduced in the 
case, namely, that it must be confined to 
an interest on the date of attachment. 
Rule 60 prescribes that if the Court is 
satisfied that somebody else other than the 
judgment-debtor was in possession of the 
property in his own right on the date of 
the attachment, the property is to be 
released. Rule 6] prescribes that if it is 
found that not any third person but the 
judgment-debtor himself was in possession 
of the property on the date of the attach- 
ment, the claim is to be disallowed. 
Rule 62 refers to another matter which 
need not be considered in connection with 
this case. Rule 63, which has been relied 
upon by the Courts below and which has 
been very elaborately discussed by the 
learned Advocate appearing on behalf of 


the respondents, runs thus: _ 

“Where aclaim or an objection is preferred, the 
party against whom an order is made may institute 
a suit to establish the right which he claims to the 
property in dispute, but subject to the result 
ofsuchsuit, if any, the order shall be conclusive. 


b, In order to hold that the defendants first 
party lost their interest ın the property by 
virtue of the sale in execution of Ramchan- 
dra’s decree we will have to consider the 
nature of the order passed which this Rule 
makes conculsive. Now the order does noth- 
ing more than to say, which was a fact 
that the interest of the claimant accured 
after the attachment and therefore he was 
not a competent person to apply. So far 
the order was unchallengeable, and was 
not a fit one to be questioned by a suit. 
This order isnot only conclusive subject 
to a suit as the Rule prescribes but is one 
which cannot be questioned in any Court. 
In my opinion, it was not necessary for the 
defendants first party to go to Civil Court 
to have their right in the property establi- 
shed, ‘The learned Advocate for the 
appellants has drawn our attention to the 
changes made in the Civil Procedure Code 
when it was consolidated. in the year 1908, 
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- Prior to that there were some decisions 
to the effect that the order, which was 
conclusive, was one of the two orders, 
either allowing the claim or disallowing 
it, and therefore some Courts held that 
if the claim was dismissed for default, the 
order did not come within the purview of 
the section, because the old s. 283 clearly 

‘indicated the sections under which the 

order was to be passed. Since then the 

‘section has been made somewhat general, 
and it has been held that a dismissal for 
default is an order contemplated by the 
Rule. The reason is obvious. A dismissal for 
default practically amounts to disallowance 
of the claim on adjudication, as when a suit 
is dismissed in the presence of the defend- 
ant on account ofthe default of the plaint- 
iff a fresh suit is barred. In both the 
cases though in fact no trial has been held, 
the plaintiff by his default has impliedly 
obtained an order against him. This has 
got no application to the circumstances of 
the present case, in which the only deci- 
sion is (and which, as I have said, cannot be 
questioned) that on the date of the attach- 
ment the claimants had no interest in 

‘the property, and it would have been 
ridiculous if the defendants first party would 
have gone to the Civil Court to have that 
order reversed whichno Court- would have 
done. The learned lower Appellate Court 
has relied upon the case of Subedar Singh 
v. Ramprit Pande (1). The decision of 


this case rested upon its own facts, A 
rent decree was under execution. The 
claimant, who had purchased the 


right and interest of the tenant, preferred 
a claim. Obviously if the decree was a 
rent decree O. XXI, r. 58, did not apply. 
But the claimant's case was that the 
decree was nota rent decree and there- 
fore he was entitled to come and claim. 
The Court decidedas a matter of fact, 
‘that the decree was a rent decree and there- 
fore held that the claim was not admis- 
sible. The claimant afterwards instituted 
a suit more thana year after the order, 
and the question was whether the suit was 
barred by limitation. It was held by this 
Court that it was so barred on the ground 
that there was a decision against him. 
In that particular case certainly there 
was a decision that the decree was a rent 
decree and as long as the decision. lasted, 
the plaintiff of that suit was out of Court. 
But while deciding that case, Kulwant 
Sahay, J.,who delivered the judgment of 
this Court, made some observations, which 
(1) 115 Ind, Oas, 703; A I R1929 Pat, 116, 
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would go to show that holding the ap- 
plication to be not maintainable is an order 
which comes within O. XXI, xr. 63. 
However as those observations were not 
strictly necessary for the purpose of the 
case, it isnot necessary to discuss them 
further. So far asthe facts of that par- 
ticular case are concerned, if I may be 


_permitted to say so, the view taken was 


perfectly correct. On the other hand, there 
is a decision of the Madras High Court 
in Lakshmi Ammal v. Kadiresan (2), where 
the ratio decidendi seems to be that if the 


application is not entertainable by the Court | 


at all the order does not come within the 
purview of O. XXI, r. 63. Iam therefore 
clearly of opinion that on the facts of the 
present case it was not necessary for the 
defendants first party to institute any suit, 
as the order, which is conclusive against 
them, does not in any way affect their 
title. The order was perfectly correct and 
still stands good, namely, that they had 
no interest on the date of the attachment. 
Having. disposed of this question, the 
next question will be which of the two 
sales is to prevail. The learned Advocate 
for the respondents has strenuously argued 
that the sale, which took place later under 
a prior attachment, must prevail. He has 
drawn our attention to the provisions 
of 8.63, Civil Procedure Code, which 
prescribes thatif different Courts attach 
the same property, the Court which is to 
sell it or, dispose of objections regarding 
that property, should be 
If the 


matter would have rested there, some 


X- 


A 


complications would have arisen, butcl.2 _ 


of s 63 makes the position clear, 
that is, if some action istaken by a Court 
other than the Court contemplated in-sub- 
cl. (1), the proceedings will not be vitiated. 
The resultis this, that the sale by the 
Court which attached later but sold first 
is valid unless, of course, as has been ruled 
in some cases, it was done with the know- 
ledge of thé prior attachment. This know- 
ledge has not been established in this 
case. In fact, we findin para. 12 of the 
written statement of the principal defend- 
ants that they categorically denied that 
they had any knowledge of any prior at- 
tachment. Rather it is obvious that the 
second sale relied upon by the plaintiff 
was held after the Court was informed 
that the property had already been sold 
by another Court, The learned Advocate 
2) 63 Ind. Oas, 431; A IR 1921 Mad, 488; 14 L W 


( 
12; (1921) M W N 492: 41 M L J 198, 


1934 


has relied upon the case of Ramdhari Lal 
V. Nathu Ram (3). It was decided in that 
case that s. 63, cl. (2) did not confer any 
power ona Court to sell property which 
has already been attached in execution of 
a prior decree by another Court. The 
object of that clause is merely to protect 
such sale when it has taken place in 
ignorance ofa prior right. As I have 
said, there is nothing to show that the 
Court knew of the prior attachment, and 
therefore the saleis good. 

When a property has been sold by 
a Court having jurisdiction to do so, there 
is nothing left, which can be sold again 
by another Court. As I havesaid it was 
very unfortunate that this was done. 
What the Court ought to have done was 
to stop the sale and proceed to take steps 
for rateable distribution of the money re- 
alised by the first sale. Once the property 
is sold, it cannot bere-sold. If any authority 
is needed for this proposition, I would 
refer to the decision of their Lordships of 
the Judicial Committee in Moti Lal v. 
Kamruddin (4). The same view has been 
held by this Court in Harnandan Mar- 
wari v. Prannath Ray (5). It was laid down 
that when a property under attachment 
has been sold in execution of another 
decree, the first attachment falls to the 
ground and the proceedings taken there- 
under fall along with it. The fact is that 
when the property wassold first the second 
attachment ceased to exist. In these . cir- 
cumstances I think the plaintiff, who was 


a second purchaser, had absolutely 
no title to the property. He being 
the plaintiff and not being able to 


establish his title, his suit fails. 


The ap- 
peal is, therefore, allowed, 


the decrees of 


the Courts below are set aside, and the 
plaintiff's suitis dismissed with costs 
throughout. 

Luby, J.— Lagree. 

D. Appeal alloweed, 


(3) 62 Ind, Oas. 33; AIR 1921 Pat.140; 6PL J 
332: 2 P LT 719, 

(4) 25 0179: MIA 170; 7 Sar, 222 (P 0), 

(5) 61 Ind, Oas. 922; A I R1921 Pat. 403; 2 PL T 
240; (1921) Pat, 295, 


KISHEN OHAND V, PUNJAB SINDH BANK 


905 
LAHORE HIGH COURT 
First Civil Appeal No. 1222 of 1930 
. February 27, 1934 
Jat Lan AND MONROR, JJ. 
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—RESPONDENTS 
Hindu Law- Self-acquired preperty left by father 
to son by will—Whether self-acquired property of 
son qua his sons, 


Self-acquired property left by will by the father to 
his son isto be deemed to be the self-acquired 
property of the son qua his own sons, Amar Nath v, 
Guran Ditta Mal (1) and Ram Singh v. Ram Nath 
(2), relied on. 

F. A. for the decree of the Subordinate 
Judge, First Class, Amritsar, dated May 19, 
1930. 

Messrs. Dev Raj and S, L. Puri, for the 
Appellants. 


Messrs. M. C. Mahajan and J. R. 
Agnihotri, tor the Respondents. 
dai Lal, J.—The appellants Kishen. 


Chand andhis two minor brothers, sons of 
Lal Chand, instituted a suit for a declara- 
tion that two mortgages effected by Lal 
Chand in favour of the Punjab and Sindh 
Bank, Limited, were invalid and null and 
void. It was alieged in the plaint that 
the property mortgaged was the ancestral 
property of the plaintiffs who were in 
possession thereof at the date of the 
institution of the suit and that the mort- 
gages were executed without any valid 
necessity and were quite invalid and null 
and void. It was further added that Lal 
Chand was not competent to mortgage 
the property in suit as he was not the 
owner thereof and that the plaintiffs were 
its owners. The allegations of the plaint- 
iffs were denied by the Bank and the trial 
Court has dismissed the suit holding that 
the property mortgaged was not the ances- 
tral property of the plaintiffs nor had they 
acquired any interest in it. 

It appears that the property originally 
was the self-acquired property of Atar 
Chand. He appears to have owned some 
ancestral property also but it has not been 
established that the property in dispute 
was acquired by him with the help of the 
ancestral property. 


On August 20, 1900, Atar 
a will whereby he gave the 
Lal Chand 


Chand made 
property to 
who admittedly was his 
adopted son. Itis not necessary to refer 
to the other provisions of the will but in 
para. 9 he says that after hig death and 
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that of his wife his son shall become the 
owner of the entire property left by him, 
both acquired and ancestral, and no one 
else shall have any right in it. Butin 
“para. 12 he says that “after his death if 
Lal Chand maintains good character and 
remains obedient and begets children his 
children shall be owners of one-half of the 
existing property according to ancestral 
rights that is the whole of the property.” 
Now it would be observed that this be- 
quest inpara. 12 in addition to being 
unintelligible and vague is repugnant to 
the bequest mentioned jin para. 9. but it 
fails on the further ground that at the time 
of the will and also onthe date of the 
death of Atar Chand none of the plaintiffs 
had been born. It follows, therefore, that 
Lal Chand alone inherited the property 
after the death of Atar Chand and his 
rights were unaffected by the provisions 
made in para. 12 of the will. 
Subsequently Lal Chand mortgaged his 
- property tothe defendants. In the plaint 
‘the plaintiffs claimed that they were the 
- owners of the property and that Lal Chand 
had no interest in it. This obviously is 
incorrect from what I have stated above. 
| The plaintiffs’ suit must, therefore, fail 
on their inability toprove that they had 
any interest inthe property as owners at 
. the time of the mortgage. Butitis further 
contended on their behalf (a contention 
- which really is not incorporated in the 
plaint butin order to do justice between 
the parties we have allowed the Oounsel 
to raise it before us), that in thehands of 
Lal Chand the property was ancestral 
and therefore, he was not competent to 
effect a mortgage thereof except for 
- family necessity; and finally itis contend- 
ed that the consideration received by Lal 
Ohand had been taken for immoral 
` purposes, and that there has been no 
inquiry inrespect of this aspect of the case 
inthe trial Court and therefore, a prayer 
is made that the case may be sent back 
for further inquiry. < 
In support of the contention that the 
property inthe handsof Lal Chand was 
ancestral, the learned Counsel has relied 
upon s.223- (5) of Mulla’s Hindu Law. 
That section, however, merely describes the 
‘conflict that exists on this question between 
- the various High Courts but so faras this 
province is concerned, it was held in 
Amar Nath v. Guran Ditta Mall (1) dissent- 
ing from the opposite view, that self-acquir- 


(1) 43 Ind, Gas, 117; 14 P R 1918,16P W R 
1928, 
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ed property left by will by the father to 


his son is tobe deemed'tobe the self- 
acquired property of the son qua his own 
sons. Thesameview was taken in Ram 
Singhv. Ram Nath (2) by a Division 
Bench of this Court. Jagior Singh v.Raghbhir 
Singh (3) which however was a case 
decided under the Customary Law of this 
Province alsoseems to support the same 
proposition as it has not been shown that 
in this matter there is a difference between 
the Hindu Lawand the Customary Law. 

In any case Ram Singh v. Ram Nath (2) 
fully covers the present case. The 
property, therefore, must be deemed to be - 
the self-acquired property of Lal Chand 
and it follows that he had fuli power to 
mortgage it. The question of want of neces- 
sity does not arise under the circumstances 
nor does the question of the alleged 
immorality of the object for which the 
money was raised by him. In my opinion 
the conclusion of the learned Judge is 
correct and it is not necessary to send the 
ease back to him for taking further 
evidence as was claimed by the appellant’s 
Counsel, 

I would dismiss the appeal with costs. 

Monroe, J.—I agree. | 

N. i Appeal dismissed. 

(2) 139 Ind. Cas. 682; 33 P L R 618; AIR1932 
Lah. 533; Tnd. Rul. (1932) Lah. 602. 

(3) 133 Ind. Cas, 884: 13 Lah, 165; 32 P LR 837; 
Ind. Rul. (1931) Lah. 852; A 1 R 1932 Lah, 85. 





PATNA HIGH COURT 
Civil Appeal No. 869 of 1933 
August 15, 1934 
Wort, J. f 
KANCHAN TELI AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
VETSUS 
MOGA MAHTON— PLAINTIFF — 
RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 2L—Court 
concluding that it has jurisdiction—Absence of ` asser- 
tion in plaint, if ousts jurisdicttion—Limitation Act 
(IX of 1908), Sch, I, Arts. 112, 144—Article applicable 
depends to some extent on allegation—Where plaint- 
iff's dispossession is admitted article applicable is 
142 and where it is denied Article applicable is 
144 


Although as a general proposition it may be said 
that the question of jurisdiction is to be determined 
by the allegations inthe plaint, it cannot be said, 
after the Court onan investigation of the case comes ~ 
to theconclusion that it has jurisdiction, that there 
was no jurisdiction inthe Court merely because of 
the absence of an assertion in the plaint. [p. 908, 
col, 1 ij 

Hie e of whether Art. 142 or Art. 144 of 
Limitation Act applies has tosoms extent to be 
judged by the allegationsin the plaint whore th: 


a 
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‘plaintiff asserts that he has been dispossessed. But 
that does not necessarily conclude the matter, because 
the question of the onus is tobe determined upon 
the allegations of the plaintiff and the defendant, If 
the defendant admits that he had dispossessed the 
plaintiff, then Art. 142 applies but if he asserts that 
the plaintiff has never been in possession, that he 
(defendant) had been there and had been pres- 
cribing against him (plaintiff), the case does 
not come under any of the authorities holding on 
the factsof particular cases that Art. 142 applied. 
It iga case which is otherwise provided for by the 
Limitation Act and, therefore, Art. 144 applies. 
Muhammad Amanulla Khan v, Badan Singh (1) and 
Shiva Prasad Singh v. Hira Singh (2), referred 


to, 

- C. A. from the appellate decree of the 
Officiating Additional Sub-Judge, Haz- 
aribagh, dated August 1, 1933. 

Mr. Shivanarayan Bose, for the Appel- 
lants. E 4 

Mr. Bankin Chandra De, for the Res- 
pondent. . . 

Judgment.—This appeal arises out of 
an action.in which the plaintiff originally 
claimed possession of the land in suit ag 
raiyat as against the defendants. He 
claimed to have been settled on the Jand 
by the landlord in 1920. The settlement 
by the landlord was after the original 
tenant had abandoned his holding, At 
the time that the original tenant abandon- 
ed the holding an under-raiyat (who is 
the defendant in this case) was in posses- 
sion. The plaintiff came to Court asserting 
that the defendant became his under- 
tenant, I. assume by attornment. It is 
important to notice thatthe defence that 
the defendant’ set up was that he had 
never béen the under-tenant of the plaintiff, 
that he had been in adverse -possession for 
more than twelve’ years and that the 
plaintiff's suit was, therefore, barred by 
limitation. 


Two questions arose in the Courts below 
and they have been discussed at con- 
siderable length in’ this Court. The first 
question was whether the Civil Court had 
jurisdiction, and the second was that the 
action was barred by limitation, or to 
express it in other words, the defendant 
had acquired an adverse title. The trial 
Court decided that the matter, being govern- 
ed by s. 139, Chota Nagpur Tenancy Act, 
the Civil Court had no jurisdiction; and 
the suit was dismissed, although there 
was a discussion with regard to some of 
the issues which had been framed in the 
case amongst which~ was: “Is the suit 
barred by lintitation;” The learned Munsif 
came to the conclusion that the defendants 
had been in possession for upwards of 
twelve yeats, and, therefore, the plaintiff 
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could not recover possession quite apart 
from the question of jurisdiction. 

The Appellate Court reversed the decision 
of the trial Court on both the questions, - 
In second appeal it is contended by Mr. 
S. N. Bose on behalf of the defendant- 
appellant that the matter of jurisdiction 
must be determined only by the allegations 
in the plaint. There is no dispute that a 
plaint inthe ordinary cases would determine 
the jurisdiction: that is to say, that a Court 
would be justified in rejecting a plaint on 
the allegations contained therein. But 
what we have here is a different state of 
affairs. The Court did not reject the 
plaint. It went on with the trial of the 
case and then proceeded to decide the 
issues and discovered for the first time 
that the facts were not as alleged by the 
plaintiff but as alleged by the defendant; 
and those alleged by the defendant raised 
a question of title. Ordinarily, therefore, 
the jurisdiction of the Deputy Collector 
would be ousted. Had we to imagine that 
the Court had rejected the plaint and the 
plaintiff had to have recourse to the Court 
of the Deputy Collector, the Deputy 
Collector would have then to go into the 


«matter, discover the question of title, and 


come to the conclusion that he had no 
jurisdiction. The matter in that event 
would go back again to the Civil Court, 
with possibly an amendment of the plaint 
and the Civil Court would proceed to 
consider ‘the question and come to its 


-conclusion thereon. Now in the result it 
‘comes to this. Having investigated the 


case and having decided that a question 
of title was raised although not alleged 
by the plaintiff, would the Court have 
been justified in allowing the plaintiff to 
amend his plaint? This would depend 
entirely on whether the defendant would. 
be so seriously prejudiced as to make it 
unjust to allow the plaintiff to amend the 
plaint. 

I have staled the issues were framed by 
the Court; and not only from those but 
from the statement by the Court of the 
allegations of the defendant, it is quite 
clear that there was no prejudice so far 
as the defendant was concerned, as the 
defendant had continually urged that the 
action was barred by limitation and that 
he had been in possession for more- than 
twelve years indeed from the time the 
original tenant had surrendered the land, 
and that, therefore, as against the plaintiff 
and as against the landlord he had acquired 
an adverse title. Mr. Bose seeks to dis- 
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‘tinguish the question of adverse title from 
that of limitation, but it is plain that 
no such difference can be drawn. If the 
action was barred by limitation, the 
adverse title of the defendant would be 
established and it is only by reason of 
the decision of that issue in favour of the 
defendant that such a title could be 
established. There is no other way of 
asserting it or proving it. I should, there- 
fore, hold that had the plaintiff asked the 
trial Court to allow him to amend the 
plaint and had the Oourt allowed the 
amendment, no serious prejudice could 
have been asserted as the defendant came 
prepared to meet the case which the plaint- 
iff would be asserting by the amendment. 
In addition to that, having regard to my 
view as to which Article of the Limita- 
tion Act applies, the defendant had already 
taken upon himself the burden of establish- 
_ing his possession for more than twelve 
‘years, It seems to me, therefore, that 
although as a general proposition it may be 
aid that the question of jurisdiction was 
to be determined by the allegation in the 
plaint, it cannot be said, after the Court 
on an investigation of the case comes to 
the conclusion that it has jurisdiction, 
that there was no jurisdiction in the Court 
merely because of the absence of an assertion 
inthe plaint. Iconfine my decision on this 
point tothe'state of affairs such as existed in 
this case, namely that the question of the 
true facts of the case has been investigated 
by the Court assuming jurisdiction. In this 
action I might say that ifthere was no subst- 
ance in the point, it was remarkable that the 
defendant did not raise the question at 
the earliest possible stage. It could have 
been raised by him before the action was 
tried. That, however, is quite irrelevant 
and does not dispose of the matterin any 
way. 

The next question is whether Art. 142 
or Art. 144 applies. There are a number 
of decisions; but quite apart from any 
decision the article itself is perfectly clear. 
In Muhammud Amanulla Khanv. Badan 
Singh, (1), delivering the opinion of their 
Lordships of the Privy Council it was 
stated that there was a dispossession or 
discontinuance of the possession of the 
plaintiff within the meaning of Art. 142, 
That was a case where once having been 
in possession of certain Government pro- 
perty which had been resumed, the plaintiff 
declined to take a further settlement from 
the Government, and, the property having 

(1) 17 O 137: 16 IA 148; 5 Sar. 412 (P 0) 
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been settled with the defendant ultimately; 
the plaintif brought an action for recovery 
of possession. It was held that there was 
a discontinuance of possession under those 
circumstances. Now can it possibly be 
said in this case that there was either 
discontinuance of possession or disposses- 
sion? The plaintif does not assert that he 
was dispossessed; the defendant dees not 
assert that he dispossessed the plaintiff. 
But what the defendant does assert was 
that he began to prescribe against the 
superior landlord; and, therefore, from that 
time, prior to which the plaintiff got pos- 


.session, the period of limitation began to 


run both as against the landlord and as 


against the plaintiff, which period even- 


tually by the time the action was brought 
had developed into such as would give 
him adverse title. No one can possibly 
say in the circumstances that there was 
any discontinuance of possession, because ac- 
cording to the defendant himself the plain- 
tif had never got into possession. The 
defendant was already there and the 
plaintiff came on to theland asthe result 
of the settlement. 


Now, it is true that the ues- 
tion of whether Art. 112 or Art. 144 
applies has to some extent to be 


judged by the allegations in the plaint 
as was inthe case of Shiva Prasad Singh V: 
Hira Singh (2), where the plaintiff asserted 
that he had been 
does not necessarily conclude the matter, 
because the question of the onus (with 
which this matter is most particularly can- 
cerned is to be determined upon the al- 
legations of the plaintiff and the defendant, 
Ifthe defendant admitted that he had dis- 
possessed the plaintiff, then quite clearly 
Art. 142 would apply; but if, asin this case 
he asserted that the plaintiff had never 
been in possession that he (defendant) 
had been there and had been preszribing 
against him (plaintiff) it seems to me abun- 
dantly clear that the case does nob come 
under any ofthe authorities holding on 
the fasts of particular cases that Art. 142 
applied. It is acase which is otherwise 


provided for by the Limitation Act and 
therefore Art. 144 applies. 
Now the question is whether in those 


circumstances the defendant had got an 
adverse title as against the plaintiff. 
It is clear that if the date as the Judge in 
the Court below has held, was August 1920, 


(2) 62Ind. Oas. 1; AI R192) Pat. 237;6 Pat, L J 
t rn Pat. 305; 2P L T 487; 3 U P L R (Pat). 81 
B) A 


dispossessed. But that ` 


4 


<< 


Y 


` 
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that is tosay, from which limitation would 
run, no such title could be claimed by the 


` defendant and the action would not be 


y, 


ti 


barred by limitation. But the defendant 
asserted that he was prescribing against 
the plaintiff before 1920 in the sense that 
he was prescribing against the proprietor 
or. landlord. It was suggested in the Court 
below that time ran from the date on which 
the land was surrendered by Rupan Lal. 
The contention put forward inthis Court is 
substantially the same. The learned Judge 
in the Court below has said in effect that 
the onus was on the defendant; that there 
is no evidence atallin the case when Ru- 
pan Lal surrendered the land, and therefore 
it cannot be said that the date from which 
limitation ran was before 1920, or, in other 
words,no prejudice had been proved and 
therefore it must be assumed that limita- 
tion ran from 19£0. 

Now, that in my judgment would be 
sufficient to dispose of the case but the 
question which was argued by Mr. Bose 
must be decided. His contention is that 
the moment Rupan Lal, the original tenant, 
gave up possession or surrendered the land 
he-became a trespasser and from that mo- 
ment he began to prescribe against the 
landlord and that the period between that 
date and August 1920 (whatever it may 
have been) was added to the period 
between August 1920 andthe date when 
the action was brought. There seem tobe 
two complete answers to the argument. 
The first was that given by the learned 
Judge himself, namely, that there was no 
evidence that Rupan gave up possession, On 
this finding Mr. Bose’s only argument is 
that he wastaken by surprise by reason of 
the statement of the plaintiff himself that he 
had been in possession for thirteen years or 80, 
The Judge in the Court below has come 
tothe conclusion that that statement can- 
not be taken literally and I should hold 
that it is impossible to disturb the learned 
Judge’s finding on that. The learned 
Judge was entitled to consider the evidence 
he was entitled to take into consideration 
the fact that the plaintiff was an illiterate 
person and that when he was speaking of 
13 years he was not speahing of any exact 
date on which he had possession, and 
furthermore, there wasone other construc- 
tion of that evidence which however is 
not a question for this Court. It might be 
supposed that the witness was speaking 
from the date on which he was giving 
evidence. .That is merely a speculation 
which would further support the contention 
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that the learned Judge was entitled to put 
what construction he cared to on that 
evidence. But the point to ke met is 
whether Mr. Bose’s client was misled by 
that evidence. In my judgment that is an 
impossible contention. An issue was settl- 
ed even in the trial Court as to whether 
the action was barred by limitation and if 
the defendant came to Court with less 
evidence than he wasin a position to call 
then he has himself to blame, But I as- 
sume, and I must assume for the purposes 
of this case, that he called all the evidence 
he could in the circumstances. That is 
one answer to the question. 

The other answer seems to be equal- 
ly clear. When the defendant became a 
trespasser (and I assume for the pur- 
poses of this case that he did so), it 
cannot be said that he was prescribing 
against the landlord asregards his proprie- 
tary right, for according to Mr. Bose his 
argument depends upon that contention. 
He goes into possession as an under-raiyat 
under Rupan Lal and remains in posses- 
sion. There isno evidence (andit is really 
a question of fact) what attitude the land- 
lord took. There is equally no evidence 
and the defendant has never attempted to 
prove that he had asserted adverse title 
against the landlord, asserted in the sense 
of attempting to prescribe against the 
landlord as regards the proprietary right. 
The most that could be said was that from 
the time that Rupan Lal gave up possession 
the defendant had some incipient right; as 
raiyat that ismost that could be said: I 
am not holding however that that was so. 
It is impossible to say on the facts as estab- 
lished in the Court below that there was 
assertion by the defendant of any right as 
against the landlord. It was only in such 
circumstances (where such an assertion was 
made) that itcould besaid that the period 
between the time when Rupan Lal gave up 
possession andthe time when the plaintiff 
got possession under his settlement should 
be added between August 19°0and the 
date on which the suit was brought. 

In these circumstances it seems to me 
that the appeal fails and must be dismissed 
with costs. Leaveto appeal is refused. 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 955 of 1929 
February 21, 1934 
Jat LAL AND MonRos, JJ. 
MANSABDAR KHAN AND OTHERS 
—PLAINTIFIs ~ APPELLANTS 
7 VETSUS 
Musammat ALLAH DET AND OTHERS —~ 
DEFENDANTS—RESPONDENTS 

Custom (Punjab)—Widow—Property acquired by 
pre-empticn—Purchase money paidby mortgaging 
property so acquired— Property, if self-acquired 
property of widow. 

Where a widow governed by customary law acquires 
property by pre-emption and the purchase money is 
paid by mortgaging the property so acquired, the 
property is her self-acquired property. The fact 
that the widow was ina position to pre-empt the 
land only by virtue of her position as widow is 
immaterial. Sri Ram Jankiji v. Jagdamba Prasad (2) 
applied. 

F.C. A. from the decree of the Senior 
Subordinate Judge, Hoshiarpur, dated, 
January 16, 1929. 

Lala Badri Das, R. B., and Mr. Vishnu 
Dutt, for the Appellants. 

Sayed Mohsin Shah and Malik Moham- 
mad Amin, for the Respondents.” 


“Monroe, J.—Sandhe Khan, deceased, 
husband of defendant No. 1 was the owner 
of the property described in cls. 4, 5,6 and 
7 of the plaint in this suit. After his 
death his minor son, Daulat, succeeded to 
him but died before attaining majority, 
` and thereupon the defendant No.1 as 
widow entered into possession of the pro- 
perty. Defendant No. 1 acquired the lands 
described in cls. 1, 2 and 3 of the plaint 
by pre-emption. ‘These lands had been 
sold by the plaintiffs’ predecessors to one 
Nabi Bakhsh against whom in asuit for 
pre-emption defendant No. 1 was success- 
ful. She paid the purchase money of the 
pre-empted land by mortgaging it. : The 
défendant No. 1 made a gift to her son-in> 
law, defendant No. 2, on April 19, 1928, 
of the ‘lands detailed in cls. i, 2 and 3 
and these lands were mutated in his name 
accordingly. , The defendant No. 1 made 
a registered will on February 22, 1928, by 
which she bequeathed thé first mentioned 
set of lands to defendant No. 3 whom she 
described as her daughter. The plaintiffs 
claiming to be collaterals of Sandhe 
Khan brought ‘this suit for a declaration 
that these alienations were ineffectual as 
against their reversionary rights after the 
death of defendant No. l. The learned 
Senior Subordinate Judge found the plain- 
tiffs entitled to this declaration in respect 
of the ancestral lands of Sandhe Khan but 
he found that they were not entitled to any 
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such declaration in respect of the lands 
which had been acquired by defendant 
No. 1 by pre-emption. 

Both plaintiffs and defendants have ap- 
pealed to this Court. In the first of these 
appeals, No. 955 of 1929, the plaintiffs 
seek to have the judgment of the learned 
Senior Subordinate Judge varied and to 
have a declaration in their favour in res- 
pect of the pre-empted lands, Mr. Badri 
Das, who argued the case for them, claims 
that the widow was in a position to pre- 
empt the land only by virtue of her posi- 
tion as widow and that, in view of the 
nature of her estate as widow, the lands 
should be treated as the lands of her 
husband. Mr. Badri Das has admitted to 
us that there is no direct authority in his 
favour and it seems to me that unless the 
principle of Keech v. Sandford (1) is part of 
the Customary Law ofthe Punjab, the con- 
clusion contended for by Mr. Badri Das 
would not follow. If that principle were 
part of the Customary Law, thers would’ 
long ago have been some statement in the 
authorities to that effect. © Mr. Mohsin Shah 
for the defendants has cited Sri Ram Jankiji 
v. Jagdamba Prasad (2), thé head-note to 
which is as follows :— +. 

“A Hindu widow in possession as such of her hus- 
band's estate ‘acquired certdin property by the 
exercise of a right of pre-emption which she had 
in that capacity, The pre-emptive price was not, 
however, paid from. the husband's estate, but was 
raised by means of a mortgage on part of the pre- 
empted property: 

“Held, that the property thus acquired did not, in 
the absence of evidence of any intention on the part 
of widow that it should do so, form part of the 
husband's estat, but it remained the separate pro- 
perty of the widow." - wis ; 

And on page 377* the following passage 
will be found in judgment of the Full 
Bench. . Lawa y-t A z 

“In ur opinion the: mere-fact of the widow being 
in possession of her husband's estate could not in 
any sense justify’, the’ ‘inference that the property 
purchased by her without any-detriment to the estate 
or without the help-of the estate itself could’ be 
treated as a part of the estate”, pees ` ae 

As has already appeared from. the-head. 
note that was, a, Case where a Hindu widow. 
acquired property ‘through the exercise of 
a right of pre-emption. It seems to me that 
while that, case dealt. .with the estate of a 
Hindu widow and the present case with the 
estate of a widow under the Customary : 
law, there is no. ground for refusing to 
apply the principle set out. It has. been 


(1) (1866) Select Cas, Ch. 61; 2 Ig, Cas, Abr. 711, 

(2) 61 Ind. Oas, 3; 43 a 374; 19 ALJ 129;3U PL 
R (4) 33, a ; 
a sg ee ee Bes ey 
" *Page of 43 A.— [Ed] ~ ` 
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laid down in many atithorities of this Court 
that the estates are of the same nature. 


I would, therefore, dismiss the plaintiff's 


appeal with costs. 
Jai Lal, J.—I agree. 
[The decision in the defendants’ appeal which was 


dismissed with costs is not/necessary for purposes of 
this report—£d.] 


N. Appeal dismissed. 


———— 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Ciiminal Appeal No. 95 of 1934 
July 6, 1934 
FERRERS, J. O. 
O. D. HARDER—APPELLANT 
Versus 
EMPEROR—Opposits Party 
Penal Code (Act XLV of 1860), s. £9t-A—Lottery, 
what constitutes—Actual physical drawing, if essen- 
tial, 
A lottery isa scheme for distributing prizes by 
lot or chance. In ita simplest form the adventurers 
contribute to a faund which they agree among them- 


selves shall be unequally divided upon the happen- ' 


ing of an agreed event. But itis not essential that 
the fund out of which the prizesare provided, should 
consist only of sums contributed by the adventurers, 
Nor does the fact that every adventurer in any event 
obtains some or even full value for his subscription 
prevent the scheme from being a lottery, Where 
therefore,in a scheme every person who purchases 


a ticket at the entrance of a show by so doing con- 


tributes to the common fund from which the prizes 
are taken and every purchaser of a ticket stands an 
equal chance to draw back from hundred times as 
much as he had put in, the scheme comes within the 
meaning of ‘lottery.’ ; 

In the offence provided for under s. 294-Ajof 
the Oode the actual drawing isan essential in- 
gredient. The word ‘drawing’ is used in this 
section in its physical sense and when the section 
was enacted in 1870, it seems probable that the 
only form of lottery envisaged by the Legislature 
was a lottery runon the usual lines in which the 
winning numbers are actually drawn out of an urn, 
box or other receptacle. Mandan Gopal v. Emperor 
(1), Emperor v. 
Mukhandilal (3), relied on. , 

Mr. Rewachand Vassanmal, for the , -Ap- 
pellant. h | 

Mr. Parsram Tolaram, for the Crown. 

Judgment.—Mr. O. D. Harder has been 
convicted of offences punishable under 
both parts of s. 291, Penal Code, and has 
been sentenced to pay a fine of Rs. 200 
under. the first part and Rs. 100 under 
the second. ‘Against these convictions and 
sentences hə has brought this appeal. 
About the facts there is no dispute. Mr. 
Harder is the proprietor of a place of public 
entertainment. „The price of admission is 
twoannas. To improve. the attendance Mr, 
Harder devised this scheme; -_ . 

‘Rupees 5,00), Award Rs, 159. daily - Rs,:300 on 
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Saturdays offered for the returh of readers specified 
copies, Your copy of the programme may be worth 
Rs. 50; no entrance-fee. No conditions. Simple and 
most straightforward proposal. Our weekly pro- 
grammes published during the month of February 
will bear unduplicate numbers. ‘Nine of these 
numbers are selected at random and are daily kept 
sealed in an envelope in the safe at the show 
entrance-gate. These are the winning numbers and 
your copy of the programme may contain one of them. 
These numbers will be opened in the presence of 
the committee and if youhave a copy of the pro- 
gramme bearing any of the winning numbers we 
will purchase the same from you: first at Rs 50; 
second at Rs. 25, third Rs. 15 and six others at 
Rs l0each. We will publish these numbers in, the 
chief papers of Karachi City. Anybody entering 
the show gets a copy of the programme at the gate.” 

A complaint appearsto have been made 
by the Editor of a paper known as, the 
Muslim Welfare, and in consequence of 
this, proceedings were instituted. Section 
196, Criminal Procedure Code, requires the 
preliminary sanction of the Loca] Govern- 
ment. Such sanction was duly accorded 
by the Commissioner who appends a note 
saying that he does not consider that a 
warning would serve any useful purpose 
in Mr. Harder’s case. The venality of the 
offence in this particular case is a matter 
for the Court to consider, The law is cons 
tained in s. 294-A, Penal Code. It is in 
these terms: 

“Whoever keepsany office or place for the 
purpose ofdrawing any lottery not authorized by 
Government shall be punished....... And whoever 
publishes any proposal to pay any sum or to 
deliver any goods, or to do or forbear doing any- 
thing for the benefit of any person, on any event 
or contingency relative or applicable to the draw- 
ing of any ticket, lot numberor figure in any such 
lottery shall be punished.” S 

The points Tor decision will be: .Has the 
Crown proved (1) thatthe appellant kept 
an office or place; (2) that that place was 
used for the purpose of distributing 
substantial sums of money’ by chance; (3) 
that such a distribution isa lottery, and 
(4) that if so, there was a drawing within 
the meaning of s. 294-A, Penal Code, For 
the second part there will be a question 
whether the appellant published proposals 
for the payment ofthese sums of money 
on an event relative to the drawing of such 
lottery. Mr. Harder made his defence in 
these terms: 

“Ihave not kept any office for the purpose of 
drawing a lottery not authorized by Government, 
1 do not publish any proposals in connection with 
the drawing of such a lottery. The scheme follow- 
ed by meis exactly on the linesfollowing the Times 
of Inda Illustrated Weekly and some other papers, 
No lots are ever drawn in connection with this 
scheme” . A 5 

Now, it cannot be, and is not, disputed 
that the appellant did keep an office or 


place which was used for the purpose of 
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distributing sums of money by chance. 
The doubtful question is whether this 
distribution is a “lottery” within the mean- 
ing ofthe Act. The word “‘lottery” is not 
defined by the Statute. In those Codes 
which are composed on scientific principles 
and on a methodical system words of 
uncertain significance are ascertained by 
definition. The law in mest civilised 
countries is much the same, and the word 
“lottery” is defined in the following man- 
ner: in Germany: 

“Strafgesetzbuch.” 

Den Lotterien sind 
pielungen beweglicher 
gletch zu achten.” 
which, in the form usual in England, 
corresponds to: Lottery means and includes 


offenilich veranstaltete Auss- 
oder unbeneglicher Sachan 


every publie gambling away of 
property movable or immovable. In 
Italy 


“Codice Penale. 

Si considerano giuochi d'azzardo quelli nei quali 
la vincita ola perdita a fine di luero dipende 
interamente o guashi interamente dalla sorte.” 

“Game of Chance” means and includes 
all those in which winning or losing, for 
the purpose of profit, depends entirely, or 
almost entirely upon luck. 

“Loi du 21 mai 1836, 


“Lottery” ineludes..... all operations 
offered to the public in order to beget 
the hope of gain to be acquired by luck. 

Other definitions may be found in dic- 
tionaries. Johnson's dictionary defines a 
“lottery” as “a game of chance, a sortilege 
distribution of prizes by chance: a play in 
which lots are drawn for prizes.” ‘The 
New linglish Dictionary, which is perhaps 
the most exhaustive treasure ofthe English 
language, defines a lottery’ as “an arrange- 
ment for the distribution of prizes by 
chance among persons purchasing tickets,” 

There seems to have been at one time 
some doubt whether in order to constitute 
a lottery it was necessary that those who 
were to participate in the distribution must 
have contributed to the fund from which 
it was made. The condition that the dis- 
tribution shall be confined to those who 
purchase tickets is to be found in the New 
English Dicionary; but it was not included 
by Dr. Johnson, nor do I find it in any of 
the Codes of other countries, which I have 
had the opportunity of consulting. In 
this case, however, it is immaterial whe- 
ther such an element be, or be not, includ- 
ed in the definition. There is no pretence 
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that this scheme was charitable. Mr. 
Harder was avowedly hoping to derive 
from ita ligitimate augmentation of his 
profits, It is plain therefore that every 
person who purchased a ticket at the en- 
trance was by so doing contributing to the 
common fund from which the prizes were 
io be taken, and that every such purchaser 
of an entrance ticket had an equal chance 
to draw back four hundred times as much 
as he had put in. 

A scheme such as ihis appear to me to 
come within the meaning of the word 
“lottery” however it may be defined. A 
lottery is a scheme for distributing prizes 
by lot or chance. Inits simplest form the 
adventurers contribute to a fund which 
they agree among themselves shall be 
unequally divided upcn the happening of 
an agreed event. But it is not essential 
that the fund out of which the prizes are 
provided should consist only of sums con- 
tributed by the adventurers. Nor does the 
fact that every adventurer in any event ob- 
tain some or even full, value for his sub- 
scription prevent the scheme from being a 
lottery. I find, therefore, that the scheme in 
question is a lottery. 

But this finding does not dispose of the 
whole case. The law requires that there 
shall be a place kept for the purpose of 
drawing a lottery. It has been held in 
Madan Gopal v. Emperor (1), that 
“according to the ordinary canons of interpretation 
we are bound to assume that the insertion of the 
word ‘drawing’ had some significance, and equally, 
as the section is a penal one, we are bound to construe 
it, where it is doubtful, in favour of the subject,” 

This decision has been followed in 
Emperor v. Vazirally (2), which quotes 
pies Emperor v. Mukhandilal (3), and says 
that 
“though there is ample authority for holding thata 
lottery does not cease to be a lottery because the 
winners are determined by a méthod other than the 
actual drawing of the winning numbers, still we 
have no doubt that inthe offence provided for under 
5 294-A of the Code the actual drawing is an essential 
ingredient. The word ‘drawing’ we think, is used 
in this section in its physical sense and when the 
section was enacted in 1870, it seems probable that 
the only form of lottery envisaged by the Legislature 
was a iottery run on the usual lines in which the 
winning numbers are actually drawn out of an urn, 
box or other receptacle.” 

This is exactly the process which took 
place preliminary to the distribution of 
prizes under Mr. Harder’s scheme: 

“The 27 cards that are to win prizes are marked 


(1) 6 Ind. Gas. 620; 17 P R1910 Or; 11 Cr. L J 382; 
14 P W R 1910 Or; 92 P L R1910, 

(2) 112 Ind. Oas. 777; A E R 1928 Bom, 550; 30 Bom, 
L R 1426; 30 Cr. L J 9; 53 B 37. 

(3) 41 Ind, Gas’ 144; 18 Or. LJ 768; 35 P R1917 
Or; 38 PW R1917 Or. - 
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red on i 
ae ae edges and are placed higher than the 
which were included with them in the 
glass case. At the end of the show the 
seal was opened by Mr. Harder in the 
presence of all the people. He then took 
out the 27 cards and read out the winning 
numbers. This is exactly such a drawing 
of the winning numbers out of an urn, box 
or other receptacle as the Punjab Chief 
Court held to be necessary. I find there- 
fore that there was the drawing of a lottery. 
That the accused published proposals 
explaining his scheme and inviting public 
participation in it cannot be denied. Mr. 
Harder's defence is that his scheme was 
exactly similar to other schemes which 
have enjoyed wide publicity and have 
been allowed to escape punishment. If 
this allegation is put forward asa defence 
lt amounts to no more than saying “I 
am not guilty because I did not know 
the law.” This is no defence. There are 
certain acts which are not offences unless 
they are done witha particular knowledge. 
In such cases the Crown must prove that the 
prisoner had the necessary knowledge. But 
the knowledge so required is in no case a 
knowledge of the law. In no case is the 
Crown required to prove that the prisoner 
was correctly informed as to the true 
state of the law. But Mr. Harder’s allega- 
tion, though it is of no avail as an argu- 
ment against the conviction, may fairly 
be taken into account in considering the 
question of sentence. It is a fact that 
many similar schemes are widely published 
and freely patronized and those responsi- 
ble go unpunished. A prosecution under 
s. 294, Penal Code, requires sanction. I 
do not doubt that in each individual case 
the sanctioning authority is moved by 
weighty and well-considered reasons. But 
to make those reasons public is neither 
the duty nor the practice of the Local 
Government, and the result is that the 
accused can argue, without obvious 
absurdity, that the distribution of penalties 
under the -law is as much a matter of 
chance asthe distribution of prizes under 
his own scheme. Now, although I feel it 
my duty to maintain the conviction in 
this case, it appears to me that the sen- 
tence 18 in excess of what has been 
customary elsewhere. I find in Emperor 
v. Vazirally (2), that an offender under 
this section was thought to be sufficiently 
punished bya fine of Rs. 15, in the Punjab; 
in Maden Gopal v. Emperor (1), the fine 
was reduced by the Chief Court to Rs, 5, 
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Madras has -set the standard rather 
higher. In Malla Reddi v. Emperor (4), 
the penalty was Rs. 100. In Rangoon a 
sentence of Rs. 51 imposed by a Magis- 
trate was confirmed by the High Court. 

In considering this question of sentence 
I take note of the fact that before ever 
he embarked upon this adventure Mr. 
Harder was warned of the responsibility 
which would rest upon him. A license 
was granted to him by Mr. Richardson 
who was then the licensing officer. It 
contains a notice saying that the proprietor 
will be personally responsible for seeing 
that there is no gambling in any part 
of the show, that no prizes In money or 
in kind will be given. This warning lifts 
this case out of that class in which a 
merely nominal penalty was thought to 
be sufficient. But I findthatin a similar 
case of our own Court in Dhana-Ghasita v. 
Emperor (5), the sentence which was 
imposed by the Magistrate and confirmed’ 
by this Court is a fine of Rs. 50 under 
the first part of the section and Rs. 25 
under the second. On the present con- 
viction I think it will be sufficient if the’ 
sentences are made to conform to the 
standard thus setup. The appellant must,’ 
however, now consider himself to have 
received very definite warning that if he 
persists in this scheme or attempts in any 
other method to keep himself outside the’ 
provisions of s. 294-A, he will expose 
himself to serious consequences. The 
conclusion is that I uphold the convictions * 
and reduce the sentence to Rs. 50 under 
the first part of the section and Rs, 25 
under the second. The excess fine, if paid, - 


will be refunded. 
D. Sentence reduced. 


(4) 99 Iad. Oas, 36; A I R 1927 Mad. 66; 28 Or. L . 
J 4; 50 M 479; 24 L W 655; 51 M L J 685; (1926) M, W 


N 919; 38 M L T 136. 
(5) 150 Ind, Cas. 1093; A I R 1934 Sind 69; 28 SL R 
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112; (1933) Cr. Cas, 633; 7 R S 39; 35 Or. L J 
1249. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1681 of 1933 
March 8, 1934 
“ Jat Lat, J. 
SANTU—PLAtntTirs—APPELLANT 
VETSUS 
Musammat HAR DEVI AND ANOTHER—- 
DzePENDANTS—RESPONDENTS j 
Betrothal contract—Breach of contract—Liability 
for damages—Right of aggrieved- party to be come 
pensated, 
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` Bréach of contract of betrothal gives rice to a 
cause of action to the party aggrieved to maintain 
8 suit for damages or compensation against the party 
who has broken it or has brought about the breach 
thereof, Itis doubtful if such a contract should be 
deemed to be binding, even for the purpose of award- 
ing damages for the breach thereof, between yersons 
other than those who are betrothed to each cther. 
-Golabi v. Santa (1), followed. 

S. C. A. from the decree of the District 
Judge, Hoshiarpur, dated July 24, 1933. 

Messrs. Mehr Chand Mahajan and 
Mehr Chand Sud, for the Appellants. 

. Mr. Lok Nath, for the Respondents. 

Judgment.—The appellant instituted a 
suit for: the recovery of Rs.1,000 against 
Musammat Har Devi and one Har Dayal. 
He alleged that Lachhman, husband of 
Musammat Har Devi, and the two de- 
fendants had betrothed Lachhman’s daugh- 
ter to him and that in consideration for 
this betrothal he had paid Rs. 200 in cash 
and given ornaments worth Rs. 186 at 
the time of the betrothal and that more 
presents were given subsequently to the 
total of Rs. 606. The balance he claimed 
as damages for breach of the contract 
of ‘betrotnal, alleging that after the 
death of Lachhman, Musammat 
Devi and Har Dayal, his widow and 
brother, respectively, had the full knowledge 
of the betrothal and with a view to de- 
fraud him and on receipt of a higher 
consideration, married the girl to another 
person. The trial Court held that the suit 
with regard to the recovery of the presents 
alleged to have been given by the plaintiff 
was barred by time except to the extent 
of Rs. 40, but that the plaintiff was entitled 
to Rs. 394 as compensation for loss of re- 
putation, etc., owing to the breach of the 
contract by the defendants. It consequently 
granted a decree -for Rs. 434 with pro- 
portionate costs. On appeal by the de- 
fendants the suit was dismissed by the 
Jearned District Judge, who however does 
not appear to differ from the view of the 
trial Judge that the widow and the brother 
of the deceased Lachhman had deliberately 
broken the contract though he held that 
they were no parties to the original con- 
tract. In the opinion of the learned 
District Judge there was no cause of action 
against the two defendants. He did not 
express any opinion on the question of the 
assessment of damages. The plaintiff has 
appealed to this Court. 

The learned Counsel cites Golabi v. 
Santa. (1) a case in which the facts were 
almost similar and the plaintiff's suit was 
decreed. I am reluctantly compelled to 

(1) 7 P R1830 
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follow this reported case though if the 
matter were res integra I would have con- 
sidered the question whether such suits 
ought to be encouraged orare maintainable 
on the ground of public policy. It is aleo 
a question whether such a contract should 
be deemed to ke binding, even for the 
purpose of awarding damages for the breach 
thereof, between others then the persons | 
wko have been betrothed to each other. 
It has, however, been held that breach of 
contract as in the present case gives rise 
to a cause of action to the party aggrieved, 
to maintain a suit for damages or ccm- 
pensation against the party who has 
broken it or has brought about the breach 
thereof. In the present case both Musammat 
Har Devi and Har Dayal have clearly, 
broken the contract which was made by 
Lachhman and are therefore liable, ac- 
cording to authority, to compensate the 
appellant. Rs. 40 has been found to have 
been actually paid by the appellant and 
I consider that Rs. 200 will be ample com- 
pensation to the appellant for any loss of 
reputation or injury caused to him by the 
breach of the contract. 

I accept this appeal and grant the 
plaintiff a decree for Rs. 240 with costs 
throughout. 

N. Appeal accepted. 


CALCUTTA HIGH COURT 
January 23, 1934 
PANCKRIDGE, J. 

In re NATIONAL OARBON Co., 

INCORPORATED 

Writ of prohibition— Jurisdiction of Calcutia High 
Court to issue—Charter of 1774, cl. 21—Pateiits and 
Designs Act (II of 1911), s. 17—Controller, if a 
Court—Applicability of Civil Procedure Code to 
Controller of Patents—S, 17 (9)—Suit, when termi- 
nates. 

The language of cl. 21 of the Charter of 
1774 cannot be used to control the langu- 
age of cl. 4. It was mnotintended by cl, 21 
to exclude from the powers of the Court of King's 
Bench conferred on the High Court by cl. 4, the 
power toissue a writ of prohibition, [p. 917, col. 
2 


The Controller of Patents is not technically a Court 
or a tribunal exercising judicial functions in the 
legal acceptation of the term, but so far ashe has a 
duty imposed upon him to hear and determine ob- 
jections to applications for leave to amend, there isa 
fair analogy between his position and the position of 
a Court. Consequently a writ of prohibition can be 
issued onhim. keg v. North Worcestershire Assess- 
ment Committee Hx parte Hadley (4) and Penugouda 
Venkataratnam v. Secretary of State (5), referred 
to. 

The Code of Civil Procedureis not applicable to 
proceedings before the Controller of Patents. The 
principles underlying the Code, in so far as they arg 
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principles of natural justice, must of course be ob- 
served by him, as they must be observed by all 
authorities exercising judicial or quasi-judicial 
functions, 

A suit, for the purposes of sub-s. (9), terminates the 
moment the Court pronounces its judicial decision, 
and cannot thereafter be said to be pending. Pending 
appeals against decreesin suits for infringement of 
patents are excluded from the purview of s. 17, sub- 
8. (9). Gobind Chunder Roy v. Guru Churn Kurmo- 
kar (6), distinguished, Dinonath Ghose Shama Bibi 
7) and Harris v. Quine (8), referred to, Cropper v. 

mih (9) followed Woolfe v, Automatic Picture Gallery, 
Lid, (10), relied on. 

Messrs. Barwell and Ormond, for the 
National Carbon Co. 

Messrs. S. Choudhury and Sircar, for 
the Controller of Partents. 

Judgment.—The circumstances in which 
this Rule has been issued upon the Na- 
tional Carbon Company, Incorporated, and 
upon the Controller of Patents are as 
follows: The National Carbon Company, 
Incorporated, carry on business in New 
York, where they manufacture and export 
dry cell batteries for flashlights and electric 
torches. They are the grantees of Indian 
Patent No. 17148 of 1930. In the speci- 
fication, which was accepted on December 8, 
1930, the invention is described as relat- 
ing “to dry cells and particularly to im- 
proved means of closing and sealing such 
cells.” I shall hereafter refer to the 
National Carbon Company, Incorporated, as 
‘the patentees.” 


The Bright Star Battery Company are 
incorporated in the United States of 
America, and they also manufacture and 
export dry cell batteries for flashlights, 
They offer their goods for sale in India 
through Messi's. Brough & Co., a firm carry- 
ing on business in Bombay. 


In December 1931, the patentees in- 
stituted a suit on the original side of this 
Court against Messrs. Brough & Co., 
alleging that the batteries manufactured 
by the Bright Star Company were an 

| infringement of their patent and claiming 
an injunction and damages. The defend- 
ants denied the infringement, and also put 
in issue the validity of the patent and raised 
certain objections to the specification and 
claim. The nature of the defendants’ 
contentions is apparent from the following 
issues among those formulated in the course 
of the trial: 

Issue No. 1.—Is the plaintiff Ocmpany the true and 

first inventor of the annular metal cover ? 
: Issue No. 2.—Is the patent inyrespect of the same 
invalid ? : 

Issue No. 9.—Is the alleged invention sufficiently as- 
certained or described in the specification ? 

Jesue No, 10.—Does the claim contain a distinct 
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statement of the invention? 1s it ambiguous, mislead 
ing and wide ? : a 

On January 17, 1933, when the evidence 
had been closed, Counsel for the patentees, 
who was then in the course of making 
his final reply on behalf of his clients, 
applied for leave to serve short notice for 
the following day of an application under 
s. 18, Indian Patents and Designs Act, 
1911. Leave was refused by Buckland, 
J., for reasons given in a judgment 
delivered by him on that day. The 
concluding paragraph of the judgment isas 
follows: d 

“I refuse leave to serve short notice of motion, 
This does not of course preclude the plaintiff 
Company from making any application which it 
may be advised to make upon suoh notice as the 
rules require.” 

The patentee thereupon served the 
defendants with notice that. an application 
would be made on January 23, 1933, that 
the patentees should be allowed to amend 
the specification in the suit, namely, the 
specification in Indian Patent No. 17148 
of 1930, by correcting and explaining the 
printed Indian specification in terms of 
the prayer of the petition. . On January 23, 
1933, as appears from the order of that 
day, Counsel forthe patentees, when the 
application was called on stated to the 
Court that he had no instructions to pro- 
ceed with the application, which was ac- 
cordingly dismissed with costs. On Febru- 
ary 8, 1933, Buckland, J., dismissed 
the suit with costs. The following is an 
extract from his judgment: 

“In my judgment neither the plaintiff company 
nor its assignor was the true and first inventor of 
the annular metal cover and the defendant Com- 
pany has not infringed the plaintif Company's 
patent in the manner set forth in issue No. 3. J 
also hold that the invention is not new nor proper 
subject-matter for a patent, and that the speci- 
fication, and in particular the claim are ambiguous 
and too wide, and that the alleged invention was 
anticipated by the prior publication in India of the 
patent granted to Tarver in England in 1917.” . 


On the same day immediately upon 
judgment being pronounced, the patentees 
through Messrs. Remfry & Sons, patent and 
trade mark attorneys, presented an applica- 
tion under s. 17 of the Act to the Controller 
of Patents for teave to amend the speci- 
fication of their patent. The application is 
in the prescribed form, and contains a 
declaration that no suit for infringement 
or proceeding before a Court for revocation 
of the patent in questionis pending, The ` 
proposed amendments are described as be- 
ing by way of correction, explanation and 
limitation. A copy of the specification and 
claim is attached to the application showing 
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the proposed amendments in red ink. 
They appear to me to þe substantially the 
same as those which formed the subject- 
matter of the application of which notice 
had been given on January 19, 1933. The 
application was duly advertised under 
T 17, sub-s. (3) of the Act, On March 8, 

933, the patentees filed an appeal against 
the decree of Buckland, J., dismissing 
‘their suit against Messrs. Brough & Co. 

On August 10, 1933, the Bright Star 
Company filed a full statement of op- 
position to the patentees’ application where- 
in after calling attention to the pending 
appeal, tbey set out the fact that the 
application “for amendment under s. 18 
had been refused by the Court on 
January 23, 1933. They also give their 
reasons for submitting that the proposed 
amendments will enlarge the scope of 
Claim No. |, and make it substantially differ- 
ent from the claim as it stood before 
amendment. They make a similar sub- 
Mission with respect to the other claims. 
The patentees’ reply is dated September 12, 
- 1983. In dealing with the application 
disposed of on January 23, 1933, the pat- 
entees state: - 

“it is admitted that during the hearing of the 
suit an application was made to the Court 
for applicants to be allowed to amend the speci- 
fication, but such application was not allowed 
by the Court and the details of the application 
were not even considered by the Court, as the 
application was refused without any consideration 
being given to the wording or details of the amend- 
ment whatsoever, tha Court having refused 


toeven listen tothe terms set forth in the applica- 
tion.” 


When Mr. Clough drew my attention to 
this paragraph I expressed my strong dis- 
approval ofitand nothing that Mr. Bar- 
well has said hascaused me to modify 
the opinion I then formed. The language 
appears tome to deliberately chosen to 
indicate a lack of respect for the. Court 
and is, moreover, calculated, and 1 feel 
compelled to add, intended, to give a totally 
inaccurate. picture of the incident to 
which it refers. From what has already 
been stated and from the record it is 
perfectly plain that the only reason why 
the patentees’ application was not con- 
sidered onthe merits was that they saw 
fit io give no instructions to their Counsel 
to proceed withit. This being so, for the 
patentees to describe the Court as refusing 
to listen to the terms set forth in the 
application, is, to my mind, highly repre- 
hensible. | 

In December 1933, the parties appeared 
before the Controller who heard arguments 
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both asto jurisdiction and on the merits. 
Before orders were passed on December 
13, 1933, the Bright Star Company pre- 
sented a petition to this Courl setting out 
the facts and contending first that, inas- 
much asa suit for infringement of the 
patent was pending, the Controller had no 
jurisdiction to entertain the patentees 
application, secondly, that to entertain the 
application would be a violation of the 
principles of law, as the period for ap- 
pealing against the orderof dismissal of 
January 23 had expired and thatthe matter 
in issue had already been finally decided 
by this Court, and thirdly, that the Controller 
had no jurisdiction to grant leave as the 
amended specification would claim an 
invention substantially larger than or sub- 
stantially different from the invention 
claimed by the specification. The alterna- 
tive reliefs sought are a writ of prohibition 
forbidding the Controller to continue the 
proceedings, an order of a similar character 
under s. 45, Specific Relief Act, 1877, and a 
writ of certiorari requiring the Controller 
to bring up the record so thatthe proceed- 
ings may be quashed. 2 
After hearing Counsel I directed that 
a Rule should issue on the patentees and 
the Controller in Lerms of the prayer of the 
petition. Thishas accordingly been done 
although the Rule as framed does not 
mention the writs by name. Exception has 
been taken to cerlain alleged formal defects 
in procedure. It is said that acopy of the 
petition should have been served with the 
Rule and I have been referred to passages 
in the Yearly Practice, 1934. The objections 
are entirely technical, and it isnot argued 
that the patentees have been prejudiced in 
any way. I donot feel called upon to give 
any weight to them, as this matter is not 
like an application to commit for contempt 
of Court, where the party whose personal 
liberty itis sought toaffect,is entitled to 
insist on the strictest observance of the 
prescribed procedure. f : 3 
A point of greater importance is raised 
by the contention thatthe Court has no 
power to issue a writ of prohibition. It 
is agreed that this writ, if the power exists 
to issue it, can be claimed as of right and 
thatfor this reason various arguments 
open to the patentees in opposing the 
prayer foras much of the relief sought 
as ismerely discretionary are inapplicable. 
I am of opinion this power exists. By cl. 4 
of the Charter of the Supreme.Court of 1774, 
it was provided that the Court should have 
“Such jurisdiction and authority as our Justices 
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of our Court of King's Bench have, and may 
lawfully exercise within that part of Great 


Britain called England, by the common law 
thereof." 

Undoubtedly among the powers of the 
Court of King’s Benchat the date of the 
Charter was that of issuing writs of pro- 
hibition. It is admitted that all the powers 
of the Supreme Court have been inherited 
by the High Court except such as have 
been specifically taken away by statute. 
This is recognized in Nundo Lall Bose v, 
Corporation for the Town of Calcutta (1) 
asregards this Court asalsoin In re Mrs 
Besant (2) as regards the Madras High 
Court. The latter decision was affirmed 
by the Judicial Committee in Besant v. 
Advocate-General of Madras (3). It is, how- 
ever, suggested that to issue a writ of prohi- 
bition was never among the powers of the 
Supreme Court and that cl. 21!of the Charter 
has the effect of cutting down and curtail- 
ing the powers apparently conferred by 
cl. 4, Clause 21 makes the Courts and Ma- 
gistrates already existing at the date of the 
Charter 

“Subject to the order and control of the said 
Supreme Court of Judicature at Fort William in 
Bengal, in such sort, manner and form as the 
inferior Courts and Magistratesofand in that part 
of Great Britain called England are by law subject 
tothe order and control of our Court of King’s 
Bench.” 

The clause proceeds: 

“To which end the said Supreme Court..... is 
hereby empowered and authorised to award and issue 
ajwrit or writs of mandamus, certiorari, procedendo, or 
error, to be prepared in manner before mentioned and 
directed to such | Courts or Magistrates as the care 
may require ..... 

It is rightly pointed out that there is no 
mention of any authority toissue a writ 
of prohibition and also that thereis no 
record of such a writ ever having in fact 
issued from the Supreme Court or the High 
Court. Nonetheless,I cannot accept the 
argument, As has been pointed out by 
learned commentators including Sir 
Fitzjames Stephen, the draftsmanship of the 
Charter is open to criticism and it may be 
that there is here an instance of omission 
through oversight. In any caseI do not 
think that the language of cl. 21 can be 
used to control the languags of cl. 4 in the 
manner suggested. It would need far 
more direct language to convince me that 

(1) 11 O 275. 

(2) 37 Ind. Oas. 607; AI R1918 Mad, 1263; 18 Or. 
L J 239; 39M 1164; (1916) 2M W N49;4L W 
625; 32 M L J 151; 21M L T190. 

(3) 52 Ind. Cas, 209; A I R 1919 PO 31; 20 Or. L 
J 593; 461A176; 43 M 146; 37 MLJ139:17AT J 
925; 230 W N 938; 21 Bom. LR 867; (1919) M WN 
555; 10 Ta W451; 26 MLT 408 1U PL REO 
74; (1919) 35`T L R 500 (P 0). q 
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it was intended by cl. 21 toexclude from 
the powers ofthe Court of King’s Bench, 
conferred on the new Court by cl. 4 the 
power to issue a writ of prohibition, 
Moreover, I have no doubt that the writ 
can issue on the Controller. He is not. 
technically a Court or a tribunal exercising 
judicial functions in the legal acceptation 
of the term but that does not make it 
untrue to say that sofar as he has a duty 
imposed upon him to hear and determine 
objections to applications for leave to 
amend, there is a fair analogy between his 
position and the position of a Court. 
The principle has been many times affirmed 
that when a person or body of persons, is. 
clothed with power to determine questions, 
and decide issues affecting the rights of 
the private citizen or the public, the 
King’s Bench Division will interfere by 
prohibition or certiorari to prevent the 
illegal exercise of such power. It is un- 
necessary to multiply cases. I need only 
refer to the judgments of Lord Hewart, 
©. J.,in Reg v. North Worcestershire As- 
sessment Committee; Ex parte Hadly (4) and 
of Venkatasubba Rao, J., in Punugouda 
Venkataratnam v. Secretary of Stale (9). 
Since I have held that this Court has 
powér to issue a writ of prohibition if the 
case is a fit one for its exercise, I need 
not consider whether the circumstances of 
this particular case would make it right 
for me to refuse the discretionary reliefs 
asked for, namely, a writ of certiorari 
and an order under s. 45, Specific Relief 
Act. With regard to the latter order the 
patentees rely on 8.17, sub-s. (6), Patents 
and Designs Act, which provides for an 
appeal tothe Governor-General in Council 
against the decision of the Controller. It is 
argued that this fact prevents proviso (d), 
s. 45, Specific Relief Act, from being fulfilled, 
since the appeal is a specific and adequate 
legal remedy open to the applicant. It is 
also argued that the conduct of the Bright 
Star Battery Company in taking part in 
the proceedings beforethe Controller, until 
the stage when it only remains for him to 
promulgate his decision, disentitles them 
to relief. As I have already observed it is 
not necessary in the circumstances to con- 
sider the weight that ought to be given 
to these contentions. 
. By far the most important point urged 
in support of the Rule is that which is 


(4) (1929) 2K B297; 98 LJ KB 605; 141 L T 557; 
93 J P 199; 45 TL R525; 27 L G-R 458. 

(5) 128 Ind. Cas. 851; AI R 1930 Mad. 896; 53M 
979: 32 L W 475; 60 ML J 25. 
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concerned with s.17, sub-s, (9), Patents and 
Designs Act, which makes the whole section 
inapplicable, when and so Jong as any suit 
for infringement or proceeding before a 
Court for the revocation of a patent is 
pending, and it will, I think, be convenient 
if I postpone consideration of it until I have 
disposed of the other objections to the Con- 
troller’s jurisdiction. It is said that the Con- 
troller ought not to entertain the patentee’s 
application, because the amendments, which 
he is asked to sanction, are in substance the 
same as those which formed the subject- 
matter of the application to the Court, 
which was dismissed on January 23. 
It is admitted that as the dismissal was due 
to the patentees’ failure to appear in support 
of the application, and as there was no 
“ décision on the merits, the matter cannot 
be regarded as res judicata but the principle 
embodied in O. XXIII, r. 1, Civil Procedure 
Code, isinvoked. Itis said that in effect 
the patertees withdrew their application 
to the Court without either asking for, or 
obtaining, leave to make the same applica- 
tion at a future date. 


Ithink the answer to this is that the 
Code of Civil Procedure is not applicable 
to proceedings before the Controller. The 
principles underlying the Code in so far as 
they are principles of natural justice, must 
of course be observed by him, as they must 
be observed by all authorities exercising 
judicial or quasi-judicial functions. How 
far, if at all, according to those principles 
the patentees have prejudiced their rights 
by their conduct in respect of the proposed 
application to the Court, is for the Controller 
to decide. 

Next, it isargued that the amendments 
sought would so clearly make the specifica- 
tion claim an invention larger than and 
substantially different from that claimed 
in the unamended specification, that the 
Controller is bound to decide adversely to 
the patentees, The answer again is 
that the scheme of s. 17 of the Act, shows 
that this questionis one of those that the 
legislature intended that the Controller 
should decide, subject to the right cf appeal 
as provided by sub-s. (6). It is quite im- 
possible. for the Court to investigate the 
matter, and then by anticipation prohibit 
the Controller from proceeding, on the 
assumption that his decision when given 
will be erroneous. To do so, would, in my 
-Qpinion, be a usurpation on the part of the 
Court of the jurisdiction which the law has 
given to the Controller. i i 

Finally, we come to the question: whether 
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sub-s. (9) has, in the circumstances, the effect 


of depriving the Controller of all jurisdic-: 


tion under s. 17. I donot think it can be 
pleusibly argued that on February 3, when 
the application was presented to the 
Controller any suit for infringement was 
pending. Judgment dismissing the 
patentees’ suit against Messrs. Brough & 
Co., had already been pronounced. 
fact that the formal decree does not appear 
to have been signed by the Master or a Judge 
before February 13, or to have been filed 
before March 21, does not, in my opinion, 
affect the matter. Such steps may be re- 
garded as machinery for formally recording 
the result of the suit, or aS necessary pre- 
liminaries for execution. In other words, in 
my opinion, the suit, for the purposes of 
sub-s. (9), terminated the moment the Court 
pronounced its judicial decision, and could 
not thereafter be said to be pending. 

What however is the position from the date 
of the filing of the appeal? Counsel has 
argued that, for the purposes of the sub- 
section, “suit” must include appeal and he 
points out, with considerable force, that, 
whatever were the reasons tha: induced the 
legislature to deprive the Controller of 
jurisdiction during the pendency of a suit 
those reasons must apply, with equal force, 
during the pendency of an appeal. In this 
connection, he has referred to the Transfer 
of Property Act, 1882; s.52, as unamended, 
and my attention has been drawn to the 
observations of C. M. Ghose, J., in Gobind 
Chunder Roy v Guru Churn Kurmokar, (6). 
It istrue that at p. 99*, the learned Judge 
speaksof the proceedings of the Appellate 
Court as being “buta continuation of the 
proceedings in the suit,” but the question 
he was considering was quite different from 
the one before me, since what he had to 
decide was whether the appellate decree 
was a decree “made therein” within the 
meaning of the section. Dinonath Ghose v. 
Shama Bibi (7) is rather more favourable to 
Counsel's contentions, since there the alie- 
nation was effected before the filing of 
what is described as the “inevitable” appeal. 
I cannot say I find Harris v. Quine (8) 
particularly helpful. That decision is 
merely to the effect that the contract Fet- 
ween an attorney and his client covers the 
conduct of possible appellate proceedings, 
as well as the conduct of the original suit, 
although the attorney is entitled, if he sees 

(6)15 C 94. 

(7) 28 O 23; 4 OW N 740. 


(8) (1869) 4 Q B 653; 10B &S 644; 
331: 20 L T 947; 17 W R967. 
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fit, to decline to act after the determination 
of the suit in the lower Court. If however 
he does act, limitation does not begin to 
run with respect to his claim for remunera- 
tion, until he has completed his work with 
regard to the appeal. The case is certainly 
no authority for holding that, in a statute, 
the word “suit” must be construed as 
including appeal. 

What however finally prevents me from 
accepting Mr.Clough’s very able argument 
as to the construction of sub-s. (9) is the 
decision of Chitty, J., ia Cropper v. Smith 
(9). There the Comptroller-General refused 
to proceed with an application to amend, 
presented{toshim under the Patents, Designs 
and Trade Marks Act, 1883, s. 18, consider- 
ing that the leaveof the Court unders. 19 
of that Acti was necessary, because, since 
the presentation of the application, an 
appeal had been lodged in the House of 
Lords against the decision of the Court of 
Appeal affirming in part the judgment of 
the High Court. Chitty, J., held that “action 
for infringement” in s. 18, sub-s. (10) of the 
Act, meant action before judgment, and 
that, in the circumstances, there was no 
action for infringement pending. I appre- 
clate the fact that the provisions of the 
English statute differ from ihose of the 
Patentsand Designs Act, 191]. In parti- 
cular under the English Statute, there was 
no power given to the Court similar to that 
conferred by 8.18 of the Act, to allow a 
patentee to amend his specification. In- 
stead of this power the English Court 
under s. 19 of the Patents, Designs and 
Trade Marks Act, 1883, had the power, in 
an action for infringement of a patent to 
givethe patentee liberty to apply to the 
Controller for leave to amend his specifica- 
tion. 

Owing to this difference some of the 
arguments which influenced Chitty J., 
are inapplicable in this case. However I 
cannot lose sight of the fact that the Act 
was passed 27 years after the decision in 
Copper v. Smith (9) and the legislature 
saw fit to employ language in essentials 
the same as the language, which had on 
that oecasion been judicially interpreted. 
Moreover, since the- Patents and Designs 
Act, 1919 (9and 10 Geo. 5,0. 80) the 
lawin England has been the same as in 
India in this respect, for under s. 22 of that 
Act, the Court has power to allow amend- 
mente. I have, however, been unable to 
find any suggestion in the standard work 


9 (1884) 28 Ch. D 148; 54 LJ Ch, 287; 33 W R 
328; 52 L T 94. ye te 
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“Terrell on Patents," Edn. 7, published in’ 
1927, that, since the Act of 1919 Copper vy.’ 
Smith (9) is no longer good law. 

In the circumstances I feel constrained 
to come to the conclusion that it was the 
intention of the legislature to exclude pend- 
ing appeals against decrees in suit for 
infringement from the purview of s. 17, 
sub-s. (9) of the Act. Imay add that quite 
apart from the opinionI have formed as 
to the construction, I should have consider- 
able doubt whether the filing of an appeal 
deprives the Controller of jurisdiction to 
deal with anapplication already presented 
under s. 17, sub-s. (1) of that Act. 

I notice that in Woolfe v. Automatic 
Picture Gallery, Lid. (10) the Court of 
Appeal upheld the decision of Kekewich, J., 
that the jurisdiction of the Comptroller to 
deal with an application for leave to amend 
made under s.18 of the Patents, Designs’ 
and Trade Marks Act, 1883, was not suspend- 
ed by the subsequent presentation of a peti- 
tion for revocation. I am inclined to think 
that, even if Mr. Clough’s contention be 
adopted, the filing of the appeal on March 
8th does not affect the power of the Controller 
to deal with the application made to him 
on February 3. Itis not however necese 
sary to decide this question. For the 
reasons I have given, I hold that the appli- 
cation fails and must be dismissed with 
costs. 

D. Rule discharged. 

(10) (1903) 1 Ch, 12; 72 LJ Ch. 34;87 L T 519, 


` 


— 


LAHORE HIGH COURT 
Letters Patent Appeal No. 4 of 1931 
and Civil Appeal No. 1618 of 1930 

March 7, 1934 -> 
Tek CHAND AND ABDUL RASHID, JJ. 
MUNICIPAL COMMITTEE, DELHI~. 
DavanDaNT—APPELLANT 


versus 
Hafiz ABDULLAH—Ptatntiss— 
RESPONDENT 
Punjab Municipal Act (III of 1911), ss. 8!, 170 — 
S.81,if canbe invoked if s. 170 is inapplicable— 
Application under 8. 170 —Written permission of 
committee, if essential — Mere payment of rent— 
Significance of. - | 
Written permission by the Municipal Committee - 
is essential for an application under s. 170, 
Punjab Municipal Act and where s. 170 ig 
not applicable, the Committee cannot invoke the 
penal provision of s. 81, Consequently, where 
there has been payment of rent to the com- 
mittee without any writteu permission by the Com- 
mittee, 3.81 cannot be invoked. Payment of rent 
shows only the relationship of landlord and tenang 
and any dispute regarding arrears of rent must be 
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determined by Oivil Court. Bhikhari Lal v. 
- Municipal Committee, Jagadhri (2), distinguished, 


L. P. A. from decree of Jai Lal, J., 
dated December 18, 1930. 

Mr. J. R. Agnihotri for Mr. M. C. Maha- 
jan, for the Appellant. 

Mr. Shamair Chand, for the Respondent. 


- Abdul Rashid, J.—Letters Patent Ap- 
peals Nos. 4, 5, 6 and 7 of 1931, have 
arisen out of four separate suits instituted 
by the plaintifis-appellanis against the 
Municipal Committee of Delhi for a declara- 
tion in each case to the effect that the ac- 
tion of the Municipal Committee in at- 
fempting to recover certain dues from 
them under s. 81, Punjab Municipal Act, 
. was illegal, and for an injunction restrain- 
ing the defendant from proceeding further 
with that aciion. In three out of the four 
suits the plaintiffs also claimed damages 
to the extent of Rs. 100 in each case. 
Briefly stated the allegations of the plain- 
tiffs were that they were tenants of certain 
shops belonging tothe Fatehpuri Mosque 
at Delhi, that certain platforms existed in 
front of the shops that they occupied and 
that these platforms also belonged to the 
same mosque; that the Municipal Com- 
mittee wrongly claimed ownership of these 
platforms and had taken steps under s. 81, 
Punjab Municipal Act, for recovery of the 
rent alleged to be payable for the occupa- 
tion of these platforms. It was further 
alleged that the movable property of the 
plaintiffs had been attached at the inst- 
ance of the Municipal Committee under 
the orders of a Magistrate purporting to be 
issued under s. 81, Punjab Municipal Act. 
The trial Court found that the platforms 
belonged to the defendant, and that the 
defendant was therefore justified in de- 
manding rentfor them. It_held, however, 
that the dues in question were not recover- 
able under s. 81, Punjab Municipal Act, 
and that, the Municipal Committee could 
recover such dues only by means of a 
civil suit. It therefore gave the plaintiffs 
a declaration to the effect that the proceed- 
ings under s. 81, Punjab Municipal Act, 
for the recovery of the arrears of rent were 
invalid. ‘The rest of the claim was dismiss- 
ed in each case. 

The defendant appealed against these 
decrees and the learned District Judge ac- 
cepted the appeals and dismissed the suits 
of the plaintiffs. The plaintiffs thereupon 
instituted four separate appeals in this 
Court and the learned Judge in Chambers 
set aside the decrees of the learned District 
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Judge, and restored those of the trial 
Court with costs throughout. The defen- 
dant has, therefore, preferred four separate 
appeals under cl. 10, Letters Patent. It was 
contended by the learned Counsel for the 
appellants that the dues in question were 
recoverable under s. 81, Punjab Municipal 
Act, as these dues, must be regarded “as 
any other money claimable by a committee 
under this Act.” Jt was urged that, in view 
of the finding of the learned District Judge 


to the effect that though there was no proof, 


of any written or oral agreement to pay 
rent, an implied agreement arises from 
payment of the rent in the past coupled 
with the continued occupation of the chabu- 
tras by D 
s. 170, Municipal Act, became applicable 
to the facts of the present case. Sec- 
tion 170 lays down that 

“the committee may grant permission in writing 
for the temporary occupation of any street or land 
vested in it for the purpose of ....... making any 
temporary erection thereon subject to such condi- 
tions as it may prescribe for the safety or convenience 
of persons passing by......and may charge fees for 


such permission and may at its discretion withdraw 
the permissior.” 


Tt is clear therefore that this section 
cannot possibly cover a case where an. 
implied agreement is to be deduced from 
the payment of rent in the past. It has 
been specifically laid down in this 
section that the committee may grant 
permission in writing for the tempor- 
ary occupation of any street or land 
vested in it and may charge fees for such 
permission. It was conceded that no 
written permission was ever granted by 
the Municipal Committee for the occupation 
of these! platforms by the plaintiffs. The 
payment of rent in the past merely shows 
that the relation of landlord and tenant 
existed between the plaintiffs and the 
Municipal Committee. The present dispute, 
therefore, in each case is a dispute between 
a landlord and a tenant for the recovery of 
arrears of rent. The liability of the 
plaintiffs for the payment of the rent 
arises out of a contract between the 
parties, and must be ‘determined and ad- 
Re- 
ference may be made in this connection 
on Mana Ram v. Emperor (1), where it 
was held that the committee was not 
entitled to recover money due under a 
contract by setting in motion the penal 
provisions of s. 81, Punjab Municipal 
Act, the dispute being one for determination 
by a Civil Court. 

(1) 96 Ind. Oas. 224; A I R 1926 Lah .518; 7 L568: 
27 Cr, L J 913; 27 P LR 840. i 
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The learned Counsel for the appellants 
placed reliance on Bhikhari Lal v. Municipal 
Committee, Jagadhri (2), where it was 
observed that when a Municipal Commit- 
tee grants permission to a person for 
temporary occupation of a portion of a 
street for a temporary erection 
thereon, subject to a specified sum being 
paid annually and subject also to the 
condition that the permission could be 
withdrawn at any time, the sum isa fee 
claimable under s, 170, Punjab Municipal 
Act. The judgment in that case is a 
very brief one, and does not show that 
the committee depended on an implied 
agreement arising from the payment of 
rent in the past. It is possible that in 
that case permission in writing had been 
granted by the Committee to the petitioner 
for the temporary occupation of a portion 
of the street, and that in these circum- 
stances the specific provisions of s. 170, 
Punjab Municipal Act, were applicable to 
that case. In my judgment, in the absence 
of a written permission by the Municipal 
Committee s. 170, Punjab Municipal Act, 
is wholly inapplicable, and the Municipal 
Committee, cannot avail itself of the 
penal provisions of s. 8], in order to realise 
rent due for the use and occupation of 
the’ platforms. It was conceded that if 
s. 170, Punjab Municipal Act, were held to 
be inapplicable, the Municipal Committee 
would not be justified in invoking the 
penal provisions of s. 81 of the Act. 

For the foregoing reasons, I would 
affirm the decision of the learned Judge 
in Chambers, and dismiss these appeals 
with costs. 

Tek Chand, J.—I agree. 

D. Appeal dismissed. 

(2) 133 Ind. Cas. 550; A I R 1931 Lah. 753; 32 P Lah 


R 707; 32 Or. LJ 1041; Ind. Rul, (1931) Lah. 790; 
(1931) Or. Cas. 1024. 
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BHARAT SINGH — DEFENDANT 
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Civil Procedure Code (Act V of 1$03 before amend- 
ment of 1929), O. II, r. 2, O0, XXXIV, rr. 7,8, 10— 
0. II, r.2, object of—Suit for redemption—Plaintiff 
getting preliminary decree—Deposit of. decretal amount 
— Final decree—Possession not given to plaintiff by 
defendant—Suit for mesne profits, if barred, 
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The object of O. II, r. 2, Civil Procedure Code, is the 
prevention of the splitting up of one cause of action 
and not to compel the plaintiff to seek all the remedies 
which he can claim against the same defendanis 
on account of several causes of action in one and 
the same suit. Goswami Gordhan Lalji Maharaj v: 
Bishambhar Nath (1), held overruled by Ram Karan 
Singh v. Nekchhed Ahir (4), referred to. [p. 922, col. 1.) 

Under O. XXXIV, r. 7, Oivil Procedure Code (Act 
V of 1908 before its amendment in 1929), in a suit 
for redemption, if the plaintiff succeeds, the Court 
passes a decree ordering that an account be taken 
of what will be due to the defendant for princi- 
pal and interest onthe mortgage and for his - 
costs of the suit, if any, awarded to him on the : 
day specified in the decree which ordinarily is six ` 
months from the date of the preliminary decree, 
This amount is fixed and the plaintiffis directed 
to pay the same. If the plaintiff pays this amount 
on or before the dats fixed, then the plaintiff 
applies under O. XXXIV, r.8, for the preparation 
of a final decree. The Court when preparing the 
final decree has got to readjust the amount 
finally under O, XXXIV, r. JO and if any legiti- 
mate sums are due to either party, the Court 
makes proper orders and directs the defendant to 
re-transfer the mortgaged property to the plaintiff, 
and if necessary, orders the defendant to put the 
plaintiff in possession thereof, [ibid,] 

There is no provision for- taking into con- 
sideration any mesne profits that might (become 
due to the plaintiff by the failure of the defend- 
ant-mortgagee to deliver possession. If therefore 
the defendant remains in possession of the property 
even after a. decree of the Court directing him to 
deliver possession of the property to the plaintiff 
then the defendant is a trespasser and a fresh cause 
of action accrues to the plaintiff and a suit for 
mesne profits will not be barred by O, II, r, 2 
Civil Procedure Code. Ram Din v. Bhup Singh (2) 
explained, Kashi Parshad v. Bajrang Parshad (3) 
Satyahadi Behare v. Harabati (5), and Rukhmina Bai 
v. Venkatesh (6), explained and distinguished. [p. 
923, col. 1.) 


S. O. A. from a decision of the first Sub- 
ordinate Judge, Saharanpur, dated Feb- 
ruary 28, 1931. 

Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

Mr. K. C. Mukerji, for the Respondent. 

Judgment.—This is a second appeal 
by the plaintiff whose suit was dismissed 
by the Courts below on the ground that it 
was barred by O. II, r.2, Civil Procedure 

Jode. The facts may be briefly stated. It 
appears that the plaintiff brought a previous 
suit for redemption of a mortgage. A 
preliminary decree in the suit was passed 
on February 14, 1927, and the date fixed for 
payment was August 14, 1927. The plaintiff 
deposited the entire amount due under the 
preliminary decree on August 8, 1927, and 
then applied for the preparation of a final 
decree. The final decree itself was prepared 
on November 12, 1927, but possession was 
delivered by the mortgagee on February 17 ; 
1929. The plaintif ihen brought the 
present suit for recovery of mesne profits 
from August 8, 1927 to February 17, 1929, 
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This suit, as we stated before, was dis- 
missed by the Courts below on the ground 
that it was barred by O. II, r. 2, Civil 
Procedure Code. 

The Courts below have relied on three 
cases of this Court: Goswami Gordhan Lalji 
Maharaj v. Bishambhar Nath (1), Ram Dinv. 
Bhup Singh (2), Kashi Parshad v. Bajrang 
Parshad (3). So far as the case reported as 
Goswami Gordhan Lalji Maharaj v. 
Bishambhar Nath (l)is concerned, ib is 
enough to say that that has been definitely 
overruled by the Full Bench case of Ram 
Karan Singh v. Nakchhed Ahir (4). It was 
pointed out therein that the object of O. II, 
r. 2 is the prevention of the splitting up of 
one cause of action and not to compel the 
plaintiff to seek all the remedies which he 
can claim against the same defendants on 
account of several causes of action in one 
and the same suit. It is, therefore, clear 
that if the plaintiff obtained a cause of 
action for the present suit after the final 
decree in the previous suit was passed, then 
there is nothing in O.II,r. 2, which dis- 
entitles him from bringing the present suit. 
Wehave got to decide this case on the 
Code of Civil Procedure, Act V of 1998, 
before its amendment in 1929. Under 
O. XXXIV, r. 7, in a suit for redemption if 
the plaintiff succeeds, the Court shall pass 
a decree ordering that an account be 
taken of what will be due to the defendant 
for principal and interest on the mortgage 
and for his costs of the suit, if any, awarded 
to him on the day specified in the decree 
which ordinarily is six months from the date 
of the preliminary decree. This amount 
is fixed andthe plaintiff is directed to pay 
the same. If the plaintiff pays this amount 
on or before the date fixed, then the plaint- 
iff applies under O. XXXIV,r. 8 for the 
preparation of a final decree. The Court 
when preparing the final decree has got 
to re-adjust the amount finally under 
O. XXXTV, r. 10, and if any legitimate sums 
are due to either party, the Court makes 
proper orders and directs the defendant 
to. re-transfer the mortgaged property tothe 
plaintiff, and if necessary, orders the defend- 
ant to put the plaintiff in possession thereof. 

It would therefore appear that there is 
no provision for taking into consideration 
any mesne profits that might become due 
to the plaintiff by the failure of the 

(i) 109 Ind. Oas 736; 25 A L J 409; 49 A 597; AI 
R 1927 All, 716. 

(2) 30 A 225;5 AL J 192; A W N 1908, 66. 

(3) 30 A 36,4 A LJ 763: A W N1907, 281 


(4) 133 Ind. Cas, 298; (1931) ALJ 673; ATR 1931 
All. 429; Ind. Rul, (1931) All, 618 (F B). 
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defendant-mortgagee to deliver possessio n 
Indeed that question would be outside the 
scope of the enquiry in a mortgage svit 
for redemption. Any amounts that may 
be payable to either ofthe parties before 
the passing of the final decree will, of 
course, be taken into consideratior, but it 
cannot be in the contemplation of the Uourt 
that the defendant-mortgagee will not 
deliver possession of the mortgaged 
property to the plaintiff after the passing of 
the final decree. If therefore the defend- 
ant remains in possession of the property 
even after adecree of the Court directing 
him to deliver possession of the property to 
the plaintiff, then the defendant is a trespasser 
and a fresh cause of action accrues to the 
plaintiff. 

It is contended by the learned Counsel 
for the plaintiff that he is entitled to mesne 
profits from August 8, 1927, the date when 
he deposited the amount fixed by the 
preliminary decree and not from November 
12, 1927, when the final decree was passed. 
Weare of opinion that the relationship of 
a mortgagor and mortgagee  subsisted 
till the passing of the final decree. The 
suits continues up till the passing of the 
final decree and the contractual relation- 
ship between the parties passes from the 
domain of a contract into the region of a 
judgment only after the final decree has 
been passed, and the rights of the parties 
have to be adjusted finally up till that 
date and any amount due toeither party 
ought to be included at the time of the 
passing of the final decree and the plaint- 
iff’s claim for mesne profits up to that date 
will be barred under O.II, r. 2. We are 
therefore of the opinion that the plaintiff is 
entitled to mesne profits from November 12, 
1927, and not from August 8, 1927. 

It now remains to consider certain cases 
which have beencited before us. In Kashi 
Parshad v. Bajrang Parshad (3) Richards, J. 
held thatin a suit for redemption there 
ought to be a complete and final settle- 
ment of all accounts between the mort- 
gagor and the mortgagee right up to the 


-time of actual redemption or sale, as 


the case may be. A mortgagor there- 
fore who has obtained a decree for redemp- 
tion and paidin what was found by the 
decree to be due from him cannot subse- 
quently sue for profits realised by the mort- 
gagee in possession which might and-ought 
to have been taken into account at the time 
of passing the decree. It appears that a 
decree for redemption was obtained oh 
December 17, 1902, but the amount fọr 
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redemption was increased on appeal on 
February 3, 1903. The plaintiff then paid 
what was due according to the latter decree 
and got possession some time in the earlier 
part of 1903. He brought a suit to recover 
certain mesne profits for the- period begin- 
ning from August 1902to March 1903. The 
claim embraced the amount due prior to the 
passing of the decree on February 3, 1903, 
and it is obvious that this should have been 
claimed in the earlier suit. This case 
therefore does notin any way help the 
defendant. In Ram Din v. Bhup Singh (2) 
the plaintiff brought a suit for redemption 
on the allegation that the mortgage was 
satisfied in 1874. The suit was decreed on 
May 13, 1906, without payment. The plaint- 
iff then brought a suit forrecovery of mesne 
profits from 1874. “Ib does not appear from 
the reports as io up to what period exactly 
the claim was made, but it was held that 
the claim was barred by O.II,r.2. Itis 
clear that as inthe earlier suit the mort- 
gagor had alleged that the mortgage- 
money had been paid by the usufruct in 
1874, he should have claimed for surplus 
prcfits from 1874 in the suit itself and his 
subsequent suit was clearly barred. Their 
Lordships said that the right to claim the 
surplus profits is synchronous with the 
right to claim possessionof the mortgaged 
property, and to hold that the cause of action 
for claiming excess collections accrues when 
the mortgage-debt has been satisfied is 
Inconsistent with the principles on which 
the law of redemption is based. In 
Satyabadi Behara v. Harabati (5) the subse- 
quent suit for mesne profits was for the 
period between the date of the tender and 
the date of the delivery of possessicn to the 
mortgagor. The date of the tender was 
not the date of deposit in pursuance of the 
decree but the date when the mortgage- 
money was tendered to the mortgagee 
outside the Court before an institution of the 
suit and it does not appear from the reports 
as to whether delivery of possession was 
made soon after the final decree or even 
before the final decree and that case, there- 
fore, does not help the defendant. In 
Rukhmina Baiv. Venkatesh (6) it appears 
that the subsequent suit for mesne profits 
was for the period from the date of the 
deposit to the date when the mortgagor 
recovered possession of the mortgaged 
property. The date of the deposit was the 
date mentioned in s. 83 of the Transfer of 
Property Act, that is, prior to the institution 


(5) 34.0 223. 
(6) 31 B, 527. 
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of the suitfor redemption. The earlier 
suit was decreed on May 27, 1903 and the 
plaintiffs obtained possession on July 15, 
1903. The claim for mesne profits was 
from the date ofthe deposit under s. 83 to 
July 15, 1903, when the plaintiffs got posses- 
sion of the property. It might, therefore, 
be said that the subsequent suit included 
a short period of about two months after the 
passing of the decree. The attention of 
the learned Judges of the High Court does 
not seem to have been directed to this 
short period and they seem to have con- 
sidered the right of the plaintif to obtain 
mesne profits after the date ofthe deposit 
under s. 83 and in that connection they 
observed thatthe profits derived by the 
mortgagee after a proper tender is made or 
after the amount due has been deposited 
in Court, are profits for which he isto 
account tothe mortgagor in virtue of a 
liability tacked on, so to say, by the statute 
to the .mortgage contract, and as such, a 
claim to them by the mortgagor is one arising’ 
from and connected with his right to redeem 
or recover possession of the property, 
With this observation we are in agreement, 
Moreover, the case was decided under the 
old Transfer of Property Act before the Civil . 
Procedure Code of 1908. 

Under the present Civil Procedure Code 
the suit continues up till the preparation 
of the final decree andan analysis of the 
various provisions to which reference has 
been made in an earlier part of our judg- 
ment shows that a fresh cause of action 
accrues to the plaintiff when the defend- 
ant even afterthe direction contained in 
the final decree refuses to deliver posses- 
sion, and we are therefore of the opinion 
that the plaintiff is entitled to mesne 
profits from November 12, 1927, to February 
17, 1929, because during that period the 
possession of the defendant was that ofa 
trespasser. The Courts below found that 
the mesne profits from August 8, 1927, to 
February 17, 1929, amount to Rs, 266-5-6. 
As we are holding that the plaintiff is 
not entitled to mesne profits from August 
8,1927, but from November 12, 1927, a 
deduction has got to be made and parties 
are agreed before us that after a proper 
deduction, the sum due tothe plaintiff, 
would be Rs. 220. No other point has been 
argued before us. 

The result is that we allow this apreal, 
set aside the decrees of the Courts below, 


and decree the plaintiff's suit for Rs. 220 with 


proportionate costs in all Courts. 
D. ' Appeal allowed. 


a 
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CALCUTTA HIGH COURT 
Oriminal Appeal No. 929 of 1933 
‘February 14, 1934 
GUHA AND NASIM Att, JJ. 
JOGENDRA NATH BANERJEE— 
APPELLANT 
versus 
EMPEROR—Obppositn Party 

Evidence Act (I of 1872), s. 20~—Accused tried 
jointly —Examination of one of them under s. 31?, 
Criminal Procedure Code—Statement clearing himself at 
the expense of the other—Conviction of the other based 


on such statement, if bad—LHxplosive Substances Act 
(VI of 1908), s. 5. 


Where the statement before the Court of a person who. 


was being tried jointly with the accused was a state- 
ment deprecating his own guilt, being a statement 
seeking to clear himself at the expense of the 
accused : 

Held, that the statement could not be taken into 
consideration under s. 30, Evidence Act, or any other 
provision of the law as against the accused and hence 
the conviction based maiùly on the statement of a 
co-accused recorded under s, 342, Oriminal Procedure 
Qode, could not stand, h 

. Messrs. Hiralal Ganguli, Jitendra Mohan 

: Banerjee and Sambhunath Banerjee, for the 
Appellant. 

“Mr. Anil Chandra Roy Choudhury, for 
the Crown. 

Judgment.—The appellant has been 
convicted and sentenced by the learned 
Chief Presidency Magistrate, Calcutta, ex- 
ercising jurisdiction as a Special Magis- 
trate under s. 24, Bengal Act XII of 1932 
for commission of offences under s. 4 (b) 
ands. 5, Explosive Substances Act (Act VI 
of 1908). The offences charged in this case 
and in regard to which evidence was 
placed before the Court were very serious. 
It appearsto be clear that the conviction 
of the appellant is based mainly upon 
the statement of a co-accused Tarapra- 
sanna Ghatak, who has been acquitted by 
the learned Magistrate; reference has been 
made to his statement at different places 
in the judgment recorded by the Magis- 
trate; and it has been treated as evidence 
furnishing corroboration of the most material 
evidence in the case, a note alleged to be 
in the handwriting of the appellant (Ex. 
3 in the case). The learned Magistrate 
in dealing with Ex. 3 has observed that 
there was no escape from the fact that 
Taraprasanna’s statement was fully borne 
out by the fact of the note (Ex. 3) which 
was proved to bein the appellant's hand- 
writing. The statement of the co-accused 
Taraprasanna Ghatak referred to above 
was one under s. 342, Criminal Procedure 


Code, and it appears that what he stated ` 


before the Court was this: 
“My statement to Police may be taken as my 
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statement (Ex, A). Adds—Jogen Banerjee is my 
cousin (Mamato Bhai). He used to visit me re- 
gularly at 56-2, Nimtolla Ghat Street and later 
at 2, Nimtolla Ghat Street. One dey he came 
and told me that he had sent his family to his 
village home and asked me if I could keep a box. 
for him. I have no family. I agreed. Four or 
five days later he brought this box (Ex. 1) and 
left it in my room, in my presence, I asked him 
what it contained: he said “homeopathic books” 
About three months later, a boy came with this 


-note (Ex, 3). Ithink it was Parikshit, but as I had 


not seen him before, I cannot be sure; the note 
asked for return of box through bearer; it was 
from Jogen. I asked if he knew Jogen—he said 
he did not. T refused to return the box to him. 
The boy said Jogen was at Beliaghata. I had a 
suspicion the boy might be a common thief and 
refused to return the box through him and told 
him to send Jogen to me himself. I had no 
work. I used to sell sweets in the Police Gourt 
compound,” i 

The statement of the co-accused before 
the Court, of a person who was being tried 
jointly with the appellant was a statement 
deprecating his own guilt; it was a state- 
ment seeking to clear himself at the ex- 
pense of the appellant and as such, the 
statement could not be taken into con- 
sideration under s. 30, Evidence Act, or 
any other provision of the law as against 
the appellant. The statement of Tara- 
prasanna Ghatak,as an explanation ex- 
culpating himself from his share of the 
offence charged against him, was not evi- 
dence against the appellant jointly tried 
with him as a co-accused. In our judg- 
ment, the conviction of the appellant as 
it stands must be set aside, based mainly 
as it is on the statement of a co-accused 
recorded unders. 342, Criminal Procedure 
Code. 
“As indicated above, we give effect to 
the points raised before us in support of 
the appeal that the statement of Tara- 
prasanna Ghatak, a co-accused not having 
been of a confessional nature, was not 
admissible as against the appellant, and. 
that the appellant was prejudiced by the 
use of the same inthe manner mentioned 
in the judgment of the learned Magistrate 
by whom this case was tried. In the 
events that {have happened, regard being 
had to the fact that Taraprasanna Ghatak 
has been acquitted by the Magistrate, it 
would be open to the prosecution to 
examine him as a wilmess in the case, 
and give such other evidence for the 
purpose of establishing the charge under 
which the appellant was tried and on 
which he is tobe retried. Iu sending the 
case back for aretrial we desire to men- 
tion that it would be satisfactory if the 
accused was made to write out the contents 
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of the note (Ex. 3) in their entirety in 
the presence of the learned Magistrate 
holding the trial, and if such writing was 
sent to a competent handwriting expert 
for examination and opinion for considera- 
tion of the Court. In the result, the con- 
viction of the appellant and the sentence 
passed on him are set aside, and the case 
sent back for re-trial on fresh evidence 
in the light of the observations made in 
this judgment. The appeal is allowed; 
re-trial ordered. 
D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 29 of 1933 
September 24, 1934 
SULAIMAN, C.J. AND RAGHAPAL Sineag, J. 
AJODHIA KALWAR AND aNoTEER 
— DEGREE-HOLDERS— APPELLANTS 
VErSUS 
BALKARAN AND OTHERS — 

J UDGMENT-DEBTORS—RESPONDENTS 


Agra Tenancy Act (ITI of 1926), ss. 3/6), 203, 199 ` 


—Deed specifically granting rights of transfer 
and inheritance—Thekadar or lessee, if can acquire 
such- righis—Lessor full proprietor and rights 
in perpetuity granied by deed—Transaction, if mere 
agricultural lease—Section 159, applieabilizy of— 
Long-term lease falling short of perpetual lease 
—LEffect—Intention of parties. 

Under s. 203, Agra Tenancy Act,if the terms 
of the theka provide otherwise, the provisions as to 
non-transferability or mnon-saleability would be 
wholly inapplicable. It, therefore, follows ,that if 
the deed specifically grants the right of transfer 
and inheritance, such rights are acquired by the 
thekadar orlessee. A ihekadar not being a tenant, 
the prohibition contained in ss. 23 and 24 are not 
applicable to him. [p, 926, col. 2.] 

Where the lessor is admittedly the owner of the 
plots and professesto granta perpetual lease of 
those plots ta the lessee with the right to hold 
on possession generation after generation and the 
right to sell and mortgage the same, and without 
“any right in the lessor to eject the tenants, and 
premium is received as consideration for the 
grant of the perpetual lease, the lease must of 
necessity be a leaseof proprietary interest in land, 
and not merely an agricultural lease for a 
short term. Where the lessor is not the pro- 
prietor of the land, but a mere thekadar or a ten- 
ant-in-chief, or perhaps a mere co-sharer, a 
grant by him, even though ostensibly a per- 
petual lease, may not amount to such lease; but 
where the lessor isthe full proprietor and he for 
consideration grants rights of inheritance and 
transfer to the lesseein perpetuity, it is impos- 
sible to hold that the transaction amounts toa 
mere agricultural lease, which makes the lessee a 
non-occupancy tenant, who can be ejected at wili 
and who acquires no more rights inthe land 
than an ordinary non-occupancy tenant. To hold 
otherwise would mean that an owner of land 
can sell, morfgage or gift away his land, but 
js incompetent to grant a perpetual, lease of it, [idid,] 

Where the primary object of a lease is toconfer 
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rights in perpetuity, both of inheritance and trans- 
fer, and to give full liberty to ths lessees either to 
cultivate the land themselves or to get it culti- 
vated by others, orto build houses or plant groves 
on thesaid land, it is impossible to hold that the 
lease embodies anything other than a lease of 
proprietary rights in the land. Butthis does not 
apply to a case of along-term lease, which falls 
short ofa perpetual lease. In such a case the 
answer will depend on the particular terms of the 
document from which the primary intention of 
the parties willhave to be inferred. Nor can it 
be said that the power of a sole proprietor ta 
grant aperpetual lease of plots belonging to him, 
would be the same where he is not the 
sole owner but is holding oxclusive possession 
of the lands with the consent, express or implied 
of otherco-sharers, [p 926, co], 1] 

Section 199 does not restrict the definition of 
the ihekadarto the particular cass of the grant 
of the right to receive rents or profits, but ap- 
plies to all farmers and other lessees of pro~ 
prietary rights inthe land. |[ibid,] 


$. 


L, P. A. against the judgment of Mr. Jus- 
tice Kendall, in Ex. S. A. No. 753 of 1932, 

Messrs. Mushtag Ahmad, Gadadhar 
Prasad and Shankar Sahai Verma, for the 
Appellants. 

Mr. S. S. Shastry, for the Respondents. 

Judgment.—This is a decree-holder's 
appeal arising out of execution proceedings. 
The decree-holders had obtained a simple 
money decree against the judgment- 
debtors, and in execution of it they attach- 
ed _ -three plots of land kelonging to the 
judgment-debtors, The latter objected that 
they were mere non-oceupancy tenants of 
these plots and their rights were not sale- 
able. ‘The decree-holders’ contention was 
that the judgment-debtors had acquired the 
rights of perpetual lessees under a regis- 
tered document executed by a zamindar 
on September 23, 1927. The first Court 
held thatthe rights of the judgment- 
debtors were not transferable in spite of 
a provision to that effect in the lease, 
The lower Appellate Court came to a con- 
{rary conclusion. Alearned Judge of this 
Court in second appeal has agreed with 
the view of the first Court and has dismiss- 
ed the decree-holder’s application. 

The sole question before us for conside- 
ration is whether, under the terms of this 
particular document, the judgment-debtor 
acquired transferable rights, which can be 
attached and sold, or whether the rights 
possessed by them are not attachable and 
saleable. 

Prior tothe Tenancy Act of 1901 there 
was not any clear restriction on the power 
of the zamindar in granting rights in per- 
petuity to tenanis, But s. 20 of Act ITof 
1901, provided thatthe interests of certain’ 
tenants would not be transferable, and also 
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provided that... 

“the interest of a thekada? is, subject to the 
terms of his lease, heritable, but not transfer- 


able,” ` 

This last mentioned sub-s, (3), with its 
rather ambiguous language, was the 
subject of an interpretation in two cases 
in which slightly different meanings were 
attached to it. Inthe case of Ballabh Das 
v. Murat Narain Singh (1) it was held by 
at least one ofthe Judges that there was 
no prohibition against the transferability 
of the rights of a thekadar, if under the 
terms of the document a right of 
transfer was specifically conferred. Inthe 
case of Majid Husain v. Kurban Ali (2) it 
was held by the Letters Patent Bench affirm- 
ing the decision of a Single Judge of 
this Court that under s. 20 (3) it was not 
open tothe zamindar to create a theka 
with transferable rights. It does not, 
however, appear that although the latter 
case was decideda few days after the 
first, the former decision was cited 
before the Letters Patent Bench. We may 
point out that the decree-holder’s case also 
receives considerable support from the 
observations made in the cases of Raghunath 
Tewari v. Buddhu Ram Tewari (3) and 
Mahesh Narain Singh v. Besheshar Lonia 
4). 
| Ki may be pointed out that the words 
“gubject to the terms of his lease,” in the 
old section were prima facie applicable 
to both “heritable” and “not transferable”, 
as there wasonly one verb “is” in the 
sentence. Ifthelanguage of the corres- 
onding section in the new Tenancy Act 
fad not been changed, we might have felt 
inclined to refer this case to a larger Bench. 
But in the new Tenancy! Act (Act IIL of 
1926) there have been radical changes in 
the provisions so far asa thekadar or a 
lessee of proprietary rights is concerned. 
Under the old Act a thekadar came within 
the definition of a tenant and used to be 
treated as a non-occupancy tenant, In 
s. 3 (6) of the new Act, a tenant excludes 
a thekadar “save as otherwise expressly 
provided by this Act.” It follows that, 
‘unless in the relevant section a thekadar is 
specifically included in the word “tenant”, 
the provisions would be inapplicable to 
him. A separate chapter (Chap. 13) speci- 

(1) 95 Ind. Cas. 1018; 48 A 385; A. IR 1926 


All. 432; 24 A LJ4E9; LR7A 113 & 305 Rev. 
(2) 93 Ind. Oas, 1099; A IR 1926 All, 412; LR7 


A 107 Rev. 
(3) 127 Ind, Oas. 516; AIR 1930 All. 315; 14 R 
15k D 


D 350; Ind, Rul (1930) All. 916. 
(4) 133 Ind Oas. 532; (SIAL J 43% 
491; Ind, Rul. (1931) All. 692; A IR 1931 AlL 534, 
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fically deals with the rights of a thekadar, 
and s. 199 contains the definition of theka- 
dar as being h 
“a farmer or other lessee of'proprietary rights 
in land, and in particular of the rightto receive 
rents or profits.” 
Then s. 203 is very clear in its 
age, and is headed by an exception. 
“Except as may be otherwise provided 
terms of the theka”’ 
which governs the whole section, includ- 
ing the provisions as to the non transfer- 
ability or non-saleability in execution of 
adecree, and non-heritability, unless the 
theka hasbeen given on payment of a pre- 
mium. 


Under s. 203, therefore, there can now be 
no doubt that, if the terms of the theka pro- 
vide otherwise,” the provisions as to non- 
transferability or non-saleability would be 
wholly inapplicable. It, therefore, follows 
that if thedeed specifically grants the 
right of transfer and inheritance, such 
rights are acquired by the thekadar or 
lessee. A thekadar not being a tenant, the 
prohibition contained in ss. 23 and 24 are 
not applicable to him. 

It is strenuously contended on behalf of 
the respondents that even a perpetual 
lease of sir plots would be a mere agricul- 
tural lease, making the lessee an ordi- 
nary agricultural tenant, and would not 
amount to a theka, unless the document 
specifically purports to transfer proprietary 
rights. It seems to usthat where the 
lessor is admittedly the owner of the plots 
and professesto grant a perpetual lease 
of those plots tothe lessee with the right 
to hold on possession, generation after 
generation, and the right to sell and mort- 
gage the same, and without any right in the 
lessor to eject the tenants, and premium is 
received as consideration for the grant of 
the perpetual lease, the lease must of 
necessity bea lease of proprietary interest 
in land, andnot merély an agricultural 
lease for a short term. Where the lessor is 
not the proprietor of the land, for instance, 
he may be a mere thekadar or a tenant-in- 
chief, or perhaps a mere co-sharer, a grant 
by him, even though ostensibly a perpetual 
lease, may not amount to such lease, but 
where the lessor is the full proprietor and 
for consideration grants rights of inheri- 
tance and transfer to the lessee in perpe- 
tuity,itis impossible to hold that the trans- 
action amounts to a mere agricultural 
lease, which makes the lessee a non-occu- 
pancy tenant, who can be ejected at will 
and who acquifes no, more rights in the 


langu- 
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land than an ordinary non-occupancy tenant. 
Tohold otherwise would mean that an 
owner of land can sell, mortgage or gift 
away his land, but is incompetent to grant 
a perpetual lease of it. : 

The present case is particularly strong. 
The document in question recites that the 
lessor isthe full owner of certain plots, 
and on receipt of Rs. 1,000 as ‘premium 
purported to grant a perpetuallease to the 
lessees, giving them the right to hold pos- 
session, generation after generation, and the 
right to sell and mortgage the plots, either to 
cultivate the plots themselvesor to get 
them cultivated by others, to erect houses, 
pucca and kachcha, plant trees of every 
kind, without any rights in the lessor to 
eject them, and to have their names enter- 
ed in the Government papers and the docu- 
ment is called a perpetual lease. There 
can be no doubt that the rights conferred on 
the lessees were much more than mere 
rights of an agricultural non-occupancy 
tenant. In this particular case, the 
primary object of the lease was to confer 
rights in perpetuity, both.of inheritance and 
transfer and to give full liberty to the 
lessees either to cultivate the land them- 
selves orto get it cultivated by others, or 
to build houses or plant groves on the 
said land. It is, in our opinion, impossible 
to hold in this case that the lease embodied 
anything other than a lease of proprietary 
rights in the land. 

It may, in this connection, be pointed 
out that s. 199 does not restrict the defi- 
nition of the thekadar to the particular case 
of the grantofthe right to receive rents 
or profits, but applies to all farmers and 
ae lessees of proprietary rights in the 
and. 

We, therefore, regret that we are unable 
to accept the conclusion of the learned 
Judge of this Court that the judgment- 
debtors acquired no saleable interest in 
these plots at all. We would guard our- 
selves against being understood to lay 
down that the same remarks would apply 
to a caseof a long-termlease, which falls 
short of a perpetual lease. In sucha case 
the ‘answer will depend on the particular 
terms of the document from which the 
primary intention of the parties will have 
to be inferred. Nor should we be under- 
stood to lay down that the power ofa sole 
Proprietor to grant a perpetual lease of 
plots belonging to him, which in this case 
has been assumed and never disputed, 
would be the same where he isnot the sole 
Owner butis holding exclusive posssssion 
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of the lands with the consent, express or 
implied, of other co sharers. No other per- 
son, who can be considered to be a co- 
sharer, is a party to this case, and if any 
such person exists, he will, of course, not 
be bound by this decision. 

The appealisaccordingly allowed, the 
decree of the learned Judge is set aside 
and that of the lower Appellate Court is 
restored with costs. 

D. Appeal allowed. 


MADRAS HIGH COURT 
Special Bench 
Original Petition No. 33 of 1934 
May 4, 1934 
Beastey, C. J., RAMESAM AND 
SUNDARAM CHETTY, Jd. 
COMMISSIONER or INCOME-TAX, 
MADRAS—PETITIONER 
versus 

MADHAVA SIDDHANTA ONNAHINI 

NIDHI, LTD.—Assessen— OPPOSITE Party 

Income Tax Act (XI of 1922), s. 10(2) (iii)—Hzx-~ 
planation—" Recurring ”, meaning of—Mutual Bene- 
fit Soctety, what is. 

In order to satisfy the requirements of 
explanation to s.10 (¢) (iii), Income Tax Act, there 
must be recurring subscriptions paid periodically. 
“ Recurring’ means happening again and again, 
not that which occurs only once. If there is no 
periodical payment there cannot bea Mutual Benefit 
Society. lt isonly if these conditions are tobe 
found that that which is not capital borrowed is to 
be deemed to be capital borrowed. Where the asses- 
sees who are only a banking concern, are not con- 
fined to transactions only with their own members, 
and there is no mutuality and they make their 
ordinary profits and further the shares are to be paid 
for in one lump sum, then itis not capital borrowed 
within themeaning of s. 10 (2) dvi) and theal- 
lowance under s. 10 (2) (iii) cannot be claimed. 
Commissioner of Income Tax, Madras v. Madura 
Hindu Permanent Fund, Lid, (1), distinguished. ij 

Mr. M. Patanjali Sastri, for the Commis- 
sioner of Income Tax. 

Messrs. K. B. Krishnaswamy Ayyanyar 
and N. Srinivasa Iyengar, for the Opposite 
Party. 


Beasley, C. J.—The assessees are a 
limited Company registered under the 
Indian Companies Act with an authorised 
capital of Rs. 3,00,000 divided into 12,000 
shares of Rs. 25 each. The subscribed and 
paid-up capital on November 30, 1932, was 
Rs. 2,47,475 in 9,899 shares, The objects of 
the company as set out in its Memorandum 
and Articles of Association are—(1) to 
enable share-holders to save money, (2) 
to grant loans on jewels, landed property, 
Government promissory notes and other 
approved securities (3), to receive fixed 
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deposıts from the public on such terms and 
conditions as may befixed by the ma- 
naging committee from time to time; (4) 
to make premanent provision for payment 
ofa grant in aid to the Sriman Madhava 
Siddhanta Onnahini Sabha, (5) to do all 
such othér things as are „incidental or 
conducive tothe attainment of the above 
objects. 

The important articles of Association 
are Art. 2 (b) which provides that the 
full amount of capital due on a share is 
to be paid in one lumpsum, Art. 5 (a) 
which provides thatthe paid-up capital 
of the share-holders is to carry guaranteed 
interest at the rate of 6 per cent. per 
annum, Art. 5 (b) which provides that the 
net income earned:by the company after 
deducting. the costs of establishment, the 
other. incidental charges ‘and the interest 
payable under Art. 5 (a) is to be treated 
asthe Nidhi’s profits for the year, Art. 6 
(b) which provides that a share-holder may 
with the sanction of the Directors, transfer 
the whole of his paid-up capital on any 
particular share or shares to any other 
person and Art. 7 (a) according to which 
the share-holder or his heirand legal 
representative or his registered nominee 
is entitled to withdraw the whole or any 
part of his share capital after giving six 
months’ previous notice, and in such a 
case the share-holder is to be paid also 
the interest accrued onthe share capital 
up to the date of withdrawal, Article 19 
authorises the company to receive deposits 
from the public and Art. 20 to give loans 
both to the share-holders and non-share- 
holders. 

The repondents claim that an amount of 
Rs. 16,569 whichiis the guaranteed interest 
paid to their share-holderson the paid- 
up share capital according to Art. 5 (a) is 
not liable to be assessed to income-tax by 
reason of s. 10 (2) (iit) Income Tax Act. 
Section 10 (1) provides that the tax shall be 
payable by an assessee under the head ‘busi- 
ness’, in respect of the profits or gains of 
any business carried on by him, and sub- 
s, (2) that such profits or gains shall be 
computed after making the following 
allowances, namely, inter alia (3) in respect 
of capital borrowed for the.purposes of 
the business; where the payment of 
interest thereon is notin any way dependent 
on the earning of profits the amount of 
interest paid. The respondents contend 
that the paid-up capital which carried 
interest is capital borrowed for the purpose 
gf the business, the interest payable upon 
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it not being in any way dependent on 
the earning of profits. Hence they claim 
that thissum of Bs. 16,569, the interest 
upon that borrowed capital, must be deduct- 
ed from the profits and gains of the busi- 
ness. In support of the respondents’ case, 
reliance was placed upon Commissioner of 
Income-tax Madras v. Madura Hindu 
Permanent Fund, Ltd. (1), a decision upon 
an income-tax reference of a Bench con- 
sisting of five Judges. It is contended 
that the facts of the present case are 
indistinguishable from the facts there. In 
my view that decision cannot be applied 
to this case as the facts are clearly distin- 
guishable. There, the assessee company 
was a Mutual Benefit Society although it 

“had not been prescribed. It was; like the 
respondent company here, incorporated as a 
limited company under the Indian Com< 
panies Act of 1822. Ithad its capital 
contributed by “A” and “B” class subs- 
cribers at the rate of Re. 1 per mensem 
per share. 

The subscribers in “A” class paid their 
subscriptions for 45 months and those in 
“B” class for 84 months. As soon as an 
“A” class subscriber had paid Rs. 45 for one 
share in that manner, his account in so far 


as that particular share concerned, was 
closed and he was paid off with a sum 
of Rs. .50. A “B” class subscriber 


was paid off at the end of 8! months 
with Rs. 102-8-0. The amount of Rs. 5 
and Rs, 18-8-0 thus paid out to “A” 
and “B” class subscribers in excess of 
their subscriptions to the Fund were called 
“guaranteed interest.” Although the rules 
of the Fund made provision for deposits 
and loans by and to non-subscribers or 
co-operative societies, in fact allthe tran- 
saclions of the Fund were with its own 
members. The members of the Fund 
subscribed the capital and the subscribed 
capital was lent to them. A sum of Rs. 
68,000 odd was in the year of account 
distributed by the Fund in the shape of 
guaranteed interest to the “A” and “B” 
class subscribers and the Fund claimed 
to be entitled to deduct that sum from its 
total income during the year of account, 
It was held that this guaranteed interest 
was interest on capital borrowed for the 
purpose of the Fund's business within 
the meaning of s. 10 (iii), Income Tax Act, 
that its payment was not in any way 
dependent on the earning of profits and 

(1) 118 Ind. Cas. §94; A I R 1933 Mad. 347; 56 M 
415; 61 M LJ 280; 37 LW 379; (1933) M WN 296; 
Ind Rul. (1933) Mad, 348 (F B). 
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that the Fund was entitled to claim a. 
deduction in respect of the amount dis~ 
tributed as guaranteed interest. 

It was also held that the Fund was a 
Mutual Benefit Society with a fluctuating 
capital dependent entirely upon the amount 
subscribed by its members and the re- 
payment of subscriptions plus guaranteed 
interest to the members and that the 
subscriptions, though called share capital, 
were not really so, nor were they capital 
borrowed for the purpose of ‘the business 
as that capital is ordinarily understood, 
this being shown by the explanation to 
s. 10 (2) (iii), Income Tax Act. Itis clear 
upon an examination of the answers given 
to the questions referred that they were 
based entirely upon a construction of the 
latter explanation. This was a Mutual 
Benefit Society; the subscriptions were re- 
curring and were paid periodically by 
the shareholders or subscribers, and as such, 
«were deemed to be capital borrowed within 
the meaning of s. 10 (2) (iti). It was 
contended there on behalf of the assessees 
that this was not really share capital at 
all but subscription. capital. raised by re- 
curring subscriptions paid periodically by 
share holders. In déaling with this contention 
on p. 427 I say: 

“Ia my opinion, although these subscriptions are 
called share capital, they are not really so as that 
description is understood in its ordinary sense; nor 
is this capital borrowed for the purpose of the 
business as that capital is ordinarily understood. 
lt is something different from both. That this is 
so and that the legislature recognized the dis- 
tinction is clearly shown by the explanation to 
s. 10 (2) 444), Income Tax Act, where recurring sub- 
scriptions paid periodically by share holders or 
subscribers in such Mutual Benefit Societies as 
may be prescribed are to be “deemed” to be 
capital borrowed within'the meaning of s. 10 (2) 
(iii). If it is to be deemed to be capital borrowed, 
then it is not really capital borrowed but is for 
‘the purpose of the Indian Oompanies Act, to be 
so considered, The fact that no Mutual Benefit 
Societies have as- yet been prescribed may be due 
to various causes with which we are not really 
here concerned. What we are concerned with is 
the apparent intention of the legislature to rə- 
cognize an association of persons not having share 
capital, but borrowing and lending from and to 
themselves for the mutual benefit of themselves. 
This borrowing is to be deemed to be a borrowing 
of capital.” 

The facts of the present case are very 
different. The respondents are not a Mutual 
Benefit Society but are an ordinary bank- 
ing concern. They are not confined to 
transactions only with their own members, 
There is no mutuality and they make their 
.ordinary protits. The shares are to be paid 
for one lump sum; andto my mind this is 
an all important distinguishing feature. 
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In order to satisfy thé requirements of 
the explanation to s. 10 (2) (iii), there 
must be recurring subscriptions paid per- 
iodically. “Recurring” means a happening 
again and again—not that which occurs 
only once. There is here no periodical pay- 
ment and this is not a Mutual Benefit 
Society. It is only if these conditions are 
to.be found that that which is not capital 
borrowed is to be deemed to be capital bor- 
rowed. This capital then clearly cannot be 
given that description and unless it 
is capital borrowed the allowance 
claimed under s. 10 (2) (iii) cannot be 
permissible. Not being capital borrowed, 
the question as to whether the interest 
thereon is or ig not in any way dependent 
on the earning of the profits does ‘not 
arise. The answer to the question referred 
must therefore be in the negative. The 
Commissioner of Income-tax will get Rs. 
250 costs. Í 
Ramesam, J.—I agree. 
` Sundaram Chetty, J.—I agree. 
a/D. Questions answered. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 503 
of 1933 
September 21, 1934 
KENDALL, J. 
TARA PRASAD SINGH AND anoTHur— 
PLAINTIFFS—A PPLICANTS 
VETSUS 
RAJA SINGH AND OIHERS - DEFENDANTS— 
OPPOSITE PARTY 

Arbitration— Arbitrators arriving at a decision but 
not signing award—One of them changing his mind 
and not signing it—Misconduct, if constituted—Civil 
Procedwre Code (Act V of 1908), Sch. II, para, 15. 

The failure of oneof several arbitrators to sign 
an award may have a different effect in different 
cases, but if one of the arbitrators withdraws 
from thearbitration altogether and refuses to co- 
operate with his colleagues, and they nevertheless 
proceed to give an award without his help, that must 
amount to misconduct. But if the arbitrators had 
arrived ata decision but merely waited to sign the 
award, and in the interval between the decision and 
the signing of the award, one ofthem changed his 
mind and refused to sign it, it does not necessarily 
follow that the arbitrators have been guilty of mis- 
conduct in framing the award and filing it in Court. 

C. R. App. against an order of the Second 
Additional ‘Munsif, Azamgarh, dated 
May 11, 1933. i 

Mr. N. Upadhiya for Mr. K. L. Misra, 
for the Applicants. 

Messrs. Shambhu Prasad for 
Prasad Sinha, for the Opposite Party. 

Judgment.—Mr. Upadhiya who hold» 
the brief: of Mr. Kanhaiya Lal Misra, 


Shiva 
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Counsel for the applicant, appeared befor 
I signed my first order, and I have allowed 
the case to be argued on the merits. 

_This is an application for the revision of 
an order of the Additional Munsif of 
Azamgarh dismissing an objection to an 
award made by certain arbitrators. The 
facts are given in the order of the learned 
Additional Munsif: The objection has been 
made on the ground that one of the three 
arbitrators who had been appointed by the 
parties refused to sign the award. It was 
indeed stated on behalf of the applicant 
that he had not taken any part in the 
arbitration proceedings. The Court hag 
found as a fact that all the arbitrators had 
arrived at a decision with respect to the 
subject-matter of dispute, that they waited 
to give the award in the hopa that the 
parties might compromise, and then, when 
there was no compromise, one of the 
arbitrators refused to sign the award and 
filed his resignation. After considering the 
matter the Court has found that this did 
not amount to misconduct on the part of the 
arbitrator. 

It has been argued by Mr. Upadhiya on 
behalf of the applicant that an important 
question of law is raised here and that 
there is considerable conflict of opinion 
about it, namely, whether the absenee of the 
signature of one of several arbitrators 
would vitiate an, award. In support 
this contention he has referred me to the 
cases of Nand Ram v. Fakir Chand (1), 
Ramdas Sahu v. Judagi Lohar (2) and 
Ramesh Chandra Dhar v. Karunamoyi Dutt 
(3). ‘There are other decisions of other 
Courts to which, however, I did not wish him 
to refer me, as on a point of this kind the 
authority of the Allahabad High Court 
would seem to be sufficient. It was certain- 
ly held in the case of Nand Ram vy, Fakir 
Chand (1) that the presence of all tho 
arbitrators at all the meetings was necessary; 
and especially at the last meeting when 
the final act of arbitration is done. Con- 
sequently, where three arbitrators were 
appointed and one subsequently refused to 
act and withdrew from the arbitration, then 
in-spite of the fact that the reference had 
provided for a decision by a majority of 
the arbitrators, it was held that the Court 
could not pass a decree on the award of 
the arbitrators who remained after the 
resignation of the one. This is a decision of 
two Judges dated 1885, 

(1) 7 A 523; A W N 1885, 139 

(2) 107 Ind. Cas, 532; AIR 
40 Pat, 8 

\ 


i 1928 Pat, 231;1L 1 
(3) 33 O 498 at p.501 
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On the other hand thére 1a a later Bench 
decision, the case of Ra ‘Sundar Tewari 
v. Kulwanti (4) dated 1892 in which it was 
decided that where on of several arbitrators 
had agreed to an award but wilfully 
refueed to sign it, it was held that though 
the absence of his signature was a legal 
flaw, the Court vas justified in affirming 
the award, 

It appears tr, me that the failure of one 
of several arb‘trators to sign an award may 
have a differnt effect in different cases, but 
ihat if one, of the arbitrators withdraws 
from the arbitration altogether and refuses 
to co-opevate with his colleagues, and they 
nevertheless proceed to give an award 
without his help, that must amount to 
misconduct. But if,as has been found to 
have been the case here, the arbitrators 
had arrived at a decision but merely waited 
to sign the award, and in the interval 
betweem the decision and the ‘signing of- 
the award, one of thera changed his mind 
and refused to sign it, it does not necessarily 
follow that the arbitrators have been 
guilty of misconduct in framing the award 
and filing it in Court. The trial Court has 
considered the matter carefully and has 
come tothe conclusion that there has been 
no misconduct. If this decision was 
obviously wreng in law, the result would 
have been that in accepting the award 
and basing a decree on it the Court would 
have been exercising a jurisdiction with 
which it is not vested by law. If, on the 
other hand, the decision is not obviously 
wrong in lawand has been arrived at after 
a judicial consideration of the circumstances, 
ib cannot be said that the Court has acted 
without jurisdiction, ‘and no application 
under s. 115, Civil Procedure Code, willlie. 
The application, therefore, is dismissed with 


costs. s 
N. Application dismissed. 
cee Ind. Cas. 499; 20A L J 392; A. IR 1922 





CALCUTTA HIGH COURT 
Civil Appeals Nos. 1911 to 1913 of 1931 
May 10, 1934 
NASIM ALI, J. 
JASODA KUMAR ROY CHOUDHURY 
AND OTHERS—APPELLANTS 
versus 
ABDUL RAHAMAN AND oTrHERs— 
RESPONDENTS. 
Bengal Tenaney Act (VIII of 1985), 48-0 
Proviso (1), cl. (2) and 188 us amended in 1923— Effect, 
tf retrospeciive— Applicability of s, 188° to suit for 
ejectment of under-raiyat whose term has expired. 
Section 480, Bengal Tenagcy Act, has not 


se, 
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been made retrospective expressly, The rights 
acquired by the landlords under the old law 
have not been touched by s. 483-0. Where, 
therefore, an under-raiyaii lease is determined 
and the person holding such leasehas ceasedto be 
an under-raiyat when the new Act came into force, 
s. 48-O proviso (1), el. (2), does not protect him from 
being ejected by the landlord who bas acquired that 
right under the old law. 

Section 188 does not govern a suit by a landlerd 
to eject the under-raiyat on the expiry of his term. 
Such an under-raiyat, being a trespasser, such a suit 
arises under the general law and not under the Ben- 
gal Tenancy Act. Lachmi Lal v. Ganesh Chamar 
(2), referred to. 

Ap. against the appellate decrees of the 
Sub-Judge, Tippera, dated January 27, 
1931, 

Mr. Bhagirath Chandra 
Appellants. 


Judgment.—These three appeals arise 
out of three suits for ejectment. The 
plaintifis’.case in all the suits is that the 


Das, for the 


defendants held the disputed lands 
as under-raiyats under the plaintiffs, 
that the terms of the under-ratyate 
leases expired, that the defendants 


were therefore not entitled to remain in 
possession of the lands after the expiration 
of the terms of the leases. The defence 
in all the suits was that though the terms 
of their under-raiyati leases had expired, 
the defendants were entitled to remain on 
the land by virtue of the provisions of 
s. 48-C ofthe new Bengal Tenancy Act. In S. 
A. No. 1911 arising out of Suit No. 63 there 
was another objection on behalf of the 
defendants that the suit for ejectment was 
not maintainable as all the landlords had 
not joined inthe suit. The Courts below 
have concurred in dismissing the suit, 
Hence the present appeal by the plaintiffs. 
Ti has been found by the Courts below 
that the terms of the under-raiyati leases 
expired before the Bengal Tenancy (Amerid- 
ment) Act of 1928 came into operation. 
There cannot be any doubt therefore that 
before the new Act came into operation, 
the defendants were trespassers on the 
land and that the plaintiffs had acquired 
the right to eject the defendants from the 
disputed land. Now the question is whether 
the defendants acquried a new right under 
the amending Act of 1928, or, in other words, 
whether the plaintiffs’ existing right to 
eject these defendants from the dispuled 
land was taken away by the amending 
Act. The provisionsofs. 48-C, so far as 
they are relevant to the matter under 


consideration, are as follows: 

“An under- raiyat shall, subject to the provisions 
of this Act, be liable to ejectment on the ground 
hat the terms of his lease bas expired when he 
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holds the land under a writien lease, provided that 
an under-raiyat shall not be liable to ejectment on 
the grounds that the term of his lease has expired 
if tbe under-raiyat has been in possession of his 
land for a continuous period of 12 years, whether 
before or after, or partly before and partly after the 
commencement of the Bengal Tenancy (Amend- 
ment) Act of 1928 or has a homestead thereon.” 

In the present case the defendants have 
been found to be in possession of the land 
for a continuous period of 12 years partly 
before. and partly after the Bengal 
Tenancy (Amendment) Act came into, 
operation. The question therefore is whe- 
ther under these circumstances the defendants 
are entitled to the benefit of the proviso. 
Tt seems to me that they are not, because 
the proviso definitely lays down that they 
must be under-raiyats when the new Act 
came into operation. The defendants’ 
under-raiyati right came to an end before 
the new Act came into operation. They 
could not therefore he considered as undere 
raiyats at the time when the new Act came 
into force. Consequently the proviso im 
terms would not apply to them. Again 
before the new Act came into operation, 
the landlords acquired the right to eject 
these defendants. Under s. 6, cl. (e), General 
Clauses Act (Act X of 1897 and 8.8, cl. 9, 
Bengal General Clauses Act of 1899) whic 
have codified the well-established rules of 
construction relating to the retrospective 
operation of Statutes in England, any right 
accrued under a repealed enactment cannot 
be affected by a repealing enactment 
unless a diferent intention appears in the 
repealing enactment., This intention may 
be either express or implied. There is no 
doubt that s. 48-C has not been made 
retrospective expressly. 

Again proviso (Ò cl. 2 of that section 
does not justify the contention that by 
necessary intendment of the repealing 
enactment the provisions of s. 48-C are to 
be applied retrospectively. Therfore in my 
judgment the right acquired by the land- 
lords under ihe old Jaw, that is, the existing 
right to eject the defendants has nob been 
touched by s. 48-C, Bengal Tenancy Act. This 
view is not inconsistent with the observa- 
tions of the Chief Justice in the case of 
Jiban Krishna v. Abdul Kader (1), ab p. 


697*, namely, that 

“the case contemplated by the old s. 49, cl. (a) and 
new s. 48-O,cl (c) will require to be decided upon 
other lines,” i 
inasmuch as those observations are con- 


(1) 143 Ind. Gas. 164; A I R 1933 Gal. 435; 600 
1037; 37 O W N 689; Ind. Rul. (1933) Cal, 3:6; 67 01 
J 477. 

*Page of 37 O W N.-|Ha.] 
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fined to the case of a written under- 
raiyati lease for a definite term expiring 
after the commencement of the new Act. 
In this case, as already observed, the 
term of the lease expired before the new 
Act came into operation. The position 
would be different if the under-raiyati 
lease expired after the new Act came into 
operation, as in that case on the date 
the Act came into operation, the defendants 
would be under-raiyats and consequently 
they would be entitled to get the benefit of 
the proviso to s. 48-(:, The defendants are 
‘therefore liable to be ejected on the 
‘ground that they -are now trespassers on 


the land in suit. In S. A. No. 1911 an- 
‘other objection was taken by the 
defendants that the suit was not 


maintainable inasmuch the entire body of 
the landlords did not bring the suit, 
or, in other words, s. 188, Benga] Tenancy 
Act is a bar to the present suit. Section 188, 
“Bengal Tenancy Act, lays down: 

“Where two or mcre persons are joint landlords, 
anything which the landlord is under this Act 
reguired or authorized to be must be done either 
by both or all thore persons acting together 


-or by an agent authorized to act on behalf of both or 
all of them.” 


Therefore it is clear that it must be shown 
that the institution of this suit is required or 
authorized by the Bengal Tenancy Act. As 
stated above the defendants’ are mere 
‘trespassers on the, land. A suit for eject- 
ing a trespasser is not a suit which is 
authorized by the Bengal Tenancy Act. 
The right to bring such a suit arises under 
ithe general law. Consequently s. 188 would 
‘ot apply to a suit for ejecting a trespasser: 
see Lachmi Lal v. Ganesh Chamar (2). The 
next question for consideration in this 
appeal, that isin S. A. No. 1911 is whether 
“the plaintiffs are entitled to claim khas 
possession of the 16 annas share of the 
-holding in suit. It has been found by the 
Courts below that by the kabuliyat, Ex.(a), the 
shares of plaintiffs Nos. 1 to3 were re-setiled 
with the defendants after the expiration of 
the terms of the Jease. Mr. Das appear- 
ing on behalf of the appellants contended 
that the kabuliyat, Ex. (1), simply shows 
.the settlement of the share of plaintiff 
No. 1. In view ofthe findings of the Courts 
below I am not prepared to hold that the 
share of plaintiff No. 1 only wasre setiled by 
Ex. A. Plaintiffs Nos. 1 to 3 therefore will not 
be entitled to get any relief in this suit, 

The result therefore is that S, A. No. 
1911 is allowed in part and the suit out 


(2) 140 Ind. Cas. 14; A I R 1932 Pat, 259: 13 P L 
T 132; Ind Rul (1932) Pat, 289. 
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of which the said appeal arises is decreed 
in part. The plaintiffs in the said suit other 
than plaintiffs Ncs. 1 to3 will geta decree for 
joint possession to the extent of their shares 
along with the defendants in that suit. 
The other two appeals, that is, S` A. Nos, 
1912 and 1913 are also allowed. The 
judgments and decrees cf the Courts 
below are set aside and the suits out of 
which those appeals arise are decreed in 
full. The plaintiffs in all the appeals will 
get their costs in the trial Court as well 
as inthe lower Appellate Court. There 
will be no order for costs so far as these 
second appeals are concerned as the res- 
pondents have not appeared in any of these 
appeals. 
D, Appeals allowed. 


re 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 75 of 1934 
October 23, 1934 
Bennet, J. 

BABU LAL AND ANOTABR— APPLICANTS 
VETSUS 


x HUKAM SINGH AND ANDTHER— 


RESFONDENTS. 

Civil Procedure Code (Act V of 1908), O XXI, 
Tr, 125 tadded by Allahabad High Court)— Dispute 
between decree-holder and his shahnas— Execution 
Court, if has jurisdiction.to adjudicate on such dis- 
pute— Limitation Act (1X of 1908), Seh. I, Arts, 7, 102 
—Shahna, if a labourer—Suit by shahna for wages— 
Limitation for suit, : 

There is no provision in O. XX, r.: 125, Civil 
Procedure Code, added by the Allahabad High 
Court or in any other part of O. XXI, for 


„the execution Court to adjudicate on a dispute 


between the decree-holder 
In the absence of such a 
Court bas no 


and his  skahnas. 
provision an execution 
jurisdiction to adjudicate on such 


A shahma who is merely employed to watch crops 


„and tosee that they are not taken away, cannot be 


described as a labourer. Consequently, a shahna in 
suing for his wages comes under Art, 102, Limitation 
Act, andthe periodis three years from the time 


C. R. App. from a decision of the Judge, 
Small Oause Court, Khurja, Distriet Bulanda 
shahr, dated September 5, 1933. 

Mr. Chandra Bhan Agarwala, for the 
Applicants, 


Mr. K.N. Gupta, for the Opposite Parties. 


Judgment.—Thisis an application -in 
Civil Revision by the defendants against a 
decree of a Small Cause Court passed in 
favour of the plaintifis-respondents, The 
plaintiffs were appointed -as shahnas to 


‘take charge of certain crops which -had 


been attached -by the defendants in execu- 


‘tion of their simple money -decree. The 
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a claimed that they had only paid 
ts. 7-8 and that there was a dispute between 
them and the defendant as to the period for 
which they had worked and the present 
claim was brought under the orders of the 
execution. Court. The lower Court has 
decreed the claim for Rs. 48: 

One of the grounds taken is that the 
suit was not maintainable in the Small 
Cause Court and that the matter should 
have: been.determined by the execution 
Court. Learned Counsel referred to 
O. XXI, r. 125, under which it is stated that 
the attaching officer gives- a certificate to 
a shahna stating the number of days he 
has served and the amount due to him and 
the shahna presents this certificate to the 
execution Court and the amount shall be 
paid to him in the presence of the presiding 
Judge. There is no provision in this rule 
orin any other part of O. XXI, for the 
execution Court to adjudicate ona dispute 
between the decree-holder and his shahnas. 
In the absence. of- such a provision al 
consider that an execution Court would 
have no jurisdiction to adjudicate on such a 
dispute and that the suit was correctly 
brought on the regular side. The ob jection 
therefore is groundless. 
* The next objection was that the suit 

‘was time-barred. The suit was brought 
within.three years’ perioi of limitation but 
the contention is that one year would apply. 
Learned’ Counsel argued that the shahnas 
came under Art. 7 ofthe First Schedule of 
the Limitation Act as “labourers”, He 
referred. toa definition of ‘labourer’ in a 
very- ancient dictionary of 1864 by 
Wharton. That dictioniry states that 


‘Jabourers are servants in husbandry or ° 


manufactures. The contention is that they 
are servants in husbandary. No doubt the 
shahnas were engaged to watch the crops 
but Ido not consider that . watching crops 
can be said to be a part of husbandry. 
Learned Counsel for the respondents 
refers to Morgan v. The London General 
Omnibus Company (1) where the 
question was before the Court of Appeal as 
to whether a bus conductor was a labourer 
and it was held that he was not as he 
was not engaged in muinnal labour. I 
consider that a shahna’ who is merely 
employed to watch crops and to see that 
‘they are not taken away, cannot be described 
as a labourer. That beingso it appears to 
me thata shahnain suing for his wages 
comes under Art. 102 “For wages not other- 
Q) (1883) 18 QBD £32; 53LJQB 353 51L T 
213; 32 W R 759; 48 J-P 803, ; - 
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wise expressly provided for by this schedule” 
and the period is three years from the time 
when the charges accrued. Tae suit, ihere- 
fore, is within the period of limitation, 

No other point was argued. For these 
reasons I dismiss this Civil Revision with 
costs. 

N. Revision dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 175 of 1934 
June 12, 1934 
S.C. Gnose, J. 
TROILOKYA NATH GHOSE— 
PETITIONER 

versus 
JAJNESWAR PAL AND otaERs— 
OPPOSITE PARTIES 

Evidence Act (I of 1872), s. 92—Bengal Tenancy.Act 
(VIII of 1885), s. 48-H, 26-F—Deed purporting to be 
lease executed by occupancy tenant and registered 
under s 48-H, Bengal Tenancy det—Landlord, if 
precluded from showing real character of transaction 
—Landlord, if entitled to apply under s. 26-F on the 
ground that transaction is sale, h 

Where a tenant of an occupancy holding executes a 
lease by means of a patta which is registered under 
s. 48-H, Bengal Tenancy Act, the landlord is not 
precluded by s. 9?, Evidence Act, from giving evidence 
to show that the real transaction isnot a lease buta 
sale, the landlord not being a party to the deed. 

In such acase the document being a lease it is not 
open tothe landlord to treatit as a transfer, by sale 
and to apply for re-transfer under s, 26-F, Bengal 
Tenancy Act. 

©. R. from the decision of the Second 
Court Munsif, Narail, in Miscellaneous 
Case No. 242 of 1933. 

Mr. Sures Chandra Sen, for 
tioner. 

Mr. Hemendra Chandra Sen, for the Op- 
posite Parties. 4 | 

Judgment.—The petitioner in this 
Rule is a co-sharer landlord of an occu- 
pancy holding of which opposite party No. 3 
is a tenant. The holding comprises a hom- 
ested and some tenanted lands. It ap- 
pears thatthe opposite party No. 3 Fatik 
Chandra Pal executed a lease by a patta 
in favour of opposite parties Nos. 1 and 2. 
This was registered under s. 48-H, Bengal 
Tenancy Act. Thereupon, on receipt of a 
notice, the petitioner filed an application 
under s. 26-F, Bengal Tenancy Act, alleging 
that the aforesaid lease was merely a 
colourable transaction, the real transac- 
tion being an out and out sale. The learn- 


the Peti- 


-ed Munsif held that under s. 92, Evidence 


Act, the petitioner was not entitled to give 
evidence to show that the transaction 
purported to be a lease and was in reality 
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an out and out sale, and further 
that the lease being registered under 
s. 48-H, the petitioner was not entitled ‘to 
‘apply to re-purchase under s, 26-F. Against 
that decision the present Rule has been 
obtained. 

Since the petitioner was no party to the 
paita, s. 92, Evidence Act, is not abar 
to his giving evidence to show that the 
real transaction was not a lease. But 
the real point is whether on this plea he 
is entitled to apply under s. 26-F. As 
between the parties to the transaction it 
was a lease which was duly registered 
unders. 48-H. So faras the opposite 
party No.3 is concerned, he still stands 
in the position ofa tenant vis-a-vis the 
petitioner and his  co-sharer landlords. 
They are still entitled to sue him for rent. 
Jf there has been an abandonment, that 
isa different matter. But the document, 
being a lease it will not be open to the 
Petitioner to treat it asa transfer by sale 
and to apply for re-transfer under s. 26- 
E. Bengal Tenancy Act. The Rule is 


discharged with costs; hearing fee one 
gold mohur, 


D, Rule discharged. 


eel 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 546 . 
of 1934 
October 22, 1934 
KENDALL, J. 
GORAKH NATH AND ỌTHERS— 
APPELLANTS 


VETSUS 
EMPEROR turovce RAMJ[AWAN 
MUNNI LAL—Rzespoxpent 

Criminal trial—Accomplice, evidence of—Independ- 
ent evidence—Necessity of, for conviction—Circeum- 
stantial evidence, tf suficient. 

The evidence of accomplices is always 
suspicion and their statements should only be ac- 
cepted if there is independent testimony of them 
which affecte the accused by connecting or tending 
to connect them with thecrime. The independent 
evidence need not be direct evidence—it is sufficient 
ifit is merely circumstantial evidence—but there must 
be such evidence, andik must be reliable. King v. 
Baskerville (1), relied on. [p. 937, cols. 1 & 2.] 

Cr. R. App. from an older of the Sessions 
Judge, Fatehpur, dated June 26, 1934. 

Messrs. Kumuda Prasad and Ram Narain 
Verma, for the Appellants. 

Mr. S. M. Misra, for the Respondent. 

The Government Advocate, for the Crown. 

Judgment—Of the’ three appellants 
Baijnath hae been convicted of offences 
under ss. 380 and 414, Indian Penal Code, 


open to 
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and sentenced to two years’ rigorous im- 
prisonment under each. The other two 
appellants, Gorakh Nath and Sarju Singh 
have been convicted vf offences under 
s. 414 and sentenced to two years’ rigorous 
imprisonment, and all the three appellants 
have also been convicted under s. 120-B, 
Indian Penal Code, and sentenced to two 
years’ rigorous imprisonment under this 
section as well. The sentences are all con- 
current. . 

The case for the prosecution is that Baij- 
nath stole a package of Rs. 1,800 in Govern- 
ment currency notes from the safe of one 
Sat Narain, who is the local agent at 
Bindki, Fatehpur District, for the firm of 
Ramjiawan Munni lal of Oaleutta. The 
moles were missed soon after they were 
taken, and Baijnath, on whom suspicion 
fell, made two confessions in the presence 
of some witnesses but retracted them. He 
afterwards dug up the notes from a field 
and gave some of them to Gorakh Nath, 
the appellant, and some to Babu Lal, a 
witness, who says that he handed them over 
to Sarju Singh, appellant. Such in a very 
brief form is the story of the offence which 
has been held to be proved by the Sessiong. 
Judge. The evidence is, however, compli- 
cated, and the judgment, though very full,- 
contains a good deal of unnecessary matter, . 

The case for the prosecution falls na- 
turally into two parts: firstly, the circum- 
stances relating to the theft ofthe notes and 
ihe way in which suspicion fell on Baij- 
nath, and secondly, the production of the 
notes by Baijnath in the presence ‘of Gos 
rakh Nath and Babu Lal, who is said to 
have handed them over to Sarju Singh. 
The first part is supported by the state- 
ments of witnesses who appear to have 
been reliable and whose evidence has not 
been shaken in cross-examination. The 
second part largely rests on the evidence 
of Babu Lal, who, as I shall show, must be 
regarded practically as an accomplice, so 
that his evidence has to be scrutinised ex- 
tremely carefully in every detail and cor- _ 
roborated in such a way as to prove not 
only that the offences were committed but 
that each of the present appellants took 
part in them or some of them. 

Sat Narain, who is really the complainant 
made a statement to the following effect:—. 

On January 8, 1934, about 7 or 8 e.m. 
he put notes to the value of Rs. 1,840 in 
his iron safe. Of these Rs. 1,800 were 
done up in one bundle. When he put 
the notes away, Raja Ram, his ‘munib,' 
Baijnath, the appellant, and Deokumar 
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Chaubey were present. Deokumar, liké 
Baijnath had come to Bindki on business 
and had been staying at Sat Narain's 
shop for about two months, The iron safe 
itself was shut by a padlock, which has a 
single lock. There is, however, an inner 
lock to the safe, and the key of that was 
put in a separate box, and this box was 
also locked. Thekey of the padlock of the 
safe and that of the wooden box were tied 
to the ‘janeo’ which Sat Narain was wear- 
ing, and this he explains was his ordinary 
practice, After locking the money away 
Sat Narain went to sleep on what is called 
the ‘gaddi’ of hisshop, and Baijnath and 
Deokumar also went to sleep there. Next 
morning Sat Narain and Deokumar went 
to the bazar leaving Baijnath alone in the 
shop. Atabout 3 p.m. Sat Narain return- 
ed; and as he wanted to get money out of 
the safe, he searched for his keys, but 
found that they had disappeared from his 
janeo. He ordered a search and attended 
to other business. He evidently at first 
did not suspect that anything had been 
taken out of thesafe. At about8 p.m. how- 
ever, he sent for a ‘mistri’ to break it open 
and then he found that the bundle contain- 
ing Rs. 1,800 in notes had disappeared, 
whereas all the other money and valuables 
in the safe remained intact. Baijnath was 
present when the safe was broken open. 
On realising his loss Sat Narain consulted 
Sheobalak, a military pensioner, who lives 
on the premises and appears to be a man of 
character and respectability. Sheobalak 
took up the enquiry, and after he with Sat 
Narain, Deokumar, Baijnath and Raja 
Ram Munib had gone to the upper story 
he pointed out that the money must have 
been taken by someone in the shop, and 
recommended whoever had taken to return 
it, otherwise there would be trouble with 
the Police. Sheobalak appears to have 
suspected Baijnath, who at first denied 
having taken the notes, so that the others 
left him on the upper story with Raja Ram 
‘munib’ for a time. Presently Raja Ram 
called Sheobalak back. From this stage 
the story is taken up by Sheobalak. He 
says that he went back to the shop, when 
Baijnath fell at his feet and confessed that 
he had made a great mistake and promised 
to hand over the notes to Sheobalak, but 
implored him not to go tothe Police. In 
answer to an enquiry he further confessed 
that he had put the notes in the shop of 
Jaidayal Madangopal. Raja Ram, the 
‘munib,’ it should be mentioned, was pre- 
sent when Baijnath made his confession, 
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and went along with the other two. When 
they arrived at the ‘kothri’ outside the gate 
of Jaidayal Madangopal they found that 
Sarju Singh, the appellant, and Babu Lal 
were taking food inside. They appeared 
to be surprised, but both came out to meet 
the visitors and then all went in together. 
Sheobalak told Sarju Singh and Babu Lal 
what had happened, and Baijnath caught 
Sarju Singh by the hand and took him 
aside and said something to him which the 
others could not overhear. Sarju Singh, 
however, told Baijnath to give back the 
notes if he had taken them. On this Baij- 
nath denied that he had taken the notes. 
Sheobalak said that he must pay the money 
or go to the Police. After a good deal of 
hesitation Baijnath asked Sheobalak to 
wait for five minutes and went to talk with 
Sarju Singh aguin. However, nothing 
came of it, and Sheobalak took him towards 
the ‘thana’ accompanied by Sat Narain 
and Raja Ram. When they reached the 
‘thana’ Baijnath said that he had handed 
the notes over to Girdhari in the firm of 
Baldeo Prasad Debi Dayal; and the party 
therefore, proceeded to that shop. But 
Girdhari denied that he had to do anything 
with the notes Raja Ram and Sheobalak 
again started to take Baijnath tc the 
thana. On the way they met Gorakh Nath, 
Constable, the appellant, who asked them 
to hand over Baijnath to him for half an 
hour, assuring them that within that period 
he would return with him and the notes for 
Rs. 1,800. Sheobalak was very unwilling 
to doso but on Gorakh Nath swearing anoath 
to the effect that he would bring Baijnath 
and the notes, he allowed Gorakh Nath 
to go away with Baijnath. At the end of 
an hour, when Gorakh Nath did not 
return, Sheobalak again went to the ‘thana’; 
and Gorakh Nath coming out told him 
that the “work was complete” and that he 
should wait for another half hour. Sheo- 
balak came away, and again after waiting 
fruitlessly for an hour went to the ‘thana’, 
It was now about 1 or 24. mM. He learnt 
that Gorakh Nath was no longer at the 
‘thana’, so he went back to his room. 
Before sunrise Sat Narain and Raja Ram 
came to enquire as to progress, and Sheo- 
balak told them what had happened, and 
asked them to go to the Post Office to find 
out if any Benares man had sent an in- 
sured letter or money order. As he was 
wailing in the verandah, however, Sheo- 
balak saw a man ina green ‘chadar’ going 
to the Post Office, and suspecting that it 
was Baijnath he went after him and met 
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him near the Post Office. He recognised 

1m as Baijnath and tried to catch him ; 
but Baijnath ran away towards the ‘thana’ 
leaving his ‘chadar’ in Sheobalak’s hands. 
The latter pursued Baijnath who was stop- 
ped, and asked him where he had been 
all the night. Baijnath replied that he 
had been in the bungalow of the Sub- 
Inspector. He also said he didnot know 
Gorakh Nath, Sheobalak then spoke to 
the Sub-Inspector and reported the story. 
When he named Gorakh Nath, the Sub- 
Inspector did not wish this to be recorded, 
because he was a constable ; but Sheobalak 
insisted. As Gorakh Nath had gone out 
they waited for his return. He returned 
at about 104.m. Gorakh Nath denied all 
knowledge ; but when Sheobalak repeated 
his story, he ‘hung down his head and stood 
silent.’ The report was then written in 
full by the Sub-[nspector at Gorakh Nath’s 
dictation, and is Ex. A on the record. It 
is easy to understand from the above how 
it came to be dictated by Sheobalak, and 
not by Sat Narain, the victim of the theft. 
Sheobalak also explained that he was 
afraid that Baijnath would make a report 
against him, as in fact he had done. It 
will be seen that the report accuses Baij- 
nath of the theft, and also accuses Gorakh 
Nath of failing to fulfil his promise to 
bring Baijnath and the money to him, but 
it does not in terms suggest that Gorakh 
Nath himself had been a party to the 
theft or the concealment of the notes, nor 
does it make any complaint against Sarju 
Singh. Nor, indeed, does there seem to have 
been any reason why Sarju Singh should 
have been suspected by Sheobalak at that 
stage. 

The statement of Sheobalak isa very 
circumstantial one, and it ig supported by 
the persons mentioned in it, except of 
course the appellants. Sat Narain and 
Raja Ram especially have made long 
statements, and all these three witnesses 
were subjected to long and searching cross- 
examination without however being shaken 
in any material respect. It should be 
mentioned that the cross-examination of 
Sat Narain does not challenge either the 
story about the loss of the notes or the 
confessions of Baijnath, and although the 
defence attempted to show that Sat Narain 
could not have been in possession of such 
a sum as Rs. 1,800 they utterly failed to 
do so. Ii appears, therefore, that implicit 
reliance is placed on the statements of these 
witnesses. 

I wil] now pass on to the second part 
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of the case. Babu Lalisa “munib' in the 
shop of Jaidayal Madangopal, and works 
under Sarju Singh, the appellant, whe is 
the head ‘munib’ of the firm. His state- 
ment is to the following effect : 

About five months before his statement, 
that isto say, about January 9, he and 
Sarju Singh were taking food in the ‘kothri’ 
when Sheobalak. Raja Ram and Baijnath 
came there, and then he gives a descrip- 
tion of what happened very much to the 
same effect as Skeobalak’s. He mentions 
that Sarju Singh and Baijnath had some 
conversation apart and that Baijnath 
said “I have taken but Iwould not return 
to the salas,” and that Sarju recommended 
him to return the notes. It was about 9 
or 9-30 P. m., when Sheobalak and others 
left, and a little later Ram Prasad ‘palladar’ 
called out from the gate and Sarju Singh 
told him to go and bring Gorakh Nath 
on an urgent matter. Ram Prasad came 
back from Gorakh Nath with an excuse; 
but Sarju Singh againsent a message that 
he would get Gorakh Nath to get some 
money. About 2 a. m. Sarju Singh 
awakened Babu Lal, who found Baij- 
nath and Gorakh Nath sitting on Sarju 
Singh’s cot. Sarju Singh told Babu Lal 
to go with Gorakh Nath and Baijnath and 
to bring what. they made over to him to 
Sarju Singh. So Babu Lal went off with 
the other two to afield at the back of the 
‘thana’ and there after some search Baij- 
nath dug up the earth and took out a 
bundle of notes tied up in a piece of clòth. 
Gorakh Nath and Baijnath then sat dowa 
and began to divide the notes, and Baij- 
nath handed Rs. },000 to Gorakh Nath and 
offered the rest to Babu Lal, who at first 
refused, saying that they were stolen pro- 
perty, but Gorakh Nath said “take the 
notes, as he had spoken to Sarju Singh 
about them.” Babu Lal, then took the 
notes—which he did not count and Baij- 
nath and Gorakh Nath went off to the 
‘thana’ while Babu Lal went to the go- 
down, the gate of which was opened by 
Ram Prasad. Sarju Singh was lying on 
a cot. He was said to have a boil on his 
testicles which prevented him from walk- 
ing and Babu Lal made over the notes to 
Sarju Singh, who wanted Babu Jal to 
keep them; but when he refused, Ram 
Prasad was persuaded to do so, Ram 
Prasad Palladar made a statement which 
supports Babu Lal to some extent, that 
is to say, he deposed to taking a message 
to Gorakh Nath and to hearing Sarju 
Singh tell Babu Lal to go with Gorakh 
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Nath and Baijnath and to give what they 
made over to him. He also states that at 
about 24. M. Babu Lal came alone, and 
that after he had handed over the notes 
to Sarju Singh, the latter made Ram 
Prasad take them and keep them for two 
or three days, after which he took them 
back again. 

Now it is quite clear that the statements 
of Babu Lal, and in a lesser degree that 
of Ram Prasad, are open to grave suspicion. 
Supporting the story of the conspiracy be- 
tween Baijnath, Sarju Singh and Gorakh 
Nath to be true, it is in the highest 
degree improbable that they should have 
taken two others as confederates without 
any object in doing so and without hand- 
ing over any of the money to them. Such 
‘a course would only increase the number 
of conspirators and the danger of discovery. 
Tt was quite unnecessary for Babu Lal to 
go with the other two in order to bring 
notes toSarju Singh. Either Gorakh Nath 
or Baijnath could have done this; and 
if Sarju Singh was afraid of keeping the 
notes and therefore handed them over for 
a few days to Ram Prasad, why should 
he arrange to have them handed over 
to himself at all. Therefore, either 
the statements are wholly untrue, or 
both Babu Lal and Ram Prasad were 
members of the conspiracy to a ‘far 
greater extent than they have admitted, 
and have concealed a part of the story. 
The evidence of an accomplice is always 
open to suspicion; and I agree with the 
learned Counsel for the appellants that 
ihe statements of these two witnesses must 
be regarded in this light, that is to say, 
they are open tosuspicion as the statements 
of accomplices, and they are also open to 
further suspicion on the ground that they 
undoubtedly do not state the whole truth, 
because they conceal the part that Babu Lal 
and Ram Prasad themselves had in the 
conspiracy. 

The Sessions Judge has summed up the 
evidence against the three appellants 
separately on the last three pages of his 
judgment, or rather he has stated the 
facts proved by the prosecution; but he has 
not particularised the evidence by which 
these facts are said to have been proved. 
For some of his facts he appears to have 
relied solely on the statements of Babu 
Laland Ram Prasad. For the reasons I 
have given, however, these statements 
should only be accepted if there is indepen- 
dent testimony of them which affects the 
accused by connecting or tending to connect 


GORAKH NATH V. EMPEROR 


937 
them with the crime. The independent 
evidence need not be direct evidence—it is 
sufficient if it is merely circumstantial 
evidence - but there must be such evidence, 
and of course it must be reliable. It 
may be said that the statement of Babu 
Lal plus the statements of Ram Prasad 
is more valuable’ than the statement of 
either of them alone; but the evidence of 
both together is not sufficient for the con- 
viction of any of the appellants. For these 
principlesI rely on the judgment of Lord 
Reading in the case of King v. Baskerville 
(1). It appears, therefore, that the case 
against each of the appellants stands as 
follows:— 

Baij Nath has been proved to have heen 
present when Sat Narain putaway the 
notes in the safe. He slept  that- night 
in the same room with Sat Narain, who 
had the two necessary keys concealed on 
his person, When Sat Narain went out 
early next morning, he left Baijnath alone 
in the shop.” Sometime before3 p.m. the 
keys had disappeared from Sat Narain’s 
‘janeo’. The notes were taken from the 
safe between § p.m. on the night of 
January 8 and about the same hour on 
January 9, when the safe was broken open. 
The circumstances pointto the conclusion 
that they were abstracted in a hurry, for 
the packet containing Rs. 1,800 which was 
compact, easy to remove and easy to 
conceal, was taken, whereas the rest of the 
cash, notes and valuables of the safe 
were left alone. Baijuath twice confessed 
to having taken the notes, before wit- 
nesses whose testimony has been believed 
and is, to the best of my judgment, 
unimpeachable. His conduct, as described 
by Sat Narain, Sheobalak and Raja Ram, 
subsequent tothe confessions was strongly 
suggestive of guilt. His defence was that 
he had a quarrel with Sat Narain, Raja 
Ram and others, because they wanted to 
cheat his master at Benares about the 
price of flax; and that Sheobalak accused 
him falsely because Sheobalak had joined 
Sat Narain ‘and others in cheating 
Baijnath with the result that Baijnath had 
made a report about this at the ‘thana’ 
on the morningof January 10, It is a fact 
that Baijnath did make a report at the 
thana about the assault, but from the 
narrative given above it is easy to see that 
this was merely a piece of ‘peshbandi’. 
The evidence against Baijnath, therefore, 
appears to be quite sufficient to establish 


(1) (1916) 2 K B 65°; 86 LJ KB 28; 115 L T 453; 
80 J P 446; 60 S J 696, 
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his guilt as regards the offence under 
s. 380 without the statements of Babu Lal 
and Ram Prasad. 

The case against Gorakh Nath is that he 
was sent for, in the first place, by Sarju 
Singh, and as a result of this, he accosted 
Sheobalak and Raja Ram as they were 
taking Baijnath to the thanaand asked to 
be allowed to take the latter away for half 
an hour. Instead of keeping Baijnath for 
half an hour, he kept him for the greater 
part of ihe night and, if Babu Lal is to be 
believed, he went with Baijnath and Babu 
Lal to the field from which Baijnath 
produced the notes and took away Re. 1,C00 
in notes from Baijnath. For this part of 
the story, that isto say, his going to Sarju 
Singh both before he had taken away 
Baijnath and on the second occasion when 
he went with Baijnath to dig the notes out 
of the field, we have to rely on the 
statements of Babu Lal and Ram Prasad. 
If these are to be believed, they establish 
against him that he assisted Baijnath in 
disposing of property which he knew 
to be stolen. The question for me to decide 
in appeal is whether the evidence of 
Sheobalak and Raja Ram is sufficient 
corroboration of the statements of Babu 
Lal and Ram Prasad. Sheobalak and Raja 
Ram both say that, when Gorakh Nath 
met them taking Baijnath to the thana, he 
begged ihem to hand over Baijnath to 
him for half an hour and promised to return 
Baijnath at the end of that time with the 
notes of Rs. 1,800 and that he swore a great 
and very offensive oath to this effect. 
Sheobalak has also stated, that, when he 
met Gorakh Nath on the first occasion of 
his going tothe thana after this, Gorakh 
Nath came out and told him that the work 
was complete and asked him to wait for 
another half an hour, and that when 
Sheobalak again went to the thana an hour 
later, Gorakh Nath was no longer there. 
Finally, Sheobalak testified that on the 
following morning, when Gorakh Nath had 
returned from his tour of the villages, he 
showed great confusion in the presence of 
the Sub-Inspector when Sheobalak made his 
report. This evidence proves clearly that 
Gorakh Nath brought pressureto bear on 
Baijnath in private and that hehad told 
Sheobalak in the presence of Raja Ram 
that he would restore Rs, 1,800. It may 
be questioned how Gorakh Nath intended 
to restore Rs. 1,800 if he had any dishonest 
intention, but the answer appears to be 
that he had no intention of restoring the 
money. This evidence, that is to say, the 


RAMANUJA AYYANGAR V, V. S GOPALAN 


15210 


statements of Sheobalek and Raja Ram, is 
good evidence, and it proves circumstances 
that show Gorakh Nath’s complicity with 
Baijnath in the disposal of the stolen 
property, and I am, therefore, of opinion 
that the Judge was right in convicting 
Gorakh Nath. 

As regards Sarju Singh, however, there ig 
no corroborating evidence of any value. 
It has only been proved by reliable wit- 
nesses that he told Baijnath to restore the 
notes if he had taken them. He cannot be 
convicted solely on the direct evidence of 
Babu Lal and Ram Prasad. 

The final result then is that the appeals 
of Baijnath and Gorakh Nath are dismissed 
and that the appeal of Sarju Singh is 
allowed, his conviction and sentence are set 
aside, and he should be released at once. 

N. Appeal dismissed, = 


MADRAS HIGH COURT 
Civil Revision Petition No. 987 of 1933 
February 9, 1934 


RameEsam, J. 
RAMANUJA AYYANGAR— 
PETITIONER 

versus f 
V. S. GOPALAN AND ANOTHER— 
REPONDENTS 


Civil Procedure Code (Act V of 1909), 0. XXXIII, 
r. 1— Pauper’, definition of—Possession of mortgage 
right, effect of. 

It cannot be laid down asan abstract proposition 
of law that in every case where the plaintiff has 
got a mortgage or a similar claim he cannot be 
regarded as a pauper, This is a question which 
depends upon the circumstances of the particular 
case. Sundarathammal v. Paramaswami Asari (2), 
Lal Chand v. Pisto (3), followed. Kapil Deo Singh 
v. Ram Rikha Singh (1), referred to. 

Petition under s. 115 of Act V of 1908, 
praying the High Court to revise the 
order of the Court of the District Munsif 
of Tiruvarur, dated February 24, 1938, and 
made in O. P. No. 39 of 1932. 

Mr. N. Muthuswamy Ayyar, for the Peti- 
tioner. 

Mr. S. Ramaswamy Ayyangar, for the 
Respondents. 

Judgment.—In this case the present 
two respondents who are brothers were 
allowed to sue as paupers in the Court 
below. The 4th respondent in the lower 
Court (present petitioner) has filed this 
Revision Petition. Mr. Muthuswami Ayyar 
who appeared for the petitioner here 
argued that as it appears from the evi- 
dence of the present lst respondent that 
the respondents are entitled to a certain 
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mortgage on which they have already 
filed a suit in the Mayavaram Court for 
Rs. 600 odd, they should not be considered 
to be paupers. The court-fee required 
for this suit is more than Rs. 20). It 
is clear that the plaintiffs have no-other 
property besides the claim on the above 
mortgage in the Mayavaram Court. In 
that Oourt they were allowed to sue as 
paupers. Mr. Muthuswami Ayyar relies 
on the decision in Kapil Deo Singh v. 
Ram Rikha Singh (1), where it was held 
that in a suit for redemption if it can 
be shown that the plaintiff can raise 
money on his equity of redemption he 
cannot be allowed to sue as a pauper. 
I’ agree. But until it is shown that 
he ean raise money, I think it follows 
that he is a pauper. The plaintiff has 
formally to say that he is unable toraise 
money on the equity of redemption. It 
may be that defendant by his cross- 
examination of the plaintiff may show 
that money can beraised. It all depends 
upon the circumstances of each case and 
it cannot be laid down as an abstract 
proposition that in every case where the 
plaintif has got a mortgage or a silmilar 
claim he cannot be regarded as a pauper. 
This is what my brother Walsh, J. says 
in Sundarathammal v. Paramaswami Asari 
(2). The learned Judge says 

“Tt is mot, to my mind, so much a question 
whether they have this power in the abstract, but 
whether in the concrete circumstances of this case 
they could succeed in raising anything substantial 
by exercising it”. 

The same remarks apply to some extent 
to’ another case cited by Mr. Muthuswami 
Jyor Lal Chand v. Pisto (3). I agree with 
the learned Judge who decided the latter 
case (Harrison, J.) when he says that 
ornaments in the possession of a lady or 
fixed deposit 1eceipts must be regarded 
as means of raising money for filing suits, 
because it is well-known that those things 
are easily convertible into money. Buta 
mortgage claim for Rs. 600 is not such 
a’ clear matter. Whether that suit is 
going to be decreed or not, and whether 
if it is decreed, money can be realised 
seeing that immovable properties have 
considerably fallen in value in these days 
are problems which have got to be con- 
sidered in deciding whether the mortgage 
claim can be considered as a means of 


(1) 8 Ind. Cas. 484; 33 A 237;7 AL J 1191. 
(2) 146 Ind. Cas. 566; 65 M L J 781; 6 R M 287; 
ATR 1933 Mad. 883; 38 L W £65, 
*(3)_ 110 Ind, Cas. 122; A I R 1928 Lah. 271; 29 
P LR 229; 10 L Ud 189, 
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raising money. And it is also a ques- 
tion whether anybody will lend money on 
the basis of a man being merely possess- 
ed of such aright. The District Munsif 
is of opinion thatthe present respondents 
must be regarded as paupers. The facts 
brought before me are not such as to en- 
able me to say that his conclusion is wrong 
and his discretion was erroneously exer- 
cised, ; 

1 dismiss this Civil Revision Petition with . 
costs. - i 

A. Petition dismissed. 


ALLAHABAD HIGH COURT 
Second Oivil Appéal No. 130 of 1931 
September 7, 1934 
SULAIMAN, C.J. AND RACHAPAL SINGH, J. 
SUDAMA RAT AND 0OTHERS— DEFENDANTS 
—AFPELLANTS 

versus : 
Babu BISHESHAR PRASAD AND 0THERS— 
PLAINTIFES —RESPONDENTS ; 

Abatement—Appeal pending in Court without 
jurisdiction to entertain it—Question of abatement, if 
arises —Limitation Act (IX of 1908), ss, 14, 5, 3— 
S. 14, if applies to appeals—Defence not pleading bar 
of limetatton—A ppeal filed out of time—Duty of Court 
to dismiss it in the absence of sufficient cause under 
s. 5. 

The question of abatement can only arise when the 
appeal is pending in 8 Court which has jurisdiction 
to entertain it. Where the Judge had no juris- 
diction to hear anappeal in his Court, it will be 
deemed, for the purpose of deciding the question of 
abatement, that no appeal had been pending in his 
Court. [p. 940, col. 2.] 

Section 14 of the Limitation Act is nob applicable 
to appeals. But under s. 5 of the Limitation Act 
it is competent toa Court to admit an appeal after 
the expiry of the period of limitation if the appellant 
satisfies the Court that he had sufficient cause for not 
perferringan appeal within the prescribed time. 
Where an appeal is filed out of time it is open to the 
Oourét toadmitit on being -satisfied that the appel- 
lanthad shown good cause for not iling the appeal 
within the time allowed by law. It is the duty of the 
Court to see that .an appeal which had not been 
filed within time should be dismissed even if the 
defence did not take up sucha plea unless sufficient 
cause was shown by the appellant for its admission 
under the provisions of s. 5. [p. 941, col. 1.] 


S.-C. A. from the decision of the District 
Judge of Ghazipur, dated October 17, 1930. 
Mr. Haribans Sahai, for the Appellants, 

Mr. K. Varma, for the Respondents, 

Judgment.—This is a defendants’ second 
appeal arising out of a suit for ejectment, 

The plaintiffs sued the defendants for 
ejectment under the provisions of s. 58 of 
the old Agra Tenancy Act of 1901. The 
case set up by the plaintiffs was that the 
two plots in „suit were their sir and_that 
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the defendants had been holding them as 
their sub-tenants. On the refusal of the 
defendants to vacate the plots, the plaint- 
iffs instituted their suit. 

The defendants pleaded that the relation- 
ship of landlord and tenant did not exist 
and that they themselves were the proprie- 
tors of the two plots. ° 

The learned Assistant Collector found 
that the plaintifis were the owners of the 
plots in suit and that. the defendants were 
holding them as trespassers. In his opinion, 
a trespasser could not be ejected under the 
provisions of s. 58 of the old Tenancy Act 
of 1801. Ele, therefore, dismissed the suit. 

The plaintiffs preferr ed an appeal against 
the decision of the Assistant Collector to the 
Court of the Commissioner. During the 
pendency of the appeal in his Court, Bindra 
Rae, one of the respondents, died. More 
than 90 days after his death, an applica- 
tion was made by the plaintiffs to the Com- 
missioner praying that as Bindra Rae had 
died, the names of his legal representatives 

‘should be brought on record. No objection 
was taken by the respondents that as the 
application had been made more than 
90 days after the death of Bindra Rae it 
could not be entertained. Eventually, the 
Commissioner held that he had no jurisdic- 
tion to hear the appeal as a question of 
proprietary title was inovlved in the case. 
He returned the appeal to the plaintiffs for 
presentation to the Court having jurisdic- 
tion to entertain it. 

The plaintiff-appellants presentée1 their 
appeal tothe District Judge, Along with 
the appeal an application was made. pray- 
ing that the time spent in carrying on pro- 
ceedings in the Court of the Commissioner 
under a bona fide belief that the appeal 
Jay in that Court ‘should be excluded in 
computing the period of limitation. . It 
appears that the Office Report made on this 
appeal was that it had been presented 
within time. 

It would appear that when the appeal 
came up for hearing before the learned 
District Judge, the plea that the appeal 
had been filed in Court after the expiry of 
the period of limitation was not taken up 
specifically. On the other hand a prelimin- 
ary objection to the hearing of the appeal 
was taken by the respondents that the 
appeal had abated because no application 
had been made to the Commissioner to 
bring on record the names of ihe legal 
representatives of Bindra Rae within a 
period of 90. days of his death. | The learned 
District Judge repelled this objection. He 
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held that as the respondents had not taken 
his objection in the Court of the Commis- 
sioner, when he ordered on the application 
of the plaintifis that the names of Bindra 
Rae’s legal representatives should be 
brought on record, they could not be permit- 
i to raise this plea in the appeal before 

im. 

The learned District Judge held that the 
plaintiffs were entitled to a decree for 
ejectment against the defendants. The 
appeal was decreed. The defendants have 
come up to this Court in second appeal. 

The plea about the abatement of appeal 
raised on behalf of the defendant- appellants 
has no force. The Commissioner in whose 
Court the appeal of the plaintiffs had been 
filed held that he had no jurisdiction to 
entertain it. So, there can be no questiou 
of abatement. The question of abatement 
can only arise when the appeal is pending 
ina Court which has jurisdiction to entertain 
it. 

In the case before us the appeal was 
properly filed only when it was presented 
te the Court of the learned District Judge 
who had jurisdiction to entertain it. In 
view of the fact that the Commissioner had 
no jurisdiction to hear the appeal it will 
be deemed, for the purpose of deciding the 
question of abatement, that no appeal had 
been pending in his Court. Now, when the 
appeal was filed in the Court of the 
District Judge, Bindra Rae had already 
died. So, there could be no question of an 
abatement of the appeal. When before 
filing an appeal, a respondent dies,. then 
all that the appellant can dois to inform 
the Court the names of the legal. represen- 
tatives of the deceased respondent and to 
ask that their names be brought on record. 

Jn the case before us, the “real question 
for the determination, before the appeal 
could be heard on merits, was whether the 
appeal had been presented in the Court of 
the learned District Judge within time. 
The suit was decided by the trial Court 
on April 9, 1929. Admitted], the appeal 
was filed in the Court of the - District 
Judge long after the period of 30 days 
within which it should have been presented. 
The Office of the learned District Judge 
made a wrong note to the effect that the 
appeal was filed within time. We have 
already mentioned that when the appeal 
was presented it was accompanied by an 
application by the appellants in which it 
was prayed that the period during which 
the appeal. had been prosecuted in the 
Court of the Commissioner should be ex 
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cluded in computing the period of limita- 
tion. It is possible that the Office of the 
District Judge may have thought that the 
appellants were entitled to exclude the 
aforesaid period under the provisions 
of s. 14, of the Indian Limitation Act. But 
it does not appearthat any order was 
parsed by the learned District Judge on 
this point. 

_ Section 14 of the Indian Limitation Act 
is not applicable to appeals. But under 
8.5 ofthe Indian Limitation Act, it is com- 
petent to a Cotiré to admit an appeal after 
the expiry of the period of limitation if the 
appellant satisfied the Court that he had 
sufficient cause for not preferring an appeal 
within the prescribed time. When the 
appellants presented their appeal to the 
District Judge, it was open to him to admit 
it, having regard to the provisions of s, 5, 
on being satisfied that the appellants had 
shown good cause for not filing the appeal 
within the time allowed by law. Now, we 
find that this aspect of the case was not at all 
considered by the lower Appellate Court. 
Very probably, the point was not raised 
‘before the learned Judge, but having 
regard to the provisions of s. 3 of the 
Indian Limitation Act, it was the duty of 
the Court to see that an appeal which had 
not been filed within time should be dis- 
missed even if the defence did not take up 
such a plea unless sufficient cause was 
shown by the appellant for its admission 
under the provisions of s. 5. 

In our opinion, it is necessary that the case 
‘should be sent back to the -lower Appellate 
Court for consideration of the question 
whether it is a fit case in which having 
regard to all the circumstances, it should 
give the benefit of s. 5 of the Indian 
Limitation Act to the appellants. We 
accordingly remand the case to the lower 
Appellate Court with directions that it should 
readmit the appeal on its original number 
and permit the appellants to make an 
application under s. 5 of th: Limitation 
Act. The respondents willbe given an 
opportunity to.put in their objections. The 
lower Appellate Court will then decide 
-whether sufficient cause for th» admission 
of the appeal though filed beyond time has 
been made out by the appellants. Ifit finds 
this point in the affirmative, then it will re- 
hear the appeal and dispose of it accord- 
ing tolaw. The appellants will be entitled 
to a refund of the court-fee paid in this 
Court. As the appellants in this Court 
never raised the point on which the case 
is being remanded, we direct that both 
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parties should bear their own costs in 


this Court. . 
N. Case remanded. 


—_ 


RANGOON HIGH COURT 
h Full Bench 
Oivil Reference No. 4 of 1934 
June 13, 1934 
PAGE, C.J., Bagutzy, Ba U, Leacn AND 
Mackney, JJ. 
In re A. A. R. CHETTYAR FIRM—AssEssEE 
VETSUS 
Tas COMMISSIONER OF INCOME- 
TAX, BURMA 

Income Tax Act (XI of 1922), ss, 28, 30, 31, 32— 
Determination of penalty under s. 28 (1)— Discretion 
of Income Tax Officer—Right of assessee to be heard 
— Evidence, object of—Income-tux, 

The maximum penalty which can be imposed 
under s. 28 (J), Income Tax Act is determined by 
ascertaining the difference between the amount of 
the taxon the income set out in the false return 
and the amount of the taxon the incomein respect 
of which the assessment has been made. In re The 
Commissioner of Income-tax, Burma v. A. A. R. 


Chettyar Firm (1), approved. 


Whether a penalty ought to be imposed, and 
if so, the amount of the penalty, are matters that, 
subject to ss, 30 to 32, lie within the discretion of 
the Income-tax Officer, and upon these questions 
the assessees are entitled to be heard. In such an 
enquiry evidence adduced by the assessee purporting 
to disclose the real income of the assessee is relevant 
and admissible, not for the purpose of varying or 
affecting the adsessment made for the purpose of 
imposing the tax under the Act, but in order to 
show either that no penalty ought to be imposed 
or that the amount of the penalty ought to be 
less than the maximum prescribed under s, 28. 
In re Commissioner of Income-tax, Burma v. A. A, 
R. Chettyar Firm (1), K.M. O. Chettyar Firm ‘v, 
Commissioner oj Income-tax, Burma (2), Emperor v. 
Hoosenally & Co. (3), referred to. 

Mr. Foucar, for the Assessee. 

Mr. A. Eggar, Government Advocate, for 
the Crown. ` 


Page, C. J.—The question propounded is 
“Whether the amount of the penalty imposedin 
this case has been properly computed, having re- 
gard to the provisions of s. 22 of the Income Tax 
cb. 

The material facts are as follows :— 

For the purpose of assessment to income- 
tax for the year 1930-31 the assessees, who 
carryon business a8 money-lenders at 
Maubin, returned their assessable income 
at Rs. 6,310. The Income-tax Officer being 
satisfied “that the accounts produced did 
not contain the whole of the assessees’ 
money-lending transactions, and that the 
assessees had other accounts which were 
not produced” assessed their income at 
Rs. 75,892 under s. 23 (4) of the Act. The 
assessment at that figure is now finaland 
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conclusive. Thereafter prcceedings were 
taken under s. 23 (1) of the Act for the 


purpose of imposing a penalty upon the 
assebsees, 


Section 28 (1) rans as follows :— 

“If the Income-tax Officer, the Assistant Com- 
missioner or the Commissioner, in the course of 
any proceedings under this Act is satisfied thatan 
assessee has concealed the particulars of his income 
or has deliberately furnished inaccurate particulars 
of such income, and has thereby, returned it below 
its real amount, he may direct that the assessee 
shall, in addition to the income-tax payable by him, 
pay by way of penalty a sum not exceeding the 
amount of the income-tax which would have been 
avoided if the income so returned by the asscssee 
had been accepted as the correct income.” 

Now, under s. 28 (3) 

“No order shall be made under sub-s (1) or sub- 
8. (2), unless, the assessee or partner, as the case 
may be, has been heard, or has been given a reason- 
able opportunity of being heard.” 


At an inquiry held pursuant to s. 28 (3) 
the assessees ‘‘produced the accounts pre- 
viously concealed, and the Income-tax 
Officer found that according to these books 
the assessees’ income was Rs, 37,526" and 
imposed a penalty of Rs. 7,125-12-0 on the 
assessees, being “the difference between the 
tax on the income declared by the asses- 
sees and the tax on the income on which 
the assessment was made.” On appeal 
the Assistant Commissioner gave credit to 
the assessees in respect of a further sum 
of Rs. 11,499, and reduced the amount of 
the penalty to Rs, 6,582-9-0, the penalty 
imposed “representing the difference be- 
tween the tax due on the assessed income 
Rs. 75,892 and the tax due on Rs. 17,809.” 
The order of the Assistant Commissioner 
was confirmed by the Commissioner. In 
these circumstances’ the assessees contend 
that the maximum penalty which could 
have been imposed under s. 28 (1) was 
the difference between the tax on Rs, 6,310 
and the tax on Rs. 37,526. Mr. Foucar, on 
behalf of the assessees, submitted that the 
question to be decided was the amount of 
income-tax that would have been avoided 
if-the false return had been accepted as 
a correct return on the dale when the 
false return was made. Hecontended that 
as at that time the estimated assessment 
nnder s. 23 (4) had not yet been made, it 
followed that the only two figures that could 
have been taken into consideration were 
(1) the amount of income set out in the 
false return and (2) the amount of the true 
income as subsequently ascertained in the 
course of the inquiry pursuant to s. 28 (3). 
Ido not see my way so to read the section. 
As the Commissioner has pointed out in 
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his order of January 17,1934: 


“when an assessee seeks to evade tax the amount 
he tries to evade fis the difference between the 
tax on his returned income and the tax on his 
realincome. Granted. But section 28 is not concern- 
ed with what the assessee tries to do; it is con- 
cerned with what the Income-tax Officer can do- 
when he detects the evasion. And itmeasures the 
penalty by the amount of tax that Government 
would in fact have lost if the return had been ac- 
cepted.” 

It appears to me, as my brothers 
pointed out in the course of the argument, 
that “tbe amount of income-tax which 
would have been avoided if the income 
so returned by the assessee had been ac- 
cepted as the correct income” is the 
amount of income-tax whichthe assessees 
have been compelled to pay, but which they 
would not have paid if their false return 
of assessable income had been accepted 
as correct. Or, to put the matter in an- 
other way, the assessees have in fact 
paid income-tax on X income, while if their 
false return had been accepted, they would 
have paid income-tax only on Y income. 
By paying income-tax on Y, therefore, the 
assessees would have avoided paying in- 
come tax on X—Y. 

In In re The Commissioner of Income-taz, 
Burma v. A. A. R. Chettyar Firm (1) it 
was held that 

“the maximum penalty that can be imposed 
under s. 28 (1) is a sum representing the difference 
between the tax on the income declared by the as- 
sessee and the tax on the income ascertained under 
the Income Tax Act in respect of which the 
assessment has been made.” i f 
and in K. M. O. Chettyar Firm v. Commis- 
sioner of Income-tax, Burma (2) 

“that in imposing the penalty the maximum 
limit that is placed upon the quantum is that the 
penalty must not exceed the difference between the 
amount of the tax on the income assessable under 
the Act, and the amount of the tax upon the 
assessable income as returned by the agsessees. 

“In the present case the Commissioner of Income- 
tax in the exercise of his discretion did not impose 
the maximum penalty, and in proceeding under 
s. 23 the income-tax authorities ought to act fairly 
and reasonably in the circumstances of each case, as 
the Commissioner appears to have done inthe 
present case, But the quantum of the penalty within 
the statutory limit that ought to be imposed is,a 
matter of fact and not of law, and is to be deter- 
mined by the income-tax authorities, and not by the 
Court,” f 
[see also Emperor v. Hoosenally & Co. (3)]. 

In my opinion the maximum penalty 
which can be imposed under s.23 (1) is 
determined by ascertaining the difference 


(1) 112 Ind. Cas. 758; 11 Rang. 75 ‘at p, 78; AIR 
1933 Rang, 30; Ind. Rul, (1933) Rang, 55. 

(2) 11) lad. Cas. 33: 12 Rang, 26%; A I R 1934 
Rang. 95; 6 R. Rang, 284., 3 

(3) 55 Jnd. Cas. 1003; :43 M. 49%; 3RM, L J, 333} 
11L W 425; (1920) M W N 250; 21 Or, L J 395, 
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between thé amount of the tax on the 
income set out in the false return and the 
amount of the taxon the income in respect 
of which the assessment has been made. 
But, as was laid down in In re: The Commis- 
sioner of Income-tax, Burma v. A. A. R. 
Chettyar Firm (1) 

“whether a penalty ought to be imposed, and if 
so, the amount of the penalty, are matters that, 
subject to ss. 30 to 32, lie within the discretion 
of the Income-tax Officer, and upon these questions 
the assessees are entitled to be heard (ə. 22, sub- 
s. 3. In my opinion in such an enquiry evidence 
adduced by the'assessee purporting to disclose the 
real income of the assessee is relevant and admis- 
sible, not for the purpose of varying or affecting 
the assessment made for the purpose of imposing 
the tax under the Act, but in order toshow either 
that no penalty ought to be imposed, or that the 
amount of the penalty ought to be less than the 
maximum prescribed under g. 28." 


In our opinion the construction that was 
placed upon s. 28 in In re: The Commissioner 
of Income-tax, Burma v. A. A. R. Chettyar 
Firm (1) was correct, and we answer the 
question propounded in the affirmative. 

Baguley, J.—I agree. 

Ba U, J.—I agree. 

Leach, J.—I agree. 

Mackney, J.—I agree. 

D. Answered affirmatively. 





CALCUTTA HIGH COURT 
Civil Rule No. 1597 of 1933 
January 26, 1934 
MaALLÊK AND Jack, JJ. 
In the matter of CHANDRA BENODE DAS 

Legal Practitioners Act (XVIII of 187%), s. 12— 
Pleader promoting meeting of unlawful association— 
Conviction under s. 17 (2), Criminal Law Amendment 
Act (XIV of 1908)~Whetrer sufficient for action 
against him under s. 12, Legal Practitioners 
Act, 

Where a Pleader assists and promotes àa mesting of 
:an unlawful association for which he is ultimately 
‘convicted under s.17, cl. (2), Criminal Law Amend- 
ment Act, his action is nothing short of an open 
and defiant violation of law. Such openand defiant 
violation of the law by a member of the legal pro- 
“fession is such a defect of character as will unfit 
him tobeapleader and by such conduct he makes 
himself liable to action under s. 12, Legal Practi- 
tioners Act. : 

. R. against an order of the Sub- 
Divisional Officer, Sunamganj. 

Messrs. Basak and Rupendra K, Mitra, 
for the Petitioner. | h 

Mallik, J.—This Rule was issued on 
Babu Chandra Benode Das, a pleader of 
Sunamganj Munsiff’s Court in the District 
of Sylhet, to show’ cause why he should 
not be suspended or dismissed under the 
provisions of s. 12, Legal Practitioners’ 
Act, The grounds on which the Rule was 
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issued were that Babu Ghandra Benode 
Dashad been covicted by the Sub-Divisional 
Officer of Sunamganjon August 7, 1930, 
under s. 118, Criminal Procedure Code, and 
directed to execute a bond for Rs. 500 
with two sureties each in like amount, to 
be of good behaviour fcr one year and 
again by the Sub-Divisional Officer, 
Sunamganj, on February 26, 1932, under 
s. 17, cl. (2), Criminal Law Amendment 
Act, and sentenced to rigorous imprison- 
ment for a year and a half and to pay a 
fine of Rs. 50, convictions which imply such 
a defect of character as would bring him 
within the purview ofs. 12, Legal 
Practitioners’ Act. Babu Chandra Benode 
Das has not appeared before us. But by 
an explanation sent to us he has shown 
cause against this Rule. The grounds which 
he has taken in his explanation are 
practically three in number. In the first 
place, he has contended that as his license 
has been renewed under the order of the 
High Court, no further action should be 
taken against him under the Legal 
Practitioners’ Act; secondly, tbat the order ` 
that was made against him binding him 
over on August 7, 1930, under s. 118, 
Criminal Procedure Code, was not a 
conviction for an offence; and thirdly, that 
his conviction under s. 17, cl. (2) of the 
Criminal Law Amendment Act, did not 
disclose any defect of character that 
would bring him within the purview 
of s. 12. As regards the first point taken 
by him all that I need observe is that it 
was at the instance of a Full Court that 
the present Rule was issued after the order 
for renewal of license of Babu Chandra 
Benode had been made. 

The second point taken by him in his 
explanation was that the order made under 
5. 118, Criminal Procedure Code, was not 
a conviction for an offence. That may be 
so. But there is no doubt that Babu 
Chandra Benode Das was convicted for an 
offence when he was convicted under s. 17, 
cl. (2), of the Criminal Law Amendment 
Act. The question is whether that con- 
viction in the circumstances of the ease 
did disclose a defect of character as 
contemplated by s. 12, Legal Practitioners’ 
Act. The conviction under s.17, cl. (2) 
took place on February 26, 1932, not very 
long after Babu Chandra Benode Das was 
released from jail where he had been sent 
in connection with the order that had been 
made under s. 118, Criminal Procedure 
Code, for having delivered seditious 
speeches in the month -of June.1930 on 
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several occasions, at several places, speeches 
which were found to create hatred and 
enmity between classes. Taking all these 
circumstances together there can be no 
doubt that when Babu Chandra Benode 
“Das assisted and promoted a meeting of 
an unlawful association for which he was 
ultimately convicted under s. 17, el. (2) of 
the Criminal Law Amendment Act, his 
action was nothing short of an open and 
defiant violation of law. Remembering 
that itis the duty of the Courts to enforce 
and maintain obedience tolaw and of the 
members of the legal profession to assist 
the Courts in doing so, an open and defiant 
violation of: law coming from a member of 
that legal profession was, in my judgment, 
such a defect of character as would unfit 
him to be a pleader. I am, therefore, 
convinced that Babu Chandra Benode Das 
made himself liable to action under s. 12, 
Legal Practitioners’ Act. I would accord- 
ingly make the Rule absolute and regard 
being had to the circumstances of the case 
I would suspend him from practising as a 
pleader for six months from February 
1, 1934. 

Jack, J.—I agree. 

N. Rule made absolute. 





PATNA HIGH COURT 
Civil Appeals Nos. 295, 326 and 328 
of 1933 
August 15, 1934 
AGARWA4LA AND Saunpgrs, JJ. 
LOKE NATH SINGH AND OTHERS — 
APPELLANTS 


versus , 
MAHABIR SINGH AND OTHRRS— 
oe RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 182, 181— 
Application for restitution—Article applicable, 

An application for restitution is an application in 
execution governed by Art, 142 and not Art. 181, 
Limitation Act, and what is to be °executed is the 
decree of the Court which, by reversing or varying 
a decree under appeal, entitles a party to be 
restored to the position which he occupied prior to 
the decree reversed or varied. Basanta Kumari 
Dassi v. Balmakund Marwari (3), relied on. 

O. A. from appellate decree of the Dis- 
trict Judge, Patna, dated August 10, 1933. 

Mr. Siva Narayan Bose, for the Appel- 
lants. 

Messrs. Ch, Mathura Prasad and H. S. 
Sinha, for the Respondents. 

Agarwala, J.—The plaintiffs;who are the 
appellants | instituted six suits for recovery 
of possession and mesne profits against a 
number of persons. The suite were tried 
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together and- decreed in. 1915, a lump 
sum for mesne profits being awarded 
jointly against all the defendants. On 
appeal to the High Court by the defend- 
ants it was ordered that the liability of the 
defendants for mesne profits should be 
separately ascertained. This was finally 
effected on December 23, 1926. Prior to 
this, however, the decree-holders had realiz- 
ed the entire mesne profits from some only 
of the judgment-debtors, this resulting in 
mesne profits being realized from each of 
such judgment-debtors in excess of the 
amount for which he was subsequently 
found to be liable. Consequently these 
judgment-debtors applied for restitution 
by an application dated February 5, 1927. 


In this application the judgment-debtors 


asked for restoration of the whole amount 
that had been realized from them by the 
decree-holders. On March 31, 1928, an 
order for restitution was passed directing 
that the sum realized from each of the 
judgment-debtors, less the amount due 
from him in respect of the plaintiffs’ dec- 
retal dues and interest, should be restored. 
An appeal by the plaintiffs against this 
order was dismissed by the District Judge 


“on. December 20, 1928. The amount to be 


restored to each judgment-debtor was 
finally ascertained on-March 18, 1929. On 
March 14, 1932, the judgment-debtors pre- 
sented the present applications for the 
amounts which they claimed. 

The decree-holders pleaded limitation, 
but this plea was overruled by the: first 
Court following the Full Bench decision 
in Balmakund Marwari v. Basanta Kumari 
Dasi (1), in which it was held that an ap- 
plication for restitution was not an applica- 
ticn for execution and was governed by 
Art. 181, Limitation Act. An appeal to 
the’ District Judge was dismissed. In this 
second appeal it is pointed out by Mr. 
Bose, for the appellants, that the decision 
in Balmakund Marwari v. Basanta Kumari 
Dasi (1), has been overruled’ by the later 


. Full Bench decision in Bhaunath Singh v. 


Thakur Kedar: Nath Singh (2), where it 
was held that an application for restitu- 
tion is an application for execution and 
is therefore governed by Art. 1€2 and not 
Art. 181, Limitation Act. The case which 
was eventually decided by the Full Bench 
in Balmakund Marwari v. Basanta Kumari 
Dasi (1), first came before a Division Bench. 
(1) 78 Ind, Cas. 200; A I R 1925 Pat. 1; 3 Pat. 371; 
5 PLT 145. 
ae 148 Ind. Cas. 1180; A I R 1934 Pat.. 246; 13-Pat, 


$ 


1934 
consisting of Dawson Miller, ©. J., and 
Jwala Prasad, Ji, and is reported as Basanta 
Kumari Dasi v. Balmakund Marwari (8). 
The Division Bench held that.an applica- 
tion for restitution is an application for 
execution to which Art. 182 applies. The 
case was remanded ona question of fact 
to the Court of Appeal below. After re- 
mand the case came up on appeal before 
Mullick and Bucknill, JJ., who referred to 
‘the Full Bench the question whether an 

~ application for exercise of the power of 
restitution conferred either by sub-s. 144 
or s. 151, Civil Procedure Code, is governed 

_ by Art. 181 or Art. 182, Limitation Act, 
‘and, if neither of these articles is applic- 
able, whether there was any other article 
applicable. On that reference the Full 
Bench held that Act 182 and not Act 191 
applied, Ross, J., dissenting from the view 
taken by Das and Kulwant Sahay, JJ. 

So far as this Court is concerned, the 
question is now settled that an application 
for restitution is an application in execution 
governed by Art. 182, and the question 
that arises now is; what isit that has to 
be executed on an application for restitu- 
tion. That question appears to be answer- 
ed by Dawson Miller, C. J., at p. 283* 
from which it appears that what is to 
be executed.tis.*the decree of the Court 
which, by xeversing’ or varying a decree 
under appeal;-éntitlés a party to be restor- 
ed to the position which he occupied prior 
to the decree reversed or varied. In the 
present case therefore the order of Decem- 
ber 23, 1926, which finally ascertained the 
amount of mesne profits payable by each 
of the judgment-debtors is the date from 
which limitation must be faken to run. 


Application for restitution was made within. 


12 months of the date, namely, on February 
5, 1927, and was therefore within time. 
That application has so far not been dis- 
missed or otherwisé disposed of and is there- 
fore still pending. For these reasons it ap- 
pears to me that the application is within 
time and that execution must now proceed. 
These appeals are, therefore, dismissed 
with costs. 

Saunders, J.—I agree. 

D. Appeal dismissed. 


(3) 72 Ind, Oas. 912; A I R 1923 Pat, 371; 2 Pat. 277; 
(1923) Pat, 1; 1 Pat. LR 338, 


a *Page of 2 Pat—[kd.] 
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CALCUTTA HIGH COURT 
Civil Revision Petition’No. 23 of 1934 
June 7, 1934 
M. C. Guaosn, J. 
KARTICK CHANDRA MANNA 
— PETITIONER 


` VETSUS 
NIBARAN CHANDRA GHOSH AND OTHERS 
—-OPPOSITE PARTIES 
Bengal Tenancy Act (VIII of 1885), s: 171—'Any 
person whose interests are affected’, meaning of— 
Purchaser of judgment-debtor's interest in Court 


auction in execution of rent decree—Whether entitled 
to benefit of s. 171, 


The expression “any person whose interests have 
been affected by the sale” in s, 171, Bengal Tenancy 
Act does not include the judgment-debtors or one 
of the judgment-debtors, Where in execution of a 
rent decree against the judgment-debtor the right, 
title and interest of the judgment-debtor are pur- 
chased in Court auction, the purchaser is the succes- 
sor-in-interest of one of the judgment-debtors and is 
not entitled to the privileges of s. 171. Asutosh 
Ghose v. Abinash Chandra (1), relied on, 


Messrs. Apurba Charan Mukherjee and 
Monmotha Nath Das Gupta, for the Peti- 
tioners. 

Messrs. Sashir Kumar Ghosal and Bankim 
Chandra Roy, for the Opposite Parties. 

Judgment.—In this case the landlord 
obtained a rent-decree on November 16, 
1932, against a great many tenants. There- 
after on May 30, 1933, opposite party No. 
1, purchased the right, title and interest of 
one of the judgment-debtors Indra Narain ' 
Manna in a Court sale. Thereafter, opposite 
party No. 1 applied to the Court under 


8.171, Bengal Tenancy Act, to deposit the 


whole of the decretal amount and hold the | 
tenanted land as a mortgagee in possession. 
The Court allowed the petition. 

It is urged in this Court among other 
grounds that opposite party No. 1 who 
purchased in a Court sale the right, title 
and interest of one of the judgment-debtors 
Indra Narain Manna could have no better 
right than the said Indra Narain who was 
one of the judgment-debtors in the suit. 
The position of opposite party No. 1, in my 
opinion, is no better than that of the judg- 
ment-debtor and the question is whether 
one of the judgment-debtors can deposit 
money and get the advantage of s. 171. 
The judgment-debtor may deposit the money 
under s. 170 and by doing so he can pre- 
vent the sale. Section 170 states: 

“The judgment-debtor or any person whose in- 


terests are affected by the sale may pay money 
into Court under this section.” 
Section 171 provides: 

“When any person whose interests have been 
affected by the sale pays into Court the amount 
requisite to prevent the sale he will get all the 
advantages enumerated in the section,” . 


1 
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From reading the two s8. 170 and 171 it 
would appear that the expression “any 


person whose interests have been affected: 


by the sale” does not include the judgment- 
debtors or one of the judgment-debtors. 
This view is supported by the decision in 
the case of Asutosh Ghose v. Abinash Chandra, 
11 Ind. Cas. 501 (1). As opposite party No. 
1 was the successor-in-interest of the judg- 
ment-debtors he is not entitled to the pri- 
vileges ofs. 171. 

The Rule is made absolute, Having re- 
gard tothe circumstances the parties will 
pear their own costs in this Court. 


Rule made absolute. 


N. j 
(1) LU Ind. Cas, 501; 150 W N 782. 





LAHORE HIGH COURT 
Criminal Revision Petition No. 608 of 19314 
June 18, 1934 

COLDSTREAM, J. = 
RAM SARAN DAS —Acccse0—PE£TITIONER 
Versus 

Musammat DAMODRI—Opposirs Party 

Criminal Procedure Code (Act V of 1898), s. 488— 
Compromise between husband and wife—Conditions 
outside s.488 agreed upon by parties—Order under 
- g, 488—~Jurisdiciton to pass. 

It is only where the compromise between the hus- 
band and wife does not cover matters outside the 
purview of s. 488, Oriminal Procedure Code that an 
order for maintenance can properly be passed by a 
Criminal Court. Where the order purports to be 
based on a compromise, it cannot justly be enforced 
separately from and without regard to the other 
conditions agreed upon by the parties which condi- 
tions a Oriminal Court has no jurisdiction to enforce. 
A judicial order based ona compromise must be one 
giving the compromise effect as a whole, Pal Singh 
v. Nihal Kaur (1), relied on, Í 

C. R. P. from an order of the District 
Magistrate, Attock, dated April 27, 1934. 

Facts.—Musammat Damodri is the wife 
of Diwan Ram Saran Das, a Pleader at 
Campbellpore and she has two minor 
daughters by him who are living with her. 
On November 10, 1933, she applied in the 
Court of Diwan Hukam Chand, Magistrate, 
First Class, Campbellpore, for a mainten- 
ance order under s. 488, Criminal Procedure 
Code. Diwan Ram Saran Das appeared 
inthe Court on November 13, 1933, and 
sincethe parties wanted time to effect a 
compromise, the proceedings were adjourned 
to the next day. It however appears that 
the parties did not come to terms on 
November 14, 1933, with the result that 
the case was adjourned to November 17, 
1933, for evidence. 

On November 15, 1933, i. e., before the 
date fixed for evidence inthe case Diwan 


Ram Baran Das applied to the Magistrate 


\ 
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that he was prepared to pay maintenance 
to his wife, that the statements of the 
parties may be recorded and that the case 
may be decided onthat very day. As a 
result of this application the Magistiate 
recorded the statements of the parties by 
which the husband agreed to pay ks. 19 
per month as maintenance to his wife, 
Certainolher conditions, not coming within 
the purview of s. 488, Criminal Procedure 
Code, were embodied in these statements, 
The Magistrate, however, passed a main- 
tenance order for Rs. 15amonth on the 
basis of the agreement between the parties 


without mentioning in detail the other 
super-added conditions not covered by 
s, 488, Criminal Procedure Code. The 


petitioner has been ordered by Diwan 
Hukam Chand, exercising the powers of a 
Magistrate of the First Class in the 
Attock District by order dated November 
15, 1933, under s. 488, Criminal Procedure 
Code, to pay Rs. 15 per month as mainten- 
ance to Musammat Damodri, the complainant 
as agreed by him. £ 
Report.—A good deal of discussion has 
taken place in various High Oourts with 
regard tosuch cases, but the latest ruling 
will be found in Pal Singh v. Nihal Kaur 
(1), in which it was laid down on p. 352* that 
a Magistrate should only pass an order for 
maintenance in accordance withthe pro- 
visions of an agreement if in that agree- 
ment there were not super-added conditions 
not coming within the purview of s, 488, 
Criminal Procedure Code. The present _ 
case isnot on all fours with the case dealt 
with in the ruling quoted above because 
in thatruling apparently the Magistrate 
has passed an order, giving effect to the 
compromise and the compromise contained 
conditions other than a condition about 
the payment of maintenance. In the 
present case the Magistrate passed an 
order about maintenance in view of a 
compromise. The question is whether the 
order ofthe Magistrate should be taken 
as giving effect to the compromise. If- 
the husband would refuse to carry out 
the compromise so far as the payment 
of maintenance is concerned, what would 
be the result? An application might lie to 
a Criminal Court to enforce the condition 
of payment and another application might 
lie toa Civil Court to’ enforce the other 
conditions, and the result would be that 


(1) 137 Ind, Cas. £64- A I R 1932 Lab. 349; (1932) 
Or. Cas, 430; 33 Cr, LJ 4£8; 33 P L R 292; Ind. Rul 
(1932) Lah, 339, 


*Page of A, 1. B. 1932 Lah—| tid.) 
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two conflicting orders might be passed, the 
Criminal Court insisting upon the payment 
of maintenance unconditionally and the 
Civil Court releasing the husband from the 
need to pay maintenance on the ground 
that the other conditions of the compromise 
had not been fulfilled by the wife. It is 
clearly undesirable to create the possibility 
of such a conflict between two authorities, 
and this appears to be the underlying 
principle in the previous decisions such 
as Jat Dial v. Secretary of State (2), refer- 
red to in Vol. 3, High Court Rules, and 
Order Ch. 7-A, para. 12 that where there 
wasa compromise it could not be said 
that there was refusal to maintain awife 
and therefore a Magistrate should not pass 
an order under s. 488, Criminal Procedure 
Code, 

_ In the circumstances I consider that it 
is advisable to obtain the orders of the 
High Court on the general principle in- 
volved and also with regard to this par- 
ticular case. 

Mr. Ghulam Mohy-ud-din, 
tioner. 

Mr. Ganesh Datt, for the Opposite Party. 

Order.—The case for consideration is set 
forth clearly in the referring order of the 
learned Magistrate, Attock. For the peti- 
tioner Mr. Ghulam Mohyuddin admits that 
his client has effected a compromise which 
either party can seek to enforce in a Civil 
Court. I am bound by the Division Bench 
judgment in Pal Singh v. Nihal Kaur (1). 
In that case the Magistrate had passed an 
order embodying a number of conditions 
agreed upon between husband and wife 
relating to matters which did not come 
within the purview of s. 488, Oriminal 
Procedure Code. But the judgment appears 
to me tolay it down clearly that it is 
only where the compromise between the 
husband and wifedoes not cover matters 
outside the purview ofs. 488 that an order 
for maintenance can properly be passed 
by a Criminal Court. It is tree that in the 
present case the Magistrate's order incor- 
porates only the agreement as to the amount 
of maintenance. But the order purports 
to be based on a compromise and it is 
obvious that it could not justly be enforced 
separately from and without regard tothe 
other conditions agreed upon by the par- 
ties which conditions a Oriminal Gourt 
has no jurisdiction to enforce. A judicial 
order based on a compromise must be one 
giving the compromise effect as a whole, 


for the Peti- 


(2)42 P R 1898, 
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Such an order in the present case the 
Magistrate could not pass. 

Applying therefore the principle laid 
down in the ruling cited, I accept the petition 
and setting aside the Magistrate’s order 
dismiss Musammat Damodri's application 


under s. 488, Oriminal Precedure Uode. 
N. Petition accepted, 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 47 
of 1927 > 
February 11, 1932 
MIRZA, J. 
MUNICIPAL CORPORATION, BOMBAY 
- —PLAINTIFFS 
versus 
SECRETARY or STATE—Derenpant 
Government of India Act 1915(5 & 6 Geo. V, Ch, 61), 
s. 30—City of Bombay Municipal Act (III of 1838), 
ss. 4, 69—S.30, Government of India Act, scope 
of—Primary education—Duty of, on Munici- 
pality—Contract between President on behalf of 


Municipality and Secretary to Bombay Govern- 
Government—Con- 


ment, on behalf of Bombay — 
tract not signed by Municipal Commissioner 
and Director of Public Instruction—Binding 


nature of—Secretary of State—Liabilities of, in 
non-commercial transactions—Act of State—Adminis- 
trative acts against subjects in time of peace, if acts of 


State. 


Section 30, Government of India Act, contemplates 
a formal deed or instrument in- which the contract is 


seb out as being on behalf and in the name of the 


Secretary of State for India in Council. [p. 958, col. 2.] 

The effect of 5.4, Oity of Bombay Municipal Act, 
is that the whole duty in respect of primary educa- 
tion is imposed upon the Municipality. The School 
Committees who manage schools only as nominees of 
Municipalities are not responsible for it. Rama- 
swamy Chetty v, Municipal Council, Tanjore (12), 
followed, Abaji Sitaram v. Trimbak Municipality 
(2), dissented from. [p. 959, col. 2 ] 

As the result of certain negotiations a contract was 
arrived at between the plaintiffs Municipal Corpora- 
tion, Bombay City, and the Government of Bombay 
by which the Government of Bombay agreed to shara 
equally with the Oorporation the expenses which 
the Oorporation would incur on primary education 
in the Oity of Bombay over and above the net 
budgeted expenditure for that purpose during tbe 
year, the half-share of Government being made pay- 
able at or before the end of each financial year fol- 
lowing that in which the. expenditure was incurred. 
In consequence of the contract so arrived at the 
plaintifs, the Corporation, incurred large expenditure 
in respect of primary education in the years 1918-19, 
1919-20 and 1920-21, the expenditure incurred by 
them ineach ofthese years being in excessof the 
net budgeted expenditure for the year 1917-18. The 
Bombay Government paid up their share of this 
excess expenditure in accordance with the bills sub- 
mitted to them, Thereafter the Bombay Govern- 
ment invented excuses and made provisional pay- 
ments only which were short of the bills which 
were submitted by the plaintiffs from time to time, 
with the result that an aggregate sum of 
Rs. 12,05,127-5-2 remained unpaid and the’ plaint- 
iffs filed a suit to recover this sum together with 
interest į 
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Held, that the agreement was supported by " con- 
eideration " within the meaning of 8,2, Contract Act, 
inasmuch as there was an advantage to be gained by 
a section of Government's subjects, viz., the citizens 
of Bombay and had the effect of binding the parties 
as aconcluded contract, provided those who preferred 
to act respectively on behalf of the parties were 
vested in law with the power to bind their respec- 
tive principals by the acts they purported todo on 
behalf of their respective principals. The contract, 
having been made by the Municipality through its 
President, and not through its Commissioner was 

- not binding on the Municipality by virtue of s. 69 
(a), Oity Municipal Act, and it was not on that 
account a voidablecontract as defined in 8.2. The 
contract, therefore, was not binding on the Secretary 
of State also for want of mutuality, It was not aleo 
binding on him by reason of eg, 20, Government of 
India Act, 1915, as there was no formal deed or in- 
strument, evidencing the contract passed on behalf 
and in the name of the Secretary of State in Coun- 

cil. The contract was aleo not binding on him inas- 
much as it had come on behalf of the Bombay Gov- 
ernment by its Secretary and not by the Director of 
Public Instruction who alone was competent to sign 
such a contract, There was also no “executed con- 
sideration on the part of the Municipality which 
would make the contract binding on the ‘Secretary 

of State. 3 k 

Apart from commercial transactions of the Secre- 

-tary of State, there are only three exceptions in 
respect of which hecould be made liable although 
the acts may be actsof State.’ These three excep- 
tloha are: (a) trespassio immovable property, (b) 

‘an obligation imposed by a Statute, and (c) where it 
can be shown that benefit has resulted to Govern- 
ment from a tort of its servants. P. & 0. 8S. N. Co, 
v. Secretary of State for India (16), Nobin 
Chunder Dey v. Secretary of State (17), Melverny v. 
Secretary of State (18), Kessoram. Poddar -& Co. v. 
Secretary of State (19), Secretary of State v, Hari 
(20), Secretary of State v, Cockerajt (21), Municipal 
Council, Vizagapatam v., Foster (22) and Kishen 
sey v. Secretary of State (23), followed. [p. 962, 
col. 

An act of State, as generally understood, isa tem 
which isnot applicable to an action of the Sovereign 
towards its own subject in its own territory in time 
of peace, The expression is usually applied to an 
action of the Sovereign towards foreign subjects whe- 
ther it be in time of war or in time of peace. There 
can bean act of Stateas between the Sovereign and 
its own subjects in time of war. lt would bea 
misnomer to call the administrative acts of a Sovereign 
against hisown subjects in time of peace as acts of 
State and to claim immunity in respect of them 
although they may amount to a contract in the ordi- 
nary sense between the Sovereign and his subject. 
[p. 963, col. 1] : 

Messrs. X. J. Coliman and B. J. Desai, 
for the Plaintiffs. 


Messrs. Jamshed Kanga and Mf. L, Manek- 
shaw, for the Defendant. 


Judgment.—This suit has arisen out 
of an unfortunate dispute between the 
plaintifis who are the Municipal Corpora- 
tion of the city of Bombay and as such re- 
present the interesis of the rate-payers of 
that city, and the defendant who is the 
Secretary of State for India in Council and 
as such represents in this case the interest 
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of the tax-payers of the Bombay Presidency. 
The dispute is in respect of the liability of 
the Secretary of State for India in Council 
to contribute a certain amount annually 
towards defraying the expenses of primary 
education in the city of Bombay, under an 
alrangement said to have been arrived at 
between the Bombay Government and the 
plaintiff Municipality. : 3 

The case for the plaintiffs is that as 
the result of certain negotiations in the 
years 1916 and 1917 a contract was even- 
tually arrived at between the plaintifis and 
the Government of Bombay by which tke 
Government of Bombay agreed to share 
equally with the plaintiffs the expenses 
which the plaintiffs would incur on primary 
education in the city of Bombay over and 
above the plaintiffs’ net budgeted expendi- 
ture for that purpose during the year 
1917-18, the half-share of Government being 
made payable at or before the end of each 


financial year following that in which the 


expenditure was incurred. In consequence 
of the contract so arrived at, the plaintiffs 
incurred large expenditure in respect of 
primary education in the years 1916-19, 
1918-20 and 1920.21, the expenditure incur- 
red by them in each of these years being 
in excess of the net budgeted expenditure 
for the year 1917-18, The Bombay Govern- 
ment paid up their share of this @KCE5B €X- 
penditure in accordance with the bills sub- 
mitted to them by the plaintiffs. Thereafter: 


the Bombay Government invented excuses 


and made provisional payments only which 
were short of the bills which were submitted 
by the plaintiffs from time to time, with 
the result that an aggregate sum of 
Rs. 12,05, 127-5-2 has remained unpaid and the 
plaintiffs are seeking to recover this amount 
together with interest from the Secretary of 
State for India in Council. The plaintiffs 
have reserved in this suit their right to 
proceed against the defendant in res- 
pect of such further amounts as might 
become payable by him for the year sub- 
sequent to 1925-26, the present claim being 
in respect of the years 1922-23, 1923-24, 
1924-25 and 1925-26 only, The plaintiffs 
have since filed a suit in this Court claim- 
ing certain amounts in respect of short pay- 
ments made during such subsequent years. 
That suit is not placed -before me -for trial 
but the decision in the present suit, it is 
agreed, will govern that suit also. 

The plaint was admitted on January 10, 
1927. The defendant filed his written state- 
ment on June 6, 1927, In the written state- 
ment as originally filed the defendant 
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did not challenge the plaintiffs’ claim on 
some of the technical grounds which he has 
since pleaded but denied his liability on 
the ground mainly that no contract was 
arrived at between the parties as was 
alleged in the plaint. He further pleaded 
that ifan agreement was entered into, it 
was without consideration and, therefore, 
void. He further pleaded that Government's 
liability, if any, did not extend beyond an 
annual subvention equal to half cf the 
additional expenditure by the plaintiffs 
on the expansion of primary education under 
& scheme which was put forward at the 
time by the plaintifs. The defendant 
further pleaded that the plaintiffs had not 
spent the money for the expansion of prim- 
ary education as was contemplated in 
their scheme, and that assuming that there 
was a contract, the defendant was not 
bound to carry out his part of the contract 
as the plaintiffs have committed a breach 
of it. Nearly four and a half years later 
the defendant applied by a chamber sum- 
mons for leave to amend his written state- 
ment by inserting various new grounds of 
defence. The learned Chamber Judge 
granted leave to the defendant to amend 
the written statement making the defendant 
pay the costs of the summons and to bear 
` the costs of the amendment which he was 
to be at liberty to make. This order was 
made on December 4, 1931. The defendant 
has accordingly amended his written state- 
ment by inserting therein the newly added 
paras. 2 (a), 3 (a), 3 (b), 3 (c), 5 (a), 5 (b) 
and 5 (c), the original paragraphs being 
allowed to remain. By para. 2 (a) of the 
amended written statement the defend- 
ant pleads that 

“no contract is contained in the correspondence be- 
tween the parties andjor the order No. 499 dated 
February 10, 1911, creating rights and obligations 


subject to the jurisdiction of and enforceable by a 
Municipel Court;" 


that the correspondence and the order 
referred to amounted to an administrative 
act of the Executive Government of Bombay, 
and whatever else was done or was to be 
done were administrative acts of Government 
and as such were acts of State which could 
not be interfered with by a Municipal Court. 
Mr. Coltman on behalf of the plaintiffs has 
‘ vigorously attacked the language of 
this amendment and contends that the 
plain meaning to be attached to it as 
it stands is not that the contract, if proved, 
created rights and obligations which were 
not subject to the jurisdiction of a Municipal 
Court, as is contended for by the Advocate- 
General, but that the correspondence and 
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order of Government to which reference is 
made were acts of State which as such 
were not subject to the jurisdiction 
of or enforceable by a Municipal Court. 
In that sense the previous clause denying 
that there was any contract would be mere 
repetition of the denial contained in paras. 1 
and 2 of the original written statement 
and cl. 2, would be a statement which would 
serve no useful purpose from the point of 
view of the defendant, 


The language of para. 2 (a) of the amend- 
ed written statement is perhaps not as 
artistic as Mr. Coltman would have wished 
it to be, but the paragraph taken as 
a whole seems to me to beclear as to 
the meaning. to be given to it. Kania, J., 
has referred to what is now para. 2 (a) of 
the amended written statement in his judg- 
ment on the summons for amendment. He 
says that .the plaintiffs’ objection to the 
proposed amendment was that it would, if 
allowed, set up a new ground which was 
inconsistent with the pleadings then on the 
file. It is clear from the judgment that the 
plaintiffs’ Counsel then understood this 
proposed amendment to mean that assuming 
there was a contract it was not enforceable 
in a Municipal Court of law, The learned 
Chamber Judge hasin his judgment thus 
paraphrased the proposed amendment : 

“We have already denied the contract. But even 
if there is a contract, we say it is not enforceable by 
the Court.” 


In my judgment this is the proper 
interpretationto be put upon para. 2 (a) 
of the amended written statement. By 
para. 3 (a) of the amended written statement 
the defendant pleads that the contract is 
void for vagueness and uncertainty, is 
unenforceable on that ground, and does not 
constitute a consideration for any promise 
made by the defendant. By para. 3 (b) 
the defendant pleads that the agreement 
not being made in accordance with the 
requirements of s. 30, Government of India 
Act, is void and not binding on the defend- 
ant. By para. 3 (0), the defendant pleads 
that the alleged contract was not in 
conformity with theprovisions ofthe City 
of Bombay Municipal Act, 1888, and as it 
could not bind the plaintiffs, the plaintiffs 
were no} entitled to enforce it. By para. 5 
(a\ the defendant pleads that by reason of 
the passing of s. 72-D, Government of India 
Act, 1919, the contract became unlawful 
and impossible of p2rformance, and there- 
fore, void. In para. 5 (b), the defendant 
sets out certain breaches of the alleged con- 
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‘tract on the part of the plaintiffs and gives 
‘particulars of such breaches. In para. 5 (c), 
the defendant sets out certain further 
breaches of the alleged contract on the 
part of the plaintiffs, and contends.that the 
plaintiffs having committed breaches of the 
alleged contract are not entitled to any 
relief in respect of it. 
- After Mr. Coltman had opened the case 
for the plaintiffs for some days, the parties 
agreed that they would, in the first instance, 
take the Court’s decision on Issues Nos. 1 
.to8 and 15, only as these issues did not 
require the taking of any oral evidence 
. except perhaps on the question of executed 
consideration which was a mixed question 
of fact and law. As the documentary evi- 
dence already placed before the Court 
seemed to contain ample materials:.on- the 
subject of the executed consideration relied 
on by Mr. Coltman, it was left for further 
. consideration after hearing: the Adyocate- 
General in reply whether>any oral evi- 
_dence was required. No ‘application was 
.made tome at the end of the Advocate- 
: General's reply for any oral evidence to 
be taken on this point. I understand 
. therefore that both parties have dispensed 
with oral evidence so far as the preliminary 
issues before me are concerned. 

In construing the correspondence on which 
reliance has been placed, I will deal with it 
in the first instance as if no objection 
attached on the ground that the offer and 
acceptance said to becontained init were 
not by persons who were competent in law 

. tohave bound the parties herein respective- 
ly by such acts and that the alleged con- 
tract was not otherwise in proper form. 
Issue No. 1 in the caseis, whether the corres- 

, pondence referred to in the plaint contains 
or discloses any contract enforceable at 

, law. In the form in which this issue is 
raised it is capable of covering the techni- 
cal points which are taken in the amended 

_written statement. It might make for 

_ greater clearness if I were to approach the 
issue asif it was in two parts, viz, (a) 

. whether the correspondence relied on dis- 
closes a contract apart from the question 

. whether the parties who professed to act 
on behalf of the Municipality and Gover- 
ment respectively had anthority in law to 
bind their respective principals in the 
manner they purported to do; and (b) if it 
does, whether the contract is binding and 

_enforceable at law between the parties to 
the suit. Mr. Coltman has objected to 

_ Issue No, 3 on the ground that it has not 
peen pleaded by the defendant. The 
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issue is, whether the parties were ad idem 
as tothe terms of the alleged agreement. 
It seems to be covered by Issue No, 1 in 
the case, and asitis anissue of law, there 
would be no hardship, in my opinion, on 
the plaintiffs if it were to be allowed to 
remain. - 

I will consider, first, whether the cor- 
respondence discloses a contract between 
the parties on the assumption that those 
who professed to act on behalf of the 
Municipality and of Government respective- 
ly in the manner they did had authority 
in law to bind their respective principals. 
The correspondence on which reliance has 
been placed on behalf of the plaintiffs is 
annexed to the plaint and has been put in 
as Ex. A collectively. It is annexed to a 
Government order dated February 10, 1919. 
According to the plaintiffs’ case the offer of 
Government which they are said to have 
accepted, is contained in Government letter 
dated November 29, 1918 (part of Ex, A). 
That letter is a reply to a letter dated 
December 12, 1917, (part of Ex. A), address- 
ed by the President of the Bombay 
Municipality to Government. The letter of 
ihe President refers to the previous cor- 
respondence which had taken place on the 
subject between the Municipality and 
Government ending with the Municipality’s 
letter to Government dated January 13, 1917. 
The letter states that by desire of the 
Municipal Corporation of Bombay the 
President was forwarding therewith a copy 
of the Schools Committee's letter No. 5056 
dated October 5, 1917, together witha draft 
scheme laying down a programme of ten 
years preparatory to the introduction of free 
and compulsory primary education in 
Bombay. ‘The letter proceeds:— 

“Iam to request the attention of Government 
to the question of finance dealt with in paras. 6 to 10 
of the letter and to express the hope of the Corpora- 
tion that for the reasons given in the Schools 
Committee's letter Government will be pleased to 
agree toshare from year to year one-third of the 
enhanced expenditure involved in giving effect to 
the Scheme as suggested by the Schools 
Committee.” 


Thisletter appears to have been in the 
nature of a proposal made on behalf of 
the Municipality to Government requesting 
Goverrment to share from year to year one- 
third ofthe enhanced expenditure which 
would be involved in giving effect to the 
scheme of primary education which the 
Schools Committee ofthe Municipality had 
framed. Government replied to this letter 
on November 29, 1918. The letter states 
that the Governor-in-Council after giving 
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the question his deepest consideration had 
arrived at the conclusions to which expres- 
sion was being given in the letter. (After 
quoting para. 3206 of the letter His Lord- 
ship continued.) It is clear from the terms 
of this letter that it was intended to convey 
a proposal to the Municipality on behalf of 
Government. The proposal was that all 
additional expenditure should be shared 
equally between Government and the Muni- 
cipality. The consideration for the proposal 
as set out in the letter was that the 
Municipality intended to spend a large 
sum on bringing primary education to the 
highest possible pitch of efficiency. Another 
consideration stated in the letter was that 
Government shared the desire of the Muni- 
cipality to securé 4 more rapid and com- 
plete development of primary education in 
the city of Bombay. A further consideration 
mentioned in the letter was that the 
liberal subvention proposed to be made by 
Government waswith the object of assist- 
ing the Municipality to prepare for the 
introduction of free and compulsory educa- 
tion and to make every future citizen of 
Bombay literate in one of the vernaculars. 
A farther consideration set out in the letter 
was that primary education in the City 
of Bombay could nolonger be developed 
in amanner befitting the chief city of 
India without substantial contribution 
from Government’s provincial revenues. 
The learned Advocate-General has force- 
fully argued that this letter discloses no 
consideration which would be regarded as 
valid inlaw. Hehas called attention to 
the provisions of s. 61 (q), City of Bombay 
Municipal Act, by which it is made in- 
cumbent on the Corporation to make ade- 
quate provision by any means or measures 
which it is lawfully competent to them 
to use or to take for...(qg) maintaining, 
aiding and suitably accommodating 
schools for primary education subject 
always tothe grant of building grants by 
Government in accordance with the Govern- 
ment Grant-in aid Code for the time 
being in force. At the date of the alleged 
agreement Government's liability towards 
primary education inthe City of Bombay 
was to theextent only of making building 
grants to the Municipality for that purpose. 
Section 62-B of the Act as it then stood, 
would have extended Government liability 
tothe extent of defraying one-third of the 
cost of primary education if atthe instance 
of Government primary education were made 
free and compulsory for the City of Bombay. 
Section 62-B was not to come into operation 


MUNICIPAL CORPORATION, BOMBAY V. SEORETARY OF STATS 


B51 


except at the instance of Government. 
The Advocate-General contends therefore 
that there was no consideration for the 
offer made by Government. , 
The letter of Government as I read it, 
seems tome to amount to more than a 
voluntary offer made out of charitable 
motives as the Advocate-General contends. 
Government was interested in the welfare 
of the citizens of Bombay and recognising 
that the Corporation had not adequate 
means at its disposal to advance primary 
education soas eventually to make it both 
free and compulsory, it offered, by way of 
an inducement to the Municipality, to 
expend more moneys on primary education 
than it had hitherto done, to contribute 
one-half of such extra expenditure. Section 
61 (q),:,Gity sof Bombay Municipal Act, 
must be taken with its natural limitations, 
viz. that the Municipality was to discharge 
its obligations towards primary education 
as favas its means permitted. Section 62-B 
as ib then, stood had by | implications 
recognized that the Municipality could 
not be expected to bear the whole burden 
of primary education if it became free and 
compulsory at the instance of Government 
and that inthat event Government would 
contribute one-third of the increased 
expenditure. ‘The proposal made by the 
Municipality to Government at this date 
was to share to the extent of one-third the 
extra expenses which the Municipality was 
proposing toincur under a scheme spread 
over ten years at the end of which free 
and compulsory education would become 
feasible. On the examination of the 
scheme Government doubted whether it 
would be feasible under the scheme to 
have free and compulsory education at 
the end ofthe ten years and were desirous 
of co-operating with the Municipality in 
any attempts the Municipality might 
make to attain that goal as early as 
sible. 
P Consideration” is defined in s. 2, Contract 
Act in the following terms: | | 
“When, atthe desire of the promisor, the promisee 
orany other person has done or abstained from 
doing, or doesor abstains fromdoing or promises 


todo orto abstain from doing something, such act 
or abstinence or promise is called a consideration 


for the promise.” ` 
By their letter Government as promisors 


were asking th? Municipality in return for 
Government’s promise to participate in such 
extra expenditure to promise to expend a 
large sum of money Over and above what 
they were then doing for primary education 
in Bombay. Ifthe Municipality have given 
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the promise which they were asked to give, 
there would, in my judgment, he consi- 
deration for the agreement. The benefit 
to be derived by the expenditure was by 
the citizens of Bombay. Government can 
be said to hold a fiduciary position in 
respect of their subjects. The moneys at 
the disposal of Government are the moneys 
which they raise from their subjects by 
taxation and such moneys are to be expend- 
ed forthe well-being of the subjects. It 


cannot be said, in my opinion, as the 
Advocate-General has contended, that 
because there was no personal advantage 


to the members of Government i i 
this offer, therefore, there was pa Ee 
sideration, the consideration, in my opinion 
being an advantage to be gained by a 
section of Govèėrnment’s subjects, viz. 
the citizens of Bombay. det 

The learned Advocate-General has-further 
argued that the letter discloses a- considera- 
tion on the part of the Municipality which 
19 vague and uncertain and hence is 
incapable of being enforced. The proposal 
which the Municipality had made to 
Government was based upon a scheme, The 
scheme showed that the Municipality would 
be incurring a large expenditure in excess 
of what they were then doing. So far as 
the sum to be expended under the scheme 
was concerned, it was quite definite and 
it could not be said that any uncertainty 
attached to it. Government in not agree- 
ing to the scheme in all its details. relied 
upon that part ofthe scheme in general 
which implied a promise on the part of the 
Municipality to spend alarge sum of money 
on primary education over and above what 
they were then doing. Government's offer 
being based on that assumption it would be 
permissible, in my opinion, to look at the 
scheme which was then before Government 
in considering what meaning was to be 
attached to the expression ‘large sum’ as 
used by Government. It is not alleged on 
behalf of the defendant that what the 
Municipality claims to haye spent under 
the agreement would not amount to a ‘large 
sum’. The attempt is to rely upon a loose 
expression which Government have them- 
selves used in this connection to show that 
the consideration promised by the Munici- 
pality was vague and uncertain and there- 
fore, unenforceable. In my opinion there 
is re ae in this contention. 

nother contention advanced | 

learned Advocate-General is that tie ie 
does not show that the parties were ad 
l idem and therefore, there was no agreement. 
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The proposal of the Municipality, if accept- 
ed, would have limited Government's 
liability in relation to the scheme which 
the Municipality had put forward. 
Government make areference in passing to 
this proposal contained in the scheme and 
take pridein pointing out that although the 
Municipality had asked for a grant of 
rupees six lacs per annum attheend of 
their ten years’ plan, the actual grant 
which Government would be prepared to 
give if their proposal were accepted and 
acted upon by the Municipality would 
amount to rupees nine lacs on the basis 
of the scheme which was put forward. 
From this statement in the letter it is 
contended by the Advocate-General] that 
in making their proposal Government had 
in mind the scheme put forward by the 
their maximum 
liability would amount to about rupees 
nine lacs only while the Municipality at 
the same time considered that Govern- ' 
mentis offer was not subject to such a 
limitation. From their letter it is clear 
that Government did not accept the scheme 
and the liability they offered to undertake 
had no connection with the scheme. They 
not only rejected the scheme but placed 
no limit to their future liability in respect 
of the contribution they offered to make. 
It is clear from the conduct of the parties 
during the first three years after the 
agreement between them that both of them 
understood Government's liability to con- 
sist of a half share in the excess expendi- 
ture whatever that expenditure might be. 
Government paid up the first three years’ 
bills in full on that footing. It was only 
after the first three years’ bills had been 
paid that a point was raised on their 
behalf that the amount of contribution 
by Government should be limited with 
reference to the original scheme which was 
presented by the Municipality. It is for 
this reason, it seems, that Government are 
still paying rupees six lacs per annum as 
their contribution to the Municipality in 
respect of the excess expenditure, although 
free and compulsory primary education 
which was contemplated under the scheme 
at the end of the tenth year has not yet 


been introduced into all parts of Bombay 
Oily. 
A further contention taken by the Ad- 


vocate- General is that cl. (4) of this letter 
conshituted a condition which the plaintiffs 
did not accept when they accepted the 
offer. AsI read cl. (4) of this. letter, it 
does not seem to me to form part of the 


1934 


offer which was made. It seems to point 
to an omission in the scheme of the 
Schools Committee, and expresses Govern- 
ment’s wish that the system which was 
then being followed of Municipal Schools’ 
teachers being trained at the Goverment 
Training Colleges free of charge should be 
maintained. The letter does not call upon 
the Municipality expressly or by neces- 
sary implication to give its assent to it 
as a part of the offer made. Inthe ab- 
sence of a termto the contrary it would be 
assumed that the practice which prevailed 
at the date of the agieement of Municipal 
School teachers being sent up for training 
to Government Training Colleges would be 
continued. Exhibit B (collectively) shows that 
the offer of Government contained in this 
letter was placed before a meeting of the 
Corporation held on December 5, 1918, when 
a resolution was passed, which was as fol- 
lows: ` 

“...2. That the President be requested tocon- 
vey to Lord Willingdon's Government the warm 
appreciation, on the part of the Corporation, of the 
liberal offer of Government to contribute one-half 
of the additional expenditure over the net budgeted 
expenditure for primary education forthe year 1917- 
18 that may be incurred by the Corporation in 
subsequent years in giving effect to any scheme of 
a substantial extension of primary education lead- 
ing up to-the introduction of free and compulsory 
education in the City of Bombay within a definite 
period, which offer the Corporation gratefully 
accept.” , 

On December 6, 1918, the President of the 
Municipality wrote his letter (part of Ex. A) 
of that date to Government accepting in 
terms of the Corporation resolution the 
offer made by Government in respect of 
their contribution towards the extra ex- 
penditure to be incurred for primary 
education. Paragraph 2 of this letter 
states: | 

“2, Tam also to inform Government that the 
Corporation approve of the legislation proposed in 
the latter partof para 3 of your letter, and to 
suggest thatthe arrangement now arrived at about 
Government contributing one-half of the additional 
expenditure be embodied in the City of Bombay 
Municipal Actin place of para. 1 8. -62-B of the 
Act, para 2 being retained; 3. With regard to the 
proposed amendment of s. 39 of the Act, referred 
to inpara. 5 of your letter, I am to state that 
Government will be addressed on the subject 
hereafter.” 


The Advocate-General has contended 
that this letter does not amount to an 
acceptance of the Government offer be- 
cause it does not accept all the terms of 
that offer, but makes a counter-proposal 
in respect of one term and asks for time to 
give a reply with regard to another term. 
The two points raised in the Government’s 
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letter dated November 29, 1918, on which 
reliance is being placed, do not seem to 
me to form part of the offer contained in 
that letter. With regard tothe deletion 
of s. 62-Bfrom the City of Bombay 
Municipal Act, Government merely intimat- 
ed that the section was no longer necessary 
in view of their altered policy of contri- 
bating one-half of the excess expenditure. 
Government were entitled to pass whatever 
legislation they pleased. The consent of 
the Municipality was neither asked for 
nor required by Government to enable 
them to delete s. 62-B. In para. 2 of the 
President's reply the Municipality approv- 
ed of the proposed deletion ‘of s.62-B, and 
merely suggested that the arrangement which 
had been arrived at by Government pro- 
mising to contribute one-half of the addi- 


- tional expenditure might be embodied in the 


Municipal Act in place of 1 of 
s. 62-B, para. 2 being retained. 

The ‘suggestion does not seem tome to 
be in the*-nature of a counter-proposal. 
The offer is accepted unconditionally in 
the previous paragraph and what follows 
is merely a suggestion that the agreement 
arrived at may find a place in the Municipal 
Act. With regard to the second sugges- 
tion contained in the Government letter 
to amend s. 39 by increasing the number 
of members of the Schools Committee, 
that again, in my opinion, is no part of 
the offer butis merely an expression of 
intentionon the part of Government in 
view of the coming expansion of primary 
education in Bombay under their agree- 
ment with the Municipality to increase 
by legislation the number of members to 
sixteen of whom twelve were to continue 
to be elected by the Corporation from 
among the Municipal Councillors and the 
remaining four were to be selected by the 
Corporation irrespective of such quali- 
fication. Government asked for the views 
of the Municipality on this proposal. This 
was merely a matter of detail as to the 
working of the Schools Committee in 
fature and formed no part of the offer 
made by Government in respect of their 
contribution. 

The Advocate-General has relied upon 
Government's reply, dated February 10, 
1919, (Ex. C), as showing, according to 
his contention, that the matter had not 
yet been concluded in an agreement but 
was kept open between the parties, By 
this letter Government replied that they 
were unable to accept the suggestion 
made on hehalf of the Municipality that 


para. 


954. 


the arrangement should be incorporated 


in s. 62-B when amended as proposed, as. 


it would be tantamount to a preferential 
treatment of the Bombay Municipality as 
compared with the District Municipalities. 
The letter further states that Government 
considered that, as in the case of the 
District Municipalities, an administrative 
undertaking on their part should be re- 
garded as sufficient. The Advocate-General 
contends that Government's proposal re- 
garding the deleting of s. 62-B was kept 
open by the Municipality until March 13, 
1919, when by a resolution (Ex. 7) passed 
at a meeting of the Corporation it was 
resolved to record the Government letter 
dated February 10, 1919. The letter dated 
“February 10,1919, is not a part of Ex. A 
collectively and is not recited or printed as 
an accompaniment to the Government order. 
dated February 10, 1919. It does not 
appear, as contended for by the Advocate- 
General, that the plaintiffs have by their 
pleadings relied upon this letter as form- 
ing part of the correspondence which dis- 
closes the agreement arrived at between 
them and Government. 

Apart from certain considerations which 
arise from the plaintiffs being a statutory 
Corporation governed by the City of Bom- 
bay Municipal Act in respect of their con- 
tracts, and the defendant being a Cor- 
poration solely governed by the Govern- 
ment of India Act in respect of his 
contracts, it would seem that an agreement 
was arrived at between the President 

-of the Bombay Municipal Corporation pro- 
fessing to act on plaintiffs’ behalf and the 
Secretary to the Government of Bombay 
in the Educational Department professing 
to act on behalf of the Bombay Govern- 
ment, who in their turn seemed to be acting 
on behalf of the Secretary of State for 
India in Council, which would have the 
effect of binding the parties as a concluded 
contract if those who professed to act 
respectively on behalf of the parties were 
vested in law with the power to bind their 
respective principals by the acts they 
purported to do on behalf of their respective 
principals. I will now proceed to consider 
whether the agreement arrived at is bind- 
ing upon the defendant. 

Té is conceded by Mr. Coltman that the 
contract which has been arrived at could 
not be enforced against the Bombay 
Municipality as it is not made on behalf 
of the Municipality by its Commissioner 
as required by s 69-A, City of 
. Bombay Municipal Act, the President of 
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the Corporation having no such authority 
by law to bind the plaintiffs. It is pointed 
out by the Advocate-General that the 
alleged contract contravenes also the 
provisions of s. 69-C ands. 70 (1) (b), City 
of Bombay Municipal Act. These sections 
are mandatory and not merely directory. 
While conceding that the contract would 
not be enforceable against the plaintiffs, 
Mr. Coltman relies upon s. 71, City of 
Bombay Municipal Act, which provides 
that a contract which has not been execut- 
ed in accordance with the provisions of the 
Municipal Act shall not bind the Corpora- 
tion. Mr. Coltman contends that in such 
a case the contract would not be void but 
voidable at the option of the plaintiffs. 
Such an agreement, he argues, would be 
a unilateral or voidable contract enforce- 
able only at the instance of the Municipali- 
ty. He relies upon the definition of a 
voidable contract given in s. 2 (i), Indian 
Contract Act, which is as follows: 

“An agreement which is enforceable by law at 
the option of one or more of the parties thereto, 


but not atthe option of the other or others, is a 
voidable contract.” 


The only instances of voidable contracts 
which are to be found in the Contract Act 
are under ss. 14,15, 16, 17 and 18 which 
are made ‘voidable under ss. 19 and 19-A. 
Another instance of a voidable contract 
is to be found in s. 30, Guardians 
and Wards Act where a minor on 
attaining majority might, on grounds 
similar to those set out under ss. 19 and 
19-A, Contract Act, avoid contracts entered 
into on his behalf during his minority. No 
such grounds are here pleaded against the 
defendant, but it is argued on general 
principles that voidable contracts should 
not be restricted to those contracts only 
which are set out in the Contract Act but a 
contract of the nature now before the 
Court should also be regarded as a voidable 
contract coming under the definition of 
that term given in s.2 (i) Contract Act. 
I do not agree with this view. 

The learned Advocate-General has 
contended that ifthe contract is not binding 
upon the plaintiffs on the ground above 
stated, it cannot be binding on the defend- 
ant either for wantof mutuality. He relies 
upon a ruling of this High Court in 
Ahmedabad Municipality v. Sulemanji (1) 
where in a suit for damages for breach 
of an executory contract, a Division Bench 
has held that it was open to the defendant 
in that suit to show that the contract was 
not binding on him inasmuch as it was 

(1) 27 B 618; 5 Bom. L R 592. j 
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not binding on the plaintiff. The learned 
Chief Justice in his judgment observes that 
the executory contract sued upon was not 
binding upon the plaintiff Municipality 
before him because certain formalities 
prescribed by s. 30, Bombay District 
Municipal (Amendment) Act, 1884, had not 
been complied with, and therefore it was 
open to the defendant before him to show 
that it was not binding on him inasmuch 
as it was not binding upon the plaintiff. 
Mr. Coltman contends that this ruling is 
not applicable to the present case because 
here the Court is concerned not with an 
executory but with an executed contract. 
He relies upon Leake on Contracts, 8th 
Edition, pages 6-7, where it is stated: 

“An executed consideration is some act performed 
or some value given at the time of making the 
promise and inreturn forthe promise then made: 
as where goodsare delivered, or services rendered 
upon credit, that is, upon a promise to pay for them 
at a future time; or where money is paid in advance 
for a promise given.—An executory consideration is a 
promise to do or give something in return for the 
promise then made...... Thecontract with an executory 
consideration thus comprises two promises commonly 
described as mutual promises; the one promise 
forming the consideration for the other, and con- 
versely. Consequently, contracts of this kind must 
be binding on both parties, otherwise the considera- 
tion for one of the promises fails, and the contract 
is then described as being void for want of mu- 


” 


tuality; ..... z 

Mr. Coltman has argued that because the 
Municipality has expended moneys, the con- 
sideration is an executed one. The moneys 
expended by the Municipality, on the 
Municipality’s own case, seem to have been 
expended by way of part performance after 
the contract and not by way of executed 
consideration at the date of the contract. 
Pollock and Mulla in their Commentary 
ons. 2, Contract Act, 6th Edition, page 30, 
have thus stated the difference between the 


two kinds of consideration: 

“A consideration which consists in performance 
(or so far as it consists in performance) is said to be 
executed, If and so farasit consists in promise, it is 
said to be executory.” 


The consideration here relied on, on 
behalf of the plaintiffs, is a promise to 
expend large sums of money and not a 
performance. The consideration in my 
judgment would be executory and not 
executed. Mr. Ooltman has relied on 
Abaji Sitaram v, Trimbak Municipality (2) 
where our Appeal Court has held that 
though a contract by a Corporation must 
ordinarily be made under seal, still where 
there is that which is known as an 
executed consideration, an action will lie 
though this formality hasnot been observed. 
(2) 28 B66; 5 Bom, L R 689, 
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In that case the Trimbak Municipality, 
who were the plaintiffs, had granted to 
the defendants a right of collecting tolls 
and taxes for a period of 14 months for 
a sum of Rs. 15,001, out of which the 
defendants had paid Rs. 1,500 in advance. 
The plaintiff Municipality had agreed to 
givea certain remissionto the defendants 
and had sued the defendants for the balance 
due after making allowance for the remis- 
sion which was allowed and the part pay- 
ment which was made. The defendants 
relied upon an earlier resolution of the 
Municipality by which Rs. 7,000 out of the 
contract amount was proposed to be 
remitted. The remission proposed at the 
earlier meeting was held to be invalid on 
the ground that the meeting of the Munici- 
pality had not been properly convened. 
Whether this earlier resolution was or was 
not binding seems to have been the only 
point raised in the pleadings and decided 
by the lower Court in favour of the Munici- 
pality. The learned Chief Justice in con- 
firming the decision of the lower Court made 
some observations on a point outside the 
pleadings which was taken for the first 
time by appellants Counsel before the 
Appeal Court. These observations appear 
in the judgment at page 72* of the report 
and are as follows: 


“This discussion leads us to consider a point, which 
was raised before us for the first time, and then 
only asa result of investigation made in the course 
of the hearing before us. It appears that ithe 
contract under which defendant No.1 became entitled 
to levy and collect the tolls was not under seal, and 
so failed to comply with s. 30 (of the District 
Municipal Act II of 1884) to which I have already 
alluded. The Advocate-General, relying for this 
purpose on s. 23, Contract Act, has asked us to hold 
that there was nocontract at all under which -the 
plaintiff Municipality can claim. Apart from the 
fact that thisis travelling outside the pleadings of 
the parties, we think, there is another reason why 
we cannot give effect to the contention. It is well 
recognizedlaw in England that though a contract 
by a Corporation must ordinarily be under seal 
still where there is that which is known as an 
executed consideration, an action will lie though this 
formality has not been observed, Notwithstanding 
s. 23, Contract Act, we see no reason for notadopt- 
ing the same view of the law here. For we think 
when regard is had to the principle on which the 
English Courts have proceeded, it is clear we do 
not run contrary toany provision of s, 23, Contract 
Act, in holding that in this country too, as in 
England, where there is an executed consideration 
a guit will lie even in the absence of a sealed 
contract. And on the facts of this case we hold 
that there has been an executed consideration, It 
is however at the same time manifest that the 
doctrine we have here applied, would, on the facts 
in no way assist the defendant’s contention that the 
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performance of his promise bas been legally dispensed 
with or remitted.” ` 
This case has been considered by another 
Division Bench of our High Court in the 
case of Municipality of Sholapur v. Abdul 
Wahab (3) where Shah, J., refused to make 
any comment on the case, as apparently it 
was not necessary for him to do so for 
purposes of the appeal before the Division 
Bench. But Crump, J., in his judgment 
has made the following comment (page 804*): 
“In this view of the case, it is unnecessary to 
consider whether the decision in Abaji Sitaram v. 
Trimbak Municipality (2) applies here ornot, But in 
view of the remarks of the lower Court and in 
deference to the arguments advanced here, it is, I 
think, desirable to point out that so faras tho 
judgment in that case applies, the ruleof Common 
law as to contracts under seal, it isto some extent 
obiter. Forthe learned Chief Justice says that to 
consider the pointitis necessary to travel outside 
the pleadings. Further, it must be remembered that 
itis a decision on a Statute which is no longer in 
force. It is difficult to say, evenif it were applied 
here, that it fits the facts of this case. The facts of 
that case lay down that a Corporation can sue on 
a contract which should have been under seal in 
spite of the omission of that formality where there 
is executed consideration, That is not exactly the 
case before us, and itis therefore not necessary to 
consider how far that decision can be reconciled 
with the decision of the House of Lords in Young 
& Co. v. Mayor of Royal Lamington (4) and how 
` far the ruleof English Common Law can prevail 
eitherin England or in India against Statutes con- 
taining restrictive provisions as to the form of 
corporate contracts. These are questions which will 
require consideration when a proper case arises.” . 
The above observations made by Crump, J., 
regarding Abaji Sitaram v. Trimbak 
Municipality (2) were not necessary as the 
learned Judge himself recognizes for decid- 
ing the appeal before the Division 
” Bench and were obiter. The object with 
which the observations were made was to 
draw attention to the ruling of the House 
of Lords in Youug & Co. v. Mayor of Royal 
Lamington (4) with which the remarks of 
the learned Chief Justice seems to bein 
conflict and to suggest that the remarks 
` of the learned Chief Justice were in the 
nature of obtier. A further point seems to 
be thrown out for consideration in an 
appropriate case when it arises, viz., whe- 
ther a contrary ruling of the Appeal Court 
should be allowed to override the clear 
provisions of a Statute. With great respect 
it seems to me that Crump, J., was right, 
sittingin the Appeal Court as he did, to 
throw doubt on the validity of the observa- 
tions made by the learned Chief Justice in 
Abaji Sitaram v. Trimbak Municipality (2). 


(3) 61 Ind. Cas. 428; A I R 1921 Bom. 439: 45 B 797; 
23 Bom, L R 244, 
(4) (1883) 8 A O 517. 


*Pago of 45 B,—[Ed.] 





MUNICIPAL CORPORATION, BOMBAY V. SECRETARY OF STATH 


15210 


With great respect I agree with Crump, J., 
that these observations of the learned Chief 
Justice are in the nature of obiter and hence 
not binding on this Court. Oa the facts of 
the case before him the learned Chief 
Justice considered that it was a case of an 
executed consideration. These facts were 
similar to the facts of the present case. 
The executed consideration which was relied 
on in that case consisted in the Municipality 
giving the right to collect the tolls and taxes 
to the defendant. The executed considera- 
tion on the part of the Municipality inthe 
present case is said to be moneys they hare 
expended under the cortract with Govern- 
ment. As the judgment of the Appeal 
Court on this point is, in my opinion, obiter, 
I am at liberty, with great respect, not to 
follow the view which has been expressed by 
the learned Chief Justice, that consideration 
in such cases should be regarded as being 
executed. The case before the learned 


Chief Justice seems to have been one of - 


part performance and not of executed con- 
sideration. The present case, in my opin- 
ion, is of a similar nature. 


Mr. Coltman has relied next upon the case 
of Muhammad Musa v. Aghore Kumar 
Ganguli (5). In that.case a compromise 
had been arrived at in 1873 by which it 
was agreed that a certain mortgaged prop- 
erty should be released from two mortgages 
and the mortgagors should execute deeds 
of absolute sale of certain portions which 
were allotted to the respective mortgagees, 
A decree was made in pursuance of the 
compromise, but the compromise agreement 
wa3 not registered, nor were the transfers 
executed. All parties had thenceforward 
acted in every respect as if the transfers 
had been made, and there had been deal- 
ings, both by the mortgagors and the 
mortgagees, with the shares which were 
allotted to them under the agreement. In 
1908 a suit was instituted to redeem the 
mortgages. The Judicial Committee, in 
confirming the judgment of the Calcutta 
High Court, held that whatever defects of 
form there might be, in relation to the 
compromise agreement as a transfer of the 
equity of redemption, were cured by the con- 
duct of the parties in continuously acting 
upon it, and that the right to redeem the 
mortgages was extinguished. This case 
related’ to mortgages prior to the Transfer 


(5) 28 Ind. Cas. 930; A I R 1914 P O27; 42 TA 
1; 42 0801; 17 Bom. L R 420; 21 OL J 231; 28 M L 
J 548; 190 W N 250; 13A L J 229; 17M LT 143; 
2 L W 258; (1915) M W N 621 (PO). 
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of Property Act. Reliance is placed by 
Mr. Co!tman upon the observations of Lord 
Shaw in regard to Maddison v. Alderson 
(6). Those observations are as follows 
(p. 8*): 

“Their Lordships do not think that there is any- 
thing either in the law of India or of England 
inconsistent with it, but, on the contrary that these 
laws follow the same rule. In a suit, said Lord 
Selborne in Maddison v. Alderson (6), founded on 
such part performance (and the part performance 
referred to was that of parol contract concerning 
land) the defendant is really ‘charged’ upon the 
equities resulting from the acts done in execution of 
the contract, and not (within the meaning of the 
Statute of Frauds) upon the contract itself. If such 
equities were excluded, injustice of a kind which the 
Statute cannot be thought to have had in contemplation 
would follow. The Lord Chancellor then enumerates 
a series of acts referable tothe parol contract, and 
he adds, ‘the matter has advanced beyond the stage 
of contract; and the equities which arise out of the 
stage which it has reached cannot be administered 
unless the contract is regarded.’ Many authorities 
are cited in support of these propositions from 
English and Scotch Law, and no countenance is given 
to the proposition that equity will fail to support a 
transaction clothed imperfectly in those legal forms 
to which finality attaches after the bargain has 
been acted upon. From these authorities one dictum 
quoted by Lord Selborne from Sir John Strange (1 
Ves. Sen, 411) may be here repeated: ‘if confessed 
orin part carried into execution, it will be binding 
on the parties, and carried into further execution 
as such, in equity.’ Their Lordships do not think 
that the law of India is inconsistent with these prin- 
ciples. On the contrary it follows them,” 

This decision has been explained in the 
later case of Ariff v. Jadunath Majumdar 
(7). Lord Russell of Killowen, in deliver- 
ing the judgment of the Judicial Commit- 
tes of the Privy Council, observes (p. 1007): 

“It was stated in Maddison v. Alderson (6), that 
the equitable doctrine of part performance did not 
rest upon the view that equity will relieve against 
a public Statute in cases which fall within it; but, 
as Lord Selborne expressed it, the Statute of Frauds 
only contemplates the case of a person being charged 
upon the contract only; it has not in view the case of a 
person being charged upon the contract, coupled 
with acts done in pursuance of the contract. 

“Whether an English equitable doctrine should 
in any case be applied so as to modify the effect of 
an Indian Statute may well be doubted: but, that 
an English equitable doctrine affecting ‘the provi- 
sions of an English Statute relating to the right to 
sue upon a contract, should be applied. by analogy 
to such a Statute as the Transfer of Property Act 
and with such a result as to create without any 
writing an interest which the Statute says can only 
be created by means of a registered instrument, 
appears..to their Lordships, in the absence of some 


(6) (1883) 8 A 0467; 52 LJ QB 737; 47 JP 821 
31 W.R 820;49 L T 313, < 

(7) 13L Tod. Oas, 762; AIR 1931PO 79;591 A 
91; 58 O 1235; 60 ML J 538; 33 L W 586: 530 L 
J 359; 350 WN 559: 15 RD 354: 8 O WN 739; 


(1931) M-W N 480; Ind, Rul. (1931) P O 15!; 33 Bom, 
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binding authority to that effect,to be impossible, Whe- 
ther auy such authority exists will be considered 
later.” 

At p. 104*, Lord Russell of Killowen, in 
referring to the cases of Muhammad Musa 
v. Aghore Kumar Gangult (5) and Malraju 
Lakshmi Venkayamma v. Venkata Nara- 
simha Appa Rao (8) observes: 

“Neither of these cases, as a decision, affects the 
case now under consideration by the Board. The 
matter which was relied upon by the respondent 
consisted of certain obiter dicta in the course of 
which English doctrines of equity were described 
in terms of the law of Scotland and stated to be ap- 
plicable in India, 

‘In the former case the appeal was dismissed upon 
the grounds that the contract to convey had been 
made and that at the relevant date no written convey- 
ance was required, the Transfer of Property Act, 
1832, not having been passed. In the latter case 
the decision rested entirely on the fact that’ a valid 
contract had been made and was enforceable by the 
appellant. 

“In each case however the judgment contains state- 
ments to the effect that even if the contract in 
question had been incomplete, the acts of the parties 
had been such that equity would in some way have 
bound the parties, Their Lordships do not under- 
stand these dicta to mean more than that equity 
may hold people bound by a contract which, though 
deficient in some requirement as to form, is never- 
theless an existing contract. Equity does this, as 
before stated, in the case of a verbal contract for the 
sale of land which has been partly performed. 
Their Lerdships do not understand the dicta to 
mean that equity will hold people bound as ifa 
contract existed, where no contract was in fact 
made; nor do they understand them to mean that 
equity can override the provisions of a Statute and 
(where no registered document exists and no regis- 
trable document can be procured) confer upon a 
person a right which the Statute enacts shall be 
conferred only by a registed instrument.” 

Ib is clear from the later pronouncement 


of the Privy Council that the observations. 


in the earlier cases of Mahomed Musa v. 
Aghore Kumar Ganguli (5) and Malraju 
Lakshmi Venkayamma v. Venkata Nara- 
simha Appa Rao (8), were mere obiter and 
can have no application to the facts of 
the present case. 

Mr. Coltman has relied also on The Pish- 
monger's Company v. Robertson (9), where 
it was held that the contract sued upon 
having ‘been executed on the part of the 
Corporation and the defendanis in that 
suit having received full consideration, 
they were bound by the contract and the 
plaintiffs were entitled to sue on the 
contract although the contract was not 
executed under seal. as required by a 
statutory provision. That case may be 

(6) 34 Ind. Oas, 921; A I R 1916 P O9; 43I A 
138; 39 M 509; 200 W N 1054; I4 ALJ 797: 31M 
L J 58; (1916) 2MW N 23; 20 M LT137; 4 L W. 
58; 18 Bom. L R 651; 24 OL J 279 (P O). 


(9) (1843) 5M &G 131; 6 Scott, NR 53; 12LJ G 
p 185: 63 R R 242, 
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distinguished from the present case on the 
ground that there the consideration given 
by the Corporation was executed and not 
executory. In the present case the con- 
sideration appears to be executory and a 
mere part performance of the contract by 
the Municipality would not convert the 
consideration into executed consideration 
so as to condone non-compliance with the 
provisions of a Statute in respect of the 
formalities which are to be observed in 
entering into a contract on behalf of the 
Corporation. The analogy to be drawn 
from this case in favour of the plaintiffs 
in respect of the defective contract so far 
as it affects the defendant would, in my 
opinion, not apply. The objection taken 
onthe ground of want of mutuality is, in 
my opinion fatal to the plaintifis’ case and 
should be allowed. 

I will next consider whether, apart from 
the initial defect that the contract relied 
on has not been properly executed on be- 
half of the plaintiffs, inasmuch as the party 
who has purported to act on behalf of the 
Municipality was the President of the 
Municipality and not the Commissioner as 
required by the Municipal Act, the con- 
tract can be said to be properly executed 
on behalf of the Secretary of State for 
India in Council who is sought to be 
made liable. For a contract made on 
behalf of the Secretary of State for India 
in Council to be binding on him it is 
necessary to show that it conforms to 
the provisions of the Government of India 
Act (5 and 6 Geo. V,c.61;6 and7 Geo. 
V, e. 37 and 9 and 10 Geo. V, c. 101), s. 30. 
The substantial provisions of this section 
were in force at the date of the contract 
relied upon, Section 36 (1) of this Act 
provides that : 

“ wee e.. Ny Local Government may on behalf and 


in the name of the Secretary of State in Council 
Beaver make any contract for the purposes of this 


ct, 

Sub-s. (2), s. 30 requires that : 

“Every... .....contract made for the purposes of 
sub-s. (1) of this section’ shall be executed by such 
person and in such manner as the Governor-General 
in Council by resolution directs or authorizes, and 
if so executed may be enforced by or against 
the Secretary of State in Oouncil for the time 
being.” 

It is conceded by Mr. Coltman that the 
terms of this section are mandatory and 
not merely directory. It will be observed 
thata paramount condition laid down in 
this section for such a contract is that the 
contract should be on behalf and in the 
name of the Secretary of State in Council. 
t fe the correspondence on which reliance 
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has been placed it nowhere appears that the 
Bombay Government were purporting to 
act on behalf and in the name of 
the Secretary of State in Council 
so as to make the contract binding upon 
him and incidentally upon the revenues of 
India, Section 30, in my judgment, seems to 
contemplate a formal deed or instrument 
in which the contract is set out as being 
on behalf and in the name of the Secretary 
of State in Council. Mr. Coltman has 
argued that a contract with the Secretary 
of State in Council need not be contain- 
ed in an indenture or a single instru- 
ment but may be gathered as in the case 
of other contracts from correspondence. 
He contends that an instrument is nothing 
more than a writing and as long as the 
contract with the Secretary of State is 
evidenced by a writing, it is immaterial 
whether there is a single writing or nu- 
merous writings which have to be read 
together to ascertain the contract between 
the parties. 

Mr. Coltman has relied on The Queen 
v. Riley (10), where the Court of Crown 
cases reserved, in construing s. 38, For- 
gery Act, 1861, (24 and 25 Vic. c, 98), 
held that a telegram which had been 
forged came within the meaning of a forg- 
ed instrument under that Act. Hawkins, 
J., in his judgment observes (p. 314*): 

“I am not aware of any authority for saying 
that in law the term ‘instrument’ has ever been 
confined to any definite class of legal documents. 
In the absence of such authority, I cannot but 
think the term ought to be interpreted according 
to its generally understood and ordinary meaning, 
as stated in the dictionaries of Dr, Johnson and of 
Webster When applied to a writing, Dr. 
Johnson defines it as ‘a writing—a writing con- 
taining any contract or order.’ Webster's definition 
is ‘a writing expressive of some act, contract, pro- 
cess or proceeding.” When used generally, Dr, 
Johnson speaks of it as ‘that by means whereof 
something is done.’ Webster, as ‘one who, or that 
which, is made a means, or caused to serve a 
purpose. ‘These definitions cover an infinite 
variety of writings, whether penned for the purpose 
of creating binding obligations or as records of 
business or other transactions.” h 

Section 30, Government of India Act, 
does not expressly lay down that the con- 
tract is to be by a formal document. 
But the provision in this section requiring 
the contract to be not only* on behalfbut 
also inthe name of the Secretary ‘of:State 
in Council seems to me to make: it snecés- 
sary that the contract should be‘evidenced 
by a formal document in the ‘nature of 
an indenture or deed to which the’ Secre- 


(10) (1896) 1 Q B 309, 






ye 





J 


“be executed by the 


1984 
tary of State in Council is made a partly 
and not merely by correspondence. In 
my opinion it would be forcing the lan- 
guage of the section toc far to say that 
a contract could be entered into on behalf 
and in the name of the Secretary of State 
in Council by means of correspondence. 
Apart from this consideration, the contract, 
as disclosed in the correspondence, cannot 
bind the Secretary of State in Council as 
it would appear it has not been entered 
into on behalf and in the name of the 
Secretary of State in Council. 

In pursuance of s. 30, sub-s. (2), Govern- 
ment of India Act, the Governor-General 
in Oouncil has by resolution directed and 
authorised certain officers of Governmert 
holding such capacity to execute contracts 
on behalf and in the name of the Secretary 
of State in Council. The resolution which 
was in force at the date of the contract 
relied on is to be found in the Supplement 
to the Gazette of India for 1913, at p. 
1195, and is made in the exercise of the 
powers conferred by s. 2, Hast India Con- 
tracts Act, 1870, (33 & 34 Vic. c. 59), 
which provisions are confirmed by the later 
Government of India Acts. In dealing 
with the execution of contracts and deeds 
on behalf of the Secretary of State in 
Council, the resolution by cl. N provides 
that in theterritories under the administra- 
tion of the Government of Bombay, as 
regards contracts, etc., not hereinbefore 
specified:—JI. All deeds and instruments 
relating to matters, other than those 
specified in heads 2to 15 and 17 to 24 are to 
be executed by a Secretary to Government. 
Sub-cl. 18 provides that agreements and 
deeds entered into with managers of 
educational institutions in respect of Gov- 
ernment grants-in-aid the contract is to 
Director of Public 
Instruction, Bombay. The correspondence 
on which reliance is placed in this case was 
carriedon by the Secretary to Government 
in the Educational Department, Bombay. 
Jt must be shown therefore that the con- 
tract disclosed is not of a nature which 
would fall under sub-cl. 12 of cl. N, and 
would come, therefore under sub-cl. 1. 
The: subsidy which Government undertook 
to pay.to”the “Municipality is described 
in “various patts of the correspondence as 
grant-in-aid’.which in this connection has 
a technical “méaning. In one place it has 
been calléd a‘ subvention, 
what Government were proposing to give 
was in the nature of a bounty or con- 
tribution in order to help the Municipality 
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to carry out on an extensive scale the 
duty which the law had imposed upon it 
of imparting primary education to Bombay 
citizens. 

Mr. Coltman has argued that the Bombay 
Municipality cannot be described as mana- 
gers of any educationul institution. He 
contends that the Schools Committee which 
is a statutory body are the managers of all 
Municipal Schools, and the function of the 
Municipality is only to provide the joint 
Schools Commiltee with the necessary funds 
for the purpose of primary education in the 
city. He relies upon s. 3, Elementary 
Education Act, 1870 (33 & 34 Vic. c. 75), 
for the meaning that should be attached to 
the term “managers.” According to that 
Act the term “managers” is said toinclude 
all persons who have the management of any 
elementary schools whether the legal in- 
terest in the school house is or is not vested 
inthem. Mr. Coltman has argued that the 
interest of the Municipality in the primary 
schools in Bombay is to the extent only of 
the schoo] houses being legally vested in 
the Municipality and the Municipality 
being under a duty to provide the Schools 
Committee with funds to defray the expen- 
ses of primary education. This argument 
seems to lose sight of certain considerations 
which arise on an interpretation of the 
several provisions of the City of Bombay 
Municipal Act. Under s. 61 (g)a statutory 
duty is cast upon the Municipality of main- 
taining, and suitably accommodating, 
schools for primary education subject 
always tothe grant of building grants by 
Government in accordance with the Govern- 
ment Grant-in-aid Oode for the time being 
in force. Under s. 39 of the same Act a 
statutory duty is cast upon the Municipality 
to appoint a Schools Committee of 16 mem- 
bers for the purpose of giving effect to the 
provisions regarding primary education, 
Bys.4 of the same Act, it is provided 
that the Municipal authorities charged with 
carrying out the provisions of this Act are: 
(a) a Corporation; (b) a Standing Committee; 
(e) a Municipal Commissioner. 

The Schools Committee is not included 
in the list. The effect of s. 4, City of 
Bombay Municipal Act, seems to be that 
the whole duty in respect of primary edu- 
cation isimposed upon the Municipality. 
The Schools Comiuittes no doubt are a 
statutory body under the Municipal Act, 
but 12 out of 16 of the members are Munici- 
pal Councillors appointed by the Munici- 
pality and the remaining four who need 
not be Councillors awe co-opted by these 12 


\ 
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Councillors. The Schools Committee is 
subject to and under the Municipality and 
is not an independent body in whom the 
Statute has vested the management of 
primary schools in Bombay irrespective of 
the Municipality. ‘The schools being vested 
in the Municipality and there being a 
statutory duty on the Municipality to main- 
tain, aid and accommodate institutions for 
primary education, and appoint a Schools 
Committee for the purpose, it must, in my 
opinion, follow that the plaintiffs are mana- 
gers of the Municipal primary schools 
which they own. ‘The point which s. 3, 
Elementary Education Act, 1870, contem- 
plates does not seem to arise here, as the 
Municipality arethe ownersof their school 
houses, and wherever they are not the 
owners, they have rented the premises for 
purposes of primary education. It would 
not, in my opinion, follow that because the 
Municipality owns in many instances the 
school houses where primary education is 
being conducted on their behalf, that they 
cannot, on that account, be regarded as 
managers of such institutions, The primary 
schools are conducted in the name of the 
Municipality and not of the Schools Com- 
mittee. The Municipality provides all the 
fundsand buildings for the purpose. The 


> Schools Committee manage these schools 


only as nominees and on behalf of the 
Municipality. 

Mr. Coltman has further argued that the 
Bombay Municipality hasno direct control 
over the details of the management of its 
primary schcols, these details being manag- 
ed entirely by the Schools Committee. 
Details such as employment, dismissal and 
promotion of teachers are said to be under 
the control of the Schools Committee who 
entirely administer the primary schools. 
Mr. Coltman bas argued that in dealing 
with a body like the Municipality the 
Government could not be said to have been 
dealing with mere managers of an educa- 
tional institution bat with a public body 
which occupied a much higher position than 
that of mere managers. In my judgment 
no odium need attach to the Bombay 
Municipality by being called managers of 
educational institution within the meaning 
of sub cl. (18) of cl. N. The Municipality, 
in my judgment, must be regarded with 
reference to their primary schools to be 
“managers” of suchschools. The contract 
relied on would, therefore, come under sub- 
‘el. (18), of cl. N and sub-cl. (1) of cl. N 
would not be applicable. 

Mr, Coltman has argued that Government 
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by their conduct throughout the correspon- 
dence have indicated that the matter was 
one of considerable importance which could 
not be dealt withby a subordinate officer 
like the Director of Public Instrncticn, but 
required the weight and prestige which 
attaches to the position of a Secretary to 
Government. The Municipality, too, accord- 
ing to this contention indicated by their 
conduct that they in their turn attached 
considerable importance to the proposal 
which Government had made and thought 
it to be more in keeping with the dignity 
of the situation that the proposal should not 
be accepted by the Municipal Commissioner 
in the ordinary course, but by the President 
on behalf of the Corporation. In my judg- 
ment, by such conduct neither the Munici- 
pality nor Government could waive a 
statutory provision which is intended for 
their respective benefit and protection. The 
case for the plaintiffs, in my judgment, fails 
also on the ground that the contract on 
which they have relied has not been entered 
into on behalf of the Secretary of Stale in 
Council by the Director of Public Instruc- 
tion who alone was competent to have signed 
such a contract. 

On the assumption that no valid contract 
has been entered into on behalf of the 
Secretary of State in Council, Mr, Coltman 
has argued that the contract has become 
binding upon the Secretary of State because 
of executed consideration on the part of 
the plaintiffs. 
for this part of his argument upon Abaji 
Sitaram v. Trimbak Municipality 
(2). I have already dealt with this 
åuthority in the earlier part of this judg- 
ment and have ventured to express an 
opinion with great respect that the obser- 


vations of the learned Chief Justice on . 


which Mr. Coltman has relied are obiter 
and not binding onme. I have also called 
attention to the observations of Crump, J, 
regarding this case in Municipality 
of Sholapur v. Abdul Wahab (3). 
The observations of the learned Chief 
Justice have been dissented from by the 
Allahabad High Court in Radha Krishna 
Dasv. Municipal Board of Benares (11) 
In Ramaswamy Chetty v. Municipal Council, 
Tanjore (12) on a similar point having come 
up for decision before: the’ Madras High 
Court, that Court* has followed Radha 
Krishna Das v. Municipal Board of Benares 
(11) and has dissented from Abaji Sitaram 
v. Trimbak Municipality (2) on the ground 

(11) 27 A 592;2 A LJ 321; AWN 1905; 111, 

(12) 29 M 360, 


He has relied very strongly -` 
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that it does not refer to or consider the 
authorities on which the Allahabad case has 
proceeded. 

The observations of the learned Chief 
Justice have algo come in for adverse cri- 
ticism by Sir Frederick Pollock and Sir 
Dinshah Mulla in their learned Commen- 
tary on Indian Contract Act, Edn. 6 at 
pp. 375—377. The observations of the learn- 
ed Chief Justice are, in my opinion, impliedly 
overruled by the Judicial Committee of the 
Privy Council in Ariff v. Jadunath Majam- 
dar (T) and are irreconcilable with the 
judgment of the House of Lords in Young 
& Co. v. Mayor of Royal Lamington (4) as 
well as with the decision of the Court of 
Appeal in Hunt v. Wimbledon Local Board 
(13). The other case on which Mr. Coltman 
strongly relied for this part of his argument 
is the case of Mahomed Musa v. Aghore 
Kumar Ganguli (5). I have had occasion 
in the earlier part of this judgment to state 
that this case has been dissented from in 
Ariff v. Jadunath Majumdar (7) see the 
observations of Lord Russell of Killowen at 
pp. 103 and 104* of his judgment. Having 
regard to allthese considerations with great 
respect, the observations of the learned Chief 
Justice do not seem to be the correct law, and 
as they are merely obiter, in my judgment, I 
amnot bound to give effect to them in the 
presentisuit. Mr. Coltman has next relied 
onthe case of Kedar Nath Bhattacharji v. 
Gorie Mahomed (14) where it was held that 
asuit would lie to recover a subscription 
promised, the subscriber knowing that on 
the faith of his and other subscriptions, an 
obligation was to be incurred to a contrac- 
tor forthe purpose of erecting a building 
to be paid for out of the moneys subscribed. 

.Pollock and Mulla in their Commentary on 
the Indian Contract Act, Edn. 6, p. 18, have 
thus analysed this case: f 

‘Questions may sometimes arise whether the 
thing done by the plaintiff claiming under a promise 
was in fact done at the desire of the promisor, The 

Commissioners of the Howrah Municipality created 
themselves by deed trustees for the purpose of 
building a town hall in Howrah and inviting and 
collecting subscriptions for that purpose. The 
defendant was a subscriber to this fund of Rs. 100, 
having sigaed his.name in the subscription book 
for that amount. Assoon as the subscriptions allow- 
ed, the Commissioners, including the plaintiff, who 
was also Vice-Ohairman of the Municipality, entered 
into a' contract with a contractor for the purpose of 
building the town hall. The defendant not having 

„paid his subscription, a suit was brought against 

im by the plaintif on behalf of himself and all 
-the other Commissioners who had rendered them- 

(13) (1878) 4OPD48;48 LJ OP 207;27WR 
123; 32 L T 35, 

(14) 14 O 64, 
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selves liable to the contractor, It was held that-the 
suit would lie, as there was a contract for good 
consideration. It was stated in the course of the 
judgment that the subscriber knew the purpose to 
which the subscriptions were to be applied, and also 
knew that on the faith of their subscription an 
obligation was to be incurred to pay the contractor 
for the work, In fact, the act of the plaintiff (pro- 
misee) in entering into the contract with the con- 
tractor may be said in this case to have been. done 
at the desire of the defendant (promisor), so as to 
constitute a consideration within the meaning of the 
section for the-promise to pay the subscription. If 
there were no contract with the contractor, or if no 
liability had been incurred and nothing substantial 
had been done on the faith of the defendant's pro- 
mise, the promise to pay the subscription would 
have been without consideration, and therefore void, 
No similar decision is known to have been given in 
England, and it seems doubtful whether there was 
really a sufficient request by the defendant to, the 
plaintiff and those whom he represented. It would 
seem to follow that in the opinion of the 
Oalcutta High Ocurt every promise of a subscrip- 
tion to a public or charitable object, becomes a legal 
promise, and enforceable by the promoters, as soon 
as any definite steps have been taken by them in 
furtherance of the object, and on the faith of the 
promised subscriptions. Such is certainly not the 
general understanding of the profession in England." 


Mr. Coltman has argued that on the faith 
of Government's promise to contribute one- 
half of.the extra expenses, the Municipality, 
has incurred large liabilities, and there- 
fore applying the ruling in this. case, they 
should be held liable in respect of their 
promise. This authority does not seem to 
help the plaintiffs to meet the defendant's 
case on the point that the contract relied 
on as binding on the defendant was execut- 
ed by a person who was not entitled to 
act on defendant’s behalf in respect of a 
contract of the nature relied on in this suit. 
The authority of this case, in my opinion, 
is not applicable tothe present suit. Mr. 
Yoltman has next relied upon the case in 
Carlile v. Carbolic. Smoke Ball Company 
(15). It is contended with great force that 
ths action of Government as disclosed in 
their correspondence amounted to an offer, 
which offer by being acted upon by the 
Municipality has been accepted and a valid 
contract has been concluded. I am unable 
to appreciate how this case can help Mr. 
Coltman’s argument on the point which I 
am now considering. Itis clear that there 
has been no advertisement on the part of 
Government inviting the public at large 
to fulfil certain conditions, upon the fulfil- 
ment of which, they would become entitled 
to a reward. The offer contained in the 
correspondence is a definite offer made to 
the Municipality which is a specified body; 
The only person or body who would. be 

(15). (1893) 1 Q B 256; 62L JQ B 257; 57 J'B 325; 
41 W R 210; 67 L T8372... 
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competent to accept the offer would he the 
Bombay Municipality, and no one else. 
The condition which the Bombay Munici- 
pality was invited to fulfil was to expend 
a large sum of money over and above 
what they had expended in 1917-18 If 
they fulfilled that condition, Government 
were to defray half of their extra expenditure. 
There was no condition as in Carlile v. 
Carbolic Smoke Ball Company (19) that 
should the Bombay Municipality feel any 
ill-effects against which any immunity was 


- guaranteed that they would become entitled 


to a specific reward. The analogy of the 
Carlile v. Carbolic Smoke Ball Company 
(15) to the present case, in my opinion, is 
very remote and the ruling there given can 
be of no direct help inthe decision of the 
present suit. 

The conclusion I have come to ona con- 
sideration of the contentions which have 
been urged before me is that no valid con- 
tract has been arrived at which is binding 
on either party in this suit, the President 
of the Municipality having no authority 
under the Municipal Act to bind the plain- 
tiffs, and the Secretary to Government in 
the Educational Department, Bombay, hav- 
ing no authority under the Government of 
India Act read with the Resolution of the 
Government of India published in the 
Government of India Gazette, to which I 
have already referred, to bind the Secretary 
of State in Council. It remains for 
me now to consider a few more points 
which have been urged by the Advocate- 
General on behalf of the «defendant. 
He contends that the acts of Govern- 
ment disclosed in the correspondence in 
this suit amount to acts of State in 
respect of which the plaintiff Municipality 
as a subject have no remedy. He has 
referred to 53 Geo. III, c. 155, for certain 
statutory privileges conferred on the East 
India Company which had till then been 
merely a commercial corporation trading 
in India. This Statute was passed in 
1813. In 1833 by 3&4 Will. IV, c. 85, it 
was enacted that the Fast India Company 
was to hold the territories it had conquered 
in India in trust for the Orown of 
England. By this Statute sovereign powers 
were delegated to the East India Company 
which at the same time continued to be 
a commercial body. 

In the year 1858 by 21 & 22 Vic. c, 106 
s. 65, the British Crown took over the 
territories in India from the East India 
Company. It was then enacted that the 
liability of the Secretary of State for 
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India in respect of future transactions was 
to be the same as was that of the East 
India Company before its enactment. The 
Government of India Act of 1915 by s. 32, 
cl. (2) reproduces the same provisions. 
Relying upon these Statutes, the Advocate- 
General contends that the transaction relied 
on was not in the nature of a commercial 
transaction for which the Secretary of 
State in Council could be made liable as 
on a contract but was in the nature of 
an actof State. He has cited the follow- 
ing cases in support of the distinction 
which he urges the Court to draw between 
an act of the Secretaryof State which is 
commercial in its nature and an act of his 
which is undertaken in the discharge of 
the sovereign or administrative functions of 
the State: P. & 0. S. N. Co. v. Secretary 
of State for India (16), Nobin Chunder Dey 
v. Secretary of State (17), McInerny v, 
Secretary of State (18), Kessoram Poddar 
& Co. v. Secretary of State (19), 
Secretary of State v. Hari (20), Secretary of 
State v. Cockcraft (21), Municipal Council, 
Vizagapatam v. Foster (22) and Kishen 
Chand v. Secretary of State (23). From 
those authorities it would appear that, 
apart from commercial transactions of the 
Secretary of State, there are only three 
exceptions in respect of which he could 
þe made liable although the acts may be 
acts of State. These three exceptions are: 
(a) trespass to immovable property, (b) an 
obligation imposed by a Statute, and (0) 
where it can be shown that benefit has 
resulted to Government from a tort of its 
servanis. The Advocate-General has con- 
tended that the present suit will not come 
under any of these three exceptions and 
that there was no obligation on Govern- 
ment to expend any part of its revenue 
on primary education in Bombay. He 
has further relied upon the case of Kederi- 
ktiebolaget Amphitrite v. The King (24). It 
will be observed that in this case the action 
of Government was in relation to a certain 
foreign company in time of war. In con- 
sequence of the intensified blockade of 


(1)5 BH OR App. 1. 

(17)1 O11: 24 W R 309. 

(Ls) 13 Ind. Cas, 370; 38 O 797. 

(19) 107 Ind, Cas, 360; AI R1928 Oal, 74;54 O 
969 


(20) 5 M 273. 

(21) 27 Ind. Oas. 723; A IR 1915 Mad, 993; 39 M 
351; (1915) M W N 39. i 

(22) 44 Ind, Gas, 308; A I R 1918 Mad. 264; 41 M 
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(23) 3 A829; A W N 1681, 87, 
(24)(192F) 3K B 500; 91 L J K B75; 3T L R985; 
12611 T 63; 
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British ports. by the Germans an arrange- 
ment had been made between the British 
Government and the Government of 
neutral countries that neutral ships in 
British ports should be allowed to leave 
only if they were replaced by other ships 
of the.same tonnage, which arrangement 
was known as the “ship for ship” policy. 
The suppliants who were the Swedish 
Steamship Oompany hud obtained an 
undertaking from the British Government 
that if they sent a particular 
ship to England with a parti- 
cular class of cargo she should not be de- 
tained. The British Government sub- 
sequently withdrew their undertaking and 
refused clearance to the ship after it had 
come toa British port. 

Under these circumstances the Court 
held that the Government's undertaking 
was not enforceable in a Court of law, it 
not being within the competence of the 
Créwn to make a contrast which would 
have the effect of limiting its power of execu- 
tive actionin the future. The Advocate- 
General has argued that it was not com- 
petent to the Government as it existed in 
1919 to bind its successors by any contract 
that it then entered into with the plaintiffs. 
This argument, in my opinion, omits to con- 
sider that the contract here relied on is 
not one between Government on the one 
hand and a foreign subject on the other 
in time of war, but between Government 
and its own subjects in time of peace. 
act of State, as generally understood, is a 
term which is not applicable to an action 
of the Sovereign towards its own subject in 
its own territory in time of peace. 
expression is usually applied to an action of 
the Sovereign towards foreign subjects 
whether it be in time of war or in time 
of peace. There can be an act of State 
as between the Sovereign and its own sub- 
jects in time of war. It would be a 
misnomer, in my opinion, to call the 
administrative acts of a Sovereign against 
its owa subjects in time of peace as 
acts of State and to claim immunity in 
respect of them although they may amount 
to a contract in the ordinary sense between 
the Sovereign and his subject. 

The Advocate-General has contended that 
all administrative acts of Government, 
including contracts with its subjects if they 
do not relate to a commercial transaction 
would amount to acts of State over which 
the Municipal Courts can have no juridic- 
tion. He bas contended that under the 
Government of India Act the Secretary of 
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State in Council can be made liable in 4 
a Municipal Court only in respect of com- 

mercial transactions and that the present 

plaintiffs can have no remedy against the 

Secretary of State even thcugh the transac- 

tion may have resulted in a contract be- 

tween the parties, because the subject-matter 

of the contract is not a commercial tran- 

saction from which any monetary benefit, 
can be expected to result to the Secre- 

tray of State. Under s. 30, sub-s. (1), Govern- 

ment of India Act, the Secretary of State 

in Council is empowered to make any 

contract for the purposes of that Act.. 
No restriction is specified with reference to 

commercial transactions only. The Secre- 
tary of State in Council as representing 
the Sovereign holds a kind of fiduciary 
position with reference to subject of the. 
Sovereign. No doubt there is no statutory 
obligation on him to promote primary educa 
tion in the City of Bombay beyond providing 
the Municipality with a grant-in-aid for the. 
purpose of buildings where primary educa- 
tion is conducted by the Municipality, but 
the Secretary of State in Council is as such 
interested in the well-being of the citizens 
of Bombay as much as the Municipality: 
The promotion of primary education in the 
City of Bombay would be for the welfare 
of the citizens of Bombay. A statutory duty 
no doubt is cast upon the Municipality to pro- 
mote primary education, but Government by 
their correspondence recognizéd that the 
Municipality was not able to perform that 
duty substantially and satisfactorily . without 
assistance from provincial revenues at the 
disposal of the Bombay Government, 

It was the desire of Government in 1919 
that primary education in Bombay should 
be substantially increased, and in considera- 
tion of Bombay Municipality agreeing to 
expend a larger sum of money than it was 
hitherto doing for that purpose, Government 
undertook to defray one-half the excess expen- 
diture. The promise on the part of the Muni- 
cipality toexpend a largo sum of money 
over primary education in excess of what 
it had hitherto been doing would be a 
sufficient consideration in my judgment for 
Government to enter into a contract with the . 
plaintiffs. 

The Advocate-General has pointed out 
that neither the plaintiffs nor Government 
considered at the time that they were 
entering into a binding. contract. The 
language used in the letters in many 
places would seem toindicate that the 
parties were entering into a ~contract 
But it must be observed that the plaintiffs \ 
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never, insistegi upon a formal contract being 
drawn up. No suggestion was made on 
their behalf ihat the Commissioner of the 
Municipality and the Director of Public 
Instruction should meel and execute a 
formal agreement. which would be under 


the seal of the. Corporation and would 
conform to the formalities which are 
necessary for a contracton behalf and 


in the name,of the Secretary of State in 
Council. The Municipality raised no 
objection to the offer on behalf of Government 
being signed by a Secretary to Government 
instead of the Director of Public Instruction. 
In accepting the offer the Corporation directed 
its. President to communicate their accept- 
ance to Government, 
considered the transaction they wereen- 
tering into, to be in the nature of a 
binding contract they should have authoris- 
ed the Commissioner to enter into a 


Secretary's letter, 

In the course of the correspondence the 
plaintifis suggested to Government that 
the provisions of s. 62-B, City of Bombay 
Municipal Act, should be so amended ag 
to incorporate in it the arrangement which 
had. been arrived at. No suggestion was 
made for having a formal contract drawn 
up between the parties. Government in 
their reply to the suggestion made on 
behalf of the plaintiffs declined to amend 
s. 62-B, City of Bombay Municipal Act on 
the lines which were suggested, and stated 
that.in their opinion the administrative 
undertaking which they had given should 
be considered sufficient. Having regard 
to the. peculiar circumstance that the 
plaintifis as well as the defendant were 
statutory Corporations governed by special 
‘laws ragarding contracts which they could 
enter into, it is clear that both parties 
have shown by their conduct that neither 
of them considered the transaction which 
was being entered into ostensibly on their 
behalf as being in the nature of a binding 
contract, and each trusted the other to 
carry out their and his respective moral 
obligations under the arrangement which 
was arrived at. 

The Advocate-General has argued that 
even if there was a binding contract, it 
has since become impossible of performance 
and, therefore, void. He calls attention 
to s. 45-A, cl. (d), Government of India 
(Amendment) Act, by which it is competent 
‘to Government by rules to transfer from 
f among the provincial subjects to the ad- 


offer contained in their 
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ministration of the Governor acting with” 
ministers appointed under this Act, and 
for the allogation of revenues or moneys 
for the purpose of such administration. 
In pursuance of arule made in that behalf 
by Government Notification dated December 
17, 1920, appearing in the Gazette of India 
of that date at p. 1135, education was 
made a transferred subject from J anuary | 
3, 1921. 
The effect of this resolution is that any ` 
amount that is to be expended for education - 
can be expended only if the Legislative : 
Council of the province sanctions it, and 
it is no longer in the discretion of the. 
executive Government to expend whatever: 
amount it may please on education. From. 
January 3, 1921, the Government of Bombay.» 
having lost control over revenues which 
can be expended for educational purposes, - 
it is contended that the contract, if there 
was one, has become impossible of perform- 
ance. Reference may be made in this 
connection to the Devolution Rules ap- 
pearing at p. 107 of the Bombay Legis- 
lative Council Manual, 1926, and to the 
Government of India Act, ss. 49 (2), 52, 72-A, 
72-B and 72-D. Section 56, Contract Act, 
provides that a contract to doan act which, 
after the contract is made, becomes 
impossible, becomes void when the act 
becomes impossible. The argument of the 
Advocate-General seems to omit to consider 
that the plaintiffs are seeking to make. 
the Secretary of State in Council liable 
in respect of the contract on which they 
are relying. The Secretary of State in 
Council continues as a corporate sole and: 
his liability extends to the revenues of 
all-India and not merely to provincial: 
revenues. If a valid contract was entered 
into on behalf of the Secretary of State, 
it would be binding on him although 


the constitution of the provincial Government 


may have since changed. It would be 
presumed in such cases that the Secretary 
of State in Council would make all 
necessary arrangement to see that the succes- 
sors of the Government who originally foisted 
liability upon him have taken over the 
burden from their predecessors, 

There is no evidence before me to show 
that the Bombay Government have made 
any effort to include the amount which 
the Bombay Municipality was-claiming as 
Government's contribution towards the 
expenditure for primary education in their 
budgets for the years in dispute, They 
have, nowhere, prior to the amendment of 


their written. statement, taken up this 


`~ 


as 


< 
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point. In my opinion the objection taken 
on behalf of the Secretary of State in 
Council on the ground of impossibility 
of performance is unsustainable. The 
plaintiffs seem to have a moral justification 
on their side in complaining of Government’s 
conduct in taking advantage of a legal 
technicality in their favour to avoid an 
obligation they had deliberately under- 
taken in regard to the spread of primary 
education in the City of Bombay. Unfortu- 
nately] for the - plaintiffs, they omitted 
to take a necessary precaution of binding 
down Government by means of a for- 
mal legal contract to the promise they had 
made. 

The Advocate-General has stated that al- 
though from the correspondence it might 
appear that Government have not treated 
the Municipality fairly in this matter, 
there is evidence available to Government 
to show that the Corporation have behaved 
unreasonably towards Government in three 
matters, viz. (1) maintaining as part of 
primary education (a) Anglc-Vernacular 
schools, andi(b) religious instruction such as 
Koran teaching without the previous consent 
or approval of Government or the educational 
authorities, (2) Paying higher rates of 
salaries to the various grades of teachers in 
the Municipal primary schools than those 
prescribed by the Educaticnal Department 
under the authority of Government for 
District Municipalities and sanctioning al- 
lowance to the Schools Committee's establish- 
ment without the previous consent or ap- 
proval of Government or the educational 
authorities. (3) Incurring expenditure upon 
matters such as Scouts, Hindi and Tamil 
teaching, prizes and prize funds and 
including the same under primary education 
without the previous consent or approval 
of Government or the educational authori- 
ties. I do not consider that these matters, 
assuming they are proved, would morally 
justify Government in acting as they have 
done towards the Municipality. Although 
I sympathize with the Municipality on the 
moral aspects of this dispute, I must 
recognize that this is not a Court of 
morals but a Court of law. The matters 
complained of by Government under the 
three heads set out above are sufficiently 
dealt with, in my opinion, in the cor- 
respondence between the parties which 
have been put in as Exhibits before the 
Court. 

The complaints made under these heads 
do not appear to me to be of a sufficiently 
serious nature and could be easily adjusted 
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I have not considered it necessary to have 
further evidence on this point as the evi- 
dence already on the record appears to 
me to be ample and no useful purpose 
is to be served by going more deeply into 
the said subject of these undignified 
squabbles between Government and the 
Municipality on matters falling under the 
three heads. It was unfortunate for the 
plaintiffs that they came to Court without 
properly considering their Jegal position in 
respect of this contract and it was still 
more unfortunate for them thai the written 
statement which was originally filed on 
behalf of Government gave no indication 
that the Secretary of State was relying 
on any technical defences which he was 
entitled to take. After the written state- 
ment was amended the Municipality should 
have re-considered their position and: not 
persisted with their claim as they have 
done before me in this suit. They must 
have realised that some of the points 
raised by the amended written statement 
would be fatal to their claim. As it is, 
the arguments have.taken up a considerable 
time in Court and have involved two 
public bodies in heavy costs. The result 
is that the suit is dismissed with costs, 
D. Suit dismissed. 


it 


MADRAS HIGH COURT sant ty 
City Civil Court Appeal No. 49 of 1933 - 
December 19, 1933 : 

MADHAVAN NAIR AND Jackson, JJ. 
Tas UNITED INDIA LIFE ASSURANCE 

Co. LTD., AND OTHERS —DEFEN DANTS 

— APPELLANTS 
. Versus _ 

S. KRISHNA RAO AND OTHERS— 
PLAINTIFFS AND DEFENDANTS—RESPON DENTS , 

Company—Directors — Power to invest Funds in 
purchase of House Property—Whether includes 
power to construct building—Power to 
unanimous resolution of all  directors—Whether 
unanimous agreement necessary in choice of house— 
Delegation of choice to committee—Validity of. 

The rules relating to the administration of the 
Policy-holders’ Trust Fund of an Insurance Com- 
pany provided inter alia that the moneys, funds, 
and assets of the Fund shall be invested bya una- 
nimous resolution of all the directors for the 
time being of the company in the purchase of house 
property. The directors unanimously passed a, 
resolution that a suitable building be constructed on a 
certain plot at a total cost not exceeding 3 lacs 
of rupees. The committee which was appointed 
to look after the construction approved an estimate 
fora building costing Rs. 2,75,000. The majority 
of the directors subsequently resolved to increase, 
the cost to 4lacs but on the objection of the dis, 
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sentient director, ordered the construction of a build- 
ingona different plan within the limit of 3 lacs 
but as to leave scope for further extension; 

Held, that on a proper construction of the rules, 
unanimous consent of the directors was necesrary 
not only as regards the amount that should be in- 
vested but algo as regards the form and nature of 
the building that should be put up, and the resolu- 
tion of the majority to construct the building ac- 
cording to the new plan was, therefore, ultra 


vires, 

Held, further, that the facti{that ihe duty of con- 
structing the building had been delegated to a 
committee did not makeany difference inasmuch as 
the directors could not delegate the power of 
slecting ahouse, to a committee. They could cnly 
delegate the duty of constructing 8 building which 
had been unanimously approved, 

Per Madhavan Nair, J.—The power to invest 
funds ‘inthe purchase of house property’ was not 
intended to include the power to invest the funds 
in the construction of a building. 

Per Jackson, J.—The power to invest in the pur- 
chase of house property includes the power to 
invest in building a house. Buying includes build- 
ing, Drakev. Trefusis (1), In re Newmans’ Settled 
Estates (2), Inre M.M. Bethlem Hospital (3), Venour 
v, Sellon (4) and Vine v. Raleigh (5), referred 
to, : 

A. against the decree of the City Civil 


Court, Madras, in O. 8. No. 918 of 1933. 
Messrs. S. Srinivasa Ayyangar, V. V. 


Srinivasa Ayyangar, K. S. Rajagopala, 


Tyyangar and K. 5. Venkataramant, for the 
Appellants. 

Mr. T. R. Venkatarama Sastri, fcr the 
Advocate-General, Messrs. C. Brooke Elliot, 
S. Venkatarama yer, C. Somasundaram 
Chettiar, S. Parthasarathy, V. K. Thiru- 
venkatachariar, T. P. Gopalakrishna 
A yer and K. Sankara Sastri, for the Respon- 

ents. 


Madhavan Nair, J.—Defendants Nos. 1, 
9, 4, 5, 6 and 9 are the appellants. The 
ist plaintiff is a share-holder and the 2nd 
plaintiff a policy-holder in the United India 
Life Assurance Company, Limited, the lst 
defendant. Defendants Nos. 2 to 9 are the 
directors of the said company, of whom the 
9th defendant Mr. M. K. Srinivasan, is the 
Managing Director. 

This appeal arises out of a suit instituted 
by the plaintiffs for an injunction restrain- 
ing the United India Life Assurance Co., 
Ltd., and its directors from spending the 
money of the policy-holders on the construc- 
tion of a building on asite purchased by 
the Company at Calcutta from out of the 
Policy-holders’ Trust Fund. ; 

In September, 1932, the United India 
Life Assurance Oo. bought at Calcutta 
from the Calcutta Improvement Trust a 


. vacant site valued at about Rs. 91,000 


odd, for the purpose of erecting a building 
on it. On October 12, 1932, a unanimous 
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resolution was passed by all the directors 
of the Company that a suitable building 
be constructed on the said plot at a total 
cost not exceeding 3 lakhs of rupees and 
that the amount actually expended or incur- 
red for such building but within the limit 
of 3 lakhs of rupees be paid out of the Com- 
pany Policy-holders’ Trust Fund (see Ex. A). 
At thesame meeting a committee of five 
persons was appointed to take the neces- 
sary steps for the commencement, construc- 
tion and completion of the building by 
approving plans, designs, inviting tenders, 
etc., and paying from time to time out of 
the Policy-holders’ Trust Fund amounts 
payable in respect of the building but. 
“ within the sanctioned limit of three lakhs 
of rupees aforesaid.” It appears that in 
pursuance of the resolution, in March 1933, 
the Company obtained estimates for putting 
up a building of five stories at a cost of 
Rs. 275,000, and that this scheme was 
approved by the committee appointed by 
the directors. But this scheme was, however, 


abandoned-in favour of another one, accord-. 


ing to which the construction of the build- 
ing would cost Rs. 4,22,000. On July 17, 
1933, the committee resolved unanimously 
“ that the limit of the cost of the building 
at Calcutta be fixed at Rs. 4,10,000 in 
place of the limit of 3 lakhs” and that the 
necessary sanction or approval of the Board 
in respect of this increased limit should be 
obtained (see Ex. C) On August 2, 
1933, a meeting of the directors was held, 
but at this meeting the 3rd defendant 
Mr. P. N. S. Ayyar was absent. The meet- 
ing approved cf the recommendation of the 
committee that the limit of the cost of the 
building be fixed at Rs. 4,10,000 in place- of 
3 lakhs and the necessary sanction asked 
for was accorded. From the marginal note 
of the minute it appears that the question 
was raised, “is it not necessary to obtain 
the approval of the absentee member of the 
Board for this resolution?” Below this 
note we find the following one signed by 
the Managing Director; it “would be duly 
sought.” EE 


The question raised in the marginal note 
referred to above has obviously reference to 
r. 116, a (l-i) of the rules relating to the 
administration of the Policy-holders’ Trust 
Fund. This rule says that: 

“The moneys, funds and assets of the Policy-holders’ 
Trust Fund shall be invested by the directors from 
time to time in any or all of the following invest- 
ments and subject to the conditions or limitations 
mentioned herein below: (a) by a unanimous resolu- 
tion of all the directors for the time -being of the 
Company,” (1)'in the purchase of (1) ‘ house property’ 


på 


| ik 
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“As the resolution passed on August 2, 
was not the resolution of all the directors 
owing to the absence of Mr. P. N. S. Ayyar, 
it was communicated by the Managing 
Director on September 14, to the absentee 
director by letter Ex. H in which his 
opinion in respect of the resolution aforesaid 
was solicited. On September 16, 1933, 
Mr. P. N. S. Ayyar replied, giving reasons, 
“ that the proposition does not appeal to me 
and I am, therefore, unable to agree to 
the Board resolution No. 2370, dated 
August 2, 1933.” In consequence of his 
objection the Building Committee on Sep- 
tember 27, 1933, resolved (1) that the 
scheme should be re-arranged so as to make 
the total expenditure and all- within the 
original sanctioned limit of 3 lakhs, and 
(2) that Messrs. Ballandie, Thompson and 
Mathews, architects, should be requested: 

“To have the matter re-planned in such a way that 
the construction is to be proceeded with as far as the 
limit of 3 lakhs will allow (the said sum to include the 
architects’ fee) but that the foundations and steel 
stanchions be so planned and laid as to eventually 
make the building, by further additions, a six- 
” storeyed building as per the architects’ design.” (see 
Ex. K.) 
On the same date the Managing Director 
wrote to the architects authorising them: 

“To have the foundation prepared as for’ a six- 
storeyed building and also the steel stanchions for 
the portions which can be constructed within the 
present limit of cost but of such strength as should 
eventually be capable of supporting a six storeyed 
building.” Š 
The committee also asked them for de- 
tailed suggestions and views as to the kind 
of building and accommodation that could 
be provided within the revised limit of 
3 lakhs (see Ex. L). On October 5, the 
` architects telegraphed that the report would 
follow in afew days (see Ex. M). On Octo- 
ber 7, 1933, referring to Ex. M., the 
Managing Director telegraphed authorising 
Messrs, Ballandie, Thompson and Mathews 
to proceed with the foundation (see Ex. M.) 
On October 10, 1933, a meeting of the Full 
Board of Directors was held to examine the 
situation. At this meeting Mr. P. N. S. 
Ayyar delivered a note for consideration in 
which he stated : 

“It is not within the powers of the Committee to 
sanction the erection of a three-storeyed building at 
a total cost of 3lakhs. The building contemplated 


by the relative Board resolution was one of five- 
storeys.” 


This objection was over-ruled by the 
Board by a majority of 6 to 2 and the 
action of the Committee was approved. 

_ The two dissenting members at the meet- 
ing were Messrs. P, N. S. Ayyar and R. 
Rangachariar, another director, 
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This suit by the plaintiffs was instituted 
on October 23, 1933. 
suit the plaintiffs alleged two grounds (1) 
that the resolution of the Board of Directors 
to invest money of the Policy-holders’ 
Trust Fund in house building is ultra vires 
as it contravenes r. 116-a (l-i) of the 


_Policy-holders’ Trust Fund Deed, read with 


Arts. 105-G and 375 of the Articles of 
Association; and (2) that while the original 
proposal was to construct a building for 
3 lakhs of rupees, the subsequent proposal 
of the Board by a majority to construct 
a building with foundations as for a 
building costing 4 lakhs and odd of 
which 3 lakhs ought to be spent for the 
present is wholly improper and illegal. 
The 3rd defendant Mr. P. N. S. Ayyar 
supported the plaintiffs.: Defendants Nos. 2 
4, ő, 6 and 9 oppose this suit stating that 
the resolution of the Board is intra vires 
and that the action of the directors in 
ordering the construction of a building with 
foundations as for a building which would 
ultimately be a six-storeyed building 
costing Rs. 4,10,000 is proper. Defendants 
Nos.7 and 8 filed affidavits supporting 
neither party. 

On the above contentions two issues were 
raised before the City Civil Judge. . a 

(1) Whether the resolution of the Board 
of Directors passed on October 12, 1932, 
sanctioning the construction and equipment 
of a building at a total cost not exceeding 
3 lakhs is ultra vires; This issue, shortly 
stated raises the question whether it is 
competent to the Board of Directors even 
by their unanimous resolution to invest 
money belonging to the Policy-holders’ 


Trust Fund in constructing a building. 


when the Article of Association authorised 
them to invest money only in the purchase 
of house property. 

(2) If the resolution is not wlira vires, is 
the action of the majority of the Board 
of Directors to put upa building at a 
cost of 3 lakhs but with foundations and 
steel stanchions as for a building that 
would ultimately cost Rs. 4,10,000 illegal 
and improper. This issue raises the 
question whether the original scheme‘as 
modified at the last meeting of the directors 


can be accepted having regard to the fact ` 


that two of the directors did not approve of 
the modification. On both the issues the 
learned City Civil Judge found against 
the appellants and in the result the plain- 
tiffs’ suit was decreed as prayed for, 
Inorder to succeed in the appeal the 
appellants must obtain a decision in thiey 


In support of their -- 
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favour .6n both the If 


above points. 


~ either of the points is decided against 


them the appeal will have tobe dismiss- 
ed. 

I propose to deal withthe 2nd issue first. 
According to r.116-a (1-7), money of the 
Policy-holders’ Trust Fund can be invested 
in the purchase of House property only by 
a unanimous resolution of all the directors. 
The original resolution was that a suitable 
building be constructed and equipped at 
a total cost not exceeding 3 lakhs out of the 
Company’s Policy-holders’ ‘Trust Fund. 


This no doubt had the approval of all the’ 


directors and would be intra vires of their 
powers under r. 116-a (1-4) if constructing 
a building would amount to “purchasing 
house property”. Thenext resolution of the 
Board of Directors was to put up a build- 
ing with foundations as for a six-storeyed 
building which would ultimately cost 4 
lakhs and odd though for the time being 
it restricted the amount to 3 lakhs, that is, 
the amount sanctioned in the original re- 
solution. This resolution as, , already 
observed did not have the’. unanimous 
support ofthe entire body of‘directors in- 
asmuch as two of them Messrs.7-P. N. S, 
Ayyar and R. Rangachariar dissented. 
The question is whether the later resolution 
can be enforced having regard to; the fact 
that it was not supported by the unanimous 
consent of the directors. On behalf of the 
appellants itis argued that in as much 
asthe amount of expenditure with respect 
to the building is restricted to 3lakhs and 
the resolution sanctioning the construction 
ofa building spending that amount had 
the approval of the entire Board of Direc- 
tors, it is not necessary to secure the appro- 
val of the full Board once again for putting 
up a building with that amount. On 






` behalf of the respondents it is argued that 


though the later resolution restricts the 
expenditure to3 lakhs, the building that 
will be erected in pursuance of that 
resolution must necessarily be different 
from the building that was contemplated 
by the original resolution and this being 
so, it cannot be saidthat that there was 
unanimous opinion for the purchase of house 
property amongst the diretors to make their 
resolution legal within Art. 116. Shortly 
stated the argument ofthe respondents 
isthat there must be unanimity of opinion 
amongst the directors not only as regards 
the amount that should be invested but 
also as regards the form and stage of the 
building and unless there is such unani- 
mity no building should be put up, It 
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is clear thatthe bujldingthab will be. put 
up in pursuance of the later resolution is 
bound tobe different in various respects 
from the building that was contemplated 
to be put up under the original resolution. 
This was clear to the minds of the directors 
who passed the later resolution for the com- 
mittee requested the archilects to have 
tke matter re-planned that the foundations 
and steel stanchions should be so planned 
and laid as to eventually make the build- 
ing by further additions a six-storeyed 
building. (see Ex. K, para. 2). What the 
difference between thetwo schemes would 
he when given effect to though the amount 
of expenditure for both the schemes was 


restricted to3 lakhs is clearly stated 
in Ex. Kitself. In para. 1 the Committee 
state— 


“The only question (therefore, for consideration is 
whether the building should straightaway be con- 
structed on that basis thatis on the plan involving 
the expenditure of4 lakhs and odd or whether the 
building should now be finished half way, the re- 
maining being left over for completion at a later 
time. It was hoped that the former course would 
still be feasible [after discussion with Mr.P. N.S, 
Ayyar. If however such a course should not be 
feasible, the latter course be adopted and the building 
be proceeded with within the total cost originally 
sanctioned of 3 lakhs.” : 

This statement in the resolution makes 
the distinction clear beyond any doubt. 
If it is decided by the unanimous resolu- 
tion ofthe directors that a house’ should 
be bought fora definite amount, can it be” 
said that the objection of some of the 
directors to the specific house selected for 
purchase by the majority can be overlooked 
and that the selection of the house is validly 
supported by the unanimous opinion of the 
directors because there was their unanimous 
support tothe decision that a house should _ 
be bought investing on ita certain amount ? 
I think not. In our opinion there must be 
unanimity of opinion amongst the directors 
not only with regard to the expenditure of 
money but also with regard to the item 
of property that is sought to be bought. 
It isnot enough to say by a unanimous 
decision thata house should be bought 
investing acertain amount of money, but 
there must be unanimity with regard to 
the house also that is to be bought. In 
other words, thereshould be unanimity of 
opinion both withregard to the amount 
of money that should be spent and also 
with regard tothe house that should be 
purchased by the expenditure of that 
amount if not, it cannot besaid that there 
was unanimityof opinion’ of the directors 
for purchasing house property as contem< 
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plated by r. 


Trust Fund. | 

In this connection I must refer to another 
argument of Mr. Srinivasa Ayyangar that 
it having heen decided by the full Board 
of Directors thatthe building should be 
erected at a cost of 3 lakhs -the duty of 
deciding whichkind of building should 
be constructed may well be delegated to a 
committee as it has been done in this 
case and their decision cannot be questioned 
onthe ground that it has not proved 
acceptable to the entire body of the direc- 
tors. That this argument cannot ` be ac- 


cepted is made clear by s. 47 of the Trusis 


Act. The duty of buying property which 
has been selected by the entire ‘body of 
directors can be delegated but not the duty 
of deciding which house in question should 
be purchased. | Š 


Having regard to my view on Issue No. 2 


it is not necessary’ to decide the question . 


raised in Issue No. 1. However, as the 
question was argued, I shall record my 
opinion on it very briefly. The question 
is whether under Art. 116-A (1-1) the pur- 
chase of house property would include 
within its meaning laying out money in 
building houses. If the meaning that the 
framing of the Articles of Association in- 
tended to put on the expression ‘“‘purchase 
of hotise property” in Art. 116 can be found 
out ‘elearly from the language used by 
them in some of the other Articles of As- 
sociation, 4. e., of the Articles of Associa- 
tion read as a whole making the meaning 
of the expression clear then I think effect 
should be given to that meaning, and we 
should not allow ourselves to be influenced 
ky -decisions which may have a general 


“bearing on the point. In Zact, in sucha 


case there can be no room to look for 
guidance to decisions unless of course 
there one express decisions which have 
interpreted the meaning of this particular 
expression. The question is not to be treat- 
ed as an abstract proposition of law if there 
is; clear indication that the company in- 
tended that the expression should’ be un- 
derstood in a particular manter, Ex. B, is 
the Memorandum and Articles of Associa- 
tion of the United Indian Life “Assurance 
Co., Ltd. It cannot be disputed that it 
draws a distinetion- between the money of 
the share-holders and that of the policy- 
holders. Article 105 (g) dealing with the share- 
holders’ money empowers tbe ` directors 
specifically to acquire or erect houses or 
buildings for the .offices: of the Company 
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or for transaction of its business, etc. 
Article 116 dealing with the money ofthe 
policy-holders empowers the directors by 


a unanimous resolution to purchase house 
property. Is there no distinction between 


‘the: house given to the directors as regards 
investment under this rule? I think there 


is. If the erection: of houses was contemp- 
lated as an object of investment with re- 
gard to the money of the’ Policy-holders’ 
Trust Fund, why did not those people who 
drew up the Articles use the same expres- 
sion in Art. 116-A (l-I). They were’quite 
alive to the distinetion between acquiring 
and erecting -houses as may be seen-from 
Art. 105 and yet they used only thé ex- 
pression ‘purchase of house property’ when 
they drew up Art. 116. Under’ Art. 105 
(g) the directors may either buy house 
property or build;a house; an alternative 
is allowed to them for the exercise of their 
direction, but under Art. 116 no such älter- 
native is allowed to the directors, By a 
unanimous resolution they may invest 
money onlysin:the purchase’ of house 
property-.:,- People conversant: with building 
: in ‘actual practice 
house building. is more spectilative:.than 
buying houses. Apparently those who 
drew up the fArticles wanted to safeguard 
the money belonging to the Policy-holders’ 


‘Trust Fund with ‘greater care than ‘the 


money belonging:to the share-holders. In 
this connection attention may also be drawn 
to r.-175 of the Articles which says that: 

“the moneys and assets of the company othér than 

those relating to the Policy-holders’ Trust:Fund shall 
be employed or invested in such manner in such 
investments as the directors may, in the interests | 
and for the purpose of the company, from time to 
time determine.” } 
Lam satisfied that a clear distinetion bet- 
ween building houses and'buying house 
property is indicated in the Articles and - 
that we should give effect to it in interpret- 
ing Art. 116-A (1-D. 

Tn support of his contention that build- 
ing house is the same as buying house 
property, Mr. Sr’nivasa Ayyangar relied 
upon ‘Drake v. Tréfusis (1). That was a 
case under the Settled. .Mstates Act, 1882. 
In that decision; Speaking about the cases 
in which moneys arising under the Settled 
Estates Act as the Land Clauses Act.have 
been applied in what is not strictly a 
purchase of land, Sir W. M. James, L. J. 
observed : 5 
` “We never intended, however, to go further than 
this, that the expending money-in building a house 
on a vacant piece of ground, forming. part of. the 


(1) (1875) 10 Oh, 364; 33 L T 85; 23 W R 762, 


as 


‘970 


settled property is in substance the same thing as 


“buying a house; and that money to be invested in 


the purchase of a real estate may, therefore, be 
properly applied in the erection of new buildings.” 


"This observation no doubt supports the ap- 


lants; but it must be remembered that 
it was made with reference to cases under 
the Settled Estates Act in which the ques- 
tion was what was meant by investing 
money in the purchase of land under the 
Act. And further, to understand the true 
scope of this observation, the case has to 


-be considered in relation to a few other 


cases which arose under the Settled 
Estates Act, Land Clauses Act, etc. In 
re: Newman's Settled Estate (2) under the 
Settled Estates Act (19 & 20 Vict. 
0. 120), s. 23, money arising from timber 
cut under an order of the Court was order- 
ed to be expended in erecting new farm 
buildings and other permanent improve- 
ments of the property. Whether it can be 
so held being a matter .of some doubt 
to Sir George Jessel M. R. he referred 
the matter to be heard by the Lord Jus- 
tices. Sir William James pointed out that: 

“the cases proceed on the principle that the 
erection of a building is substantially the same 


thing asthe purchase of a new estate’ No mischief 
can result from following these decisions.” 
Sir G. Mellish, L. J., held: 

“I think the authorities are too strong to be de- 
parted from. It would be mischievous to overrule 
such a course of decisions, though I am not pre- 
pared to say that, in the absence of authority, I 
should have decided the point in the same way.” 


It will be observed that it appeared doubt- 
ful whether on the language of the Act 
erection of a building would amount to the 
purchase of a new estate to the master of the 
Rolls and_ Sir George Mellish; and further, 
Mellish, L. J., in the absence of authority 
was not prepared to say that he would have 
decided that both mean the same thing. 
In re: M. M. Bethlem Hospital (3) Jessel, 
M. R. had to consider a case under the 
Land Olauses Consolidation Act, and in 
that case he again referred to In re New- 
man’s Settled Estate (2) and pointed out 
that the Lord Justices held, following 
numerous decisions which they thought 
ought to be followed: 


“that expenditure in building was a purchase of 


real: estate within the meaning of the Act, though 
not so according to the ordinary use of language,” 


“The next case is the one Drake v. Trefusis 
. (1) already referred to, a case strongly 


relied on by the appellants. 


In Venour 
v. Sellon (4) Jessel M. R. referring to Drake 
(2) (1874) 9 Ch. 631. 
(3) (1875) 19 Eq. 457; 44 L J Oh. 406; 23 W R 644, 
ie (1876) 2 Oh. D 522; 45 L J Oh. 409; 24 W R 
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V. Trefusis (1) and In re Newman’s Settled 
Estate (2) said that those cases decided: 

“that as regards money in Court under the 
Settled Estates Act and other Acts, the Court will 
not allow it to be laid out otherwise than in the 
purchase of land except in one case, viz, the 
building of a house; and it is difficult to see how 
that exception arose,” 


The decisions appeared to the learned 
Judge to be anomalous but he thought that 
they should be followed without being 
In Vine v. Raliegh 
(5) the decision in Drake v. Trefusis (1) 
was followed. These cases read together 
show that but forthe principle of stare 
decisis which the learned Judges thought 
they should act upon, not one of them was 
prepared to hold on the language of the 
Act that purchase of land and building of a 
house mean substantially the same thing. 
It may be said that these cases generally 
support the assumption that house building 
and buying house property are virtually 
But this assumption was arrived 
at in construing the meaning of the term 
‘purchases ofland’ appearing in the Settled 
Estates Act; and so far I understand the 
judgments the opinion is not based upon 
any general principle of construction but 
on the expressions of opinion found in 
various judgments which the learned J udge 
thought they were bound to follow. That 
the conclusion was anomalous having re- 
gard to the language was clear to the 
minds of all the Judges and it was also 
stated see Drake v.Trefusis (1) that the prin- 
ciple should not be extended any further. 
Having regard to these considerations, 
with very great respect I do not think that 
these decisions should be relied on to show 
that house building means the same thing 


as the “purchase of house property” men-:: 


tioned in Article 116 of the Articles of 
Association of the Company. It may also 
be observed that it does not appear from 
the judgments referred to above that there 
were other provisions in the Acts which 
threw any light on the interpretation of 
the terms ‘‘prucbase of land”. In the case 
before us I have already referred to the 
fact, which is very important, that Arts. 
105 G. and 175 throw considerable light on 
the question we have to decide and that 
Art. 116 should be read along with these 
rules. That being so, there is no need to 
refer to an, decisions at all in understand- 
ing the intention of those who drew up this 
Article of Association. For these reasons 


, ©) (1891) 2 Oh. D 13 at p 19; 63 L T 573, 
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I agree with the opinion of the lower 
Court that the resolution of the Board of 
Directors passed on October 12, 1932, is 
ultra vires, 

In the result, the appeal is dismissed 
with costs. 

Jackson, J.—I agree that the appeal 
must be „dismissed. The purchase of 
house property must be by the unanimous 
consent of the directors, and it is not 
sufficient compliance with that provision, if 
they delegate to a Sub-Committee the duty 
of buying “a suitable house”. It is the 
duty of the directors to decide whether the 
house in question is suitable, and a Sub- 
Committee can only be employed to 
ascertain property, the purchase of which is 
to be sanctioned unanimously by the 
directors. The main duty cannot be 
delegated; as made clear by s. 47 of the 
Trusts Act If of 1882; but in the regular 
course of business the subsidiary duty of 
purchasing a property which the directors 
have already decided to be suitable can be 
delegated to a Sub-Committee. 

It was argued that so long as the suit- 
ability coyld be subsequently ascertained 
by the Sub-Committee that suitability 
was sufficiently certain when the directors 
passed their general resolution to purchase 
suitable property within 3 lakhs. But the 
maxim certum est quod cerium reddi potest 
cannot be extended so far. The certainty 
must be on the face-of the document and 
easily ascertained. One might purchase a 
house of which A holds the deeds. That 
is certain enough. But nota house which 
A may think suitable. cf. Broom’s Legal 
maxims, Ed. 9, at p. 400. 

- Therefore assuming that building a house 

isthe same as purchasing a house, even 
then the action of the majority of the 
directors cannot be justified, because it 
requires a unanimous decision to purchase 
any specified house property. 

In this view of the case it is really 
unnecessary to consider whether building 
house property is the same as purchasing 
it. I would observe that ‘purchase’ is not 
a term of art. (except in the context of 
purchase as opposed to inheritance) and 
it means no more than the acquisition of 
house property. There is no real distinc- 
tion between acquiring by building and 
acquiring by buying. One need not be 
more speculative than the other, and the 
requirement of the trust is satisfied if its 
funds. are invested in this class of property. 
The directors save been specifically 
authorized .to erect buildings out of the 
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Company’s funds apart from the trust, but 
the .succint phrase Purchase of House 
Property in the trust provisions does not 
necessarily imply that they may not erect 
buildings, with trust funds, so long as 
‘purchase’ includes both building and 
buying. 

The point has never directly come up 
for decision: but a question has often arisen 
in the English Courts whether funds which 
under the Settled Estates Act, 19, 20 Vic. 
©. 120 can only be applied to the purchase 
of land can be devoted to purchasing new 
or repairing old buildings. In 1874 In re 
Newman’s Settled Estates (2) the trustees 
petitioned under the Act to be allowed to 
cut and sell timber and apply the, proceeds 
to improving the property...... to “building 
new granaries and to repairing farms. 
Sir W. M, James, L. J. ruled. The cases 
proceed on the principle that the erection 
of a building is substantially the same 
thing ag the purchase of a new estate. The 
order may be taken as asked. Mellish- 
Lord Justice demurred; but considered the 
authorities too strong to be departed 
from. : 

In in re M. M. Bethlem Hospital (3) on 
February 27, 1875, the master of the Rolls 
comments upon In re Newman's Sejfled 
Estates (2) and says, ° 

“The opinion of the Lords Justices was that these 
numerous decisions ought to be followed, and they 
held that expenditure in building was a purehase of, 
real estate within the meaning of the Act, though 
not so according to the ordinary use of language.” 
Something to that effectifiay have fallen from 
the Bench whenIn re Newman's Settled Hs- 
tates (2) was heard, but it is not in the repert, 
and when this samecase was cited before 
Sir W. M. James, L. J.in Drake v, Trefusis 
(1) on March 22, 1875, he confined himself 
fo saying i 

“We never intended to go further than this that in 
substance building a house on vacant ground form- 
ing part of the settled property isthe same thing as 
buying a house and money to be invested in the 
purchase of realestate may be properly applied in 
the erection of new buildings. Repairs and per- 
manent improvements do not come within this 
principle.” 

Next year in Venour v. Sellon (4) the 
Master of the Rolls had to consider whether 
under the Act funds could be applied to | 
drains, He thought it anomalous to allow 
the building of a house as a purchase, but 
not the building of a part of a house. 
However he was bound by Drake v. Trefusis 
(1) and followed that ruling. 


Evidently the Master of the Rolls took 
personal exception to building a house being . 


‘treated as buying a house. It is not-clear 


479, 


to, what Mellish L.J..demurred in In ve: 
Newman's Settled Estate (2) it may have 
been the inclusion.of drainage which was 
negatived in Drake v. Trefusis, (1) .or-he 
may have been in agreement with the 
Master, of the Rolls. i 
In 1891 Chitty, J., observed Vine v. 
Rajiegh,(5) that the fund which is liable to 
' he invested in land may not be laid out in 
Improvement except in cases where the 
improvement_is in the.erection of buildings, 
in. agcordance with tho -principle finally 
nites in Drake v. Trefusis (1) and when 
this judgment came upon appeal Kay, L. 
J. 8160 said Drake .y. Trefusis (1) has 
decided that spending money in .erecting 
gew buildings isthe. same thing as buying 
and. 


o not think thé:Gourt 


Appeal dismissed. 


séin 


.BOMBAY. HIGH COURT. . 
: Civil Application No. 696 of 1933 
March 7, :1934 
BEAUMONT, O. J. AND. Mirza, J. 
‘NARAYAN ATMARAM PATKAR— 
APPLICANT. 
persus 
COMMISSIONER or INCOME-TAX, 
. BOMBA Y—OPFONENT 
Income Tax Act(XI of 1922), ss, 66 (2), (3),13— 
Reference .by Commissioner—Procedure for parties to 


adopt-Commisioner, ifegn refer. questione other ` 
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than those formulated—Proceedings by Income Tax 
Officer under 5. 13 Cproviso)—Question of law, if 
arises as to' whether assessment is legal or not. . 

The proper course for.the parties to adopt, when 
they desire the Commissioner to refer a question of 
law to the Court, isto formulate the question which 


they desire fo lave so referred. 


a 


r 


Lu 


1934 


® petition of appeal alleging that the Com- 
missioner has committed various érrors 
of. law. It is,'I think,- clearly opéi to 
this Court on an application undér sub- 
8. (1), s: 66 to direct the Commissioner to 
refer some question’ other than- that which: 


. the parties have’ formulated. But génerally, 


I think, the Court sHolld be slow to go 
outside thé question’ which the parties 
have’ theniselves asked the Commissioner 


i 5 ` 


„to statė. Iri the present case the question 


which Ooùnsėl for the applicant says that 
he desires to raise is, whether the Incomeé- 
tax Officer was justified im computing’ the 
income bh a basis determined under 8:13 


of the Act: and if so, whethér the basis ` 


adopted was legal. Now, s. 13 provides 
that the income shall be computed in ac- 
cordance wiih the, method of. accounting 
regularly employed by the assessee. . Then 
there is a proviso, that if-no method of 
accounting has béén réguldrly employed, 
or, if the method employed is: such that: 
in the opinion of the Income-tax- Officer 
the income, profits and gains’ cannot pro- 
perly be duduced therefrom, the computa- 
tion shall be made upon such basis and 
in such’ manner as the Income-tax Officer 
may determine: It is in olr opittion,:clear 
from the order of the Incomé-tax Officer, 
and: the order of the Assistant Commis- 
sionér on appeal, that both those officers’ 
were of opinion, that no regular method 
of accounting had been employed and the 
méthod which was‘employed was‘suchthat 
the income, profits and! gains’ could not’ 
propérly be deduced therefrom. That is 
a decision upon a question of fact by which’ 
we are bound. That being: so; the- only 
question which can arise is whether the’ 
method: adopted by thé Income-tax Officer 
of assessing the assessee was a legal 
method. No doubt where thé Incotiie-tax 
Officér makes the bést assessment hé can: 
under the proviso’ to s: 13, it may bė 
shown that he has proceeded on æ wrong 
basis of law, but I am not prepared to 
say that In every case’ whére’ the Incomé: 
tax Officer proceeds under that proviso á 
guestion of law arises ab to whéther hiš 
assessment is legal or nott Heré the Ini 
comé-tax Officer; having found that the 
books of the assessee: who is æ money“ 
lender, were not such as to éiiablé the 
income to be deduced therefi‘om;. took thé 
capital as shown in the books, subject 
to a deduction in respect of part of that’ 
capital which the assegsee . alléged to havé: 
been lost, and on that balaneé of capital 
the Income-tax Officer charged, the assessee 
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what He considered a fair rate of interest. 
That seems a proper method and wé ,do 
not see that, any’ question of law arises ` 
which: ‘should, be réferréd fo the,,Court. 
We should discharge thé Rule with cdsts 
to bé taxéd’ on the original sida scale by: 
the Taxing Master. eee 

D; Rule discharged. 


A TE. T 
gana 


CALCUTTA HIGH COURT |. 
Oriminal Revision Petition No. 482 df 1934 
July 26,1934 . , 
<. GUHA, AND BARTLEY, Jv. | : 
KHER SINGH— CoMPLAINANT— 
PETITIONER’ 
HARI PUNJABE AND anotasa—Acduset— 
Oppostri' PARTIES | | ae 
Criminal triGl—Inherent powers of Court Order for 
istody df gixl after trial was ovér—Legality of 
Pénäl Code (Att XEV of 1860); 's8. 366; 376, 372, 3785 
344, 3664. 


Where after Havitig accepted the majority ‘verdict 
of the jurors, in a' case against thé: accused for 
having committed offéntes under 85. 366, 576, 372, 
373: "354: and! 3667A, Penal Code, the Judgé récdided 
an order in the exercise of his’ inherent’ jurisdiction’ 
relating to the custody of the girl with referente td’ 
whom the offences were committed, to the . effect that. 
she should be kept in 4 place till the legality, of her | 
marriage with-the complaiiiant or the décusêd was- 
established’: oe A KA 
Held, that. there was no‘justification either in law’ 
or in practice founded upon inherent: powers of Oourfs: , 
for sich adirection after the trial was over and thé’. 
order was'wholly without jurisdiction? | wa 
Messrs. N. K. Basu and Sulumar De; for 
the Appellant; i 
Mesar’, D. N. Bhattacharjee and Anit 
Chandra Ray Chaudhry; to¥ the OTOWAN 
Judgment:—Thé order complained” of in. 
this’ case mist’ be’ set asidé on the’ grotind! 
that the’ learned Additional Sessions Judge. 
had no jurisdiction tô midké an ordéy óf- 
that;.désciiption: We entirely disagree with 
the-view expressed by the Judge in the. 
order mentioned above, namely that the 
tentative nature of a verdict by a jury 
before whom: the’ trial:was held, does not 
take away thé jurisdiction of the Court 
to pass au order rélating to’ the custody 
ofa minor. According: to the Judge, the 
power td‘ nidke such dn order was inherent 
in all Courts whiéH triéd cases in which 
minors were concerned, although it is not 
clearly defined! in the Criminal Procédure 
Code; and the CoWé; according to the Judge, 
régulates piocédure ip’ to the conclusion 
of à trial, and: mot beyohd it; and any 
order passed. in regard. to the custody óf 
a minor is based: on the’ inherent. power 
above mentioned. In the case before ug 
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after having accepted the majority verdict 
of the jurors, the Judge recorded this 


| order in the exercise of his inherent juris- 


diction, relating tothe custody of the girl, 
with reference to whom offences under 
ss. 366, 376, 372, 373, 344 and 366-A, Indian 
Penal Code, were alleged to have been 
committed by two persons placed on their 
trial before the Court of Session : 

“The jury returned a divided verdict. Three of 
them held both the accused not guilty by giving 
them the benefit of doubt Twoof them held them 
guilty on all‘the sections. It is desirable that the girl 
should be kept in some Refuge or Home till the 
legality of her marriage either with Kher Singh 
or Pakhar Singh is establised ina Civil Court. The 
acquittal of this accused is not conclusive on this 
point specially as the majority of the jury merely 
give the accused the benefit of doubt. She is big 
with child and will probably be delivered of a child 
in a month or two. It is necessary that she should 
be kept in an atmosphere which is free from the 
seramblings of rival claimants. Write to the “Abala 
Asram” “the Refuse” and ‘The Nari Kalyan Asram”™ 
asking them if they are prepared to keep 
the girl in their custody free of cost till! the civil 
suit, which either party has expressed a desire to 
file, is disposed of. Kher Singh is directed to pro- 
duce the girl on May 19.1934, in this Court for final 
orders for the disposal of this girl.” 


Kher Singh, mentioned in the order 
was the complainant in the case tried by 
the Judge and a jury. The order com- 
plained of in the application on which 
this Rule was granted, related to the 
above direction given by the Judge in 
the matter of production of the girl on 
May 19, 1934, before the Court, for final 
orders for the disposal of the girl. As 
indicated above, we do not find apy justi- 
fication either in law or in practice found- 
ed upon inherent powers of Courts for such 
a direction after the trial was over and the 
order made by the Judge appears to us 
to be wholly without jurisdiction. The 
Rule is made absolute. The order com- 
plained of is set aside. 

N ai Order set aside. 


a 


_ _ _ OUDH CHIEF COURT 
Civil Revision Application No. 23 of 1933 
February 7, 1934 
; Wazir Hasan, O. J. 
SHIAM BEHARI LAL - DEFENDANT—, 
APPLICANT 
Versus 
Choudhary BANSIDHAR—-Pratntirr— 
OPPOSITE Party 
Security bond—Petiiion to set aside ex parte decree 
accompanied by security bond—Withdrawal of peti- 
tion for defect in formalities— Subsequent petition 
with same security bond—Surety verifying at as 
genuine and correct later on—Bond, if effective and 
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valid from date of its filing—Seeond petition, if 
barred by res judicsta—Civil Procedure Code (Act V 
of 1908), s. 11. 

Where an application for setting aside an ex parte 
decree was made with the necessary security bond 
but the application was withdrawn as being defec- 
tive in certain formalities and a second application 
for the same purpose was made subsequently attach- 
ing the security bond and the security bond was 
verified bythe surety some time later ; 

Held, that although it may be that the Oourt would 
accept the security bond after some evidence in sup- 
port of its genuine character, the date of the evidence 
would mot affect the date on which the bond was 
actually filed and as the surety verified ib asa 
genuine and correct document, it was effective and 
valid from the date on which it was filed. 

Held, also, that the second application was not barred 
by res judicata by reason of the dismissal of the 
first application. 


O. R. A. from an order of the First Addi- 
tional Judge, Small Cause Court, Lucknow, 
dated February 23, 1933. 


Mr. Ram Nath, for the Applicant. 
Mr. Anant Behari Nigam, for the Op- 
posite Party. 


Judgment.—Against the applicant, in 
a suit in the Court of the First Additional 
Judge of the Oourt of Small Causes of 
Lucknow, an ex parte decree was passed 
in favour of the opposite party on Novem- 
ber 17, 1932. On the 21st of the same 
month an application was made for setting 
aside the ex parte decree with the neces- 
sary security bond attached to it. This 
application was withdrawn as being de- 
fective in certain formalities. The second 
application for the same purpose was made 
on December 16, 1932, and to this applica- 
tion the same security bond was attached. 
Several objections were made by the decree- 
holder. with the result that the learned 
Judge of the Court below accepted some 
and rejected other of these objections. In 
the end he dismissed the application. From 
this order the present application has 
been made. Itis difficult to gather from 
the judgment of the Court below the pre- 
cise points on which the application of the 
judgment-debtor was dismissed; but I 
infer that in the opinion of the learned 
Judge the security bond was intended to 
accompany only the application of Novem- 
ber 17, 1932, and not the application of 
December 16, 1932, that even if it be taken 
to have been intended as an accompaniment 
to the application of December 16, 1932, 
the application was barred by time because 
the security bond was not veritied by the 
surety until January 6, 1932, and finally 
that ib required registration and was not 
registered. In my opinion the judgment 
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of the learned Additional Judge on all 
points specified above is erroneous and it 
has caused injustice to the applicant. The 
decree in respect of which this security was 
offered was for a sum of Rs. 54-12-0 only. 
The bond, therefore, did not require regis- 
tration. I have stated before that the appli- 
cation of December 16, 1932; was accom- 
panied with the security bond which had 
also been filed with the application of 
November 17, 1922. ; 

This was a sufficient compliance with law. 
It may be that the Court would accept the 


security bond after some evidence in sup- ' 


port of its genuine character. The date of 
the evidence however will not affect the 
date on which the security bond was actual- 
ly f filed. On January 6, the surety 
verified the security bond as a genuiné and 
correct document. The bond was therefore 


effective and valid from the date on which. 
it was filed. In this view of the case it is” 


clear that there is no question of bar of 
time. 

The learned Advocate for the opposite 
party wanted to support the judgment of the 
lower Court on the ground that the appli- 
cation of December 16, 1932, was 
barred by res judicata by reason of the 
application of November 17, 1932, 
having been dismissed. The learned trial 
Judge rejected this argument, and I am of 
opinion that it was rightly rejected. I 
therefore allow this application, set aside 
the order of the Court below and direct that 
the application of, December 16, 1932, 
be accepted as a valid application. The 
costs incurred here and hitherto will abide 
the event. s 


N. Application allowed. 


. _ MADRAS HIGH COURT 
Civil Revision Petition No. 118 of 1932 
August 17, 1934 
VARADAOHARTIAR, J. 
VYRAVEN CHETTIAR— 

| PETITIONER 


Versus 
COLLECTOR or SIVAGANGA— 


RESPONDENT 

Landlord and tenant—Cesses—Kanganam 
kulavettu, nature of—Manibham 
whether entitled to 
cesses, 3, 

In the case of manibham lands, even if they are 
rent-paying manibham lands, the rent payable to 
the landlord being fixed, there isno necessity for 
any supervision of the harvest and ¢he levy of 
kanganam cess (cess in respect of supervision of 
the harvest) would, therefore, be, illegal. 


and 
lands—Landlord, 
levy kanganam and kulavettu 
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landlord cannot recover this cess in respect o 
such lands even if he proves that the ryot has 
been paying thecess for a number of years. It 
is only such cesses as have any direct or proximate 
bearing on the purpose for which the lands are 
let thatcan be claimed by the landlord, 

Kulavettu is a cess collected in respect of charges 
incurred for repairs of tanks in the village and 
as between a landlord anda ryot the levy of 
this cess would be proper if the cess has been 
paid for a number of years, Venkatachalam Chety 
v. Ayyaperumal’ Tevan (l), referred to 


C. R. P. under s. 25 of Act IX of 1887 
praying the High Court to revise the decree 
of the Court of the District Munsif, .Mana- 
madura, in S. O, 8. No. 123 of 1931, 

Mr. M. Patanjali Sastri, for the Petition- 
er. ie 

Mr. K. Kuttikrishna Menon, for the Res- 
pondent. 


Order.—This is a petition by the de- 
fendant to revise the decree of the Dis- 
trict Munsif of Manamadura in 8. C. 
Suit No. 123 of 1931. It is unnecessary ' 
to refer tothe previous history of the 
suit or its transfer from the Reveuue Court 
to the Small Cause Court, except tosay that 
its original presentation in the Revenue 
Court explains certain expressions in the 
plaint whichmay‘not be appropriated to 
the suit ifit had been intended to file it in 
the first instance in the Small Cause Court. 
Before dealing with the meritsitis perhaps 
convenient to deal with one contention rais- 
ed by Mr. Patanjali Sastri that while 
point No.1 noted for determination in 
para. 4 of the District Munsif's judgment, 
speaks of the claim as thirva or cess, an ap- 
plication was at one stage made before the 
Small Cause Court to have the plaint 
amended by converting it into a claim for 
kanganam and kulavettu cess. It would ap- 
pear that this petition was dismissed as not 
pressed on September 3, 1931, but I think 
that this step was probably taken as 
Mr. Kuttikrishna Menon suggests because 
he Court had by that time apparently ex- 
pressed its view in favour of the plaintiff 
even on the plaintas it had been framed. 
Now that the matter is being sent back 
for a revised finding, it may be a hardship 
if the plaintiff should be held precluded 
from pressing that amendment petition. “I 
would, therefore, ask the lower Court in 
dealing withthe matter now on remand to 
take into account the amendment petition 
(I. A. No. 220 of 1931) as if it is still 
remaining undisposed of. This will of 
course entitle the defendant to press his 
objection to the. amendment petition as 


well. 
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On the merits, one ofthe main contentions 
between the partiesis that embodied in 
point No. 1 in para. 4 of the District 
: Munsif’s judgment. Itis unnecessary for 
the present purpose to say whether the 
defendants’s story asto the origin of the 
manibam is proved or not because even if 
that particular story is not proved, the 
question will still remain what are the 
terms, if any, on which the manibam lands 
are held by thedefendant. This question is 
disposed of by the District Munsif practical- 
ly on what he considers to have.veen de- 
cided in a former suit between the parties, 
viz., Original Suit No. 555 of, 1928, on the 
file of the District Munsif of Manamadura 
(Ex. B-in the present suit). The District 
Munsif states that it has been definitely 
held in that suit that thirvais payable. in 
respect of the suitland. Mr. Sastriar rightly 
argues that that suit was ultimately dis- 
missed and, therefore, no conclusiveness can 
attach to any observations made in the 
course of that judgment. But the learned 
District Munsif has fallen into a more serious 
error in reading into that judgment any 
finding of thekind above stated. Even 
Mr. Kuttikrishna Menon who appears for 
the estate is not able tofind any such ex- 
pression of opinion in that judgment. The 
lower Court does not give any other person 
in, support of its finding on the first point. 
I am, therefore, obliged to set aside that 
finding and call for a revised finding on the 
evidence on: record on the first point. 
Finding tobe submitted before April 23, 
1934. Seven days for objections. 

In compliance with the abovesaid order 
the District Munsif of Manamadura submit- 
ted the following a 

Finding.—This case has been remanded’ 
by the High Court, for submission of a 
fresh finding on.the first point for conside- 
ration. Theplaintiff has been given liberty 
to press the amendment petition I 
A No. 220- of 1931 put inby him. I 
have allowed;the amendment petition and I 
have given my reasons in the order passed 
thereon. The petition was not seriously 
opposed and the deféndant’s Vakil stated 
that even without the amendment ihe de: 
fendant understood the claim to relate to 
kanganam and kulavettu and that evid- 
ence was let in by both sides on that foot- 
ing. The defendant put in an additional 
written statement denying his liability to 
pay kanganam and kulavettu. Neither 
side chose to let in-any fresh evidence and 
the Vakils stated that all the necessary 
evidence had been left in before and the 
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case was argued on the ‘evidence already 
recorded. The point for consideration is 
whether the defendant is liable to pay 
kulavettu and kanganam in respect of 
the suit ldnds which are admittedly mani- 
bam lands. 

_The plaintiff can only succeed on all or 
any, of the following grounds, (1) under a 
statutory liability Imposed upon the de- 
fendant, (2) under an express contract (3) 
under usage having the force of law. The 
plaintiff has not shown that the defendant 
is liable to pay kulavettu andthe kanganam 
under any statute. He has not alleged any 
contract under which the defendant is liable 
nor has any such contract been proved in 
this case. The only ground alleged in the 
plaint asamiended is that the defendant is 
liable to pay kulavettu and kanganam accord- 
ing to immemorial usage. There is no evi- 
dence on the plaintiff's side that kanganam 
and kulavettu have been paid in respect of 
the suit lands from time immemorial or for a 
number ofyears. The only evidence let in 
on the side of the plaintiff is that of 
P. W. No. 1, the karnam-headman who says 
that he entered service in Fasli 1337- only 
and that he does not know whether kanga- 
nam and kulavettu have been collected 
prior to Fasli 1837. Inthe result there is 
no evidence on record to show that kanga- 
nam and kulavettu have been paid during 
the previous Faslis. Besides kanganam 
isa cess levied in respect of supervision 
of harvest and it has beenheldin the case 
reported as Venkatachelam Chetty v. Ayya- 
perumal Tevan (1) that it is only such cesses 
which have any direct or any proximate 
bearing on the. purpose for which the 
claimed by the 
landlord. In the case_of manibam lands 
even admitting that they are rent paying 
manibam lands, the rent payable to the 
landlord is fixed and there is no necessity 
for any supetvision of the harvest. In this 
view, the levy of this cess would be illegal 
and the plaintiff carinot recover this cess 
even if he has proved payment of the cess 
for a numberof years. Kulavetiu is a cess 
collected in respect of charges incurred for 
repairs‘ of tanks in the village. As between 
the landlord anda ryot it has teen held 
that the levy of this cessis proper if the 
cess has been paid foranumber of years. 
Butin this case,asI have already stated, 
there is no'evidence thatthe defendant has 
been paying this cess during previous years 
for a long time. 

(1) 53 Ind. Cas, 33; 42 


M 702; 
(1919) M W N 768. 


87 MLI 248; 


i 
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The defendant's Vakil further contended 
that the suit lands are Ejamankudi Suddha 
Manibam lands on which no rent is payable 
to the landlord and kanganam and kula- 
vettu are not leviable in respect of such 
lands. Theplaintilis Vakil argued that 
the claim has nothing to do with the question 
whether the lands are held rent-free or on 


_ payment of rent and thatthe plaintiff is 


entitled to recover the cesses even though 
the lands are rent-free inam lands. I do 
not think itis necessary forme to find in 


this suit whether the suit lands 
are rent-free or rent-paying inam lands. 
T have dealt with the plaintiff's claim ir- 


respective of the question whether any 
rentis payable on the suit Jands or not. 
For thereasons stated above,T find that 
the plaintiff has not established the right 
to claim kanganam and kulavettu in respect 
of suit lands. 

This petition coming on for final hearing 
after the return of the revised finding of the 
lower Court, the Court delivered the follow- 
ing 

Judgment.—On the finding returned by 
the lower Court—which there is no reason 
to’ disturb—this civil revision petition must 
be allowed and the suit dismissed with 
costs both here and in the lower Court. 

A. Petition allowed. 


_ OUDH CHIEF COURT 
First Civil Appeal No. 63 of 1932 
October 1, 1934 h 
NANAVUTTY AND ZIA-UL-HASAN, JJ. 
Thakur RUDRA PARTAB NARAIN 
SINGH—Puaintirr— APPELLANT 
f VETSUS 
Thakurain GAJRAJ KUAR—Dzrenpant— 
an _ RESPONDENT 

Pleadings—New case at compléte variance with 
that in written statement—Defendant, if can be allow- 
ed to set up—Pardariashin lady—-Deed, execution of 
—Free and intelligent act—Burden of proof—Both 
parties adducing evidence in support of their conten- 
tions—Burden of proof is of academic interest only. 

A defendant canhot be allowed to set up an 
entirely new case at complete variance with,and in 
total defiance-of, the pleadings contained in his 
written statement, Such a- complete “ volie face” 
naturally places the plaintiff ata very great dis- 
advantage especially when he has closed his own case 
and has no opportunity givento him of meeting the 
entirely new case. .[p. 979, col, LJ , 

When a party wants to relyon a deed executed 
by a pardanashin lady, he must prove that the exe- 
cution of the deed was the free and intelligent act 
of the lady. Pir Sidik Mahomed Shah v. Saran 1), 
relied on. [p. 980, col. 2.] 

Discussion as to the burden of proof is of purely 
academic interest incase where both sides have 
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adduced evidence in support of their respective con 
tentions. [p. 981, col, 1,] 

F.C. A. against the decree of the Subordi- 
nate Judge, Partabgarh, dated June 20, 
1932. í 

Messrs. M. Wasim Ali Zaheer and H. D. 
Chandra, for the Appellant. 

Messrs. Radha Krishna 
Ahmad, for the Respondent. 

Judgment.—This is’ a plaintiff's appeal 
from a judgment and decree of the Court 
of the learned Subordinate Judge of Par- 
tabgarb, dismissing the major portion of 


and Saiduddin 


the plaintiff's claim based upon a 
pro-note, 

The plaintiff Thakur Rudra Partab 
Narain Singh claimed Rs. 17,872-6.9 


principal and interest on the basis of a 
pro-note and a receipt (Exs. 1 and 2) 
dated November 1, 1928, executed by 
Thakurain Gajraj Kuar, aged 50, at her 
house in village Amargarh, Tahsil Patti, 
in the District of Partabgarh, in which she 
admitted that she bad borrowed Rs. 16,000 
from the plaintiff, bearing interest at eigh . 
annas per cent. per mensem. The suit wag 
filed on October 31, 1931. 


The defendant Thakurain Gajraj Kuar 
in her written statement filed on Decém- 
per 9, 1931, through her general agent 
Thaktr Raghubar Singh, dénied all the 
plaintiff's allegations and categorically 
stated that she neithér borrowed any 
money from the plaintiff nor did she 
exécute any pro-note or receipt in his favour. 
She aileged that she was an old and 
purblind pardanashin lady with a'slight 
knowledge of Hindi sufficient to enable 
her to sign her name in that language, 
that the plaintiff's father Mahesh Narain 
Singh was a relation of hers and had been 
manager of her estale for six years and 
used to look after all her family affaizs, 
that she had implicit faith in him, that 
owing to mismanagement he was removéd 
from the post of manager of the eBtate in 
September 1929, that the ‘management of 
the estate was then thade*ovéer to Raja 
Harpal Singh, taluqdar of Singramau, to 
whom the estate papers weré not handed 
over by the plaintiff's. father, that the 
latter exercised a dominating influénce 
over her and made her sign any paper 
that he wanted her to sign and ihat he 
may have got her to signthe pro-rote and 
the receipt on which the plaintiff has brought 
the présent suit, that she never, to her 
knowledge, executed any pro-note or any 
receipt in favour of the plaintiff and 
is not liableto pay any sum to him, that \ 


978, 


the plaintiff is a mere student doing no 
business of any kind and possessed of no 
funds and that the plaintiff's father was 
also in debt and had no funds from which 
he could advance such big amount of 
Rs. 16,000 and the claim on the basis of 
the pro-notewas absolutely false. 

In his replication the plaintiff pointed 
out that the written statement was not 
signed by the defendant, nor was it 
verified by her and that its contents could 
not have been communicated to her, other- 
wise she would not have denied her own 
signatures on the pro-note and the receipt 
(Exs. 1 and 2) nor the fact of her having 
received the money. The plaintiff admit- 
ted in his replication thathis father was 
related to the defendant and was manager 
of the estate for some time but denied 
that he had been removed from the post 
owing to any alleged mismanagement on 
his part. He alleged that his father upon 
the request of the defendant herself 
advanced the loan in suit to pay up the 
defendant’s creditors as would be clear 
from the estate papers, that on November 23, 
1931, the defendant’s Pleader denied the 
plaintiff's claim whereupon the plaintiff 
summoned the defendant with the estate 
papers in order to prove his claim from 
the defendant's own papers, and that on 
December 9, 1931, it was falsely alleged 
in the written statement of the defendant 
that the estate papers were not delivered 
to the defendant by Thakur Mahesh 
. Narain Singh and that the latter had 
misappropriated the éstate money. 

Upon the pleadings of the parties the 
learned Subordinate Judge framed the 
following issues: — 

©) Is the defendant a  pardanashin 
lady ? ` 


(2) Did thedefendant execute the pro- 
note and receipt in suit intelligently and 
with knowledge of its contents ? 

Did the defendant receive Rs. 16,000 under 
them ? 

(3) To what 
entitled ? 

On January 5, 1932, a week before the 
framing of the issues by the learned trial 
Judge the plaintiff's Pleader asked that 
the defendant may be examined as a 
party before the framing of issues. , The 
: defendant’s Pleader objected to this request 
on the ground that the defendant being a 
pardanashin lady could not be compelled 
tocome into Court and thereupon the 
plaintiff's request was refused and his 
fee ordered to be filed. 


relief is the plaintiff 


RUDRA PARTAB NARAIN SINGH vV. GAJRAJ KUAR 


15210 


The defendant's Pleaders were not even 
prepared onthe date that the issues were 
framed, i, e., on January 13, 1932, to admit 
or deny the signatures of Thakurain Gajraj 
Kuar on the pro-note and the receipt of 
November 1, 1928, and they wanted time 
to take instructions from their client on 
this point, and this too, after the written 
statement of the defendant had been filed 
and duly verified on December 9, 1931. 
They were directed by the Court to make 
their statement on this point on January 23, 
1932. On January 23, 1932, Mr. Saiduddin 
Ahmad, Pleader for the defendant in the 
trial Court, wrote on the order-sheet of the 
file of the suit that the signatures on 
Exs.1 and 2 were denied. It was upon 
these pleadings that the trial of the suit 
commenced in the Court of the Subordinate 
Judge of Partabgarh. There was a barefac- 
ed denial of the execution of the pro-note 
and ofthe receipt of its consideration of 
Rs. 16,000. The signatures of the defend- 
ant on the pro-note and the receipt (Exs. 1 
and 2) were also emphatically denied, and 
it was alleged on behalf of the defendant 
that the estate account books of the defend- 
ant were in the possession of the plaintiff's 
father, who had not handed them over to 
the defendant when he was removed from 
the post of manager of the estate. 

On April 11, 1932, after ten witnesses of 
the plaintiff had been examined, the 
defendant’s Pleader forgetting what had 
been said in the written statement, was 
somehow moved to ask the Subordinate 
Judge to enquire from the plaintiff's Pleader 
whether the account books summoned by 
the plaintiff were still wanted by him. 
The plaintiff's Pleader replied that he 
had no use for them now. There- 
upon __ the defendant's Pleader 
requested the Subordinate Judge to 
allow the defendant herself to produce 
those account books as her- own documents 
on her own behalf. The plaintifi’s pleader 
objected to the defendant being allowed 
to produce documentary evidence at this 
late stage, but the learned Subordinate 
Judge in the exercise of his descretion 
permitted the defendant to file those account 
books, and thus Exs. A-7 to A-17, which 
were alleged by the defendant to be with 
the plaintiff's father, came to be filed by 
the defendant herself as her own docu- 
ment. 

We have thought it proper toset forth at 
some length the pleadings of the parties 
and the attitude taken up by the defend- 
ant at the outset of the case, -because 


7 
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when the defendant came into the witness 
box and was examined on her own behalf 
as D. W. No.1 on April 20, 1932, she took 
up an entirely new position and admitted 
that she had executed the pro-note (Ex. 1) 
and the receipt (Ex. 2) and that the sig- 
natures on these two documents were in 
her own handwriting and proceeded to set 
up an entirely new case. at complete 
variance with, and in total defiance of, 
the pleadings contained in her written state- 
ment. Such a complete “volte face” natural- 
ly placed the plaintiff at a very great 
disadvantage specially as he had closed 
his own case and had no opportunity given 
to him of meeting the entirely new case, 
which the defendant sought to prove by her 
evidence and that of her witnesses. 

The learned Counsel for the plaintiff has 
complained bitterly of the unfairness to his 
client arising out of the attitude taken up 
by the defendant, who, after denying her 
Signatures on the receipt and the pro-note, 
and after alleging that these documents 
were fictitious and false, and after assert- 
ing that she never borrowed a single pie 
from the plaintiff, suddenly comes into 
the witness box and coolly admits the in- 
telligent execution of the pro-note and the 
receipt. Society may tolerate and make 
allowances for such ficklemindedness on 
the part of a lady: and the gay and gal- 
lant Frenchman sums up this weakness of 
the fair sex in the cynical remark: “Souvent 


femme varie’; but such a change of front- 


is neither tolerated nor countenanced ina 
law Court. In Pir Sidik Mahammad Shah 
v. Saran (1), it was held by their Lord- 
ships of the Privy Council that no amount 
of evidence could be looked into upon a plea 
which was never put forward in the writ- 
ten statement. In delivering the judgment 


or fiiy Lordships, Viscount Dunedin 
said :— 
“This is a hopeless appeal... ............. The learned 


Judicial Commissioners very truly find that no 
amount of evidence can be looked into upon a plea 
which was never put forward”. 


The material portion of the judgment 
of the Judicial Commissioners of Sind 


in this case ran as follows: — 

“The case seems to be an example of the 
dangers which befall the parties who do not put 
their case in their pleadings in the way they 
should < It isnot possible in this country 
. to adhere rigorously to the rules of pleading: But 
it is quite impossible in this case to hold that the 
defendant was entitled to claim land which was 
given by one person, under the claim (which has 


(1) 121 Ind. Oas. 204: 58M U J 7: Ind. Rul 
(1930) P O 28; A I R 1930 P O 157: 31 PL R 150: 
8 L R 138 (P `O), pa ene 
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been held to be not preved) that there was a gift 
by an entirely different person”. 

In a still earlier case reported in Hshen- 
chunder Singh v. Shamachurn Bhutto (2), 
Lord Westbury stated:— , 

“This case is one of considerable importance and 
their Lordships desire to take advantage of it, 
for the purpose of pointing out the absolute neces- 
sity that the determinations in a cause should be 
founded upon a case either to be found in the 
pleadings or involved in or consistent with the 
case thereby made............It is impossible to 
conclude parties by inferences of fact which are 
not only not consistent with the allegations that 
are to be found in the plaint, which constitute 
the case the defendant has to meet, but which are 
in reality contradictory of the case made by the 
plaintiff It will introduce the greatest amount of 
uncertainty into Judicial proceedings if the final 
determination of causes is to be founded upon 
inferences at variance with the case that the 
plaintiff has pleaded, and, by joining issue in the 
cause, has undertaken to prove”. 

The observations made in this case are 
fully applicable to the attitude taken up 
by Thakurain Gajraj Kuar in the present 
suit. She never pleaded in her written 
statement that she had actually and in- 
telligently executed the pro-note and the 
receipt for Rs. 16,000, and that out of this 
sum of Rs. 16,000, a sum of Rs. 11,262-12 
equivalent to the decretal amount realised 
from the Birapur Estate in execution of her 
decree against that estate was promised by 
her to be given to her manager Thakur 
Mahesh Narain Singh as a free gift in 
gratitude for his valuable services in the 
successful litigation she had with that 
estate, and that the remaining sum of 
Rs. 4,000 was really due from her to 
Thakur Mahesh Narain Singh, who had 
advanced Rs. 7,000 personally or borrowed 
that amount from someone else and paid 
it to her (Thakurain Gajraj Kuar) in order 
to enable her on July 8, 192%, to pay the 
Government revenue due from her estate, 
and that as she (Thakurain Gajraj Kuar) 
was more keen in paying off her creditors 
first rather than in fulfilling her promise 
to Thakur Mahesh Narain Singh in this 
connection, she persuaded the latter not 
to pocket the decretal amount realised 
from the Birapur Estate, and that there- 
upon Thakur Mahesh Narain Singh asked 
her to sign apro-note and a receipt as a 
guarantee for fulfilling her promise to pay 
a sum equivalent to the decretal amount 
realised from the Birapur estate by way 
of shukrana, and that she agreed to this 
suggestion. 

This complicated and ingenious defence 
never saw the light of day until Thakurain 

(2)11MI A7at pp. 20, 23;6 W RP C5d7;2 Ind 
Jur, (N 8) 87; 2 Sar. 209 (P O). 
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Gajraj Kuar appeared in the witness box 
as’ a witness: on her own behalf and by 
that time the plaintiff had closéd his case 
and had no opportunity givento him of 
replying to the new case’ set up by the 
defendant: in her evidence in Court and of 
producing evidence in the rébuttal thereof. 
It, is ander these adverse and difficult 
circumstances that the plaintiff has had to 
fight his casé. Nevertheless, the plaintiff 
in: our opinion has successfully éstablished 
his . case and has proved to our satisfac- 
tion that the pro-note in suit was éxecuted 
by Thakurain -Gajraj Kuar out of her 
own free will and that in signing the 
pro-note and the receipt (Exs. 1 and 2) she 
was fully conscious of what she was’ do- 
ing and did act intelligently and that the 
whole amount of the consideration entéred 
in the pro-note was received by her and 
that no portion of it is fictitious. 

. The finding of the trial Judge that the 
defendant is a pardanashin lady has not 
been seriously challenged before us by the 
learned Counsel for the plaintiff-appellant. 
The defendant is, therefore, entitled to 
the spacial cloak of protection which the 
law throws round a pardanashin- lady. In 
the language of Lord Shaw in Kali Bakhsh 
Singh. v. Ram Gopal Singh (3), 

“Tt (the law) demands that the burden of proof 
shall in such a case rest, not with those who 
attack but with those who found upon 
the deed, and the proof aust go so far 
as to show affirmatively and conclusively that 
the deed was not only executed by, but was ex- 
plained to, and was really understood by thè 
grantor. Jn such cases it must also, of course, 
be established that the deed wab not signed under 
duress, but arose from the free and independent 
will of the grantor. The law as just stated is, too, 
well settled to be doubted or upset. , It was’ ex 
pressly re-affirmed by this Board in’ the case óf 
Mirza Sajjad Hussain v, Nawab Wazir Ali (4), 
and nothing that is now said can, or is intended 
to, disturb it.” 


Again in 


delivering the judgment of the Board,. ob- 
served as follows:— : 
“Their Lordships desire not to say a word which 
could interfere with the settled principles on which 
the Court acts in considering “the déeds'of pur- 


“-danashin ladies’ or could tend to lessen the pro~ 


tection which it’ is the duty of the Oourt to throw 


T 


(3) 21 Ind. Cas. 985; 1600 378at p. 38); 18 0 W. 
N 282; (1914) M W N I12; 2AL J 1i5;25 ML T 

180; 19 OLI 172:10 1367; 26 M LJ 121; 15 
_ Bom. LR 147; 41 I A 2 (PO). 

(4) 16 Ind. Oas. 197: 39 I A156; 10,A L J 384; 
16 OL J613; 14 Bom. L R 1055; 16 CW N 889; 23 
M L J210; 34 A 455: 12 M LT 333; (1912) MM WN 
976; 15 O O 271 (P O). 2 

(5) 15 O 684; 15 I A681; 5 Sar: 175;12 - Ind, Jur, 
291 (P O). ae 
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arõund those who are ubable to'protect- themselves .. 


“Where undue influence is alleged it is” necessary 
to examine very closely all the circumstances 
of the case ... wo...” The first and practically 
perhaps the most important question is was the 
transaction a righteotis transaction; that is, 
was ita thing whicli’a right minded‘person might be 
expected to do?... sasse | oe 

“Then there comes the question—was it an 
imptovident act? That is to say does it show sọ 
much’ improvidence as td‘suggést the idéa_ that the 
lady was not’ mistréss of herself and not in a state 
of mind toweigh what she was doing?..............+ 

“Then was ita matter requiring a legal adviser? 
What could have béen simpler than what she 
desired to-do? ..... se 

“Lastly, did the intention of 
originate with thé lady”..~.:.— 3 . 

Applying these considerations-to the 
facts of the present case we'have no hesi- 
tation in holding. thatthe execution ofthe 
pro-note and the receipt was'the free and 
intelligent act of Thakurain Gajral Kuar 
who knew what she was doing and did 
what she wanted todo, Inher own dė- 
position she frankly admits that she exe- 
cuted the pro-note and the receipt of her., 
own free willand that she knew that by 
signing the pro-note she‘thereby became 
liable to pay, Rs. 16,000°and that she intends 
ed topay Rs. 16,000 to Mahesh Narain 
Singh when she signed the pro-note for that 
amount. The pro-note and the receipt 
(Ezs. 1 and 2) have thus been shown to have 
been executed’ intelligently by the deéfen- 
dant of her own free will.” The evidence 
of Balgobind (P. W. No. 12), the scribe of 
the pro-note andof the receipt and of 
Muneshar Pandey (P. W. No: 13) who is’ 
a marginal witness to the receipt, and’ of 
Thakur Mahesh Narain Singh (P. W. 
No. 16), the father of the plaintiff fully 
proves. the intelligent execution of the 
pro-noté and of the receipt (Exs. 1 and, 2) 
and thisis not denied by the defendant 
herself. 

The néxt question for determination'is 
whether the pro-note (Ex: 1) was executed 
for the considératioh noted theréin. The 
learned Counsel for the pldintiff-appellant 
relicš'üpon thé special rule of évidente 
contained ins: 118'ofthe Negotiable Instru- 
ments Act XXVI 0f 1881 which lays déwn 
that the Court shall prestmé that every ne- 
gotiable instrument was made or drawn for 
consideration. On theother hand the learned 
Counsel for the deféndant-respondént rélies 


making the deed 


upon the dicttm of their Lordships of the . 


Privy Council cited above in Kali Bakhsh 
Singh v. Ram Gopal Singh (3), that the 
burden of proof in all such cases in which 
a pardanashin lady is an executant rests 
not with those who attack, but ‘with those 


` 


at 


oat 


Exhibit A-6 at page 122 of part 
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who found upon the deed, and that in the 
present case the burden of ‘proving the 
passing ‘of consideration’ must lie upon 
the plaintiff-appellant. : 

In our ‘opinion this discussion as to the 
burden of proof ` 
interest in the present case seeing that 
both sides have adduced’ evidence in sup- 
port of their respective ‘contentions, and 
the question asto whether the considera- 
tion of Rs, 16,000 entered in the promissory 
note was received by the defendant or not 
must be decided by us upon ‘the entire 
evidence on the record. 


Tt has been frankly conceded before us - 


atthe time of arguments by the learned 
Counsel for the ‘defendant-respondent that 
the sum Rs. 4,000° was borrowed by Tha- 
kurani Gajraj ‘Kuar ‘from ‘the plaintiff's 
father at the time of the execution of the 
pro-note (Ex, 1) in order to pay off the ba- 
lance of the loan of Rs. 7,000 taken to pay 
the land revenue due fromm the estate. 
"3 of the 
paper book shows that Rs. 7,000 were taken 
from the private purse of the Thakurain 
Sahiba, and out ofthis sum Rs, 6,834-4-11 
were paid into the Government tieasury 
ås land revenue on the June 21, 1928. 


: This entry of the July 8; 1928, in Ex, -A6 


is accepted as “correct by both patties, It 
is conceded by the learned Counsel for the 
‘defendant- respondent’ that -this sum “of 
Rs. 7,000 which ‘is . shown as having comé 
into her private purse (jeb thas) is not 
traceable in the siyaha accounts of the 
estate produced by the defendant and the 
suggestion has been thrown out by the 
learned. Counsel for the defendant-respon- 
dent that probably this sum of’ ‘Rs. | 7,000 
was ‘advanced to the defendant either by 
her manager Thakur Mahesh Nar ain Singh 
or by some one else from whom “Thakur 
Mahesh Narain Singh borrowed this’ sum 
for the benefit of Thakurain Gajraj Kuar, | 
Then again there is an entry 


that on July 21° and 22, 1928, -Rs. 3,000 
out of Rs. 7,000 were ‘returned to the 
private purse ‘of the Thakurain Sahiba as 
entered in the siyaha of July | 8, 1928, 
through Thakur Mahesh Narain Singh. (See 
Ex, AG at page Sof the second addenda to 
part 3 of thə paper book and Ex. A-12 at 
page 49 of part 3 of the paper book. These 
entries show that Rs.°3,000 out of Rs. 7,000 
advanced. by or through Thakur Mahesh 
Narain Singh were, returned to him, leaving 
a balance of Rs. 4,000, This balance ‘of 
Re, 4,000 is shown in ‘Ex, A-I at page.43 of 
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in the’ 
| account ,bodks of Sambat 1985 to the effect 


get 


part 3.of the paper book as having on Novem- 
ber 1, 1928 (the date on- which‘ the promis- 
sory note in suit was executed) been repaid 
from the pocket of the Thakurain Sahiba 


as entered in the siyaha of July 8, 1829. 


(See Ex. A-6 at page 122). Thus the loan 
of Rs. 7,000 was re-paid in full and the 
sum of Rs. 4 G00 out of Rs. 16,000 entered 
as the consider ation of the promissory-note 
(Ex. 1)is admitted to have been received 
by the defendant. The cross-objections 
filed by the defendant, therefore, neces- 
sarily fail and they have not been serious- 
ly pressed before us by the learned 
Counsel forfthe defendant-respondent. 

Now comes the question of the remaining 
portion of the consideration entered in the 
promissory-note (Ex. 1). The learned 
Counsel [for the defendant respondent 
frankly conceded that if the account books 
filed by the defendant be deemed to be 
genuine and if the entries made therein be , 
held to be correct, then the plaintiff has - 
fully established the fact that the ramaining 
sum of Rs. 12,000 had also been received 
by ihe defendant. He has, however, stre- 
nuously argued that these entries were 
atthe time when the plaintiff's father was 
manager of the defendant's estate and that 
these entries have been fictitiously made 
in the account books under the orders of 
the plaintiff's father to support his false 
claim against the defendant on this promis- 
sory note (Ex. 1). 

There is to our mind no force in this 
contention urged on behalf of the defen- 
dant-respondent. Thakufain Gajraj Kuar 
has in herown deposition stated that the 
account books were kept in her estate, and 
that Gobardhan, her treasurer, kept accounts 


„òf ‘income and: expenditure in Hindi, and 


a daily budgetwas kept by the treasurer 
both in Urdu and Hindi. Gobardhan Lal 
(D. W. No. 4), and Ram Sukh Lal 
(D. W. No. 2) have deposed that the ac- 
count books prepared by the estate were 
genuine and that the taħwil or the balance 
in the bill of a particlar date represented 
éorrectly the amount with the treasurer. as 
well as with Thakur Mahesh Narain Singh 
on that particular date. In face of this 
evidence of her own witnesses Thakurain 
Gajraj Kuar cannot be allowed to assert 
before us that these accounts are fictitious 
and that the entries therein were made 
under the orders of ‘Thakur Mahesh” 
Narain Singh. Indeed the plaintiff 
summoned ihe” defendant with these very 
same account books in order to prove -higy 
own. cage “but, that requet a was not complied $ 
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with, but later on the ‘defendant was 
allowed by the trial Court as a favour,.to 
produce the account books as documents 

‘in proof of her own case. 
therefore lie in the mouth of the defendant 
to cast aspersions upon these account 
‘books. They appear to be regularly kept 
and are genuine. 

Exhibit A-11 at p. 41 of part 3 of the 
paper book is an extract from the siyaha 
of 1335 Fasli dated October 30, 1928 a 
day before the execution of the promissory 
note in suit, and it shows that Rs. 11,262-12-0 
were deposited with the Thakurain Sahiba 
through Thakur Mahesh Narain Singh, 
through Raghubar Singh, agent for pay- 

< ment of parol loan taken by her in her 
private capacity; and on the next day 
there is an entry on the credit side showing 
the sum of Rs. 16,000 as borrowed from 
. the plaintiff on a promissory note. The 
debit side shows repayment of Rs. 4,000 
‘taken from the private purse of Thakurain 
Gajraj Kuar as entered in the siyaha of 
July 8, 1928. (Exhibit A-6 at p.122) A 
sum of Rs. 1,000 was paid back to 
Siroman Misra, and Rs. 2,289 were paid 
fo Thakur Mahesh Narain Singh on account 
of Musammat Jagdei’s debt (see Ex. A-20 
at p. 166, Hx. A-40 at p. 126, and the 
evidence of P. W. No. 16 atp. 25). Then 
- on November 6, 1928, Ex. A-ll at p. 46 
of the paper book shows that Rs. 6,400 
were paid by Thakur Mahesh Narain 
Singh to Hafiz Abdus Salam of Lucknow, 
Rs. 1,600 to Ganesh Das Ram Gopal of 
Lucknow, and Rs. 1)2-12-0 to Mool Chand, 
cloth merchant of Lucknow, and that 
Rs. 737-4-0 were paid to the Thakurain 
Sahiba through Thakur Mahesh Narain 
Singh through Raghubar Singh for the 
payment of her parol debts (dastgardanij). 
Thus Thakur Mahesh Narain Singh paid 
in all Rs. 12,139 to the creditors of Tha- 
kurain Gajraj Kuar including a sum of 
Rs. 737-4-0 on account of the personal 
expenses of the defendant herself. 

The learned Counsel for the defendant- 
respondent has argued that this sum of 
Rs. 737-4-0 is fictitious, but we cannot for 
a moment accept that contention. If it 
was really fictitious, then the plaintifi’s 
father would have been toit that such a figure 
was entered in the siyaha as would make 
up the round sum of Rs. 12,000. As it is, 
the actual amounts expended by Thakur 
Mahesh Narain Singh shown in the account 
books come to Rs. 12,139, i. e. a little 
P more than Rs. 12,000 being the balance of 

4 the consideration money of the promissory 
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note, which fhe defendant had made over 
to Thakur Mahesh Narain Singh in order 
to pay off her creditors. 

It was argued on behalf of the defendant- 
respondent that, save fortheentry in the 
account books that Rs. 11,262-12-0 were 
transferred to the private purse of the 
defendant (See Ex. A-11 at p. 41), there 
is nothing to show what became of the 
decretal amount realised from the Birapur 
Estate, There was no duty cast upon the 
plaintiff to explain how the defendant 
utilised the decretal amount realised by 
her from the Birapur Estate. The alleg- 
ation that this decretal amount was pro- 
mised by the defendant to be given to 
the plaintiff's father as a sort of thanks- 
giving offering (shukrana) is not supported 
by the evidence of any witness examined 
by the defendant on her behalf, and we 
are not prepared to believe the defendant 
herself on this point. Certain letters in 
which the defendant had asked her agent 
to be vigilant in the realisation of the 
decreed amount have been sought to be 
utilised to support the story -of the de- 
fendant on this point. We are not pre- 
pared to attach any such meaning to 
those letters. The letters merely tell the ` 
servant of the estate to be vigilant and 
prompt in the realisation of the decretal 
amount; they nowhere even hint that this 
decretal amount when realised was to be 
made over asa free gift to the plaintiff's 
father. The letter Ex. A-18 of March 27, 
1928, is not capable of the interpretation 
that has been put upon it by the learned 
Subordinate Judge in his judgment under 
appeal. If that letter meant as it is 
now contended for by the defendant, that 
Thakurain Gajraj Kuar told her agent 
to realise the decretal amount and to make 
it over as a free gift to the plaintiff's 
father, then it would follow that even 


before March 27, 1928, more than 
six months before the execution of the 
promissory note of November 1, 1928, 


the Thakurain had decided to give this 
decretal amount as a free gift to the 
plaintiff's father; but we have it in the 
evidence of the defendant herself as 
D. W. No. 1 (seep. 34, line 15, part 1 of 
the paper book) that Thakur Mahesh 
Narain Singh asked her to give him this 
decretal amount 15 days or a month or a 
month and a half before the money was 
actually realised. The money was realised 
on October 30, 1928. Obviously, therefore 
Ex. A-18 cannot bear the interpretation, 
which -the defendant now seeks to: put 


4 
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upon it and which the lower Court has 


so readily accepted. The expression in the 
letter (Ex. A-44 at p. 135, ‘‘Realise the 
money otherwise it will be the worse for 
you and me” cannot on the face of it 
mean that the decree money was to be 
given as a reward for the services ren- 
dered by Thakur Mahesh Narain Singh 
and that the latter was to givea portion 
of this money to Thakur Raghubar Singh, 
general agent, for his trouble in realis- 
ing it. 

Jt seems to us that the learned Subordi- 
nate Judge has based his conclusions that 
Rs. 12,000 were fictitiously entered in the 


. promissory note upon mere suspicion. As 
` pointed out their Lordships of the Privy 


Oouncil in Sreemanchunder Dey v. Gopaul- 
chunder Chukerbutty (6), 

“It is essential to take care that the decision of the 
Court rests not upon suspicion, but upon legal 
grounds, established by legal testimony ” 

Judged by this standard we hold that 
the conclusion arrived at by the learned 
Subordinate Judge on this part of the 
case cannot be supported, In our opinion 
upon the documentary and oral evidence 
to be found on the record the plaintiff 
has fully established his case, and all that 
the defendant has tried to do is to cast 
doubts upon the genuineness of her own 
account books and to create suspicion in 
the mind of the Court that she has been 
over-reached by her manager Thakur 
Mahesh Narain Singh. 

Upon a careful consideration of the 


‘evidence on the record, we are satisfied 


‘that the conduct of the plaintiff's father had 
been above board and that the defendant 
has hada very fair deal with him. 

It has been urged on behalf of the de- 
fendant that the plaintiff's father had 
really no means to advance such a large 
sum of money to the defendant. The evi- 
dence of Thakur Mahesh Narain Singh 
(P. W. No. 16) satisfies us that he was 
possessed of sufficient means to advance 
this sum of Rs. 16,000; he had sold the 
motor ‘car presented to him by the de- 
fendant herself for Rs. 14,000 to the 
Raja of Bijaigarh, Ho had also other 
sources of income. The defendant is also 
proved to have been in the habit of borrow- 
ing money from him and the latter was 
in the habit of arranging loans for her. 
Then again, it was contended on behalf 
of the defendant-respondent that Tha- 
kurain Gajraj Kuar, having realised the 
decretal amount from the Birapur estate, 
a © ON I-A 28;7W RPO 10;2 Sar. 215; 1 Suther 
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stood in no need just then of borrowing 


from the plaintiff's father this sum of 
Rs. 16,000 to pay off her creditors. There. 


is to our mind no force in this conten- - 


tion also. The defendant has herself ad- 
mitted that she borrowed Rs. 40,000 ona 
mortgage deed to meet the expenses of 
the Birapur litigation and she further 
admitted that over and above this sum 
of Rs. 40,000 which she borrowed on a 
mortgage she had incurred other debts, 
which had also amounted up to another 
sum of Rs. 40,000. Thus her estate was 
indebted to the extent of about a lakh 
of rupees, and if in these circumstances 
she borrowed Rs. 16,000 from her manager 
even after she had realised the decretal 
money from the Birapur estate, that fact- 
does not strike us as anything unusual 
or inconceivable. 

After giving the facts of the case and 
the arguments of the learned Counsel of 


both parties our very best consideration ` 


we hold that the entire sum of Rs. 16,000 
due on the promissory note, and receipt 
had been realised by the defendant., 
We decide the second part of Issue No. 2 
in favour of the plaintiff and hold that 
the defendant did receive Rs. 16,000 
under the promissory note. 4 
_ We accordingly allow this appeal, modify 
the judgment and decree of the trial 
Court and decree the plaintiff's suit in 
full with costs in both the Oourts. The 
cross-objections filed by the defendant- 
respondent fail and are dismissed with 
costs. 
D. Appeal allowed. 





PATNA HIGH COURT 
Civil Appeal No. 1239 of 1981 
August 10, 1934 
FazL ALI AND SAUNDERS, JJ. 
CHARITER DUSADH AND ANOTHER— 
DEFENDANTS— APPELLANTS 


, VETSUS 
BHAGWATI PANDEY—PLAINTIFR— 
RESPONDENT 

Pre-emption—Who can pre-empt—Birtdar, whether 
owner of land—If entitled to pre-empt whether or not 
he is proprietor under s.3 (2), Bengal Tenancy Act 
(VIII of 1885). : 

A person may be the owner of Property so as to 
be entitled to pre-empt and yet not bea proprietor 
according to the definition of the terms ins. 3 (2), 
Bengal Tenancy Act. The birt is an absolute 
gift. The fact that the birtdar is treated as a tenant 
in the Record of Rights is not incompatible with the 
conception of his ownership of the land. Moham- 
mad Jamil ¥. Khub Lal Raut (1), Gobind Dayal v. 
Inayatullah (4) and Kanhai Lal v. Kalka Prasad 
(7), relied on. : 


‘ 
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C. A. from the appellate decree of the 
Pay chase an eae February 21, 
1931. ` 
. Messrs. S. N. Dutt and Phulan Prasad 
- Varma, for the Appellants. 

Messrs. S. Mehdi Imam and Hareshwar 
Pd. Sinha, for the Respondent. 

Saunders, J.—This second appeal is 
by the deferidants in a suit for pre-emption 
This suit was dismissed by the Court which 
tried it, but-it was decreed by the District 
Judge of Saran on an appeal by the 
plaintiff. Three plots of land described 
in the Record of Rights as rent-free birt 
brahmotar were sold by defendant No. 2 
to defendant No. 1. Adjoining these three 
plots are three other plots of the same to 
description belonging to the plaintiff. It 
appears that the six plots were all once 
comprised in abiré acquired long ago by 
an ancestor of the plaintiff and defend- 
. ant No. 2. It wasfound by the first Court 
that the plaintiff had been aware of nego- 
tiations for the sale of the three plots of 
defendant No. 2 and that before they were 
sold to defendant No. 1, he had already de- 
clined to purchase.them himself. The lower 
Court of ‘Appeal, however, found that the 
plaintiff did not hear of the sale of the land 
- to defendant No. 1 until about a year later 
and held that the other considerations were 
immaterial as the plaintiff's right of pre- 
emption could be exercised only when the 


sale was complete. It has also been found: 


by the learned District Judge that the 
ceremonies required for pre-emption were 
duly performed by the plaintiff. 

It is contended on behalf of the appel- 
lants that the plaintiff's suit ought to have 
been dismissed because in the first place 
a birtdar is not the owner of land, and 
therefore, has no right to pre-empt; and, 
secondly, because even if the plaintiff pos- 
sessed that right he waived it when he 
failed to avail himself of the opportunity 
given to him by defendant No. 2 to buy 
the land. Thé first of these contentions 
prevailed in the trial Court, but it was 
not accepted by the learned District Judge. 
The argument is .that a birtdar is not 
“the owner of the land because he is not 
the proprietor of it according to the de- 
finition of the term proprietor in s. 3 (2), 
Bengal Tenancy Act, and that not being 
a proprietor the interest he has in the 
land must be of ‘a subordinate character; 
in fact that of the tenant which is what 
he is shown. to be in the Record of Rights. 
It is contended ‘that being a mere tenant 
4 Be cannot have the right he claims even 
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if the tenancy is permanent, heritable and 
transferable. The learned Advocate refer- 
red to the cases of 1921 Mohammad Jamil 
v. Khub Lal Raut (1), Dhirakshan Singh 
v. Triloki Proshad Singir (2) and Bibi 
Saheha v. Haji Amiruddin (3), in 
which it was held that a mukarrariadar 
has no right of pre-emption. As tò that 
there can be no’ doubt. In the words of 
Sultan Ahmad, J., in the first of the cases 
cited: 

“It is well established on the text as well as 
on the case law that the pre-emptor must have 
the milkiat or ownership in the property on 
account of which he claims the right of pre- 
emption,” 

Clearly a mukarrariadar who pays rent 
for his land, cannot be the owner of it. 
There seems, 
why a person may not be the owner of 
property so as to be entitled to pre-empt 
and yet not be a proprietor according to 
the definition of the terms in the Bengal 
Tenancy Act. The word “milk” is 


- translated in Fallon’s Dictionary to mean 


“landed property; rent-free land.” Accord- 
ing to the Guide and Glossary to the 
Survey and Settlement Operations a 

“birt” is a rent-free grant in considera- 
tion of religious services, past, present or 
future, and it is stated that such grants 
ate almost invariably heritable and trans- 
ferable even to persons who cannot’ be 
expected to keep up the particular 
observances for which the grants were 
originally made, There seems to be, 
therefore, noreason to doubt the correctness 
of the view taken by the learned District 
Judge that the birt in question was an 
absolute gift. The fact that the birtdar 
was treated as a tenant in the Record 
of Rights is not incompatible with the 
conception of his ownership of the land. 
As the.learned District Judge has observ- 
ed: 

‘“There is nothing. to prevent the proprietor of a 
village from making an out and out gift of a specific 
area of land in his possession and forming part 
of his zamindari, and 'if such a gift is made, the 
donee must be shown in the Record of Rights as 
a tenure-holder .because his name cannot appear 
in the proprietor's kkewat for the simple. reason 
that he has no specific share in the village or in 
the touzi” 


The learned District Judge found that 
there was nothing to show that the pro- 
prietor of the village had retained any 


(i) 58 Ind, Cas, 534;A IR 1921 Pat. 164,55 PL J 
740; 2 P LT 138; (1921) Pat, 130. 
(2) 71 Ind, Cas. 318; A I R 1923 Pat, 217; (1923) Pat. 


22, 
(3) 117 Ind, Oae. 885; AT R1929 Pat.2U; 8-Pat,. 
251, re Wa a 


however, to be no reason - 
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rights at allin the birt land. It is con- 
tended on behalf of the appellants 
that the ownership of the birt land is 
not absolute because it is to be presumed 
that the proprietor has the underground 
rights. It is not, however, necessary to 
consider whether ownership in order to 
carry with it a right of pre-emption must 
include a right to minerals because in the 
present case it is not suggested that there 
are. any minerals in the land. As the 
land is in Saran their existence is highly 


improbable, 
As to the second contention of the 
appellants, the question whether the 


right was waived or not is mainly a question 
of fact. The appellants did not attempt 
to establish a case of waiver in their 
written statements and the Courts were 
not invited to consider the case from this 
aspect. It is stated in the written statement 
of defendant No. 1 that when the plaintiff 
refused to buy the land, the other defendant 
bought it. Similarly it is stated in the 
ae statement of the latter defendant 
that: , 

“the plaintiff was fully apprised of the fact that 
this defendant had asked the plaintiff also to 
purchase the same but when the plaintiff refused, 
the defendant sold the disputed land fora proper 
price'to defendant No. 1.” 

. It .does not appear to have been the 
‘case of the defendants that the plaintiff 
knew that the land was about to be sold 
to a particular person for a specified sum. 
His knowledge as to a proposal to sell 
was invoked in the written statements in 
support of a plea of limitation, the con- 
tention being that having been aware of 
an intention to sell on the part of de- 
fendant No. 2 and having refused io 
purchase the land, it should be presumed 
that he learnt about the sale long before 
the date of knowledge alleged by himself. 
There was no issue in the trial Court as 
to waiver. The issues related only to the 
questions whether the plaintiff had a right 
to pre-emplt, whether the suit was barred 
by limitation, whether he had duly per- 
formed the requisite ceremonies and as to 
the amount for which the property was 
sold. The plaintiff's knowledge 
regarding a proposal to sell was one of 
the grounds on which the trial Court 
found that the suit was barred by limita- 
tion, the Court accepting the defendants’ 
contention that he must have known about 
the sale before the date on which, ac- 
cording to his own story, he received 
information of it. The evidence was cop- 
pidered from she same point of view by 
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the lower Appellate Court. A definite plea 
of waiver finds no place even in the 
memorandum of appeal to this Court. The 
finding of the learned District Judge as 
to the plaintiff's knowledge about the 
negotiation for the sale being immaterla 
is challenged in the memorandum 
but ths reason why it 
stated to be incorrect is not that the- 
plaintiff by refusing to buy the land had 
waived his right to pre-empt, but that 
in the circumstances the Court was not 
justified in believing that the plaintiff first 
came to know of the sale so long after- 
wards. Clearly there could be no waiver 
by the plaintiff of his rightif he did not 
know to whom the property was to be 
sold because, as has been stated by 
Mahmood, J.,in the case of Gobind Dayal 
v. Inayatullah (4), the object of the right 
is to prevent the intrusion not of all pur- 
chasers in general, but only of such as are, 
objectionable from the pre-emptor’s point 
of view. . 
There is no finding of the Courts below, 
nor did the pleadings call for any finding, 
that the plaintiff was in possession of this’ 
information. The case of Arjmand Khan 
v. Shankar Lal (5) and Muhammad v. 
Muhammad Ali (6), relied upon by the 
learned Advocate do not help the appel- 
lants. Inthe former case the person claim- 
ing the right had ‘already assented to a 
sale in favour ofa particular person, and 
in the latter case the plaintiff had stated 
that he could not afford to buy theland - 
and that the vendor was at liberty to sell 
it to the person to whom he proposed to 
sell it or to any other person. On the 
other hand it was held in Kanhai Lal v. 
Kalka Prasad (7), that in order to debar a 
party entitled to pre-empt from exercising 
his right an opportunity to purchase must 
be given when a definite agreement to 
purchase at afixed price has been entered 
into with a stranger. As I have said it 
does not appear that such an opportunity 
was given to the plaintiff in the present 
case. The appeal must be dismissed with 


costs. ; ; 
Fazl Ali, J.—I agree. as 
D. : Appeal dismissed. 
(4)7 A 715; A W N 1885, 182. 
(5) 86 Ind. Oas. 1038; A#R1925 Lah. 359; 6 Lah. 
243; 1 Lah, Oas. 563; 7 Lah, L J 125(F B). 
(6) 92 Ind, Oas, 289; A I R 1926 Lah, 243, 
(1) 27 A 670; 2A L J 390; A wW N 1905, 149) 
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RANGOON HIGH COURT 
Full Bench 
Reference No. 3 of 1934 
June 13, 1934 

Paar, C. J., BAGULEY, AND Ba U, JJ. 

In re Tus COMMISSIONER oF 
INCOME-TAX, BURMA 
VETSUS 
R. JOHNSTONE— ASSESSEE 
‘Income Tax Act(XI of 1922), ss. 6 ivi), 7, 12, 4 
(3) (viil)—Gratuity toemployee—Employer Company 
becoming insolvent— Outsider paying gratuity generous- 
ly and spontaneously—Payment, liability of, to 
ihcome-tax—Exemption under s. 413) (wii), if available. 

The assessee was an employee in the service of the 
British India Steam Navigation Co. as a purser and 
was afterwards taken in the employ of Messrs 
Bulloch Bros. & Co., Ltd., who were agents of the 
former Company in Rangoon. There was an under- 
standing between certain employees of Messrs. 
Bulloch Brothers & Co., Ltd., including the assessee 
and the Company that upon the iermination of 
their engagement each of such employees would receive 
from the Company a gratuity if their services had 
been satisfactory. In 1932, Messrs. Bulloch Brothers 
& Co., Ltd., wentinto liquidation, and the assesses 
lost not only his means of livelihood as an employee 
of the Company, but also the gratuity which be 
expected that -he would have received from the 
Company when he left their employment, | ord 
Inchcape who was interested in both the companies 
voluntarily paid to theassessee a sum of money 
equal to the whole of thegratuity which he expected 
that he would have received from Messrs. Bulloch 
Bros. & Co., Ltd., ifthat Company had not be- 
come insolvents. On making the payment Lord 
Inchcape received from the recipients an assignment 
of any right to a gratuity which they respectively 
might have against Messrs. Bulloch Brothers & 
Qo. : 

Held, that this sum was not income of the assessee 
derived from ‘other sources’ within the meaning of 
s. 6 (vij, Income Tax Act. Commissioner of Income 
Tax, Burma v. Bombay Burma Trading Corporation, 
Ltd. (i), referred to. 

Held, also, that the sum was not chargeable as 
income under ss. 6, 7 or 12 as admittedly it was nota 
payment by the company ; it was not 8 payment 
made to the assesses because he was in the service of 
the company, for before the payment was made his 
employment with the Company had been terminated. 
Commissioner of Income Tax, Bengal v, Shaw Wallace 
& Co. (2), referred to, 

Held, further, that the payment was a receipt of a 
“casual and non-recurring nature,” and it 
did not “arise from tha exercise of an 
occupation” by the assessee but, was the ovt- 
come of the spontaneous and generous action of 
Lord Inchcape inafiording help tothe assessee in 
the time of trouble and that it was exempted from 
income-tax under s. 4 (3) (vii), G.N. Herbert v. J. 
A, McQuade (Surveyor of Taxes) (3), Turton v. Cooper 
(Surveyor of Taxes) (4), Cooper (Surveyor of Taxes) 
v. Blackiston (5), Cawan v. Seymour (Surveyor of 
Taxes) (6), Reed (H. M. Inspector of Taxes) v. Seymour 
(7) and Inthe matter of the Bishop of Lucknow (8), 
referred to. 


Mr. A. Eggar, Government Advocate, for 
the Crown. 

Mr. Foucar, for the Assessee. 

Page, C.J.—In this case the Commis- 
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sioner of Income-tax, Burma, under s. 66 
(L: has referred for the determination of 
the Court the following question: 


“Ts the sum of Ra, 7,822 received by the assessee 
taxable in his hands?” 


The sum in question was paid to Mr. 
R. Johnstone, theassessee, by Lord Inch- 
cape. Ib appears that the assessee and 
four other persons had been in the service 
of the British India Steam Navigation 
Co,, a8 pursers, and afterwards had been 
taken into the employment of Messrs. 
Balloch Brothers & Oo., Lid. This Com- 
pany among other business acted as agent 
in Rangoon for the British India Steam 
Navigation Co. 

Now, Lord Inchcape, like his father 
before him, was interested in the affairs 
of the British India Steam Navigation 
Co., and the late Lord Incheape was also 
a shareholder in Messrs. Bulloch Brothers 
& Co., Lid. It further appears that there 
was an understanding between certain 
employees of, Messrs. Bulloch Brothers & 
Co. Ltd., including the assessee and the 
Company that upon the termination of 
their engagement each of such employees 
would receive from the Company a 
gratuity if their services had been satis- 
factory. According to the case that has 
been stated, however, the Company was 
not bound to pay the gratuity to its 
employees, for the fund “was entirely at 
the disposal of the company.” Unfortu- 
nately in 1932 Messrs. Bulloch Brothers &- 
Co. Ltd., went into liquidation, and the 
assescee lost not only his means of liveli- 
hood as an employee of. the Company 
but also the gratuity which he expected 
that he would have received from the 
Company when he left their employ- 
ment, 


Soon after the Company had gone into 
liquidation the present Lord Inchcape came 
to Rangoon, and “was made aware of the 
plight in which the assessee and other 
employees of the Company stood.” No 
doubt feeling that he was specially con- 
cerned with the well-being of persons like 
the assessee and the four other ex-pursers 
who had served in the British India 
Steam Navigation Co., Lord Inchcape was 
good enough to pay to these five persons, 
respectively, sums equivalent to the whole 
of the gratuity which they expected that 
they would have received from Messrs. 
Bulloch Brothers & Co., Ltd., if that Com- 
pany had not become insolvent. Onmak- 
ing these payments Lord Incheape received 
from the recipients an assignment of any 
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right to a gratuity which they respectively 
might have against Messrs. . Bulloch 
Brothers & Co., although for the purpose 
in hand none of the recipients are to be 
regarded as possessing any legal right to 
claim a gratuity from the Company. Ia 
these circumstances this sum of Rs. 7,822 
has been assessed to income-tax upon the 
ground that it falls within s. 6 (vi) and s. 12 
of the Act as being income derived from 
“other sources.” The Assistant Commis- 
sioner conceded that the sum in question 
was not chargeable under the head “salaries” 
in s. 7 (1), because it was “not paid by 
an employer’; and it is not pretended 
or contended that when he made this 
payment to the assessee Lord Inchcape 
was acting or purporting to act as the 
agent of Messrs. Bulloch Brothers & Oo. 
In re: [Commissioner of Income-tax, Burma 
v. Bombuy Burma Trading Corporation (1)]. 
In my opinion it is manifest also that this 
sum of Rs. 7,822 was not income of the 
assessee derived from ‘‘other sources” with- 
in s. 6 (vi). 

In Commissioner of Income-tax, Bengal 
v. Shaw, Wallace and Co. (2), Sir George 
Lowndes, delivering the judgment of the 
Judicial Committee, observed: * 

-“The object of the Indian Act is to tax ‘income,’ 
aterm which it does not define. It is expanded, 
no doubt, into ‘income, profits and gains,’ but the 
expansion is more a matter of words than of 
substance: Income, their Lordships think, in this 
Act connotes a periodical monetary return ‘coming 
in’ with some sort of regularity, or expected re- 
gularity, from definite sources. “The source is not 
necessarily one which is expected to be continuously 
productive, but it must be one whose object isthe 
production of a definite return, excluding anything 
in the nature of mere windfall. This income has 
been likened pictorially to the fruit of a tree, or the 
crop of a field.” 

But who could doubt that this payment 
was a mere windfall? Admittedly it was 
not a payment by the Company; it was 
not a payment made to the assessee be- 
cause he was in the service of the Company, 
for before the payment was made, his 
employment with the Company had been 
terminated; and no one in his senses in 
the position in which the assesses was 
placed could expect that the same good 
fortune would come his way again. This 
sum, therefore, was not chargeable either 
under s. 6,8. 7 ors. 12 ofthe Act. 


(1) 143 Ind, Oas. 432; 11 R172; A IR 1933 Rang. 
45: Ind. Rul, (1933) Rang. 69 (F. B.). 

(2) 136 Ind, Cas. 742; 59 O 1343 at p. 1350; Ind. 
Rul. (1932) P O 156; YO WN 515; 36 O W N 653; 
ALR 1932 P 0188; (1932) M WN 618;550 Ld 
336; (1932) A L J 588; di Bom. L R 1033; 36 L W 
63; 63 MLJ 124; 59 I A 206 (PO). 
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“ On behalf of the assessee Mr. Foucar fur 
ther urged that this payment was exempted 
from income-tax under s. 4 (3) (vii). I 
think it was, and the learned Government 
Advocate very fairly did not present an 
argument to the contrary. Among the 
classes of income to which the Act does not 
apply are 

“Any receipts not being receipts arising from 
business or the exercise of a profession, vocation, 
or occupation, which are of a casual and non- 
recurring nature, or aré not by way of addition 
to the remuneration of an employee,” 

The payment of the sum of Rs, 7,822 
in the present case obviously was a re- 
ceipt of a “casual and non-recurring 
nature,” and itdid not ‘arise from the 
exercise of an occupation” by the asseasee 
but was the outcome of the spontaneous 
and generous action of Lord Inchcape in 
affording help to the assessee in the time 
of trouble [see G. N. Herbert v. J. A. 
Mc Quade ‘Surveyor of Taxes (3), Turton 
v. Cooper (Surveyor; of Taxes), (4), Cooper 
(Surveyor of Taxes) v. Blackiston (9), 
Cawan v. Seymour (Surveyor of Taxes (6), 
Reed (H. M. Lnspecor of Taxes) v. Sey- 
mour (1), In the matter of the Bishop of 
Lucknow (8)]. 

For these reasons 1 would answer the 
question propounded in the negative. The 
assessee is entitled to his costs, five gold 
mohurs. 

Baguley, J. —I agree. 

Ba U, J.—I agree. 

N. Reference answeredin the negative. 

(3) (L904) 4 T O 489. 

(4) (1905) 5 T O 138. 

(5) 1905) 5 T O 343, 

6 (1908) 7 T O 372. 

G (1910) 11 T C 625. 

(8) 137 Ind, Oas. 84; 54 A 223; (1931) A L J 1107; 
A Í R 1932 All. 151; Ind. Rul. (1932) All. 275. 


PATNA HIGH COURT 
Civil Revision No. 97 of 1934 
September 7, 1934 
Wort, J. 
GOPAL TEWARI— PETITIONER 
versus 
RAMDHARI PANDEY—Obppostre 
Party. 
Limitation Act (IK of 1903),Sch. I, Art, 182—Appli- 
cation for transfer of decree, if a step-in-aid—Ap- 





. plication under O. XXI, r. 16, Civil Procedure Code 


(Act V of 1903), if a step-in-aid, 

An application for transfer of decree for execution 
and an application under O, XXI, r. 16, Civil Proce- 
dure Vode are not steps-in-aid of execution. Banku 
Behari v. Naraindas Dutt (ÙD, followed 

©. R. from an order of the Sub-Judge, 
First Court, Obapra, dated . January 23, 
1934. = : 


` 


` in-aid of execution. 
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Mr. Jaleshwar Prasad, for the Petitioner. 

Mr. B. N. Mitter, for the Opposite 
Party. 

Judgment.—This Rule is directed 
against the order of ihe Subordinate Judge 
of Chapra (First Court) dealing with an 
application under s. 47, Civil Procedure 
Code, tke learned Judge ccmingto ihe 
conciusion thatthe application for execu- 
tion was barred by limitation. | 

There is one application which was 
admittedly within time, and that was dated 
August 14,1933. An application prior to 
that wasdated July 24, 1933. Limitation 
would be saved if it could be shown that the 
application of July 24, 1933, was u step- 
The argument ad- 
vanced on behalf of the petitioner is that 
an application for transfer made on July 
5, 1933, was also a step-in-aid of exe- 
cution and that, in any event therefore 
the execution was not barred by limita- 
tion. But it seems to me that the au- 
thorities are quite clear with ihe excep- 
tion of one on this matter, that an 
application for transfer is nota  step-in- 
aid of execution. I refer more particularly 
to the decision of their Lordships of the 
Privy Council in Banku Behari v. Narain- 
das Dutt (1). Lord Phillimore in deliver- 
ing the opinion of their Lordships has 
Pointed cut that the application for transfer 
was a mere ministerial act and that 
the practice which seems to have existed 
in the Caleutta High Court toissue notice 
to the judgment-debtor on such an appli- 
cation was not warranted by law. The 
learned Judges of the Allahabad High 
Court in Todar Malv. Phola Kunwar (2), 
have cometo an opposite conclusion, but 
no notice was taken of the judgment 
delivered by the same Court in the previ- 
ous jear in Khetpal v. Tikam Singh (3), 
holding ihe oppositeview. But itis im- 
material to come to any decision on that 
point, although my view quite clearly is 
that it is not a Step-in-aid of exe- 
cution mcre particularly having regard 
to the authorities I have quoted and the 
decisicn of this Court to the same 
effect. The learned Judge in the Court 
below bas held that the application of 
July 24, 1933, is not a step-in-aid cf 
execution because it was an application 
under O. XXI, r. 16. In my judgment 

(1) 101 Ind. Cas. 24; AI R 1827 P'O' 73° 541A 
129; 54 O 500; 52M L J 565; (1927) M W N 3236:40 
W N 474; 310 W N 589; 29 Bom, L R 850; 38 M L T 
9); 450 L J £07; 26 L W 180 (P O5 

(2) 19 Ind. Cas, 664; 35 A 389; 1L A LJ 533 

(3) 14 Ind, Cas, 172; 84 A 396; 9A L J 365, 
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that decision is right: and even suppos- 
ing that I have jurisdiction tointerefere in 
the matter, I would hold that the learned 
Judge in the Court below has come to 
the proper conclusion. 

The application is therefore dismissed 
with costs: hearing fee two gold mohurs. 

D, Application dismissed, 





MADRAS HIGH COURT 
Second Civil Appeal No. 105 of 1930 

August 30, 1934 

BEASLEY, C. J. AND Kina, J. 

KAMSALA NARASAPPA~— APPELLANT 
VETSUS 
HUSSAIN SAB AND 0OTAERS— 

RESPONDENTS 

Registration Act (XVI of 1908),8. 17 (2) (sii)— 
Transfer of Property Act (IV of 1882), s. 54—Sale. 
by Oficial Receiver of property of insolvent—Deed of 
sale, whether requires registration. 

A deed of transfer executed by an Official Receiver 
of the property ofan insolvent which he has sold 
by public auction to the transfereeis not exempt 
from registration under s. 17 (2) (aii) of the Regis- 
tration Act. An Official Receiver is not a Civil 
Officer within the meaning of the said section. 
Basava Sankaran v, Anjaneyalu (1), relied on. 


S.C. A. “against the decree of the. 
District Court of Anantapur in Appeal 
Suit No.1 of 1929 preferred against the 
decree of the Court of the District Munsif 
of Gooty in Original Suit No. 106 of 1928. 


Mr. S. Ranganatha Iyer, for the Appel- 
lant. 

Mr. K. Srinivasa Rao, for the Respond- 
ents. i 

Judgment.—The question in this 
Second Appeal is whether a transfer deed 
(Ex. B) executed by the Official Receiver 
of Cuddapah in favour of the appellant 
required registration. The deed transferred 
to him promisśory-notes, mortgage debts 
etc., belonging to an insolvent which 
had been sold by the Offcial Receiver 
in public auction, the appellant being 
the highest bidder. The sale was sub- 
sequently confirmed by the District Court. 
The District Munsif held that it did not 
require registration but in appeal the 
District Judge reversed that decision. It 
is argued here for the appellant that by 
reason of s. 17 (2) (xii) of the Indian 
Registration Act the transfer deed is 
exempted from registration being a certi- 
ficate of sale granted to the purchaser of 
property sold by public auction by a 
Civil or Revenue Officer. It is contended | 
that the sale by the Official Receiver was . 
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a sale by a Civil Officer because as it 
required confirmation of the Court, it was 
the act of the Court and the Official 
Receiver as the Court’s agent wasa Civil 
Officer. In our view, that is not a descrip- 
tion which can be given to an Official 
Receiver. 
Officer at all and it is impossible to 
suppose that he becomes one merely 
because his acts have been confirmed by 
the Court. Quite apart from this, it is 
clear that s. 89 of the Indian Registration 
Act does not include a sale by the 
Official Receiver which is nowhere there 
provided for. Therefore, the transfer deed 
in question was not granted in pursuance 
of any sale by public auction bya Civil 
Officer and is not, for that reason, exempted 
by s. 17 (2) (xii) of the Indian Regis- 
tration Act. On the other hand, when 
reference is madeto s. 54 ofthe Transfer 
of Property Act that provides that a 
transfer of tangible immovable property 
of the value of one hundred rupees and 
upwards can only be made by a registered 
Instrument and unless this transfer is one 
provided for in s.2 (d) of the Transfer 
of Property Act which exempts from the 
-provisions of the Act any transfer by 
operation of law or by or in execution of 
a decree or order of a Court of competent 


jurisdiction, the transfer deed in 
question clearly requires registra- 
tion. The question of whether a 


sala by an Official Receiver in insolvency 
was a transfer coming within s. 2 (d) of 
the Transfer of Property Act was directly 
considered by a Full Bench of this High 
Court in Basava Sankaran v. Anjaneyalu 
(1). It was there held by a majority of 
the Court, Krishnan, J. dissenting, that it 
was not. This transfer not being exempted 
from the Transfer of Property Act, s. 54 
of that Act applies to it. The transfer deed, 
therefore, required registration and the 
District Judge was correct in so holding. 
This Second Appeal must be dismissed with 
costs. 
A. Appeal dismissed. 


“ (1) 99 Ind, Cas. 8; 50 M155;51 M LJ 529: AIR 
1927 Mad. 1; 25 L W 128; 30 M L T 92(F. BJ). 
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PATNA HIGH COURT 
Civil Appeal No. 232 of 1933 
September 6, 19314 
Covetney-TeRreeti, O. J. AND LUBY, J, 
Musammat LALTAPATI KUER— 
PLAINTIFF—ÅPPELLANT 
versus 
NARAIN MAHTON AND O0THERS— 
DEFENDANTS —RESPON DENTS 
Debtor and creditor—Sevzral persons liable jointly 
—Liability between creditor and some debtors reduced 
to lesser amount by new contract—Reduction, if for 


ll debtors. 
benefit of a under a joint 


Where anumber of persons are 


` liability to pay a definite sum of money and a new 


contract is entered into between the creditor and 
game of the many persons originally liable whereby the 
liability is to be reduced from the original amount 
to a lesser amount, that- feduction enures pro tanto 
for the benefit of the-*.:persons originally liable as 
well as forthe benefit of the persons actually parties 
to the contract. Bhawani Kuer v, Darsan Singh (1), 


referred to. 


G. A. from the original order of the Sub- 
Judge, Patna, dated July 15, 1933. 

Mr. B. P. Sinha, for the Appellant. 

Mr. Sarju Prasad, for the Respondents, 

Courtney-Terrell, C. J.—This is an 
appeal from a decision of the Subordinate 
Judge of Patna allowing an objection to 
an execution proceeding. The suit out of 
which the execution proceedings arise 
was brought by the plaintiff against 12 
defendants for possession of certain pro- 
perty and for mesne profits. An appear- 
ance was entered by defendants Nos. 2 
and 5 and by the minor defendants under a 
guardian ad litem. A decree was granted 
by the Subordinate Judge for a sum of 
between six and seven thousand rupees. 
A certain controversy has taken place 
before us as to the construction of this 
decree. Weare satisfied that it isa joint 
and several decree against all of the defen- 
dants notwithstanding that the substantial 
defence was offered by defendants Nos. 2 
and 5. It may be that the decree was 
wrongly passed against those defendants 
other than defendants Nos. 2 and 5, As 
to that ['desire to express no opinion. The 
fact remains that the defendants other 
than defendants Nos. 2 and 5 neither con- 
tested the suit nor did they appeal from 
the decision nor did they ask for any 
modification of the form of the decree so 
as to exempt them from liability. But 
defendants Nos. 2 and5 preferred an ap- 
peal which ultimately came up before this 
Court, and before this Court the appeal 
was settled and a consent decree was pass- 


ed in the following Sree e toterms. Tt 
< “Tn thi al the parties have com ants i 
avery ngcood that the defendants appellants will 
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psy to the plaintiff the sum which has been decreed 
in the mesne profits proceedings plus court-fee on 
tbe sum of Rs. 4,036 which is the estimated amount 


of mesne profits antecedent to the suit on which 
court-fee was paid,” 


That is to say, the amount of the decree 
was reduced from what it had originally 
stood at to the lesser sum menticned in the 
agreed terms. The question arises as to 
what, if any, the effect of this modification 
has been upon the liability of the defen- 
dants other than those who appealed. The 
plaintiff sought to put the decree as mo- 
dified into execution against some of the 
defendants other than thoss who had ap- 
pealed. They objected to the execution, 
contending that the original decree had by 
consent been set aside, that they had been 
released from liability under that original 
decree and that the new decree had sub- 
‘ stituted a liability, for a modified sum, of 
the two defendants who had appealed. 
This contention was acceded to by the 
learned Subordinate Judge in the execution 
proceedings, and from his decision the 
plaintiff has appealed tc this Court. 

As I have said, in my opinion, the origin- 
al decree was clearly a decree for the joint 
and several liability of all the defendants. 
The consent decree in this Court may be 
treated from either of two points of view. 
In the first place, it may be treated asa 
modification by the Court of the original 
decree for the benefit of all the body of 
persons liable under that decree whether 
they had or had not appealed. This Court 
has power to do that under O. XLI, r. 4. 
It may, on the other hand, be treated as 
a contract between the plaintiff on the one 
hand and two out of the persons originally 
liable on the original decree for a modifica- 
tion of the joint liability of thoge. two 
persons. In either case, in my opinion, the 
result is the same. If the latter point of 
view be the correct one, then the matter 
may be treated thus. It jis immaterial 
what was the original cause of action in 
the suit; for that cause of action has been 
substituted a monetary decree, and the 
original cause of action is at end and is 
gone, We now have the case of a creditor 
to whom a number of persons are under a 
joint liability to pay a definite sum of 
money; a new contract is entered into be- 
tween the plaintiff and two of the many per- 
sons originally liable under the original 
decree whereby the liability is to be reduc- 
ed from the original amount to a lesser 
amount. Then the correct view of the law 
in my opinion is that that reduction enures 
pro tanto for the benefit of the persons 
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originally liable as well as for the benefit 
of the persons actually parties tothe con- 
tract. This view of the law is supported 
by reference to the judgment of Asutosh 
Mukherjee, J., in Bhawani Kuer v. Darsan 
Singh 11 Ind, Cas. 450 (1), in which after 
an elaborate examination of the authorities 
he holds that where one of joint debtors 
makes a new arrangement with the creditor 
by which the amount ofthe joint liability 
is reduced, it reduces the amount of the 
joint liability of the other persons as well 
as himself. If this were not the law, an 
anomalous state of affairs should arise, 

It is conceded that there was originally 
a joint liability and the liability can only 
remain as a joint liability. In the case 
or a joint contractual liability or a joint 
liability under a decree for money it is 
open to any one of the joint debtors to 
discharge the joint liability of the entire 
body of debtors by paying up the amount 
of the decree. If therefore the reduction 
in the amount of the liability only affected 
two of the joint debtors, the difficulty would 
arise that any one of the joint debtors, who 
made the new contract could discharge the 
entire joint liability by paying off the 
reduced sum to which his liability had been 
reduced by means of the new contract, that 
is to say, some of the joint debtors could 
only pay off their liability by paying one 
sum; others of the joint debtors could 
obtain release not only for themselves but 
for all others by paying a- lesser sum, 
which result is of course ridiculous. In 
either case whether we treat the new lia- 
bility as the result of a modification of the 
entire original decree by the Court by 
virtue of its power under O. XLI,r. 4, or 
whether we treat the case as a release by 
the creditor of two out of a number of 
jointly liable debtors, the benefit must 
accrue to the entire body of debtors. It ig 
therefore open to the creditor to pursue hig 
execution for the joint debt against any 
one of the original joint debtors, but the 
sum for which he may pursue that execu- 
tion is limited to the amount by which the 
debt was modified by consent on appeal to 
this Court. 

In my opinion, the view of the learned 
Subordinate Judge in execution was er- 
roneous and shold be set aside. This ap- 
peal succeeds, and the respondents must 
pay costs. 

Luby, J.—I agree. 

D. Appeal allowed. 
(1) 11 Ind, Cas. 450. 
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CALCUTTA HIGH COURT 
Original Civil Suit No. 8690f 1932 
May 17, 1934 
BUOKLAND, Aorta. O. J. 
LALCHAND AMON MAIL.—PLaIntife 
versus 
M. C. BOID & CO.—DsFENDANT 
Civil Procedure Code (Act V of 1908), 0. XXX— 
Hindu joint family carrying on business —Whether 
can sue asa firm—Hindu Law—Joint family — 

Members, if can be described as partners, 

A Hindu joint family cannot be considered a 
firm and the members of it cannot properly be 
described as partners within the meaning 0 
O. XXX, Oivil Procedure Code. Consequently, 28 
Hindu joint family carrying on business cannot sue 
as a firmunder Ò. XXX. Motilal Jusraj v. Chand- 
mull Hindumal (1) and Vadilal v. Shah Khushal 
(2), distinguished, 

Mr. P. N. Sen, for the Plaintiff. 

Messrs. W. W.K. Page and M. S. Chau- 
dhuri, for the Defendant. : 

Judgment.—The hearing of this suit 
began on January 2? last on which day 
several witnesses- were examined on behalf 
ofthe plaintiffs. The learned Advocate- 
General who appeared on behalf of the 
plaintiffs on January 3, applied for an 
adjournment of the hearing in order to make 
an application to-amend the plaint. In 
allowing that application I delivered a short 
judgment for reasons which I gave. On 
January 16 nextensuing, an application to 
amend the plaint ‘was made by the learned 
Advocate-General and again I delivered 
a judgment to which reference also can be 
made for information as to the earlier 

history of the suit. The effect of the 
amendment has been to change to a 
considerable extent the nature of the suit, 
_ which observation is introductory only. 

Among the witnesses called on January 2, 
was one called Bhramarmal whosaid he was 
a partner inthe plaintiff firm. No other 
witness so describing himself was called 
until to-day when a young man of the name 
of Pushraj was put into the witness-box. It 

acurred to me to inquire whether the 
businesscarried on by the plaintiffs was 
a joint family business or whether the 
business was a contractual partnership. 
From what Pushraj said it was clear that 
. it was a joint family business, But he 
being a youth and probably having less 
knowledge of the matter than Bhramarmal, 
a man of more mature years, I directed 
Bhramarmal to re-enter the witness-box 
and put to him some questions on the 
point. The learned Advocate-General then 
questioned him and he was cross-examined 
by Mr. Page on behalf of the defendants. 
“On the evidence given by these two 
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witnesses I am satisfied, and hold that the 
business carried on by the plaintiffs is a 
joint family business and not a contrac- 
tual partnership. The suit has been 
brought under O. XXX, _ Civil Procedure 
Codein the name of Messrs. Lalchand 
Amonmal, 2 firm carrying on business, 
etc., and the question arises whether that is 
permissible. The Partnership Act which 
came into force on October 1, 1932, makes 
it quite clear that members of a Hindu 
undivided family carrying on a family 
business as such are not partners. But 
that Act does not apply to this suit, 
though I may quote from s. 5 which states 
no new principle when it enunciates that 
the relation of partnership arises from con- 
tract and not from status. 


I had occasion to consider the point in 
Shiva Prasad & Sons V. Ormerods (India} 
Ltd., Suit No. 1207 of 1925, when I decided 
that a Hindu undivided family carrying 
on business was not entitled to sue as a 
firm under O. XXX, Civil Procedure Code. 
On appeal (Appeal No. 101. of 1927) the 
judgment dismissing the suit was affirmed, 
but onthe merits,and the learned Judges 
therefore, had no occasion to and did not 
consider this point, which is regrettable, 
for [have known it arise on several occa- 
sions, though to avoid risk, steps have been 
taken to cure the defect before the hearing. 
As my former judgment is not reported and 
Ihave nothing further to add to what I 
stated on that occasion, I will reproduce the 
material portion in full: 

“A point has been taken on behalf of the defen- 
dant company thatthe suitis not maintainable in 
the form in which it has been brought. It has 
baen brought by Sivaprasad & Sons as a firm 
carrying on business in Cawnpore and in Calcutta, 
That ig clearly a suit by a firm instituted under 
O. XXX, Civil Procedure Code. In the course of 
his evidence the plaintiff said that the partners were 
himself and his sons, the eldest of whom was about 
13 years of age and the others were minors. He 
said that they were partners by virtue | of the fact 
that they were all members ofa joint Hindu Mitak- 
shara family; he said there was no agreement bet- 
ween them which would be necessary to make con- 
tractual partnership. The objection is taken that 
in these circumstances the suit cannot be brought 
underO XXX, Oivil Procedure Oode This is a 
question which is not covered by authority, and so far 
as experience goes, it has been touched upon but never 
decided. Order XXX as is well-known, is taken from 
the frules of the Supreme Court in England and it 
ig in terms of O. XLVIIL-A. There can be no ques 
tion that when O. XLVIIL-A was introduced into the 
rules of the Supreme Oourt in England, it was not 
in the mind of anybody that it would or could be 
applied to Hindu family businessand I think one 
may say without the slightest fear of contradiction, 
that the only form of partnership or firm which was 
present to the mindgof those responsible for the 
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rule was a contractual partnership such as is well 
understood. Ihave also no doubt that when it was 
introduced into the Code of Civil Procedure in 1908, 
“it was also in the contemplation of the legislature at 
that time thatit was to sucha firm that it .would 
apply. There is nothing in it to suggest that prima 
facie itisapplicable or intended to be applicable io 
any association or persons other than a contractual 
partnership firm. The words in the heading: ‘Persons 
carrying on business......... other'than their own’ 
only bave reference tor, 10 under which a single 
individual may be sued though he cannot sue if he 
carries on business under a name other than his own. 
“The question stated in concrete form is, ig a 
Mitakshara joint family carrying on business as such 
a firm within the meaning of O, XXX2 

A firm may not be an entity known tothe law as 
a company ora statutory corporation is known to the 
law, but nevertheless this term ‘firm’ has 
been defined by s. 239, Contract Act, which by a 
definition of the word ‘partnership’ makes it clear 
that agreement is necessary and says- ‘Persons who 
have enteredinto partnership with one another are 
called collectively a firm,’ There may be, and no 
doubt are ¢ertain elements common to a joint family 
business and to a partnership firm as so defined but 
there are also veryimportant distinctions, For in- 
stance, a joint family business does not involve 
agreement at its inception; children are born into it; 
nor is it dissolved by death as is the case with a 
contractual partnership. Another point to which 
my attention hasbeen directed is that a karta of 
a joint family business may sue alonein his own 
name onbehalfof the business which is not per- 
missible inthe case of a partnership for no one 
partner may sue. Hither all may sue in their 
individual names or they may sue collectively in the 
name of the firm as prescribed by O, XXX. 

The fact that a Hindu joint family business is 
referred toasa firmand called a partnenship does 
not advance matters; it is merely begging the 
questionand itisno argument to say that for that 
reason it is within O. XXX. Reference has been made 
tothe fact that no attempt was made by the de- 
fendant company to obtainthe names of the ‘plaintiff 
firm.’ That is neither here nor there for as long as 
the ‘plaintiff firm' purported to sue under O. XXX, 
they need only give the name of the father and ihe 
sons and this question would not then have arisen. 
It arose atthe time when only it could arise and 
that wasin the course of the crogs-examination of 
the plaintiff when the facts were elicited. It is 
therefore, no answer to say the point is not taken in 
the written statement, Though not directly in point I 
have been referred to Motilal Jusraj v. Chandmull 
Hindumal (1), but this does not decide the question, 
Vadilal v. Shah Khushal (2), to which reference has 
also been made was decided before the Civil Proce- 
dure Code of 1908, for which reason though the 
learned Judge's observations as tc the essentials ofa 
partnership are of value, it is not authoritative on 
this point. Though after giving the matter my best 
consideration it seems tome tbat a Hindu joint 
family cannot be considered a firm nor that’ the 
members of it can properly be described as partners 
within the meaning of O. XXX, my decision on the 
facts is sufficient to dispose of the suit.” 

For there reasons the plaintiffs, in my 
judgment, were not entitled to institute the 


suit under O. XXX, Civil Procedure (ode 


(1) 77 Jnd. Cas, 1055; A I R 1924 Pom, 155; 25 Bom. 
LR 1081. 


(2) 27 B. 157; 4 Bom. L R 968, 


RAMESHWAR LAL V. BUTTO KRISTO RAY 


15210 


in the name oftheir so-called firm andit is 
bound to be dismissed upon that ground. 
Learned Counsel for the plaintiffs was 
disposed nevertheless to go on with the case 
and conclude his evidence. Mr. Page cn 
behalf of the defendants applied that unless 
more evidence wasto be called upon this 
point, which the learned Advocate-General 
told me that he did not propose to do, the 
suit should be dismissed forthwith for, as 
he rightly observed, it would be sheer waste 
of time and money to hear the remaining 
witnesses for the plaintiffs, to allow the 
defendants’ witnesses to be called and to 
occupy many hours of the time of Court 
when the suitwas bound to fail in the end. 
I agreethat when a fatal point, such as this 
comes to light, the only proper course is to 
dispose of the suit forthwith upon | such 
basis and it will be dismissed with costs. 
N. Suit dismissed. 


PATNA HIGH COURT 
Appeal from Original Decree No. 101 of 
1931 
January 11, 1934 
MoHAMMAD Nook AND AGARWALA, JJ. 
RAMESHWAR LAL—Dezrenpant— 
APPELLANT 

versus 


BUTTO KRISTO RAI PLAINTIFE— 
RESPONDENT 

Landlord and tenant—Dispossession by landlord on 
suspension of rent—-Eviction, if should be tortious— 
Suspension of rent, when can be made by tenant— 
Proportionate reduction, when tobe allowed— Mort- 
gagor landlord—Advance payment—Rent accruing 
due after morigage—Right of mortgagee to recover 
rent from tenant. 

Eviction which entitles a tenant to suspend pay- 
ment of rent is a doctrine of the Common Law of Ing- 
land which has been introduced in India as one 
based on justice, equity and good conscience, It ig 
based on the ground that it isthe duty of the land- 
lord to allow peaceful tenure of lease to his tenant 
and if he does any act which disturbs that possession, 
public policy requires thet the landlord must 
suffer the penalty and that he should be deprived of 
his rentfor the period during which he keeps his 
tenant out of possession of the leased property. It 
applies to cases where the rent is lump rent and 
every bit of the leased propertyis liable for that 
rent. 

To constitute an eviction at law the lessee must 
establish thatthe lessor, without his consent and 
against his will, wrongfully entered upon the demised 
premises, and evicted him and kept him so evict- 
ed. In orderto justify with-holding of Tent, the 
act of the landlord should ke forcible or at any rate 
tortious. There are, however, certain exceptions in 
which on equitable considerations ibe Court will 
allow apportionment of rentand give a decree only 
for that portion which is in possession of the ten- 
ant, 6 
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Where under an arrangement between the -lessor 
and the lessee, the lesse is dispossessed from a portion 
ofthe property and he pays a reduced fixed rent 
which is accepted by the landlord, then a case for 
apportionment of rent is made out, [p. 996, col, 


Where a voluntary payment ofrent in advance is 
made tothe mortgagor bya tenant having notice of 
the mortgage before rent became due, the payment 
does not constitute a valid payment in order to dis- 
charge the tenant or tobind ` the mortgagee, Ram 
Lal Marwari v. Mahadeo Marwari (6), followed. [p. 
996, col. 2.] 


A. from a decision of the Sub-Divisional 
Officer of Giridih, dated April 17, 1931. 

Messrs. 9. M. Mullick and B. C. De, for 
the Appellants. 

Msssrs. P. R. Das and S. C. Mazumdar, 
for the Respondents. 


Mohammad Noor, J.—This is an 
appeal against a decree of the Sub- 
Divisional Officer of Giridih passed in 
a rent suit instituted under the provisions 
of the Chota Nagpur Tenancy Act. The 
plaintiff is the usufructuary mortgagee from 
the landlord of Palaganj and the defend- 
ants are the lessees under him. ‘The lease 
“was executed on the August 15,1919, and 
the usufructuary mortgage concerning the 
leased properties was executed on Decem- 
ber 11, 1926, and the plaintiff is entitled 
to collect rents. The annual rent fixed in 
the lease was Rs. 2,777-7-9, but the suit 
which is for the years 1335 to 1337 is on 
the basis of an annual rent of 
Rs. 2,648-6-9. The lease was of 15 villages 
and reduced rent has been claimed on 
the ground that possession of one of the 
leased villages, namely, Isri, was not 
given tothe defendants by the proprietor 
himself, 

The suit was resisted on two grounds, 
first, that the defendants wereevicted by 
the mortgagor proprietor from village Isri 
and therefore the defendants were entitled 
to suspend the: payment of the entire rent, 
and secondly, that the rent of 1335 was 
collected in advance by the proprietor 
himself before he granted the usufructuary 
mortgage:to the ‘plaintiff. The learned 
Sub-Divisional Officer has cverruled these 
two pleas and has decreed the plaintiff's 
suit, The defendants have preferred this 
appeal and the same two pleas have been 
repeated before us, 

There is a cross-objection on behalf of 
the respondent on the question of interest. 
The learned Sub-Divisional Officer granted 
the plaintiff a decree for principal and 
interest, The judgment, however, did not 
specify up to what date the interest 
would be calculated. The interest decreed 
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is atthe statutory rate under the Chota 
Nagpur Tenancy Act, namely, 12} per. 
cent. per annum. In the decree, however, 
the interest has been calculated only up 
to the date of the suit. The respondent 
contends that this ought to have been up 
to the date of the passing of the decree 
and that some interest should have been 
allowed subsequent to ihe decree till 
realization. 

The main controversy involved is whether 
the defendants have been evicted by the 
landlord from a portion of the leased pre- 
mises so as to justify the total suspension 
of payment of rent. The case of the 
plaintif as mentioned in para. 5 of the 
plaint was to this effect: 

‘It may be noted that together with the villages 
rent whereof has been claimed village Isri also was 
given- in thika to the defendants for Rs. 2,777-7-9, 
But the defendants with their own consent were 
not given possession over village Isri. It remained 
in khas possession of the malik. Therefore-instead 
of the annual rent of Rs. 2,777-7-9, Rs. 9,648-6-9 
was settled and the defendants had been paying rent 
in accordance with this (amount) to the malik of 
Palganj before the rehan was given to the plaintiff.” 

This version of the plaintiff was con- 
troverted by the defendants in para. 5 
of the written statement. The relevant 
portion runs thus: 

“These defendants got peaceful possession over all 
the villages including Isri and a few years after wiz, 
in 1329 F'asli the malik lessor Raja Ran Bahadur Singh 
wrongfully without any justification whatsoever 
evicted these defendants from village Isri............ All 
along these defendants protested but as the said 
Raja Ran Bahadur Singh, the lessor, had been involv- 
ed in heavy debts he requested these defendants to 
pay part of the fixed yearly thika rents on protest 
and he promised to adjust and to make amends for 
these defendants’ losses in the near future and 
delivery of possession over the said village Isri, On 
this understanding these defendants went on for 
fear of displeasure of the malik lessor, paying part 
of the fixed thika rent never eccording to the 
agreed kists but always in advance according to 
the special needs and requests of the said malik 
Raja Ran Bahadur Singh and in this way these 
defendants, etc." 


It has been established beyond doubt 
and in fact is not disputed that the defend- 
ants were put in possession of all the 
leasehold properties including Isri and it 
wasa few years later—probably in the 
year 1329—that the defendants lost pos- 
session ofIsri. The story as put forward in 
the plaint is not correct. But the plaintiff 
inmy opinion cannot be taken seriously 
for what he has statedin the plaint. His 
connection with these villages started much 
later than the commencement of the de- 
fendants’ lease. He being an absolute 
stranger the statement in the plaint must 


-have been an honest mistake. It being ad- 
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mittedithat the defendants are not in posses- 
sionofIsri, the question for consideration 
is what were the circumstances under 
which they lost possession of that village 
and whether they are such as to entitle them 
to suspend payment of the entire rent. 

Now eviction which entitles a tenant to 
suspend payment of rent is a doctrine of 
of Common Law of ‘England which has 
been introduced in India as one based 
on justice, equity and good conscience. It 
is based on the ground that it is the 
duty of the landlord to allow peaceful 
tenure of lease to his tenant and if he 
does any act which disturbs that possession, 
the pulic policy requires that the landlord 
must suffer the penalty and that he should 
be deprived of his rent for the period 
during which he keeps his tenant out of 
possession of the leased property. It 
applies to cases where the rent is lump 
rent and every bit of the leased property 
is liable for that rent. There are, however, 
certain exceptions in which on equitable 
considerations the Oourt will allow appor- 
tionment of rent and give a decree only 
for that portion which is in possession of 
the tenant. Now we have to sea what 
eviction is in law which justifies suspen- 
sion of rent. Foa on the Law of Landlord 
and Tenant, 6th Edition, at page 192, 
speaks about eviction in these terms 

“To constitute an eviction at law the Jessee 
must establish that the lessor, without his consent 
and against his will, wrongfully entered upon the 
demised premises, evicted him and kept him sọ 
evicted.” 

What really happened in this cage 
nobody knows. The plaintiff, who came 
on the scene much later, was not expected 
to adduce any evidence on this point. We 
shall later on see that the proprietor 
Raja Ran Bahadur Singh himself seems 
to be favouring the defendants. But the 
fact was in the special knowledge of the 
defendants. They have not come to 
depose as to the circumstances under 
which they were dispossessed of Isri and 
under what circumstances they went on 
paying rent as has been stated by them 
in their written statement. Whatever 
evidence is on the record is only of witness 
No. 3 for the defendants, Iswari Prasad. 
He was the Tehsildar of the defendanis 
for collecting rent from the leasehold 


villages. He says: 

&-“T waa the tahsildar of the defendants. I used to 
collect for them in Isri. I collected for 1327 and 
1328, from a few tenants for 1329... .. _...,In 1399 
while 1 was collecting rent the Raja’s tahsildar 
Bhikhgyt Lal proclaimed that he would collect khas. 
I wrote to my master, who told me to collect in 
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other villages. I can't say who collected after 1329. 
We did not give up possession amicably." 

If this evidence be accepted—and probably 
it is true—it appears that in 1329 the Raja's 
amla went to make collection in Isri. 
Under what circumstances he did so has 
not been explained. Whether there was 
any previous arrangement iu this matter 
between the Raja and the defendants has 
not been disclosed. We only know that 
when the Raja's amla went for collection 
and the information was sent to the defen- 
dants they asked their own amla not to 
make collection in village Isri. From this 
fact it is very difficult to infer that the 
interference of the Raja with the posses- 
sion of the defendants of village Isri was 
without some previous arrangement with 
the defendants themselves. But the mat- 
ter does not end here. We find that after 
this incident the defendants began pay- 
ing rent to ths Raja at the reduced rate 
of Rs, 2,618-6-9. The receipts produced by 
the defendants themselves clearly show 
this. How this odd figure of Rs. 2,618-6-9 
was airived, if not by some arrangement 
between the Raja and the defendants, has 
not been explained. The defendants ask 
us to believe that- they went on paying 
rent tothe Raja under protest simply to 
oblige him, because the Raja was in dis- 
tress and they did not like to incur his 
displeasure. One could understand this 
if the payment had been of a sum in 
round figures on account, but one cannot 
accept this if the payment is of a specific 
sum year after year not only in odd rupees 
bul in annas and pies and this not for one 
year but for several years one after the 
other. Infact except for one or two years 
when the payment was not exactly of the 
amount I have stated, the payment has 
always been at the rate of Rs. 2,648-6-9. 
Not only this, but the defendants them- 
selves when claiming credit for the advance 
payment made to the Raja for the year 
1335 claimed that the advance paid was 
Rs. 2,648-6-9. Therefore we get these facts 
which cannot be gót over, namely, that 
after ithe interference with possession by 
the Raja no step whatsoever was taken and 
not even a protest was made by the defen- 
dants. They simply asked their amla not 
to make collection in Isri and thereafter 
began paying rent at a reduced. figure 
without any objection whatsoever and con- 
tinued doing so not only when rent became 
due but also paid one year’s rent at that 
tate in advance. It is impossible under 
the circumstances to hold that the dispos- 
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session has been against the will, or with- 
out the consent of the defendants 

Mr. S. M. Mullick has contended that 
the very fact that the defendants are not 
in possession of a portion of the demised 
premises is by itself a ground for total 
suspension of rent. Nothing has been plac- 
ed before us to justify this proposition. 
Depriving the landlord of his rent is a sort 
of penalty imposed’upon him for'his wrong- 
ful act in withholding the possession from 
his tenant. It is obvious that this penalty 
cannot be imposed upon him unless his act 
is wrongful and is of such a nature as to 
give the tenant a cause of action in the 
Courts of law. Suppose A gives a house in 
lease to B. Afterwards with the permission 
of B he occupies a room or two of that 
house undertaking to give abatement of 
rent. Oan it be said on any ground of law 
or equity that this act of the landlord will 
justify the tenant in withholding the pay- 
ment of the entire rent ? 

Mr. Mullick further contended that he 
was not called upon to meet a case of con- 
sent. On ,the allegation in the plaint no 
question of suspension of rent arose. Ac- 
cording to the plaint it was from the begin- 
ning of the lease that Isri was not given 
to the defendant and by mutual agreement 
a reduced rent was fixed. It was the 
defendants who pleaded their right to 
suspend payment of rent and it was for 
them to prove that the circumstances were 
such as to justify them in doing so; and, 
as I have said, the defendants entirely 
failed to doso. Rather the circumstances 
are such which clearly indicate that the 
landlord took possession of Isri under some 
arrangement between him and the defen- 
dants. I shall later on take up the con- 
tention of the learned Advocate that 
independent of the question of suspension 
of rent, on the facts found a suit for rent 
was not maintainable on the original con- 
tract. At present I am dealing with the 
question of the defendant's right to suspen- 
sion of rent. 

Now coming to the cases relied upon by 
the learned Advocate, the first case which 
I shall deal is the case of Upton v. 
Greenless (1). In that case A leased out a 
certain property to B undertaking that he 
would rebuild the buildings if destroyed 
by fire. B in his turn sub-leased in two prc- 
tions to C and D. It so happened that the 
property was destroyed by fire and A on 
the basis of his covenant proceeded to 


(1) (1855) 1 Jur. (N s) 1039; 139 E R 976; 17 O B 30: 
25 L J O P 44; 104 R R562, 
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re-build them. He submitted plans to B 
his lessee for his approval and the plans 
of the two buildings were approved of by 
him. On so re-building the building occupi- 
ed by C became considerably reduced in 
size and that of D increased. When Bin 
his turn sued C for rent, the plea was taken 
that C was not in possession of the entire 
leased premises and this plea prevailed. 
But the judgment itself clearly shows that 
the decision was on the footing that the 
reduction in the size of the premises in pos- 
session of C was made without his consent. 
The judgment of Jervis, C. J., is to be 
found at page 992* of the report with the 
following passage in it: 

“These clearly were acts of a permanent character 
done by the landlord, without the assent of the ten- 
ants, showing an intention to oust them from 
the possession of the premises. Asa matter of fact, 
therefore, it seems to me that there js enough to 
satisfy us that there has been an eviction of the 
tenants, with the consent and procurement of the 


landlord, so as to disentitle the Jatter to maintain 
this action.” 


The next case relied upon by the learned 
Advocate is Abhoya Charan Sen v. Hem 
Chandra Pal (2). The learned Advocate 
has relied upon this case for the proposi- 
tion that in every case where there is a 
lump rental and the tenant has been dis- 
possessed by his landlord from a portion of 
the demised premises, however smal] that 
portion may he, the rule of total suspen-~ 
sion of rent must be applied. In sucha 
case the landlord can recover nothing dur- 
ing the continuance of the dispossession, 
unless he can prove some right or equity 
to an apportionment. In this case the 
Court relied upon a passage of Peacock 
C. J., in Gopanund Jha v. Lalla Gobind 
Pershad (3), taken from Bacon's Abridg 
ment. Title Rent (M), which clearly shows 
that in order to justify the withholding of 
the rent, the act of the landlord must be 
forcible or at any rate tortious. This in 
no way supports the contention of the 
learned Advocate that dispossession of any 
kind even if it be with the consent of the 
tenant justifies the withholding of the pay- 
meat of rent. It is needless for me to refer 
to other decisions; it is sufficient to state 
that no decision, as I have said, has been 
placed before usin support of such a pro- 
position as has been urged by Mr. Mullick. 

I now take up the other branch of the 
argument of the learned Advocate which 
is that apart from the question of the 

(2) 123 Ind, Cus, 653; 330 WN 715; 49 OL J 
595; A I R 1929 Cal, 568; Ind. Rul. (1930) Oal. 319: 
57 O 137, , 

(3) 12 W-R 109, l 
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suspension of rent, the suit was not 
maintainable. On the facts as found a 
fresh contract of lease for fourteen villages 
only ata reduced rent came into existence, 
and this not being registered, was not enforce- 
able in law. He relies upon the decision 
in Durga Prasad Singh v. Rajendra Na- 
rayan Bagchi (4). There a smaller area of 
coal land than leased was in possession of 
the tenant and he was paying at a reduced 
rent. Later on a suit for the entire rent 
“was instituted and the Privy Council held 
-that an oral agreement to modify the 
- term of the original lease was not admis- 
` gible in evidence. The facts in this case 
are rather different. We donot know the 
exact arrangement under which the defen- 
dants agreed to give up possession of Isri 
and pay a reduced rent, though there is 
no doubt ihat some agreement was 
made between them. I have remarked 
above that the defendant was the best 
person to give us information in this 
respect; but he scrupulously kept himself 
away from the witness bos. In may be 
that the arrangement was not a perma- 
nent one modifying the terms of the lease 
at all; it might have been a temporary 
arrangement to which a portion of the 
leasehold was occupied by the landlord 
himself and he began accepting a reduced 
rent. Itis difficult on the facts as they are 
to hold that there was modification of the 
original lease and a new lease came into 
existence. The only fact which has been 
proved is that by some sort of arrangement 
a portion of the leasehold is not in posses- 
sion of the lessees and that they have since 
then -all along been paying reduced rent 
at a fixed figure. Under these circum- 
stances, in my opinion, a case has been 
made out for the apportionment of rent 
and the equity is against the defendants. 
For many years they have been paying 
a reduced rent and they got an advantage 
of it. In this connection I would quote 
the observation of Rankin, C. J. in Sajjad 
Ahmad Chaudhury v. Trailakhya Nath Chau- 
dhury (5). There the learned Chief Justice 


observes as follows : 

“But the doctrine of suspeusion of rent depends 
solely upon this that the rent dueis an entiresum 
in respect of the land demised. If, therefore, the 
tenant is notgiven occupation of the whole of the 
land demised, the landlord has no right to the entire 
rent and, unless hehas a right or some equity to 
an apportionment, he can recover nothing on the 


(4) 21 Ind, Oas. 750; 41 O 493; 18 OWN 66; (1914) 
M WNI; 15M LT 68;19 O LJ 95; 401 A 223; 26 
M LJ 25; 16 Bom. L R42 (P O). 

(5) 116 Ind. Cas, 375; 55 0464; Ind. Rul. (1929) 
Cal, 417; 32 O W N 472; A-I R.1928 Cal. 479, 
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contract. But the whole basis of the doctrine is 


„that the rent due isone entire sum, ” 


Now in this case the rent claimed is not 
the entire rent and an apportionment seems 
to have been made by the parties them- 
selves; and I see no reason why the Court 
should. not pass a decree for the apportioned 
rent which the defendants themselves, as 
I have said more than once, had all 
along been paying to the landlord. _ It 
also appears in evidence that after his 
usufrauctuary mortgage the plaintiff gave 
notice to the defendant. This notice was 
not answered. Then there is evidence of 
plaintiff's witness No. 1, Raghunandan 
Lal, that when he went to demand rent 
from the defendants they said they were 
willing to pay provided that Rs. 1,800 
which they alleged they had paid in 
advance to the proprietor be given credit 
for. This evidence remains unrebutted. 
In fact this story is corroborated by the 
fact that immediately after this the 
plaintiff wrote a letter to the manager 
of the proprietor inquiring about the 
correctness of the allegation of the defen- 
dants about the advance payment of 
Rs. 1,800. Itis clear to me that this plea 
of eviction has been raisedas there was 
disagreement between the parties about 
the giving of credit for the money which 
the defendants alleged was paid as ad- 
vance rent; to the proprietor. In my 
opinion, therefore, the learned Sub-Divi- 
sional Officer has correctly overruled this 
contention of the defendants. 

The next question is whether the de- 
fendants are entitled to any credit for 
the money which they paid in advance for 
the year 1335. It is to be noticed that 
the two receipts Exhibits B and C make 
up the total amount of Rs. 2,648-6-9, 
exactly the amount of the annual rent as 
claimed by the plaintiff. The money, if 
paid, was paid before even the year 1335 
commenced. The question is whether the 
defendants can claim credit for it against 
the plaintiff. Woodfall, 22ad edition, at 
pp. 305-6, says : 

“Payment of rent to the mortgagor without notice 
of the mortgage is valid, buta voluntary payment 
of rent in advance is not within this rule, so as to 
discharge a tenant who had notice of the mortgage 
before the rent was due, for a voluntary payment 
of rent in advanceis merely a loan by the tenant 
to the landlord. A payment, however,is a payment 
of rent when the rent falls due, and becomes 


irrecoverable by the mortgagee, sofar as itis made 
in respect of rent due before the notice”. 


In this case the payment alleged 
was before the mortgage and before 
the rent became dué. That can in 
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no sense bè called a payment of 


rent. No doubt it will be a good discharge 
for rent as soon as each instalment of the 


rent becomes due but not before that and- 


the plaintiff who acquired his right before 
the rent became due can recover it from 
the defendants who had notice of the 
mortgage before the rent in question þe- 
came due. The fact that the case is 
governed by the Chota Nagpur Tenancy 
Act makes, to my mind no difference 
whatsoever. The learned Advocate has 
drawn our attention to the form of the 
rent receipts as prescribed under the Act 
which has a column for advance payment. 
Certainly an advance payment if made 
must be enleredin the receipt but whether 
such a paymentis binding on the trans- 
feree who obtain a transfer before the rent 
becomes due and gives notice of his 
transfer to the tenant is quite a different 
matter. In my opinion the defendants are 
not entitled to any credit in this respect. 
Apari from this I have grave doubts whether 
the entire amount of rent was actually 
paid before the defendants had notice of 
the mortgage. According tothe plaintiff’s 
witness whose evidence I have quoted above 
and which as I havesaid has not been re- 
butted by the defendants, the defendants 
at firsiclaimed an advance payment of 
Rs. 1,800 only, butthey now claim the 
full amount of rent. No receipt seems to 
have been shown on that occasion. Ihave 
also shown that the statement of the 
plaintiff's witnessin this respect isreliable 
inasmuch as immediately afterwards the 
plaintiff wrote a letter making enquiries 
about this payment of Rs. 1,800 from the 
manager of the proprietor. The reply given 
was an evasive one, namely, that no money 
was collected after the {mortgage and then 
afterwards another letter was sent by the 
manager to Mr. Harakh Lal Mukhtar to 
the effect that some advance collection was 
made, It is needless to pursue the point. 
In my opinion, even if the payment was 
made, it was not rent due and the de- 
fendants have their remedy against the 
proprietor the Raja. They cannot insist 
that the transferee of the landlord who 
acquired his right before the rent became 
due should give credit for it. This view was 
taken by this Court in Ram Lal Marwari 
v. Mahadeo Marwari (6). 

IL now cometothe cross-objection which 
is about inlerest. The decree of the learned 
Sub-Divisional Officer calculates interest 


(6) 63 Jnd, Cas, 587; 3P L T 128; (1921) Pat, 352; 
A WR 1922 Pat, 339, . 
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on the statutory . rate up to the date of the 
institution of the suit and allows no interest 
thereafter. I see no reason why the 
plaintif who has been kept out of his 
money be not allowed the statutory rate of 
interest till the decree and some interest 
thereafter as is authorized by s.175 of the 
Chota Nagpur Tenancy Act. In my opinion 
the plaintiff is entitled to interest at 12} per 
cent. per annum up tothe date of the decree 
of the learned Sub-Divisional Officer and 
thereafter the entire amount of the decree 
including that of costs will bear interest 
at six per cent. from that date up to the 
date of realization. 

The cross-objection is allowed with costs 
and the appeal is dismissed with costs. 

Agarwala, J.—I agree. With respect 
to the question of the right of a tenant to 
suspension of rent on being evicted from a 
part of the demised premises it appears 
from the authorities which have been 
cited in Abhoy Charan Sen v. Hem Chandra 
Pal (2), that the right has been recognised in 
India at least since the decision of Sir 
Barnes Peacock, C.J. in Gopanund Jha v. 
Lalla Gobind Prasad (3). In that case the 
learned Chief Justice ofthe Calcutta High- 
Court referred to the following statement 
in” Bacon’s Abridgment, Tit, Rent (M) 
“Where a lessor enters forcibly into part 
of the land, thereare variety of opinions 
whether the entire rent shail not be sus- 
pended during the continuance of such 


tortious entry, and it seems to be 
ihe better opinion, and the settled 
law at this day, that the tenant ig 


discharged from the payment of the whole 
rent till he be restored to the whole 
possession, that no man may be encouraged 
to injure or disturb his tenant in his 
possession, whom by the policy of the law he 
ought to protect and defend.” lt is quite clear, 
in my opinion, from this passage in the 
Abridgment that, an order to justify the 
lessee to a suspension of rent, the entry 
by the lessor must be tortious, which 
implies that the entry must be against 
the consent of the tenant. The same ques- 
tion is dealt with in Gilbert on Rents, page 
178, where speaking of apportionment of 
rent, the learned author says, “But if 
the lessor takes a lease of part of the land, 
or enters wrongfully into part, there are 
variety of opinions whether the entire rent 
shall not be suspended during the con- 
tinuance of such lease cr tortious entry, 
Some have held that there shall be no appor- 
tionment in either case, but that the whole 


should be suspended; for this reason, J 
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suppose because, by the demise, every part 
of the Jand was equally chargeable with the 
whole rent; and therefore the lessor shall 
not by hisown act discharge any part from 
the burden during the continuance of such 
contract. This, indeed, may be a good 
reason why the whole rent service shall be 
suspended, if the lord or lessor disseises 
or ousts his tenant or lessee of any part 
of the land; because this is a wrongful 
act, to which the tenant consented not; 
and, if it were not attended with a total 
suspension of the rent until he makes 
restitution of the land, it would be in the 
‘power of the lord or lessor to resume any 
part of land against his own engagement 
and contract; and so, by taking that which 
lies most commodious for the tenant, 
render the remainder in effect useless, or 
put him to expense and trouble to restore 
himself to such part by course of law. 
Therefore, to prevent these inconveniences, 
and that no man might be encouraged to 
injure or disturb his tenant in his posses- 
sion, when, by the policy of the feudal law, 
he ought to protect him and defend him, 
these resolutions have been and so the law 
is at this day, that such disseisin or 
tortious entry suspends the whole rent, and 
the lessee or tenant is discharged from the 
payment of any part of it till he be 
restored to the whole possession. But there 
is no colour or reason why the whole rent 
should be suspended, when the Jord or lessor 
takes a lease or part of the land; because here 
is the concurrence of the tenant, who, by his 
own act and consent, parts with so much 
of the land as is re-demised and thereby 
supersedes the former contract as to such 
part.” It was clearly the opinion of the 
learned author thatif the lessee re-demises 
a part of the demised premises to the 
lessor and the latter enters into posses 
sion of the part of the premises 


so re-demised, that would not give the. 


lessee a right to suspension of rent. No 
authority contrary to this view has been 
brought to our notice. During the course 
of the argument in Upton v. Greenless (1) 
(the case referred to by my learned brother) 
Jervis, C. J. pointed out that Lord Coke 
uses the word eviction as synonymous 
with tortious dispossession. An entry by 
arrangement with, or with the consent of, 
the lessee is not tortious. I can see no 
distinction between a case where the lessee 
re-demises a pari of the demised premises 
to the lessor and a case where he voluntarily 
surrenders a part of the demised premises 
to the lessor, either with or without con- 
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sideration. | As has been shown by my 
learned brother the _ only reasonable 
inference that can be drawn from the 


evidence in this case is that the Raja took 
possession of village Isri under an agree- 
ment with the defendants lessees. There was, 
therefore, no eviction in the sense that 
entitles the defendants to suspension of 
payment of -rent. 
N. Appeal dismissed. 
Cross-objection allowed. 





LAHORE HIGH COURT 
Criminal Appeal No. 1343 of 1933 
February 15, 1934 
CURRIE AND ABDUL RASHID, Jd. 
HASHMAT KHAN—Conviet— 
APPELLANT 


versus 


EMPEROR—Opposite Party 

Evidence Act (I of 1872), ss. 26, 24, 27—Bare 
possibility of inducement —Confession, if irrelevant 
—Confession to Honorary Magistrate within Punjab 
Province—If comes under scope of s. 26—Expression 
‘you had better tell the truth’ unqualified— Whether 
amounts to inducement—Honorary Magistrate also a 
zaildar -Whether a person in authority—Confessions 
irrelenant under s. 24—If admissible under 
s. 21. 

Section 26, Evidence Act does not lay down, that if 
there is a bare possibility of an inducement having 
been offered it is sufficient ground for holding that 
the confession is irrelevant. It is only when it 
appears to the Court that the confession has been 
made as a resultof some inducement held out bya 
person in authority that it becomes irrelevant. 

The confessions made before the Honorary Magis- 
trates in the Punjab where they exercise the powers 
under the Code of Criminal Procedtre, come within 
the scope of s. 26, 

There is, however, one form of inducement, namely : 
‘You had bettertell the truth’ and equivalent ex- 
pressions which are regarded as having acquired a 
tixed meaning in this connection, asif a technical 
term, and are always held to import a threat or 
promise, Such words are only held not to be in- 
ducement where they are qualified in some manner 
suchas by an appeal to the accused's religious 
sentiment. Where there isno such qualification.and 
it cannot be said that the words as they stand are, 
a mere exhortation to tell the truth and the accused 
had already been questioned by the Police, the 
words are susceptible of the interpretation that the 
accused was told that it would be better for him 
jf he told the truth and that amounts to an induce- 
ment. 

An Honorary Magistrate who is also a zaildar is a 
person in authority within the meaning of 
8, 24. 

Section 27, Evidence Act, cannot operate to make 
admissible in evidence a confession which would 
otherwise be irrelevant under s. 24, Evidence Act, 
Only that part of the confession will be made ad- 
missible in consequenceof which a fact deposed to 
was discovered, Bulagi v. Emperor (2), referred 


to, 1 
Or, A. from an order ofthe Sessions Judge 
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Attock, Campbellpur, dated October 6, 
1933. 

Dr, Nand Lal, for the Appellant. 

Mr. Des Raj Sawhney, for the Opposite 
Party. . 

Currie, J—The appellant Hashmat Khan 
has been convicted for the murder of his 
father Abbas Khan and sentenced to death. 
He has appealed and his case is also before 
us under s. 374, Criminal Procedure Code 
for confirmation of the death sentence. 

Abbas Khan was murdered on the 
night of April 1-2, 1933, in his house. The 
appellant himself made ‘the First Informa- 
tion Report at Pind Sultani Police Station, 
some la or 16 miles away, at 6 P. m., stating 
that, on going into the house after milking 
the cow and goat, he had found his father 
lying murdered. He had informed the 
lambardar Faja .Khan and a relative and, 
after seeing the corpse, they had directed 
him togo and report, He did not throw 
suspicion on- anyone in the report, The 
Police proceeded to the village and it 
appears that suspicion fell at first on two 
other lots of people, viz., Musammat Nur 
Bhari, the wifeof the deceased, and her 
father; and on twomen, named Sher Jang 
and Gulam Muhammad. Finally, on the 
evening of April 4, suspicion centred on the 
accused and he was questioned. Nothing 
however was elicited that day. The 
following day, April 5, the Sub-Inspector 
went off to village Basal, accompanied by 
Malik Sadullah Khan, who was assisting in 
the enquiry. ‘He left behind the Assistant 
Sub-Inspector Ujagar Singh and Malik 
Khaki Jan. The Assistant Sub-Inspector 
spent the day at the school making various 
enquiries and Hashmat Khan was made 
over to Malik KhakiJan to question him 
further at his dera some 100 yards away 
from the school. Eventually, about 3 P. m., 
the accused is alleged to have confessed to 
Malik Sadullah Khan, who had returned by 
that time from Basal, and the accused 
repeated his confession, undertaking to 
produce the hatchet with which the murder 
had been committed. The two Maliks 
then took the accused to the Assistant Sub- 
Inspector and told him that he had con- 
fessed. The party then went to the 
deceased’s house where the accused 
produced a hatchet and a chadar which was 
buried inthe ground. These articles are 
proved to have been stained with human 
blood by the report of the Imperial 
Serologist. 

The accused before the Committing 
Magistrate denied that he had murdered his 
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father or produced the bloodstained axe and 
chadar and stated that the case had been 
got up against him owing to the enmity of 
Ghulam Muhammad and Sher Jang, 
Before the Sessions Judge he stated that he 
could not have murdered his own father 
and that Malik KhekiJan and the Sub- 
Inspector had taken a bribe of Rs. 2,000 to 
shield Sher Jang and Ghulam Muhammad 
and falsely accused him. He produced no 
defence. 

The assessors unanimously held that the 
accused was guilty, one of them qualifying 
his opinion by adding “if the confession is 
believed”. The learned Sessions Judge 
relying on the confession has convicted the 
appellant, 

Before turning to the discussion of this 
confession, it will be convenient to deal 
with the other evidence against the appel- 
lant. The evidence clearly proves that the 
deceased and his father had not been on 
good terms. His father had been married 
three times before he married his present 
wife Musammat Nur Bhari (P. W. No, 2), 
When he married his present wife, some 34 
years back, the dower, according to her 
statement, was fixed at 160 kanals of land, 
Actually it appears from Ex. P E the 
mutation in her favour, that her husband 
transferred to her, in lieu of dower, 1-8th 
share in his total holding of 596 kanals 
4 marlas, i. e, an area of 71 kanals 
3 marias. As a result of this relations, 
between her husband and Hashmat Khan 
had become strained. A reconciliation had 
been effected through Faja Khan and 
the school master Ahmad Khan (P. W. No. 6) 
and Hashmat had returned to his father's 
house. According to Ahmad Khan, the 
reconciliation had taken place five or six 
days before the murder while Faja Khan 
dated it at a month before the murder. On 
the night of the murder there isno doubt 
that Musammat Nur Bhari was, as she says, 
at the house of her parents. It may here 
be noted that there is nothing on the 
record to suggest that she or her father had 
any hand in causing the deathof Abbas 
Khan. The same remark applies to the 
suspicion thrown on Sher Jang and Ghulam 
Muhammad. Faja Khan (P. W. No.5), 
states that they were not on good terms 
with the deceased but does not specify the 
cause of enmity. This in itself affords no 
reasonable ground for suspecting them or 
holding that they procured evidence to 
bolster up a false case against the present 
appellant. 

The evidence of Faja Khan is to the 
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effect that after sunrise when he was in 
his field Hashmat Khan came and said 
that he had something important to say. 
He relied that he was busy, so Hashmat 
Khan went away and acouple of hours 
later the witness returned to the village 
and asked Hashmat Khan what his impor- 
tant news was, whereupon he said that his 
father was lying murdered: witness saw 
the corpse and directed Hashmat to go and 
report as a long time had passed. This is 
extraordinary behaviour on the part of the 
appellant, but there isno ground for doubt- 
ing Faja Khan’s evidence as, from the 
rest of his statement, it is clear that he is 
doing his best to save the appellant. In 
addition to this there is the evidence of 
Dullah, a Mochi, whose house is only divided 
from that of the appellant by a thoin hedge. 
He deposed to hearing the quarrel between 
father and son the previous night: his 
father asking him to clear out of the house 
and Hashmat then saying that since he had 
thrown him out he would see to him; 
Hashmat went to sleep at Faja Khan's 
baithale where he usually slept. The next 
witness, Sher. (P. W. No. 4), saysthat he, 
too, was sleeping at that baithak; when he 
awoke at midnight to have a smoke he 
called out to Hashmat Khan but got no 
reply: he found that he was not in the 
baithak. After smoking he went tosleep 
again and shortly after Hashmat Khan 
returned. He said that he had been to his 
house for a stroll. About morning meal 
time the news that Abbas had been 
murdered reached the witness. These 
two witnesses were not examined by the 
Police till after the alleged confession. 
That in itself is no ground for disbelieving 
their evidence. As the learned Sessions 
Judge points out however though this 
evidence may afford good ground for suspect- 
ing the appellant, it is in itself not sufficient 
to establish his guilt. 

To turn now to the confession al- 

leged to have been made by Hash- 
mat Khan to Malik Khaki Jan and Ma- 

lik Sadullah Khan on which the learned 

Sessions Judge has relied for the convic- 

tion of the appellant. This confession has 

been attacked by Dr. Nand Lal, who 
argued the case for the appellant on several 
grounds. First, he contends that the ap- 
pellant made no confession whatever and 
that the two Maliks are perjuring themselves 
in saying that he did. In the second 
place, he urges that the confession is in- 
admissible as having been made in the 
ə presence of jhe Police, or, if notin their 
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actual presence, that fhe Police were so 
close that it was tantamount to their being 
present. Thirdly, that it was inadmissible 
as having been made in consequence of 
inducement offered by people in authori- 
ty. 

As regards the first contention, I can 
see no ground whatever for accepting it. 
There is no apparent reason for Malik 
Khaki Jan and Malik Sadullah Khan, 
neither of whom belong to the appellant’s 
village, to falsely implicate him. The 
other two contentions must be discussed 
at some length. As regards the sugges- 
tion that the Police were present when the 
confession wasmadeto Malik Khaki Jan, 
this is based on the statement of Faja 
Khan, P. W. No. 5, who states that he, 
Malik Sadullah Khan, and Malik Khaki 
Jan kept conversing with Hashmat Khan 
inthe presence of the Police. Hashmat 
Khan at the time was under arrest. The 
Sub-Inspector, according to Faja Khan, was 
actually present when Hashmat Khan con- 
fessed. If, by the Sub-Inspector, the wit- 
ness means the Sub-Inspector Chaudhri 
Qamaruddin, there is not the least doubt 
that that officer was not present but 
had gone to investigate another murder at 
Basal with Malik Sadullah Khan. There 
is not the least reason for disbelieving the 
Assistant Sub-Inspector and Malik Khaki 
Jan who state that, while the Malik was 
questioning Heshmat Khan, the Assistant 
Sub-Inspector was carrying out other 
enquiries at the school a hundred yards 
away. Dr. Nand Lal contends that, in 
such circumstances, it must be held that 
the appellant confessed in the presence 
of the Police. In this connection he cited 
two rulings: Kutab Ali v. Emperor (1) and 
Bulagi v. Emperor (2). In the former ruling 
it was held that a confession made to 
azaildar in the presence of the Police 
and after arrival of the thanedar who at 
the time of the confession was sitting only 
afew yards off wasinreality a confession 
made to the Police within the meaning of 
s. 25, Evidence Act, and consequently 
inadmissible in evidence. In the latter 
ruling the confession was held tobe ir- 
relevant under s. 24, Evidence Act, the 
learned Judge remarking: , 

“It appears to me from the circumstances that 
it (the confession) was caused by Bakra holding out 
an inducement as from the Sub-Inspector whose man 
he undoubtedly was,” 


(1) 12 Ind, Cas. 973; 14 P R 1911 Cr; 120r. LJ 
597,42 P W R 1911 Cr, 

(2) 112 Ind. Cas. 317; A IR 1928 Lah, 476; 29 Or, 
L J 1019; 9 Lah, 671, 
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; The learned Public Prosecutor in deal- 
ing with this aspect of the confession has 
referred to the Full Bench decision of 
this Court reported as Abdulla v. Emperor 
(3), and urges that even if the Police 
were held to have been present when the 
confession was made, yet it is admissible 
as having been made to a Magistrate 
and thus coming within the scope of s. 28, 
Evidence Act. It was elicited from 
Malik Khaki Jan in cross-examination that 
he was an Honorary Magistrate. There is 
not the least ground for disbelieving this 
statement, though Dr. Nand Lal con- 
tends that it has not been proved that he 
is an ‘Honorary Magistrate it is further 
urged that as a matter of fact Malik 
Khaki Janis a zaildar and therefore a 
village Magistrate, and as such, a confession 
made to him would not come within the 
scope of s. 26, Evidence Act, by virtue of 
the explanation attached to that section. 
In this province, however, Honorary Magis- 
trates. exercise their powers under the 
Code of Criminal Procedure, and the 
contention therefore, has no force. 

Dr. Nand Lal further contends that the 
ruling referred to is inapplicable in-the 
present case as Malik Khaki Jan was not 
“associated with the Police in the in- 
vestigation,” and had not proclaimed the 
fact that he was a Magistrate. There is 
nothing, however, that I can see in the 
ruling to limit it in any such way, and, 
in my opinion, even if it were held that 
a confession made in the circumstances 
when a Sub-Inspector was a hundred yards 
away was made in the presence of the 
Police, the defect would be cured by 
the fact that Malik Khaki Jan wasa 
Magistrate. As regards the third point, 
the question has been rendered somewhat 
difficult by the manner in which it has 
been approached by the learned Sessions 
Judge. He has cometoa clear finding as 
to whether the confession was the result of 
inducement offered by Malik Khaki Jan. 
He remarks: 

“I-am of the opinion, after a careful reflection, 
that the bare possibility cannot be excluded that 
some inducement was held out to the accused. I 
do not say that I believe that as a matter of fact 
any inducement was offered; but the mere possibility 
of there having been some inducement is sufficient 
to render the confession: inadmissible under s. 24, 
Evidence Act. And, if the confession stood alone, 
Iam of the opinion that it would have to be 
disregarded as evidence in this case.” i 
` Had the learned Sessions Judge re- 


(3) 145 Ind, Oas 467; AIR 1933 Lab, 716; (1933) 
Gr, Oas, 907; 34 Or, Led 1025:14 Lah, 290, 3t P LR 
612; 6 R L 109, : 


152-126 & 127 
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ferred tothe language of s. 24, Evidence 
Act, he would have seen that a confession 
made by an accused person is irrelevant 
ina criminal proceeding, if the making 
of the confession appears to the Court to 
have been caused by. any inducement, 
proceeding from a person in authority, 
and sufficient, in the opinion of the Oourt, 
to give the accused person grounds, which 
would appear to him reasonable, for sup- 
posing that by making it he would gain 
any advantage or avoid any evil of a 
temporal nature in reference to the pro- 
ceedings against him. The section does 
not lay down, as the learned Sessions 
Judge considers, that ifthere is a bare pos- 
sibility of an inducement having heen 
offered that is sufficient ground for hold- 
ing that the confession is irrelevant. It 
is only when it appears to the Court that 
the confession has been made asa result 
of some inducement held out by ‘a person 
in authority that it -becomes irrelevant. 
In the present case it would seem that 
the learned Sessions Judge has misdirected 
himselfin the view that he has taken. He 
has certainly not clearly found that it 
appears to him that the confession was 
a result of any inducement, held out by 
Malik Khaki Jan. I shall revert later to 
the consideration of whether or no there 
is good ground for holding that any 
inducement was offered. The cursory 
treatment of this question of inducement 
by the learned Sessions Judge has arisen 
from tne erroneous view which he | has 
adopted as regards the effect of the recovery 
ofa bloods-tained hatchet and chadar. 
He apparently thinks that s.27, Evidence 
Act, can operate to make admissible in 
evidence a confession which would otherwise 
be irrelevant under s. 2!, Evidence Ast. 
He has based this opinion on certain 
remarks occurring in Bulagi v. Emperor 
(2), These remarks appear as the head-note 
in the report of the case given in Bulagi 
v. Emperor (2) as cited by the learned 
Sessions Judge. In the head-note of the 
authorised report, however, these words 
are - qualified and the head-note 


runs: 

“The discovery of the dead body at the instance 
of ths accused was admissible against him, because 
the broad ground for not admitting confessions 


under inducement or to a Police Officer is the 
danger of admitting false confessions, _ but the 
necessity for the exclusion disappears in a case 


provided for by 8. 27, when the truth of the 
confession is guaranteed by the discovery of facts 
in consequence of the information given.” — 

From this and the judgment itself it 


the’ whole çon- 
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fession which was admitted but only «0 
much thereof as related distinctly 
tothe fact thereby discovered, that is to 
say, in that case the discovery of the dead 
body. In the present case all that would 
be admissible unders. 27, Evidence Act, 
would be the recovery of the blood-stained 
axe and chadar. 

Torevert to the question of, whether 
the confession was made by the appellant 
owing to any inducement offered to him, 
Malik Khaki Jan states ihat all he told 
the accused was that it would be better 
if he told the tiuth. The words used in 
the vernacular are; “achha hoga agar sach 
bataoge.” They were alone at the time. 
The evidence of Malik Sadullah Khan 
throws no light on the point as he was 
away with the Sub-Inspector at Basal at 
tke time ihe confession was made to 
Malik Khaki Jan. One prosecution witness 
Faja Khan, P. W. No.5, definitely states 
that the preceding evening the Sub- 
Inspector tried to prevail on the accused to 
confess saying that he-would be pardon- 
ed. The Sub-Inspector was never ques- 
tioned as to whether he examined the 
accused at all before the confession was 
made to Malik Khaki Jan. The Assistant 
‘Sub-Inspector states that he made enquiries 
from the accused on the evening of the 4th, 
and ihe accused appeared before the Sub- 
Inspecior at 8 a. m., on the 5th, and made 
over to Malik KhakiJan about 9 aM. 
when the Sub-Inspector left. If the 
evidence of Faja Khan be accepted at its 
face value, there would clearly be ground 
for holding ihat the confession was induc- 
ed. Even if the Sub-Inspector or the 
Assistant Sub-Inspector did not go so far 
bs actually to say that he would be par- 
doned, there would appear to be some 
ground for thinking that some inducement 
‘was held out to the ‘appellant by the 
Police before they handed him cover to 
Malik Khaki Jan. As regards the wcrds 
used by Malik Khaki Jan, Amir Ali and 
Woodroffe inthe Ccmmentary of the Indian 
Evidence Act, Edn. 9, pp. 283 and 284, 
remark: 

“There is however one form of inducement, 
namely : ‘You had better tell the truth’ and 
equivalent expressions which are regarded as having 
acquired a fixed meaning in this conuection, as if a 


technical term, and are always held to import a 
threat or promisa.” 


It appears from the commentary that 
such words are only held not 10 be 
inducement where they are qualified in 
some manner, such as by an appeal to 
he gcaused's religious sentiment.. In the 
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present case there is nosuch qualification 
and it cannot be said that the words as 
they stand are a mere exhortation to tell 
the truth. On view of the fact thatthe 
accused had already been questioned by 
tbe Police before he was handed over on 
the 5th to Malik Khaki Jan, the words are 
susceptible of the interpretation that the 
accused was told that it would be better 
for him if he told the truth and that, in 
my opinion, amounts to an inducement. 
Malik Khaki Jan as zaildar and an 
Honorary Magistrate must be held to be a 
person in authorily within the meaning of 
s. 24, Evidence Act, and the confession 
must therefore be held to be inadmissi- 
ble under the provisions of that section. 

We are left, therefore,. with the pro- 
duction of the axe and chadar. Neither 
of these articles has been proved to be 
the property of the accused. According 
to the Assistant Sub-Inspector they were 
identified by Musammat Nur Bhari as 
belonging to Abbas Khan, the deceased. 
The word used in the recovery list is 
“apna.” Musammat Nur Bhari, however, 
was never called upon in Court to identify 
them, and it cannot be said that there 
is anything to show that they belonged to 
the accused. 

In the light of the decision reported as 
Sukhanv. Emperor (4), nothing more than 
the statement of the accused that he had 
‘buried this hatchet and chadar at that 
place is admissible. None of the witnesses 
state that at the time of the actual recovery 
of the axe the accused made any admis- 
sion that this was the weapon used in lhe 
commission of the crime. Thus the fact 
that Malik Khaki Jan isa Magistrate is 
no ground for holding that something more 
of the confession is admissible. 

Even, coupled with the evidence re- 
garding the suspicious conduct of the ap- 
pellant, the mere production of the blood- 
stained axe isnot, jn my opinion, apart 
from the confession, which I have held to 
be inadmissible, sufficient ground for 
maintaining his conviction. I would 
therefore accept the appeal and acquit-the 
appellant, 

Abdul Rashid, J.—I agree. 


D. Accused acquitted. 

(4) 115 Ind, Gas, 6; A I R 1929 Lah, 344; 30 P LR 
197; y Or,.L J 414; 11 Lah, L J 159; 10 Lah, 283 
(FEB). 
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PATNA HIGH COURT 
Civil Revision Petition No. 20 of 1934 
September 3, 1934 
CoURTSY-TERRELL, O. J. AND 
Lusy, J. 
RAM BHUSAN DAS—PETITIONER 
VETSUS 
BACHU RAI—Oprostrz PARTY 

Civil Procedure Code (Act V of 1908), s. 115— 
Interlocutory order—Order as to quantum of court-fee 
. Revision, if lies—Order deciding that suit falls in 
a particular category —Refusal to entertain suit 
until higher duty is paid—Order, if revisable— 
Court Fees Act (VII of 1870), s.7 (iv) (ce), (v)—Sutt 
for possession as mahant —Declaration of right to 
mahantship essential to suecess of suit—Court-fee 
payable, i 

In a case of a mere matter of valuation, where the 
Judge or other authority applies his mind to the 
question of valuation and ultimately comes toa 
decision he having exercised his jurisdiction, no 
appeal will lie against the quantum of stamp duty 
which he directs shallbe payable. But in a case 
in which the questionisas to the particular category 
into which the suit falls, that is to say, whether the 
duty is payable upon the suit as belonging to a 
particular clasa.or whether another duty is payable 
as belonging to another class, the officer will give 
a decision upon this matter quite irrespective of the 
question of the quantum of the duty payablein the 
particular case and, if he decides that the case falls 
into a class otherthan that contended for by the 
applicant and therefore is liable to payment of an 
amount which ig larger than that which the plaintiff 
contends for, and refuses to entertain the suit until 
the higher duty is paid, it amounts toa refusal to 
exercise jurisdiction upon legal grounds and there- 
fore it is a matter properly to be reviewed in revision- 
al proceedings. Sham Narain Singh v. Basudeo 
Prasad Singh (2), distinguished. Mani-Lal v. 
Durga Prasad (1) and Maharaj Bahadur Singh v. 
Prithichand Lai (3), relied on. 

The plaintiff alleged thathe wasthe chela of a 
certainformer mahant of a certain math, that the 
defendant had become the mahant of the math, but 
had taken awife andon the contention of the 
plaintiff he thereby vacated the office of mahant, 
He sought a declaration that he (the plaintiff), was 
the mahant ofthe math and was entitled to get 
possession of all the properties and he further 
asked that after declaring the plaintiff's title, the 
Court should give him possession of the properties 
of the math which were specified in the plaint. 
He paid court-fees upon the plaint on the basis of 
8.7, cl, (v), Court Fees ‘Act: 

Held, that the plaintif, before he could get his 
possession, which he asked for, must have it decided 
in his favour that the defendant had vacated the 
office of makant and, secondly, that he (the plaintiff) 
had sicceeded &to that office and a finding and a 
declaration to that effect was essential to his success, 
It was therefore a suit fora declaration with conse- 
quential relief, and not merely a suit for possession 
with incidental preliminary determination of title 
and hence court-fes was payable under e. 7 (iv) (e) (v). 
Ram Sumran Prasad v. Gobind Das (4), referred to. 


O. R. P. from an order of the Sub- 
l nigo, Darbhanga, dated January 11, 
Messrs, B. C. De and A. Barman, for the 
Petitioner, 
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Messrs. P. R. Das, a Sharma and B. N. 
Roy, for the Opposite Party. A f 

Gourtney-Terrell, G. J.—This is a peti- 
tion for the civil revision of a decision of 
the Subordinate Judge of Darbhanga. The 
plaintiff began the present suit (Title 
Suit No. 85 of 1931), against the defendant 
on the following allegation: The plaintiff 
alleged that he was the chela of acertain 
former mahant of a certain math: that the 
defendant had become the Mahant of the 
math, but had taken a wife and on the 
contention of the plaintiff, he thereby 
vacated the office of mahant. He, sought 
a declaration that he (the plaintiff), was 
the mahant of the math and was entitled 
to get possession of all the properties, and 
he further asked that after declaring the 
plaintiff's title the Court should give him 
possession of the properties of the math 
which were specified in the plaint. He 
paid court-fees upon the plaint on the 
basis of s. 7, cl. (v), Court-Fees Act. | 

The defendant contested that the proper 


. fee payable was under s. 7, cl. (iv) (e), 


ing that a declaratory decree or order 
ka heen claimed and that the decree 
for possession, which was asked for, was 
consequential relief. The plaintiff, on the 
other hand, contended that it wasa mere 
suit for possession and in any case not- 
withstanding that there was a claim for 
a declaration of title, the suit being 
substantially a claim for possession, cl. 
(5), of the section was applicable and the 
proper stamp duty payable was ten times 
the Government revenue. The decision of 
the learned Subordinate Judge was in 
favour of the defendant upon this point, 
and he held that the stamp-fee must be 
paid upon the valuation of the relief 
sought. Accordingly, before the merits 


-of the suit could be gone into, the plaint- 


iff comes up to this Court for revision of 
the Subordinate Judge's order in the 
matter of the stamp-fee payable. 

A preliminary objection was taken that 
the process of revision does not lie in such 
cases and a number of authorities have 
been cited and it was said that there 
was a conflict of judicial opinion as to 
whether revision lay or not. In my opi- 
nion, there is no such conflict and I would 
respectfully agree with the view of the 
late Jwala Prasad, J., in the case of 
Mani Lal v. Durga Prasad (1), and 
particularly with his observation on p. 429:* 


si is, hi er, no confiict in the principle 
eo tad Ons, 667; A I R 1924 Pat. 673; 3 Pat, 


930: 5 P LT 425, 
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underlying these conflicting decisione. That princi- 
ple is that ordinarily an interlocutory order is not 
capable of revision, particularly when there is 
another remedy available to the injured party; but 
where the order complained against is such as is 
calculated to cause irreparable loes to: the injured 
party and there is no right of appeal and no re- 
medy available to the party, aninterlocutory order 
may be revised under s. 115, Civil Procedure 
Code, read with s. 15, Oharter Act (s. 107, Government 
of India Act)" 

It has been isuggested from time to 
time that the proper course for the plaint- 
iff as to a decision of this character 
against him is to submit to having his 
suit dismissed on this ground and then 
exercising his right of appeal. There 
being that remedy by way of appeal, the 
Court should not exercise it in revision. 
To apply that reasoning in any hard and 
fast manner seems to me to be taking a 
very narrow end pedantic view of the 
law and to accede to it would be to allow 
& triumph of form over substance. There 
are réally two classes of cases. On the 
one hand, where there is a mere matter 
of valuation the Munsif or other authority 
applies his mind to the question of valua- 
tion and ultimately comes to a decision and 
it has been rightly held thai in such cir- 
cumstances he having exercised his 
jurisdiction no appeal will lie egainst the 
quantum of stamp duty which he directs 
shall be payable; but there are also cases 
in which the question is as to the par- 
ticular category into which the suit falls, 
that is to say, whether the duty is payable, 
upon the suit as belonging to a particular 
class or whether another duty is payable as 
belonging to another class. 

The officer will give a decision upon 
this matter quite irrespective of the question 
of the quantum of the duty payable in 
the particular case and, if he decides that 
the case falls into a class other than that 
contended for by the applicant and, there- 
fore, is liable to payment of an amount 
which is larget than that which the 
plaintiff contends for, and refuses to en- 
tertain the suit until the higher duty is 
paid, it amounts to a refusal to exercise 
jurisdiction upon legal grounds and, there- 
fore, it is a matter properly to be reviewed 
in revisional prcceedings. The cases were 
brought to our notice where -it has been 
contended that a different view has been 
held. One was reported as Sham Narain 
Singh v. Basudeo Prasad Singh (2), decided 
by Wort and Kulwant Sahay, JJ., but 
the report of that case gives no indication 


(2) 122 Ind, Cas, 152: A I R 1930 Pat, 277; Ind. Rul. 
- 1930) Pat 184; 11 PL T172. 
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in itself as rto the class of the decision 
which was given by the lower Court. One 
may infer, however, from the facts that 
the learned Judges decided that revision 
did not lie and thatthe matter was really 
one of quantum and not of category. To 
my mind this case gives us no guidance in 
the matter. 

It is quite consistent with the Court 


‘having held that if it had been a case 


of the category under the section into 
which the suit fell, they might have been 
inclined to revise the decision. In the case 
of Maharaj Bahadur Singh v. Prithichand 
Lal (3), Fazl Ali, J, agreed with the 
view expressed by Jwala Prasad, J., in 
Mani Lal v. Durga Prasad (1), and held 
that where there is no other remedy to the 
injured party and when the order is 
calculated to cause irreparable less to such 
a party, revision would be exercised. 
_ Having decided, therefore that the matter 
is open to us for revision, we approached 
the merits of the case, and here in my 
opinion the case of the petitioner is as 
bad as it is good on the first point. The 
suit in this case is of this nature. Until 
it has been decided, first of al], whether 
the mahantshitp has become vacant by 
reason of the marriage of the defendant 
and, secondly, even in such case whether 
the plaintiff is entitled to succeed the 
defendant in the mahkantship, it is quite 
Impossible for any Court to accede to the 
prayer of the plaintiff that he be given 
possession of the properties in dispute. 
The difference between the two classes of 
cases ‘has been clearly demonstrated in 
various cases, particularly by the decision 
of a Fall Bench in Ram Sumaran Prasad 
v. Gobind Das (4), and I would refer 
particularly to the passage in the judgment 
of Sir Dawson Miller, O. J., at p. 131%: 
“The Court is in all cases bound to adjudicate 
upon the matters in issue between the parties and 
it is unnecessary for the plaintif to pray that this 
should be done. The real relief which the plaintiff 
seeks is delivery of possession of the property by 
Gispossession of the defendant, and, if he asks for 
a decree in those terms when he is not bound 
first to ask for a declaration before such relief can 
be granted, I do not think that, merely because 
he asks the Court to adjudicate upon the matters 
in issue, the suit should be treated as a suit to 
obtain a declaratory decree with consequential 
relief, The real question for determination appears 
to me to be whether or not the plaintiff can ob 
tain in the present suit a decree for possession 


(3) 119 Ind. Cas, 78; A I R 1929 Pat. 427; lOPL T 
464; Ind. Rul, (1929) Pat, 574, 

(4) 68 Ind, Oas. 700: A I R 1922 Pat, 614; 2 Pat, 
125; (1922) Pat 291; 3 P L T 704, É 
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without first seeking a declaration that the gift to 
the defendant by Jainti Kumari is not binding.” 


In this case it is clear that the plaintiff 
before he can get his possession, which he 
asks for, must have, it decided in his 
favour that the defendant has vacated the 
office of mahant and, secondly, that he 
(the plaintiff) has succeeded to that office 
and a finding and a declaration to that 
effect is essential to his success. It is 
therefore, a suit for a declaration with 
. consequential relief, and not merely a 
suit for possession with incidental prelimin- 
ary determination of title. In my opinion, the 
petition fails and should be dismissed with 
costs: hearing fee three gold mohurs. 

Luby, J.—I agree, 

N. Petition dismissed. 
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_ LAHORE HIGH COURT 
Original Civil Jurisdiction No. 26 
i of 1934 
October 8, 1934 
MONRO, J. : 
YODH RAJ—PETITIONER 
VETSUS 
Tus LAKSHMI INSURANCE 
COMPANY, LIMITED AND ANOTHER 
— RESPONDENTS 

Company--Transfer of shares—Necessary docu- 
ments properly executed and presented— Company, 
af can refuse to register on ground of instructions 
pom transferor that he was madeto part with shares 

y.misrepresentation, 

Where certain shares ofa Company [were trans- 
ferred and necessary documents properly executed 
and presented tothe Company as required by their 
articles but they refused registration stating that 
they had been instructed by the transferor that 


he had been made to part with the shares by 
misrepresentation; 


Held, that the directors were not purporting 
to act under the powers given to them by the 
Articles, powersto be exercisedin:the interest of 


the Company but at the instance of the transferor who 
had actually signeda request for the transfer and 


that the shares should be registered in ‘the name 
of the transferee. : 
P. under s. 38, Indian Companies 


Act VII of 1913 for rectification of register 
of members of Lakshmi Insurance Company, 
Limited. 

Mr. Madan Gopal, for the Petitioner. 

Messrs. Bishan Nath and Joti Prasad, for 
the Respondents. 

Judgment.—This is an application for 
rectification of the share register of the 
respondent Company on the ground that the 
petitioneris now the owner of certain 
shares now registered in the name of Joti 
Parshad, respondent, There is no appear- 
ance for Joti Parshad and the - Company 
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does nət oppose the order for rectification. 
It appears from the affilavit filed and the 
documents exhibited that all necessary 
documents properly executed were present- 
edtothe Company as required by ther 
articles and they refused registration sta‘- 
ing that they had been instructed by Joti 
Parshad thathe had been made to part 
with theshares by misrepresentation. 

The directors are not, therefore, purport- 
ing to act under the powersgiven to them 
by the articles, powers to be exercised in the 
interest of the Company but at the instance 
of Joti Parshad who has actually signed a 
request for the transfer. If there were any 
such ground for non-registration such as is 
suggested by the Oompany, Joti Parshad 
should long ago have instituted a suit to set 
aside the transfer. , 

I, therefore, order that shares Nos. 2897 
to 2946 inclusive in the Company, now re- 
gistered in the nameof Joti Parshad be re- 
gistered in the register of share-holders of 
the Lakshmi Insurance Company, Limited, 
in the name of Yodh Raj, Manager, Punjab 
National Bank, Limited, Karachi, and I 
direct that notice of this rectification of the 
register should be filed with the Registrar 
of Joint Stock Companies, Punjab. The 
Company will pay the costs of the applicant, 
measured at Rs. 60. 

N. Order accordingly, 


ee 


K .CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1216 of 1933 
March 14, 193 
PATTERSON AND GUHA, JJ. 

P. G. DOMBRAIN AND ANOTHER —AcousEp— 
PETITIONERS 
Versus 
SOMESWAR CHOUDHURY-~ 
CoMPLAINANT—OPPposITE Party 

Criminal Procedure Code (Act V of 1898), ss. 505, 
507, 256 —S. 256, scope of —Witnesses, cross-examina- 
tion of—Application for issue of fresh commission 
for cros3-examination—Competency of. 
| Section 256, Oriminal Procedure Code, gives an 
accused person the right to have the witnesses for 
the prosecution cross-examined after charge has 
baen framed, and that right is not in any way affect- 
ed by the provisions containd in Chap. XL. Sec- 
tion 507 whichis one of the seztions contained in 
Ohap. KL, provides for the inspection of depo- 
sitions taken on commission, and it is open to a 
p2rson accused in a warrant case, ta refrain from 
putting in any interrogatories wasn the commission 
is first issued, and to apply at a later stage (that 
is to sıy after he has iospested tha deposition 
takea on commission and after charge has basen 
framed against him), for ra-issue of the commission 
together with his cros3-interrogatories. 
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Messrs. Suresh Chandra Talukdar and 
Holiram Deka, for the Petitioners. 

Mr. Probodh Chandra Chatterjee, sor the 
Opposite Party. 

Judgment.—In the case to which this 
Rule relates a certain witness for the 
prosecution was examined on commission 
at the instance of the complainant, but 
for reasons which it is not necessary to 
state here, no cross-interrogatories were 
filed on behalf of the accused, and the 
commission together with the deposition 
of the witness, was returned to the trying 
Magistrate without there having been 
any cross-examination. The trial was 
then proceeded with and a charge under 
s. 420, Indian Penal Code, was in due 
course framed against the accused persons, 
the present petitioners. The petitioners 
thereafter applied to the trying Magis- 
trate for the issue of a fresh commission 
for the cross-examination of the witness 
in question. The trying Magistrate made 
a recommendation to the District Magis- 
trate for the issue of the commission 
prayed for, but the Districi Magistrate 
refused to issue a fresh commission on 
the ground that the petitioners had failed 
to furnish cross-interrogatories in connec- 
tion with the first commission, though 
they had been given several opportunities of 
doing so. The present Rule is for the 
quashing or transfer of the proceedings, 
or, in the alternative, for directing that 
the petitioners be given an opportunity 
of cross-examining the witness in question 
on commission. 

“The provisions regarding the issue’ of 
a commission for the examination of a 
witness are contained in Chap. XL, Ori- 
minal Procedure Code, and it is contended 
on behalf of the opposite party that those 
provisions are self-contained. It is pointed 
out that Chap. XL, contains no provision 
for the issue of a supplementary com- 
mission for the purposes of cross-examina- 
tion, or for any other purpose, and it is 
contended that this being so, the District 
Magistrate had no power to issue any 
such supplementary commission as was 
demanded on behalf of the petitioners. 
In our opinion this contention cannot be 
sustained. Section 256, Criminal Pro- 
cedure Code, gives an accused person 
the right to have the witnesses for the 
prosecution cross-examined after charge has 
been framed, and that right is not, in 
our opinion, in any way affected by the pro- 
visions containedin Chape XL. Section 
-507, which is one of the sections contained in 
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Chap. XL, provides for the inspection of 
depositions taken on commission, and it 
is in our opinion open to a person accused 
in a warrant case, to refrain from putting 
in any interrogatories when the commis- 
sion is first issued, and to apply at a 
later stage (that is to say after he has 
inspected the deposition taken on com-" 
mission and after charge has been framed 
against him), for re-issue of the commission 
together with his cross-interrogatories. In 
the above view of the matter wë would 
make the Rule absolute so far as the- 
prayer for a direction on the District 
Magistrate to give the petitioners an op- 
portunity of cross-examining the witness 
in question on commission is concerned, 
This being our decision of the main ques- 
tion, we donot think it necessary to say 
anything about the prayer for the quashing 
of the proceedings or for the transfer of 
the case to some other District. 
N. Rule made absolute. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 102 
of 1934 
October 6, 1934 
ABDUL RASHID, J. 
Pandit SHIV NATH—Drrenpant— 
PETITIONER 
versus 
BISHAMBAR DAS—PLsINTIFF— 
RESPONDENT f 
Negotiable Instruments Act(XXVI of 1881), s. 7 


—'Drawer’, definition of, if exhaustive—Maker of 
promissory note, if can be called a drawer—Pre- 


sentment, if necessary. 

The definition of ‘drawer’ in s.7, Negotiable 
Instruments Act, isnot exhaustive and the maker of a 
promissory note can also be called a drawer. Oon- 
sequently no presentment is necessary in such a 
case, 

Petition for revision of the 
the Judge, Small Cause Court, 
dated January 6, 1934. 

Mr. Nawal Kishore, for the Petitioner. 

Mr. Barkat Ali, for the Respondent. 

Judgment.—On November 9, 1933, 
Bishambar Das, plaintiff-respondent, sued 
Shiv Nath, defendant-petitioner, for re- 
covery of Rs. 500onthe basis of a promis- 
sory note, dated November 9, 1930.° The 
defendant pleaded, inter alia, that as the 
promissory note was payable at Lahore and 
as it had not been duly presentedto him 
the suit was liable to dismissal on that 
ground. Thedefendant also denied the 
execution of the promissory note, and stat- 
ed that the plaintiff was his ` tenant and 


decree of 
Lahore, 


1934 
had obtained his signature on a blank 
piece of paper in order to make a com- 


plaint regarding water supply to the Muni- 
cipal Committee. Thelearned Judge of 
the Small Cause Court, Lahore, held that 
presentation was not necessary in the pre- 
sent case asthe promissory note was pay- 
able at Lahore and Lahore could not be 
calledaspecified place. He further held, 
on the evidence, that the promissory note 
was duly executed and that the version put 
forward by the defendant that he was made 
to signa blank piece of paper was false. 
On these findings the plaintiff's suit was 
decreed. 

The learned Counsel for the petitioner 
strongly urged that Lahore was a speci- 
fied place and that in accordance with the 
provisions of s. 64 of the Negotiable Instru- 
ments Act the suit ought to have been dis- 
missed for want of presentation. This con- 
tention, in my opinion, has no force. Bec- 
tion 76 (d) of the Negotiable Instruments 
Act lays down that no presentment for 
payment is necessary as against the drawer, 
if the drawer could not suffer damage from 
the want of such presentment. The learn- 
ed Counsel for the petitioner maintained 

. that the word ‘drawer’, did not include the 


maker of a promissory note, and that the 
word ‘drawer’ was to be confined to the 
maker of a bill ofexchange or a cheque. 


He referred in this connection, to s. 7 of the 
Act. In my opinion the definition of 
‘drawer’ ins. 7 is not exhaustive, and the 
maker of a promissory note can also be call- 

“ed a drawer. Reference may be made in 
this connection to Chalmers’ Bills of Ex- 
change (10th Edition, page 325). I, there- 
fore, hold that no presentment was neces- 
sary in the present case. 

Thelearned Counsel for the petitioner 
also urged that the petitioner had succeeded 
in proving that the promissory note was a 
forged document. The trial Court held on 
the evidence produced in the case that the 
promissory note was duly executed, and in 
the exercise of its revisional jurisdiction 
this Court will not upset a finding of fact 
unless it is manifestly wrong or perverse. 

For the reasons given above, I dismiss this 
petition for revision with costs. 

N. -Petition dismissed. 
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PATNA HIGH COURT 
Full Bench 
Matrimonial Reference No. 1-of 1934 
September 17, 1934 
CO0URTNEY-TESRELL, O. J., Faz ALI 
AND AGARWALA, JJ. 
EMMANUEL SINGH—PETITIONER 
versus 

KAMAL SARASWATI AND ANOTHER 

— OPPOSITE PARTIES ; 
Divorce Act(IV_ of 1869), s. 19—Fraud in bringing 
about marriage—If a ground for divorce. 

The fact that the marriage had been induced by 
some sort of fraud is no ground for divorce under the 
Divorce Act. ERNE 

M. R. from the decision of the District 
Judge, Shahabad, dated February 9, 
1934. 

Messrs. B. B. Saran and Bajrang Sahai, 
for the Reference. ` 

Mr. Mahabir Prasad, against Reference. 

Courtney-Terrell, C. J.—In this case 
the petitioner and the respondents are 
Indian Ohristians, The petition for dis- 
solution of marriage set forth asa ground 
for the dissolution that the marriage had 


“been induced by some sort offraud. This 


is no ground for divorce under the Divorce 
Act; and moreover, even if it had been, it 
merits. The 
marriage itself was not proved, and an 
attempt is made to support the decree 
which the petitioner obtained ex parte, on 
the first ground mentioned in s. 19, and 
it is said in support of that ground that 
the respondent declined to live with the 
petitioner. On the other hand, the evidence 
of the petitioner, which was the only 
evidence in the case, purported to give a 
reason for that refusal which is other than 
any 1eason upon which the first ground 
could be supported. There is no presump- 
tion to be drawn from the conduct of the 
respondent as evidenced by the petitioner 
which would justify the inference that 
she was impotent. The ex parte decree 
granted by the District Judge cannot be 
supported on any ground whatsoever 
and must be set aside. The respondent 
did not appear before the District Judge, 
but has appeared in this Court and she is 
entitled to the costs of this Court as against 
the petitioner. 

Fazi Ali, J.—I agree.. 

Agarwala, J.—I agree. 

D. Decree set aside, 
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ALLAHABAD HIGH COURT 
Civil Appeal No. 145 of 1930 
Connected with 
First Civil Appeal No. 175 of 1930 
September 6, 1934 
KENDALL AND IQBAL AHMAD, Jd. 
Musammat ZABAISHI BEGAM AND OTHERS 
—DErenDants—A PPELLANTS 
VETSUS 
“ NAZIR-UD-DIN KHAN AND OTHERS— 
PLAINTIFFS AND OTHERS—DEFENDANTS— 
i _ RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. IX, r.9— 
Non-joinder of necessary party—Effect of— Interest of 
person not joined distinct from interests of parties— 
Duty of Court—Suit by Muhammadan co-heir for 
possession of his share—Omission to implead one co- 

_ heir—Suit, if liable to dismissal. 
` The non-joinder of a necessary party cannot by 
| itself be a ground for dismissing the suit and the 
% Court is bound to adjudicate on the rights of the 
i parties-actually before it. Buttbhe Court will refrain 
i' froin passing a decree which will be ineffective and 
| inffictuous. This exception does not apply to 
. cases in which nothwithstanding the fact that some 
' of the persons interested inthe subject-matter of the 
suit are not parties to the suit, the Court is in a 
` position to pass a decree which is capable of exe- 
cution and cannot be rendered nugatory at the 
jnstance of persons not made parties to the suit. 
[p. 1012, col. 1.] 

When the interest of the person not madea party 
to thé suit is distinct from the interests of the persons 
who are parties to the suit, there is no justification 
for not dealing with the matter in controversy so far 
asthe rights and interests of the parties actually 
before the Court are concerned, [p. 1013, cols, 1 & 2.] 

Where one of the heirs of a deceased Muhammadan 
who is not in actual possession of the shareto which 
he is entitled, institutes a suit against his co-heirs 
for possession of his share and omits to implead one 
of the co-heirs, the suit should not be dismissed on 
the ground of omission to implead, inasmuch as 
the interest acquired by the heirs of a deceased 
Muhammadan in his property are always definite, 
distinct and ascertained and the Court is, therefore, 
in a position to pass a decree which is capable of 
execution and cannot be rendered nugatory at the 
instance of the heir who has not been impleaded 
and whose interest remains unaffected by the 
decree, Faqira v. Hardewa (3) and Ram Devi Misrain 
v. Jurawan Misir (4), relied on. Arunadoya 
Chakrabarty v. Mahammad Ali (2), considered. [p. 
1011, col. 1.] i 

F. C.A. from the decision of the Sub- 
ordinate Judge, Agra, dated December 18, 
1929. l 

Messrs. S. K. Dar, Baleshwari Prasad 
and U. S. Gupta, for the Appellant. f 

Messrs. N. P. Asthana, B. Malik, G. 
Agarwala, M. L. Chaturvedi and K. N. 
Agarwala, for the Respondents. 

Judgment.—This dispute in this and 
the connected Appeal No. 175 of 1930 is 
about the property that belonged to one 
Nadir Ali who died before the year 1877 
A. D. leaving a widow Nadirjan and 
two sons Sher Ali and Hamza Ali and a 
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daughter named Shafat Begam. Nadirjan 
transferred the share that devolved on 
her by right of inheritance from Nadir 
Ali to her two sons. ‘The plaintiffs in 
the suit were the heirs of Shafat Begam, 
viz., Nasiruddin, her husband and Fakhrud- 
dip, her son, and they are the contesting 
respondents in both the appeals: The 
claim by them was with respect to the 
share that on the death of Nadir Ali 
devolved on Shalat Begam by right of 
inheritance, and to which share the 
plaintiffs became entitled, on the death 
of Shafat Begam in the year 1916, 
as her heirs. Admitledly Shafat Begam 
was entitled to a 14-80 share inthe pro- 
perty left by Nadir Ali and the plaintiffs’ 
claim was with respect to that share. 

The property owned by Nadir Ali was 
zemindari share in Mahal Sher Ali in 
village Datauji. It is not disputed that 
Shafat Begam was never in actual pos- 
session of that share, and it is common 
ground that some time before the year 
1910 a partition between Sher Ali and 
Hamza Ali took place. By that parti- 
tion the zemindari share was divided into 
two holdings, holding No. 1, and holding 
No. 4. The former holding was allotted 
to Hamza Ali and the latter to Sher Ali. 
Between the years 1911 and 1920, by 
various transfers effected by Sher Ali and 
his widow, the whole of holding No. 4 
passed bit by bit into the hands of 
certain transferees who have built glass 
factories over portions of the property 
transferred. Hamza Ali also sold a por- 
tion of holding No. 1 to certain persons 
but practically the whole of that holding 
is still with Hamza Ali’s heirs. Hamza 
Ali died in the year 1919 leaving a widcw 
Zabaishi Begam and three sons and two 
daughters. One of his daughters was a 
lady named Muzammil Begam who was 
arrayed as defendant No. 6 in the suit. 
The widow and the sonsand the daughters 
of Hamza Ali were all defendants in the 
suit. Sher Ali also died in the year 1921 
leaving two sons who were defendants 
Nos. 1 and 2 inthe suit. All the trans- 
ferees were also impleaded as defendants. 
Jt would thus appear that the defendants 
in the suit were the heirs of Sher Ali and 
Hamza Ali and their transferees. 

The case formulated in the plaint was 
that the brothers of Shafat Begam, who 
were in actual possession of the zemindari 
share left by Nadir Ali, were qua the share 
of Shafat Begam, in the position of trus- 
tees and that Shafat Begam must he 
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deemed to have all along been in construc- 
tive possession of the share to which she 
was entitled. 

Almost all the defendants, except the 
sons of Sher Ali, contested the suit 
mainly on the allegation that on April 
12, 1890, Shafat Begam executed a deed 
of relinquishment with respect to the share 
that devolved on her by right of inherit- 
ance from Nadir Aliin favour of her two 
brothers and thus ceased to be the owner 
_ of the share in dispute. The allegation 
of the plaintiffs that Shafat Begum was 
in receipt of the profits of the property 
was also denied by the contesting defend- 
ants and the plea of limitation was put 
forward in bar of the plaintiffs’ claim. 
The transferees claimed to be transferees 
in good faith for valuable consideration 
and contended ihat they were protected 
by s. 41 of the Transfer of Property Act. 
The plea of estoppel was. also raised by 
the transferees. i 

During the pendency ofthe suit in the 
Court below Muzammil Begam died and 
an application to bring upon the record 
her legal representatives in the array of 
defendants was filed by the plaintiffs. 
There was, however, difficulty in effecting 
service on the proposed heirs and, by an 
application dated July 28, 1929, the 
plaintiffs prayed that the proposed heirs 
of Muzammil Begam be exempled from 
the claim, and the Court granted that 
application. 


The Court below overruled all the pleas 
urged in defence. It held that Shafat 
Begam did not execute the deed of re- 
linquishment ; that Shafat Begum was in 
receipt of the profits of her share in her 
lifetime ; that the defendants were not in 
adverse possession of the property in dis- 
pute and the suit was not barred by 
time; that the plaintiffs were not estopped 
from maintaining the suit and that the 
transferees were not entitled to the benefit 
of the provisions of s. 4l of the Transfer 
of Property Act. But in view of the fact 
that the whole of Sher Ali's share and a 
portion of ‘Hamza Ali’s share had passed 
into the hands of the transferees, the 
Court below did not grant a decree to 
the plaintiffsin terms of the reliefs prayed 
the plaint and passed a decree as.follows : 

“Suit is decreed with costs. In case a parti- 
tion of the specific share of plaintiffs takes place, 
I recommened to the partitioning Officer that he 
will at first allot 14 sihams of plaintifis out of 
80 sihams of the property at first from the shares 
remaining in the hands of Hemza Ali Khan and 
Sher Ali Khan, and,if thatis not sufficient to com- 
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plete the share of the plaintiffs then their said 14 


shiams be allowed from the share of the defend- 
ants who are subsequent purchasers of the prop- 


erty in suit from the heirs of Sher Ali K 
Hamza Ali Khan.” Kan aa 
The present appeal is by the three 


sons and the widow of Hamza Ali, and 
certain cross-objections in this appeal have 
been filed by some of the transferees. At 
the hearing of the appeal no one appeared 
to support the cross-objection filed by 
the defendant Sarfaraz Ali. The connect- 
ed appeal is by some of the transferees, 
On behalf of the defendants the finding 
of the Court below that the execution of 
the deed of relinquishment by Shafat 
Begam was not proved has been assailed 
and strong exception has been taken to 
the reception in evidence’ by the Court 
below of a judgment of this Court at a 
belated stage of the trial. Shafat Begam 
was a resident of the town of Ferozabad 
in the Agra District and it appears from 
that judgment that onthe very date on 
which the deed of  relinquishment is 
alleged to have been executed by Shafat 
Begam, a similar deed was executed by 
another lady Faiyazi Begam who also re- 
sided in Ferozabad, in favour of her bro- 
ther Mirza Umrao Beg. The judgment 
referred to above was in a casein which 
the validity of the deed executed by 
Faiyazi Begam was in question and. in 
the course of the judgment, this Court. on 
a consideration of the evidence in ‘the 
case, came`to the conclusion that both 
the deeds were the outcome of a conspiracy 
entered into by certain persons to 
depeive pop Share Pogat and Faiyazi 
egam of their legal shares in th 
of their fathers. : meena 
There is considerable force in the argu- 
ment that the Court below was not 
justified either in accepting that judgment 
in evidence orin placing reliance on the ` 
same. The judgment was filed at a belat- 
ed stage of the trial in the Court below. 
The evidence of the parties concluded on 
December 5, 1929, and arguments were 
heard on December 6. The judgment ap- 
pears tohave been filed and admitted 
after the conclusion of evidence and ap- 
parently without any notice tothe de- 
fendants. We consider that the Court below 
was wrong in admitting fresh evidence 
after the parties had led all the evidence 
that they wanted to produce, and when the 
defendants had no opportunity to produce 
evidence in rebuttal of the evidence 
newly introduced on the record, Again 
the judgment was not inter partes and 
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was not relevant for the determination of 
the question whether the: deed of re- 
linquishment in dispute was executed by 
Shafat Begam. We have, therefore, dis- 
carded the judgment from considera- 
tion. 

The deed of relinquishment purports to 
have been executed on April 11, 1890. It 
was presented for registration in theoffice 
of the Sub-Registrar of Ferozabad on 
April 15, by one Raunék Ali in behalf of 
Shafat Begam with an application pray- 
ing that the document be registered at 
ihe residence of Shafat Begam. The Sub- 


Registrar issued a commission to the 
Naib Tahsildar of Tahsil Ferozabad 
“directing him to only verify the par- 


ticulars at the residence of the lady”. 
The report of the Naib Tahsildar is 
endorsed on the back of the document and 
is to the effect that he verified the con- 
tents of the document from Shafat Begam 
at the house of Umrao Beg and that, 
after hearing the contents of the document, 
Shafat Begam admitted the same to be 
correct and stated that she had executed 
the document. It does not appear what 
authority Raunak Ali had to present the 
document for registration on behalf of 
Shafat Begam. 

The deed was attested by three wit- 
nesses, viz., Umrao Beg, Abbas Ali and 
Gauhar Ali. Gauhar Ali was dead and 
his son Malik Ali Khan was called as a 
witness in the case. It is, however, signifi- 
cant that neither Umrao Beg nor Abbas 
Ali Khan were called to prove the deed. 
The learned Judge of the Court below 
rightly declined to accept the evidence of 
Malik Ali Khan. The witness admitted 
that he was a Mukhtar-i-Am of Zabaishi 
Begam, defendant, for about 8 or 9 years. 
He took care to state that he did not 
see Shafat Begam appending her signa- 
ture to the document. He deposed that 
when the document was read over, some 
lady said from the zenana quarters that 
the document was executed by her, and he 


recognized that voice to be the voice of 
Shafat -Begam. The witness admitted 
that he was in debt and one of the 


plaintifis was one of his judgment-creditors 
and that he was declared insolvent. It 
is manifest, therefore, that Malik Ali was 
not a reliable witness and, apart from 
this, his evidence falls short of proving 
the due execution of the deed by Shafat 
Begam. 

By the deed Shafat Begam purported 
to relinquish her share in lieu of the 
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receipt of Rs, 30-a year from her brothers. 
The profits of her share was much in 
excess of Rs.30 a year. Shafat Begam 
was employed asa teacher in some girls’ 
school in Aligarh for about 10 or 12 years. 
It may, therefore, be taken for granted that 
she was not an illiterate lady. She was 
however a pardanashin lady and there is 
no evidence on the record to show that 
the document was either explained to her, 
or that she had any independent advice 
for entering into the transaction evidenc- 
ed by the deed. It cannot be denied 
that the document had a far-reaching 
effect on her interest. It purported to 
deprive her of her share in her father’s 
property for ever and that fora nominal 
consideration of Rs, 30 a year. Again the 
proceedings taken for the registration of 
the document were extremely suspicious. 
The document was not presented for 
registration by the lady or by her husband. 
The registration on commission did not 
take place at the house of Shafat Begam 
but at the house of one Umrao Beg who 
had apparently no connection with Shafat 
Begam. Shafat Begam at the time of 
registration is alleged to have been 
identified by Umrao Beg and Gauhar Ali, 
and at that time even her signature was 
not taken and Umrao Beg signed on her 
behalf. There is no explanation why 
Shafat Begam’s signature was not taken 
at the time of registration. 

In view of the facts noted above we ac- 
cept the finding of the Court below that 
the execution of the document by Shafat 
Begam was not proved. 

Tt was admitted by the defendants that 
Shalat Begam used to receive Rs. 30 a 
year’ but they alleged that this amount 
was paid to heras she was entitled to the 
same by virtue of a deed of agreement 
executed by the two brothers in her favour 
contemporaneously with the execution of 
the deed of relinquishment by her. It is, 
therefore, manifest that Shafat Begam 
was in receipt of the profits of the pro- 
perty. It may be that she did not receive 
her full share of the profits but that does 
not matter. Moreover, Shafat Begam and 
her two brothers were in the position of 
co-owners and there is no evidence of her 
ouster in the present case. The suit 
giving rise to these appeals was filed 
within 12 years of the death of Shafat 
Begam. There was, therefore, no substance 
in the plea of limitation raised by the 
defendants. 

Similarly. s. 41 of the Transfer of Property 
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Act had no application to the facts of the 
case. The transferees no doubt asserted in 
the written statements filed. by them that 
they were transfers in good faith, but not 
one of the transferees entered the 
witness-box to substantiate the assertion. 
There was no evidence in the case to show 
that before taking the transfers the 
transferees made any bona fide enquiries 
as to the title of their transferors. If they 
had made the least enquiry they would 
have come to know that Shafat Begam, 
as one of the heirs of Nadir Ali, hada 
share in the property in dispute. It was 
not alleged by any ofthe transferees that 
they accepted the transfers on being as- 
sured that Shafat Begam had executed a 
deed of relinquishment. 

The plea of estoppel raised by the 
defendants was also rightly rejected by 
the learned Judge of the Court below. It was 
-not suggested by any of the transferees 
that they were misled by any act, omis- 
sion or declaration of Shafat Begam. It 
is obvious, therefore, that the mere fact 
that some of the transferees have spent 
money in making constructions cannot be 
utilized by them in bar of the plaintiffs’ 
claim, 

We now proceed to consider an argu- 
ment based on the exemption of Mazam- 
mil Begam’s heirs from the claim. It_is 
argued on behalf of the defendants. that in 
a —suit—-for ejectment the omission to 
implead- any of the persons in possession 
is fatal to the suit, irrespective of the 
fact~whetherthe “property claimed is held 
by tenants in common or joint tenants or 
by co-parceners. It is said that, apart 
from any of the provisions in the Code 
of Civil Procedure relating to the non- 
joinder of necessary parties or the abate- 
ment of a suit, a decree in. a_suit.for 
ejectment cannot “be Passed unless all the 
parties“in“posséssion” ‘of “the “property in 
dispute are~beforethe Court, as the decree 
will not ‘be-binding “on the person in 
possession’ who is’ not impleaded in the 
suit, and, as such,-will be infructuous. It 
is contended that this principle also applies 
to the claim preferred by one of the heirs 
of a deceased Muhammadan against his 
co-heirs. In short, it is argued that if 
one of the heirs of a deceased Muham- 
madan, who is not in actual possession 
of the share to which he isentitled, sues 
his other cc-heirs for possession of his 
shares and omits to implead one of the 
co-heirs in possession the suit is not 
maintainable, In. support of. this con- 
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‘tention reliance has been placed on. the 
decision*in “Haran ~ Sheikh Vv. “Ramesh 
Chandra- Bhuttacharjee (1), Arunadoya 
Chakrabarty...v.. Mahammad™ Ali (2), 
Faqira v. Hardewa (3), and Ram Dei 
Misrain v. Jurawan Misir (4). 

The learned Counsel for the plaintiff- 
respondents, on the other nand, points out 
that this point was not raised in the 
Court below and, accordingly, contends 
that the defendants ought not to be allowed 
to raise the point in appeal. He rightly 
maintains that if this question had been 
debated in the Court below, the plaintiffs 
could have met the contention of the 
defendants by proving that all the persons 
in possession were before the Court, and 
that Muzammil Begam had no share in 
the property in dispute on the date of the 
institution of the suit, In this connection 
he has invited our attention to a deed of 
wagf executed by Zabaishi Begam, the 
mother of Muzammil Begam, and the 
brothers of Muzammil Begam on February 
7, 1923. The deed is printed at page 62 
of the record of First Appeal No. 145 of 
1930. It is recited in that deed that 
Muzammil Begam made a gift of her 
share in the property in dispute in 
favour of Zabaishi Begam. We consider 
that the learned Counsel for the plaintiffs 
is justified in putting forward the con- 
tentions noted above. If an issue as 
regards the effect of the exemption of 
Muzammil Begam’s heirs on the suit had 
been raised in the Court below, the 
plaintiffs could very well have met the 
point by proving that Muzammil Begam 
had no share left, and, as such, all the 
persons in possession of the property in 
dispute were before the Court. We are, 
therefore, of the opinion that it would be 
unfair to the plaintiffs to allow the 
defendants to raise this point. But, asthe 
question of law has been argued. at some 
length before us, we propose to give our 
decision on the point.” | 

The general~rule laid down by the 
Legislature is that no suit shall be defeated 
by reason of non-joinder of parties, and 
the Court may, in every suit, deal with 
the matter in controversy so far asregards 


(1) 62 Ind. Oas. 425; A I R1921 Oal. 622;25 O W 
N 949 cere rere ere aranana ma EE 
. Cas. 23]; AIR 1928 Oal 138; 460 LJ 
(J 433-TL-T-40 Cal, 18. et 
\"(3)-1 1 4cInd=Gas1777 26 AL J °217;=L-R9-449 
in ll. 172; 12 R D 20; I L T 40 All. 119; 
50 A 559 (F B). 


(4) 128 Ind. Cas, 8; (1930) A L J 857; A I R 1930 All 
762; 14 R D 681; L R 11 A 311 Rev. 
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the rights and interests of the parties 
actually before it (vide O. I, r. 9, Civil 
Procedure Code). It isin conformity with 
this rule that in O. XXII of the Code, 
that deals with the death of partics 
during the pendency of a suit or appeal, 
the Legislature has provided in express 
terms that the omission to take steps to 
bring on the record the legal representa- 
tives of a deceased plaintiff or defendant 
will result in the abatement of the suit 
only so far as the deceased plaintiff or 
defendant is concerned. Similarly the 
rule laid down by O. XXXIV, r. 1, Civil 
Procedure Code, that: all persons having 
an interest either in the mortgage security 
or in the right of redemption shall be 
joined as parties to any suit relating 
to the mortgage, is “subject to the pro- 
visions” of the Code, 2. e., subject to the 
provisions of O. I, r. 9, Civil Procedure 
Code, and of other rules in O. I, that 
provide about “parties to suits”. It is 
manifest from these provisions that the 
non-joinder of a necessary party cannot, 
by itself, be a ground for dismissing 
the suit, and that the Court is bound to 
adjudicate on the rights of the parties 
actually before it. 

There is, however, another well recogniz- 
ed “rile ‘which; sô to “say; constitutes an 
exception to the general-rule noted. above. 
That rule is that a Court will refrain 
from passing a-decreé which would be 


ineffective and infructuous, and the reason- 


for this rule is obvious. It would be 
idle for a Court to pass a decree which 
would be of no practical utility to the 
plaintiff, and be a waste paper in the 
sense that the relief that it purports to 
grant to the pl aintiff cannot be vouchsafed 
to him because of the objection of some 
person who is not bound by that decree. 
But this rule has no application to cases 
in which, notwithstanding the fact that 
some of the persons interested in the 
subject-matter of the suit are not parties 
to the suit, the Court is ina position to 
pass a decree that is capable of execution 
and cannot.be rendered nugatory at the 
instance of persons not made parties to 
the suit. The inability of the Court to 
pass an effective decree, when all the 
. parties interested in the subject-matter 
of the suit are not before it, may be 
due either to the nature of the action or 
to the nature of the interest that the 
person, who is not made a party to the 
action, has in the subject-matter of the 
suit. An illustration of the former class 
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of cases is furnished by suits for partition 
or dissolution of partnership and rendition 
of account. In such cases in the absence 
of all the interested parties it is impossible 
for the Court to deal with the matter in 
controversy between the parties before it 
and to pass an effective decree. In a 
suit for partition of joint property, ifone 
of the owners is not joined as a party, 
the Court will withhold its hand and 
not proceed to pass a decree, asa decree 
for partition must deal with the share of 
all the persons interested in the property 
sought to be partitioned, and in the 
absence of one of the owners, his share 
can obviously be not affected by the decree. 
Similarly in a suit for dissolution of 
partnership and rendition of accounts it 
is impossible for a Court to have the 
accounts adjusted between the partners 
inter se unless all the partners are before 
it, and, as such, the omission to implead 
one of several partners is always fatal to 
the suit. It is needless to say that we 
are not attempting to lay down an 
exhaustive list of the cases in which 
the rule laid down in O. I, r. 9, Oivil 
Procedure Code, cannot be given. effect 
to because of the inability of the Court 
to pass an effective and an operative 
decree. 

Similarly the nature of the interest in 
the subject-matter of a suit possessed by 
a person, who is not a party tothe suit, 
may be such as to render it impossible 
for the Court to pass an effective decree 
in his absence. Such is the case when 
the suit is with respect to some property 
belonging to a joint Hindu family and 
all the co-parceners are not made parties 
to the suit. In such a case the Court 
cannot pass a decree granting reliefs to 
the plaintiff without prejudicially affecting 
the right of the co-parcener who is not 
a party to the suit, and as such, the Court 
cannot but dismiss the suit. 

But the rules noticed above have no 
application to cases in which the interest 
of the person, who has not been impleaded 
as party in the subject-matter of the 
suit, is ascertained or ascertainable, as in 
such cases the décree, while binding the 
interests of the persons who are parties to 
the decree, cannot adversely affect the 
separate and distinct right of the person 
who has not been made a party to the suit. 
In such cases the short answer to the objec- 
ticn raised by the absent party is that his 
interest being distinct and. separate from 
the interests of -the persons who are parties 
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to the decree, the decree, while 
operative against the interests of the 
persons who are parties to the decree, can 
in no way adversely affect his right or 
interest in the property in suit. The 
interests acquired by the heirs of a deceased 
Muhammadan in his property. are always 
definite, distinct and ascertained, and, as 
such, the absence of one of the co-heirs from 
a suit brought by another co-heir for 
possession of his share cannot be a ground 
for dismissing the suit. 

The principles enumerated above were 
laid down by the decisions in Faqira v, 
Hardewa (3) and Ram Dei Misrain v, 
Jurawan Misir (4) and these decisions, 
though relied upon by the learned Counsel 
for the defendants, are of no help to him. 

The case of Haran Sheikh v. Ramesh 
Chandra Bhutiacharjee (1), has also no ap- 
plication to the facts of the case before us. 
In that case the plaintiffs prayed for a 
declaration of a right of way asa village 
road over the disputed land and for removal 
cf an obstruction thereon but omitted to 
implead one of the persons interested in the 
servient tenement, and it was held that the 
omission was fatal to the suit. It is obvious 
that a decree passed inthat suitin favour 
of the plaintiffs would have been in- 
fructuous as the decree would not have 
been binding on the owner of the servient 
tenement who was not arrayed as a defend- 
ant. í 

The decision in Arunadoya Chakrabarty 
v. Mohammad Ali (2) appears to favour the 
contention of the defendants. It was held 
in that case that in an action for éjectment, 
if any of the persons in possession is left 
out; a decree passed in the suit is infructu- 
ous as the person who was not made a party 
remains in possession as not being affected 
by the decree and “the persons ejected as 
being bound by the decree can always come 
in under the person who remains in posses- 
sion”. The learned Judges also observed 
that ` 
“there is a certain amount of risk involved in not 
making the persons in actual possession defendants, 
for, in execution ofthe decree, persons may happen 
to be turned out who may then bring actions against 
the plaintiff for wrongful dispossession, not being 
bound by the decree”. 

If the learned Judges intended to lay 
down that in every action for ejectment the 
omission to implead one of the parties in 
possession is fatal to the suit, we, for the 
reasons given above, are unable to agree 
with the decision. When the interest of the 
person .not made a party tothe suit is 
distinct from the jnterests of the persons 
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who are parties to the suit, there is no 
justification for not dealing with the matter 
in controversy so far as the rights and 
interests of the parties actually before the 
Court are concerned. The position may 
well be illustrated by the following ex- 
ample: — ; 

A Muhammadan dies leaving five sons 
and each of the sons inherits a l-5th share 
in the property ofthe deceased. Jour of 
the sons enter into actual possession of the 
property and the fifth son is out of pos- 
session. Itis obvious that each of the four 
sons is in possession of (1-5 x1-4) a 1-20th 
share of the property in excess of his 
legitimate share. If thé son who is out of 
possession brings a suit for possession and 
omits to implead one of the four sons, 
thereis no reason why he should not be 
granted a decree for so much of his share as 
isin possession of the three sons who are 
made parties to the suit. In such a case 
the plaintiff can be granted a decree for 
3-20th of the property and the decree can 
in no way adversely affectthe 1-20th share 
ofthe plaintiff that isin possession of the 
brother who has not been made a party to 
the suit. 

For the reasons given above we hold that 
the omission to implead ithe heirs of 
Muzammil Begam could not be a ground 
for dismissing the suit. We may, however, 
add that any decree passed in the present 
“suit will inno way be binding on Muzammil 


We have stated above that there is a 
direction contained in the decree passed 
by the Court below that the share decreed 

{te the plaintiffs is first to come out from the 
share in the hands of Hamza Ali Khan and 
Sher Ali Khan and, if the share in their 
hands is less than the share io which the 
plaintiffs are entitled, then the deficieney in 
the plaintiffs’ share is to be made good 
| from the share in the hands of the transferees, 
; There is no justification for subjecting the 
| deores in the plaintiffs’ favour tothe cone 
ditions noted above. The plaintiffs are 
entitled to get their 14-80 share from the 
properties in possession of all the defendants, 
H e. the plaintiffs can execute the decree 
ifor recovery of their 14-80 share from both 
‘the holdings No. 1 and No. 4, 

For the reasons given above we allow this 
appeal to this extent that we modify the, 
decree passed by the Court below by grant- 
ing to the plaintiffs a decree for possession 
of. 14-80 share in holdings Nos. 1 and 4 
mentioned above as against all the de- 
fendauts. The cross-objections filed by the, 


| Begam's heirs. 
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defendants are dismissed with costs. As 
the appeal has failed against the plaintiff- 
respondents and has succeeded against the 
transferees we direct that the defendant- 
appellants must pay ihe costs of the 
plaintiff-respondents and that the defendant- 
transferees must pay half of the costs 
incurred by the defendant-appellants in 
this appeal. Costs of the Court below as in 
the decree of that Court. 
N Appeal allowed. 
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BHUBNESHWARI PRASAD SINGH 
AND OTHERS — J UDGMENT-DEBTORS— 

PETITIONERS 
versus 
HARIHAR PRASAD SINGH AND OTHERS— 
DEOREE-HOLDERS — Opposite PARTIES 

Civil Procedure Code (Act V of 1903), ss. 47, 115, 
0. XXI, r.90—Application to set aside sale— Court, 
af can consider question as to whether decree has 
been partly satisfied—High Court if can revise order 
where parties have their own remedy. 

Inan application to set aside a sale on the ground 
of material irregularity, the Court should confine 
itself to that question and should not consider as to 
whether the decree is partly satisfied. That point can 
be raised only by a separate application under s. 47, 
‘Oivil Procedure Code. 

The High Court does not revise the orders of the 
Subordinate Courts in matters in which the parties 
have remedies within their own hands, ‘ 


R. from an order of the District 
Judge, Monghyr, dated April 5, 1934. 

Messrs. S. M, Mullick and P. Misra, for 
the Petitioners. 

Messrs. Khurshaid Husnain and G. P. 
Sahi, for the Opposite Parties. 

Judgment.—From the record of this 
Court it would appear that: the Rule is 
directed against the order of the Munsif 
- dated March 19,1934; but from the case 
now presented it would appear that the 
order objected to was made two days prior 
to that date, that is to say, on March 
17, 1934, on which date according to the 
argument on behalf of the petitioners the 
learned Judge declined to go into. the 
question of whether the decree had been 
satisfied to the extent of half, the case of 
the judgment-debtors being that the decree- 
holders had purchased a part of the pro- 

` perty to the extent of a moiety and thus 
the decree was satisfied to that amount. 

Mr. Sushil Madhab Mullick appearing 
on.behalf of the petitioners contends that 
the state of affairs to which Ihave refer- 

“ed in my previous . observations, was not 
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known to his client until the case under 
O. XXI, r. 90, wastaken up; and it was 
therefore on that occasion that he request- 
ed the learned Judge to go into the other 
question of the satisfaction of the decree. 
It is contended that the Judge acted with- 
out jurisdiction in refusing the request of 
the petitioners. The learned Judge's order 
was to the effect that he declined to go into 
this matter; that the date of the alleged 
satisfaction was entered in the petition, and 
if desired, the petitioners could raise it by 
a separate application under s. 47, Civil 
Procedure Code, The real question that 
comes before me is whether the learned 
Judge was entitled to make that order. 
In my judgment he was, and for the reasons 
which I am about to give. 

Whether the petitioners knew or did not 
know of the alleged satisfaction or not 
is not material. The learned Judge was 
considering the question of whether the sale 
had been conducted with such. material 
irregularity as to justify him in setting it 
aside. Mr. Mullick now contends that 
continuing of the sale after part satisfac- 
tion was a fraud within the meaning of 
O. XXI, r. 90. In my judgment it was 
not. There are no particular merits, it is 
true, in stating any particular section or 
any particular order or rule of the Civil 
Procedure Code at the head of an applica- 
tion; but the learned Judge in considering 
the matter that came before him was bound- 
to consider the jurisdiction given to him by 
the Code .and act accordingly. He was 
bound in this case, as it. was an application 
to set aside the sale on the ground of 
material irregularity to see what his juris- 
diction was and confine himself to those 
questions. In my judgment the petition 
filed on March 17, 1934, was not a matter 
which came within the jurisdiction of the 
Judge in considering an application undet ` 
O. XXI, r. 90. The basis of such applica. 
tions is entirely different. An application 
to set aside the sale on the ground of 
material irregularity presupposes a right 
on the part of the decree-holder to sell the 
property in execution and conduct the sale 
accordingly. The petition in which it is 
contended that the decree has been satisfied 
is based on the assumption (in this case at 
any rate) that n9 sale ought to have been 
held; but that does not dispose of the 
matter. 

The learned Judge, asI have said, in- 
dicated that the petitioners had a right to 
go (after stating the necessary particulars) 
to the Court under the much wider powers 
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given to that Court under s. 47, Civil Pro- 
cedure Code; but for the reasons best 
known to the petitioners themselves they re- 
frained from doing so. It seems to me that 
on March 17, 1934, the petitioners had no 
grievance whatever. They could have done 
what the Judge indicated and their trouble 
would have ended: either the Court could 
have come to the conclusion in their favour 
or otherwise. But even that does not digz 
pose of the matter. The order dismissing 
the application under O. XXI, r. 90 was 
made on March 19, two days later. Then 
the petitioners proceeded on appeal to the 
District Judge. It is true that in para. 7 
of their petition they stated that the Judge 
ought to have came tothe conclusion that 
half the decretal amount had been satisfied, 
but nowhere do they object to the order 
made by the Judge indicating that he was 
to proceed under s. 47 giving the necessary 
particulars and declining to hear witnesses 
on that matter on that date, that is to say, 
March 17. It seems to me therefore on the 
facts, the statement of Mr. Husnain appear- 
ing on behalf of the respondents is correct 
that the petitioners did in fact sit down 
under the order of March 17. In my 
judgment, as I have already said, on March 
17, the petitioners had no grievance and 
mo grievance has been created by the 
effluxion of time between March 17, and 
this date. The petitioners had certain 
rights or they must be presumed to havé 
certain rights apart from the question of 
limitation“ which I do not propose to deal , 
with and I assume that those rights exist 
at the present moment. This Court does 
“not revise the orders of the Subordinate 
Courts in matters in which the parties 
have remedies within their own hands, 
-as they had in this case, 

For these reasons it seems to me that 
the Rule must be discharged with costs: 
hearing fee three gold mohurs. The stay 
order stands vacated. 


D. Rule discharged. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 19 of 1934, 
connected with Civil Revision No. 257 
of 1934 
September 26, 1934 
NIAMAT-ULLAH, J. 
Pandit JAGDISH PRASAD PANDE— 
DEFENDANT—APPLICANT 
Versus 
Pandit RAM SWARUP —PLAINTIFF 
© — OPPOSITE Party 
Act (III of 1990), 1°15 eub-ee. (2) 
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(3)—Relinguishment of “sir” rights—No sanction by 
Assistant Collector—Vulidity of relinquishment. 

In spite of the change introduced by Act III of 1926, 
where the sanction provided for by sub-ss, (2) and (3), 
8.15 has not been obtained, the considerations appli- 
cable under Act II of 190! apply with equal force. 
They are the following: 

“The policy of Act IIlof 1901 is to secure and 
preserve toa proprietor whose proprietary rights in 
a mahal or in any portion of it are ‘transferred 
otherwise than by gift or by exchange between co- 
sharers in the mahal a right of occupancy in his 
“sir lands, and in the land which he has culti- 
vated continuously for 12 yearsat the date of the 
transfer, and that such right ofoccupancy is by the 
Act secured and preserved to the proprietor, who 
becomes bya transfer the ex-proprietor, whether he 
wishes ib tobe secured and preserved to him or not 
and notwithstanding any agreement to the contrary 
between him andthe transferee. The policy of the 
Act isnot to bedefeated by any ingenious devices, 
arrangements, or agreements between a vendor and 
a vendee for the relinquishment by the vendor of 
his “ sir" land or land which he has cultivated con- 
tinuously for 12 years at the date of the transfer ; 

or a reduction of purchase money onthe vendor's 

failing or refusing to relinquish such lands: or for 
the vendor being liable toa suit for breach of con- 
tract on his failing or refusing to 1elinguish such 
lands, All such devices, arrangements, and agree- 
ments are in contravention ofthe policy of the Act 
and are contrary to law and are illegal and void, 
and cannot be enforced by the vendee in any Civil 
Court or in anyCourt of Revenue”, Moti Chand v. Ikram 
Ullah Khan (Í), applied. ` 


C. R. App. against the decree 
Small Cause Court, Bareilly, 
ber 11, 1933. 


Mr. B. Malik, for the Applicant. 
Mr. G. S. Pathak, for the Opposite Party. 


of the Judge, 
dated Decem- 


Judgment.— These two revisions arise 
out of a suit brought by the plaintiff Pandit 
Ram Sarup for recovery of Rs, 700, which 
the defendant agreed to pay as the price 
of assignment made by the plaintiff in 
favour of the defendant of certain decrees, 
The assignment is evidenced by a deed 
dated November 6, 1929. Tt is common 
ground that on that date the. plaintiff exe- 
cuted another document in favour of the 
defendant which is a sale-deed in respect 
of his proprietary rights in a mahal in 
village Pandri, District Bareilly, in lieu of 
Rs. 7,900. The sale-deed provides that the 
vendor would relinquish his €x-proprietary 
rights that would accrue in “sir” and 
“khudkasht” lands on transfer of his pro- 
prietary rights. The vendor undertook to: 
have mutation of names effected in favour 
of the vendee in respect of the land sold 
free from his own exX-proprietary rights, 
By the other deed the vendor assigned 
arrears of rent’ then due to him and a. 
decree against a third person in lieu of 
Rs, 700, The deed provided in clear terms. 
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that Rs. 700 was the consideration of the 
assignment. There ‘is a ‘covenant which 
provides as follows :— 

“ The consideration herein mentioned is agreed to 
be received by the vendor in its entirety .when the 
“sir "and." khudkhast "lands situate in Qura Biran 
(a hamlet within the share sold) are relinquished and 
when, the vendor’s name is expunged in respect 
thereof, The consideration of this deed shall then 
be paid on written acknowledgment of receipt by the 
vendor,” 

The vendor did not relinquish his ex- 
proprietary rights in spite of the covenant 
contained in that behalf in the sale-deed. 
The vendee refused to pay the sum of 
Rs. 700, the consideration of the assignment 
of the arrears of rent and the decree already 
mentioned for which the plaintiff (vendor) 
instituted the suit which has given rise to 
this revision. The defendant ange 
pleaded that the -plaintiff is not entitle 
to receive the sum claimed as he did not 
relinquish ‘his ex-proprietary lands. The 
lower Court held that the stipulation to 
relinquish ex-proprietary rightsis void and 
“the plaintiff is entitled to recover the- sum 
claimed by him. The plaintiffs suit was 
decreed but parties were directed to bear 
their own costs. Revision No. 19 of 1934 has 
been preferred by the defendant who chal- 


-lenges the decree in so far as the plaintiff's 

- z claim has been allowed to prevail. 
‘gion’ No. 257 of 1934 has been filed by the 

. plaintiff in so far as the decree did not 


Revi- 


award costs to him. 
“The learned Advocate for the defendant- 
‘applicant has argued that the time fixed 


for the payment of Rs. 700 is the date ons 


which the plaintiff relinquishes his ex- 


.< ~ proprietary tenancy. He is not entitled to 


recover it so long as he does not relinquish 
his ex-proprietary lands. It is contended 
that the agreement to relinquish is not 
void as might have been the case before 
the present Tenancy Act, III of 1926, was 


`- passed, which, it is said, has introduced 


a. change in this respect. 
Section 20 (2) ands. 21 of the Tenancy 


.. Act II of 1901 provided that an ex-proprie- 


.tary tenant was not competent to transfer 
his holding which was declared to. be 


_. non-transferable. When that Act was in force 


“their Lordships of the Privy Council held in 


Moti Chand v. Ikram Ullah Khan (1) that :. 
<." The Policy of Act II of 1901 is to secure and 
"preserve to a preprietor whose proprietary rights in 
a mahal or in any portion of it are transferred other- 
“wise than by giit or by exchange between co-sharers 
in the mahal a right of occupancy in his “sir” lands, 


. ‘and. in the land which he has cultivated continuously 


(1) 39 Ind.-Cas. 454; 39 A 173;15 A LJ150;5 L 
W 388; 21 M LT 267; 32MLJ 383; 21 OW N66; 
19 Bom, LR 433; 260 Ld 2; 441 4 54(P O), 
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for 12 years at the date of the transfer and “that such 
right of occupancy is by the Act sécured and” pre- 
served tothe proprietor, who becomes by a transfer 
the ex-proprietor, whether he wishes it to be secured 
and preserved to him or not and notwithstanding ány 
agreement to the contrary between him and the 
transferee. The policy of the Act is not to be defeated 
by any ingenious devices, arrangements, or ‘' agree- 
ments between a vendor and a vendee for the relin- 
quishment by the vendor of his “ sir” land or. land 
which he has cultivated continuously for 12. years 
at the date of the transfer; for a reduction of pur- 
{hase money on the vendor's failing or refusing to 
relinquish such lands; or for the vendor being liable 


to a suit for breach of contract on his failing or °~- 
, refusing to relinquish such lands. 


All sach devices, 
arrangements, and agreements are in contravention 


‘of the policy of the Act and are contrary to law and 


are illegal and void, and cannot be enforced by the 
vendee in any Oivil Court or in any Court of 
Revenue.” z 
It is contended that the present Tenane 
Act II of 1926 has introduced a change 
in this respect and that an agreement to 
relinquish an ex-proprietary tenancy is no 


longer void and opposed tothe provisions - 


of the Tenancy Act but is permissible 
within prescibed limits, It may be conced- 
ed that ex-proprietary tenancy can now he 
transferred if it is sanctioned by the 
Assistant Collector in the manner provided 
by s. 15, but in the absence of his sanction 
the transaction is'as void now as. it was 
when Act IL of 1901. was in force. 
tion 15 (1) declares that : 


“ Except as provided in sub-ss (2), (3) and (4), no 
sale of sir or agreement, relinquishment, or other 
transaction having the effect of a surrender,or relin- 
quishment of ex-proprietary rights exeCuted-or carried 
out within six months immediately preceding or 


succeeding a transfer of proprietary rights, shall’ 


affect or detract fromthe rights created by s. 14." 
(Under which. ex-proprietary rights accrue on 
transfer of proprietary rights). 

Sub-ss. (2), (3) and (4) enact rule under which 
a tenant desiring to transfer or relinquish 
his ex-proprietary rights within six months 
preceding or succeeding the transfer of his 
proprietary rights is to apply to the Assistant 
Collector for permission to transfer or 
relinquish his ex-proprietary rights which 
are likely to accrue or have accrued on sale 
of his proprietary rights. The Assistant 


Collector may grant the permission asked . 


for if he is satisfied that the applicant does 
not wholly or mainly depend on agriculture 
for his livelihood, or that the land trans- 
ferred is self-acquired or has been acquired 
within the twenty years last preceding, or 
if there are reasonable grounds for sanc- 
tioning the transaction. Subject to the 
provisions contained in sub-ss. (2), (3) and 
(4),an agreement to relinquish or relinquish- 
ment within six months preceding or succeed- 


ing the transfer of proprietary rights is pro- . 


Sec- 


* 


1934- 


hibited. The validity or otherwise .of such 
agreement or relinquishment made more 
than six months before or after the transfer 
of proprietary rights, need not be considered 
as the agreement in the present case is 
contained in the sale-deed in respect of the 
proprietary right itself and is said to be 
repeated in the contemporaneous deed of 
assignment in respect of arrears of rent. It 
is not disputed that thé sanction of the 
Assistant Collector contemplated by sub- 
rr. (2) and (3) was not obtained. It follows 
that the circumstances in which the in- 
validating part of s. 15, becomes inappli- 
cable do not exist in the present case and 
the agreement to relinquish is calculated 
to defeat the provisions of s. 15 of the 
Tenancy Act III of 1926 and the policy 
underlying that Act. In my opinion the 
considerations emphasised by their Lord- 
ships of the Privy Council in the case 
already referred to are applicable in spite 
of the change introduced by Act III of 
1926 where the sanction provided for by 
sub-ss. (2) and (3) has not been obtained. 
The covenant making the consideration of 
Rs. 700, payable only at the time of relin- 
quishment and not before is void. That 
amount being admittedly the consideration 
of the assignment is clearly recoverable by 
the plaintiff. The time fixed for payment 
may be disregarded. 

In my opinion the view taken by the 
trial Court is perfectly correct. Revision 
No. 19 of 1934 fails and is dismissed with 
costs. 

As regards the plaintiff's revision which 
is in respect of costs only, I do not think 
that any interference is called for. Costs 
were inthe discretion of the lower Court 
and in the exercise of that discretion, the 
lower Court was undoubtedly influenced by 
the fact that the plaintiff did not relinquish 
his ex-proprietary rights as he had agreed 
to do and though a rule of law favours him 
on grounds of public policy, he is not with- 
out moral blame in the matter. Revision 
No. 257 of 1934 is also dismissed with costs. 

D. Revision dismissed. 





PATNA HIGH: COURT 
Civil Appeal No. 62 of 1933 
August 30, 1934 
AGAKWALA AND SAUNDERS, JJ. 
JAGADISH BAHADUR—APPELLANT 


versus 
RAMJI RAM AND anoTHER— 
- RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90—"Sale to be kept under hammer,” meaning 


152—128 & 129 ; 
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of—Sale not started and postponed on advertised 
date—Sale on subsequent date, if to be set aside. 

The phrase “ the saletobe kept under hammer” 
implies that the sale has in fact started. Where 
there is no sale on the date advertised it cannot be 
said to have been postponed and hence sale on some 
future date must be set aside. 

C. A. from an order of the Sub-Judge, 
Patna, dated February 24, 1933. 

Messrs. Tarkeshwar Nath and Mahabir 
Prasad, for the Appellant. 

Messrs. G. S. Sharan Prasad, 
Nandkeolyar, and B. N. Sahay, 
Respondents. 

Agarwala, J.—The appellant, the judg- 
ment-debtor, appeals against an order 
refusing to set aside a sale under O. XXI, 
r. 90. Thesale was fixed for September 
12, 1932. On that date the judgment- 
debtor filed a petition stating that there 
were. mistakes in the calculation of the 
decretal amount. The Court ordered the 
office to check the accounts. By the 
17th the accounts had been checked and 
the Court then ordered the sale to be 
kept “under hammer” until the 19th. 
On the 19th the objections to the accounts - 
were overruled and the sale was ordered 
to proceed. The sale was held on that 
date and the property was purchased, with 
the permission of the Court, by the de- 
eree-holder. 


D. L. 
for the 


The judgment-debtor impugns the sale | : 


on the ground of inadequacy of price and 
on the ground that the sale was held on 
a dateon which it was not advertised. 
With regard to the price the property 
fetched, itis sufficient. to say` that the 
valuation of the property was entered in 
the sale proclamation after contest and 
the sum realized was approximately the 
value given in the sale proclamation. 
The learned Court below has given rea- 
sons for considering that the value is 
not inadequate and I see no reason to 
differ from the view taken by the Court 
below in this matter. But with regard to 
the other point it appears clear that the 
sale must beset aside, There was no 
postponement of the sale on the 12th and 
T see no reason for taking the view 
adopted by the Court below that the sale 
must have been in the circumstances of 
the case “under the hammer” from that 
date. As I understand the phrase “the. 
gale to be kept under hammer” it im- 
plies that the sale has in fact started. It 
is clear inthis case that there was no 
sale on the September 12. I would there- 
fore allow the appeal and set aside the 
order of the Court below. There will be 
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no order for costs. Let the record of the 
case be returned at once and the sale held 
at as early a date as possible. 

Saunders, J.—I agree. 

D. Appeal allowed. 


OUDH CHiEF COURT 
Second Civil Appeal No. 25 of 1933 
September 13, 1934 
Srivastava, Aorta, O. J. AND Txomas, J. 
RADHEY LAL—Puaintirr— APPELLANT 
versus 
Pandit RAM LAL—DEFENDANT— 
RESPONDENT 
Transfer of Property Act (IV of 1889), s, 52—Preli- 
minary decree for sale of plois—Subsequent mortgage 


of plots along with other property to another person 
—S. 52, applicability of. 
be A subsequent mortgage of certain plots along with 

other property to another person after the passing 
of the preliminary decree in favour of the previous 
mortgagee, for the sale of these plots, does not 
affect the previous mortgagee’s right in the mort- 
gaged property, as s, 52, Transfer of Property Act, ap- 
plies to the subsequent mortgage which is acquired 
pendente lite. Lokenath Sahu v. Achitananda Das 
(1), distinguished, [p, 1020, col, 2.] 

< O. A. against the decree of the Sub- 

ordinate Judge, Lucknow, preferred from 
the decree’ passed by: the Munsif, North 
Lucknow, dated November 12, 1932. 

Messrs. M. Wasim and S. C, Das, for the 
Appellant. 

Messrs. L. S. Misra and Girja Saran Lal, 
for the Respondent. 


Judgment.—This is a plaintiff's appeal 
against the judgment and decree of the 
learned Subordinate Judge of Lucknow, 
dated December 2, 1932, upholding the 
decree of the learned Munsif dated Novem- 
ber 13, 1931. 


The plaintifi-appellant brought the suit 
for recovery of mortgage money due on the 
basis of the mortgage deed, dated Janu- 
aly 2, 1930, in his favour. 

Chaudhari Durga Prasad, defendant 
No. 1, was originally the owner of plots 
Nos. 27 and 28, together with the buildings 
adjacent thereto situated on Nadan Mahal 
Road, Lucknow. He mortgaged them to 
Ram Lal, defendant No. 2, on March 19 
1926, for Rs. 1,200, and also executed a deed 
of further charge on January 8 1927, for 
Rs. 200 vide Exs. B-5 and B-6, He again 
executed a mortgage deed for Rs. 400. in 
respect of the plots Nos. 27 and z8, together 
with the buildings standing thereon in 
favour of Shiva Nath Kapoor, on February 13 
1929 vide Ex. 2, He executed a third 
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mortgage deed in favour of Radhe Lal, 


plaintiff-appellant, on January 2, 1930, for 
Rs. 1,400. 

Ram Lal, defendant No. 2, brought a 
suit on the basis of his mortgage on Sep- 
tember 19, 1929, for the recovery of the 
mortgage money due on Exs. B-5 and B-6, 
by sale of the mortgage property. In 
this suit he did not implead Shiv Nath 
Kapoor as defendant who was a subsequent 
mortgagee of a portion of thesame property. 
He obtained a preliminary decree on 
November 12, 1929 (Exs. B-l and B-2) and 
in execution of this decree put the property 
to sale and subsequently purchased it at a 
Court auction on December 16, 1930, 
(Ex. B-19). The sale was confirmed in his 
name on July 8, 1931, objections were filed 
by defendant No. 1, on October 28, 1980, 
and a suit was also brought by his son and 
nephew Exe. B-4, B-8, B-9 and B-10. We 
shall revert to this point Jater. Before the 
sale could take place, Durga Prasad, de- 
fendant No. 1, on January 2, 1930, mort- 
gaged the land and buildings which he had 
already mortgaged to Shiva Nath Kapoor, 
to Radhe Lal, plaintiff, for Rs. 1,400, 
(Ex. 1). By virtue of this deed the plaint- 
iff, according to dihanid made by Durga 
Prasad, defendant No. 1, paid up the entire 
amount to Shiva Nath Kapoor. The plaint- 
iff's case is that-on the basis of his own 
mortgage deed, dated January 2, 1930, he 
is entitled to claim Rs. 1,723-3-6, principal 
and interest till the date of the suit, that 
the mortgaged property be put to sale for 
the recovery of the said amount; that as 
Ram Lal, defendant No. 2, did not implead 
Shiva Nath Kapoor, mortgagee of a portion 
of the property mortgaged to him (Ram Lal), 
the plaintiff, by paying up Shiva Nath 
Kapoor, has acquired his rights by means of 
subrogation and is entitled to redeem the 
defendant No. 2 by paying him Rs. 2,515-8-0 
or any amount which may be found due. 
He further alleged that defendant No. 2, 
is not the mortgagee of the plots and build- 
ings mortgaged to him (plaintiff), and that 
in any case the defendant No. 2 cannot 
escape the liability of paying the entire - 
sum due to the plaintiff if he is allowed to 
redeem him. In the alternative he contended 
that as he had paid up Shiva Nath Kapoor 
he was entitled to a decree for the sum due 
to him by sale of these plots. 

Durga Prasad, defendant No. 1, did not 
enter an appearance and the trial against 
him proceeded ex parte. The defence of 
defendant No. 2 was that the mortgage in 
his favour had merged in the decree and 
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did not subsist and so there was no ques- 
tion of redemption; that the mortgage in 
favour of the plaintiff was obtained pendente 
lite, therefore, the plaintiff could not defeat 
the sale confirmed in his (defendant No. 2’s) 
favour of Durga Prasad’s equity of redemp- 
tion; and that defendant No. 2 was the 
mortgagee of the entire property in suit, 
including plots Nos. 27 and 28, mortgaged 
to the plaintiff. He admitted that the 
plaintiff paid Shiva Nath Kapoor in respect 
of his mortgage but contended that he 
was entitled to redeem Shiva Nath Kapoor 
A the plaintiff under the rule of subroga- 
ion. 

The learned Munsif had appointed a 
Commissioner to prepare a plan of the 
locality showing the disputed plots—it is on 
the record and forms part of the decree. 
The property in dispute which originally 
belonged to defendant No. 1, is shown in 
red colour. 

_ The learned Munsif framed the following 
issues :— 

1. Has plaintiff a right toredeem the de- 
fendant No. 2, as alleged ? 

__2. Was the mortgage in favour of plaint- 
iff effected pendente lite as urged by 
defendant No. 2? If so, its effect? 

3. Was the property in suit mortgaged 
to defendant No. 2, by defendant No. 1, 
under the deeds, dated March 19, 1926, 
and January 8, 1927? If so, to what effect ? 

4. Can defendant No. 2 redeem plaintiff 
by payment of the money paid by the latter 
Na ne Kapur? 

. To what relief, if a i inti 
Ea P ; ny, is plaintiff 

On Issue No, 3, the learned Munsif held 
that the entire land and buildings shown in 
the Commissioner's map which belonged 
to defendant No. 1, were mortgaged to de- 
fendant No. 2, by means of the deeds, 
Exs. B-5 and B-6. He further held that 
the shops on the red portion, Nos. 27 and 
28, on the plan which did not exist in the 
year 1926, passed on to defendant No 2, 
as accession to the mortgaged property. 

On Issues Nos. 1 and 4, the learned 
Munsif held that the plaintif could not 
redeem defendant No. 2, but the latter 
` could redeem the plaintif on payment of 
Rs. 442, which the plaintiff paid to Shiva 
Nath Kapoor when he redeemed his mort- 
gage. 

On Issue No. 2, the finding of the - learned 
Munsif is that as plots Nos. 27 and 28 
were mortgaged to the plaintiff on Janu- 
ary 2, 1930, after the preliminary decree in 
respect of the sale of the same plots along 
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with other property had been passed in 
favour of Ram Lal, defendant No. 2, on 
November 12, 1929, so under s. 52 of the 
Transfer of Property Act, the plaintiff's 
mortgage was obtained pendente lite and 
was, therefore, invalid and not binding on 
defendant No. 2. Inthe end, he decreed the 
plaintiff's claim with costs against defend- 
ant No. 2, only to the extent of Rs. 442, that 
is the amount which was paid by the plaint- 
iff to Shiva Nath Kapoor and dismissed the 
suit in other respects. The defendant 
was ordered to pay this amount within six 
months, 

The plaintiff then appealed to the 
learned Subordinate Judge who upheld 
the decree of the learned Munsif. He 
agreed that plots Nos. 27 and 28 were 
mortgaged by Durga Prasad to Ram Lal, 
respondent, and considering all the facts 
he was of opinion 

“that the doctrine of lis pendens applies fully to 
houses also .which have been constructed on plots 
Nos. 27 and 28”. , 

It is not necessary for us to discuss 
the findings of the Appellate Court on 
different issues as the learned Counsel 
for the. appellant has argued only one 
point before us, and that is, that 5.52 of 
the Transfer of Property Act has no 
application to this case; and the doctrine 
of lis pendens is not applicable to the 
property in suit. 

Section 52 of the Transfer of Property 
Act is as follows :— 

“During the pendency in any Court having 
authority in British India, or established beyond 
the limits of British India by the Governor-General 
in Council, of any suit or proceeding which is 
not collusive and in which any right to immov- 
able property is directly and specifically in question, 
the property cannot be transferred or otherwise dealt 
with by any party to the suit or proceeding so 
as to affect the rights of any other party thereto 
under any decree or order which may be made 
therein, except under the authority of the Court 
and on such terms as it may impose.” 


It is urged that in the suit brought by 
Ram Lal against Durga Prasad on Septem- 
ber 19, 1929, plots Nos. 27 and 28 were 
not directly and specifically in question; 
that nobody by looking at the plaint, 
Ex. B-1, could say that the constructions 
of the plots were directly and specifically 
in issue and that the plaint does not 
give the numbers of the plois and that 
in the body of the plaint the constructions 
are not mentioned. 

The learned Counsel in support of his 
contention relies on the case of Lokenath 
Sahu v. Achitananda Das (1). The sole 


(1) 2 Ind. Cas. 85;15 O L J 391. 
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question for decision in this case, as will 
appear at page 393%, was 

“whether or not misdescripition of the property 
involved in a litigation, is sufficient to render the 
doctrine of lis pendens inapplicable.” 


The property in the mortgage suit of 
the defendant was erroneously described 
as Lakhiraj Bahali land No. 57505, where- 
as the correct number was 
-In the appeal before us, there is no 
question of any misdescription, but we 
have to see whether Ram Lal in his 
plaint had described the property with 
such accuracy as would have put- the 
present appellant on his guard to make 
proper enquiries. There is no doubt that 
at the time when the mortgages in favour 
of the respondent were executed there 
were no constructions on plots Nos. 27 
and 28. In the plaint (Ex. B-l) also 
filed by the respondent, the accessions, 
i. e„ the constructions, were not set 
out. 

But in para. 1 of the plaint, the plaint- 
iff has stated that he is a mortgagee ofa 
pacca two-storied house with land bounded 
as below. The eastern boundary described 
is as follows :— : 

“Wall with an entrance door, the chabutra, 
appertaining to the house, and the public 
road.” Any one looking at the boundary 
given in the plaint can see at once that 
the property in suit extended right up tothe 
public road and we have not the slightest 
doubt that if the plaintiff had taken the 
trouble to make enquiries, he would have 
come io the conclusion that the property 
in dispute wasincluded in the mortgage 
-suit of Ram Lal. We are, therefore, of 
opinion that it is described with suffici- 
ent accuracy to put any one on his 
guard. 


As noted below, Ram Lal obtained a 
Geciee on the basis of his mortgage deeds 
‘against Durga Prasad on November 12, 
1929, and when tne property was put up 
for sale, Durga Prasad filed objections 
(Ex. B-d) on the ground that the property 
was worth Rs. 19,000 and that the eastern 
‘boundary was not correctly descried in 
the sale proclamation. Exhibit B-9 dated 
November 4, 1980, is the order passed on 
-the objections. lt is clear from this order 
that only the price of the property was 
altered to Rs. 10,000 and objections to 
the sale of plots Nos. 27 and 28 were 
withdrawn and a fresh proclamation with 
this amendment was ordered to be issued. 
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Thus Durga Prasad clearly accepted the 
boundary that was given in the sale pro- 
clamation as correct. . 
Ajcdhya Prasad, the son of Durga 
Prasad and Baldeo Prasad, a nephew of 
Durga Prasad, then’ filed a regular suit 
against Ram Lal and also impleaded 
Durga Prasad asa defendant, for declara- 
tion to the effect that the plaintifis were 
the proprietors of the pacca two-storied 
house with shops and land, and that the 
decree obtained by Ram Lal on the 
basis of his mortgage deeds, dated March 
19, 1926, and January 8, 1927, executed by 
Durga Prasad, was inoperative. The suit 
was eventually dismissed on May 18, 193]. 
It is thus clear that it was known to 
these persons that the disputed property 
was included in the mortgage decree of 
Ram Lal. It is also very important to 
note that the present suit was instituted 
on May 19, 1931, that is,. one day after 
the dismissal of the suit brought by Durga 
Prasad’s son and nephew. í 


On July 30, 1931, the learned Counsel 


for the plaintiff made the following state- 


ment in the Court of the learned Munsif 
which is to found at page 13 of the typed 
paper book :— 

“I admit that plaintiff obtained the mortgage 
deed in suit from Durga Prasad while the latter's . 
suit in respect of the same mortgaged property 
was pending as stated in the written state- 
ment,” 


The words “latter's suit” have rather 
loosely been used by the learned Munsif. 
At first sight it would appear that they 
refer to Durga Prasad but we know 
that there was no suit of Durga Prasad 
pending at the time—it was a suit brought 
by Ram Lal .against Durga Prasad, 
and therefore, “the latter’s suit” refers to 


. Ram Lal. 


After considering al the circum- 
stances of the casewe are of opinion that 
the constructions on and plots Nos. 27 and 
28 were directly and specifically in issue in 
the suit filed by Ram Lalonthe basis of his 
mortgage against.the mortgagor, that the 
accessions became part and parcel of the 
original security and that as plots Nos. 27 
and 28 were mortgaged to the plaintiff 
on January 2, 1930, after the preliminary 


- decree in respect of the sale of the same 


plots along with other property had been 
passed:in favour of the respondent on 
November 12, 1929, s. 52 of the Transfer 
of Property Act applies to the plaintiff's 
mortgage which was acquired pendente 
lite and, therefore, it. does not bind defend- 
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ant No. 2, nor in any way affects his- 
rights in the mortgaged property. 

In our opinion the findings of the lower 


Courts on this issue are correct. We 
accordingly dismiss the appeal with 
costs. $ 

D. Appeal dismissed. 





PATNA HIGH COURT 
Jury Reference No. 7 of 1934 
July 19, 1934 
MoHAMMAD Noor AND Lusy, JJ. 
EMPEROR— PROoSEOU1OR 
VETSUS 
SUAR GOLA—Accuszp 

Evidence Act (I of 1872), 5. 154—Diseretion under 
Exercise of—Sufficient reason, necessity of— Crimi- 
nal Procedure Code (Act V of 1898), s. 307—Refer- 
ence under—Whole evidence to be considered —Weight 
to be given to jury's opinion— Prosecution case based 
on evidence of one witness—Contradictions—Jury's 
right to weigh discrepancies—Mazim, fatetur facinus 
qui judicium fugitis, if applies in India. 

The discretion allowed by 8. 154, Evidence Act, 
should not be exercised without sufficiént reason, 
and the reason should be stated, because by offer- 
ing a witness, a party is held to recommend him as 
worthy of credence, and so itis not in general open 
to him to test the witness’s credit or impeach his 
truthfulness. [p. 1022, ool. 2; p. 1023, col. 1.] 

On a reference under s. 307, Criminal Procedure 
Coda, the High Court is to consider the whole of the 
evidence and to give due weight tothe opinion of 
the Judge and also to the opinion of the jury. [p. 
1023, col. 1.] : 

Where the prosecution bared its case solely on the 
evidence of one eye-witness and there were some 
contradictions and discrepanciesin the evidence and 
as the Judge did not question the foreman of the 
jury in order to ascertain the reason for the verdict of 
‘not guilty’, it was not clear whether the jury 
disbelieved the whole of the prosecution story or that 
there was only some doubt as to accepting the un- 
corroborated evidence of the only witness : 

Held, thatthe jurymen had a right to weigh those 
contradictions and discrepancies ; and if they felt 
that the one witness's evidence alone was not sufficient 
to supporta conviction, they acted quite rightly in 
returning the verdict of “not guilty” and that there 
was nothing to show that the verdict was patently 
wrong or in defiance of the probabilities of the case, 

The old maxim “ fatetur facinus qui judicium 
fugitis” is not tobe applied in India. Ahmadv. 
Emperor (1), referred to. [p. 1022, col. 2,] 

Jury Ref. from an order of the Additional 
Sessions Judge, Patna, dated March 28, 
and April 7, 1934. 

The Assistant Government : Advocate, 
for the Reference. f 

Luby, J.—This is a reference under 
s. 307, Criminal Procedure Code, by the 
Additional Sessions Judge of Patna, regard- 
ing the unanimous verdict of “not guilty" 
given by a jury in Sessions Trial No.9 of 
1934, (“King-Hmperor v. Suar Gola) 
accused under ss 436, Penal Oode.” 
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The charge framed against Suar Goala 
was under s. 436, Penal Code, that on 


November 3, 1933, at Painathi, P. 8. Maner, 
he committed mischief by fire intend- 
ing to cause the destruction of a tari 
shop belonging to Dalchand Pasi. The 


. offence was said to have been -committed 


4 pahars after sunset. 

There was only one eye-witness, Jhapsi 
Dusadh. Heclaimed to have seen Suar 
setting fire to the hut, to have pursued 
Suar for about half-a-mile, and to have 
caught Suar in a field containing _Masuria 
Jinora crop with the assistance of Ram- 
chander Dusadh. Itis alleged that, after 
capturing Suar they took him to the land- 
lord, who lent a rope for tying the prisoner 
and told them to take Suar to the Police 
Station. Then-they went to the Police 
Station, picking up the chaukidar Ram- 
kishun on the way. Atthe Police Station 
a Police Constable told them. to guard the 
prisoner for the rest of the night because 
he did-not like to rouse the Sub-Inspector 
at l AM. While waiting at the Police 
Station they fell asleep and Suar made 
good his escape. Next morning ati 5-30 
a.M., the complainant Dalehand lodged a 
‘first information report” and investiga- 
tion was started. Suar was not to be 
found, though proclamation and warrant 
of attachment were issued against him. 
After the Magistrate had been recording 
evidence under s. 512, Oivil Procedure 
Code, Suar surrendered in Court on January 
9, 1934. f 

The case was supported in Court by -the 
evidence of Dalchand, complainant, J hapsi 
and Ramchander and certain other vil- 
lagers who claimed to have seen Suar in: 
custody. The landlord deposed that Suar - 
was brought to him at about 10 Pr. m., and - 
was charged with arson. The chaukidar 
deposed that he went with Suar Dusadh. 
and others tothe Police Station that night. 
But the constable did not support the 
prosecution case, and averred that he did 
not see Suar or any ofthe villagers at 
the Police Station till the early morning. 

Accused Suar pleaded not guilty and 
said that the case was false and concocted 
on account of previous enmity. When 
asked about the enmity he said that. it 
arose out of damage done byhis cattle to 
the crops ofthe prosecution witnesses. As 
regards the alleged absconding, he said that 
he had gone to Gaya and then to Purulia 
in order to sell a cow. Two defence witnes- 
ses—both Goalas of another village in an- 
other thana—deposed that . they went 
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together to Gaya: Suar joined them on 
way and subsequently proceeded with one 
ofthem to Purulia and stayed one and-a- 
half months there. The learned Additional 
Sessions Judge has referred the case to 
this Court on the ground that the verdict 
of the jury is perverse and that a refere- 
nce is necessary for the ends of justice. 
His reasons for making the reference are 
as follows; 

“There isno reason why the prosecution witnesses 
would give false evidence against the accused. And 
when the evidence is believed that the accused was 
chased, caught and taken to the’ thana his presence 
at the time and place of occurrence at night away from 
hisown village Kandhauliin the neighbourhood of 
Painathi together with his flight is a circumstance 
which apart from the evidence of the eye-witness 
Jhapsi Dusadh strongly points to his guilt. To this 
is to be added the circumstance that he was abscond- 
ing for about two months anda quarter. All these 


taken together leave no doubt that the accused set 
fire to the shop. 


The jurors have perhaps attached undue weight 
to the minor contradictions and to the denial of the 
constable’ Ram Chhabila Thakur (P. W. 14), that he 
saw the accused and the chaukidar and his party 
at the thana at night before 4 a. wm. and” tothe 
statement of the chaukidar in his cross-examination 
that he was in village Painathiat 19 toll p. m on 
the night of the occurrence. The constable appears 
to have made this denial falsely in order to save 
himself from punishment for not awakening the 
Sub-Inspector as soon as the chaukidar reached the 
thana with the accused, Andthe chaukidar appears 
to have made the statement falsely in order to save 
himself from responsibility for not going his round 
of duty in the village.” 

As I have mentioned above, there is only 
one witness who professes to have been an 
eye-witness of the arson. So if that witness 
(Jhapsi) is not believed, all the rest of the 
evidence goes for nothing. Itis not be- 
yond the bounds of possibility that Jhapsi 
may have madea bona fide mistake in 
seizing npon Suar Goala as the culprit, It 
is in evidence that he saw the commission 
of arson from some distance and pursued 
his man for about half-a-mile across 
country through crop. He must have lost 
sight of the fugitive every now and then. 
And if at any time he and Ramchander 
lost sight of the fugitive while passing 
through any thick crop, they might make 
the mistake of catching some innocent 
passer by asthe culprit when they emerged 
from the other side. Suar’s presence is 
considered by the learned Judgeto be a 
circumstance strongly pointing to Suar’s 
guilt. But this isnot a fair conclusion. 
Suar's village is only a mile, away from 
Painathi,and the hour was not very late. 
He might have been out in the fields at 
that hour for some quite innocent purpose. 
And if Suar was chased after being mis- 
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taken for the real culprit, he would natu- 
rally try to run away and no adverse 
conclusion can be drawn from his attempt- 
ed flight. Then the learned Judge has 
thought that absconding for about two 
months and a quarter is another circums- 
tance pointing strongly to Suar’s guilt. 
One must agree that Suar’s story of having 
gone so far afield as Gaya and Purulia 
in order to sell a cow does not carry con- 
viction, But even if it be held that Suar 
absconded in order to escape arrest, that 
should not be counted against him because 
it has been held that the old maxim 
fatetur facinus qui judicium fugitis is not 
to be applied in India: vide the ruling 
found at Ahmad v Emperor (1). 

Then the learned Judge has suggested 
that the jurors have attached undue weight to 
minor contradictions. The Judge told the jury 
that in his opinion the contradictions were 
insignificant, But apparently the jurymen 
preferred to rely upon their own judgment 
in this matter. And I am not prepared 
to say that they were wrong. There are 
some curious contradictions and discre- 
pancies in the evidence which seem to 
indicate that the whole truth was not 
placed before the Oourt. Thus Somaru 
Pasi, P. W. No. 3, deposed that Suar had 
never drunk toddy in his shop before that 
day, but Hunja Gopa, F. W. No. 7, deposed 
that heand Suar had drunk toddy together 
in Dalchand’s shop on several previous 
occasions. Then the landlord, P. W. No. 12 
deposed’that he had never seen Suar before 
the night of occurrence, but Somaru de- 
posed that Suar used tobe the cartman of 
his (Somaru s) landlord. 


The police constable was not examined 
for the prosecution but only tendered; 
after the cross-examination had begun the 
Public Prosecutor wanted to declare the 
witness hostile and to cross-examine him, 
and this was permitted. This procedure 
was somewhat unusual. It did not trans- 
pire what statement had been made by the 
constable tothe investigating Sub-Inspector 
so the justification for declaring the witness 
hostile is not apparent. Nor has the 
learned Judge given any reason for the 
grant of this indulgence. The discretion 
allowed by s. 154, Evidence Act should 
not be exercised without sufficient reason, 
and the reason should be stated, because 


“by offering a witness a party is held to recommend 
him as worthy of credence, and so it is not in 


(1) 27 Ind. Oas, 219; AIR 1915 Lah. 106; 16 Cr. 
LJ 155; 4 PLR 1915; 2 P W R1915 Or, 
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general open to him to test the witness's credit or 
impeach his truthfulness ” 

On a reference under s. 307, Criminal 
Procedure Code, this Court is to consider 
the whole of the evidence and to give due 
weight to the opinion of the Judge and 
also to the opinion of the jury. The present 
case isa very simple one and everything 
depends upon the question whether the 
evidence of the solitary eye-witness Jhapsi, 
is to be believed ornot. This was a 
question which the jurymen were fully 
qualified to decide andinthe absence of 
any complications there was nothing to 
prevent them from deciding it correctly. 
The learned Judge did not put any ques- 
tions to the foreman with a view toascer- 
taining the reasons for the verdict, ashe 
might have done [vide the ruling found at 
Emperor v. Surnamoyee Biswas (2)]. So we 
do not know whether the jurymen dis- 
believed the whole story of the arrest and 
escape, or only felt some doubt in accepting 
Jhapsi's uncorroborated evidence. 

AsI have endeavoured to show, there 
were certain curious contradictions and 
discrepancies in the evidence adduced for 
the prosecution. The jurymen had a right 
to weigh those contradictions and dis- 
crepancies, and if they felt that Jhapsi’s 
evidence alone was not sufficient to 
support a conviction, they acted quite 
rightly in returning the verdict of “mot 
guilty.” 

In my opinion there is nothing to show 
that the verdict is perverse or patently 
wrong or indefiance of the probabilities 
ofthe case. So I do not consider that there 
is any sufficient ground for setting it aside. 
I would, therefore, reject the reference and 
acquit Suar Golaon the charge framed 
under s. 436, Penal Code. 

Mohammad Noor, J.—I agree. 

Reference rejected. 


N. 
(2 21 Ind. Oas, 900; A I R 1914 Oal. 65: 14 Or, LJ 


660; 41 O 621, 


LAHORE HIGH COURT 
Civil Revision Petition No. 263 of 1934 
October 9, 1934 
ABDUL RASHID, J. 
SHEO KARAN AND oTHERS—DEFENDANSS 
— PRTITIONERS 
versus 
KANBAYA AND OTHERS —PLAINTIFFS—- 


RESPONDENTS 
Arbitration—Arbitrator, if can abdicate his rights 
in favour of third party—Arbitrator undertaking to 
be bound by decision of certain persons—Illegality 
of arbitrator's action-eAward holding clearly that 
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suit should be dismissed—Court remitting award to 
arbitrator for re-consideration—Court, if acts without 
jurisdiction—Civil Procedure Code (Act V of 1908), 
Sch II, para. 14. 

An arbitrator cannot abdicate his functions in 
favour of a third party. If the parties desire the 
arbitrator to take the opinion of certain persons, he 
can doso but heacts illegally when he undertakes 
to be bound by their decision and to give his award 
in accordance with their wishes. 

When an arbitrator has clearly held that the 
plaintiff's suit should be dismissed and that they 
should be directed to sue for partition, the Oourt will 
be wholly acting without jurisdiction in remitting 
the award to the arbitrator for re-consideration, 

C. R. P. for revision of the decree of the 
Additional Subordinate Judge, Fourth 
Class, Jhajjar, District Rohtak, dated 
November 23, 1933. 

Mr. Fakir Chand Mitai, for the Petition- 
er. 

Mr. Nawal Kishore, for the Respondent. 

Judgment.—Civil Revisions Nos. 263, 
264, 265, 266 and 267 of 1934 are connect- 
ed and can be conveniently disposed of 
by one judgment. They arise out of five 
suits instituted by the plaintiffs, the pro- 
prietors of Mauza Kultana, against the 
defendants who are also proprietors of 
the same village. The defendants encroach- 
ed upon certain shamilat land and brought 
it under their exclusive use, and the 
prayers in the present suits were that the 
exclusive possession of the defendants be 
removed and they berestrained from build- 
ing any structure over the shamilat land. 

All the above-mentioned suits were 
referred to arbitration. The arbitrator 
delivered his first award on February 17, 
1934, His award was that the suits should 
be dismissed, and that the plaintiffs should 
be ordered to apply to the Revenue Autho- 
rities for partition of the shamélat land. 
He submitted one joint award in all the 
suits referred to arbitration. The Court 
remitted this award to the arbitrator for 
re-consideration. On May 20, the arbitrator 
re-started his inquiry and, on the June 4, 
summoned the parties to his village named 
Dighal. The parties madea statement to 
the effect thatthe matter should be decided 
by the panchayat of Dighal and that the 
arbitrator should give his decision in ac- 
cordance withthe wishes of the panchayat. 
After obtaining the opinion of the pan- 
chayat, the arbitrator gave an award on 
the same day to the effect that the plaint- 
iffs be granted a decree in all the suits 
and that the parties be made to bear their 
own costs. The defendants filed objections 
against this award. Their objections hav- 
ing been dismissed by the lower Court, 
decrees in accordance with the terms of 
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the award were passed in all the suits. 
Against these decrees the defendants have 
preferred five petitions for revision to this 
Court, as mentioned above. 


It was admitted by the learned Counsel . 


for the respondents that none of the grounds 
mentioned in para. 14 of Sch. IL of the 
Civil Procedure Code for remitting the 
award, existed in the present case. It is 
clear, therefore, that the trial Court had 
no jurisdiction fo remit the award dated 
February 17, 1933. The arbitrator had 
clearly held that the suits of the plaintiffs 
should be dismissed and that they should 
be directed to sue for partition. In these 
circumstances, the trial Court acted wholly 
without jurisdiction in remitting the award 
to the arbitrator for re-consideration. . 

It is well established that an arbitrator 
cannot abdicate his functions in favour 
of a third party. If the parties desired the 
arbitrator to take the opinion of the mem- 
bers of the panchayat of Dhighal, he could 
do so, but he acted illegally when he 
undertook to be bound by the decision of 
the panchayat, and to give his award in 
accordance with the wishes of the pan- 
chayat. - 

For the reasons given above, I accept 
these petitions for revision, set aside the 
decrees of the Court below, dated Novem- 
ber 23, 1933, and remand all the cases 
under s. 151 of the Civil Procedure Code, 
for re-decision in accordance with law. The 
respondents shall pay the costs of the peti- 
tioners in each case. 

N. Petitions accepted. 





PATNA HIGH COURT 
Civil Appeal No. 304 of 1933 
August 8, 1934. 
COURTNEY-TERRELL, C., J, AND Lousy, J. 
DHANPAL MADRASI~ APPELLANT 


versus 
SUPERINTENDENT or COLLIERIES— 
f RESPONDENT. 

Workmen's Compensation Act (VIII of 1923),s, 3 
—Permanent partial disablement—Claim for com- 
pensation—Negligence of employer and employee, 
af groper test—Nature of proof—Work within scope 
of employment—Exemption under proviso to s. 3 to 
be proved by employer—Medical estimate of dis- 
ablement—Compensation, how to be calculated, 

When a workman claims compensation on the 

- ground of permanent partial disablement due to 
fracture caused by the falling of roof, negligence 
either onthe part ofthe employer or the employed 
is not the criterion tobe employed. The question 
is firstly, whether the workman at the time of 
the injury was working within the scope of his 
employment, and, secondly, if so, whether the em- 
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ployer has proved that he is exempted from 
paying compensation because of the provisos to 8, 3, 
Workmen's Compensation Act. The employer will 
only escape liability if he can satisfy the provisos 
ins. 3. : 

When the disability is 
at 20 per cent., compensation alsc should be awarded 
at 20 per cent. of the total earning capacity. 


C. A. from the original order of the Deputy 
Commissioner, Hazaribagh, dated Septem- 
ber 15, 1933. 


Mr. Bankin Chandra De, for the Ap- 
pellant. l 
Messrs. Baldeo Sahai and C. P. Sinha, 


for the Respondent. 


Courtney-Terrell, C. J.—This an is ap- 
peal from a decision of the Deputy Com- 
missioner of Hazaribagh, who is also Com- 
missioner under the Workmen’s Compensa- 
tion Act, sitting at Hazaribagh, in which 
he dealt with the claim of one Dhanpal 
Madrasi, a mistri engaged in Jarangdih 
colliery. This man claimed compensation 
on the ground of permanent partial disable- 
ment due to fracture of right tibia and 
fibula caused by the falling of roof. 
Negligence either on the part of the 
employer or the employed is not the 
criterion to be employed. The question 
is firstly, whether the workman at the 
time of the injury was working within 


the scope of his employment, and secondly, 


if so, whether the employer has proved 
that he is exempted from paying com- 
pensation because of the provisosto s. 3. 
The facts are as follows: 

The mistri was employed at the time 
in attending to the timbering of the roof. 
That involved the setting up of timber 
together with its appropriate capping for 
the purpose of resisting the pressure of 
the roof, and moreover, involved the opera- 
tion of removing such existing timber as 
is rendered unnecessary by the erection 
of the fresh timber. The claimant stated 
in his evidence that he*had been directed 
toremove a certain piece of timber, which 
was supporting the roof, and he says he 
was told that it was in the way of some 
tram line. The evidence as to whether 
the timber in question was or was not in 
the way of the tram line appears to be 
doubtful. There was an overseer named 
Ulfat Khan, who had twenty years’ ex- 
perience in the colliery and whose duty 
was to supervise the operations that were 
going on in this gallery. This man states 
that there were temporary props in the 
gallery and that new timbering was being 
put in. The claimant hdd said that he 


estimated medically’ 


y 


ad 
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had been instructed by this witness to 
remove the old timber; that he had protested, 
because, as he said, the roof was in a 
dangerous condition; that he had been 
expressly ordered by the Sardar, Ulfat 


Khan, to remove the timber and was 
threatened, if he refused, with loss of 
employment. This order of threat Ulfat 


Khan denies. The finding of the Commis- 
sioner is that the story of the complainant, 
that he removed the piece of old timber 
at the express instruction of Ulfat Khan, 
andin responseto a threat by Ulfat Khan, 
that if he did not do so he might lose 
his employment, is not true. But the 
Commissioner does noi find either that 
the applicant had received any order not 
to remove the timber, or that the applicant 
is not speaking the truth when he says 
that he had removed the timber at Ulfat 
Khan's direction. All that is found by 
the Commissioner is that the story of the 
threat, the story of the protest by the 
applicant, and the story that the timber 
was remcved as a consequence of that 
threat under that protest is not true. 

It is further to be noticed that the 
evidence shows that the colliery had got, 
ab a place some 400 feet away from the 
place where the accident happened, a set 
of chains for the purpose of removing 
dangerous timber, so that if on the removal 
of the timber the roof were to fall, the 
workman would be ata distance from the 
place where the roof would fall. It is 
not shown, however, that ‘such chains were 
known by the workmen to have been 
available in the sense that they were 
habitually used, nor is it shown that the 
chains had been in use on this day at 
any particular place. It is true that Ulfat 
Khan did say that they were commonly 
used, But on cross-examination of the 
applicant no case was put to him of the 
practical use of those chains for removing 
the timber, nor was it known that the 
-chains were in use on that particular 
occasion and that he had neglected the 
use of such chains in this particular case. 
The provisions of s. 3 are like those of 
the corresponding section of the English 
Act, and the law here is the same as it 
is in England. The employer will only 
escape liability if he can satisfy the 
provisos in s. 3 and the only provisos 
which it is said protect the employer in 
this case, are those contained in sub-paras. 
(ii) and (iii). It is said, secondly, that 
in this case there was wilful disobedience 
of the workman “to an order expressly 
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given, or to a rule expressly framed, for 
the purpose of securing the safety of 
workmen. 

It cannot be pretended that in this case 


‘there was any wilful disobedience of the 


workman to any order expressly given. 
“An order expressly given” refers to the 
circumstances surrounding the particular 
occurrence. It is not pretended that any 
such order was given, for in this case it 
is admitted, first of all, by Ulfat Khan 
that he was not near the place at the 
time of the occurrence or for a considerable 
time beforehand, that he had left the place 
and did not superintend the operations at 
all. Further, although the company have 
said, and it is admitted by the applicant, ` 
that the general scheme of operation was 
under the control of an European overman, 
that overman was not called by the company. 
His evidence would have been of the 
utmost value, but he was not called by the 
company for the assistance of the Court. 
Tt is said that there is a rule about the 
removal of timber by means of chains, 
but no such rule has been proved and 
from the fact that, notwithstanding the 
supervision of Ulfat Khan and the overman, 
the chains for the purpose of removal of 
these timbers were at a place 400 feet 
away, such a ‘contention was impossible. 
It cannot be held that the workman work- 
ing under general supervision in those 
circumstances had wilfully disregarded 
either an express order or rule or a safety 
device, which he knew to have been 
provided for the purpose of securing his 
safety in the course ofa particular opera- 
tion in which he was engaged. 

It cannot be seriously argued in this 
case that the operation of removing these 
props in the circumstances was outside 
the scheme of the employee. Therefore, 
in my opinion, the view of the learned 
Commissioner is erroneous. A.’ consistent 
course of cases in England, which govern 
the application of the law here in this 
matter, show ‘that in order to enable the 
employer to escape liability he must quite 
definitely prove that the provisos to section 
3 do in fact apply to the circumstances 
of this case. From the findings of the 
Commissioner, in my opinion, the company 
has failed to discharge that onus, and the ` 
applicant is entitled to recover compensa- 
tion. The facts of the injury are simple. 
The bones were fractured and have united. 
There has been an overlapping, as is 
not uncommon in such cases. The muscles 
are wasted. The workman has become 
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permanently lame. Although it is difficult 
to say at the present time to what precise 
extent his permanent disablement would 
extend, yet nevertheless the fact that he is 
permanently partially disabled was clearly 
established and the medical estimate of 
20 per cent. is, in my opinion, not un- 
reasonable in the circumstances and I 
would apply that estimate. It is quite 
unnecessary, we having all the evidence 
before us, to send the case back to the 
Commissioner for the purpose of making 
the estimate. That would only prolong 
the proceedings infinitely and put the 
parties to entirely unnecessary expense. 
Tt is agreed that on the basis of 20 per 
cent. of his total earning capacity the 
amount payable to the claimant will be 
Rs. 252. From this sum will have to be 
deducted the amount of Rs. 38, what is 
agreed has already been paid, on account, 
by the employer to the claimant. The ap- 
pellant will get costs from the respondent 
on Rs, 2u. 

Luby, J.—I agree. 

N, Appeal allowed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 29-B of 1931 
August 22, 1934 
Nryoer, A. J.O. 
HIRALAL CHAMPA LAL MARWADI— 
PLAINTIFF—APPELLANT 
_ versus 
FATTEHCHAND PARMANAND AND 
OTAERS— DEFENDANTS— RESPONDENTS, 
Provincial Insolvency Act (V of 1920), ss. 28, 4— 
Insolvency of Hindu father—Sale of son's shares 
prior to adjudication—Right of Receiver to ask for 
annulment of sale of son's share—Remedy of Receiver. 
As the Hindu father’s power of disposition vests in 
the Receiver on insolvency of the father, the Receiver 
is entitled to seize the sons’ shares and also the right to 
ask for annulment of the sale of the sons’ shares, 
The Receiver's remedy lies in the Insolvency Court 
and not in the ordinary Civil Court Sat Narain v. 
Behari (1) and Anand Prakash v. Narain Das (3), 


relied on. 

S. ©. A from the decree of 
the Additional District Judge, Amraoti, 
dated November 21, 1930. 

Messrs. R. N. Padhaye and M. R. Bobde, 
for the Appellant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Respondent. 

Judgment.—This appeal arises from a 
suit filed by the appellant as a credit- 
or to seek a declaration under s. 53, 
, Transfer of Property Act, that the sale- 
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deed dated June 3, 1926,in so far as it 
affected the shares of defendants Nos. 2 
and 3, Badri and nadhakisan, was bogus 
and fraudulent intended to defeat and de- 
lay his claim. The defendants raised a 
preliminary objection that having regard 
to the provisions of s. 28, Provincial Tn- 
solvency Act, the suit was not maintain- 
able. This plea prevailed in both the Courts 
below with the result that the suit has 
been dismissed. The plaintiff has there- 
fore prefered this appeal. At the back- 
ground of the suit there are certain facts 
which must be stated for the proper ap- 
preciation of the point at issue. Badri and 
Radhakisan with their father Onkar form- 
ed a Hindu joint family. Onkar having 
run into debts beyond his capacity to pay, 
was dragged by his creditors into the 
Insolvency Court and was adjudged an in- 
solvent. It was discovered that on June 
3, 1926, he had in conjunction with his 
two sons transferred the joint family pro- 


‘perty to Fatehchand, defendant-respond- 


ant No.1,and the Receiver got the sale 
annulled under s. 53, Provincial Insol- 
vency Act, so far as the one-third share 
of the insolvent was concerned. The sons 
not having been adjudicated insolvents 
the sale in respect of their two-thirds share 
was left intact. It is for the purpose of 
annulling the sale in respect of the 
shares of Badri and MRadhakisan that the 
present action is brought by the creditor. 
The question for determination is whether 
the sale of two-thirds share of the sons 
could be annulled only by the Receiver 
under any provision of the Insolvency Act 
or itis open to the creditors to set it aside 
under s. 53, Transfer of Property Act, 
in an ordinary Civil Court. In other words, 
whether the Insolvency Court has exclusive 
jurisdiction in this matter. It is urged on 
behalf of the appellant that having regard 
to the law enunciated in Sat Narain v. 
Behari (1) and followed in Kanhaiyalal v. 
Dablia Bari (2), the insolvency of the 
father does not result in vesting the pro- 
perty of the members of the joint family 
in the Receiver, and that in so far as the 
father's right to dispose of his sons’ shares for 
his just debts vested in the Receiver that 
power can no longer be exercised as the 
shares were already sold. On this ground 


(1) 84 Ind. Cas. 883, AIR 1925 P O 18; 52 IA 
22; 6 Lah, 1;47 M LJ 857; 100 & A LU R 18332 
(1925) M W N 1;23 AL J85; LR6APO1;26 P 
LR 81: 27 Bom. L R 135; 21 L W 375; 1 Lah. Oas 
500; 1 O W N 916; 29 O WN 797 (P O). ; 

(2) 143 Ind. Oas. 769; AIR 1933 Nag. 150; 29 N 
L R 159; Ind. Ruh (1933) Nag. 187. 
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it is contended that the creditors alone had 
the right to bring a suit for setting aside 
the sale unders.53, Transfer of Property 
Act. It appears to me immaterial, while 
judging as to the extent of property that 
vests in the Receiver, whether the property 
is owned and possessed by the insolvent 
at the time of adjudication or ostensibly 
transferred to others. 

If the Receiver can under s. 53, Pro- 
vincial Insolvency Act, ask for annulment 
of a sale made bythe insolvent of his own 
property which but for the sale would 
vest in the Receiver, I do not see any 
. reason why it should not be open tothe 
Receiver, by virtue of the power of dispos- 
ing of the sons’ shares that vest in him 
consequent on the insolvency of the father, 
to ask forannulment of a sale already 
effected by the sons. The true test appears 
_ to me to be: were the sons’ shares, if there 
had been no transfer, capable of being 
seized and sold for the father’s debts which 
are proved to be binding on the sons ?. On 
the authority of Sat Narain v. Behari (1) 
it must be heldthat the Receiver has that 
power. In Anand Prakash v. Narain 
Das (3), it was ruled by Full Bench of 


the Allahabad High Court that it is open: 


to the Receiver to seize the sons’ shares 
and sell them in order to satisfy the debts 
of the father. If by virtue of the father’s 
power of disposition vesting in the Receiver, 
he i8 entitled to seizethe sons’ shares, the 
conclusion is inevitable that he has also 
the right to ask for annulment of the sale 
of the sons’ shares. The next question that 
arises is whether the remedy of the Re- 
ceiver lies in the Insolvency Court or in the 
ordinary Civil Court. I think that his 
remedy lies only inthe Insolvency Court 
which under s.4, Provincial Insolvency 
Act, has full power to decide all questions 
whether of title or priority or of any na- 
ture whatsoever which may incidentally 
arise and the Court may deem it expedient or 
necessary to decide for the purpose of 
making a complete distribution of the 
` insolvent’s property. 

The Insolvency Court hasto give re- 
lief to the creditors of the father and 
in doing soit has necessarily to deter- 
mine the character of the debts in order 
to decide whether the sons’ shares in 
the joint family property are liable to be sold 
or not. If the debts are held to be bind- 
ing on the sons, then although the sons’ share 
may not actually vest in the Receiver, 


(3) 185 Ind: Oas. 119;,A I R 1931 All. 162; 53 A, 
239; (1931) A L J 122; Ind, Rul, (1982) All. 7. 
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he would be entitled to exercise his 
power to dispose of the sons’ shares, and 
thus collect all the available asstes of the 
insolvent for the purpose of liquidating 
his debts. The sons’shares are liable to 
be treated as forming part ot the assets 
available for distribution among the 
creditors subject to the condition that the 
father’s debts are proved to be binding 
on the sons. It will thus appear that 
while the father's shares in the property 
directly vests in the Receiver, the vesting 
for the purpose of disposal of the sons’ 
shares is contingent upon proof of the 
debts incurred by the father being 
free from the taint of illegality and 
immorality. In either case it is 
the Receiver alone who can, under 
the law, deal with the entire joint family 
property. Section 28 (2), Provincial Insol- 
vency Act, vests the insolvent’s property in 
the Court ora Receiver and the creditors 
are debarred from commencing any suit to 
recover any debt provable under the Act, 
or to seek any remedy against the pro- 
perty in respect of such a debt. 

On a literal and narrow interpreta- 
tion of the word “property” there is un- 
doubtedly much cogency in the argument: 
that asthe sons’ shares do not vest in the 
Receiver there is nothing to preclude the 
creditors from bringing an action in res- 
pect ofthem. But such an interpretation 
would be repugnant to the underlying 
principle and the whole scheme of the In- 
solvency Act which creates a special jur- 
isdiction in the form of an Insolvency 
Court and endows it with powers of rea- 
lizing all assets actually or potentially 
owned by the insolvent. That interpreta- 
tion does not take into account the ampli- 
tudeof the definition of “property” as 


contained ins. 2 (d). The term pro- 
perty includes any property over 
which or the profits of which any 


person has a disposing power which he may 
exercise for his own’ benefit. Since a 
Hindu father has power to dispose of his 
son’s interest to discharge the debts (not 
heing immoral or illegal) borrowed by him, 
ihe son’s share must in point of law be 
treated as being the property of the 
jather. It is thus apparent that the only 
person who can take steps to annul the 
sale of the sons’ shares is the Receiver 
whose remedy lies under s. 4, Provincial 
Insolvency Act. The suit was therefore 
rightly thrown aa The appeal is dis- 
missed with costa. 
N. Appeal dismissed. 
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; LAHORE HIGH COURT ; 
Miscellaneous First Civil Appeal No. 367 
of 1934 : 
October 8, 1934 
Jat Lab, J. 
Mr. ATA-UL-HAQ, OFFICIAL 
RECEIVER, SIMLA—AÅPPELLANT 


. ; Versus 
Rai Sahib Mehta GHANAYA LAL 
AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. KAI, 
rr. 58, 63—Application for  attachment—Decree- 
holder alleging land to be judgment-debtor's ~Court, 
af can decline to attachon ground of mutation in 
another's name—Absence of ostensible owner. 

A decree-holder seeking an attachment of his judg- 
ment-debtor's property must allege that the property 
that he seeks to attach in execution of his decree 
belongs to his judgment-debtor and prima facie at 
the time of ordering the attachment the Court ordi- 
narily must accept the statement of the decree-holder 
and if the decree-holder makes a false statement 
intentionally he incurs certain penalties. It would 
be anamolous if at this stage,in the absenceof the 
real contending party,the Court wereto makean 
enquiry as to the title to the property and thus anti- 
cipate proceedings under O. XXI, r. 58. This is 
never intended by the law. When the decree-holder 
represents that the land sought to be ‘attached 
belongs to the judgment-debtor, the Court should 
attach it leaving it to the person who might claim 
to bethe owner ofthe land to file objections under 
O. XXI, r, 58, Oivil Procedure Code. The decree- 
holder is entitled to an order of attachment and if he 
illegally attaches the property ofa third person he 
incurs the risk of paying his costs and possibly his 
damages. That is a sufficient guarantee against a 
frivolous application by the decree-holder. The 
Court cannot decline to attach the lend on the 
ground that mutation has been effected in the revenue 
records in favour of a third person and, therefore, 
the title does not vest in the judgment-debtor, 
especially when there is no objection by the osten- 
sible owner of the property. 

Mis. F. O. A. from an order of the Senior 
Subordinate Judge, Dharamsala, District 
Kangra, dated December 1, 1933. 

Mr. Kishan Dayal, for the Appellant. 

Mr. M. C. Mahajan, for the Respondents. 

Judgment.—In 1926 the decree-holder 
applied for the attachment of some land 
alleged to belong to the judgment-debtor. It 
appears that shortly before the application 
the land had been transferred by the 
judgment-debtor to another person and 
mutation effected in the revenue records 
accordingly. The decree-holder alleged 
that the real owner was the judgment- 
debtor and the transfer was a benami 
transaction effected in order to defeat the 
creditors. For some reason or other the 
proceedings dragged on till 1933. In 1933 
the decree-holder again repeated his prayer 
to attach the land. The Senior Subordi- 
nate Judge has declined to attach the land 
on the ground that mutation has been effect- 
ed in the revenue records in favour of a 
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third person and, therefore, the title does 
not vest in the judgment-debtor. This 
order the Senior Subordinate Judge passed 
without any objection by the ostensible 
owner of the property, that is, the person in 
whose name the land has now been mutated, 

On this appeal, in my opinion, it is rightly 
contended that on the representation of and 
on the facts alleged by the decree-holder 
that the land belongs to the judgment- 
debtor the Court should have attached it 
leaving it to the person who might claim 
to be the owner of the land to file objec- 
tions under O. XXI, r. 58, Civil Procedure 
Code. After such an objection the Court 
could have decided summarily as to which 
of the contending parties should file a suit 
under O. XXI, r. 63. The decree-holder, 
in my opinion, is, under these circumstan- 
ces, entitled to an order of attachment and 
if he illegally attaches the property ofa” 
third person he incurs the risk of paying his 
costs and possibly his damages, That, in my 
opinion, is a sufficient guarantee against a 
frivolous application by the decree-holder. 

Mr. Mehr Chand Mahajan, on behalf of 
the respondents, contends that it is a condi- 
tion precedent to an order of attachment 
that the property in respect of which the 
order is passed belongs to the judgment- 
debtor. In my opinion, that is only par- 
tially true. The decree-holder must allege 
that the property that he seeks to attach 
in execution of his decree belongs to his 
judgment-debtor and prima facie at the 
time of ordering the attachment the Court 
ordinarily must accept the statement of 
the decree-holder and as J have already 
stated if the decree-holder makes a false 
statement intentionally he incurs certain 
penalties. It would be anamolous if at 
this stage in the absence. of the real con- 
tending party the Court were to make an 
enquiry as to the title to the property and. 
thus anticipate proceedings under O. XXI, 
r.58. This, in my opinion, was never in- 
tended by the law. There may be excep- 
tional cases of obvious abuse of the pro- 
cess of the Court; I cannot hold this is one 
of such cases. 

I consequently accept the appeal, and 
setting aside the order of the Senior 
Subordinate Judge, direct him to attach. 
the land at the instance of the decree- 
holder and leave it to those who claim to 
be interested in it to the exclusion of the 
judgment-debtor to object to the attach- 
ment as provided by law. Costs of this 
appeal shall abide the result. . 

N. 4 Appeal accepted, 
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PATNA HIGH COURT 
Criminal Reference No. 23 of 1934 
May 29, 1934 
Jauus, J. 
JOTINDRA NATH MUKHARJI 
AND OTHERS 


versus 
RADHA KRISHNA BUDHIA 
Penal Code (Act XLV of 1860), ss. 499, 500— 


- Reports by Municipal Engineer and Municipal Commis- 
sioner about removal of road metal by contracter— 
Contractor's complaint for defamation— Absence of 
sanction—Case, if can proceed against Commisioner, 
Engineer, if entitled to benefit of Excepts, 7 and 8 to 
s. 499—Criminal Procedure Code (Act V of 1898), 
88197, 253, 259—Process issued to accused—Discharge 
of accused, when can be made. 

Where onthe report of the 
and a Municipal Commissioner that some road 
metal had been removed, a Committee of enquiry 
was formed and some of the members found the 
reports to be true while others found otherwise 
and thereupon the contractor who was named in 
the report as having removed the road metal 
complained against the Municipal Engineer and the 
Municipal Commissioner under s. 500, Penal Code: 

Held, that the Municipal Commissioner was exer- 
cising his official functions in making the report 
and hence inthe absence of sanction under s 197, 
Oriminal Procedure Code, the Magistrate had no 
jurisdiction to issue process against him, and that 
the Municipal Engineer was not entitled to the 
benefit of the provisions ofs. 197, Criminal Pro- 
cedure Code, though if the report was made in 
good faith, he was entitled to the benefit of the 
seventh and eighth Exceptions contained ins. 499, 
Penal Code. 

When process has oncebeen issued the accused ` 
person can only be discharged under s. 253or s. 259, 
Oriminal Procedure Code. 

Cr. Ref. from reference of the Judicial 
Commissioner of Chota Nagpur, by his 
letter No. 1871, dated April 26, 1934, 

Messrs. K. B. Dutt, L. K. Chaudhuri, 
Girendra Nath Mukharjee, S. K. Banerji, 
B. C. De and S. N. Banerjee, for the 
Reference. 

Messrs. Manohar Lal and S. Naqui 
Imam, againsi Reference. 


Order.—One Radha Krishna Budhia, a 
contractor of Ranchi, had supplied some 
road-metal for the repair of the Marwaritola 
road in the Ranchi Municipality. The 
Municipal Engineer reported to the Vice- 
Chairman of the Municipality that the 
work of consolidation had begun, but that 
he had found that 12 stacks of metal had 
been taken. away and he had learnt on 
inquiry that Radha Krishna Budhia had 
done this. About the same time a Muni- 
cipal Commissioner, named, Rai Sahib 
Jotindra Nath Mukharji wrote to the 
Chairman to say that he had noticed that 
several stacks which were on the roadside 
were not there and on inquiry he had 
learnt that a Maswari gentleman’s carters 


Municipal Engineer 
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had taken them. These reports led to the 
appointment of a committee of inquiry in 
the Municipality, some of whose members 
found that the reports were true while 
others found that they were not. Radha 
Krishna Budhia then preferred a complaint 
in the Court of the Sub-Divisional Magis- 
trate against the Municipal Engineer and 
Rai Sahib Jotindra Nath Mukharji charg- 
ing them with an offence punishable under 
s. 500, Penal Code. The Magistrate asked 
the Chairman of the Municipality for a 
report, and on receipt of this report, after 
making a further inquiry, he issued process 
against Rai Sahib Jotindra Nath Mukharji 
and Babu Satish Chandra Ghosh under 
s. 000, Penal Code. The two accused per- 
sons moved the Judicial Commissioner 
who has made a reference to this Court 
under s. 438, Criminal Procedure Code, 
recommending that the proceedings should 
be quashed. 

In the case of Rat Sahib Jotindra Nath 
Mukharji,the learned Judicial Commissioner 
points out that in the absence of sanction of 
the Local Government under s. 197, Ori- 
minal Procedure Code, the Magistrate 
has no jurisdiction to issue process. Mr. 
Manohar Lal suggests that, in making a 
report of this kind to the Ohairman, the 
Municipal Commissioner was not acting 
in exercise of his official functions; but 
I consider on this point the argumént of 
Mr K. B. Dutt must prevail, that not only 
was he exercising his official functions in 
making the report, but that he would have 
shown a neglect of duty in failing to do 
so, on the hypothesis that the 12 stacks 
were actually missing. The order of the 
Magistrate of February 14, summoning 
Rai Sahib Jotindra Nath Mukharji under 
s. 500, Penal Code, must, therefore, be set 
aside and the proceedings against him 
quashed. 


The Municipal Engineer is not entitled ~~ 


to the benefit of the provisions of s. 197, 
Oriminal Procedure Code, though if the 
report was made in good faith, he is entitled 
to the benefit of the seventh and eighth 
Exception contained in s. 499 Penal Code, 
The learned Judicial Commissioner con- 
siders that no reasonable man could hold 
that the Municipal Engineer had any in- 
tention to defame the complainant. Mr. 
Manohar Lal says that the 21 stacks of 
metal had never been removed from the 
road at all, so that there wasno founda- 
tion whatever for the report made, and if 
that fact can be proved, that the En gineer 
reported that 21 stacks were missing when 
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in fact none were missing, it would be 
difficult to say that there was no defamation. 
If the 21 stacks had been removed by 
some unknown person, the Engineer, if he 
had any reason to believe that they had 
been removed at the instance of the com- 
plainant, was protected by the provisions 
of s 499, when he reported his suspicions 
to the Chairman as the learned Judicial 
Co.nmissioner had remarked. Mr. B. C. 
De points out, on the question of privilege 
that under s. 124 the Chairman of the 
Municipality may decline to produce the 
reports: but they are already on the record 
of the case, and if this action was to be 
taken by the Chairman, it should have 
been taken in the first instance. 

The learned Judicial Commissioner 
rightly lays some stress on the fact that in 
these proceedings the Engineer is likely 
to be harassed in a manner out ofall pro- 
portion to the importance of the case, and 
that if public officers are to be prosecuted 
in this way for reports made to their 
superior officers the work of administra- 
tion would be rendered very difficult. I 
think that if I had been in the place of 
the Sub-Divisional Magistrate, I would 
have dismissed the complaint under s. 203, 
Criminal Procedure Code, on receiving the 
report from the Municipality but the Sub- 
Divisional Magistrate issued process, which 
he had jurisdiction to do and when process 
has once been issued the accused person 
can only be discharged under s. 253 or 
s. 259, Criminal Procedure Code. The 
learned Judicial Commissioner has some 
ground for his apprehension that the 
Engineer was in danger of being unduly 
harassed by long drawn-out proceedings. 
The learned Sub-Divisional Magistrate re- 
marked after he had received the report 
of the Chairman: = 22 | 

«A careful and sifting inquiry is necessary into 


allegations as much in the interests of the 
Se meee those of the Municipal administration 
n 


in the town. 


The prospect of having to stand on his 
defence during an interminable, period 
while a roving enquiry is made into the 
affairs of this Municipality, is one which 
might well be regarded as appalling by 
the Municipal Engineer. It appears to be 
clear that the strictest care must be exercised 
by the trying Magistrate to confine the pro- 
ceedings in this trial within the limits of 
relevance. The Magistrate is not concern- 
ed with the manner in which the Munici- 
pality conducts its affairs, of how its 
members are devided among themselves, 


JOTINDRA NATH MUKHARJ1 V. RADHA KRISHNA BUDHIA 


15210 


of how the stockbooks are kept, of whe- 
ther road metal ought to be stacked before 
tenders are accepted or any matters of that 
kind. The Municipal Engineer in making 
his report remarked that, practically speak- 
ing, the metal which had been removed 
had been stolen. It is not necessary for 
the purposes of this case to inquire into 
the question of how far this remark may 
be held to have been justified. The views 
of the Municipal Engineer on the question 
of the exact stage at which title to stacked 
road-metal vests in the Municipality, or on 
the question of whether title to this road- 
metal had or had not vested in the 
Municipality need not beconsidered by the 
learned Magistrate. The report was to the 


. effect that metal which had already been 


entered in the stock-book, whether it had 
been properly measured or not, had been 
improperly removed. In order to ascertain 
whether this report was defamatory in the 
sense in which the term is used in s. 499, 
Penal Code, the Magistrate should endeav- 
our to ascertain in the first place whether 
12 of the stacks had been removed without 
the concurrence of the Engineer. If the 
Magistrate has been satisfied that 12 stacks 
had been thus removed, the accused must 
be acquitted. If the Magistrate is not 
Satisfied that the 12 stacks 
removed, but the accused is able to show 
that he had reasonable and probable 
cause for believing that they had been im- 
properly removed, he will be entitled to 
acquittal on the ground that his report 
was such as it was his duty to make, privi- 
ledged by virtue of the provisions con- 
tained in s. 499, Penal Code. If the 
stacks had not been removed and if the 
accused is unable to show that he had 
reasonable and probable cause for believ- 
ing that they had been removed, his 
report would amount to defamation. These 
are the points to be determined at the 
trial, and the Magistrate should see that 


had been ` 


4 


— 


evidence is confined to these relevant 
questions. l i 
The reference is accordingly accepted ~, 


in the case of Rai Sahib Jotindra Nath 
Mukharji and discharged in the case of 
Babu Satish Chandra Ghosh. 

N. Reference accepted. 
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BOMBAY HIGH COURT 
Letters Patent Appeal No, 22 of 1932 
January 15, 1934 

Murray AND DIVATIA, JJ. 
SHRIPAD SHIVRAM SARDESHPANDE 

AND OTHEKS— APPELLANTS 

versus 
SHIVRAM BHIKAJI PAVKI anp OTHERS— 
RESPONDENTS 

Practice—Letters Patent Appeal—Points not raised 
before Judge from whom appeal comes—If can be 
raised in Letters Patent Appeal, 

An appellant is not entitled in an appeal under the 
Letters Patent to be heard on points which had not 
been raised before the Judge from whose judgment 
he has preferred the appeal. Teja Singhv. Gur- 
charan Singh (1), followed. 

L. P. A. from a decision of Baker, J. 
in S. A. No. 759 of 1929. 

Messrs. H. C. Coyajee and G. B. Chitale, 
for the Appellants. 

Mr. T. N. Walavalkar, for the Respond- 
ent. i 

Judgment.—The plaintiffs, who are 
khots of the village, sued in the first place 
for a declaration that they were the 
owners of some land, the subject-matter of 
the suit, and for an injunction against the 
defendants to prevent them from obstruct- 
ing the plaintiffs’ enjoyment. Alternative- 
ly they sued for possession. Although 
there is a reference in the plaint atp. 22 
of our record to the following effect: 

“Plaintifis’ vahivat is going on, without obstruction 
continuously from very old days and, therefore, also 
plaintifis’ ownership on the suit land is established 


completely (ie, plaititiffs have become owners by 
adverse possession),” 


the point does not seem to have been 
pressed in the original Court, and no 
issue was raised, the ones framed being 
the ordinary ones, viz: (1) Whether the 
plaintiffs prove their title ? and (2) Whether 
the plaintiffs prove their possession within 
twelve years next before suit ? 


The original Court found in the plaint- 
iffs’ favour that they had title and that 
they had been in possession within twelve 
years of the suit,and gave them a decree 
accordingly. On appeal to the District 
Court, this decree was reversed on the 
ground that the defendants had proved an 
entry of 1885 inthe khoti records of the 
village showing them to be occupancy 
tenants, a fact incompatible with the 
plaintiffs’ contention that this land was 
their khott khasgi land. The decree wag 
consequently reversed, and the suit dismiss- 
ed. A second appeal was made to this 
Court, and it was decided by Baker, J., 
who upheld the view taken by the learned 
District Judge, and dismissed the appeal. 
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He, however, granted leave under the 
Letters Patent, apparently on the ground 
that he had overlooked the plea asto title 
by adverse possession set up by the plaint- 
iffs' in their plaint. 

Mr. Coyajee’s contention now is that this 
was really the plaintiffs’ case that although 
no direct issue in the form of whether the 
plaintiffshad proved adverse possession for 
twelve years was framed, the learned 
District Judge did not come to a definite 
finding on the point, though he mentions 
it in the following words: 

“I may, however, express my opinion on the other 
evidence in the case because 1 find that most of 
the oral evidence cited in this connection on behalf of 
the plaintiff is such that it cannot help the plaintiff 
even to identify this land. There are certain tipans, 
Exs. 59 to 70, produced, but even those tipans do 
not refer to this particular land. Then ag torent 
notes, Exs. 72, 76, 78, etc., the persons who passed 
them, some of them have not been examined, and 
I think that such evidence cannot be accepted to 
establish the nature of the plaintiff's title and 
possession, Hut, as 1 have stated above, Ex, 27 
is a serious difficulty in the way of the plaintiff 
and on that ground alone | hold that the plaint- 
iff has failed to prove his title with result that he 
is not entitled to the injunction that he has 
sought” 


The only mention of adverse possession 
in Baker, J.’s judgment is at the very end, 
where he says that there is no question 
of adverse possession and the result is that 
the appeal must be dismissed with costs. 
Mr. Walavalkar, who appears for the 
respondent, says that though the appeal 
was argued for two hours, the point now 
mentioned by Mr. Coyajee was not discuss- 
ed at all before Baker, J. 

It certainly seems to us to be quite clear 
onthe facts that, though this question of 
adverse possession was raised in a half- 
hearted manner in the plaint, and was 
denied in the written statement, none of 
the Courts have looked at the facts from 
that point of view, and have come to the 
conclusion they did quite apart from that, 
and the question is, whether we should at 
this late stage remand the suit to the 
learned District Judge and ask him to 
frame an issue and come toa finding on 
it in accordance with the plea now set 
up. Mr. Walavalkar for the other side 
has pointed out 8. 21, Khoti Settlement 
Act, which says: 

“In any other matter the decision of the said 
Recording-Officer shall not be open to appeal or 
revision, and shall be binding upon all the parties 


affected thereby until reversed or modified by a 
final decree of a competent Court: 

Provided that— 

“No person shalljbe permitted in any Civil Court 
as a defendant or otherwise, to plead, whetber 
directly or indirectly, that such decision or entry 
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is erroneous or is not binding upon him, if such 
person is, at the date of the institution of the 
suit in which the question arises, debarred by the 
law of limitation for the time being in force from 
instituting a suit for, or with a view to, the reversal 
or modification of such decision or entry...” 

Mr. Walavalkar has also referred to 
s. 40 and r.(3)of the rules made under 
the rule making powers of Government 
which provides that a khot is entitled to 
put in a tenant of his own though in 
such acase heis not entitled to ask for 
assistance from Government in recovering 
his dues. Finally, Mr. Walavalkar has 
pointed out two rulings of the Lahore 
Court, of which I need only refer to the 
latter one, viz., Teja Singh v. Gurcharan 
Singh (1). This is a judgment of a 
Division Bench including the Chief 
Justice of that Court. It lays down that 
it is a well-settled rule of law that an 
appellant is not entitled in an appeal 
under the Letters Patent to be heard on 
points which had not been raised before 
the Judge from whose judgment he has 
preferred the appeal. Mr. Walavalkar has 
also relied on the fact that the tenancy 
in question is not transferable. It can 
only come to the khot by forfeiture, or 
under one of the methods contemplated 
by the Khoti Settlement Act, and it cannot 
be lost to the occupancy tenant by the 
khot's adverse possession for the necessary 
period under the law of limitation. 

These are the arguments for the other 
side. On the whole, we think that, in the 
first place, the point now made was not 
one which was seriously considered by 
either of the parties even in the original 
Court. There is but a casual reference to 
it in the plaint, and there was no attempt 
whatever to amend the issues in the 
original Court. Similarly,- in the District 
Court the point was obviously not pressed 
even though it had been referred to. In 
. the memorandum of second appeal the 
grounds of appeal also do not specifically 
state that the plaintiffs’ claim is establish- 
ed by adverse possession for the necessary 
period, nor was it properly raised in the 
pleadings, and finally it seems to be 
clear from Baker, J.’s judgment that the 
point now put before us is a new one and 
that it was not argued before him, or 
seriously pressed, although it may have 
been mentioned. In the circumstances, 
we must follow the ruling of the Lahore 
High Court, and refusing to interfere, 
dismiss this appeal with costs. 

D. Appeal dismissed. 

(1) 128 Ind, Cas. 57; AIR 1930 Lah. 632; 11 Lab. 
535; 31P L R 281. 


BHOJO v. EMPEROR 


_as to imply some power of control 


is2 10° 
SIND JUDICIAL COMMISSIONER'S 


URT 
Confirmation Case No. 12 of 1934 


and 
Criminal Appeal No. 173 of 1934 
August 14, 1934 
Freenus, J. C. AND O'SULLIVAN, A. J. O. 
BHOJO—APPELLANT 
versus 
EMPEROR—OpposiTE PASTY 

Evidence Act (I of 1872), s. 24—Confession-— Points 
to be established by prosecution—“Person in authority” 
who is—Belief of accused that person to whom he 
confesses is one in authority— Whether sufficient— 
Retracted confession—Corroboration, necessity of — 
Criminal trial—Penal Code (Act XLV of 1860), s. 302 
—Causing of several wounds on head and neck with 
sharp cutting weapon—Intention to cause death— 
Murder. 

Where the main foundation for a conviction is a 
confession, the prosecution must establish: (1) that a 
confession was made ; (2) that evidence of it can be 
given; and (3) that it is true. 

Section 24, Evidence Act, speaks of “ grounds which 
would appear toan accused person to be reason- 
able.” Butit does not speak ofa “ person who would 
appear tohim to bein authority.” A person in 
authority for the purposes of this Act must be a 
person who stands in such relation to the accused 
or interference 
inregard to his prosecution. The belief of an ac- 
cused that the persons to whom he made a confes- 
sion were “ persone in authority,” is not sufficient 
to bring them within the term. By a person in 
authority is meant some one who has the right or 
power to fulfil the promise or carry out the threat, 
Emperor v. Ganesh Chandra Goldar (2) and Emperor ` 
v, Loung (5), relied on. 

As arule of practice though not of law, a retracted 
confession should be corroborated. 

Gausing ofseveral wounds on the head and neck 
with sharp cutting weapon should be presumed to be 
done with intention of causing death. The crime 
in such cases is, murder. eee 

Mr. Bhojsing G. Pahlajani, for the Ap- 
pellant. 

Mr. 
Crown. 

“Ferrers, J. C.—Bhojo, son of Kakumal, 
was charged before the Additional Sessions 
Judge of Sukkur with the murder of 
Kundan, his nephew. At the conclusion of 
the trial the first assessor gave his opin- 
ion in these words: “The evidence is 
doubtful; I am not sure of the guilt of the 
accused.” h 

In this opinion the other two assessors ` 
appear to have concurred. The Sessions 
Judge was of another opinion. He had no 
doubt that the blows of which Kundan died 
were inflicted by his uncle Bhojo and the 
nature and number of the injuries showed 
a determination to kill. He therefore con- 
victed Bhojo of murder and sentenced him 
to death. Bhojo has appealed against . this 
conviction and the death sentence comes 
up before us for confirmation. . The fact- 


Partabrai D. Punwani, for the i 
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found by the Sessions Judge are these: 
Bhojo and Kundan are uncle and nephew. 
Originally they formed a joint family. But 
three months before the murder Kundan 
took a wife and a month later he demand- 
ed a partition of the family estate. This 
demand was very ill received by the uncle. 
Under pressure from the family he gave 
- way, buthe washeard to say to Kundan 
“You have cut the estate into pieces, I shall 
do the same to you.” Uncle and nephew 
lived in the same house, but the relations be- 
tween them were so strained that Kundan 
took his meals with his mother, who after 
the death of her husband -had married 
again. One morning Kundan failed to 
make his appearance either at breakfast 
or at the mid-day meal. His mother began 
to wonder what had become of him. At 
that moment Bhojo happened to pass the 
door, The mother asked Hazari, her husband, 
to ask him where Kundan was. Hazari 
asked the accused who at first made no 
reply. On being asked the same question 
a second time, the accused made a wry 
face and said “Ido not know.” Lakkan, 
the mother, and Hazari, her husband, then 
went to the cultivated fields. The mother 
stood on the bank of the water-course while 
. the husband went into the standing crops. 
He came out and reported that Kundan 
was lying there murdered. The mother 
was not allowed to go and see the dead 
body. She wae taken home and Hazari 
went to the Mukhi and from him to the 
Police where he made the first report which 
is Hx. 7. 

While the Police were on their way, the 
whole village wasin a turmoil. There are 
in these hamlets many men who like to 
style themselves “Mukhi.” The first upon the 
field was Godhumal. Now, everybody knew 
that the relations between Bhojo and Kun- 
dan were strained and everybody suspect- 
ed that Kundan had been murdered by 
Bhojo. Godhumal says frankly, “We told 
him: you confess and we shall get you par- 
don.” This demand was insistently press- 
ed upon Bhojo for about an hour or so. 
Meanwhile from another hamlet which is 
only “half a call” away, a Mukhi of a 
superior sort made his appearance. This 
man is Shewaram. He was followed by 
a third Mukhi whose name is Pursoomal, 
Up to this time Bhojo had stubbornly re- 
fused to make any confession, but when 
Pursoomal and Shewaram told him that the 
accused was strongly suspected, and Pursoo- 
mal and -‘Shewargm together took him 
20 paces aside and, made there inquiries 


152—130 & 13], 
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of him. The result was that Bhojo confess- | 
ed the crime. He was then asked what had 
become of the axe. He said it was in the 
sugar-cane field, and he went and fetched 
it. He was asked to take back and put 
it where it was before, A asics 
The private and unofficial investigation 
had reached this stage when at about 5 
o'clock the first Police Officer appeared on 
the scene. Near the dead body he found a 
cap and an angosha which are admitted to 
belong to the accused. There was blood 
upon both these things. On the follow- 
ing morning, the house of the accus- 
ed was searched and a dhott was at- 
tached. This dhoti had been washed, 
but blood marks could still be detected" 
upon it. The accused then took the Sub- 
Inspector and two observers to the sugar- 
cane field and produced the axe, The 
dhoti, the axe, the cap and the angosha 
were sent tothe Chemical Analyser. His: 
report was: we ie 
“Blood-stains were detected on all.the four exhibits; 
The blood on the dhoti is insufficient for ascertaining 
the origin; that onthe hatchet has its elements so 
disintegrated that origin cannot be determined. The 
blood on the cap and the angosha is human. : 
Upon this evidence the conviction fol- 
lowed, which is the subject of this appeal.’ 
Now, it is clear that the main foundation 
for the conviction is the confession alleged 
to have been made to Shewaram and Pursoo- 
mal. There are three things which the 
prosecution must establish: (1) that a 
confession was made; (2) that evidence of 
it can be given; and (3) that itis true. ‘The 
appellant disputes all these three things, 
He makes two alternative cases. The case 
which he puts firet is that no confession 
was ever made. His main reliance is upon 
this ground. Should that fail, be will then 
argue that the confession cannot be used 
in evidence against him because it was 
induced: (D by a promise; (2) made by a 
person in authority, and (3) giving him 
grounds to hope for escape. Now, on the 
first point, that the confession was never 
made, Mr. Bhojsingh's arguments proceed 
on these lines: He says: 
In the beginning Bhojo would not confess. 
The confession depends on two witnesses only, 
These two do not agree. It is Important 
to ascertain the exact words which were 
used by the confessor, and the two witnesses 
have accordingly attempted. to give the 
confession in the very words of Bhojo 
himself; but they do not give those words 
alike. Here is Shewaram’s report: i 
“ j id Kundan had taken the use of my 
E n ey at 10 annas a day, but I did not bring 
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my bullocks, so he asked me ‘why have you not brought 
the bullocks?* I told him there is not sufficient water in 
the water-course and consequently there is no water 
in my ‘Khuhado,’ On this Kundan abused me and 


went away. I got excited on this and taking up the 
axe followed him and killed him.” 


Here is Pursu’s version: 


““Bhojo said ‘There was dispute between us over 
property and Kundan used to complain against me, 
so I was obliged to divide the property. He gives 
his land to other people for cultivation and not to 
me. Kundan yoked my bullocks to the water 
wheel and then went to the Juwari where I killed 
him with an axe,” 


Now, between these two versions there is 
& discrepancy which in my opinion is 
sufficient to show that the two witnesses 
were not telling a concerted story, but is not 
sufficient to show that the story which they 
tell is untrue. Mr. Bhojsing however 
argues inthis way. He says: Shewaram 
and Pursoomal invented an entirely false 
story of a confession which never was made. 
This they did to throw the burden off their 
own shoulders. They could not deny that 


there had been a murder in their village;. 


they knew that the Police were on the way, 
and they supposed that-the Mukhi would 
be expected to discover and produce the 
offender. Now the murder was committed 
very near tothe field of Bhojo, every one 
there suspected Bhojo, pressure was 
brought to bear upon Bhojo, but no confession 
could be extorted; there remained no resource 
but one. The Mukhis could not induce the 
suspect to make a confession therefore they 
invented one which never was made. 

_ Now, this story appears to us to he highly 
improbable. Shewaramand Purscomal are 
both responsible persons. Shewaram is a 
member of the Taluka Local Board and 
Pursoomal a member of the Local Board of 
the District. The motive which has been 
suggested as a reason why they gave entire- 
ly false evidence upon a capital charge 
against an innocent man is altogether 
inadequate. Neither Shewaram nor Pur- 
soomal show any traces of malice against 
Bhojo nor is any reason suggested why they 
should entertain any such feeling against 
nim. The learned Judge was satisfied that 
the confession was made and we are of the 
same opinion. It may incidentally be 
observed that though Mr. Bhojsing put in 
the first place his contention that the con- 
fession was never made, yet the greater 
part of his address was devoted to showing 
that the confession had indeed been made, 
put thatithad been made under such cir- 
cumstances that evidence of it is excluded 
by s 24, Evidence Act, Now s. 24, is in 
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these words: 

“A confession made by an accused person is irrele- 
vant in acriminal proceeding, if the making of the 
confession appears to the Court to have been caused 
by any inducement, threat or promise having reference 
to the charge against the accused person, proceeding 
from a person in authorily and sufficient in the 
epinion of the Court to give the accused person 
grounds which would appear to him reasonable for 
supposing that by making it he would gain any 
advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him.’ 

There is in this section more than one 
condition which in the present case has not 
been fulfilled. In the first place, no promise 
was made. Shewaram distinctly tells us 
what he said. Itwas “speak the truth so 
that other people may be freeof the respon- 
sibility as the Police is coming.” He goes 
on to say “I gave no threat or inducement 
to the accused.” Pursoomal says the same 
thing. His words are “we had given no 
inducement or threat to the accused to 
confess.” 

On the other side there is only Godhumal. 
Now, Godhumal has frankly admitted that 
he was pressing Bhojo to confess and that 
he bas pledged himself to get ihe prisoner 
off if he told ihe truth. Godhumal has 
done all that in him lies to redeem this 
pledge. He has done what he can to defeat 
the prosecution by excluding ihe evidence 
of the confession. For this purpose he has 
said ihat Shewaram and Pursoomal came 
back saying that they had assured the ac- 
cused on oath that they would get him off 
if he spoke the truth and on that assurance 
the accused had confessed to the murder 
of Kundan. Now, if this testimony had 
been true, it might, if all other necessary 
conditions are fulfilled, have rendered the 
evidence of the confession inadmissible. 
But thistestimony. was not believed by the 
Sessions Court and we likewise do rot be- 
lieve it. There is, therefore, no inducement. 

Mr. Bhojsing's attempt to make use of 
s. 24 would-break down here if there was 
nothing more. Butthere is also a second 
weak place in his argument. The Mukhis 
are not persons in authority. “Person in 
authority” is an expression well known to 
English lawyers. All questions of this 
nature have been fully discussed and the 
words have more than once been defined by 
High Courts in India. The test would 
seem to be: Had the person authority to 
interfere with the matter? Hmperor v. 
Kutub Bux (1). Unless the person attemp- 
ting to obtain a confession has the power 
tocarry out the threat or promise, there is no 


(1) 126 Ind. Oas. 517; A I R 1930 Cal. 633; (1939) 
Or, Gas, 969; 57 O 488; Ind, Rul, (1930) Cal, 73%, 
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reason for treating the inducement as likely 
to produce an untrue confession which is in 
such acase not due to the inducement, but 
to the confessor’s own discretion, for he has 
no realalternative to choose, This propo- 
sition of law is accepted by Mr. Bhojsing, 
but he has authorities to quote on his own 
side. These are Emperor v. Ganesh Chandra 
Goldar (2), Emperor v. Har Piari (3) and 
Kunja Subudhi v. Emperor (4). In these 
cases it has been held that a Collecting 
Punch, an Assistant Punch and a Mukhia 
were persons in authority within the mean- 
ing of s. 24, Evidence Act. 

Now, matters of this kind must depend 
very largely upon the circumstances of 
each particular case. We have no doubt 
that in each of the cases quoted by Mr. 
Bhojsing there were circumstances which 
made those Punches or that Mukhia “person 
in authority.” But we would observe that 
the section has been worded with careful 
particularity. It speaks of “grounds which 
would appear to an accused person to be 
reasonable.” But it does not speak of a 
“person who would appear to him to be in 
authority”. A person in authority for the 
purposes of this Act must be a person 
who stands in such relations to the accused 
‘as to imply some power of control or in- 
terference in regard to his prosecution: 
Emperor v. Loung (5). In Mr. Bhojsing’s 
own case, Emperor v. Ganesh Chandra 
Goldar (2), it is expressly held that the 
belief: of an accused that the persons to 
whom he made a confession were “persons 
in authority,” is not sufficient to bring 
them within the term, By a person in 
authority is meant some one who has the 
right or power to fulfil the promise or carry 
out the threat, In this particular case no 
such ‘right or power vested in or was 
claimed by either Mukhi Shewaram or 
Mukhi Pursoomal. They were, therefore, 
not persons in authority within the mean- 
ing of s. 24, Evidence Act. We think for 
these reasons that the confession was rightly 
received by the Sessions Court. 

It has, however, been retracted by the 
prisoner at the trial. He there said that 
‘the Police put pressure on the people so the 
Punches implicated him falsely. It is a rule 
of practice (though not of law), that a re- 


(2) 74 Ind. Cas, 264; A I R1923 Oal,458; 24 Or. L J 
760; 50 O 127. 

(3) 97 Ind, Oas. 44; AI R 1926 All. 737; 27 Or. L 
J 1068; 49 A 57; LR 7A 156 Or; 24 A L J 958. 

(4) 116 Ind. Vas, 770; A I R 192) Pat. 275; (1929) 
Or. vas. 62; 30 Or. L J 675; 8 Pat, 289, 
` (5) 37 Ind. Oas. 42; A IR 1917 Sind 6+; 18 Or, U 
J 08; 108 L RIL, Š . 
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tracted confession requires corroboration 
and for this purpose we must refer to the 
other items which have been carefully set 
out by the Sessions Judge. Of the con- 
duct of the accused before and after the 
murder we are unable to make much use. 
But the production of the blood-stained 
axe is corroborative evidence. The restor- 
ing of the axe to the place from which it was 
taken, seems to have been an ill-advised 
attempt by the Mukhis to leave things as 
they were until the Police could arrive. 
But there is no reason to doubt the evi- 
dence of Mukhi Shewaram who distinctly 
says that the axe was produced by the 
accused and the Chemical Analyser has 
clearly shown that on that axe there was . 
blood. 

That the dhoti was washed by the girl 
Kundani there seems no reason to doubt. 
She is only 10 years old, but she gave 
evidence that she had washed this dhoti 
before, and she knew that it belonged to 
the accused who is her uncle. When she 
washed it she observed that ‘the water 
turned red and on looking more carefully 
at the dhoti she found marks of [blood on 
it. The fact that there was blood on the 
dhoti is not denied by the accused whose 
answer is that the dhoti belonged to the 
deceased Kundan. But this cannot be so, 
The dhoti which Kundan was wearing was 
not removed from the body andthe dhott 
which was washed by Kundani has been 
clearly identified by her as the property 
of her uncle. It seems that after the 
murder he found that his loin-cloth was 
bloody and that he changed it for another 
which was clean. This is perfectly natural 
and probable and we have no doubt that 
the Sessions Judge was right in the use 
that he made of that evidence, 

About the blood upon the cap and the 
angosha the defence of the accused: is that 
he had thrown himself upon the dead body 
and thus stained his hands with blood, 
He had, however, an alternative submission 
which was that two or three days before 
the murder he had cut his finger while 
reaping and that the -blood-stains on his 
cap and angosha were caused in this 
way. The fact, however, remains that there 
were stainsof human blood on the garments 
worn by the confessor and this fact serves 
to corroborate his confession. There ig 
also the evidence which has already been 
mentioned concerning the ill-feeling , be- 
tween the uncle and the nephew over the 
partition of the family estate and the 
threat which Bhojo utteyed in this con- 
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nection. On the whole we are of opinion 
that the corroborative evidence is sufficient 
to establish the veracity of the confession. 
We think, therefore, that the conviction 
must be sustained. 
: With regard to the sentence we observe 
that about the character of the crime there 
has never been any dispute. Bhojo has 
strongly contended that it was not he 
who murdered Kundan, but he has never 
attempted to show that Kundan was not 
murdered. The medical evidence shows 
that Kundan had received 8 wounds all 
of which were caused by some sharp cul- 
ting weapon such as a hatchet. These 
wounds were inflicted upon the head and 
neck and there seems no doubt that they 
must have been inflicted with the inten- 
tion of causing death. The crime is, there- 
fore murder and for murder the normal 
punishment is that which has been in- 
flicted by the Sessions Court. We cannot 
here find any reason for mitigating that 
penalty and we, therefore, confirm both 
the conviction and the death sentence, 

N. Appeal dismissed, 


LAHORE HIGH COURT 
Uriminal Revision Petition No. 361 of 1933 
June 18, 1933 

| | Sani Lat, O. J. 

BABU RAM AND ANOTHER—PETITIONERS 
: Versus 

EMPEROR—Obppositr Party 

Punjab Municipal Act (III of 1911), s. 153—Non- 
compliance with notice issued by Committee, if an 
offence—Owner trying to get rid of disorderly tenant 
—If can be fined under s. 153. . 
_ The failure to comply with a notice issued by the 
Committee does not constitute an offence under s. 153 
of the Punjab Municipal Act, It is only the failure 
to comply with Magistrate's order which is punish- 
able under that section, Kanku v. Mathra Dus (1), 
followed, 

It is doubtful whether the owner of a house, who 
is doing his bestto getrid ofa disorderly tenant, 
ean properly be fined under s; 153, 


_C. R. reported by the Sessions, Judge, 
Delhi, dated February 28, 1933. 

Forwarding Order.—The accused on 
conviction by Honorary Bench of Magis- 
trates, Second Class, Delhi, exercising the 
powers of the Magistrate, Second Class, in 
the Delhi District, was sentenced, by order, 
dated October 4, 1932, under s. 153, Punjab 
Municipal Act, to a fine of Rs. 5 or 15 days’ 
imprisonmentin default. 

Facts.—The accused isthe owner ofa 
house said to be used asa brothel. Notice 
was given to him by the Municipal Com- 
ittee of Pelbi, after which he was 
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brought before the Local Bench of Magis 
trates. He has been convicted at a sum- 
mary trial ofan offence under gs, 153, 
Punjab Municipal Act, 1911, and has been 
sentenced to pay a fine of Rs. 5. 
Grounds.—The summary record 
that the accused pleaded guilty; 
seems fairly clear from the record as a 
whole that he did nothing more than 
admit that he had received a notice from 
the Committee, stating at the same time 
that he had himself given noticeto the 
The conviction seems to 
be bad for two reasons: In the first 
place, the.failure to comply witha notice 
issued by‘the ‘Committee does not constitute 
an offence,.under s. 153 of the Act. It is 
only the failure to comply with Magistrate's 
order whichis punishable under that sec- 
tion; and it does not appear that any such 
order’ was given, Kanku v. Mathra Das _ 
(1) isa clear authority on this point. 
Secondly, itis doubtful whether the owner 
of a house, who is doing his best to get 
rid of a disorderly tenant, can properly 
be fined under this section. The proceed- 
ings are accordingly forwarded with the 
recommendation that the sentence should 
be set aside and the accused acquitted. 


shows _- 
but it 


~ 


‘The fine has already been paid. 


Mr. Madan Lal, for the Petitioners. 
Judgment.—For the reasons recorded 
by the learned Sessions Judge I set aside 
the conviction and direct that the fine, if 
realised, be refunded tothe accused. 
Conviction set aside. 


` D. 
(l) 45 Ind. Cas. 113; AIR 1918 Lah, 249; 19 Cr. L 
J 449; 26 C L J 401, : 
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LAHORE HIGH COURT 
Criminal Appeal No. 1041 of 1933 
April 3, 1934 
COLDSTREAM AND MONROR, JJ. 
EMPEROR —APPELUANT 
` versus 
NARINJAN SINGH—Accuszp— 
RESPONDENT a 
Criminal Procedure Code (Act V of 1898), s. 237 — 
Penal Code (Act XLV of 1660), ss, 392, 379—Charge 
under s, 392—Conviction under s. 379— Legality of. 
A person charged with an offence under s, 392, 
Fenat Code, can be convicted for an offence under, 
8. 


Or. A. from the order of the Sessions 
Judge, Rawalpindi, dated May 15, 1933. 


Mr. Des Raj Sawhney, for the Appel- 
lant. 

Mr, Basant Krishan, for the Respond- 
ent. ; ae ; 
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Judgment.—The respondent Narinjan 
Singh, a constable of B Division Police 
post in Rawalpindi City, was sentenced 
along with constable Amir Ali Shah to three 
years’ rigorous imprisonment under s. 420, 
Indian Penal Code, for having wrongly 
deprived a fakir Natha of Rs. 145-4-9 on 
the night of January 18, 1933. An appeal 
by Amir Ali Shah was dismissed by the 
Sessions Judge. An appeal by Narinjan 
Singh was, however, successful and Narin- 
jan Singh was acquitted on the ground 
that the facts established by the prosecu- 
tion did not prove the commission of any 
offence. Against this acquittal. the Crown 
has preferred the present appéal.:..We have 
also before us a petition “by.-Amir Ali 
Shah for revision of the order dismissing 
his appeal. 

_ The prosecution story is that Natha who 
ls apparently of a somewhat feeble in- 
tellect was arrested by Lal Khan, P. W. 
No. 4, about midnight and taken as a 
suspect to the B Division Police post 
where he was produced before Narinjan 
Singh the telephone Moharrir who seems 
to have been in control of the post. Nar- 
injan Singh ordered him to be taken to 
Amir Ali Shah who was then on duty. 
Amir Ali Shah ordered him to produce 
his money and Natha counted out 
Rs. (145-4-9 in the presence of Lal Khan, 
Amir Ali Shah and Narinjan Singh. As 

e was about to tie his money up again 
Amir Ali Shah ordered him to hand it 
over. Amir Ali Shah took the money and 
‘told Lal Khan to take Natha to the 
thana. Lal Khan, however, took fright and 
left Natha outside in the street, Natha 
returned to the posh and when he was 
about: to lie down and rest, Amir Ali Shah 
led him outside by a circuitous route to 
the Purana Qilla Police post and told him 
to call out tothe bazar chowkidar. Hear- 
ing his shouts the chowkidar arrested him 
and handed over to a constable who took 
him to the City Police „Station where he 
described what had been done to him. 
During the subsequent enquiry Amir Ali 
Shah gave information that he had given 
the money to Narinjan Singh and Narin- 
jan Singh took a head constable to a 
baker's shop where he produced the 
Rs. 145-4-9 wrapped ina cloth out of a 
locked tin containing ghee. 

Amir Ali Shah's defence was that he 
had taken the money honestly in Narinjan 
Singh's presence and had handed it to 
Narinjan. Singh asking the latter 

-to make a record of its reeeipt (farde) 
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as he himself was illiterate. Narinjan- 
Singh admitted that he had: kept 


Rs. 145-4-9 at Amir 
but 


Ali Shah’s request 
denied that hs knew how the latter 
had cone by it. He declared that he had 
returned the money to Amir Ali Shah 
and had not kept it in a ghi tin. He 
called evidence to prove his good character 
and a witness declared that Natha had 
handed the money willingly to Amir Ali 
Shah who had asked Narinjan Singh to 
keep it. The witness stated definitely 
that Narinjan Singh was present when the 
money was given up by Natha. : 

The learned Sessions Judge acquitted 
Narinjan Singh for the following rea- 
sons:— i 

(1) Natha did not mention $ Narinjan 
Singh in-his first report to the Police. 

(2) He did not identify Narinjan Singh 


subsequently. 
(3) He pointed out the charpoy of 
Amir Ali Shah as being the one on 


which the constable was lying who took his 
money. RA ay 

(4) Narinjan Singh did not hesitate to 
admit that he had the money and volun- 
tarily produced it. 

(5) The money was not handed over 
to Narinjan Singh when it was taken from 
Natha but later. f 

(6) The offence had been completed by 
Amir Ali Shah before Narinjan Singh 
handled the money and the latter's mere 
presence at the time of the offense did not 
make him guilty under s. 414, Indian Penal 
Code. 

(7) The mere concealment of the money 
for Amir Ali Shah was not an Offence as 
the money was not “stolen property” as 
defined in s. 401, Indian Penal Code. 

Before us Narinjan Singh’ Counsel op- 
poses the Crown appeal on these same 
grounds. He further contends that it is 
not proved that Narinjan Singh was 
present and saw the money handed over 
by Natha to Amkir Ali Shah and that his 
guilty knowledge cannot be presumed. 

The omission of Narinjan Singh’s name 
from the first report as recorded by the 
City Police is wholly immaterial in this 
case. That record is not substantive evi- 
dence and the omission is not inconsistent 
with Natha’s evidence given at the trial. 
No doubt the constables other than Amir 
Ali Shah were asleep when Natha was 
brought there but the evidence is that 
Narinjan Singh came up when the money 
was being counted out. This is made 


» perfectly clear by Natha’s cross-examination 
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and by Lal Khan's statement. Narin- 
jaw Singh’ as the Muharrir and the 
Chief Officer at the post whose duty it 
was to record proceedings (see the evi- 


dence of the Sub-Inspector, P. W. No. 1) 


would naturally be awakened and take 
part in the interrogation and as al 
ready mentioned, Narinjan Singh’s witness 
(Jagat Ram D. W. No. 2) staies that 
Narinjan Singh was present when the 
money was taken from Natha. This is 
also the evidence of Lal Khan P. W. 
No. 4. 

It is not clear that Natha was asked 
to identify Narinjan Singh at any parade. 
The point is of no consequence for it 
‘was never disputed that Narinjan Singh 
was given the money by Amir Ali Shah 
and concealed it in a ghee tin in the baker's 
shop. 

The argument that Narinjan Singh 
admitted his possession of the money at 
the first opportunity is not based on the 
evidence. Lal Khan's statement is to the 
contrary. It was after Amir Ali Shah had 
been questioned on his turning up after 
the other constables had been interrogat- 
ed and Amir Ali Shah had implicated 
Narinjan Singh that the latter disclosed 
where the money was. Moreover, Narinjan 
Singh took no such plea himself. He says 
he returned the money to Amir Ali Shah 
on the latter's demand after having told 
the Sub-Inspector that he knew nothing 
about the money. It is also significant 
that at the trial he denied that he had 
put the money in a ghee tin, a fact which 
-is conclusively established by the evidence 
and is not disputed now before us. 

The facts established by the evidence 
can lead to one possible conclusion only 
that Narinjan Singh acted in concert 
with Amir Ali Shahin dealing dishonestly 
with Nathas money and no question of 
the applicability of s. 414, Indian Penal 
“Code, arises. Narinjan Singh was cer- 
tainly present when the money was taken. 
The evidence clearly forbids any inference 
„that he innocently took charge of the 
money from Amir Ali Shah. He made no 
record of the action taken or of Natha's 
arrest and he concealed the money outside 
the thana in a tin of ghee. 

The facts proved establish an offence 
by Amir Ali Shah and Narinjan Singh 
under s. 420 and also under s. 406, Indian 
Penal Code, on the assumption that 
Natha voluntarily handed over the money 

-in the. belief induced by them that his 
. money would be kept in deposit for him, 


MAUNG OH1T V, ROSHAN N. M, A. KAREBMOOMER & CO. 


15210 


But it is at the same time clear that if 
he did so his consent was not such a con- 
sent as is intended by s. 378 ofthe Code 
(see s. 90) and I have no doubt that the 
offence fell within the definition of theft. 
They were charged under s. 392 but 
s. 237 of the Code of Criminal Procedure ~ 
is clearly applicable to this case. The 
Magistrate might well have included 
ss. 406, 420 and 379 alternatively in the 
charge. 

The evidence precludes all possibility 
of Narinjan Singh’s innocence and the 
case is one in which it is necessary for 
us to set aside the order appealed against 
and convict Narinjan Singh under s. 420, 
Indian Penal Code, 

The offence is one which calls for an 
exemplary punishment. Presumably, how- 
ever, Narinjan Singh will be dismissed 
from his service under Government and 
having regard to this fact I think that ~ 
two years’ rigorous imprisonment will be 
sufficient punishment. I would sentence 
him accordingly. 

N. Appeal dismissed. 


RANGOON HIGH COURT 
Full Bench 


Civil Reference No. 7 of 1934 arising out 


of Civil Revision No, 132 of 1934 
August 9, 1934 
Pace, O. J., BAGULEY, SEN, LEACH AND 
Dungey, Jd. 
MAUNG CHIT AND ANOTHER— APPLICANTS 


versus 
ROSHAN N.M. A. KAREEM OOMER &~ 
CO.— RESPONDENTS 

Coniract—Loan—Promissory note given by borrower 
—Right of suiton original consideration when pro- 
note cannot be proved—Negotiable instrument given 
as consideration—Righis of lender—Restrictions— 
Terms of agreement embodied in negotiable instrument 
— Other evidence—Admissibility of — Evidence Act (I 
of 1872), s. 91--Simultaneous payment and taking of 
instrument—Effect of—Circumstances of each case— 
Time or terms of loan to be considered, 

When a loan is contracted it is animplied term of 
the agreement that the loan shall be re-paid. Sami- , 
nathan Chetty v. Palaniappa Chetty (2), referred 
to, 

When apromissory note ora bill of exchange, or 
indeed anything elss, is given by the borrower to 
the lender in connection with the lcan, either at the 
time when the loan is contracted or afterwards, the- 
terms upon which it is given and taken is a question 
of fact and not of law, Day v. McLea (3), referred 
to. 

The giving ofa negotiable security by a debtor to 
his creditor operates as a conditional payment only 
and notas a satisfaction of the debt, unless the 
parties agree so to treat it. Such a conditional ` 
payment is liable to be defeated on non-payment of 


1934 


the negotiable instrument at maturity. In re Romer 
and Haslam (1), relied on, 

[Case-law discussed ] 
| [f a promissory note or other negotiable instrument 
is given by the borrower to the lender and the 
negotiable instrument is itself the consideration for 
the loan, or if the promissory note or other negotiable 
instrument is accepted os an accord and satisfaction 
of the original debt, the lender is restricted to his 
rights under the negotiable instrument, by which he 
must stand or fall; for in the one case the note or 
bill is itself the original consideration, and in the 
other the original debt hasbeen liquidated by the 
E of the negotiable instrument. [p. 1040, 

ol, 4. 

[Case-law referred to.] 

If itis agreed between the parties that the pro- 
missory note or other negotiable instrument shall be 
taken merely as collateral security for the re-pay- 
ment of the loan, the lenderis entitled to sue upon 
the original consideration independently of the 
security, and without regard to any rights that he 
May possess under the negotiable instrument. [p. 
1041, col. 1.] _ 

If the terms under which the loan was made hare 
been embodied ina negotiable instrument or in any 
other document, no evidence can be adduced in proof 
of the terms of the contract except the document 
itself, or secondary evidence of the contents of the 
document in cases ia which secondary evidence 
thereof is admissible. It follows, therefore, that in 
such cases if the document which contains the whole 


of the terms of the agreement is not admissible in . 


evidence, a suit tolrecover theamount of the loan 
must fail, because the plaintiff is not in a position to 
prove the debt. 

Section 9], Evidence Act, does not apply to cases 
in which the parties agree that the negotiable in- 
strument shall be taken as conditional payment only 
and notin accord and satisfaction of the original 
debt. 

A lender takes a negotiable instrument only as a 
conditional payment and in satisfaction of the loan, 
In cases where the handing over of ths money and of 
the instrument is simultaneous, it cannot be said that 
the instrument is the sole repository of the terms of the 
agreement. It is not the time when, but the terms upon 
which, the loan was made that matters, and 
whether the promissory note or bill of exchange 
was given at thotime when the money was handed 
over to the borrower or subsequently, in either case, 
itis necessary for the Oourt to ascertain the terms of 
the agreement upon whichthe loan was made, the 
question as to what those terms were being a ques- 
tion of factio be determined according to the parti- 
cular circumstances obtaining in each case. Maung 
Kyi v.Ma Ma Gale (11), Sheikh Akbarv. Sheikh 
Khan (26), Radha Kant Shaha v. Abhoychurn Mitter 
(27), Pothi Reddi v. Velayudasivan (29), Parsotam 
Narain v. Taley Singh (3V), Nazir Khan v. Ram 
Mohan Lal (32) and Nga Waik v. Nga Chit (34), 
dissented from. 


Mr. K.C. Sanyal, for the Applicant. 
Mr. B. K.B. Naidu, for the Respondents. 


Page, C. J.—This case raises a question 
of general interest and importance. 

The respondent lent two sums of Rs. 300 
and Rs. 100 tothe applicants, and on each 
occasion when the loan was made the ap- 
plicants executed a promissory note payable 
on demini for tha anoias of tha loan 
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and interest thereon at 3 per cent. per men - 
sem. 

In the present suit, which was brought 
in the Small Cause Court of Mandalay, the 
respondent sought to recover the amount 
due on the promissory notes or in the al- 
ternative a like sum for money lent. At. 
the trial the learned Judge found that the 
promissory notes were not duly stamped, 
and therefore, were inadmissible in evi- 
dence under the Indian Stamp Act (II of 
1899, s. 35). A decree was passed in favour 
of the respondent, however, on the alter- 
native claim for the amount of the loans 
without interest. - 

An application in revision having been 
filed, Dunkley, J. referred the following 
question for determination by a Full 
Bench : 

“When a creditor sues on a claim for money in 
respect of which the debtor has executed a pro- 
missory note, under what circumstances can the 
creditor sue for the original consideration if the 
promissory note cannot be proved ?” 


In my opinion, this is a plain case, and 
the answer to the question propounded pre- 
sents no difficulty. 

I respectfully agree with Bowen, L. J. 

that it is “extremely desirable that we 
should keep clearly in our minds what 
points are points of law and what are 
ee of fact.” [In re: Romer and Haslam 
(Di. 
i There are many Indian and English 
authorities on this question, and I think that 
from a consideration of the cases the fol- 
lowing propositions of law can be deduc- 
ed : 

(1) when a loan is contracted it is an 
implied term of the agreement that the 
loan shall be re-paid [Saminathan Chetty 
v. Palaniappa Chetty (2)]. 

(2) when a promissory note ora bill 
of exchange, or indeed anything else, is 
given by the borrower to the lender in 
connection with the loan, either at the 
time when the loan is contracted or after- 
wards, ths terms upon which it is given 
and taken is a question of fact and not 
of law [Day v. McLea (3)]. 

(3) It is prima facie to be presumed 
(although the presumption is rebuttable) 
that the parties to the loan transaction 
have agreed that the promissory note or 
other negotiable instrument given and 

(1) (1893) 2 Q B 286; 62 LJ QB 610; 4R 486; 69 
L T 547;42 WR 5I. 

(2) 26 Ind. Oas. 228; 41 I A1423; 18 OWN 617; 
17 New Law Rep. 56; 83 LJ P O 131; (1914) A OGLE; 
110 L T 913, 

(3) 22 Q B D 610; 58 L J Q B 293; 60 L P 947; 37 
W R 483; 53 J P 332. 
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taken in such circumstances shall be treat- 
ed as conditional payment of the loan; 
the cause of action on the original con- 
sideration for money lent being suspended 
during the currency of the negctiable in- 
strument, and if and so long as the rights 
of the parties under the instrument sub- 
sist and are enforceable; but the cause 
of action to recover the amount of the 
debt revives if the negotiable instrument 
is dishonoured or the rights thereunder are 
not enforceable. On the other hand, the 
cause of action on the original considera- 
tion is extinguished when the amount 
due under the negotiable instrument is 
paid or if the lender by negotiating the 
instrument or by laches or otherwise has 
made the bill his own, and thus must be 
regarded as having accepted the negotiable 
instrument in accord and gatisfaction of 
the borrower's liability on the original con- 
sideration. 

“It is perfectly well-known law, which is acted 
upon in every form of mercantile business, that 
the giving of a negotiable security by a debtor 
to his creditor operates as a conditional payment 
only, and not as a satisfaction of the debt, unless 
the parties agree so to treatit. Such a conditional 
payment is liable to be defeated on non-payment 
of the negotiable instrument at maturity, and it is 
surprising that there can be at the present. day 
any doubt as tothe business result of such a tran- 
saction.” 


[Per Esher, M. R. in In re Romer and 
Haslam (1)| and Í 

“it has been established by a series of authori- 
ties, which it would be ridiculous to go through 
seriatim, that a bill of exchange given for a debt 
amounts to conditional payment of that debt, and 
is only conditional payment so long as it i8 run- 
ning; the paymentis liable to be defeated when 
the bill is dishonoured." 


(Per Bowen, L. J., ibid, p. 300*). 

[Farr v. Price (4), Alderson v. Langdale 
(5); Camidge v. Allenby (6), Sard v. Rhodes 
(7), Hoptins v. Ware (8), Cohen v. Hale 
(9), Burliner v. Royle (10), Day v. McLea 
(3), Golap Chand Marwaree v. Thakurani 
Mohokoon Kooaree (11), Pramatha Nath 
Sandal v. Dwarka Nath Dey (12), Ramgo- 


(1) (1€00) 1 East 55; 5 R R 515. 
POAT ag 3B & Ad. 660. 1 LJ (ng)KB 273; 37 
13 


6) (1827)6 B & C 373; 9 Doiol & gRy. 391; 
KB 9s, 30 R R 358. Ry. 391;5L J 
(1) LM & W 153; 4 D P 0743; 1 Gale 376; 51, J 


Ex. 91. 
(8) (1879) 4 Ex. 288; 38 LJEx. 147; 2LT 
668 


9) (1878) 3QB D371;47 LJ OB 493; 3 
35s 26 W R 680° Q SET 
(10 (1880) 5 OP 354, 
(11) 3 O 3814, 
- (12593 0851. 
*(1898) 2Q. B— [Hd]. 
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pal Ghose v. Dhirendra Nath Sen (18), 
Maung Kyi v. Ma Ma Gale (14), Dawsons’ 
Bank, Limited v. C. R. V. V.Chetty Firm 
(15), Krishnaji Narayan Parkhi v. Raj- 
mal Monikchand Marwadi (16), Ranchhod 
Raghunath Patel v. Ravijbhai Nathabhai 
Patel (17), Jacoband Co. v. A. P. Vicumsey 
(18), Yarlagadda Veera Ragavayya v. Goran- 
tla Ramayya (19), Alapati Achutara- 
manna v. Vasireddi Jagannadham (20), 
Hiralal v. Datadin (21), Ram Sarup v., 
Jasodha Kunwar (22), Kundan Lal v. 
Bhikari Das Ishwar Das (23), Dhaneswar 
Sahu v. Ramrup Gir (24)]. 

(4) If a promissory note or ‘other nego- 
tiable instrument is given by ihe borrower 
to the lender and the negotiable instru- 
ment is itself the consideration for the loan 
or if the promissory note or other negotia- 
ble instrument is accepted as an accord 
and satisfaction of the original debt, the 
lender is restricted: to his rights under 


the negotiable instrument, by which 
he must stand or fall; for in the 
one case the note or bill is itself 


the original consideration, and in the 
other the original debt has been liqui- 
dated by the acceptance of the negotiable 
instrument. Goddard & Son v. O'Brien (25), 
Day v. McLea (3), Saminathan Chetty v. 
Palaniappa Chetty (2), Sheikh Akbar v. 
Sheikh Khan (26), Radha Kant Shaha v. 
Abhoychurn Mitter (27), Damodar Jagannath 
v. Atmaram Babaji (28), Pothi Reddi v.. 
Velayudasivan (29), Parsotam Narain v. 
Taley Singh (80), Chanda Singh v. The 
Amritsar Banking Co. (31). 

(15) 101 Ind. Cas. 573; 54 O 380; 31 O W N 397; A 
IR 1927 Cal. 376 
sane? 5t Ind. Cas. 84; 10 L BR 54; 12 Bur. LT 


a) 76 Ind. Cas. 522; 1R£121; A IR 1923 Rang, 
4 


(16) 24 B 380, 

(t7) 95 Ind. Cas. 847; 28 Bom. L R 631; AIR 1926 
Bom, 357. 

(18) 102 Ind. Cas. 138; 29 Bom, L R 432; A I R1927 
Bom, 437. 

(19) 29 M 111, 

(20) 140 Ind. Cas, 833; 6M L J 79; Iud, Rul. 
a Mad. 55; AIR , 1°33 Mad. 117; 37 L W 


(21) 4 A 135; A W N 1881, 144. 

(22) 13 Iod. Cas. 138; 3t A 158; 9A LJ 72, 

(23) 116 Ind. Cas. 293; 51 A 530; A ŞI R 1929 All, 
254; (1929) A L J 333. 

(24) 114 Ind, Cas. 482; 7 Pat. 845; 9 PLT 471; A 
I R 1928 Pat. 426. 

(25) 9 Q B D 37; 46 L T306; 30 W R 549. 

(26) 7 C 256; 8O L R 528, 

(27) 8 O 721; 11 OL R 310. 
443. 


a 9 66 Ind. Cas. 201; 2 Lah. 330; AT R 1922 Lah. 
e 


1934 ; 

(5) Ifit is agreed between the parties 
that the promissory note or other negotia- 
ble instrument shall be taken merely as 
collateral security for the repayment ofthe 
the loan the lender is entitled to sue 
upon the original consideration indepen- 
dently of the security, and without regard 
to any rights that hemay possess under 
the negotiable instrament. : 


(6) Further; if the terms of the agree- 
ment [by which I mean the whole of the 
terms; Kundan Lal v. Bhikari Das Ishwar 
Das (23), Nazir Khan v. Ram Mohan Lal 
(32)], under which the loan was made have 
been embodied in a negotiable instrument 
or in any other document, no evidence can 
be adduced in proof of the terms of 
the contract except the document itself, 
or secondary evidence of the contents of 
the document in cases in which secondary 
evidence thereof is admissible. It follows 
therefore that in such cases if the docu- 
ment which contains the whole of the 
terms of the agreement is not admissible 
in evidence a suit to recover the amount 
of the loan must fail, because the plaint- 
iff is not in a position to prove the 
debt. 

Now, in my experience it rarely, if ever, 
happens that the whole of the terms of 
the agreement under which a loan is 
made are embodied in a promissory note 
or other negotiable instrument given to 
the lender by the borrower except in’ 
cases in which the parties contrac} that 
the negotiable instrument shall itself be 
the consideration for the loan, and the 
lender is content to accept the negotiable 
instrument in satisfaction of the debt 
-whether or not the negotiable instrument 
is dishonoured at maturity or is otherwise 
unenforceable. In cases in which the 
‘parties agree that-the negotiable instru- 
ment shall be taken as conditional pay- 
ment only and not in accord and satisfac- 
tion of the original debt, I have myself 
never known or heard of an instance in 
which that term of the agreement has 
been embodied in the negotiable instru- 
ment, and therefore in such cases s. 91 
‘of the Evidence Act has no application. 
‘Moreover, it has long been a cause of 
surprise to me that the Courts should so 
often be disposed to hold that a lender 
has agreed to accept a promissory note or 
bill of exchange in satisfaction of the 


` (32) 133 Ind. Cas, 307; 53 A 114; (1931) ALJ 64; 
A I R193] All, 183; Ind. Rul. (1931) All. 627 
(Œ B). : ; 
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loan, and not as conditional payment of 
the debt. 

Why should he doso? Why should the 
lender be ready or willing to forego his 
right to recover on the original con- 
sideration for the Joan on receipt 
of a promissory note or bill of exchange 
which may never be met, or may 
be unenforceable ? Take an ordinary and 
simple illustration. A trader sells goods 
in his office or in the bazaar and takes a 
promissory note from the buyer. In ninety- 
nine cases out of a hundred itis a term 
expressed or implied of the contract that 
the goods shall be up to description, and 
if they are not, the purchaser is exonerated. 
Why should not the seller in like manner 
take the promissory note or bill of ex- 
change upon the terms that unless the note 
or bill is met at maturity, and unless the 
rights thereunder are enforceable, he is to 
be entitled to sue for the price of the goods 
that he has sold? Why should the seller 
agree to take the negotiable instrument 
upon the terms that unless the bill or 
note is met and is enforceable he shall lose 
his money ? ? 

In my opinion it is neither common law 
nor common sense that normally he would 
act so foolishly . 

I apprehend that the same principles ap- 
ply as between borrower and lender, and 
that when a promissory note or bill of 
exchange is given for a loan prima facie 
it is given and taken as conditional pay- 
ment, and not in accord and satisfaction 
of the debt. Ifthe promissory note or bill 
of exchange is taken as conditional pay- 
ment, and that term is embodied in the 
document cadit questio; but if itis not 
therein set out the document does not con- 
tain all the terms of the agreement upon 
which the loan was made, and in my opin- 
ion e. 91 of the Evidence Act does not apply. 

It appears to me that the reason why the 
High Courts in India have not found it 
possible to answer the question propound- 
ed with unanimity is due to what, with 
all respect, I regard as an unfortunate 
and incorrect passage in the judgment 
of Garth, O. J.in Sheikh Akbar v. Sheik 
Khan (26) which is in the following 
terms: - 

“When a cause of action for money is once com- 
plete initself, whether for goods sold, or for money 
lent, or forany other claim, and the debtor then gives 
a billor note to the creditor for paymentof the 
money at a future time, the creditor, ifthe bill or 
note isnot paid at maturity may always, asa rule 
sue for the original considsration, provided that he 
Ler not endorsed or lost or parted withthe bill or 
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note, under such circumstances as to make the 
debtor liable uponit to somethird person.” 


In Sheikh Akbar v. Sheikh Khan (26), it 
was found asa fact that the promissory 
note was itself the sole consideration for 
the loan; but because of the use of the 
word “then” in the above passage it has 
been laid down in some cases that if the 
handing over of the money and of the 
promissory note or other negotiable instru- 
ment is simultaneous, or, as it issometime 
stated, part of the same transaction, the 
promissory note or bill of exchange must 
be regarded as being the sole repository of 
the terms of the agreement, and the sole 
consideration for the loan; and that in 
such circumstances the lender is restricted 
to his rights under the negotiable instru- 
ment and cannot recover upon proof of 
the original consideration, [see Radha- 
kant Shaha v. Abhoychurn Mitter (27), 
Pothi Reddi v. Velayudasivan (29), Muthu 
Sastrigal v. Visvanatha .Pandarsannadhi 
(33), Parsotam Narain v. Taley Singh (30), 
Nazir Khan v. Ram Mohan (32), Nga 
Waik v. Nga Chit (34), Maung Kyi v. Ma 
Ma Gale (14)]. 

T confess that I do not understand why 
in the above cases so much significance 
should have been held to attach to the 
handing over of the promissory note and 
of the money being part of the same tran- 
saction; and I am of opinion, with all res- 
pect, that the fallacy that lies within the 
above proposition of law is that it does 
not appear to have been appreciated in 
those cases that it is not the time when, but 
the terms upon which, the loan wasmade 
that matters, and that whether the pro- 
missory note or bill of exchange was given 
atthe time when the money was handed 
over to the borrower or subsequently, in 
either case itis necessary for the Court 
to ascertain the terms of the agreement 
upon which the loan was made; the ques- 
tion asto what those terms were being a 
question of fact to be determined according 
to the particular circumstances obtaining 
in each case. À 
. I would answer the question propounded 
in the above sense. The costs of the hear- 
ing before the Full Bench are assessed at 
10 gold mohurs, and will follow the event 
` of the application for revision. 

Baguley, J.—I agree. 
Sen, J.—I agree. 

Leach, J.—I agree. , 
Dunkley, J.—I agree. 


N. Question answered. 
(38) 21 Ind, Cas. 864; 26 ML J 19, 
(34)2U BR (1907) 5, 
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Sh. LATAFAT HUSAIN— 
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versus 
Lala ONKAR MAL—PLAInNTIFF — 


RESPONDENT 

Appeal— Second appeal from findings of fact— 
When lies—Evidence Act (I of 1872),ss 11, 32, 5, 35, 
73—Scope—Comparison of handwriting by Judge— 
Propriety of—Negotiable Instruments Act (XXVI of 
1881), s 118—Presumption under—Deposition by 
deceased not falling under s. 32, Evidence Act— 
Applicability of s: 11, Evidence Act—Date of birth in 
school register—Admissibility of, to prove date of 
birth—Admission—When can be used against party 
making it. 

No doubt, questions of law and fact are often 
difficult to disentangle, but the following proposi- 
tions are clearly established :—(1) There is no juris- 
diction to entertain a second appeal on the ground of 
erroneous findings of fact, however gross the error 
may seem to be; (2) The proper legal effect of a 
proved fact is essentially a question of law, but the 
question whether a fact has been proved when evi- 
dence for and against has been properly admitted is 
necessarily a pure question of fact; (3) Where the 
question to be decided is one of fact, it does not 
involve anissue of law merely because documents 
which were not instruments oftitle or otherwise the 
direct foundations of rights, but were really histori- 
cal materials, have to be construed fcr the purpose 
of deciding the question; (4) A second appeal would 
not lie when some portion of the evidence might 
be contained ina document or documents, and the 
first Appellate Court had madea mistake as to its 
meaning. [p. 104, col. 1.) 


Where, therefore, the findings of fact arrived at 
by the lower Appellate Court have been based not 
upon any admissible evidence but upon a conclusion 
drawn from a document which was rejected by the 
trial Court and which, therefore, did not form part 
of the judicial record of the case and further the 
findings are vitiated by the fact that the conclusion 
drawn from this rejected document was arrived at 
by thelower Appellate Court inthe absence of both 
parties and their Counsel, a second appeal lies against 
the findings so arrived at. |ibid.] 

[Case-law referred to,] 


In applying the provisions of s. 73 of the Evidence 
Act, it isimportant not to- lose sight of its exact 
terms, It does not sanction the comparison of any 
iwo documents, but requires that the writing with 
which the comparison is to be made, or the standard 
writing asit may be called, shallbe admitted or 
proved to have been written by the person to whom 
it is attributed, and next the writing to be compared 
with the standard or, in other words, the disputed 
writing must purport to have been written by the 
same person, that is to say, the writing itself must 
state or indicate that it was written by that person. 
The section does not specifically state by whom the 
comparison may be made, though the second para- 
graph of the section dealing witha related subject 
expressly provides by way of contrast that in that 
particular connection the Court may make the com- 
parison. A comparison of handwriting is at all 
times as a mode of proof hazardous and inconclusive, 
and especially when it is made by one not conversant 


| with- the subject and without such guidance as might 


A 


A 
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be derived from the arguments of Counsel and the 
evidence of experts. [p. 1015, cols. 1 & 2.] 

[Case-law referred to.| 

The ordinary rule is thatevery negotiable instru- 
ment isto be presumed to be for consideration and. 
the burden of proof rests on the defendant admitting 
execution to prove that it was not for consideration, 
Dut in acase where the parties went to trial on the 
question of want of consideration and the trial Court 
who had heard the evidence and noted the demean- 
our of the witnesses formed an opinion against the 
plaintiff, the question as to any presumption of con- 


sideration passing under the instrument does not 
arise [p. 1016, col. 1] 

ar referred to.] 

f theterms of a deposition made by a person 
since deceased do not fall within the purview of 


s, 32 ofthe Evidence Act, the provisions of s. 11 of 
the Act will not avail to make such deposition evi- 
dence, [p. 1047, col. 2.] 

[ore referred to.] 

here the question is asto the ageof a person, 
the entry of the date of his birth in the school 
register based upon the statements of his deceased 
father is admissible in evidence under sub-s.5 of 
B. 32 and also under s.35 of the Evidence Act, the 
entry being in a public register stating the fact in 
issuo and made by a public servantin the discharge 
of his official duties. Gokul Prasad v. Kailash 
Nath (22), relied on. [p. 1048, col. 2.] 

An admission cannot be used against a pariy 
unless it isput to him and an opportunity afforded 
to him to explain it, if itis capable of explanation 
Shafig-ud-Din v. Mahbub Ilahi (21), referred to. [p. 
1048, col. 1], 


S.C. A. against the decree of the Subordi- 
nate Judge, Bara Banki, dated June 1, 
1933, setting aside that of the Munsif 
at Bara Banki, dated December 19, 1932. 

Mr. Akhlaque Husain, for the Appellant. 

Mr. B. K. Dhaon, for the Respondent. 


Judgment.—This is a defendant's ap- 
peal against an appellate judgment and 
decree of the Court of the Subordinate 
Judge of Bara Banki reversing the judg- 
ment and decree of the Munsif of Ramsane- 
highat and decreeing the plaintiff's suit 
with costs of both ihe Courts. 


The plaintiff Lala Onkar Mal filed asuit 
against the defendant-appellant Latafat 
Husain for recovery of Rs. 958-8-0 on the 
bases of two promissory notes, one for 
Rs. 450 executed on June 3, 1929, carrying 
interest at the rate of Rs. 2 per cent. per 
mensem with six-monthly rests, and an- 
other a promissory note for Rs. 39 executed 
on July 23, 1929, carrying the same rate 
of interest. The defendant in his written 
statement denied the execution of tho 
promissory notes and pleaded that “no 
consideration passed under them, that he 
-was a minor at the time of the execution 
of the alleged promissory notes, and that 
the rate of interest entered in the promis- 
sory n6te was excessive. Upon the pleadings 
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of the parties the learned Munsif framed 
the following issues :— 

“(1) Are the promissory notes in suit genuine and 
for consideration ? 

(2) Whether the defendant was a minor at the 
date of the promissory notes ? 

(3) Did the defendant represent to the plaintiff 
that he was a major at the time of the execution 
of the promissory notes, and if so, is the defendant 
estopped from denying the fact of his majority ?” 

“(1) To what relief is the plaintiff entitled to ?” 


The learned Munsif held on the first issue 
that the promissory notes in suit were 
proved but that they were without con- 
sideration. On the second issue he held 
that the defendant was minor at the time 
of the execution of the promissory notes. 
On the ‘third issue he held that even if 
the defendant did represent tothe plain- 
tiff that he was a major that would not 
estop him from raising the pleathat he 
was a minor at thetime of the execution 
of the promissory notes. Upon these find- 
ings the learned Munsif dismissed the plain- 
tifs suit. The plaintiff filed an appeal 
against this decree in the Court of the 
Subordinate Judge of Bara Banki and the 
learned Subordinate Judge held that the 
promissory notes were for considerati 
and that the defendant was a aan 
the time of the execution of the promis- 
sory notes. He accordingly allowed ithe 
appeal, set aside the judgment and decree 
of the trial Court and decreed the plain- 
tiffs suit with costs. He only allowed 
simple interest to the plaintiff- on the 
amounts of the promissory notes instead 
of compound interest claimed by him 

Dissatisfied with the judgment and 
decree of the lower Appellate Court the 
defendant has filed this second appeal 
We have heard the learned Counsel of both 
parties: at great length and have carefully 
examined the evidence on the record. 


A preliminary objection was raised on 
behalf of the plaintiff respondent that no 
second appeal lies in this case, as the 
findings of the lower Appellate Court are 
findings of facts and cannot be challenged 
in second appeal, and in support of this 
contention reliance was placed upon a 
ruling of their Lordships of the Privy 
Council in Wali Muhammad v. Muhammad 
Bakhsh (1). In that decision their Lord- 
ships made the following weighty pronoun- 
ment :-—~ 

“No doubt, questions of law and fact are often 


(1) 122 Ind. Oas. 316; 571 A &6;A IR 1930P O 
91; (1930) ALJ 292; Ind. Rul. (1930) P O 124; 31 
P L R145; 31 L W 321; 32 Bom. .L K 380; 5L O Ly 
518; 11 Lah, 199; 59 M LJ 53 (P 0). 
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difficult to disentangle, but the following propositions 
are clearly established :— 

(1) There is no jurisdiction to entertain a second 
appeal on the ground of erroneoua finding of facts, 
however gross the error may seem to be: eee 
Durga Chowdhraniv Jawahir Singh (2). 

(2) The proper legal effect of a proved fact is 
essentially a question of law, but the question 
whether a fact has been proved when evidence for 
and against has been properly admitted is neces- 
sarily a pure question of fact : see Nafar Chandra 
Pal v. Shukur Sheikh (3). 

(3) Where the question to be decided is one of 
fact, it does not involve an issue of law merely 
because documents which were not instruments of 
title or otherwise the direct foundations of rights, 
but were really historical materials, have to be 
construed for the purpose of deciding the question: 
see Midnapur Zemindari Co., Ltd. v. Uma Charan 
Mandal (4). ; 

(4. A second appeal would not lie because- some 
portion of the evidence might be contained in a docu- 
ment or documents, and the first Appellate Court had 
made a mistake as to its meaning : see Nowbut Singh 
v. Chutter Dharee Singh (5).” 

The learned Counsel for the defendant- 
appellant has, in answer to the preli- 
minary objection raised on behalf of the 
plaintiff-respondent, pointed out that if the 
findings of facts on the question of 
consideration of the promissory notes 
and on the question of the age of 
the defendant had been arrived at by 


the lower Appellate Court upon admis- 


sible evidence, he certainly would be out 
of Court and this second appeal could not 
be entertained by this Court. He, however, 
points out that the findings of facts arrived 
at by the lower Appellate Court have been 
based not upon any admissible evidence 
but upon a conclusion drawn from a docu- 
ment which was rejected by the trial 
Court and which. therefore, did not form 
part of the judicial record of the case and 
further the findings are vitiated by the 
fact that the conclusion drawn from this 
rejected document was arrived at by the 
lower Appellate Court in the absence of 
both parties arid their Counsel and without 
giving the defendant-appellant an op- 
portunity of showing that the document in 
question (Ex. 7) was rightly rejected by 
the trial Court. We are of opinion after 
hearing the Counsel of both parties at 
great length that in the circumstances of 
the present case the findings of the lower 
Appellate Court are vitiated by the fact 
that they are based upon inadmissible 

(2) 17 IA 122 at p. 127; 18 O 23; 5 Sar. P O J 560 
PC 


‘ yl Tnd. Cas, 760; 45 I A 183 at p. 187; 46 O 189; 23 
O W N 345; 9 L W 552 (PO), 
(4) 74 Ind, Oas. 482; 29 OW N 131; 21A LJ 793: 
A I R1923 POI; 4PLT 627: 33 MLT 291: 
(1923) M W N 839; 45 M L J 663; 25 Bom. L R 1987: 
400LJ16 (PO). 
(5) 19 W R 223, 
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evidence and we, therefore, consider that 
the defendant-appsllant was competent to 
file this second appeal against the findings 
so arrived at, and that in filing this appeal 
the appellant has not violated the principles 
of law enunciated by their Lordships of 
the Privy Council in Wali Mohammad’s 
case (1) cited above. 

In the circumstances of this case we 
have thought it proper to allow the Counsel 
of both parties to argue this appeal both on 
questions of fact as well as of law, as ifit 
were a first appeal. We have carefully 
perused the oral and documentary evi- 
dence produced by both parties. The. 
lower Appellate Court rejected the evidence 
of the appellant because in its opinion there 
was overwhelming and conclusive evidence 
furnished by the defendant's letter, Ex. 7, 
sent in reply to the plaintif’s demand on 
August 24, 1930. This letter was held by 
the learned Munsif as not proved, and was 
consequently rejected by him and did not 
form part of the judicial record of the case, 
The learned Subordinate Judge without 
giving the plaintiff an opportunity of 
proving this document, which was rejected 
by the trial Court, and without hearing the 
arguments of both parties on the question 


as to whether this document (Ex. 7) was 


rightly rejected or not by the learned 
Munsif, proceeded to take it up in evidence 
and to compare the signature in Ex. 7 with 
the admitted signatures of the defendant 
on the record. In doing so he purported to 
act under the provisions of s. 73 of the 
Indian Evidence Act, and after examining 
the signature of the defendant on this 
rejected document (Ex. 7) with the admitted 
signatures of the defendant, the learned 
Subordinate Judge came to the conclu- 
sion that there were unfailing marks of 
similarity between ihe two handwrit- 
ings and that Ex. 7 was a genuine 
document and was conclusive proof of 
the fact that the consideration of the 
promissory notes had been received by the 
defendant. The learned Counsel for the 
defendant-appellant has argued that the 
action of the learned Subordinate Judge 
was quite illegal and most pre-judicial to 
the defendant-appellant. He invited our 
attention to a ruling of their Lordships of 
the Privy Council reported in Kessarbai v. 
Jethabhai Jivan (6) in which their Lordships 
made the following pronouncement:— 

“But their Lordships are unable to come to the 
same conclusion as the members of the Appellate 
Court. They would have thought it unsatisfactory 


(6) 111 Ind. Oas. 169; A I R 19298 PG 277; 28 L W 
737 (P O). ee 
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and dangerous in any event to stake a decision in 
such a case as this on the correct determination 
of the genuineness of a signature by mere com- 
parison with admitted signatures, especially without 
the aid in evidence of microscopic enlargements or 
of any expert advice”. 

In the present case the learned Sub- 
ordinate Judge was exercising his mind in 
respect of a signature on a document 
which was not admitted in evidence and 
which did not form part of the judicial 
record of the case. 
memorandum of appeal in the lower Ap- 
pellate Court no ground was taken that 
this document (Ex. 7) was wrongly rejected 
by the trial Court and that it had been 
proved by the evidence of the plaintiff and 
ought to have been received in evidence. 
We further note that there- is no endorse- 
ment onthe back of this document (Ex. 7) 
in the handwriting of the Jearned Sub- 
ordinate Judge tothe effect that the docu- 
mentin his opinion was proved and admitted 
in evidence. So far as this Court is con- 
cerned, therefore, this document (Ex. 7) 
was and still remains arejected document, 
and forms no part of the judicial record, 
upon which we have to give a decision in 
this case. In Sreemutty Sarojini Dassi v. 
Hari Das Ghose (7) the learned Judges of 
the Calcutta, High Court made a reference 
to the exposition of the methods of proving 
handwriting given by Jenkins, O. J., in the 
case of Barindra Kumar v. Emperor (8) 
which decision was followed in Pulin 
Behari v. Emperor (9), and they laid 
down the law in the following terms: — 

“The ordinary methods of proving handwriting 
are: (1) by calling as a witness a person who wrote 
the document or saw it written, or who is qualified 
to express an opinion:as to the handwriting by 
virtue of s. 47 ofthe Evidence Act; (2) by a comparison 
of handwriting as provided ins. 73 of the Evidence 
Act; and (3) by the admission of the person against 
whom the document is tendered, A document does 
not prove itself, nor isan unproved signature proof 
of its having been written by the person whose 
signature it purports to bear. In applying the pro- 
visions of s. 73 of the Evidence Act, it is important 
not to lose sight of its exact terms. It does not 
sanction the comparison of any two documents 
but requires that the writing with which the com- 
parison isto be made,or the standard writing as it 
may be called, shall bs admitted or proved to have 
been written by the person to whom it is attribut- 
ed,and next the writing to be compared with the 
standard or, in other words, the disputed writing must 
purport to have been written by the same person, 
that is to say, the writing itself must state or 
indicate that it was written by that person. The 


(7) 66 Ind. Oas. 774; 26 OW N113; 340 L J 373; 
A í R1922 Cal, 12; 4¥ O 235. 
502; 14 OW N 


(8) 7 Ind, Cas, 359; 37 O 497 at p, 
1114; 11 Or, L J 453, 

(9) 16 Ind, Oae 4957; 16 O W N1105; 15 O.L J,517; 
13 Gr, L J_609, p h 
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section does not specifically state by whom ths 
comparison may be made, though the second 
paragraph of the section dealing with a related 
subject expressly provides by way of contract that 
in that particular connection the Court may make the 
comparison." 


A comparison of handwriting is at all 
times asa mode of proof hazardous and 
inconclusive, and especially when it is 
made by one not conversant with the subject 
and without such guidance as might be 
derived from the arguments of Counsel 
and the evidence of experts. In Phoodee 
Bibee v. Govind Chunder Roy (10) it was 
said by the Court that 

“a comparison of signature is a mode of ascertaining 


the truth which ought tobe used with very great 
care and caution.” 


It is true that the opinions of experts on 
handwriting meet with their full share of 
disparagement ab times, but at any rate 
there isthis use in their employment, that 
the appearances on which they rely are 
disclosed, and can thus be supported or 
criticised, whereas an opinion formed by a 
Judgein the privacy of his own room is 
subject to no such check. And that the 
aid of an expert may be of value was 
‘clearly the opinion of so distinguished a 
Judge as Mr. Justice Blackburn, who in 
R. v. Harvey (11) refused to allow a compa- 
trison to be made without the help of experts. - 

In the present case all the dangers noted 
in the passage cited above have been over- 
looked by the learned Subordinate Judge 
of Bara Banki. He neither examined any 
expert in handwriting nor allowed the 
learned Counsei of both parties to give him 
the benefit of their criticisms as to the 
conclusion that he formed as to the genuine 
ness of Ex., 7, nor did he give the defend- 
ant-appellant an opportunity of satisfying 
the -Court that the rejected document 
could not be utilised by him for the pur- 
pose of comparison of handwriting in his 
own sitting room at the time of writing the 
judgment, but applied the provisions of 
s. 73 of the Indian Evidence Act, to this 
rejected document and held. that it was 
conclusive evidence of the passing of con- 
‘sideration under the promissory notes in 
suit. We cannot for a moment accept a 
finding based on such a conclusion arrived 
at in this illegal manner. We may also 
note in the same connection that Ex.7 
does not expressly refer to the promissory 
notes in suit, but refers to some debts due 
from the defendant to the plaintiff and it 
is in the evidence of the plaintiff himself 
that the defendant used to purchase cloth 

(10) 22 W R 272, 

(11) (1869) 11 Qox O Q 546, 
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and other articles on credit from him and 
it may well be that this letter (Ex. 7) may 
refer to those debts due from the defend- 
ant to the plaintiff in respect of the pur- 
chases made by him from the cloth shop of 
the plaintiff. 

On behalf of the plaintiff-respondent it 
was argued that even if Ex. 7 be rejected, 
there still remained the legal presump- 
tion under s. 118 of the Negotiable Instru- 
ments Act (XXVI of 1881) that every 
negotiable instrument will be presumed to 
have been made or drawn for consideration. 
It is no doubt true that the ordinary rule 
is that every negotiable instrument is to 
be presumed to be for consideration and 
the burden of proof rests on the defendant 
admitting execution to prove that it was 
not for consideration, but in a case like the 
present where the parties went to trial on 
“the question of want of consideration and 
` the trial Court who had heard the evidence 

and noted the demeanour of the witnesses 
formed an opinion against the plaintiff, 
the question as to any presumption of con- 
sideration passing under the instrument did 
not arise: In re Kannu Swami Pillai, 9 Ind. 
Cas. 79 (12) and Kishan Ballabh v. Ghuremal 
28 Ind. Cas. 390 (13) and Benode Behari 
. v. Janaki Kalwar, 29 Ind. Cas. 468 (14). 
Further, it is to be noted that in the present 
case the plaintiff himself admits that there 
are two mistakes in the promissory notes, 
first that Saidpur isa mistake for Rudauli 
and that the’ interest on the promissory 
note was not simple but compoundable 
with six-monthly rests, These suspicious 
circumstances in our opinion result in shift- 
ing the burden of proof, which originally 
rested upon the defendant. [See Thakur 
Din v. Oudh Commercial Bank, 57 Ind. Cas. 
304 (15) and Zohrajan v. Rajan Bibi 28 Ind. 
Cas. 402 (16). The presumption is also 
weakened by the allegation of the defend- 
ant who is a young man of extravagant 
habits that he was a minor when the pro- 
notes were executed. [See Moti Gulab 
Chand v. Mohammad Mehdi (17). In Lala 
Jawahar Lal v. Manna Lal (18)] it was 
held that where in a suit on a promissory 
note, the defence was minority at the time 
of the execution of the pro-note and there 
were other suspicious circumstances, viz., 

(12) 9 Ind. Oas, 79;8M L T 463. 

(13) 28 Ind, Oas. 390; 13 A L J 322. 

(14) 29 Ind. Cas, 468. 

(15) 57 Ind. Cas, 304; 23 O O 91, 

(16) 28 Ind. Cas. 402; 62 P W R 1915; 48 P R 1915; 
146 P LR 1915. : 

(17) 20 B 367 at p. 369, 

(18) 124 Ind, Cas, 436;6 O W N 1046; A IR 1930 
e Oudh 108; Ind, Rul, (1930) Oudh 244. 
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the fact that the transaction was not enter- 
ed in the creditor’s account, the presump- 
tion under the section was held to have 
been negatived. The present case appears 
tobe on all fours with this ruling, because 
here too the plaintiff has failed to produce 
his account books, although he admits 
that he keeps regular accounts. The de- 
fendant aveis that he was a minor at the 
time when the promissory notes were exe- 
cuted and has adduced evidence to that 
effect, and the plaintiff cannot explain how 
and from whom he got the money, which he 
lent to the defendant on the promissory 
notes. On this point the plaintiff has de- 
posed as follows :— 

“I lent Rs. 450 to the defendant from my own 
pocket. That was not the money of my shop. I kept 
separate accounts of it, I cannot say whence I brought 
that money which I advanced to defendant. It was 
the money of the women of my family, It was 
entered in a separate account. There are 5 or6 
women in my family. I do not remember from 
whom I got the money, but I collected the money 
from them. I do not remember from how many 
women I got the money. I did not give them any- 
thing in writing......My brothers’ wives also live 
with me. I do not remember how much I took from 
them. I do not remember if they have been paid 
ornot. Nothing has been given to them in writing. 
They are the wives of Jamuna Das and Phalad Das, 
my brothers...... I did not take the money from my 
brothers. I donot remember if I had any money in 
cash in my shopon that date. (Now says), 1 had 
money in cash in the shop on that date. E cannot 
file the account books of Rudauli shop.” 

It is clear from the statemenls made by 
the plaintiff himself that the genesis of 
these promissory notes is shrouded in in- 
iquity. In these circumstances we are 
clearly of opinion that the presumption 
under s. 118 of the Indian Negotiable In- 
truments Act, cannot be availed of by the 
plaintiff. : | 

We now turn to examine the evidence on 
the record. Defendants’ Witness No. 1, Mus- 
tafa Husain, who is an attesting witness to 
the receipt of Re. 35 (Ex. 4) has deposed 
that no consideration passed before him. 
The learned Munsif has believed the evi- 
dence of this witness and we see no reason 
whatsoever to differ from him. We may note 
in this connection that all the witnesses 
believed by the Munsif have been disbe- 
lieved by the lower Appellate Court, but 
no reasons have been assigned why the 
learned Subordinate Judge did not choose 
to believe the evidence of the witnesses, 
who had been examined by the Munsif, and 
who, therefore, wasin a better position to 
judge their evidence than the lower Ap- 
pellate Court. The learned Subordinate 
Judge has also disbelieved the evidence of 
the defendant himself, who was examined 
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as D. W. No. 3. The defendant was sub- 
jected to a very lengthy and very severe 
cross examination and the learned Munsif 
had every opportunity of noting the de- 
meanour of the witnesses and of forming 
his own estimate as to the trath or other- 
wise of the story told by the defendant. 
The plaintiff was also equally subjected 
to a very lengthy cross-examination and if 
upon a careful balancing of the evidence 
of both parties to the suit, the learned 
Munsif chose to believe the evidence of the 
defendant, we are not prepared to hold that 
his conclusion is not right. The learned 
Munsif has accepted the evidence of the 
defendant as D. W. No. 3 and we agree with 
him in his estimate of that evidence, The 
plaintiff has not explained why he should have 
gone to borrow money from the women folk 
of his family inorder to give an advance to 
the defendant. No lady of the plaintiff's 
household has been examined by the plaintiff 
in support of the story told by him in 
Court. The plaintiff's account of how the 
loan was borrowed by the defendant is also 
very curious and unconvincing. One day 
all of a sudden the defendant came to his 
shop and wanted Rs. 450 and without 
demur and without asking why he wanted 
this loan the plaintiff borrowed this sum of 
Rs. 450 from the womenfolk of his house- 
hold, whose name he does not remember, 
and at once he gave the money and got 
the promissory note and receipt executed. 

The plaintiff has not produced his 
account books. He does not know what 
became of those account books, although 
the account books, according to the evidence 
of P. W. No. 1, would show that the defend- 
ant used tocome to the plaintiff's shop for 
purchasing cloth, Plaintiff's Witness No. 2 
Ganeshi Lal has also deposed that he 
signed the receipt for Ks. 490 but no 
money was paid in his presence to the 
defendant Latafat Husain. He has deposed 
that he signed the receipt merely because 
the plaintiff told him (the witness) that 
Rs. 45U had been paid to the defendant on 
that promissory note. Itis therefore clear 
that the evidence of P. W. No. 2 Ganeshi 
Lal does not help the plaintiff in proving 
that the consideration passed under the 
promissory note insuit. In these circum- 
stances we are clearly of opinion that 
the finding of the learned Munsif that 
no consideration ‘ passed on the 
promissory notes is correct. The opinion 
of the lower Appellate Court that 
P. W. No.5 and D. W, No.l were won 
over by the defendant and’ they turned 


LATARAT HUSAIN D. ONKAR MAL 


1047 
hostile to the plaintiffis not supported by 
any evidence on the record. It isa purely 
gratuitous assumption, which it was not 
permissible for the lower Appellate Court to 
make. 

For the reasons given above we uphold 
the finding of the learned Munsif on issue 
No. 1 and tind that no consideration passed 
on the promissory notes in suit. 

- We come next to consider the question 
of minority. The learned Subordinate 
Judge has accepted the documents 
(Exs. 1l and 12) and has held that the 
admissions contained in them furnish con- 
clusive proof of the fact that the defendant 
was a major. The learned Counsel for the 
defendant-appellant has argued that Ex. 12 
is inadmissible in evidence because the 
statement asto the ageof the defendant 
made therein does not come under any 
clause of s.32 ofthe Indian Evidence Act, 
On behalf of the plaintiff-respondent ib is 
argued that this statement is admissible 
under s.llof the Indian Evidence Act. 
Wecannot for a moment accept the con- 
tention urged on behalf of the plaintifi- 
respondent. In Bela Raniv. Mahabir Singh 
(19) it was held that if the termsof a 
deposition made by a person since 
deceased do not fall within the purview 
ofs. 32 of the Indian Evidence Act, the 
‘provisions of s. 11 of the Act will not avail 
to make such deposition evidence. The 
late Sir Promoda Charan Banerji in deliver- 
ing his judgment made the following 
observations:— 

“I agree with the learned Chief Justice thet the 
statements relied on cannot be admitted in evidence, 
They are the statements of persons who are dead, 
Statements of such persons can only be admitted 
under ss, 32 and 33 of the Evidence Act, It is 
conceded that the statements in question do not 
come within the purview of those sections and 
are, therefore, not admissible under those sections, 
but it ig contended that they are admissible under 
s. 11 as being facts which make the existence 
or non-existence of a fact in issue highly 
probable. The making of such a statement is no 
doubt,a fact which would make the fact in issue 
highly probable and, as such, might be admissible 
in evidence, but it must be proved before it can 
be admitted. The terms of s, ll are,it is true, wide 
but they must be read subject to the other sections 
of the Act, and therefore the, fact relied on must 
be proved in accordance with the provisions of 
the Act. If that fact is a statement made by a 
person who is not called and cannot be called, the 
statement cannot be admitted unless it comes within 
the purview of subsequent sections of the Act, for 
example ss. 32 and 33. That such was the 
intention of the Legislature is manifest from the 
elaborate provisions of the Act as to relevancy of 
evidence. Surely it cannot be said that the state- 
ment ofa person who said to another person that 


C19) 14 lad, Cas, 116; 34A 341; 9 A Ld 351, 
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he had seen a murder committed can be admitted 
unless the person who made the statement is called.” 

The learned Chief Justice Sir Henry 
Richards in his judgment made the follow- 
ing observations:— 

“The persons who made the depositions are dead and 
the depositions accordingly are simply the state- 
ments of relevantfacts by persons whoare dead. 
Such statements are not relevant facts, unless 
they came under some one or more of the sub-sections 
of s, 32 of the Evidence Act ..... I think it impossible 
to hold that a statement of a relevant fact which 


would be inadmissible under s. 32 could be ad- 


missible under s. 11,” 

Similarly in Manna Lal v. Kameshari Dat 
(20) it was held by two learned Judges 
of this Court that before a fact can be 
considered to be relevant under s. 11, it 
must be shown that it is admissible. It 
would be absurd to hold that every fact 
would be admissible under s. 11 even if it 
be inadmissible and irrelevant under the 
provisions of the Indian Evidence Act, it 
was further held that if a particular 
deposition could not be admitted in evidence 
under s. 32, it would not be admissible 
under s, 11 of the Act. We must, therefore, 
hold that the statement of Fakhrul Hasan 
as to the age of the defendant contained 
in his deposition (Ex. 12) is inadmissible 
in evidence. 

As to the deposition of the defendant 
himself (Ex. 11), that only amounts to an 
admission, and it has been held in Shafig- 
ud-Din v. Mahbub Elahi (21) that an admis- 
sion cannot be used against a party unless 
it is put to him and an opportunity afforded 
to him to explain it, if it is capable of 
explanation. The defendant has explained 
away his admission by saying that he had 
made it at a time when he wanted to get 
rid of his guardian Fakhrul Hasan and 
so he falsely deposed thathe was of age 
when he was not of age. This explana- 
tion of his admission has been accepted 
by the learned Munsif and we also have 
no hesitation in accepting it. At best an 
admission isa very weak kindof evidence, 
In Gokul Prasad v Kailash Nath (22) Mr. 
Justice Daniels held that admissions are 
always evidence against a party who made 
them, but they are evidence which varied 
very much in value according to circum- 
stances and that the Court was quite at 
liberty to reject them if it was satisfied 
from other circumstances that they were 
untrue. In the present case we are 


(20) 114 Ind, Oas. 801; AIR 1929 Oudh 113;5 O 
N 111 


(21) 125 Ind, Oas, 893; 11 Lah, 632;31 PL R472; 
Ind, Rul, (1930) Lab, €69, AI R3930 Lah, 714, - 


(22) 65 Ind, Oas, 345,80 L J 596;4 UPR UR (O) | 
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salisfied that the admission made by the 
defendant-appellant in Ex. 11 is untrue 
and wé, therefore, reject it, all the more 
so, as there is the positive evidence of the 
Civil Surgeon, which goes to show that 
the defendant must have been a minor at 
the time when he executed the promissory 
notes. There is also the register of pupils 
altending the Amiruddaula Islamia High 
School of Lucknow, (Ex. A-2), which is 
signed by its Headmaster, Mr. Khan, and 
dated August 19, 1926, and there is also 
the register of pupils attending the Forbes 
High School at Fyzabad, which is signed 
by Mr. Muhammad Said Khan, Head- 
master of the School, and is dated 
July 20, 1929. In both “these documents 
the birth of the defendant has been given. 
as May 2, 1914. ‘There is no reason for 
us to reject these documents which are 
admissible under s. 35 of the Indian 
Evidence Act. In Manna Lal v. Kameshart 
Dat (20) it was held that where the ques- 
tion is as to the age of a person, the 
entry of the date of his birth in the 
school register based upon thestatements 
of his deceased-father was admissible in 
evidence under sub-s. 5 of s. 82 and also 
under s. 35 of the Indian Evidence Act, 
the entry being in a public register 
stating the fact in issue and made bya 
public servant in ihe discharge of his 
official duties. We, therefore, upon this 
documentary evidence apart from the oral 
evidence of the defendant himself, hold 
that the defendant-appellant was a minor 
at the time, when he executed the pro- 
missory notes in suit. 

We, therefore, uphold the finding of the 
learned Munsif onIssue No. 2 also. Issue 
No. 3 was not argued before us by either 
party, and it is not necessary for us to 
discuss it but we may say that we are 
in entire agreement with the learned 
Munsif in his finding on this issue and 
with the reasons given by him in respect 
of that finding. : 

The result is that we allow this appeal, 
set aside the judgment and decree of the 
lower Appellate Court, restore the judg- 
ment and decree of the trial Court and 
dismiss the plaintiff's suit with costs in all 
three Courts. ` ; 

D. Appeal allowed. 


> 
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MADRAS HIGH COURT 
Second Civil Appeal No. 283 of 1930 
April 18, 1934 
VENKaTASUBBA Rao, J. 
EMANI VENKATARAMAYYA 
AND ANOTHER—DrFEnDANTS— APPELLANTS 


versus 
LALBIBI SAHEBA (DECEASED) AND OTHERS 


. —PLAINTIFFS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 11, Expl. 
> IV— Res judicata—Maiter which might and ought to 
have been made a ground of attack—Suit for 
„possession by widow as donee—Dismissal of suit— 
“Subsequent suit for partition among heirs~Claim by 
—rdow for her share—Whether barred, 

The sons ofa deceased Muhammadan mortgaged 
certain properties which had belonged to their father, 
treating them as their own. The mortgagee obtain- 
ed a decree, brought the properties to sale and pur- 
chased them himself, The widow of the deceased 
Muhummadan instituted a suit for Possession against 
the mortgagee alleging that the properties had been 
gifted to her by her husband, but the suit was dis- 
missed. The daughters subsequently instituted a 
uit for partition and in this suit the widow claimed 

' a share as heir of ber husband : 

Held, thatthe widow's right to a share in the 
properties as an heir of her husband was a matter 
which she might and oughtto have madea ground 
of attack in her former suit and her claim toa share 
was, therefore, barred by res judicata, 

If a matter could have been set up as a ground 
of attack inthe former suitand ifits introduction 
into thet suit was necessary fora complete and final 
decision of the right claimed by the plaintiff therein, 

Ait will be deemed to be a matter which ought to have 
been madea ground of attack in that suit, unless 
the matters in that andthe subsequent suit are go 
dissimilar that their union might lead to corfusion. 
The test of evidence is not a satisfactory test. 
Srimat Rajah Vijia Ragunada Boda Gurusami 
Peria Odaya Tevar v. Katama Nachiar, Zemindar of 
Sivagunga (1), Teharti Doorga Persad Singh v. 
Tekaitrt Doorga Konwari (2) and Kameswarpershad 
v. Rajekumari Rutiun Koer (3), referred to. 
~ §.C. A. against the decree ofthe Court 
of the Subordinate Judge, Narasapur in A. 


S. No. 298 of 1927 preferred against the 


decree of the Court of the District Munsif, 
Tanuku in O. S. No. 486 of 1925. 
Mr. B. Sitarama Rao, for the Appel- 


lants. 
Mr. V. Suryanarayana, for the Respond- 

ents. 
Judgment. —The question raised is one 
of res judicata. The original owner is one 
“Lal Muhammad who died in 1902. The 
plaintiffs, his daughters, have brought this 
suit for partition of his properties. The 
defendants Nos. 1 and 2 are his sons, and 
‘the 3rd defendant is his wife. In 1904, the 
defendants Nos. 1 and 2, treating the 
properties as their own, mortgaged them to 
the 4th defendant. In 1922 the latter fled 
a suit upon the mortgage in his favour, 
„Obtained a decree and in the Court sale 
that followéd, defendants Nos,,5 and 6 
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purchased the properties. Thereupon, the 
rd defendant filed O.S. No. 335 of 1923, 
alleging that the properties had been gifted 
to her by her husband and that no title 
passed under the Court sale to defendants 
Nos. 5 and 6. That suit was dismiss- 
ed. 

In the present suit the lower Courts have 
held that the properties of Lal Muhammad 
‘became liable to be partitioned on his death 
among his heirs and that the mortgage by 
his sons was not binding on the shares of 
Lal Muhammad’s daughters (i. e. the 
plaintiffs), or of his wife (the 3rd defend- 
ant). 

Tens appellants (defendants Nos, 5 and 
6) it is now contended that as regards the 
3rd defendant, her right should be held to 
have become barred by the rule of res 
judicata. The question is whether her 
right to a share of the property is a matter 
which not only might but also ought to 
have been made a ground of attack in the 
former suit, viz,, O. S. No. 335 of 1923 
(Exp. 4 to s, 11, Civil Procedure Code). 
That it might have been made a ground of 
attack admits of no question. This being 
a suit for partition, the 3rd defendant is 
virtually in the position of a plaintiff, 
The right claimed in both suits is in regard 
to the same property. The test is this: 
If a matter could have been set up as 
a ground of attack inthe former suit and 
if its introduction into that suit wag 
necessary for a complete and {final decision 
of the right claimed by the plaintiff {therein, 
it will be deemed to be a matter which 
ought to have been made a ground of 
attack in that suit, unless the matters in 
that and the subsequent suit are- so 
dissimilar that their union might lead to 
confusion. (Mulla’s Civil Progedure Code, 
9th Edition, p.47.) 


Mr. V. Suryanarayana contends that the 
two claims are dissimilar as they have to 
be supported by different evidence. But 
it has been held that the test of evidence 
is not a satisfactory test, the reason being 
that, when alternative grounds of attack 
are set up, the evidence in support of such 
alternative grounds would very often be 
different. On the facts of this case I am 
satisfied that the defence of res judicata 
must prevail. It is unnecessary to examine 
the numerous cases on the point, but I may 
refer to Srimat Rajah Vijia Ragunada Boda 
Gurusami Peria Odaya Tevar v. Katama 
Nachiar, Zamindar of Sivaganga (1), 


a) JAM 1A 50; 10 WRP O 1; 2Sar, 212, 
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‘Tehartt Doorga Persad Singh v. Tekaitri 

Doorga Konwari (2) and Kameswarpershad 
v. Rajakumari Rutlun Koer (8). 

The result is, that the 5th and 6th 
defendants (the purchasers) are entitled to 
the share the lower Appellate Court has 
awarded to the 3rd defendant. To this 
extent the lower Appellate Court’s decree 
is modified. Its order as to costs is not 
disturbed; but in this Court I direct that 
the appellant shall get half of the costs of 
the second appeal from the legal representa- 
tives of the 3rd defendant. 

A. Decree modified. 

(2)5 I A149; 4C 190;3 OL R 31;3 Sar, 827; 3 


Suther £40; 2 Ind. Jur. 650; 2Shome L R 21 (P O). 
(3) 19 I A 231; 20 O79; 6 Sar. 241 (P O). 


_ , PATNA HIGH COURT 

Criminal Miscellaneous Case No. 53 of 

1933 
November 10, 1933 
MACPHERSON, J. 
HARIHAR SINGH AND OTHERS—ACOUSED 
—PETITIONERS 
VETSUS 
EMPEROR—Oppostte Parry 

Criminal Procedure Code (Act V of 1898),ss. 107, 144, 
145—Discretion of District Magistrate—Interference 
by High Court, when proper—Order not illegal nor 
definitely improper —Interference, propriety of. 

Ths High Court should be astute not to inter- 
lere with the exercise of his discretion by 
the District Magistrate as to which of the 
powers conferred on him by statute enabling him 
to ensure the peace of his District, he should 
exercise in a particular case. Heis necessarilyin 
a better position to say which of those powers is 
called for by the situation confronting him at ihe 
crucial moment. Jt is enough ihat the action 
which he is taking is not illegal or definitely 
improper. Where it can certainly not be pre- 
dicated that action under s. 107 is not proper 
since it is clear that such action is legal, 
the Court ought not to quash the proceedings 
under s. 107 even if it should be ‘possible to 
predicate later on (as opposed to the date‘of initiation 
months ago) that a proceeding under s. 145 might 
eventually give better results, Convenience is not 
necessarily a good criterion, still less, a general 
criterion. Saddique v. Mohid (1), referred to, 


Cr. Mis. C. from an order of the Sub- 
Divisional Magistrate. Gaya. 

Mr. W. H. Akbari and Quazi Nazrui 
Hussain, for the Petitioner. 

Messrs. P. C. Manuk and Anand Prasad, 
for the Crown. 

Order.—This Rule has been-issued on 
an application which purports to be a 
petition under s. 526 Criminal Procedure 
Còde, though the last of the “grounds” 
is that the proceedings before the Magis- 
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trate should be quashed in view of the 
admission on behalf of the prosecution wit- 
nesses that there are no crops standing 
on .the fields, all having been cut away 
by the first petitioner, : 

Mr. Akbari who appears for the peti- 
tioners, states that, in point of fact, the 
Rule was issued not on the question of 
transfer but on the point whether in view 
of the decision in Saddique v. Mohid (1) 
which follows the decision in Shama 
Charan v. Emperor (2) the proceedings 


under s. 107, Criminal Procedure Code, :- 


should not be quashed, leaving it open, 
presumably, to take proceedings under 
s. 145 of the Code. Mr. Akbarihas now 
argued both points and without calling 
upon Mr. Manuk who is for the opposite 
party, Iam satisfied that the Rule must be 
discharged, 

The facts are briefly these: Following 
on achampertous transaction of Febru- 
ary 27, 1932, between petitioner No. 1 and 
Aziz, the son of a former owner, Umatul 
Fatma, who had mortgaged the mukarrari 
villages Nadiwan and Nanian in Gurwa 
Police Station and Karmain in Police 
Station Sherghati in favour of the father 
of Upendranath Banarji, who and whose 
successors had by virtue of various Court 
sales thereafter become mukarraridars and 
were in possession, petitioner No. 1, his 
transferor and another instituted title 
Suit No. 9 of 1932, in the Court of the 
Subordinate Judge of Gaya on February 21, 
1932, and promptly began to interfere with 
the possession of Upendranath Banarji 
with a view to preparing evidence for the 
suit, so that about March 20, 1932, the 
Police of both Stations requested that 


‘action under s. 144, Criminal Procedure. 


Code, be taken against the petitioners. 
The Sub-Divisional Magistrate made the 
order absolute on May 20, 1932, holding 
that the claim of the petitioners was a 
mere pretence and the superior Courts 
declined to interfere. Meantime, on May 17, 
1932, the Sub-Inspector of Gurwa reported 
for action under s. 107 against the peti- 


tioners and the Sub-Divisional Magistrate. 


drew up proceedings, which however failed, 
the view of the Magistrate being that 
the dakhaldehani papers not being proved 
the present possession would seem to be 
with the petitioners. The District Magis- 
trate differed as to possession and directed 


(1) 129 Ind, Cas, 85; A1R 1930 Pat, 553; 32 Or, L 
J 208; Ind. Rul, (1931) Pat, 6); (1930) Or, Oas, 110), 

(2) 90 Ind, Cas, 442; A I Hè 1925 Pati 610; 26 Or, 
L J 1562; (1925) Pat, 263; 6 P L T 766, 
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that if the opposite party should try to 
disturb Banarji’s possession in face.of the 
orders under s. 144, the local Police should 
draw up proceedings under s. 107 on fur- 
ther evidence of likelihood of a breach of 
“tha peace. An application against this 
order was dismissed in the High Court 
with an observation that the remark of the 
District Magistrate as to possession was 
not necessary for the purposes of his deci- 
sion. 
- Next the Sub-Inspector of Sherghati 
@esked for proceedings under s. 144, 
on both parties, but the Sub-Divisional 
Magistrate on February 24, 1933, made 
the order absolute against the petitioners. 
On March 3, the District Magistrate reject- 
ed a motion against this order with an 
observation that the dispute was not 
bona fide and the petitioners moved this 
~Court against the order under s. 147 and 
obtained a Rule 
“on the ground that the matter should have been 


dealt with not under s. 144 but under a. 145, 
Oriminal Procedure Oode.” 


In discharging the Rule on April 26, 1. 


observed that 

_ “proceedings under s. 145 now would be futile 
Bince they could not possibly be brought to a 
conclusion in all the circumstances of the present 
case, before the parties will have a definite decision 
-one way or-the other from the Civil Court towards 
the end of June,” 
and proceeded 

“It, therefore, doss not matter in this case 
whether s, 145 would have been the more ap- 
propriate method of settling the dispute between 
the parties which was stated ‘by the Police whose 
view was accepted by the Magistrate, to require a 
speedy remedy such as is afforded by s. la4. All 
-things considered, I certainly see no reason to 
hold that s, 114 was nota proper method of dealing 
with the emergency when ‘it came before the 
Magistrate in January’ last. It is always enough 
that the Magistrate adopts any proper method to 
meet the emergency if there happen to be several 
methods to choose from; his choice is not to be 
considered in the light of the fact that at a later 
stage when the emergency can be viewed on a 
different basis, another method may be adjudged 
to have been a more proper or the most proper or 
rather the most satisfactory method in the circumstan- 
ces. i 

SI am satisfied that at the present stage pro- 
Weedings under s, 145 would be entirely inexpedient. 
The District Magistrate must maintain the peace 
of his District as between these warring parties 
until the forthcoming decision of the Civil Court, 
by the means at his disposal which he shall adjudge 
‘most appropriate to and most effective in the 
pete The Rule is accordingly discharg- 
ed, 


In spite of the order under s. 114 of 
February 14 and a further order of March 1, 
to depute a constable to Karmain to help 
‘the first party to harvest the crops and 


submit a report under s, 107,- if there | 
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should be any likelihood of a breach of ` 
the peace, the petitioners from the middle 
of March began cutting the crops, and in 
a report of April. 8, mentioning these facts 
and stating that there was no likelihood of 
the trouble subsiding, he asked for proceed- 
ings under s. 144 at once against the 
petitioners and submitted a report under 
s. 107. On this report the Sub-Divisional 
Magistrate on April 11, drew up pro- 
ceedings under s. 107. Four members of 
the petitioners party who carried away 
the crops, were sent up under s. 379, 
Indian Penal: Code, and their convictions 
have been upheld on appeal. 

In support of the application for transfer, 
Mr. Akbari contended that the present 
Sub-Divisional Magistrate Mr. Mitra 
having passed the orders of March 1, 
and been otherwise connected with other 
proceedings ought not to try this case. 
But while suggesting that the orders of 
March 1, had been passed by Mr. Mitra, 
he failed to produce any papers to 
establish the fact, and I find from the 
Quarterly Civil List that Mr. Mitra 
actually joined at Gaya on March 3. 
Again the case under s. 379 was started 
in view of the order under s. 144 and 
was tried by a Magistrate other than 
Mr. Mitra. No objection was taken to 
Mr. Mitra dealing with these proceed- 
ings under s. 107 antil August 10. The 
real ground of objectionis that Mr. Mitra 
failed to enforce’ the attendance of 
Upendranath Banarji when the petitioners 
wished to have him first as a Oourt 
witness and then as a defence witness, 
At first they failed to pay the process-fee. 
When they didso and Upendranath Banarji 
was summoned, an adequate medical 
certificate . was filed on his behalf 
to the effect that he was not ina fit state 
to give evidence either in Court or at his 
residence. It may be pointed out that 
precisely the same course was adopted 
in the trial under s. 379. The petitioners 
also called on Upendranath Banarji' to 
pring his papers for thirty years and 
the Magistrate directed him to bring 
three years’ papers. In fact, however, the 
village papers had been already filed in 
the civil suit. The petitioners have also 
been prolonging the civil suit in order 
to harass the defendants. It is manifest 
that there is no ground whatever for the 
transfer of the case from the file of the 
Sub-Divisional Magistrate. As regards 
the quashing of the proceedings, it is 
admitted that the present case in no way 
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differs from the case above referred to 
which I determined on April 26, last. 
All that was said there applies to the 
present case. The decision in Saddique 
v, Mohid (1), is adduced in support of 
the view that the proceedings should be 
quashed. Now in the first place, that case 
came up at an early stage and not after 
many hearings and when only the defence 
evidence was to be recorded, Again it 
proceeded in a special degree onits own 
facts and the Court remarked : 

“It will, therefore, be necessary before pro- 
ceedings under s. 107, Criminal Procedure Code, 
can be properly instituted against the petitioners, 
to ascertain which of the parties to this dispute 
ig in possession of the land, which can more 
conveniently be done by proceedings under 
s. 145." 

I am not prepared to admit that con- 
venience is necessarily a good criterion 
and, still less, a general criterion. This 
Court should be astute not to interfere 
with the exercise of his discretion by the 
District Magistrate in respect of which 
of the powers conferred on him by statute 
enabling him to ensure the peace of his 
District, he should exercise in a particular 
case. He is necessarily in a better position 
to say which of those powers is called 
for by the situation confronting him at 
the crucial moment. lt is enough that 
the action which he is taking is not illegal 
or definitely improper. In the present 
instance it can certainly not be predicated 
that action under s. 107 is not proper 
and that is what would be necessary to 
justify interference by this Court since 
it is clear that such action is legal. In 
these circumstances, the Court ought not 
to- quash the proceedings under s. 107 
even if it should be possible to predicate 
now (as opposed to the date of initiation 
months ago) that a proceeding under 
s. 145 might eventually give better results. 
In point of fact, however, having regard 
to the course of events in the village and 
in the Oourts, proceedings under s. 145 
at this stage would clearly be inexpedient. 

- Indeed evenifihe proceedings were under 
s. 145, the petitioners would have equally 
tried to wriggle out of them on some 
ground or other, as it is their policy not 
to come to close quarters at an early date, 
The application is entirely without merit 
end the Rule is discharged. The learned 
Sub-Divisional Magistrate should proceed to 
finish these long-pending proceedings with 
allreasonable expedition. Application may 
well be made by the defendants for imme- 
diate trialof the civil suit and if the file 
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at Gaya is congested, for deputation of 


another Sudordinate Judge. _ 
N. ` Rule discharged. 


—- 


= MADRAS HIGH COURT 
Civil Revision Petitions Nos. 626 and 627 of 
1932 
September 27, 1934 
Brastey, O. J. AND Kine, J. 
SRIELA SRI THIRUGNANA SAM- 
BANDA PANDARA SANNADHIGAL— 
PETITIONER , € 
VETSUS 
KANNUCHAMI PILLAI AND ANOTHER 
— RESPONDENTS 

Madras Hindu Religious Findowments Act (II 
of 1927)—Charitable and Religious Trusts Act 
of District Judge to 
take action under Charitable and Religious Trusts 
Act is not taken away by Madras Hindu Religious 
Endowments Act—Refusal of Religious Endowments - 
Board to take action under former Act—Proceed- 
ings under latter Act— Legality of. 

The Madras Hindu Religious Endowments Act of 
19?7 does not take away the jurisdiction of the, 
District Judge to take action under the Charitable 
and Religious Trusts Act of 1920, in respect of 
a religious endowment. 

The fact that the Madras Hindu Religious Endow- 
ments Board had shown no inclination to exercise 
its powers under the Madras Hindu Religious 
Endowments Act, is a good reason for the District 
Judge for -taking action under the Charitable and 
Religious Tiusts Act. 


Petition under s. 115 of Act V of 1908 
and under s. 107 of the Government of 
India Act praying the High Court to 
revise the order of the District Court of 
Madura, dated February 16, 1932, and 
made in O. P. No, 36 of 193] and 3 of 1932 
respectively. : 

Messrs. K. V. Krishnaswamy Ayyar and 
R. Ramasubba Ayyar, for the Petitioner. 

Mr. Rajah Ayyar, for the Respondents. 

Judgment.—These petitions are to 
revise an order of the learned District 
Judge of Madura passed under s. 5 of 
the Charitable and Religious Trusts -Act 
(XIV of 1920) in respect of the Endow- 
ments of the Thirugnana Sambandha 
Pandara Sannadhi Mutt, It is urged that 
for two reasons the District Judge had” 
no jurisdiction to pass this order: 

(4) because since the passing of Madras Act 
II of 1927 (Madras Hindu Religious Endow- 
ments Act) the Charitable and Religious ^ 
Trusts Acts can no longer“*have any ap- 
plicability to any religious endowments in 
this Presidency, 

and (ii) because in any case Act XIV 
of 19:0 cannot be applied as appellant, 4 
the head of the muti is pot id any sense 


1 


7 
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a trustee but has absolute and unfettered 
control over the .properly and income of 
the mutt, 

In regard to the first reason it will be 
noted that appellant is unable to plead 
that Madras Act II of 1927 has repealed 
any of the provisions of Act XIV of 1920. 
The ruling, therefore, which has been 
cited before us Laxmi v. Aba (1), is of no 
assistance to him, and we can see no 
reason to differ from the District Judge’s 
finding that Act II of 1927 did not take 
away his jurisdiction. The only question 
which then arises is whether the District 
Judge has made any perverse use of 
his discretion in taking action under Act 
XIV of 1920. The District Judge freely 
concedes that the two Acts to a certain 
extent cover the same ground, but he 
nevertheless passed the order complained 
of on the ground that the Madras Hindu 
Religious Endowments Board had shown 
no inclination to exercise its power under 
the Madras Act. This seems to us a 
perfectly good reason for the exercise of 
his discretion. It is further contended 
before us that if the appellant were to 
fail to comply with the District Judge’s 
order the only remedy would be the filing 
of a suit by the plaintiffs before the 
District Judge who are private persons, 
and the Madras Act permits no such 
suits to be filed except by the Board. 
We are referred to s, Gof Act XIV of 1920, 
in support of this argument, and we 
immediately find in that section the words 
‘without prejudice to any other penalty or 
liability which he may incur under any 
law for the time being in force’ words 
which render the argument futile. 

The second reason was not in its present 
form urged at all before the District Judge 
where all that was urged was that appel- 
lant was a trustee only to a limited 
extent. This argument has been adequately 
refuted in the District Judge’s order, and 
we do not propose to consider in these 
revision petitions arguments which were 


not put forward before the District 
Judge. ; 

These petitions accordingly fail and 
must be dismissed with costs. Costs in 


one petition, to be equally divided. 
A. ` Petition dismissed. 
(1) 32 B 634; 10 Bom. L R 921. 
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LAHORE HIGH COURT 
Criminal Miscellaneous Petition No. 52 of 
193-4 
March 29, 1934 
Aana HAIDAR, J. 

SARDAR SHAH— COMPLAINANT — 
PETITIONER 
versus 
GURDIT SINGH AND oTHERS—ACCUSED — 
RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 526 
(4) —Seope of —Transfer—Private party's right to move 
—Erxtent of. ; 

The language of s. 526 (3), Criminal Procedure 
Code, is sufficiently wide and comprehensive and a 
person who has lodged the complaint and moved the 
machinery of the Police and the Oriminal Oourts 
contintes to be a party interested and heis entitled 
to move the High Court in certain circumstances for 
the transfer of the case. Emperor v. Bhikchand 
(5), followed. 

Petition for transferof the case from the 
Court of the Magistrate, First Class, with 
s. 30 powers, Montgomery, to some othsr 


Court of competent jurisdiction. 


Mr. Shamair Chand, for the Petitioner. 


Mr. Mohammad Amin Khan, for the 
Respondent. 

Judgment.—A first information 
report was lodged by one Sardar 
Shah in the Police Station on 


June 22, 1933. The Police took up the 
matter and started proceedings against 
the accused under s. 307 read with s. 452, 
Indian Penal Code. The matter came 
before Lala Munshi Ram, a First Class 
Magistrate, with enhanced powers under 
s. 30, Criminal Procedure Code. A. number 
of witnesses were examined. Sardar Shah, 
who had lodged the complaint, made an 
‘application before the District Magistrate 
asking that the case pending in the 
Court of Lala Munshi Ram Magistrate may 
be transferred, as in view of the conduct 
of the Magistrate he had apprehensions 
that he would not have a fair and impartial 
trial before him. The District Magistrate 
rejected this application. : 
The present applicant then moved this 
Court and notice was issued. The ap- 
plication for transfer ‘is opposed by the 
Crown and Mr. Muhammad Amin Khan 
has appeared in this Court to contest it. 
His first and preliminary objection is that 
the applicant made the first information 
report in the ordinary manner and the 
Police has now taken up the case and is 
prosecuting it in the usual course: and 
that, therefore, the applicant has got. no 
locus standi to make the present applica- 
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tion. . He has relied upon In re Gannon 
(1), which no doubt supports him. There 
is, however, -a case reported as Bagh Ali v. 
Muhammad Din (2), where a learned Single 
Judge of this Court accepted the view 
that if an application is made for transfer 
under s. 526, Criminal Procedure Code by 
a person who had originally moved the 
Police authorities and there is a conflict 
between the private prosecutor and the 
Public Prosecutor in the matter of transfer, 
then the right of the Crown must prevail 
and the interest of the private prosecutor 
must be subordinated to those of the 
Crown. This view is in consonance with 
the decision of Jowala Parshad, J. of the 
Patna High Court, Samuna Santh Jha 
v. Rudra Sumar Jha (8), followed in 
Sheodhari Rai v. Jhingur Rai (4), by Sahai, 
J. The other learned Judge Mr. Justice 
Mullick held that a private person who 
set the law in motion by giving informa- 
tion to the Police, is not entitled to apply 
for transfer of the case under s. 526, 
Criminal Procedure Code. I am not 
prepared to go to the length to which 
Mr. Justice Mullick has gone. In my 
opinion the language of s. 526 (3), Criminal 
Procedure Code is sufficiently wide and 
comprehensive and a person who has 
lodged the complaint and moved the 
machinery of the Police and the Criminal 
Courts continue to bea party interested 
and he is’ entitled to move the High 
Court in certain circumstances for the 
transfer of the case. I would , prefer to 
follow the view expressed by a learned 
Single Judge of the Allahabad High Court 
in Emperor Vv. Bhik Chand (5), where he 
made the following observation :— 

“I may add also that in a charge of this nature 
which is instituted on a Police report and in 
which the prosecution is in the hands of the Public 
Prosecutor, exceptionally strong grounds would have 
to be shown before this Court would exercise its 
power of transfer at the instance of a private 
complainant when the responsible authorities are 
satisfied that there is no ground for withdrawing 
the case from the Court which is hearing it.” 

I accept this view of the law to be 
the correct view. I, therefore, hold that 
the applicant has a locus standi and 
is under the law entitled to make an 
application. 


(1) 5 Bom, L R 869, 

(2) 93 Ind. Oas. 75; 6 Lah 541;27 PLR 8: AIR 
1926 Lah. 156; 27 Or. L J 411; 27 P L R80, 

(3) #2 Ind Oas. 424; 4P LJ 658; 20 Or. LJ 648; 
(1920) Pat. 42. f 

(4) 88 Ind. Oas. 993; AIR 1925 Pat. 818; 26 Cr. L 
J PR P L T a i 

(5) 93 Ind. Cas, 246; A I R 1926 All, 307; 2 5 
J454; LR7 A71 Or. R 
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Coming now to the merits of the case 


it appears that on a certain date 
the Magistrate made the following 
order: — 


“Sardar Shah was sitting in the Court all along 
the proceedings. He has been taking keen interest 
in the prosecution. I was made to understand by 
the private Counsel for the prosecution that no ~ 
other witness was present. It turned out that 
Sardar Shah who left the Court room made the 
remaining witnesses go away. One of them Nika 
is present. He was brought from outside, Jt means 


' that the prosecution does not want to produce the 


witnesses of the incident cn the same date. J may 
also note that the witnesses who have been 
examined after lunch left without my permission 
with private Oounsel for the prosecution and did 
not return for full one hour while I was waiting 


for them. -Winess No. 13 was examined after 
lunch.” 
It does not appear what the learned 


Judge really meant when he said: 
“Tt turned -out that Sardar Shah who left the 
Court room made the remaining witnesses go 


away.” 
There is nothing on the record to show 


what basis the learned Magistrate had ™ 
for making the allegation against Sardar 
Shah which apparently means that he was 
interfering with the course of justice and 
had scared away the witnesses for the 
prosecution. Thisisa very serious matter 
and unless there were some eubstantial 
grounds for expressing this opinion, the 
Magistrate was not justified in making a 
note to this effect. 

This, however, does not show that the 
Magistrate is actually biased against the 
prosecution in the present case. On the 
contrary he seems to be desirous that 
prosecution should be properly conducted 
and evidence duly recorded. I trust he 
would try his best to decide this case _ 
fairly andimpartiaily without showing any 
bias either towards the prosecution or the 
defence. Under all these circumstances, 
I think, no proper grounds have been 
established for the transfer of this case, 
The application is dismissed, 

'N. Application dismissed. 





RANGOON HIGH COURT 
Criminal Appeal No. 1992 of 1933 
January 23, 1934 
Mya Bu AND Dunk ey, JJ. 

NGA SEIN GALE—Acousgsp—PETITIONER 
versus 
EMPEROR— Opposite PARTY 

Penal Code (Act XLV of 1660), s. 86—Voluntary 
drunkenness—Evidence of, when io be considered— 
Murder—Intent to commit crime—Presumption that 
every man intends natural consequences of his acts— 


When rebutted—Drunkenness, when an extenuating 4 


1924 


elreumstance—Rousing of passion to kill by voluntary 

drunkenness—Murder—Offence. 

In cases of voluntary drunkenness an intoxicated 
Person shall be dealt with as if he hadthe same 
knowledge as he would have had if he had been 
sober, but that evidence of drunkenness which rend- 
ers the accused incapable of forming the specific 
intention necessary to constitute the crime with 
which he ischarged ought to be taken into con- 
sideration in order to determine whether he bad that 
intention, and in such cases, the question of intention 
must bedetermined in each individual case ac- 
cording to the actual facts proved in accordance 
with accepted principles. Also evidence of 
drunkenness falling short of a proved incapacity in 
the accused to form the intention necessary to con- 
- stitute the crime does not rebut the presumption that 

a man intends the natural consequences of his 
acts. Director of Public Prosecutions v. Beard 
(3), followed. Tun Baw v. Empercr (1), In 
re Mandru Gadaba (2) and Sheru v. Emperor (4), 
referred to. 

It cannot be laid down that in no case of acon- 
viction for murder can voluntary drunkenness amount 
to anextenuating circumstance justifying the Court 
in refraining from passing the capital sentence, and 
each such case must be treated on its merits accord- 
ing to the proved facts. Drunkenness falling short 
of a proved incapacity to form the necessary intent 
may be taken into consideration- as an’ extenuating 
circumstance in inflicting the sentence. Waryam 
Singh v. Emperor (5), not followed. 

The passions of the accused were inflamed by 
strong intoxicating liquor, and under the influence 
of drink he set out to do injury to his supposed enemy, 
On the wayhe met the deceased, who opposed his 
purpose, and in his drunken state he resented the 
deceased's interference. He threatened the deceas- 
ed, andthe latter retreated and left the way clear 
for the accused to proceed on his avowed purpose, 
Instead of doing so, the accused deliberately fol- 
lowed after the deceased and killed him, defenceless 
as he was, in the most brutal manner. 

Held, that the accused must be imputed the same 
knowledge a3 he would have had, had he been sober, 
and had this crime been committed by a sober man 
it would have been considered a senseless, cold- 
blooded act which could only have been committed by 
aman of depraved nature. By his action in follow- 
ing after the deceased and killing him the accused 
placed himself outside the pale of judicial mercy 
and his act amounted to murder and there were no 
extenuating circumstances. 


Or. A. from the order 
Judge, Henzada 
30 of 1933. 

Mr. Christopher, for the Accused. 

Mr. Tun Byu (Assistant Government 
Advocate) for the Crown. 

Dunkley, J.—On August 30, 1933, there 
was a drinking orgie in which the appellant 
Nga Sein Gale took part,in the house of 
Maung On Maung (P. W. No.5) at Sing- 
aung-In Village. It began at about 9-30 
A. m. and continued at intervals through- 
oub the day. When the appellant finally 
left On Maung’s house at about4 r. w. he 
was very drunk; but he could walk with a 
staggering gait, and from his actions 
‘obviously knew what he was about. Dur- 


of the Sessions 
in Sessions Trial No. 
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ing the morning the appellant remarked 
that ho would cut a man during that day, 
and when pressed to say whom he wished 
to cut, after having taken more liquor he 
stated that he intended to cut one Po 
Newe, with whom hehadhad a dispute.’ 
When the appellant left On Maung's house 
he had no weapon, but he went back to his 
own house and, having armed himself with 
a da, proceeded in the direction of Po 
Ngwe's house. He was very abusive and 
was shouting oui his intention of cutting 
Po Newe. Ontheway he metthe deceased 
Po Chit, who was carrying his baby on 
his hip. Po Chit tried to pacify the ap- 
pellant and induce himto go home, but 
the appellant was sufficiently drunk to be 
quarrelsome and he turned on Po Chit and 
theatened to cut him. Po Chit replied in the 
mildest terms to the appellant and retreat- 
ed to the compound of Ma Shwe Hin 
(P. W. No. 1). The appellant, however, 
was not tobe appeased and he followed 
after Po Chit and inside Ma Shwe Hin’s 
compound cut him once onthe head and 
once on his right forearm with the da. The 
deceased Po Chit was felled to the ground 
andthe child rolled from his grasp. Tun 
Sein (P. W. No. 10), a cousin of the appel- 
lant, came and held the appellant and 
tried to take the da away from him. Maung 
Pyu (P.W. No. 8) and Maung Po Tin 
(P. W. No. 9) then picked up Po Chit and 
hurried him away to his house but the 
appellant struggled free from Tun Sein’s 
grasp and, still carrying his da, went after 
the persons who were assisting Po Chit 
and threatened to cut them all. At this 
stage fortunately On Maung appeared on 
the scene, and called out to the appellant 
and the latter, on hearing his friend's 
voice, stopped, and On Maung was able to 
get hold of the da and after a struggle to 
get it away from the’appellant. The ap- 
pellant was then taken home by his 
mother, and fell into a drunken sleep in 
his house. Po Chit was taken to the 
Ingabu Hospital, and from there he was 
conveyed to the Henzada Hospital. He 
died on the afternoon of August 31. The 
wound on the head had cut right through the 
the skull-bone and the brain was cut through 
a lenght of 6 inches toa depth of 14 inches. 
This injury was necessarily fatal. The 
deceased’s left index .and middle fingers 
had been cut off, this injury apparently 
having been caused when he was trying 
to ward off the blow on his head. There 
was also an incised injury of a minor 
character on his right forearm. 
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These facts are not now seriously dis- 
puted; they could not very well be, for they 
are established by overwhelming evidence. 
Consequently .prima facie the appellant 
committed the offence of murder. In defence 
hé pleads that he was so intoxicated at 
the time that he did not know what he 
was doing, and he claims the benefit of 
the exception contained in s. 85 of the 
Indian Penal Code but s. 85 is clearly 
inapplicable because there is noevidence 
whatever that the appellant was coerced 
into taking liqour, and, in fact, it is plain 
from the evidence thathe drank the liquor 
voluntarily. The effect of voluntary drunk- 
enness upon criminal liability, which 
question involves the interpretation of the 
provisions of s. §6 of the Indian Penal 
Code, was exhaustively considered by a 
Full Bench of the late Chief Court: of 
Lower Burma in the case of Tun Baw v. 
Emperor (1), and it was held that the 
drunkenness of an accused person at the 
time he committed the act charged as an 
~ offence, may be and should be taken into 
consideration in cases where intention on 
the part of the accused is necessary to 
constitute the offence charged and the in- 
tention which would beascribed to a sober 
man in connection with an act must not 
necessarily be ascribed toa drunken man 
who does the same act; the question of 
intention must be determined in each in- 
dividual case according to the actual facts 
proved according to accepted principles. 
In the case of In re Mandru Gadaba (2), 
it was pointed out that s. 86 of the Indian 
Penal:Code provides that an intoxicated 
-person should be dealt with as if he had 
the same knowledge as he would. have had 
if he had not been intoxicated, but it 
does not provide thathe shall be dealt with 
as ifhe had the same intent, and Ayling 
J. further held that ordinary drunkenness 
makes no difference to the knowledge 
with which a man is credited and ifthe 
accused knew what the natural conse- 
quences of his act were, he must be pre- 
sumed to have intended to cause them. 
These decisions are in accord with the 
decision of the House of Lord in the much 
later case of Director of Public Prosecu- 
tions v. Beard (3), where it was held that 
evidence of drunkenness which renders the 

(1) 17 Ind. Cas, 800;6L BR 100; 5 Bur. L T 175; 
13 Gr, L J 864. 

(2) 30 Ind. Oas. 491; 38 M 479; 16 Cr. L J 
627 


(3) (1920) A O 479; 89 L J K B 437; 122 L T 625; 
14 Or. App. Rep. 159; 8t J P 129; 33 TLR 
37 
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accused incapable of forming the specific 
intent essential to constitute the crime 
ought to be taken into consideration with 
the other facts proved, in order to deter- 
mine whether he had that intent, but that 
evidence of drunkenness falling short of a 
proved incapacity in the accused to form 
the intent necessary to constitute the 
crime and merely establishing that his 
mind was affected by drink so that he 
more readily gave way to some violent 
passion, does not rebut the presumption 
that a man intends the natural consequen- 
ces of his acts. In the case of Sherw v. 
Emperor (4), a Bench of the Lahore High 
Court following Beard’s case (3), held that 
the presumption thata man intends the 
natural consequences of his acts is not 
rebutted by evidence of drunkenness fall- 
ing short of a proved incapacity in the 
accused to form the intent necessary to 
constitute the crime. The rule to be 
deduced from these decisions therefore 
appears to be that in cases of voluntary 
drunkenness an intoxicated person shall be 
dealt with as if he had the same knowledge 
as he! would have had ifhe had been 
sober, but that evidence of drunkenness 
which rendersthe accused incapable of 
forming the specific intention necessary 
to constitute the crime with which he is 
charged ought to be taken into considera- 
tion in order to determine whether he had 
that intention, and in such cases, the 
question of intention must be determined in 
each individual case according to the actual 
facts proved in accordance with accepted 
principles, but, further, that evidence of 
drunkenness falling short of a proved 
incapacity in the accused to form the 
intention necessary to constitute ihe crime 
does not rebut the presumption ihat a 
man intends the natural consequences of 
his acts. 

Now, in the present case it is plain that 
the drunkenness of the appellant fell far 
short of a proved incapacity to form an 
intention to cause injury with hisda. He 
knew what he was about, and his mind 
was only affected by drink to the extent 
thathe was quarrelsome and ready to 
give way to violent passion under circum- 
stances where a sober man would not 
do so. In the morning he stated his in- 
tention of doinginjury to his supposed 
enemy. He repeated this intention when 
he left On Maung’s house and deliberately 
armed himself witha da- and went to 


(4) 94 Ind, Cas. 406; 7 Lah 59; A IR 1926 Lah, 232; 
27 Or, L J 630; 27 P L R294. | i 
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feek his enemy. When the deceased tried 
to pacify him he picked a quarrel with the 
“ deceased and threatened tocut him, and 
when the deceased went away he followed 
after him and cut him. He threatened tha 
persons who came to the, deceased’s assist- 
ance. He refused to give up his weapon, 
which had to be taken from him forcibly. 
All these facts show that the appellant was 
capable of forming an intention to inflict 
injury with his da, and consequently the 
ordinary presmuption that heintended the 
natural consequences of his acts, applies, 
and therefore he has rightly been found 
guilty of the offence of murder. 

It remains to consider the question of 
sentence. Inthe case of Waryam Singh v. 
Emperor (5), a Bench of the Lahore High 
Court held that unless drunkenness 
amounts tounsoundness of mind so as to 
enable insanity to be pleaded by way of 
defence,.or the degree of drunkenness is 
such as to establish incapacity in the ac- 
cused to form the intent necessary to cons- 
titute the crime, drunkenness is neither a 
defence nor a palliation. Forthis very 
wide proposition Beard's case (3), is cited as 
an authority, but, with all due respect to 
the learned Judges who decided Waryam 
Singh's case (5), we are of opinion that 
Beard’s case (3),is no authority for the 
proposition that drunkenness is never a 
palliation of an offence although, under 
the conditions stated, it is, of course, not 
a defence. The learned Judges appear to 
have overlooked the fact that in English 
Law there isno alternative punishment for 
murder, and it seems to us that there must 
be cases where drunkenness, even though 
voluntary ought ‘to be considered an ex- 
tenuating circumstance, justifying the 
imposition of the lesser penalty for murder 
under the Indian Penal Code; forinstance, 
where the passions of an intoxicated person 
have been roused by some taunt or affront 

_ or other incident of which a sober man 
would not take serious notice. It would, in 
our opinion, be fettering the discretion of 
the Courts in an unjustifiable way to lay 
down that in nocase of a conviction for 
murder can voluntary drunkenness amount 
toan extenuating circumstance justifying 
the Court in refraining from passing the 
capital sentence, and each such case must 
be treated on its merits according to the 
proved facts. The appellant in the present 
case has heen given a good character by 
several of the prosecution witnesses. The 


(5) 95 Ind. Oas. 281; 7 Lah. 141; 27 Or. L J 764; A 
I R 1926 Lah, 428; 27°P L R 332. , 
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headman U Hmin (P. W. No.13) says that 
the appellant is a timid man who does not 
drink and isnot quarrelsome and that he 
had never seen or heard of his being drunk 
on any previous cccasion. His passions 
had been inflamed by strong intoxicating 
liquor, and under the influence of drink he 
set out to do injury to his supposed enemy. 
On the way he met the deceased, who 
opposed his purpose and in his drunken 
state he resented «the deceased's interfer- 
ence. ‘This is what one would expect a 
man whose mind was seriously affected by 
drink todo,and had the appellant there 
and then cut down the deceased we might 
have been prepared to hold that his drunken- 
ness was in the circumstances an extenuat- 
ing factor justifying us in reducing the 
sentence which has been passed upon him. 
But he did not do this. He threatened the 
deceased, and the latter retreated and left 
the way clear for the appellant to proceed 
on his avowed purpose. Instead of doing 
so the appellant deliberately followed after 
the deceased and killed him, defenceless 
ashe was, in the most brutal manner. 
Now we have to impute tothe appellant 
the same knowledge as he would have had, 
had he been sober, and had this crime 
been committed bya sober man it would 
have been considered a senseless cold- 
blooded act which could only have been 
committed by aman of depraved nature, 
By his action in following after the deceas- 
ed and killing him the appellant has 
placed himself outside the pale of judicial 
mercy, and we should not be acting in a 
proper exercise of our discretion if we held 
that the circumstances were such as to 
justify us in not sentencing the appellant 
to the extreme penalty. This appeal is 
therefore dismissed and the sentence of 
death is confirmed. 
Mya Bu, J.—I agree. 


N, Appeal dismissed, 


ALLAHABAD HIGH COURT 

Criminal Reference No. 660 of 1933 
December 15, 1933 
BENNET, J. 
EMPEROR 
VETSUS ` 
MURAT SINGH AND OTHERS 
Penal Code (dct XLV of 1860), s. 499, Excep. 1— "| 
Petition to Magistrate containing allegations of being 
a bad character and „previous convict—Statement 
proved true—Justification by truth—Excep.1 ta 
s, 499, if applies, 
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A petition before the Magistrate represented that 
a certain person was unfit for the office of Mukhia 
which he sought for, and wasa bad character anda 
previous convict, It appeared that he had really 
committed adultery with his sister-in-law and had 
an illegitimate child by her: 

Held, thateven ifthere wasa statement in the 
petition indicating that he had been convicted, the 
evidence which showed that he ought to have been 
convicted under s. 497, Penal Code, indicated that 
the statement was substantially true and that Ièxcep. 
l to s. 499, Penal Code, applied to the case, 

Cr. R. from an order of the Sessions Judge, 
Jhansi, dated August 25, 1933. 

Mr, N. C. Vaish and Miss L. 
Clarke, for the Applicant. 

Mr. Baleshwari Prasad, for the Opposite 
Parties. 

The Assistant Government Advocate, for 


the Crown. 


Judgment.—This is a reference by the 
Sessions Judge of Jhansi recommending 
that a conviction of 21 persons by a Magis- 


W. 


trate under s. 500,.Penal Code, and 
fines of Rs. 5 each or in default one 
_month’s simple imprisonment should be 


-get aside. The accused were convicted for 
defamation of the complainant, Daya Ram, 
by making statement in an application 
to the Sub-Divisional Magistrate, dated 
April 19, 1933. The case in question was 
in regard to the appointment of a Mukhia 
and a complaint had been made by a 
chamar called Ram Din, for the removal of 
the Mukhia Panna Lal, and apparently 
for the appointment of Daya Ram in his 
place. The petition of the accused persons 
was in support of the Mukhia Panna Lal 
and it represented that he was of good 
character and that Daya Ram who desired 
to get his place was a person unfit for 
the office of Mukhia. The particular ex- 
pression complained of in regard to Daya 
Ram is contained in the following 
clause: 

“Mussamian Daya Ram ‘aur Ram Kumar jo ke 
nihayat bad chalan aur saza yafta shakhs hain.” 

The interpretation of this clause is in 
dispute, and for the complainant it has 
been alleged that the clause must mean 
that both the complainant and his bro- 
ther Ram Kumar are of bad character and 
are previous convicts. For the defence it 
is claimed that the clause may be read 
that Daya Ram is of bad character and 
his brother Ram Kumar is a previous 


convict. The clause as it stands is not 
clear, and if the word “both” had been 
introduced or the word “one” and the 


“other” then it would have been clear 
which of the different meanings was intend- 
ed. Evidence was given which was accept- 
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ed by the Sessions Court to the efect 
that in the draft as originally made the 
statement wasas the accused suggests, 
and that the scribe who made out the 
petition did not readit over to the appli- 
cants, and that he altered the draft to 
its present form. I think, it may fairly 
be said that under these circumstances 
the accused did not make the statement 
more than that Daya Ram was ofa bad 
character. The lower Court considers that 
the firsl exception tos. 499 applies. That 
exception states: 

“Tt ig not defamatory to impute anything which 
is true concerning any person, if jit be for the 
public good that the imputation should be made 
or published. Whether or not it is for the public 
good isa question of fact.” 

Under this the defence had to prove two 
points, that {the statement was true and 
that it was made for the public good. 
Evidence was produced that 4 or 9 years 
ago a child was born to the wife of 


Ram Kumar at a time when her hus- 
band had been in jail for five years. 
She was living in the house of _ her 


brother-in-law, Daya Ram, and hedid not 
turn her out of the house, and the entry 
of the child’s birth was made in a regis- 
ter produced showing Daya Ram as the 
father. Under these circumstances 
the Sessions Court concluded that it was 
proved that Daya Ram was the father of 
this illegitimate child. I see no reason to 
differ from that conclusion. This proves 
that Daya Ram was a man of bad charac- 
ter. It is alsoa fact that the offence of 
adultery under s. 497, Penal Code, isa 
serious criminal offence in this country, 
and therefore even if there was a state- 
ment in the petition indicating that Daya 
Ram had been convicted, the evidence 
which shows that he ought to have been 
convicted under s. 497, Penal Code, 
indicates that the statement was sub- 
stantially true. In regard to the point 
of public interest, the occasion was a 
petition against a Mukhia, and it was in 
the public interest that it should be shown 
to the authorities, that is, the Sub-Division- 
al Magistrate, that the complainant Daya 
Ram, who was apparently suggested as 
Mukhia, was a person who was unfit for 
that office. I therefore consider that the 
conviction is incorrect and should be set 
aside. I allow this reference and I set 
aside the convictions of the accused under 
s. 500, Penal Code, and I acquit the ac- 
cused of the charge under that section and 
I direct that the finas, if paid, be refunded. 
N. Conviction set aside, 


4 


1934 


CALCUTTA HIGH COURT 
Civil Rule No. 95 of 1934 
__ dune 7, 1934 
M. C. Guosg, J. 
BARURAM KALOWAR—Anctron- 
PurowaseR—PETITIONER 
VETSUS 
UPENDRA NATH DAS AND OTHERS 
— OPPOSITE PARTIES. 

Civil Procedure Code (Act Vof 1905), 0. XXI, 
rr. 90, 92, O0. XXXIV, r, 5—Disallowing of applica- 
tion under O. XXI, r. 90—Duty of Court to confirm 
sale- Confirmation delayed by action of judgment- 
debtor— Action under 0. XXXIV, r 5, if canbe 
taken by judgment-debtor—O, XXXIV, r.5, scope 
$ : 


When an order is passed disallowing an application 
under O. XXI, r. 90, Civil Procedure Code, the Court 
is bound under O. XXT, r. 92 to make an order con- 
firming the sale. And the judgment-debtor may 
apply at any time before the confirmation of the sale 
even though he has by his own action delayed the 
confirmation for many years, under O. XXXIV, 


r 5. 

Under O. XXXIV, r,5 if the judgment-debtor by 
his manoeuvres prevents confirmation fora year and 
four months oreven for a longer period ‘he may 
thereafter, before the sale is confirmed, apply under 
r. 5 paying allthe requisite amounts and demand 
the sale to beset aside and the auction-purchaser 
will get his money together with compensation at 
the rate of 5 per cent, 


: from a decision of the Munsif, 
Second Court, Howrah, in T. Ex. Case No. 
5 of 1932. 

Messrs. Rupendra K. Mitra and Kshetra 
Mohan Chatterjee, for the Petitioner. 

Messrs. Kali Kinkar Chakravarti and Gir- 
indra Nath Ganguli, for the Opposite Par- 
gles. 


Judgment.—This is a petition by an 
auction-purchaser against an order of 
the Munsif of Howrah who allowed the 
opposite parties to pay the decretal amount 
under O. XXXIV,r. 5 and thereafter set 
aside the sale. The facts in short are that 
the property in question belonged to one 
Debidin Kalwar and on account of arrears 
of Municipal rates the Chairman of the 
Howrah Municipality attached the property 
and sold it in auction, arrears of rates 
being the first charge on the property. 
The sale was held on June 16,1932. There- 
after on July 22, 1932, opposite party No. 
1 Upendra Nath Das who had lent money 
to Debidin on a mortgage of this pro- 
perty made a petition under O. XXI, r. 90 
to set aside the sale alleging fraud and 
material irregularity. The learned Munsif 
on hearing the parties set aside the sale, 


In appeal the District Judge by his order. 


dated September 18, 1933, dismissed the 
application under O. XXI, r. 90. That 
date was the last working date before the Civil 
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Court long vacation. The Court re-opened 
on October 23. The record was received 
by the Munsif from the District Court on 
October 25, and on that date opposite 
party No. 1 made an application under 
O. XXXIV, r. 5 toset aside the sale upon 
payment of the necessary amount. The 
petitioner opposed that application. Upon 
hearing both parties the Court by its order 
dated November 28, 1933, allowed the applica- 
tion of the opposite party on receipt of the 
necessary amount and the sale was set aside. 
It is urged by the learned Advocate appearing 
for the petitioner thatthe order of the District 
Judge, dated September 18, 1933, whereby 
he dismissed the application under O. XXI, 
r. 90 and stated that the sale would stand 
is equivalent to confirmation of sale and 
that a further confirmation by the Court 
below was not necessary. This does not 
appear to be a correct argument having 
regard to the wording of O. XXI, r. 92 
which states inter alia that after an ap- 
plication under r. 90 is disallowed the 
Court shall make an order confirming the 
sale. ‘‘Court” here means the “Court 
which held the gale.” In my opinion, the 
Court below was correct in holding that 
after the District Judge had passed the 
order disallowing the application under 
r. 90 it was the duty of the Munsif who 
had held the sale to confirm the sale with- 
out any delay, and until the Munsif con- 
firmed the sale the opposite party could 
take action under O. XXXIV, r. 5. 

It was urged for the petitioner that if 
the Munsif omitted to confirm the sale, the 
auction purchaser should not suffer by the 
default of the Court. But in this case 
the Court did not make any default, 
The order was passed on September 18, 
which was the last date before the Civil 
Court vacation. The Court re-opened on 
October 23, and the record was received 
on October 25. Before October 25, the Munsif 
was not in a position to confirm the sale and 
on that very date opposite party No. 1 made 
an application under O. XXXIV, r. 5. 
The Munsif therefore had no option but to 
allow the opposite party to deposit the 
money as provided by 1. 5. It is true 
that the deposit was made by the opposite 
party more than a yearand four months 
after the sale. It is urged that it is a 
gross hardship upon the auction purchaser 
to set aside the sale after a year and 
four months without giving him adequate 
compensation. Under r. 5 as it stood before 
the amendment the defendant could pay 
the requisite amount in Court on or before 
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the date fixed for the sale or he could 
pay the amount within 30 days after the 
sale under O. XXI, r. 89, but after 30 days 
from the date of the sale he could not 
deposit the money. After the amendment, 
however, the judgment-debtor may under 
y.4 (2) apply forthe postponement of the 
final decree and thereby delay the execution 
and after the final decree is made and the 
sale has been held he “may deposit the 
money at any time before the confirmation 
ofthe sale even though the judgment-debtor 
by his own action prevents the confirmation 
of the sale for a long period. Under r, 5 
ag it stands, if the judgment-debtor by his 
manoeuvres prevents confirmation for a 
year and four months or even for a longer 
period he may thereafter before the sale 
is confirmed apply under r. 5 paying all 
the requisite amounts and demand the salé 
to be set aside and the auction-purchaser will 
get his money together with compensation 
at the rate of 5 percent. As to the hard- 
ship produced by such action on the part 
of the judgment-debtor the remedy lies in 
the amendment of r. 5. But so long as 
r. 5 stands, the judgment-debtor may apply 
at any time before the confirmation of the sale 
even though he has by his own action 
delayed the confirmation for many years. 
The Rule is discharged with costs hearing 
feetwo gold mohurs. 
N. Rule discharged. 


_ LAHORE HIGH COURT 
Criminal Miscellaneous Appeal No. 31 
of 1934. 

March 9, 1924 
Ranet Lan, J. 

BALU AND 0THERS— ACCUSED— 
PETITIONERS 

versus $ 
EMPEROR—RESFONDEN 

Criminal Procedure Code (Act V of 1898), s. 526— 
Cross-cases should be tried together— Discharge in one 
case—Whether amounts to expression of opinion— 
Reasonable apprehension of accused in the other case 
—Transfer—Criminal trial. 

Two cross-cases should be disposed of together, 
By discharging the accusedin one case, the Magis- 
trate ina way expresses his opinion that the prosecu- 
tion story in the othercase is probably true and the 
accused in that case can have a reasonable apprehen- 
sion that their case has been prejudged. Consequent- 
ly the case should be transferred to another Magis- 
trate. 


Mr. Mukand Lai Puri, for the Petition- _ 


_ ere. 
Order.—This application is not opposed. 
The two cross-cases should have been dis- 
posed of together. By discharging the ac- 
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cused in the case, the Magistrate has ina 
way expressed his opinion that the prose- 
cution story in the other case is probably 
true. In any case, the petitioners can have 
a reasonable apprehension that their case 
has been prejudged. The case should, 
therefore, not be tried by the Magistrate. 
Mr. Mukand Lal Puri says that the Magis- 
trate is being transferred from the District. 
If this is so the case will apparenly be tried 
by another Magistrate. Mr. Puri also 
complains that ihe case should not have 
been transferred from Karnal to Kaithal 
because the trying Magistrate was trans- 
ferred to the latter place. I direct that the 
case should be sent back to Karnal and 
made over to anther Magistrate unless the 
District Magistrate has special reason for 
having it tried at Kaithal. 
N. Appeal accepted. 


—_—_— 


LAHORE HIGH COURT 
Second Civil Appeal No. 417 of 1934 
October 10, 1934 
Acna HAIDAR, J. 

BAHRI RALLA RAM AND ANOTARR— 
PLAINTIFFS— APPELLANTS 
Versus 

SHIV RAM—DEFENDANT—RESPONDENT 

Injunction— Light and air —Tests—Ancient lights— 
Ventilators obstructed but not interfering with light 
and air— Question of nuisance, if arises—Injunction 
should not be issued, ' 

The owner of the dominant tenement is entitled 
to the uninterrupted access through his ancient 
windows of a quantity of light, the measure of which 
is what is required for the ordinary purposes of 
inhabitancy or business of the tenement according to - 
the ordinary notionsof mankind. The single ques- 
tion in these cases is whether the obstruction com- 
plained of is a nuisance. Where the fact that certain 
ventilators have been obstructed has not interferred 
withthe light and air which the plaintifi’s house 
receives, no question of any nuisance being caused 
by any obstruction of light and airarises anda 
mandatory injunction cannot be issued in sucha 
case. Paul v. Robson (1) and Colls v. The Home & 
Colonial Stores (2), applied. NANA 

S. O. A. from the decree of the District 
Judge, Jhelum, dated December 13, 1933, 
affirming that of the Subordinate Judge, 
Fourth Class, Pind Dadan Khan, dated , 
April 8, 1933. l 

Mr. Ram Lal Anand I, for Mr. Mehr 
Chand Sud, for the Appellants. 

Mr. Raghunath Sahay, for the Respond- 
ent, 


Judgment.—The question involved in 
this second appeal is whether a mandatory 
injunction should be issued against the 
defendant prohibiting him from obstruct- 
ing the light and air passing through th 
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ventilators marked as Exs. D and Ein the 


plan. The wall in which these ventilators 
are to be found is the joint property of the 
parties and admittedly the plaintiff has 
obtained a right of easement in respect of 
the light and air passing through these 
ventilators. There is a skylight in the 
plaintiff's courtyard with an iron grating 
in it. According to the finding of fact 
arrived at by the lower Appellate Court, 
even if the ventilators D and H are 
closed, the courtyard of the plaintiff's house 
would receive plenty of light and air. This 
matter seems to be covered by the Privy 
Council decision in Paul v. Robson (1). 
The test as formulated in the leading 
House of Lords case Colls v. The Home and 
Colonial Stores (2) and adopted by their 
Lordships of the Privy Council is that the 
owner of the dominant tenement is entitled 
to the uninterrupted access through his 
ancient windows of a quantity of light, the 
measure of which is what is required for 
the ordinary purposes of inhabitancy or 
business of the tenement according to the 
ordinary notions of mankind. The single 
question in these cases is whether the 
obstruction complained of is a nuisance. 
In the present case the fact that the venti- 
lators D and E have been obstructed 
has not interfered with the light and air 
which the plaintiff's house receives. There- 
fore, no question of any nuisance being 
caused by any obstruction of light and air 
arises in thiscase. The argument that if 
the skylight is kept open some of the in- 
mates of the house and particularly child- 
ren would drop down through it has no 
substance whatsoever. 

In my opinion the conclusion arrived at 
by the two Courts below is correct, and I 
feel bound by the rule of law as laid down 
in the Privy Council case noted above. 
The appeal is dismissed with costs. The 
cross-objections are not pressed and are, 
therefore, dismissed. 

N. Appeal and cross- 

objections dismissed. 

(1) 24 Ind. Cas, 200; 42 046;18 O W N 933; 27M 
LJ 117; 1 L W 561; 16 ML T 204; (1914) M W N631L: 
12 ALJ1166;16 Bom. L R 803; 20C LJ 353; 411 
A 180 (P 0). 

(2) (1204) 4.0179: 13 LI Oh, 484; 90 L T 687; 53 
W R30; 20 TLR 475, 
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SIND JUDICIAL COMMISSIONER'S 

COURT - 
Criminal Appeal No. 290 of 1933 
July 20, 1934 

FERRERS, J. O. AND O'SULLIVAN, A. J. O. 

ALLAHRAKHIO AND OTAERS—ÅPPELLANTS 
versus 
EMPEROR-— Opecosite Party 

Criminal Procedure Code (Act Vof 1898), ss. 236, 
232, 537—Any number of charges may be tried at once 
—Conditions—Inclusion of kidnapping and adduction 
inone head and under one charge—If constitutes 
irregularity— Penal Code(Act XLV of 1860),ss, 363,366, 
362, 142—Forcible compulsion—Prosecution's duty to 
prove—* To induce,” meaning of—Unlawful assembly 
—Common object—Necessity of clear finding— 
Charge. 

It is no doubt true that in the circumstances 
postulated by s. 236, Oriminal Procedure Code any 
number of charges may be tried at once. But this 
provision does not do away with the obligation so 
to state the charge as to give the accused a sufficient 
notice cf the matter which they have to meet, Mafiz 
addi v. Emperor (|), referred to. 

In including kidnapping and abduction under one 
charge there may be an irregularity. But if the 
defence is not misledand no failure of justice fol- 
lows the omission and the irregularity, if any there 
be, do not amount to a material error within the 
meaning of s. 232 and are condoned by s. 537, Crimi- 
nal Procedure Code. 

The charge of abduction would involve the Crown 
in the necessity of proving a forcible compulsion, 
[p. 1064, col. 1.] 

“To induce” means “to lead into,” it connotes a 
leading of the woman in some direction in which she 
would not otherwise have gone. There must be a 
change of mind caused by an external pressure of 
some kind. 

Before a conviction can properly be maintained for ` 
the offence of ricting, it is necessary that there should 
bea clear finding as to thecommon object of the 
unlawful assembly and also the common object 
so found should have been stated in the charge in 
order that the accused persons might have an op- 
portunity of meeting it. Sabir v, Queen-Empress 
(2), referred to. 

Mr. Hatim B. Tyebji, for the Appellants. 

Mr. Partabrat D. Punwani, for the 
Crown. 


Ferrers, J. C.—The events underlying 
this appeal are narrated by the opposing 
parties with great difference of emphasis 
and of animus, but on many of the facts 
. By the 
appellants the story is told in some such 
form as this: On May 8, a motor car was 
running along the high road from Tatta 
to the ferry. Seven passengers were in 
it, and two of these were a Hindu husband, 
Phatanmal and Tulsibai, his wife. They 
were on their way to their home at Jali 
at which place is the Court of a Magis- 
trate, Mr. Sachedino, before whom they 
were under bond to appear on 16th 
of the same month. The business which 
took them to that was this: 


1162 

ke On September 4, 1932, Tulsibai had 
escaped from her husband's custody and 
eloped with a young Muslim named Natho. 
With Natho, Tulsibai lived happily till 
April 18. Meanwhile the husband had 
been unremittingly pursuing the run-away 
couple. At last he ran them down. At 
the railway station at Ghotki 


they were overtaken and captured.Natho - 


was thrown into jail, where he remains 
to this day. Tulsibai would gladly have 
gone with him, bui she was placed before 
a Muslim Magistrate and from his Court 
she returned into the keeping of a Hindu 
zamindar named Hundaldas. The car 
was carrying Tulsibai to Jati to give the 
evidence which would mean for her lover a 
long sentence of imprisonment.,;Tulsibai had 
two good reasons for wishing to escape 
from that car. The first was that she 
had become a Muslim and she wished to 
practice her religion without molestation. 
The second was that she was in love 
with Natho against whom she would be 
obliged to bear evidence against her will. 
Natho is not without friends, His cousin 
Allahbux had raised a party of Muslims 
who had determined to afford ‘Tulsibai 
an opportunity to make herescape. By a 
trick they brought the car to a 
still. -Tulsibai would have sprung out 
but her husband restrained her. 
The husband received a blow on the head 
which made his nose bleed freely. Hundal- 
das, who had a gun, began to fumble 
with his cartridges, The gun was snatched 
oul of his hand and flung under the 
culvert. The girl made good her escape 
and the car was allowed to proceed. This 
is the way in which the story is told by 
the defence. The Sub-Inspector who was 
travelling in the car has not earned great 
praise either by any display of courage 
while: the attack was going on or ofenergy 
after it was at an end, But Phatanmal. 
seems to have retained a Pleader named 
Nihchaldas by whom a telegram was 
despatched to the District Magistrate 
He said: 

“Tulsibai again abducted on -the public road 
by forty Khushks and her husband and others hurt. 
Highway dacoity committed. British prestige involv- 
ed, Immediate personal action by high officer 
imperative, Pray act.” 

Upon this telegram the District Magis- 
trate recorded an order saying that he 
thinks if desirable to take up the case 
immediately and that the Deputy Super- 
intendent of Police who is reported to be 
going or to have gone to Tatta should 
takeib up himself. It seems that trackers 
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were laid on at the place where the car 
had been stopped. The girl’s steps were 
tracked from place to place and she was 
ultimately discovered in a cave on a 
lonely hill-side in company with Allahbux 
the cousin of Natho. Boththe girl and 
the young man declared that they had 
lived together as brother and sister. 

The Police apprehended a number of 
suspects and placed them before Mr. 
Booth, Sub-Divisional Magistrate of Tatta 
charged with offences punishable under 
ss. 363, 366 and 397, Criminal Procedure 
Code. Mr. Booth held that these offences 
could not be substantiated. In his opinion 
the only offence made out was that of 
rioting and of causing simple hurt to the 
complainant, Phatanmal, and he accord- 
ingly framed a charge under 8. 148 only 
the other sections in the challan being 
dropped. The Hindus were not satisfied 
with this result and they appear to have 
approached the District Magistrate under 
instructions from whom an application 
was made by the Public Prosecutor in 
the Sessions Court of Hyderabad. As 
the result of that application the 
Sessions Judge took action under 8. 437, 
Criminal Procedure Code. He framed a 
charge on these terms: 

“That you, on or about the Sth day of May 1933 
at the Aghimani bridge in Tatta Taluka, being 
members ofan unlawful assembly and being armed 
with deadly weapons with the following common 
object, namely, to kidnap or abduct Tulsibai, wife of 
Phatanmal,a minor under the age of16 years with 
intent to cause her to besecretly and wrongfully 
confined and in order ihat she might be or with 
knowledge that she was likely to be forced to illicit 
intercourse, committed rioting, and that in prosecu- 
tion of the said common object you did kidnap or 
abduct the said Tulsibai with such intention or 
knowledge on the same date, while she was ac- 
companying her husband Phatanmal and others in 
a motor car, at the aforesaid place, and that in 
prosecution of the said common object you or some 
of you also robbed Hundaldas of his gun; and that 
you thereby committed offences punishable under 
as. 148, 365, 366, 366-A and 379 read with s. 149, Indian 
Penal Code,” BA 

Now we have here a very multifarious 
collection of averments leading up to the 
charges under no less than six sections. 
Section 233, Criminal Procedure Code, says 
that for every distinct offence with which 
any person is charged there shall be a 
separate charge. It is no doubt true that 
in the circumstances postulated by s. 236 
any number of such charges may be 
tried at once. But this provision does not 
do away with the obligation so to state 
the charge as to give the accused a sufficient 
notice of the matter which,they have to 
meet. Now the point of substance is this; 
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alo Mafizaddi v. Emperor (1) the following 
words are to be found: 

“The ‘accused has been seriously prejudiced 
because he did not know what charge he had to 
meet. He has been charged in ope head under one 
charge with kidnapping or abduction. The ingredi- 
ents of the two offences are obviously diffierent and 
the accused was entitled to know which of the 
charges he wasasked to meet. No doubt the two 
offences are referred to in the same s. 366, Indian 
Penal Oode, but they are distinct offences and 
separate charges should have been drawn up if it was 
desired to charge him with both offences.” | 

Now we are aware that other decisions 
can be quoted in which this doctrine has 
not been adopted. Nevertheless we called 
thé attention of Mr. Tyebji, who appears 
on behalf of the appellants, to this ruling 
in order (hat we might hear’ what he 
might have to say about it. The argu- 
ment which we supposed we might have 
heard from him might be put insome 
such words as these: 

“From ‘the first I imagined I was charged with 
kidnapping only. To such a charge the consent of 
the minor, if I could prove it, would be no defence, 
I therefore gave up any attempt .to prove that 
Tulsibai went with us of her own free will. 
I devoted all my efforts to showing that the Crown 
had not proved that Tulsibai is under 16 years of 
age. I went to the trouble and expense of taking 
X-ray photographs; I called the Civil Surgeon; his 
opinion is in my favour. I then supposed that my 
defence was complete. The prosecution itself felt 
_ that on the charge `of kidnapping a conviction was 

impossible. Now they have suddenly. changed their 

- “ground. Now they are saying 'Be the girl's age 
what it may, you used force to her, and you are 
guilty of abduction.’ But the charge against me 
gave me no notice that I had to meet an allegation 
of forcible compulsion. The question whether the 
Crown has proved this allegation is not one of 
the points raised for decision. The Court has given 
no formal finding upon it. I have been misled in 
my defence and the result has been a miscarriage 
of justice,” | Ban: 

‘Anticipating the possibility of an argu- 
ment on these lines we called the attention 
of Mr. Tyebji to the ruling quoted above, 
and we asked him in plain terms, if he 
alleged prejudice. In equally plain terms 
he replied that he did not. From the first he 
was fully aware that the charge against him 
was not of kidnapping only, but abduc- 
tion also, and that the kind of abduction 
alleged was forcible compulsion. From 
the first, therefore, he had bent all his 
energies to the’ task of proving that there 
was adcoercion, fraud, undue influence, 
misrepresentation or mistake, and he had 
consequently been in no way prejudiced 
by the fact that forcible compulsion is 
not alleged in the charge nor does the ques- 
tion appear among the points raised for 
decision. In so saying Mr. Tyebji did no 

(1) 104 Ind. Oas. 245; A IR 1927 Oal, 644; 23 Or, 
L J 805; 450, 7 561; 310 W N 919, 
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more than by the record he was obliged 
to do. It is true that in the charge and 
among the points for decision forcible 
compulsion finds no place. But here is 
what the Judge says: 

“Inext proceed to discuss what is one of the 
most important questions in this case, namely, did. 
Tulsibai go away from her Hindu relations 
willingly having been anxious to leave their com- 
pany, as alleged by the learned Counsel for the 
defence? A good deal of crogs-examination of the 


prosecution witnesses and of the evidence for the 
defence centres round this question.” 
We 


The point is, therefore, now clear. 
think that inasmuch as kidnapping and 
abduction have been included in one 
head under one charge, there may be an 
irregularity. Moreover, inasmuch as 
forcible compulsion is not alleged, ihere 
may be an omission in the charge. But 
inasmuch as the defence was not misled 
and no failure cf justice followed, the 
cmission and the irregularity, if any there 
be, do not amount to a material’ error 
within the meaning of s. 232 and are con- 
doned by s. 537, Criminal Procedure Code. 

We will now proceed to deal one by 
one with the offences of which the appel- 
lants have been found guilty. We take 
first ss. 365 and 366. These require the 
prosecution to prove that ihe accused 
have kidnapped or abducted Tulsibai 
with intent to cause her to be secretly or 
wrongfully confined or with intent that 
she may be seduced to illicit intercourse. 

Now, kidnapping is defined in s. 361, 
Indian Penal Code. The first constituent - 
element is that the minor kidnapped, if a 
female, must be under 16 years of age. 
On the subject of Tulsibai’s age there is 
a conflict of testimony. On this subject 
Mr. Booth says that : 

“the girl has been before me twice, and esch 
occasion has conducted herself with notable self- 
possession. She herself says she is over twenty and 
while I am not prepared to accept this I should 
say from her general appearance that she is about 
seventeen and from her behaviour that she is 
fully capable of forming an adult judgment. I 


i that the accused can be 
charged with kidnapping.” 


The Sessions Judge had occasion to 
consider this in dealing with the applica- 
tion under s. 437. He observed: that on 
the point of age: . 

“the evidence being what it is, it may perhaps be 
said that it would not be possible for any Court 
to hold on such evidence that the girl was under 16," 


Having once come to this conclusion it 
might have been expected that the same 
Judge would have adhered to the same 
opinion ; but in his judgment he nas come 
to the conclusion that on the material date 
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Tulsibai's agè was below 16 years. To 
come to this conclusion it is necessary for 
him to hold that the considered opin- 
jon of the Civil Surgeon is undonbted- 
ly mistaken. In this we are not pre- 
pared tofollowhim. It appears that when 
the girl was first put before the Civil 
Surgeon the question was whether she 
showed any signs of pregnancy. Dr. Nunes 
had certified that in her opinion, Tulsibai 
was about 14 or 15 years of age and show- 
ed no signs at all of being pregnant. 
This certificate was countersigned by 
Ool. Holgate. Afterwards his attention was 
expressly directed to the question of age. 
He then took X-ray photographs and ap- 
plied his mind to this particular point. 
He then deliberately changed hismind and 
stated that the girls age was about 17. 
This seems tohave been alsothe opinion 
of Mr. Booth; and we observe that Miss 
Carey was not allowed to give her estimate 
of the girl's age, although she has been 
over 47 years in close contact with Indian 
girls and might reasonably be supposed 
to be able to form a good estimate. On 
this point we think that at the least it 
must be allowed that thereis a doubt of 
which the accused are entitled to receive 
the benefit. We are certainly not prepared 
to say, in the face of the considered opinion 
of the Civil Surgeon, that the Crown has 
succeeded in proving beyond all'reasonable 
doubt that Tulsibai’s age is under 16. 
This disposes of the question of kidnap- 


ping. 


There remains the question of abduction. 
Now, of abduction the accused have not 
been convicted. The Sessions Judge has 
distinctly held that Tulsibai is under 16 
and he has distinctly convicted the accused 
of kidnapping. The charge of abduction 
would involve the Crown in the necessity 
of proving a forcible compulsion. On this 
point we may once again quote from the 
order written by Mr. Booth, whichis both 
complete and compact. He truly observes 
that : 

“it ig necessary to prove that either force or 
deceit was used. Of deceit there is no mention, 
but all the passengers in the car, with one notable 
exception say that she was carried off screaming 
after struggling to remain with her husband. Three 
of these witnesses are actively interested in main- 
taining this andthe other threeare Hindus. Again 


this is the fact that the girl says no force what- . 


ever was used. Her description of her flight is 
not credible, but at least is strong evidence that 
it was not necessary to use force on her. That 
force was used is undoubted, asthe description of 
Phatanmal's wounds by Dr. Bhat shows. But to 
eonstitute abduction force must be used on the 
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person abducted and the testimony of the girl 
leaves me very doubtful on this point.” 

The learned Sessions Judge comes to a 
contrary conclusion. After reviewing the 
evidence he says: 

“It is impossible to believe, in my opinion, that 
Túlsibai went away voluntarily with the accus- 
e 


In so saying the learned Judge has 
evidently gone too far. That which has 
actually been done cannot be impossible. 
Mr. Booth believed that the girl went vol- 
untarily and he believed it for good reasons. 
The girl has said 


“I left Phatanmal because I was miserable with 


him, It is not true that any one took me away from ` 
I had intended to run away 


Phatanmal by force. 
long before 1 actually did so.” 


Now it is no doubt true that this unfor- . 
tunate girl can be cajoled or coerced'-to - 


say anything but thisis atleast likely to 
be true. The antecedent facis are not 
denied. Tulsibai was given in marriage 
while she was yet unfit for the intercourse 
of the sexes. It isnot the Hindu custom 
to consult the wishes of the bride and in 
this case the bride appears to have con- 
ceived an aversion from the man upon 
whom she had been thus bestowed. That 
man nevertheless made use of his conjugal 
rights from the earliest possible moment. 
Tulsibai suffered a miscarriage while she 
was still quite a child. It seems that she 
then fell in love with a young man who is 
a Mussalman. That her sexual emotion 
was sincere there is no reason to doubt. 
Tulsibai had made no secret of it. When 
she was in the Zenana Mission House she 
spoke her mind within the hearing of 
Miss Carey with so much freedom that that 
excellent old lady was more than a little 
scandalised. Her evidence is in these 
words: 

“Tulsibai spoke generally about Natho, but I told 
her not to talk such nonsense as we have young girls 
in the mission, She used to speak about his beauty 
and so on. She was a married woman and I con- 
sidered that she ought not to have talked like this 
except about her husband. Her husband used to 
come constantly and spent whole days with her ... 
Now and then the two had quarrels. On one occasion 
they hada big quarrel and the husband went away 
The husband told me: ‘See how she has illə 


treated me, she has hit me,’ I told Tulsibai how 
wrong such conduct was.” 


Besides her affection for her Muslim lover, 
Tulsibai also professed on every possible 
occusion a sincere devotion tothe faith of 
Islam. It is not impossible that her re- 
ligious emotion may have sprung from an 
earthly root but for all that she has persiste 
ed at every opportunity in declaring herself 
a Muslim and in practising the observances 
peculiar to that faith, and.there is'no reas 
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son to doubt that her religious convictions 
are ‘sincerely held. It seems therefore by 
no means impossible that this girl might 
be ready to seize the first opportunity of 
escaping from her Hindu husband’s hands. 
But to put the question as the learned 
Judge has put it ig to lay the burden on 
the wrong side. It is not for the accused 
to prove that. ‘Tulsibai went away volun- 
tarily with them; it is for the Orown to 
prove that she was by force compelled. 
This we think has not been successfully 
done. Once again we find that there isa 
doubt and a grave doubt. We think that 
if the accused are,charged with abduction, 
then they are entitled to the benefit of 
this doubt and the conviction of that 
offence cannot stand. ; 

‘There remains s. 366-A which is the only 
section which offers any serious difficulty. 
That section is intended to put down the 
vile trade of the professional pimp, and for 
that purpose the language is deliberately 
made as wide as possible. But a case 
such as we are now considering was not 
contemplated by the convention which 
introduced this amendment into the Code, 
nor do the words, wide as they are, include 
such facts as these: Kirst, no inducement 
has been proved. To induce means “to 
lead into”; it connotes a leading of the 
woman in some direction in which she 
would not otherwise have gone. There 
must-be a change of mind caused by an 
external pressure of some kind. Here 
we find no proof of any such change. We 
think it is at least as likely that the girl’s 
mind was already fully made up, and that 
she seized upon the first opportunity to 
carry out a purpose which she had already 
fully formed. 

Secondly, there is no proof of that inten- 
tion or knowledge which s. 366-A requires. 
The Sessions Judge has said in plain terms; 

“I therefore hold that the men concerned kidnap- 
ped Tulsibai in order to restore her to Natho.” 

But thisis an object impossible of im- 
mediate or early fulfilment. Natho was in 
jail; there was no likelihood that the girl 
could have any intercourse with Natho, 
licit or illicit, for a long time to come; and 
there is no sufficient reason -to doubt the 
word of Natho’s cousin that to him his 
cousin’s lady love was like a sister. Fur- 
ther the Sessions Judge appears also to 
hold that: 


“As some time.was sure to elapse between the date 
of the offence and Tulsibai’s restoration to Natho, 
it‘was. most likely that she would be forced or seduc- 
ed to illicit intercouree by some other person during 
the interval.- Normally-the motive or ‘intention in 


152—134 & 135. 
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such cases can be taken as subjecting the girl to 
illicit © intercourse. Is there any reason for 
thinking that this motive could not possibly have 
operated in the present case ?... . It does not appear 
to me that the defence has succeeded in showing 
that the object the men concerned had in view was 
a legitimate and honourable one.” 

This is to presume that the prisoners 
must have a guilty intention or knowledge 
unless they can prove themselves to be 
innocent. It was in vain that the 
prisoners pointed out thatthe motive im- 
puted to them was impossible and that 
they had two other objects in view neither 
of which came within the scope of the 
The memo. of appeal states one 
of the objects in these terms: 

“The object ofthe Mussalmans on the day of the 
incident clearly was not to subject Tulsibai to the 
lust of anybody but to rescue a grown-up woman 
who was known to be declared Muslim who was be- 
iog wrongfully confined by her Hindu husband and 
her relations and in order to prevent her forcible 
reconversion to Hinduism.” | 

This is a motive altogether outside the 
scope of s. 366-A. Another is obvious from 
the whole course of events. Tulsibai was 
on her way to the Court of a Magistrate 
where she would be compelled to give 
testimony very damaging to Natho, her 
lover. It is clear enough that this young 
girl cannot withstand the pressure to which 
she was exposed and that she would be 
obliged to give this testimony if once.she. 
found herself in the witness box. Of 
the accused in this case three were also 
accused together with Natho in the charge: 
arising out of Tulsibai’s first escapade.. 
They had obviously strong interest in 
affording Tulsibai an opportunity to escape 
from the ordeal of the witness box. This: 
object may be legitimate or it may not, 
but in any event it is not the object con- 
templated by s. 366-A. On this state of facts 
it appears to us wholly -unnecessary to 
presume an odious and ignoble motive; 
but it is upon a presumption of this kind 
that the learned Judge was avowedly 
acting. His own words are these: 

“The men who kidnapped Tulsibai must in: my : 
opinion be presumed to have a knowledge of the 
possibility” 4 
that she might be forced or seduced to- 
illicit intercourse. I am of opinion that 
s. 366-A was never intended to apply 
to sucha case as this, and that: the facts 
which would bring the appellants within ' 
the scope of that section have not in this ` 
case been duly established. 

There remains a charge which might . 
have been put inthé words: That you did 
rob Hundaldas of his gun.and thereby, 
committed dacoity. : f 
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The original charge was under s. 391 
but on that charge the learned J udge has 
recorded an acquittal. He has, however, 
convicted the appellants of the offence of 
dacoity. Now by definition dacoity re- 
quires that tive or more persons should con- 
` jointly commit or attempt to commita 
robbery, But in the present case there 
are several defecis in the evidence on 
which the Sessions Court has relied on to 
establish this conviction. The memoran- 
dum of appeal says that the fact that 
the gun was leftafew feet from the scene 
clearly proves that there was never any 


intention to commit theft cf the gun. 
In like manner Mr. Booth observed 
that: 


. “the fact that in the course of the riot one of the 
accused snatched away a gun which one of the oc- 
cupants of ihe car was in the act of loading and that 
this gun was leter found hidden in an adjoining 
water course does not make the offence a dacoity. 
This was merely an incident in the riot and does 
not add tothe offence.” 


It may be that the act of snatching the gun 
out of the hand of Hundaldas would ceme 
within the terms of the definition (f 10b- 
bery. But this enatching was the work 
of one man only. It is alleged hy various 
witnesses to have keen the work of Mooso, 
but Mooso has been acquitted and the 
Sessions Judge says: 

“There is no satisfactory evidence as to which 


member of the unlawful assembly actually snatch- 
ed away the gun from Hundaldas’ hands.” 


Now if dacoity had been the common 
object of the assembly, or if it had been 
an act, such as the members of the as- 
sembly knewto be likely to be committed 
In prosecuticn of that object, every per- 
Bon who at the timeof the committing of 
the cflence was a member of the same 
assembly would be guilty of that offence. 
But inthis case itis quile clear that the 
common object of the assembly was not 
dacoity. According to the charge jtrelf 
that common object was to kidnapor ab- 
duct Tulsibai. Now, there was nothing to 
lead any of those who took part in an as- 
sembly having that common object to ex- 
pect that in the prosecution of it any of the 
members would turn aside and commit 
dacoity. It is not in my opinion possible 
to affix all the members of the assembly 
with the guilt of the person who snatch- 
ed the gun out of the hands of Hundal- 
dàs. 

There ‘still remains the charge of rioting 
of which the accused have been convict. 
ed under s. 148. Now, in this connection 
there arises a technical question of seme 
difficulty. It isclear enough that before 
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a conviction can properly be maintained 
for the offence of roiting, ib is necessary 
that there should be a clear finding as 
to the common object of the unlawful as- 
sembly and also that the common object 
so found should have been stated in the 
charge in order that the accused 
person might have an opportu- 
nity of meeting it: Sabir v. Queen-E'mpress 
(2). It might peshaps be argued that be- 
cause the common object alleged in the 
charge has not been established, the whole 
conviction is bad, on the gruund that it 
is not permissible to substitute another 
common object not stated in the charge. 
The recorded decisions do not however 
support any such argument. In Silajit v. 
Emperor (3), Jenkins, C. J., has said: 7 
“It cannot be laid down as a general proposition ` 
of law that a conviction under s. 147 cannot be 
supported whenever the common object as stated 
in the charge, is not precisely -made out. The 
question in each individual case is whether the 
common object established agrees in essential par- 
ticulars with the comńon object as stated in the 
charge In the preseut case there can be no doubt 
that the common object es stated in the charge 
has not been substantially established. It may 
however be further, poinied out that under s 141, 
sub-s. (4°, Indian lenal Code, which alone is suppos- 
ed to have any application to the present case, an 
assembly is unlawful if the common object is shown 
to be to enforce any right or supposed 
right.” É . ` 
Now according to themselves the common 
object of the assembly wag to exercise 
the 1ight of private defence in setting free 
a Mussalman woman shown tobe very em- 
phalically averse to remaining with Hindus 
and whose religion was known to be in 
danger at the time. These words are taken 
from the memo. of appeal. It is, therefcre, 
admitted by the appellants that there was 
an assembly of not less than 10 or 12 
persons whose common object’ was to en- 
force a supposed right. This right was 
enforced by violence. ‘They struck Pha- 
tanmal several heavy blows on.the head and 
they snatched gun out of the hands of. 
Hundaldas with which he was making some 
ineffectual demonstrations. These facts would 
be sufficient to bring the case..within the 
scope of s. 143 if the accused.could not, 
avail themselves of one the exceptions. 
They have themselves realised this, and 
they have clearly set up that they were 
acting in the exercige of the right of self- 
defence. Now, Evidence Act, s. 105, 
distinctly says that the burden of proving 
the existence of circumstances . bringing 
this exception into play lies upon the accused, 
(2, 22 O 276. a 
(3) 4 Ind, Cas, 19; 36 O 865; 1Cr, L J 47), | 
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and the Court shall présume the absence 
of any.such circumstances. By. a definition 
contained in the Indian Penal. Code, s. 99, 
there is no. right of private defence in cases 
where there is time to have recourse to the 
protection of public authorities. Now, the 
offence against which the appellants claimed 
that they were exercising their right was 
an offence of wrongful confinement exercised 
upon Tulsibai by herhusband. Mr. Tyebji 
has been studious to point out that the 
right of private defence of the body com- 
mences as soon as a reasonable apprehen- 
sion of danger to the body arises from 
an attempt or threat tocommit the offence, 
though the offence may not have been 
committed, and it continues as long as 
such apprehension of danger to the body 
continues, Now by this definition it would 
appear that the right of private defence 
arose on April 18, when Tulsibai was ap- 
prehended at Ghotki Station in execution of 
a warrant under s. 100. We have been asked 
to say that the action taken by the Ma- 
gistrate before whom Tulsibai was then 
produced was irregular and should not be 
repeated. But we are unable to perceive 
any such irregularity. By s. 100 it is pro- 
vided that the person, if found, shall be 
immediately taken before a Magistrate who 
Shall make such order as in the circum- 
stances of the case seems proper. The 
Magistrate before whom Tulsibai was placed 


was Mr. Sachedino, a member of herown ' 


adopted “faith. What that Magistrate 
did is thus described in his own 
-words: 


“I asked her if she could give any surety and 
she gave me the nameof Hundaldas, I then directed 
my clerk to take the surety bond in Hundaldas’ 
name. When it was prepared I signed it. I do 
not remember any other incidents.” 


The facts appear to be that Tulsibai 
was accompanied . by her lawful husband, 
Phatanmal, and by a zamindar of some 
position who was prepared to stand surety 
for her.. Her lover had been committed 
to jail; her father and mother were dead; 
and there does not appear to have been 
- any irregularity in the action of the Magistrate 
who permitted Tulsibai to take up her resi- 
dence with Hundaldas. But if the appellants 
“are to be believed, this high-handed action 
‘of placing a young convert to Islam in 
the hands of idolators, was sufficient to 
afford a‘starting point for the right of 
private defence. If this be so, then the 
time to: apply to ‘the protection of the 
public authorities is obviously more than 
ample., It is contended that the appellants 
-were not awart of what had happened on 
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April 18. Now, it is not very easy to 
believe that this can be true. Most of 
the accused are more or less closely 
connected with Natho and it seems 
incredible that they should have 
been utterly ignorant of the startling events 
which took place upon the platform at 
Ghotki. But if every possible indulgence 
is conceded to the learned Advocate for the. 
appellants he still finds himself under the 
obligation of admitting ‘that the fact of the . 
detention of Tulsibai in the hands of the 
idolators was known at least to Allahbux 
on the night before the motor car set out 
from Tatta for the ferry. This is admitted 
by Allahbux himself and the learned Advo- 
cate with all his eloquence cannot go be- 
hind what his client has said. Moreover, 
the very incidents of the offence themselves 
show that it must have been concerted and 
prepared for a considerable time in adv- 
ance. The ambush was laid at a well 
selected spot. The trick by which the car 
was brought to a standstill can scarcely 
have been devised upon the spur of the 
moment. There is no reasonable possibility 
of doubting thatthe preparation for this 
exploit by the highway must have taken 
a time so long that if it had been properly 
expended, there would have been time 
enough to have recourse to the public autho- 
rities. In Tatta itself there is a Police 
Station and at Jati where the party intend- 
ed to spend the night there is the Court 
of the Magistrate before whom Tulsibai 
was under the bond to appear. Itis only 
by a very liberal extension of language 
that it can be said that in such circum- 
stances there was any reasonable apprehen- 
sion of danger to the body of Tulsibai. 
But ifin the minds of the appellants any 
such danger did exist, then their proper 
course was obvious. They should have had 
recourse to the public authorities. The 
defence under s. 99 cannot be accepted. 
With regard to the possible technical 
objection, the simplest answer is this: The 
common object charged against the accus- 
ed was to take the girl from her hushand 
by force. The common object which has 
been proved isto take the girl from her 
husband. The element of force has not 
been established but there remains residum 
which is sufficient to give the accused full 
notice of the facts that they had to meet, 
The law upon a similar point has been 
thus laid down in BhonduDas v. npn) 
“The real test of whether a conviction can be upheld 


(4) 113 Ind. Oas. 676; A IR 1929 Pat, 11; 300r, 1 
J 205; 7 Pat, 758, 
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upon a charge which was not expressly formulated 
is whether the facts which it was necessary to prove 
and on which evidence was given on the charge upon 
which the accused is actually tried are the same as 
the facts upon which he is to be convicted of the sub- 
stantive offence. If they are and if the accused is put 
to no disadvantage and would have had to adduce no 
.further evidence then he may be rightly convicted of 
the substantive offence notwithstanding that the 
Cee was originally framed under se. 147, 148 or 
+9." i 


This ruling is of course given on facls not 
precisely identical with those with which 
we have now to deal. There is here no 
question of convicting the accused upon 
a charge not expressly formulated. The 
charge of rioting was formulated and a 
common object was alleged. The Crown 
has no doubt failed to prove the whole of 
the common object which they alleged but 
apart of it they have succeeded in prov- 
ing. We think it is impossible to argue 
that the accused were misled in their de- 
fence so that if the common object had been 
otherwise stated they would have been in 
a position to adduce further or other evi- 
dence. We are therefore of opinion that 
the conviction under s. 148 is good and 
should be sustained. We do not say that 
there has been any irregularity; but if 
there is, then the -circumstances are such 
as to bring into play the provisions of 
8. 537, Criminal Procedure Code, 

An eloquent appeal has been addressed 
to us on the subject of the sentence. It has 
been argued that we have given the ac- 
cused the benefit of the doubt upon the 
more heinous sections. The moral turpi- 
tude which belongs to s. 366-A does not 
attach to these young men. This proposi- 
tion we are prepared to concede. But we 
are asked to go further. We have heard this 
incident spoken of asifit were a roman- 
tic enterprise and a chivalrous undertak- 
ing, as if it were not only legitimate but 
actually praiseworthy. We distinctly dec- 
line to go so far asthis. We do not sit 
here to encourage young men to assemble 
and meet together to arm themselves with 
hatchets and staves to hold up traffic upon 
the King’s highway, to assist discontented 
young wives to abandon their husbands, 
and to knock the husband and his friends 
about. These are grave offences and they 
are offences to which the peasantry of this 
country are notoriously prone. We recog- 
nise that the appellants have already spent 
more than a year in jail and that they have 
been exposed to the anxieties of an un- 
usually tumultuous trial. To these con- 
siderations we shall have ‘given sufficient 
force if we acquit the accused of the offen- 
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ces for which they have incurred the 
heaviest part of their penalty. But we 


think that the conviction recorded under 
s. 148 and the penalty of two years’ ri- 
gorous imprisonment imposed for that con- 
viction must be allowed to stand. The 
upshot therefore is that the accused are 
acquitted on the other sections, but that 
the conviction under s. 148 is maintained 
and they will serve out the remainder of 
the two years’ sentence inflicted under that 
section. ; 
D. Order accordingly. 
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Civil Procedure Code (Act V of 1908), Sch. II, 
paras. 8,9, 10 -Arbitration—Award made but not 
filed in time—Jurisdiction of Court to extend time for 
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Where arbitrators have made the award but they 
have not filed it within time, the Court has jurisdic- 
tion toextend the time for filing the award, 
Raja Har Narain Singh v. Bhagwant Kuar (1), refer- 
red to. 


Mr. C. K. Daphtary, for the Plaintiffs. 

Mr. L. Maneckshaw, for the Defendant. 

Order.—This application is made by 
the third party for extension of time for 
filing the award. This suit was tried by me 
for several days, and thereafter, by consent 
of the parties, the whole matter in dis- 
pute was referred to the arbitration of 
the two senior Counsel who appeared in 
the case at the healing. By the consent 
order made on June 22, 1932, the arbitra- 
tors were directed to make and file their 
award within four .weeks from the date 
of service of that order on them, with 
liberty to enlarge the time for 
making ihe award by making en- 
dorsements io that effect at the foot of 
the copy. In the event of the arbitrators 
disagreeing or failing to make and file the 
award within the time prescribed or 
enlarged as aforesaid, the matter -was to 
bə referred to the umpirage of Sir 
J. B. Kanga, who was also to make hig 
award within the time provided in the 
order. The arbitrators entered upon the 
reference, held meetings from time to time, 
and it is common ground that by making 
endorsements on the order served on them 
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extended the time up to April 25, 1933. 
The arbitrators in fact had made their 
award before that day; but it was nob 
filed because there were certain disputes 
about payment of the fees of the arbi- 
trators. The affidavits show that the 
plaintiff has now paid the arbitrators their 
fees and the award isin a position to be 
filed, ; 

On behalf of defendants Nos. 1 to 5 
three objections are raised against the 
present application: (1) that the time to 
file the award having expired, the Court 
has no jurisdiction to extend the time; (2) 
that by the terms of the order, on the 
expiry of the time, i. e, April 25, 1933, 
the matter ipso facto stood referred to 
the umpirage of Sir’ J. B. Kanga, and 
therefore, there is no question of extending 
the time for filing the award of the arbitrators 
appointed under the order; and (3) that the 
order of reference itself is invalid because 
under that order the Court has not fixed 
a definite time within which, even after 
extensions, the’ arbitrators have to make 
the award. In support of the first con- 
tention the defendants rely on the word- 
ing of para. 8, Sch. IL to the Civil 
Procedure Code, and the decision in 
Raja Har Narain Singh v. Bhagwant 
Kuar (1). I do not think that the con- 
tention of the defendants is-sound. In 
the Code no time is prescribed for the 
filing of the award. Paragraph 10, Sch. II, 
only directs that the. arbitrators should 
file the award after it is made with the 
depositions and documents mentioned in 
that paia. It is, however, contended that 
just as inthe case of making the award, 
the Court has no jurisdiction to’extend the 
time, after the time prescribed in the 
order has expired, if the arbitrators have 
in fact made the award before the Court 
has extended the time, as the arbitrators 
have made the award-in the piesent case, 
the Court has no jurisdiction to extend the 
time for filing it. ; 

I am unable to accept this contention. 
In the first place para. 8 only provides 
for the extension of time for “making” 
the award. According tothe Privy Council 
decision, the Court will not extend the 
time for “making” the award if it has 
expired and the arbitrators have made the 
-award before the Court has granted the 
extension. Reading the words ‘making 
and filing’ in place of “making” in 
para. 8, the conclusion would, therefore, 


C1) 13 A 3%; 13 I A 55; 6 Sar. 14; 15° Ind; Jur, 283 
(BO). a KE Na SANG : f 
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be that the Court would -not extend the 
time for making and filing the award aftet' 
the time prescribed, if the arbitrators 
have “made and filed” the award before 
the extension is granted by the Court. 
The Privy Council: decision does not, 
therefore, stand in the way of the jurisdic- 
tion of the Court to extend the time for 
filing the award in the present case, as 
the award is not filed in Court. Reading 
paras. 8 and 10 together, I think that the 
Court has ample jurisdiction to extend 
the time for merely filing the award which 
is nothing but a ministerial work to be 
done by the arbitrators, The form pres- 
cribed by the Code for an order of 
reference (Form No. 2 in the Appendix to 
Sch. II) does not mention anything in 
respect of filing the award. The word ` 
‘file’ is inserted in the order by reason 
of the form prescribed under High Court 
r. 881 (Form No. 80). In my opinion the 
filing of the award is merely a ministerial 
act, and para. 8, Sch. II has nothing to 
do with the jurisdiction of the Court to 
extend the time for filing the award. I 
therefore, think that the first contention of 
the defendants fails. 

The wording of para. 9, Sch. II, clearly 
shows that the second contention of: the 
defendants is rot substantial. . Having 
regard tothe decision of the Privy Council 
in Raja Har Narain Singh v. Bhagwant 
Kuar (i), even after the time prescribed 
for making the award has expired, the Court 
has jurisdiction to extend the time. Under 
the contingency contemplated in sub-cl. 
(a), para. 9, the umpire would enter upon 
the reference ipso facto ifthe arbitrators 
have allowed the time for making the 
award to expire. If the defendants’ 
contention was correct, in that event, the 
Court would have no jurisdiction to extend 
the time because by reason of the order 
the matter would stand referred to the 
umpire under para. 9, Sch. If. Evidently, - 
this is not considered to be the correct 
way of interpreting the provisions 
of para. 8. The order: as drawn up in the 
present case does not go beyond what is 
contemplated by para. 9, Sch. II, and 
therefore, this contention of the defendants 
also fails. In support of that last conten- 
tion, Mr. Maneckshaw has relied on the 
decision in Robindra Deb Manna v. 
Jogendra Deb Manna (2). Rankin, C.J., 
in that decision expressed an opinion that 
the provisions of para. 3, Sch. II, - were 

(2) 80 Ind. Cas, 459; A IR 1923 Oal. 410; 270 W 
Naz, - : 
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mandatory and the Court could not 
indefinitely abandon its jurisdiction in 
respect of a suit filed in Court. In making 
the order the Court should limit the time with- 
in which the arbitrators are directed to make 
their award, and even if they are allowed 
liberty to enlarge the time, such liberty 
should be controlled by the Court. Ac- 
cording to the learned Chief Justice, by 
allowing the arbitrators to enlarge the 
time by making endorsements on the 
copy of the order, without limiting the 
extent to which the time may be ex- 
tended in that manner, the Court would 
be giving away the jurisdiction indefinitely 
which was not proper. 

In that case the point to be considered 
hy the Court was, whether when one party 
complained that the arbitrators had gone 
on indefinitely without coming to a 
definite result, the matter should not be 
brought back to the Court. In considering 
this point the learned Chief Justice made 
the observations mentioned above. The 
effect of that decision appears to be that 
in a case where the terms of the order 
of reference are as in the present case 
(which by the way does not appear to be 
an uncommon form as observed by Rankin, 
O. J.), the Court could supersede the 
arbitration, provided on the application 
of one of the parties it comes to the 
. conclusion that the arbitrators have not 
exercised their jurisdiction within a rea- 
‘sonable time which the Court expected 
them to do. In my opinion that case has 
no application here, and, in any event, at 
the present juncture. The order of re- 
ference in the present case was made in 
June 1932, and owing to certain unavoid- 
able and supervening circumstances, the 
arbitration could not be completed before 
April, 1938. No party had complained 
at that time that there was any delay 
in the arbitration going on. The arbitrators 
having made the award I do not think it is 
now open to the defendants to contend 
that because an application may have been 
made -by them to supersede the arbitra- 
tion, the Court should refrain from exercis- 
ing the jurisdiction to extend the time for 
filing the award. 

I think the present case is eminently 
one in which, if the Court has the discretion 
to exercise the jurisdiction, it should 
exercise that discretion in favour of ex- 
tension. 

The matter, after, having gone on fora 
long time before me, was likely to go on 


for some more time and would have been. 
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then referred to the Commissioner to de- 
termine the amount payable by one party 
to the other according to the basis laid 
down by the Court on the construction 
of certain documents and the evidence. 
before the Court. The parties have spent 
their time and money in going on with 
the suit before me and before the arbi- 
trators, and, if I refuse to exercise the 
discretion, the result would be that the 
parties would have wasted all the time 
and money for nothing. The present 
contentions appear to be taken only by an 
unsuccessful litigant against a successful 
one in order to prevent the latter from. 
getting the decree on the award. The: 
defendants lastly contended that the third 
party ought to have made this application 
under the Chamber summons for direction 
by issuing a notice and not by taking out . 
a separate summons. As all matters in 
dispute between the parties in the suit in- 
cluding the question of costs, which would 
include the costs of the Chamber summons 
also, have been referred to the arbitrators, 
I think, in this case, the Chamber sum- 
mons has come to an end, and it was 
open to the third party to make this ap- . 


plication by a Chamber summons. 


The Chamber summons will, therefore, 
be made absolute. The defendants to pay 
the taxed costs of the third party. The 
plaintiff to bear his own costs. 

N. Summons made absolute. 


MADRAS HIGH COURT 
Second Civil Appeal No, 302 of 1930 
September 17, 1934 
Beaster, O. J. AND KING, J. 
SHANMUGAT HAMMAL— 
A PPELLANTD 
VveTSUS 
GOMATHI AMMAL AND OTHERS ~ 
RESPONDENTS 
Hindu Law—Succession—Dancing girls— Exclusion | 
of married uomen by unmarried women—Custom— 
Evidence of a general nature without specific instan- 
ces, value of. i 
Under the.custom prevailing amongst the dancing 
girls of Palamcottah, masried women are excluded from 
succession hy women who continue to practise’ the 
profession of the dancing girl caste. 
Where a woman belonging to the dancing girl 
caste died leaving two married sisters and a 
sister's daughter who continued to be a dancing 


girl: 

Held, that the sister's daughter was entitled to - 
succeed in preference to the married sisters. aor 
16 has been uniformly laid down in decisions which 
deal with the dasi caste that its members are noti 
governed by the ordinary Hindu Law in matters - 
of succession but by caste custom and usage.. A.) 

. 
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custom of this kind may be proved by general evidence 


as to its existence by members of the tribe or family 
who would naturally be cognisant of its existence. 
Evidence of this nature cannot be put aside merely 
because specific instancas had not been proved. 
Ahmadkhan v. Channi Bibi (|), referred to 


S. ©. A. against the deeree of the District 
Court of Tinnevelly,in A. S. No. 141 of 
1927, preferred against that of the 
Subordinate Judge, Tuticorin, in O. S. No.6 
of 1926, | 
i Mr. K. S. Sankara Iyer, for the Appel- 
ant. 

Messrs. N. A. Krishna Iyer and M. 
Balasubramania Mudaliar, for the Respond- 
ents. . 

Judgment.—The question at issue in 
this appeal is the right of succession to 
the properly of a dancing girl of Palam- 
cottah, named Amirthammal who died 
issueless' in 1920.. Amirthammal had four 
sisters, of whom three still survive and 
were impleaded in this ‘suit as defendants 
Nos. 1,2 and3. Plaintiff is the daughter 
of the other sister who had: pre-deceased 
Amirthammal. Plaintiff claims that she 
18 the sole heir of Amirthammal and that 
her aunts are disqualified for the follow- 
ing reasons: Defendant No. 1 because she 
has been adopted by another dancing 
girl, and defendants. Nos. 2 and 3 because 
they are married women who do not 
practise the proféssion of the dancing 
girl caste. Plaintiff alleges that by the 
customary Jaw of the caste, such married 
women are precluded from the succession. 
Plaintiff was given-a decree ‘by the Sub- 
Judge of Tuticorin but her suit was 
dismissed cn appeal by the District Judge 
of Tinnevelly and she now comes ‘to us 
in second appeal.’ Various questions of 
fact were disputed in ihe first Court, 
but the facts are now settled, viz., that 
plaintiff is a dasi- and not’ a married 
woman, and that defendant No. | was 
taken in adoption and the sole question 
now in dispute, as indeed it was before 
the District Judge also, is whether plaint- 
iff has established the custom by which 
she claims to exclude her iwọ remaining 
aunts, defendant No. 2 and. defendant 
No. 3. 

It is unnecessary, we think, to discuss in 
detail the various rulings of the Madras 
High Court which. have been cited before 
us. None of them deals with the same 
facts as those here, and in none of then 
has the custom here pleaded been either 
upheld or negatived. Nor does- either the 
Sub-Judge or the District Judge in coming 
< their vaipaiiive decisions, rely upon 
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any par;icalar anthority. One proposition” 


. - . . ? 
however, is un‘formly laid down in every 
decision which deals with the dasi caste 
and that is that its members are not 
governed by the ordinary Hiniu Law in 
matters of succession but by caste custom 
and usage. The only point which really 
falls to be decided in this appeal is 
whether the evidence in this case 
establishes the custom pleadel by plaintiff 
or not, ` 

_ Before disżussing the actual evidence, 
it will be well to quote the issue which 
was framed by the Sub-Judge. It is as 
follows :— , 

“Whether the custom set up by the plaintif, viz., 
that among dancing women married women are 
excluded by women who continue to be dasis is 
true, valid and legally enforceable”. | an 

Now the evidence on this issue is given 
by five witnessas, all of them dasis and 
all except one living in Palameottah. 

Plaintiff's Witness No. 1 and P. W. No. 2 
are old women, whose age is given as 
70. Plaintiff's Witness: No. l1 was 
asked f 

“Who will succeed to the properties of a childless 
dasi, her married sisters or one who, is leading the 
life of a dasi?" < | 
and she answers 

“The sister who is a dasi will take the pro- 
pertiss in, preference to the married sister.” 

Plaintiff's Witness No. 2 says: 

“When a, dasi leaves any properties, they are 
inherited by those who aré dasis and not by any 
who leads a married or family life.” f 

Plaintiff's Witness No. 4 who is -the 
plaintiff herself saya: 

“Some daughters are married cs... daughters so 
married must remain under the protection 
of their husbands and inherit their husband’s pro- 
erties” . 
and again ` 

“Daughters who are dasis will succeed to their - 
mother’s properties” | on 
_ Defendant's Witness No. L is ‘defendant 
No. L whe.sides with the plaintiff on this 
question of custom though she is against 
her on the facts of plaintiff's alleged mar- 
riage and her own adoption. She 
Bays: : 

“If some of the deceased's daughters are married 
and some are dasis her properties will go to those 
daughters who are dasis, The married daughters 
and sons do not sucesed to her properties when 
there are daughters who are dasis”. 


Defendant's Witness No. 2 is the daughter ` 
of a dasi but was married in her infanzy. 
She says that because of her marriage 
she has not inherited her mother’s prop- , 
erty. She refers to two other cazes t) 
illusivate the exercise of the custom set 
up by plaintiff but. admits in. cross-. 
examination that in this matter she is 
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poy repeating what her husband told 
“her. 

This is all the material evidence. It 
will be noticed at once that there is no 
evidence whatever against the plaintiff, 
Defendants Nos. 2 and 3 who deny the 
existence of the custom in their written 
statements do not venture to deny 
it on oath in the witness-box. And this 
evidence is accepted by the District Judge 
as representing the honest belief of the 
witnesses. He, however, rejects it as 
insufficient to establish the custom on the 
ground that none of the witnesses can 
give a single instance, properly admissible 
in evidence, of any dispute or any instance 
of the carrying of the custom into 
effect. 

Now we would not normally be inclined 
to interfere in second appeal with this 
appreciation of evidence by the lower 
Appellate Court but in this case there is 
no doubt that the District Judge was 
misdirecting himself in attaching so great 
an importance to the absence of these 
specific instances. The following passage 
occurs in a judgment ofthe Privy Council 
reported as Ahmadkhan v. Channi Bibi 
1): i i 

( ie regards the custom in respect of which 
the two Courts in India have differed, their Lord- 
, ships think that the Sub-Judge was in error in 
putting aside the large body of evidence on the 
plaintiff's side merely on the ground that specific 
instances had not béen proved. They are of 
opinion that the learned Judges of the High Court 
are right in holding that a custom of the kind 
alleged in this case may be proved by general 
evidence as to its existence by members of the 
tribe or family who would naturally be cognisant 


of its existence and its exercise without con- 
troversy”’. 


These principles seem to apply clearly 
to the custom set up in the present case. 
The dasi community in Palamecottah is a 
small one consisting originally as P. W. 
No. 1 says of 20 houses of which only 
7 or 8 now remain, and it may well be 
that the custom pleaded is so well- 
recognised, and so much a part of the 
consciousness of the community that any 
dispute like the present dispute amongst 
so small a body of women will be an 
extremely rare occurrence and, therefore, 
impossible of proof. Nor can a plaintiff 
be reasonably expected to search the 
Presidency for witnesses to speak to some 
similar dispute in other places. We are, 
accordingly of opinion that we are not 
precluded from forming our own apprecia- 

(1) 91 Ind. Cas. 455; 6 Lah, 502 at p. 511; AIR 
1925 PO 267; LR 6APO 190:3 OW N 93; 52 
Į A379; 30 O W N 506; 50 M L J 687 (P, 0.) 


SHANMUGATHAMMAL V. GOMATHI AMMAL 


15210 


tion of the evidence, and in our view, 
that evidence, entirely unshaken by cross-. 
examination in any other than the one 
way indicated by the District Judge, and 
entirely uncontradicted, and occurring in 
a case the very groundwork of which is 
that the parties are not governed by the 
ordinary Hindu Law but by special caste 
custom and usage, is sufficient, as the 
Subordinate Judge held, to prove the 
custom which the plaintiff set up. 

It is true that Mr. Ganapathi Aiyar 
for the respondents attacks this evidence 
in a final argument as not being sufficient- 
ly definite. He points out that the 
witnesses do not say specifically, that . a 
niece who is a dasi 1s a preferential heir 
to a married sister, and, therefore, accord- 
ing to him, the rule of the ordinary 
Hindu Law which prefers a nearer relation 
to one more remote should be applied to 
this case. but this is an entirely new’ 
point. It is quite clear from the frame 
of the issue, from the lines of cross- 
examination of the witnesses, and from 
the judgments of the two Courts below 
that no such argument as this, viz., that 
though a sister who was a dasi might 
exclude her other sisters who were married, 
a niece who was a dasi could not exclude 
her married aunis was ever thought of 
until the final stages of a lengthy hear- 
ing before us. The custom set up was 
a wide one, wide enough. to cover the 
present case. It might have been wiser. 
had the witnesses been .more carefully 
examined in chief but in the absence of. 
all cross-examination on this point, we are. 
not prepared to hold that because this, 
or that witness contrasts the position of 
sister with sister or daughter with daughter 
in formulating what she holds to be the. 
custom, her statement is not capable of- 
being read as equivalent to the wider 
statement made by P. W. No. 2. 

For these reasons: we are of opinion, 
that this appeal must be allowed with 
costs here and in the lower Appellate. 
Court and the decree of the Subordinate ` 
Judge be restored. 


A. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 398 of 1932 
December 21, 1933 
Mitrze AND MONAIR, JJ. 
HEERALAL CHAKRABURTTY— 
APPELLANT 

f, versus 
Sreemutty MANSHA MOYI DEBI— 
4 , _ RESPONDENT 

Guardians and Wards Act (VIII of 1890, ss. 4), 
- 27—Ward seeking relief by way of delivery of 
specific properties—Court, if can entertain applica- 
tion—“In his possession or control,” in s.41, meaning of 
—Pardanashin lady— Ward pardanashin and illiterate 
—Guardian alleging that he handed over property 
to her and got receipt under her thumb impression— 
Burden of proof—Duty of guardian to take possession 
of ward's ornaments—Presumption—Actual posses- 
sion, if essential for proceeding under s. 41— Appeal 
—Practice—Issue simple—Appellate Court will not 
lightly disturb finding. 

Where the ward seeks for relief by way of de- 
livery of specific properties which belonged to her, 
the case falls witbin the purview ofs 41, Guardians 
and Wards Act. This is even so where the specific 
property is alleged to have been converted Nabu 
Bepari v. Sheikh Mahomed (1), distinguished, Abdul 
Hasim v: Maleka Khatun :2), relied on. 

The words “in the possession or control” in e. 41 must 
not be taken in the narrow sense as being actually in 
his possession or control but in the sense that he 

as power of disposition over it. 

In the case of deeds and powers executed by a 
pardanashin lady it is required that those who rely 
on them should satisfy the Court that they had at 
the time of the execution been explained to and un- 
derstood by the executant. lt is the duty of every 
Court to'see that defenceless- and helpless parda- 
nashin ladies should get the same amount of pro- 
tection as is extended tothe weak and the infirm. 
This principle applies where a guardian sets up a 
case that on attaining majority the properties were 
made over’ to the ward, a pardanashin and illiterate 
lady who gave. a receipt under her thumb-impres- 
sion, Sajjad Husain v. Abid Husain Khan (3), 
followed. [p. 1075, col. 1] 

When a person is appointed a guardian, it is his 
duty to take psssession of the ornaments of the ward 
from whomsoever they are and where it is not done, 
it is a dereliction of duty on his part and the 
presumption is that in the ordinary course of events 
he has got possession of those ornaments. But in 
proceedings under `s. 41, Guardians and Wards 
Act, it must be shown that he is actually in pos- 
session of those ornaments [p. 1076, col 1, 

Where the issue is a simple one, the High Court 
will not lightly interfere with the findings of fact 
of the trial Court which had an opportunity of 
watching the demeanour of witnesses. Bombay Cotton 
Manufacturing Co., Ltd., v. Motilal Shivlal (1), relied 
on. 

Appeal’ from an original order of the 
District Judge, Hooghly, dated September 
28, 1932. 


Messrs. Narendra Chandra Bose, Pan- 
chanan Ghosal and Durgacharan Roy 
Chowdhury, for the Appellant. 

Messrs. Bijan Kumar Mukerji, Anil 
Chandra Dutta and Narendra Nath Chow- 
dhury, for the Respondent, 


HBERALAL CHAKRABURTTY V. MANSHA MOYI DEBI 


1073 


Mitter, J.—This is an appeal on behalf 
of a person who was appointed a guardian 
by the District Judge of Hooghly under the 
Guardians and Wards Act in respect of the 
person and. property of a minor girl Ma- 
nashamoyi. The minor was born in 1904. 
An application for guardianship was made 
by the applicant on March 6, 1924, and in 
the said application a prayer was made 
that the appellant be appointed guardian 
to the minor’s estate as given in the sche- 
dule annexed to the petition. The Ka 
schedule properties consist of Government 
Promissory Notes of the face value of 
Rs. 7,000 and of market value of Rs. 4,200. 
Kha schedule properties consist of twenty- 
one items of ornaments, the total value of 
which was put down at Rs. 500. On June 
24, 1924, the appellant Hiralal Chakravarty 
was appointed guardian, and in May 1925, 
the minor girl attained majority. 

The allegation which had been made in 
these proceedings which were started by 
the minor after she had attained majority 
under s. 41, Guardians and Wards 
Act, is that neither the Government Pro- 
missory Notes of the face value of Rs. 7,000 
nor the ornaments were made -over to her 
by the guardian, that is, the appellant. 
Her case is that she knew nothing about 
the return of the Government Promissory 
Notes to her and that the appellant fraudu- 
lently got a receipt which was signed for 
her by an Advocate of this Court who ordi- 
narily practises in the Calcutta Police 
Court—one Satis Chandra Gupta. On the 
other hand, the case for the appellant is 
that the Government Promissory Notes were 
made over to her and they were received by 
Satis Chandra Gupta and that it was he 
who made over those Government Promis- 
sory Notes to her. On the other hand, the 
case of the respondent is, as has already 
been stated, that there was a sort of-con- 
spiracy between the present appellant and 
persons who are under his control by which 
it has been made to appear that she en- 
dorsed all these Government Promissory 
Notes to one Satis and on October 5,.1926, 
Satis sold the notes in the office of the 
well-known brokers Messrs. Prosad Das 
Barol & Brothers and the present appel- 
lant identified the said Satis Haldar to the 
said brokers. In support of the respective 
cases of the parties, oral and documentary 
evidence have been led and the learned 
District Judge after a consideration of the 
same has come to the conclusion that the 
notes were not made over to the respondent 
and further that the ornaments were not 
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made over to her; and he passed an order 
tothe effect that the sum of Rs. 7,443 
which was the value with interest at 


6 per cent. per annum of the Govern- 
ment Promissory Notes, should be 
made over by the appellant to the 


respondent and that solong as the sum is not 
made over to her the appellant is to be de- 
tained in civil jail in accordance with the 
provisions of s. 45 (1) (e), Guardians and 
Wards Act. The learned District Judge 
has also directed that the ornaments, the 
value of which has been assessed at Re, 500, 
be also made over to the respondent Man- 
sha Moyi. He has further lodged a com- 
-plaint under s. 476, Criminal Procedure 
Code, against Hiralal Chakravarty and 
Nagendra Chakravarty. 


- . Against this decision of the learned Dis- 
trict Judge an appeal has been brought by 
| Hiralal Chakravarty which is numbered 
Appeal from Original Order No. 398 of 
1932. There is also an appeal by Hiralal 
Chakravarty against the complaint which 
is purported to have been made under 
s. 476, Criminal Procedure Code. In sup- 
port of the Appeal No. 398 of 1932 by Hira- 
lal Chakravarty it has been contended by 
the learned Advocate for the appellant that 
the order of the District Judge was made 
without jurisdiction as the provisions of 
s. 41, Guardians and Wards Act, were not 
attracted to the facts of the present case 
and that the remedy of Lhe respondent was 
not by starting proceedings under s. 41, 
but was by the institution of asuit. In 
support of this contention reliance has 
been placed on a decision of this Court in 
the case of Nabu Bepari v. Sheikh Mahomed 
(1). An examination of this case will, how- 
ever,show that what was laid down there was 
that the summary power created by the 
Guardians and Wards Act ceases as soon as 
the minority of the ward ceases, and the 
object of that eection is to give the Court 
as representing the interest of the minor, 
certain summary power for the protection 
of his property during minority; and that 
s 4l cannot be construed into giving the 
Court, by summary, procedure, a power to 
order accounts to be rendered after the 
termination of the guardianship. This is 
‘not a case of rendering accounts. This is 
a case where the ward seeks for relief by 
way of delivery of specific propsrties, to wit 
the Government Promissory Notes, which 
belonged to her; and in our view the case 
falls within the purview of s. 41 which so 


-0)5 QW N 207, . 
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far as is material runs in these terms: 
“When for any cause the powers of a guardian 
cease, (in the present case the power of the gaardiau 
has ceased by reson of the ward ceasing to be a 
minor), the Court may require him, or if he is dead, 
his representatives to deliver as it directs any prop- 
erty in his possession or control belonging to the 
ward or any accounts in his possession or control 
relating to auy past or present property of the 
ward.” ; 7 
In this case according to the case made 


by the respondent, the Government Pro- . 


missory Notes were in the possesgion or 
control of the guardian, namely the appel- 
lant. Jt issaid, however, on behalf of the 
appellant that the Government Promissory 
Notes had already been negotiated and 
converted into money. Furtber itis alleg- 
ed that as the bank account of the appel- 
lant will show that the entire sum repre- 
senting the sale proceeds of the Goverament 
Promissory Notes has passe out of the 
hands of the appellant as he has spent it 
and consequently it cannot be said to be 
money representing the proceeds of the 
coversion of the Government Promissory 
Notes is in the control of the guardian. 
It is difficult to accede to this contention 
for the words “in-the possession or control” 
must not be taken in the narrow sense as 
being actually in his posssssion or control 
put in the sense that he has po rer of dis- 
position over it. Otherwise if the conten- 
ticn. of the appellant is accepted, it would 
lead to the result that the guardian by 
converting a specific property into money 
and by immediately disposing of the said 
property would be able to evade the provi- 
sions of the section, This could never have 
been the intention of the Legislature. The 
ease in Nabu Bepari v. Seikh Mahomed (1) 
on which reliance has been placed is: evi- 
dently distinguishable from the facts of 
the present case. The present case rather 
falls within the purview of the case cf 
Abdul Hasim v. Maleka Khatun (2). 

In that case a sum of Rs. 475 was said to 
be in the hands of the guardian after the 
ward had attained majority; andthe case of 
the guardian in the proceedings taken under 
5. 4] was that he had spent that sum for 
the benefit of the minor. In such circum- 
stances this Court directed that a full: in- 
quiry shonld be made as to whether the 
balance of the proceeds of the sale of two 
houses, namely, Rs. 1,475 wasin the hands 
of the appellant or had been applied to the 
necessities or benefit of the minor. The 
Court further directed that if it was found 
that any portion of the seid balance, name- 
4 49 Ind. Cas, 132; A I R 1919 Cal, 83; 29 dht 
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ly, Rs. 1,475 had not been spent for the 
minor, the Court might make an order 
under s. 41 (3), Guardians and Wards Act, 
for payment of such sum into Court, and 
on the appellant's failing to pay such sum, 
the Court might proceed under the provi- 
sions of s. 45, if it considered that the 
appellant should again be detained in jail. 
We are clearly of opinion that having re- 
gard to the language of the Statute and 
having regard to the decision to which we 
have just referred, the District Judge was 
quite competent to entertain this matter 
in the proceedings under s. 41, Guardian 
and Wards Act. The contention, therefore, 
of the want of jurisdiction must fail. 

This brings us to consider the matter as 
to whether the case of the appellant has 
been established on the evidence in this 
case." There is no question that the burden 
of establishing that these notes were made 
over to the ward who was admittedly an 
illiterate pardanashin lady lay on the ap- 
pellant.: The principles which are appli- 
cable to cases of deeds and powers execut- 
ed by helpless pardanashin ladies also ap- 
ply to the present case for here her case 
is that she never signed a receipt evidenc- 

-ing the receipt by her of these Government 
Promissory Notes. The receipt which has 
been marked as Ex. A in the case is to be 
found at p. 76, part 1 of the paper book. 
In cases of this description, as has been 
pointed out by their Lordships of the Judi- 
cial Committee in numerous cases, to one 
of which reference may be made, namely, 
to the case of Sajjad Husain v. Abid Husain 
Khan (3), that it is a well known rule of 
the Oommittee that in the case of deeds and 
powers executed by a pardanashin lady it 
is required that those who rely on them 
should satisfy the Court that they had at 
the time of the execution been explained to 
and understood by the executant. This 
rule is based on the same principle by 
which protection is extended to the weak 
and the infirm by the Court of Chancery 
in England andit is the duty of every Court 
to see that defenceless and helpless parda- 
nashin ladies should get the same amount 
of protection asis extended to the weak 
and the infirm in other countries. In addi- 
tion to this it appears that this lady, namely, 
the respondent, was, as the learned District 
Judge says when he saw her, feeble-minded 
and the Court is bound to give her pro- 


(8) 16 Ind, . Oas. -197; 34 A 455; 3} I A 156; 16 O 
WN 89; 23ML J 210; 10A L J 364: 16 CLJ 
613; 14 Bom. L R 1055; 12M L T 361; (1912) M WN 
976; 15.0.0 271 (PO), 
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tection in those circumstances. It is 
nowhere proved affirmatively that the 
thumb-impression on which reliance is 


placed to prove the transaction was actual- 
ly her thumb-impression put upon the re- 
ceipt after understanding the nature and 
import of the transaction. 


The learned District Judge has .come 
to the conclusion that notwithstanding 
her denial the thumb-impression on the 
receipt appears to be that of the respondent. 


But that isnot equivalent, having regard: 


to the case made by her, to the appellant’s 
proving to thesatisfaction of the Court that 
she put her thumb-impregsion on the paper 


in question after understanding that she- 


was really giving a receipt for the Govern- 
ment Promissory Notes of the face value 
of Rs. 7,000. The burden therefore being 
on the appellant, the question is whether 
he has discharged that burden. 
of the case of the appellant he has examined 
an Advocate of this Court who ordinarily 
practises in the Calcutta Police Court and 
who is said to have written a letter on behalf 
of the respondent demanding from the 
appellant the delivery of these notes. Un- 
fortunately for the appellant the original 
of this letter has not been produced. The 
learned District Judge rightly pointed out 
that the Pleader's evidence on this behalf 
must be discounted seeing that he has not 
followed the ordinary practice of keeping a 
copy of such letter in his office. We agree 
with the learned District Judge that this 
story of the letter of demand cannot be 
trusted. (His Lordship discussed the 
evidence, pointed out discrepancies and 
improbabilities in it, and after considering 


In support . 


circumstances connected with the conver- . 


sion of Promissory Notes by the guardian, 
proceeded.) In cases of this kind where the 
learned District Judge had an opportunity of 
himself watching the demeanour of witnes- 
ses, an advantage which we have not sitting 
here in the appellate Court and where the 
issue is a simple one, this Court should not 
lightly interfere with the findings of fact of 
the trial Court. This view is in accordance 
with the principle which was laid down by 
their Lordships of the Judicial Committee 
in the caseof Bombay Cotton Manufacturing 
Co, Ltd.v. Motilal Shivlal (4). The issue 


here was a simple one, namely, whether the. 


notes were actually made over to this lady. 


(4) 29 Ind. Oas. 229; AI R1915 PO 1;42TA 110; 
39 B 336; 19 OW N617;.17M L T 408; 23 M'L J 


aM 


593; 21 U L J 528; 17 Bom. L R 455; 2 L W 521; ° 


4915) M W N 788 (PO). 
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We are bound to keep in mind the obser- 
vations of the Judicial Committee and not 
to interfere with the view of the oral evi- 
dencetaken by him unless a strong case is 
made out. For this reason and also for the 
reasons which we have already given we 
are of opinion that we should not interfere 
with the decision of the learned District 
Judge on this point. We are of opinion 
that the learned Judge has rightly appreciat- 
ed the evidence given in this case on be- 
half of the defendant and rejected the same. 
In addition to the fact that the appellant 
has failed to discharge the burden which 
lay upon him of establishing the fact that 


these notes were made over to the lady we- 


believe that the lady herself has come 
straightforwardly to make the case that 


“she has neverreceived one single of these 


notes. This disposes of the case with re- 
gard to the Government Promissory Notes. 
Wenow proceed to deal with the orna- 
ments which belonged to the ward and in 
respect of which belonged to the ward and 
in respect of which the present appellant 
has madehis guardianship application on 
March 6, 1924. He stated that the property 
of the ward consisted of Government Pro- 
missory Notes already dealt with and of 
ornaments of which the total value was 
Rs. 500 consisting of 2litems. With regard 
to these the case of the lady was that 
these ornaments were never made over 
to her. The District Judge has considered 
that question. 

Ib is said on her behalf that the orna- 
mente, as the lady herself admitted, were in 
the possession of one Hari Oharan Roy and 
our attention bas been drawn to a certain 
certified copy of petition of compromise, 
Ex. E, filed before the Bench Magistrate of 
Serampore which is to be found at p. 1 
part 2 of the paper book and from which 
it would appear that the prayer was made 
that the ornaments may be. kept in deposit 
with Babu Hari Charan Roy of Tulyan, 
who is a near relationofthe accused. This 
has been consistently the case which the 
appellant has made throughout. It is true 
that when he had applied to be appointed 
a guardian and his application was granted, 
it was his duty to take possession of the 
ornaments from whomsoever they were and 
that was not done. It is undoubtedly a 
great dereliction of duty on the part of the 
guardian.. The presumption further is that 
in the ordinary course of events he has got 
possession of those ornaments. But it is 
said that in a proceeding unders. 41 it mnst 
be shown that he is in posse:sion of those 
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ornaments; and on this part of the case as 
Dr. Mukerji for the respondent has frankly 
admitted, the finding of the learned District 
Judge is somewhat of a halting character. 
The. learned District Judge says this: 

“Whether they were made over to the guardian at 
the time he took possession of the securities, I am not 
prepared to say, as there is no evidence on the point, 
but at least his responsibility for the ornaments is 
there, and I have no doubt whatsoever that the guar- 
dian has obtained possession of the major portion of 
them at least. I disbelieve the story of the. return 
of them and he is liable to account for'them. On the 
third and fourth questions, therefore, I hold that the 
ornaments have not been made over to the ward, that 
the guardian has come into possession of the bulk of 
them at least and that he is accountable for them.” 

And in another place the learned Judge™ 
remarks thus: 

“Taken alone, it may have been possible to give, 
the guardian the benefit of the doubt as far as’ the 
ornaments are concerned, but considering the unre- 
liable evidence of it, the untrustworthiness of his main 
witnesses of the transactions, Hari Roy and the guar- 
dian's proved dishonesty in the matter of the securi- 
ties I have no hesitation in holding that the whole 
story of return of the ornaments is fictitious and the. 
receipt has been concocted by false pretences again.” 

Having regard to this finding and having 
regard to the circumstance that there is, 
only the evidence of the lady who simply 
saysthat the appellant admitted before her 
that he had taken back the ornaments from 
Hari Charan Roy, we donot think that we 
should be justified in confirming the order 
of the learned District Judge with regard 
to these ornaments. We think that the 
respondent has not proved beyond doubt 
that the possession of the ornaments was 
really with the appellant. The effect which 
the evidence leaves in our minds is that 
it has not béen established: by convicivg 
evidence that the ornaments were ever in 
the possession of the appellant. The order 
of the District Judge with regard to ‘the 
value of the ornaments must therefore. be 
set aside. A question has been raised- as 
to whether the learned District Judge was 
justified in allowing interest at 6 per cent. 
per annum on the proceeds of the Govern- . 
ment Promissory Notes. The learned Dis- 
trict Judge says this: 

“On the fifth question I hold that the guardian is 
liable to the ward for the sum he realised on the 
securities in October 19:6 together with interest* on 
that sum at six per cent. per annum: this by November 
1, 1932, by which I propose to requirehim to pay will 
amount to approximately Rs. 7,443 together with 
either the ornaments or another Rs 500, in licu thereof 
a total cash liability of Rs 7,942.” 

It is said that on the face value of the 
notes the respondent is entitled to an in- 
terest of 34 per cent. per annum. If the 
Government Promissory Notes were made- 
over to the lady that is the amount. of in- . 
terest which she would get. We think that: 

= s 
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there is much force in this contention. 
Taking into consideration the amount the 
respondent has obtained as maintenance 
and with aview toavoid a future protract- 
ed enquiry, we think that the appellant 
should, be ordered to pay instead of 
Rs.7,443 with reference tothe Government 
Promissory Notes a sum of Rs. 6,462. The 
order of the learned District Judge is there- 
fore médified in this way: That the ap- 
pellant is required to pay to the respondent 
a sum of Rs. 6,462. The order of the Dis- 
trict Judge with regard to costs which is to 
be added to this sum will stand. So lon 
as this'sum is not paid, under s. 45 (1) ʻe), 
Guardians and Wards Act, the appellant 
isto be detained in Civil Jail. The rest of 
the order of the District Judge about the 
issue of warrant will stand. The appeal is 
allowedito the extent and with the varia- 
tion which we have indicated above, the 
order of the learned District Judge will 
stand. ` The respondent is entitled to her 
costs, hearing fee 8 gold mohurs. The appel- 
lantis allowed two months’ time to put in 
the sum‘of Rs. 6,462 with costs to the res- 
pondent. Let this order be sent down as 
early as possible. No order need be made 
on the application in the alternative in view 
of what has been said above. 
Mc Nair, J.—I agree. 
D, Decree modified. 


LAHORE HIGH COURT 
Criminal Appeal No. 1574 of 1933 
March 22, 1934 
ABDUL Rasuip AND RANGI Lat, JJ. 
Musammat PATHANI—Convior— 
APPELLANT 
VETSUS 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1€60), s. 302— Deceased 
paramour of accused persisting in carrying on illicit 
intimacy— Accused getting disgusted with accused— 
Poisoning—Sentence—Extreme penalty should not be 
exacted—Confession must be taken into account as a 
whole— Criminal trial. 

The deceased was the paramour of the accused 
and she got disgusted with her paramour ashe 
would not allow her to discontinue sexual inter- 
course with himin spite of the fact that she was 
suffering from some female complaint. Her husband, 
too, coming to know of the liaison began to maltreat 
her. She tried to get the landlord of the deceased to 
turn him out of the village. Failing to achieve this 
object she decided to get rid of him by poisoning. 
She was tried, convicted and sentenced to 
death : 

Held, that this was nota ft case in which the 
extreme penalty permissible under the Jaw should 
be exacted ‘and that she sentence of death might be 
commuted to one of transportation for life. 
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A confession must be taken into account as a 
h 


whole, 

Or. A. from an order of the Sessions 
Judge, Multan, dated October 31, 1933. 

Mr. L. M. Datta, for the Appellant. 

Mr. R. A. Jeremy, for the Respondent. 

Judgment.—The appellant Musammat 
Pathani has been found guilty of the 
murder of her paramour Ibrahim, and 
has been sentenced under s. 302, Indian 
Penal Code, to suffer the penalty of 
death. She has preferred an appeal to 
this Court, and her case is also before 
us under s. 374 of the Code of Criminal 
Procedure, for the confirmation of the capital 
sentence, i 


Briefly sated, the case for the prosecution 
is that Musammat Pathani had been on 
terms of illicit intimacy with Ibrahim 
for a period of about two years. Shortly 
before the occurrence, her husband Nabla 
came to know of this liaison, and began 
to maltreat the prisoner on that account, 
Moreover, it appears that she got disgust- 
ed with her paramour as he would not 
allow her to discontinue sexual intercourse 
with him in spite of the fact that she was 
suffering from some female complaint. The 
appellant asked Musammat Ghulam Zainab 
(P. W. No. 11) to request Qalandar Bakhsh 
Shah, the landlord of the deceased Ibrahim 
to turn him out from Bhambewala well, 
Failing to achieve this object, she seems 
to have made up her mind to get rid of 
Ibrahim by poisoning him. at 

The deceased Ibrahim had his residential 
house in the village, but he used to carry 
on cultivation at Bhambewala well where 
Musammat Pathani was living with her 
husband. The son and the brother-in-law 
of the deceased used to work at Bahadar- 
wala well, On the morning of August 10, 
1933, Musammat Ghulam Fatima, the wife 
of the deceased, prepared meals for three 
persons, and asked her husband to take 
them to Bahadarwala well where her son and 
brother were working. When the appellant 
reached Bhambewala well he was seen by 
Haidar (P. W. No. 4) entering a khola 
situated at a distance of seven or eight 
karams from his house. The witness went 
up to see what the deceased was. doing 
in the khola, and discovered that he was 
partaking of a meal while Musammat 
Pathani was sitting close by. The meal 
consisted of bread, chicken curry. and 
lassi. Haidar knew of the intimacy be- 
tween Musammat Pathani and the deceased 
and, therefore, retreated and left the khola. 
A short time afterwards he saw the deceased 
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vomiting at a distance of about 
twenty karams from the khola, On 
enquiry the deceased told him that 


the convict had supplied him with bread, 
chicken curry and lassi, and that im- 
mediately after {aking the meal he had 
begun to feel sick and that he suspected 
that he had been poisoned. The witness took 
_the deceased to his bhana situated at a 
distance of about fifty yards, and went to 
inform his uncle Fazil at Khan Moham- 
madwala well. On his arrival Fazil asked 
the deceased as to what had happened, 
and the deceased repeated the story that 
he had given to Haidar. He was also 
vomiting and purging at the time. Fazil 
went to the village and brought Qalandar 
` Bakhsh Shah (P. W. No. 7), Gopala Ram 
lambardar (P. W. No. 8), and Ghulam Shah 
lambardar (P. W. No. 9) to the place where 
the deceased was. On enquiry the 
deceased told the lambardars that he 
was passing along the sahal of Musammat 
Pathani when she called him and supplied 
him with chicken curry, lassi and bread, 
that he ate it in the khola close by, and. 
that soon after that he began to vomit and 
purge. About half an hour after the 
arrival of the lambardars the deceased 
vomited blood, and began to collapse and 
died shortly after. Fazil and Gopala Ram, 
lambardar, thereupon, started for the 
Police Station and Fazil lodged the first 
information report al 7 P. m. 

Yar Mohammad Naib Zaildar P. W. 
No.12 and Ahmad Bakhsh Sarbrah Zaildar 
P. W. No. 13 reached the place of occurrence 
shortly after asar time. They found the 
deceased lying near his cotton field, and 
were told by the persons present there that 
he had been poisoned by Musammat 
Pathani. 

They sent for Musammat Pathani and 
taking her aside, questioned her as to the 
truth of the allegations that were being 
made against her. Thereupon she stated 
that she had killed Ibrahim because she 
had been greatly harassed by him. She 
said that her husband had been maltreat- 
ing her inorder to make her give up her con- 
nection with Ibrahim, but that Ibrahim would 
not leave her alone. She added that at the 
time of the occurrence she had some 
trouble in the womb, but in spite of this 
factthe deceased would not let her take 
any rest and, therefore, she had killed him 
by administering arsenic to him in chicken 
curry. A few hours after this confession 
was made, the Police reached the place of 
occurrence, collected the vomits and the 
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purged matter, and packed it into three 
ja1s which were immediately sealed. 1 
The post mortem on the body of. the 
deceased was performed by Dr. Mohammad 
Jamal, Assistant Surgeon, (P. W. No. 1). 
He did not find any injury on the person of 
the deceased, and as the stomach was con- 
gested and inflamed he removed it and sent 
it tothe Chemical Examiner together with 
pieces of liver, spleen and kidneys. The 
report of the Chemica] Examiner shows- 
that white arsenic was found in the stomach, 
and arsenic in liver and kidneys. The 
quantity, present in the opinion of the 
Chemical Examiner, was sufficient to cause 
death. i 
The appellant stated that shehad no 
illicit connection with Ibrahim deceased, 
and that she never gave him any meal 
nor did she administer any poison tohim in 
the chicken curry. She added-that she had 
been implicated falsely owing io her 
enmity with Qalandar Bakhsh Shah, She 
denied having made any confession before 
Yar Mohammad and Ahmad Bakhsh, and 
alleged that on the day of the occurrence 
she was at Bati Ghazleni and that she 


did not know how Ibrahim met, his 
death. : x 
The medical evidence conclusively 


establishes the fact that the death of 
Ibrahim was due to arsenic poisoning. 
Musammat Ghulam Fatima (P. W.No. 14) 
deposes that her husband did not take 
apy meal at his house on the morning of 
August 10, and that he was going to take 
his meal with his son and brother-in-law 
at Bahadarwala well. The lassi and the 
bread that was being carried to Bahadar- 
wala well waslater on consumed by Nabi 
Bakhsh and Faiz Bakhsh, and they remain- 
ed hale and hearfy after eating it. The 
evidence of Haidar establishes, that while 
proceeding to Bahadarwala well from the 
village, the deceased had a meal in the 
khola which was supplied to him by 
Musammat Pathani. Immediately - after 
consuming this meal the deceased began 
to vomit, and on the arrival of the 
lambardars Gopala Ram and Ghulam Shah 
he stated that a poisoned ‘meal had been 
supplied to him by Musammat Pathani. 
The deceased died eight or ten hours after he 
had taken the meal supplied to him by the , 
appellant. Within a very short time of the 
death of the deceased Musammat Pathani 
confessed having given arsenic in chicken 
curry to the deceased in the presence of 
Yar Muhammad Naib Zaildar and Ahmad 
Bakhsh Sarbarh Zaildar, Gopala - Ram, 
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Ghulam Shah, Yar Muhammad and Ahmad 
‘Bakhsh are disinierested and impartial 
witnesses apd there is no reason why 
implicit reliance should not be placed on 
their testimony. The alleged enmity 
between Qalandar Bakhsh Shah (P. W. 
No. 7) and the husband of the appellant 
has nut been satisfactorily established, and, 
in any’ case, it is inconceivable that 
Gopala-Ram, Ghulam Shah, Yar Muham- 
mad and Ahmad Bakhsh would fabricate 
a false case against the appellant merely 
“at the instance of Qalandar Bakhsh Shah. 
For the foregoing reasons I am of the 
opinion that the guilt of the appellant has 
been established beyond all reasonable 
doubt and I ‘would, therefore, affirm 
her conviction under s. 202, Indian Penal 
Code. |, 9 

The only satisfactory evidence of motive 
consists óf the confession of the appellant. 
'Lhis confession must be taken into account 
as a whole. It. is, therefore clear that, 
though Musammat Pathani was disgusted 
with Ibfahim and wanted to break off 
her connection with him, he continued to 
molest her. She'was being maltreated by 
her husband in order that she may give 
up her connection with the deceased, while 
the deceased persisted in carrying on sexual 
intercourse with her even when she was ailing. 
Asa result of the harassment to which she was 
subjected by the deceased she made up 
her mind to get rid of him by poisoning 
him. Keeping the above circumstances in 
view, I am of the opinion that this is nota 
fit case-in which the extreme penalty 
permissible under the law shculd be 
exacted.’ I would, therefore, commute the 
senience of death into one of transportation 
for life, accept the appeal pro tanto, and 
modify the order of the learned Sessions 
Judge accordingly. 

Rangi Lal, J.—I agree. 

N. Appeal accepted. 





RANGOON HIGH COURT 
First Civil Appeal No. 43 of 1933 
-© Febtuary 22, 1934 
Mya BU AND DUNKLEY, JJ. 
- - MA PU—APPRELLANT 
VvETSUS 
K. R. V. E. K. FIRM— RESPONDENT 
Burmese Buddhist Law—Guardian, if can dispose 
of or encumber the property of minor— Civil Proce- 
ure Code {Act V of 1908), s. 11,0. I, r.10—Order 
striking off party's name from the list of defendants 
—No appeal—Plaintiff filing suit for same relief 
against party—Maintainability of, 
Thé Burmese Buddhist Law does not recognize 
guardians of the property of minoysand a de facto 
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or natural guardian of a Burmese Buddhist minor 
cannot validly dispose of, or encumber inany way, 
the property of his ward Thin Maung v. Ma Saw 
Shin (lI)and C. T, V. E. Vyravan Chettyar v. Ma 
Saw Mwe (2), relied on. 

An order striking out a person's name from 
the list of defendants is in effect an order dismiss- 
ing the suit as against him. Consequently, the dis- 
missal of the suit as against him is final unless and 
until it is seb aside by way of appeal, before the 
dismissal becomes final. Ram Kao v. Raja of 
Pittapur (3), relied on. , 

F. A. against the decree of the District 
Judge, Pyapon, dated December 23, 1932. 

Mr. Æ. Mg, forthe Appellant. 

Mr. Kalyanwalla, for the Respondent. 

Mya Bu, J.—Upon either of the two 
points raised in. this appeal the decree 
under appeal must be set aside. U Po 
Thein and Ma Hla Win were Burman 
Buddhist husband and wife and had two 
daughters, the younger one of whom being 
the appellant, is still in minority. U Po 
Thein died in 1922 and Ma Hla Win 
married again in 1924. The respondent 
Chettyar firm sued Ma Hla Win and the 
elder daughter, Ma Shwe Yin, joining the 
appellant as one of the defendants, upon 
a mortgage, executed by Ma Hla Win 
and Ma Shwe Yin in 1929, of certain 
pieces of paddy land forming the estate 
of U Po Thein and Ma Hla Win, in 
Civil Suit No. 18-A of 1932 of the 
District Court of Pyapon. Objection was 
taken to the joinder of the appellant as 
one of the party defendants, and it was 
upheld by an order dated June 7, 1922, 
which directed the striking out of the 
name of the appellant from the list of 
defendants. Thereafter the respondent 
filed the suit out of which this appeal 
has arisen praying for relief which is 
substantially the same as that which he 
sought in Suit No. 18-A of 1932, In both 
the proceedings the respondent firm sought 
to get a declaration that the interest of the 
appellant in the properties under mortgage 
was bound by the mortgage, although 
neither she nor anyone on her behalf exe- 
cuted the mortgage deed, The relief was 
sought upon the allegation that the mort- 
gage executed of Ma Hla Win and Maw 
Shwe Yin was executed of necessity and 
for the benefit of the appellant by her 
de facto guardian, Ma Hla Win. This 
claim is obviously untenable, in view of 
the ruling in Thin Maung v, Ma Saw 
Shin (1) and C. T. V. E. Vyravan Chet- 
tyar v. Ma Saw Mwe (2), the combined effect 

(1) 146 Ind. Cas. 922; A I R 1933 Rang. 83; 11 R 
193; 6 R Rang. 125. 

(2) 149 Ind, Oas. 1076; AIR 1933 Rang. 402 12 R 
47. 
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¿> of which is that the Burmese Buddbist 
<.: Law does not recognize guardians of the 


: property of minors and a de facto or 
natural guardian of a Burmese Buddhist 
minor cannot validly dispose of, or encum- 
ber in any way, the property of his ward. 
In these rulings’ we respectfully concur. 
We therefore consider that the ground 
upon which the respondent made his claim 
is untenable in law. The other ground 
upon which the decree under appeal is 
assailed is that the respondent had no 
right to seek the relief which he had 
failed to obtain in Suit No. 18A of 1932 
by instituting another suit in which - the 
decree under appeal was passed. The order 
striking out the appellant’s name from the 
list of defendants is in effect an order dis- 
.. ‘missing the-suit as against her. Oonsequent- 
ly, the dismissal of the svit as against her 
is final unless and until itis set aside by way 
of appeal. This view is supported by the 
ruling in Rama Rao v. Raja of Ptttapur 
(3). The learned Counsel for the respond- 


ent endeavours to support the grant of. 


relief to the respondent by the District 
Court upon the ground that the mortgage 
-in question was one executed for the 
purpose of discharging previous mortgages. 
There were two previous mortgages of the 
same properties after Ma Hla Win's re- 
` marriage. Those mortgages themselves are 
not binding on the minor appellant. There 
- was, however, a mortgage for Rs. 500 of a 
-~ piece of land: belonging to the estate exe- 
cuted prior to the re-marriage, and the 
learned Advocate for the respondent urges 
that at least with reference .to that mort- 
gage the minor's interest should be re- 
duced to the extent of her share in the 
liability. This is, in our opinion, beside 
the point in this case. The present case 
is concerned with the validity of the act 
of de facto guardian with reference to the 
disposition of the minor’sinterest and what- 
ever may be the effect of the fact that one of 
the pieces of land had been mortgaged 
before re-marriage, it is perfectly clear that 
the interest of the minor cannot be bound 
by the mortgage in suit. i 

We therefore set aside the decree of the 
District Court and direct that the suit 
-be dismissed with costs in both Courts, 
Advocate’s fee inthis Court five gold mohurs, 
and that in the District Court, four gold 
mohurs. ~ 
“ Dunkley, J.—I agree. 

D. f © Decree set aside. 

(3) 49 Ind. Cas. 835; A I R1919 Mad. 871; 42 M 
219; 36 M L J 169;9L W 329° 
6 Pe ae 
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LAHORE HIGH COURT . 
Criminal Revision Petition No. 1816 of 1933 
April 10, 1934 E 
ADDISON, J. ` | 
JAHANA-—AGCUSED —PBTITIONER 
versus ; 
EMPEROR—RESPONDENT 
Criminal -Procedure Gode (Act V of 1898), s. 497— 
Bail, cancellation of—Bail granted by Committing 
Magistrate—Power of Sessions Judge to cancel bail. 
- Under e. 497, Oriminal Procedure Code, an accused 
person shall notbe released on bailif there appear 
reasonable grounds for believing that he has been 
guilty ofan offence punishable with death or trans- 
portation for life. It isopen to the Sessions Judge 
to cancel the bail ofan accused against whom pro- 
ceedings are going on in the Committing Magistrate's 
Court on the grounds referred to in the section. 
Petition for revision of the order of. the 
Sessions Judge, Jhelum at Gujrat, dated 
October 23, 1933. f 
Mr. Ghulam Mohy-ud-Din, for the Peti- 
tioner. 
` Mr. Manohar Lal, for the Respondent. 
Judgment.—This is a pefition to set 
aside an order of the Sessions Judge 
cancelling the bail of the petitioner Jalana. 
The circumstances are as follows :—Jahana 
is alleged to have been an absconder in a 
murder case. After the original case 
had been finished he surrendered ‘and 
was placed before a Magistrate with a 
view to his being committed to Sessions or 
discharged. The Magistrate allowed him 
bail, this apparently not being resisted at 
the time by the District authorities. The 
widow of the murdered man applied to 
the Sessions Judge to cancel the bail and 
he did so on the ground that the case 
was an ordinary one and that the pro- - 
visions of s. 497, Criminal Procedure 
Code are mandatory. According to this 
section an accused person shall not be 
released on bail if-there appear reason-. 
able grounds for believing that he has been 
guilty of an offence punishable with death 
or transportation for life,as is the case here. 
The witnesses who have already been exa- . 
mined are the same as appeared in the 
original trial, I do not wish to’ say any- 
thing as to their truthfulness or‘otherwise 
as it might prejudice the petitioner at 
his trial. All I need say’ is that in the 
circumstances narrated there appear to 
be reascnable grounds for believing that 
he has been guilty of such an offence, 
though, of course, this does not mean that 
he is guilty. That question has still to, 
be tried. I dismiss the petition and direct. 
that he surrender to the bail allowed to him 
by the Judge who admitted this petition. - ` 
N f _ Petition dismissed, . , 


Z END or VOLUME 152, 


GENERAL INDEN 


VOLUME 152—1934. 
REPORTS SECTION 





Abatement—Appeal pending in Court without 
jurisdiction to entertain it— Question of abatement, 
if arises, 

The question of abatement can only arise when the 


appeal is pending in a Court which has jurisdiction ` 


to entertain it. Where the Judge had no juris- 
diction to hear an appeal in his Court, it will be 
deemed, for the purpose of deciding the question of 
abatement, that no appeal had been pending in his 
Court. Supama RAI v. BISHESHAR Prasan All. 939 
Account—Mutual, open and current—Tests of. SEE 

Limitation Act, 1908, Art. 85 626 


Acts—General. 


ct 1860—XLV. Ser PENAL Cope 

1867— 111. Sze PUBLIC GAMBLING Aor. 

1869—1V. Sze Divoroz Act. 

1870—VII Sze Court Pers AOT. 

1872—I. Ses Evicence Act. 

1872--IX. SEE CONTRACT AOT. 

1674—1I!. Sze MARRIED Women’s PROPERTY AOT. 

1877—I. SER Srecirio RELIEF ACT. 

1877—1IJ. SEE REGISTRATION AOT, 3 

1879--X VIII. Sez LEGAL PRAOTITIONRRS Act. 

1®81—XXVi, Sze NEGOTIABLE INSTRUMENTS ACT. 

1882— 11. Sze TRUSTS Aor, A 

1882—IV. Sar TRANSFER OF Property AOT. 

1§82—V. Sze EASEMENTS Act, 

1*87—IX, SER Provinora, SMALL Cause Oourrts 
ACT. 

1890—VIIT. See GUARDIANS AND Warps ACT, 

1890—IX See Raizways ACT. 

1894—I. Sez LAND ACQUISITION Act. 

1898—V Ses ORIMINAL PROCEDURE OODE, 

1499—II. SER STAMP ACT. 

1899—IX. See ARBITRATION Act, 

1908 —V, See OrvıL PRoGEDURE Copa. 

1903 —VI See EXPLOSIVE SUBSTANGES ACT, 

1908—IX. Ser LIMITATION AOT. 

1998 -XIV. See Oprminan 


MTEL UTS 


t 


i 


Law AMENDMENT 
AOT. 
1908—X VI. Ses REGISTRATION AOT 
1809— 111, Seu Preetpency Towns Insonvenoy 
ACT. 
1910—IX Sre ELEOTRIOLTY AOT. 
1911—1I, Ses PATENTS AND Desians AOT. 
19011— All, Seu Faororres ACT, 
1912—1V. See Lunacy Acr. 
1913—VIL See COMPANIES Act, 
191 i—IIT. See Copy-Ricut Act. 
1918—X. Sex Usurious Loans AoT. 
1920—XIV. See CHARITABLE AND RELIGIOUS 
Trusts Act, 
1929 — KI Sse Incomm Tax Aor, 
1923—- VIII. Sze WORKMENS Oompensation AOT. 
1925—XX XIX. See Sucogssion Act. 
1926—V. Sze PROVINOIAL.INSOLVENOY Act. 
1929—XX. Sea TRANSFER OF PROPERTY (AMEND- 
MENT) AOT. 
1930—DI, Sez SALE or Goops Act, 
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Acts—Bengal. 


Act 1884— 111. Sse BENGAL MUNIOIPAL Act. 

— 1885—VHI. Sze BENGAL Tewanoy Aor. 

—— 19i9—V. Sze BENGAL VILLAGE SELF-GOVERNMENT 
ACT. 


Acts—Bihar and Orissa. 


— 1885—II. Sse BIHAR AND Orissa Locarn SELF 
GOVvERNMBNT AOT. 
- 1808—VI. See CHOTA NAGPUR TENANOY Aor. 
—— 1922—VII. See BIHAR AND OrissA MUNIOIPAL 
Aor. 


Acts —Bombay. 


—— 1878- V. Seg BOMBAY ABKARI ACT. - 

—— 1879—V. See Bompay LAND REVENUE Cope. ` 

— 1879- XVII. Sse DEKKHAN AGRIOULTURISTS 
RELIEF AOT. 

— 1887—IV. Sese BOMBAY GAMBLING ACT. 

— 1888—IT1. Segr City or BOMBAY MUNIOIPAL AOT, 


Act—Burma. 
—— 1899—I. Sep BURMA GAMBLING AOT. 
Act—C. P. i 
—— 1990—1. Sre O. P. TENANOY AOT. 
Acts—Madras, 
-—- 1837—IV. SEE MADRAS Survey AND BOUNDARIES 
AOT. 
LAND ENCROAOHMENT 
ACT. 
— 1$08—I. Ere MADRAS ESTATES LANDS AOT. 
—— 1920—X1V. Seg MADRAS LocaL Boarps AOT. ' 


— i9zv7—Il Sse MADRAS Hinnu RELIGIOUS 
ENDOWMENTS ACT. 


Acts—Punjab. 


—— 1883—XX. Sze PUNJAB District Boarps Aer. 
—— 1887—X Vil. Sze PUNJAB LAND REVENUE AOT. 
—— 1900—Xill. Sez PUNJAB ALIENATION oF LAND 


— 1905— 111. See MADRAS 


AGT, 
1911 —l111. Seg PUNJAB MUNICIPAL AOT. 
1913—I. SEE PUNJAB PRE-EMPTION AOT. 
—— 1920—]. Sez PUNJAB Limitation (Ousrom) Act, 


Acts—U P. 


1886—XX1I. ‘Sze Oopu Rent AOT, 
.—— 1501— 1]. Sev Acra Tenanoy Aor, 
—— 1910—I1V. Sze U.P. Exciter Aor. 


—— j912-—VJ, See U. P. Prevention OF ADULTERA- | 
TION ACT. 
—— 1916—11. Sex U. P. MUNIOIPALITIES AOT, 


—— 1925—IV. Sep OUDH Courts AOT. 
1996— 11], SEE AGRA TENANOY AOT. 


Regulations, 
Reg. 1875—IIJ. Ses BENGAL REGULATION, 
1901 — VII. Szz Norta-Wzst FRONTIER Provinoz 
Law AND JUsTIOE REGULATION. 


ii INDIAN 
Statutes. 
Stat. 1915 (5 & 6 Gzo. V, Ox. 61), SEE GOVERNMENT OF 
INDIA Acr. 


Act of State— Administrative acts against subjects in 
time of peace, if acts of State. 

An act of State, asfgenerally understood, isa term 
which isnot applicable to an action of the Sovereign 
towards its own subject’in its own territory in time 
of peace. The expressionis usually applied to an 
action of the Sovereign towards foreign subjects whe- 
ther it be in time of war or in time of peace. There 
can bean act of State as between the Sovereign and 
its own subjects in time of war. It would be a 
misnomer to call the administrative acts of a Sovereign 
against hisown subjects .in time of peace as acts of 
State and toclaim immunity in respect of them 
although they may-amount to a contract in the ordi- 
nary sensé between’the Sovereign and his subject. 

” MUNIÓIPAL “CORPORATION, BoMBAY v, SECRETARY OF 
STATE Bom. 947 
Admisslon— When -can ` be used against party 
making it. 
T iAn'admission cannot be used against a party 
unless it isput tohim and an opportunity afforded 
to him to “ezplain it; if it is capable of explanation 
“LATAFAT Hussain Ù. ONKaR* MAL Oudh 1042 
Adverse possesslon—Co-owner, when can be 
deprived of lawfulrights—Overt act showing asser- 
tion of hostile title—Necessity of, 

In the case of joint owners no question of adverse 

ossession arises. Unléssa clear denial accompanied 
-by an overt’ act is proved which would unequivocally 
show the assertion of a hostile title, a co-owner 
cannot be* deprived, of his lawful rights. BaxusH 
Swan v GHULAM ALI SHAN Lah. 821 
Person in‘ possession obtaining no mutation— 

Entry in khasra—Effect of—Entry, when proof 

of tenancy. 

A person who is‘in ‘adverse possession of 
specific plots of land in a makal and has obtained 
no mutation of names hasto be entered in the 
khasra as a tenant or occupier. Thereis no other 
column. for persons in adverse possession against 
the recorded proprietor. In the absence of other 
evidence, , the entry in the khasra would 
“be taken to be prima facie evidence of the fact 
that such occupier is a tenant, as heis recorded; 
but where the evidence shows al] the circumstances 
in which .he.entered into possession, the entry 
cannot be accepted as proof of tenancy in the teeth 
of admitted facts and circumstances showing the 
contrary. AMJAD ALI v, GHarook MOHAMMAD KHAN 

ie ye ar All. 25 
~—— Possession based on invalid title deed—Con- 
_ tinuous possession for over 12. years—Title, if 

“perfected. |. 

‘Where -possession isacquired by a person under 
an invalid title and he continues to remain in 
possenpion, for more than 12; yeare, although the 
‘document relating to his title may be invalid 
onany ground, yet” possession having lasted for 
more than 12 years, the title becomes an unassailable 
one, RAM Durr SINGH v. MOHAMMAD Nazir Kuan 

$3 = Oudh 180 
Agra Tenancy Act (Il-of 1901), s. 22—Death of 
“last male-holder before the Act leaving widow— 

Death. of widow after Act—Succession, when opened 

—Law governing succession. 

Where thedeath of the last male-holder took 
place before the Agra Tenancy Act, II of 1901, came 
into force, and he died leavinga widow who died 
after the Act came into force : 

: Held,’ that succession to the estate opened on the 
death of‘the last male-holder and not on the death 
of the widow and regulated by the law 


OASES. [1934 


Agra Tenancy Act—1901—concld. 
prior to the Act of 1901. AJOoDHYA PanpEyv, RAJNA 
All, 114 (a) 

s. 47--Enhancement of rent by compro- 

mise embodied in decree of Revenue Court—Vali-- 
dity—Compromise invalid under old Act, if cured 

by new Act— Agra Tenancy Act (III of 1926), s. 69 

—Effect of—Civil Procedure Code (Act V of 1908), 

0. XXIII, r. 3. 

Section 47, Agra Tenancy Act of 1901, governed - 
enhancement of rents of non-occupancy tenants which 
had to be under an agreement by a registered ìn- 
strument. There was no provision in that section 
that a decree of the Revenue Court could ‘take’ the 
place of a registered instrument, A compromise 
dated September 29, 1925, entered into at’ the time 
when the old Act of 1901 was in force, filed in Court 
and signed by the parties under which it wae agreed 
that occupancy rights should be conferred on the 
defendants and that they should pay an enhanced 
rent, being invalid under the old Act, cannot be 
validated under the new Act, The ‘new Act 
which' came into forcé in 1926 does ‘not apply to such 
a case: ` 
` Held, also that even if the new Act had applied 
the case would be governed by s, 69 of the new Agra 
Tenancy Act and even under that section the rent 
can be enhanced either by a registered instrument or 
by a compromise’ filed in adjustment of a suit or 
proceeding under the Act and‘recorded by the Court 
under O. XXIII, r. 3, Civil Procedure Code Under 
the latter rule the Court has to passa decree in 
accordance with the compromise only “so far as it 
relates to the suit.” JALI SRI SINGH v. PRABHU NARAIN 
SINGH All 508 
— S, 160+Case under— Nature of proof re- 

quired of'plaintiff— Default by another co-sharer 

“and payment ‘from' his own pocket—Necessity of, 

proof of, : 

In a’case ‘under s. 160, Agra ‘ Tenancy Act of 
1901, it is necsssary for -the plaintiff to show that 
he ‘paid “the land revenue on account of which 
another co-sharer defaulted and that he made the 
payment- from his pocket. Consequently, where the 
plaintiff did not state in-the plaint that the de- 
fendants had” delaulfed and that owing to that de- 
fault he‘ was made to pay the land revenue for 
them, but paid it because it ‘suited him to make 
the payment, he’ cannot recover the amount paid as 
land revenue, Duraa Narain SINGH v. SHANKER 
SINGH All. 766 
Agra Tenancy Act (1I1!0f- 19826), ss. 3 (6), 203, 
~-199+-Lessor full proprietor and rights‘in perpetui- 

ty granted by ‘deed—Transaction, if mere agri- 

cultural lease. 
' Whére ‘the “lessor is admittedly the owner of the 
plots and professesto granta perpetual lease of 
those plots to “the lessee with the -right to hold 
on possession genération after generation and the 
right to sell and'mortgage'the same, and without 
any right in the lessor to eject the tenants, and 
premium is received as considération for the 
grant of the perpetual lease, the lease must of 
necessity be a leaseof proprietary interest -in land, 
and not merely ‘an -agricultural - lease for a 
short term. Where'‘the lessor is net the pro- 
prietor of the land, but a mere ‘tkekadar or a ten- 
ant-in-chief, or perhaps: a mere co-sharer, a 
grant by him, éven ‘though ostensibly a per- 
petual lease, may not amount to such “lease; but 
where the: léssor isthe full proprietor -and he for 
consideration grants rights of inheritance and 
transfer to the léssee in perpetuity, it is- impos- 
sible to hold that the transaction amounts toa 
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mere agricultural lease, which makes the lessee a 
non-occupancy tenant, who can be ejected at will 
and who acquires 
than’ an ordinary non-occupancy „tenant. To hold 
otherwise , would mean. that. an owner , of land 
can sell, mortgage or gift ‘away, his” land, but 
is incompetent to grant a. perpetual , ‘lease of it. 
AJODHIA KALWAR v, BALKARAN ` All. 925 
s. 15, sub-ss. (2), (3)—Relinquishment of 
“ gir’ ’ rights—N o sanction by Assistant Collector— 
Validity of ‘relinquishment, 

Tn spite of the change introduced by Act III of 1926, 





where the sanction provided for by sub-ss. (2) and (2), i 
s 15 has not been obtained, the considerations appli- 
cable under Act II of 1901 apply with equal. force, 


They. are the following: 

“The policy of Act ILof 1901 is to ~ secure and 
preserve toa proprietor whose proprietary rights in 
a mahal or in any portion of _it are, transferred 
otherwise than by gift or by exchange “betwéen co- 
sharers in the mahal a right of. occupancy | in his 
í sir." lands, and in the land which he has cùlti: 
vated continuously for 12 years at the “date” of the 
transfer, and that such, Tight, of occupancy. ais by the 
Act secured and preserved '` to` the proprietor, who 
becomes by a transfer the ex-proprietor, whether -he 
wishes it tobe secured and preserved to him-or not 


and notwithstanding any agreement.to the contrary - 
between him and the transferee, The policy of the. 
Act isnot to bedefeated by any ingenious devices, 
arrangements, or agreements between. a vendor and, 


a vendee, for the relinquishment by the vendor of 
his “ sir" land or land which he has. cultivated c con- 
tinuously for 12 yesrs at the date. of: the transfer ; 
for a reduction of purchase money on the 
failing or refusing, to relinquish such lands : 
the vendor being liable toa suit for breach of con- 
tract on his failing or refusing to relinquish | such 
lands. All such devices, arrangements, and’ 
ments are in contravention of thé policy” ‘of 
and are contrary to law and are illegal “and void, 
and cannot be enforced by the vendee in. any Civil 
Gourt or in any Oourt of Revenue”. 
PANDE b., RAM SWARUP All. 1015 
=. 85, 19,, 230—Person in wrongful and 
temporary “possession of land—Whether can create 
statutory rights by admitting others, as tenants— 
Landholder claiming restitution and praying 
for actual possession—S 230, if applies—Suit, if can 
be. entertained in Civil Court. 





It, cannot be reasonably contended that during the . 


pendency of a suit, in which certain lands ‘are in 
dispute, admitting tenants to. those, lands is .not 
“dealing with” the, lands. There is no distinction 
between a case in which a person taking forcible 
possession of land lets it,out to, tenants during the 
pendency of the suit brought for its, recovery ‘and the 
case of a person who takes possession of it, in execu- 
tion of a decree, passed by the first. Court but sub-. 
sequently reversed on the finding that he has no 


right to the. land erroneously decreed to. him. In. 
either case the character of his possession. is the same, 
viz., wrongful. Section 19 of the, Agra Tenancy Act, © 
confers statutory rights upon tenants’-who are ad=“ 


mitted as such by the person having the right to 
let. A person in wron and ‘temporary’ “possession 
of land has no right -to let; and cannot ‘Consequently, 
create statutory rights by admitting’, ‘others as, 
tenants, 

Where the pears landholder is,applying for 


restitution, and i in doing 89 prays for actual. posses-_ 


sion under .s, 144; Oivil:Procedure Code, | Against the 
Collector’ and those Gaiming title. rom, “him,” s. 230, 
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‘no more rights inthe land’ 


vendor's 8 s 
or for . 


agreer. 
the Act. 


JAGDISH PRASAD‘ 
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does not apply and. the Civil , 
Court is competent to entertain the suit.. "SUKHAN! 


SINGH ò. Uma SHANKAR MISTR “All. 663” 
ss. 23, 24. | SEE ‘Agra. Tenancy, Act, De 


Agra Tenancy Act, 


s. 203 
$. 44—Suit for ejectment—Land . “in dis: ` 
pute lying in qasba’ or town Absence of, “evidence, 
of origin of possession or payment’ to landlord" 
Presumption of occupiers being licensees, if arises. 
Although in an agricultural | village ‘occupiers: of. 
houses are’ presumed tó, be, raiyats,” or, ‘licérisees, 
unless the. contrary is proved, . the position’ is | 
materially different where the’ land in ‘dispute ` 
liés inan urban area which ‘cannot be characterised 
as an agricultural village. Where. the, “lands in 
dis ute. lie in a, ‘gasta’ ` “or town and’ there. ; isn 








ser a 


was let ..in - possession asa Ng v5 mines 
had ' permissive possession - “behalf of. the 
latidlord, persons in possession vat the house, “sites; . 
cannot be presumed to be licensees. in the’ ;; absence ~ 
of évidence showing’ the origin . of their} possession _ 
or payment by them’ to the landlord AMJAD’ "ALL v, 
Guaroor MOHAMMAD Kaan ` ' AU 25: F 
ss, 44, 84 and 242. (2) — Suit under 3 58. 44. 
and. 84—Value for purposes, of court- fee, and, 
jurisdiction—Commissioner’ s jurisdiction to entertain: 
appeal.. 

ee suit under ss.44and 84ofthe Agra 
Tenancy Act is brought,,. court-fees. are, „payable, ad, 
valorem under the Oourt Fees ‘Act, and the Value as 
détérminable for computation of. court-fees . and the, 
value for purposes of jurisdiction should be . the ame 
asthe amount’ of rent in the next preeéding, 3 year. 
And ‘no appeal lies from an order. of thé’ Assistant 
Collector to the, District Judge,” 1, the valué i is’ less 
than Rs, 200. 

The jurisdiction of the Commissioner.to entertain. 
an appeal under s. 242 (2)depends on ithe s nature of of. 
the suits included in group D of the Fourth’ ‘Schédule” 
and noton the form “of the decree actually passed 
by the trial Court iri such suits, RAGHUNATH | Baii a D.. 


SIRTAJ l ua : 

-~ ss. 44, 242, 271—Dispute between p iien 
one. of- proprietary right -S, 271, Expl. * 2, ow 
applies to’ case where proprietary” right. itself ” 
is in dispute between ‘parties— Plaintiff ‘alleging 

defendant's ‘possession as trespasser—Claim,, restated, , 

—S. 242, if governs cdse—Appeal, from, ‘decisiow,. 

of Assistant Collector —Whether., lies , „to ‘District. 

Judge, 

Where the dispute between the 
one of “proprietary right, the 
that the defendant had any ao elan. 
whatsoever, while’ the, defendant ` asserts ist oa 
had; a question ` of proprietary right is: in’, ‘ibne, 
between the parties. 

Section 271, Expl. 2,, Agra Tenancy Act, . Seca not. 
apply to a case where thé’ proprietary tight, itself ~~ 

Jin dispute between the parties, Tt! ‘applicsll t tó., 
a. case where, land being | in the, ‘actual, possessio “of 
a “proprietor, the question is whether. “such © pior, 
prietor - ‘tholdsitas his ‘sir or khüdkasht Òr as. a. 
teñant or bub- tenant. For the “explanation, to Be) 
applicable, it must be an " adinittéd “ “fact | bekos 
the” parties that the land is “in the ‘actual: 
session | ‘of a proprietor, Where these facts, are, mk. 
admitted, Expl. 2 would. not’ apply,, “did” 
such an event the body of s. 271 would “bé ape 
plicable. Thé mere fact that the defence. is,, that, 














parties., 
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the defendant holds land as khudkashtis not suffi- 
cient to bring the case within the explanation, 
when the plaintiff is denying the defendant's title 
as a co-sharer and the defendant is setting up 
such title. . 

The plaintiff alleged that under a registered 
deed of June 14, 1917, an arrangement had been 
arrived at between himand the defendant under 
which certain plots were divided between them. 
The plaintiff's case was that by virtue of this 
-agreement he became the owner of the plots in 
suit, and the defendant was holding them with- 
out his consent and was in possession as a tres- 
passer. The defendant resisted the claim. He 
pleaded thatas after the execution of the aforesaid 
deed there had been.no partition of plots through 
the Revenue Court, the plaintiff was not entitled 
to maintain the suit. The suit was thrown out by 
Assistant Collector who tried it. Against his decree 
there was an appeal to the District Judge who 
came to the conclusion that the plaintiff was 
entitled to a decree and he accordingly decreed 
the appeal: i 

Held, that s. 27], Agra Tenancy Act, did not ap- 
ply to the case and that the case was governed 
by the general provisions of s, 242 ofthe Agra 
Tenancy Act, under whichin any case in whicb a 

roprietary question is involved an appeal would 
Jie to the Court of the District Judge. DALJIT v. 


KAOHERU ` All 192 
s. 69. Sze Agra Tenancy Act, 1901, s. 47 

508 

—— 8. 84, Sre Agra Tenancy Act, 1926, s. 44 
115 


8. 99—Plainiiff granted permission to 
plant grove on payment of nazrana— Suit claiming 
that he should not be deprived of possession of trees 
—Whether can be entertained in Civil Court. 
Where all that the plaintiff claims is that he should 

not be deprived of the possession and enjoyment of 
the trees which he has planted with the permission 
of the zemindars and he only states in the plaint that 
he was merely granted permission to plant trees on 
payment of nazrana to the lambardarand does not 
claim the rights of a grove-holder, the Civil Gourt 
is competent to entertain the suit. Bsaawan Din v. 
BAGRIDI All 165 
8. 199—Long-term lease falling short of 
perpetual lease—Ejfect—Intention of parties. 
Section 199 does not restrict the definition of 
the thekadarto the particular case of the grant 
of the right to receive rents or profite, but ap- 
plies to all farmers and other lessees of pro- 
prietary rights in the land. AJopmiA KALWAR 2% 

KARAN Al 925 

S. 199— Section 199, applicability of. 

Where the primary object of a lease is to confer 
rights in perpetuity, both of inheritance and traps- 
fer, and to give full liberty to the lessees either to 
cultivate the land themselves or to get it culti- 
vated by others, orto build houses or plant groves 
on thesaid land, it is impossibleto hold that the 
lease embodies anything other than a lease of 
proprietary rights in the land. But this „does not 
apply to a.case of along-term lease, which falla 
short ofa pérpetual lease. In such a case the 
answer will depend on the particular terms of the 
document from which the primary intention of 
the parties will have to be inferred. Nor can it 
be said that the power of a sole proprietor to 
grant aperpetual lease of plots belonging to him, 
would be the same where he is not the 
sole owner but is holding sxclusive possession 
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of the lands with the congont. express òr implied, 

-sharers. AJODHIA Kanwar v BALKARAN 

of other co-sh a aan 

§.203—Deed specifically granting rights 

of transfer and inheritance—Thekadar or lessee, 
if can acquire such rights. : 

Under s. 203, Agra Tenancy Act,if the terms 
of the theka provide otherwise, the provisions as to 
non-transferability or mnon-saleability would be 
wholly inapplicable. It, therefore, follows that if 
the deed specifically grants the right of transfer 
and inheritance, such rights are acquired by the 
thekadar orlessee. A thekadar not being a tenant, 
the prohibition contained in ss 23 and 24 ‘are not 








licable to him. AJODHIA Kanwar v. RBALKARAN 
eee All, 925 
———— 85, 230. Ser Agra Tenancy Act, 1926, ae 
— 8. 242. See Agra Tenancy Act, 1926, Tan 


s. 242—LHvistence or otherwise of mortgagee 
rights in proprietary tenure in dispute—Question 
of proprietary right, if involved—A ppeal to District 
Judge—When lies—-Whole of proprietary interest, 
if should be involved, 

Where the existence or non-existence of the mort- 
gagee right in a proprietary tenure is in dispute 
between the parties, a question of proprietary right 
is involved, i : 

Where the immovable property on which the 
mortgage operates is a proprietary interest, the 
mortgage is undoubtedly atransfer of part of his 
proprietary right by the mortgagor to the mort- 
gagee. Where the fact of such mortgage is in ques- 
tion, the issue in substance is whethera proprietary 
interest was carved out of the full proprietary right 
and transferred from the mortgagor to the mort- 
gagee and to this extent a question of proprietary 
right is involved Section 242, Agra Tenancy Act 
(III of 1926), does not make it a condition of appeal 
lying to the District Judge that the whole of the 
proprietary interest should be in dispute between the 
parties. It is enough if a question of proprietary 
right, which miey embraco part a the Propriekary 

i is involved. LALMAN v, SHANKER SINGH 
isa Al. 101 
8,242 (2). Sze Agra Tenancy Act, PE 





. 44 i 
peat s. 271. Sza Agra Tenancy Act, 1926, s 


Appeal—Finding as to natureofa gift, if canbe 
assailed in appeal. . : 

A finding as to the natare of a gi camaat be 

iled i eal GoxaL PRASAD v. KUNWAR BAHADU 

assailed in app a es 

—Judge (Original Side) refusing interim in- 
junction— Appeal, if lies. 

An appeal les from the refusal of a Judge of the 
High Oourt (O. S.) to grant an interim injunction. 
But what the Court of appeal has to consider is 
simply whether or not the Judge who dealt with the 
matter properly exercised the discretion which he 
undoubtedly possessed, SHAMSUDDIN AHMAD V, CHARU 
Biswas Cal. 563 

(obiter) Preliminary decree, appeal from 

—Final decree before decision of appeal--Appeal, 

if competent. = ; 

Obiter.—An appeal from a preliminary decree is 
competent even ifa final decree is made before the 
appeal is presented. It isnot necessary for a party 
aggrieved by a preliminary decree to appeal both from 
that decree and against the final decree id order to 
maintain his appeal against the preliminary decree, al- 
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though the final decree apart from its being based on 
the preliminary decree may be otherwise correct. 
AHMAD SHAH MUBARAK SHAH v. AtrA KHAN 

Pesh. 323 
—— Practice—Finding of fact—Interference by 

High Court. 

A finding of fact is conclusive in second appeal 
where it is not vitiated by any error of law or 
procedure, Ram Durr Sines v. Mowammap NAZIR 
Kuan Oudh 180 
Practice—Issue simple — Appellate Court 

will not lightly disturb finding, 

Where the issue is a simple one, the High Court 
will not lightly interfere with the findings of fact 
of the trial Court which had an opportunity of 





watching the demeanour of witnesses HREERALAL 
OHAKRABURTTY v. MANSHA Moyr DEBI Cal. 1073 
Second appeal from findings of fact— 


When lies. 

Although questions of law and fact are often 
difficult to disentangle, yet the following proposi- 
tions are clearly established :—(1) There is no juris- 
diction to entertain a second appeal on the ground of 
erroneous findings of fact, however gross the error 
may seem to be; (2) The proper legal effect of a 
proved fact is essentially a question of law, but the 
question whether a fact has been proved when evi- 
dence for and against has been properly admitted is 
necessarily a pure question of fact; (3) Where the 
question to be decided is one of fact, it does not 
involve anissue of law merely because documents 
which were not instruments of title or otherwise the 
direct foundations of rights, hut were really histori- 
cal materials, haveto be construed for the purpose 
of deciding the question; (4) A second appeal would 
not lie when some portion of the evidence might 
be contained ina document or documents, and the 
first Appellate Court had madea mistake as to its 
meaning. 

Where, therefore, the findings of fact arrived at 
by the lower Appellate Court have been based not 
upon any admissible evidence but upon a conclusion 
drawn from a document which was rejected by the 
trial Court and which, therefore, did not form part 
of the judicial record of the case and further the 
findings are vitiated by the fact that the conclusion 
drawn from this rejected document was arrived at 
by thelower Appellate Court inthe absence of both 
parties and their Counsel, a second appeal lies against 
the findings so arrived at, Lararat Husain v ONKAR 
Man Oudh 1042 

Second appeal ~New plea, if can be set up. 

A party cannot set up a new plea in second 
appeal which has not been claimed in the plead- 
ings in the trial Court. It is not open to the 
plaintiffs in a suit to place their reliance on a 


different cause of action in second appeal than 
the one they claimed in the plaint. Kuem CHAND 
Vv. KisHan Kumar Lah, 773 

Second appeal—Question of limitation 





involving questions of fact —Whether can be raised 

in second appeal. 

If the decision of the questions of limitation involves 
questions of fact, it cannot be raised for the first time 
in second appeal BHABADEB OHATTERJEE v. HEMANTA 
KUMARI- DEBI Cal. 172 
Arbitration —Application to reduce maintenance 

allowance— Reference to arbitration—Award — 

Competency of arbitrator to review his own award — 

Criminal Procedure Code (Act V of 1893), s. 439. 

An arbitrator who has made an award in an ap- 
plication by a huebagd to reduce maintenance allow- 
ance awarded to his wife, is not competent to review 
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his award subsequently. BHAGwATI DEVI v. GAJADHAR 
ParsaD All, 822 
Arbitrators arriving at a decision but not 

signing award—One of them changing his mind 
and not signing it-—Misconduct, if constituted 

—Civil Procedure Code (Act V of 1908), Sch II, 

para, 15. 

The failure of one of several 
an award may have a different 
cases, but if one of the arbitrators withdraws 
from the arbitration altogether and refuses to co-. 
operate with his colleagues, and they nevertheless 
proceed to give an award without his help, that must 
amount to misconduct. But if the arbitrators had 
arrived ata decision but merely waited to sign the 
award, and in the interval between the decision and 
the signing of the award, one of them changed his 
mind and refused to sign it, it does not necessarily 
follow that the arbitrators have been guilty of mis- 
conduct in framing the award and filing it in Oourt. 
Tara Prasap SINGH v Rasa SINGH All. 929 
—-—— Arbitrator, if can abdicate his rights in 

favour of third party—Arbitrator undertaking to 

be bound by decision of certain persons— 

Illegality of arbitrator's action, 

An arbitrator cannot abdicate his functions in 
favour of a third party. If the parties desire the 
arbitrator to take the opinion of certain persons, he 
can doso but heacte illegally when he undertakes 
to be bound by their decision and to give his award 
in accordance with their wishes, SHEO Karan v. 
KANHAYA Lah.1023 
Award holding clearly that suit should be 

dismissed—Court remitting award to arbitrator for 

re-consideration— Court, if acts without jurisdiction 

— Civil Procedure Code (Act V of 1908) Seh. IT, 

para, 14. ' 

When an arbitrator has clearly held that the 
plaintiff's suit should be dismissed and that they 
should be directed to sue for partition, the Court will 
be wholly acting without jurisdiction in remitting 
the award to the arbitrator for re-consideration. 
Sueo KARAN v. KANHAYA Lah. 1023 

Enquiry ‘by arbitrators behind the back of 
parties—Legatity of. ; 

Apart from an agreement to allow the arbitrators 
to do so, private enquiries behind the backs of the 

arties are against the ordinary rules of justice. 
GANGA BHAGAT v, SoKHI Ram Pat. 309 
Arbitration Act (IX of 1899,—Applicability of, 

in Punjab. : 

The Arbitration Act has been made applicable at 
Lahore also, but it is subject tothe provisions of the 
Punjab Arbitration Amendment Act of 1911, in the 
Punjab Asmat ULLAH v. FoRBES, FORBES, CAMPBELL 
& Co., LTD., KARACHI Lah 135 (6) 
ss. 2,11, 23— Civil Procedure Code (Act V 

of 1908), ss. 16, 23—Egquitable mortgage of proper- 

ties in Lahore at Karachi—Arbitration—Award— 

Enforceability of award at Lahore—Provisions of 

Arbitration Act—Whether applicable to the award 

—Objection as to invalidity of award—Whether 

can be entertained in Execution Court. 

A, a resident of Lahore, was acting as a guarantee 
broker to a Company in Karachi and had equitably 
mortgaged certain properties situated at Lahore 
in their favour by way of security for debts 
due from him Disputes arose between the part- 
ies and these having been referred to arbitrators, 
an award was given by them and it was filed in the 
Judicial Commissioner's Court at Karachi under s. 11 
ofthe Arbitration Act. Notices were issued to the 
parties and A accepted the award -in that Oourt 
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without any objection. The award declared that a 
sum of over three lacs of rupees was due from, the 
appellant and entitled the respondents, to realize the 
same by the.sale of the properties. at Lahore, which 
were mortgaged in their favour, A having failed 
to,pay the sum found to be due from, him, the Com- 
pany applied to the Judicial Commissioner, 
Karachi, for enforcement of the award and he 
transmitted it, to, the Senior Subordinate Judge, 
Lahore, for that purpose ; 

Held, (i) that the properties- mortgaged 
being situated at Lahore, a suit for the 
enforcement of the mortgage by the sale of these 
properties could ouly have been instituted at Lahore 
and, not at Karachi according to the provisions of 
s. 16 of the Civil Procedure Code and hence.. accord- 
ing tos. 2 of the Arbitration Act, the provisions of. 
the Arbitration Act could not apply to the award and. 
it could not therefore be legally filed .under. that Act 
nor enforced as a decree under the Act: $ 

(ti) that the Executing..Court could, entertain the, 
objection and refuse .to enforce the award. 

(iii) that the award could also.be looked upon as 
of no effect so far as the, Arbitration Act is concerned 
as it could not be filed at all under.that, Act; 

(iv) that the award could not become capable of enfor- 
cement under the Act merely on account ofthe judg- 
ment-debtor’s failure.to raise any objection in the-Court 
of the Judicial Commissioner, .although A’s consent , 
may, of course, operate against.him if proper proceed- . 
ings- are taken. to enforce the award, e. g, by a suit 
or by an application under Sch. II, Civil Procedure 
Code, in a Court at Lahore, as may be legally avail- 
able toZthe Company.. 

(v)that s. 21, Civil Procedure Oode did not apply 
to the.case, ASMAT ULLAH V. Fornes,.FoRBES,. CAMPBELL 
& Oos, LTD, KARACHI Lah 135.(b) 
—— S$, B—Agreement to refer disputes. to 

“ arbitrators "—District Judge,, if can appoint 

arbitrator under s. 8, 

Where a deedof agreement provides that any 
dispute between the parties shall be referred to, 
“ arbitrators”, the District Judge has no jurisdiction 
to appoint an arbitrator under s. 8 of the Arbitration 
Act, which deals with cases of appointment of a single 
arbitrator or of an umpire. RAM CHANDRA & Bros 
v. THE CONTINENTAL Stores & AGENOY Oo., LTD. 

Oudh 319 (a) 





s 11, See Arbitration, Act, 1899, s. 2 
135 .(b) 
s$. 23, Sze Arbitration Act, 1899, s,2 f 
135 (b) 


Benaml—Benamidar's right to sue on contract. 

lt is open to a benamidar to maintain an action on 
a contract. Deyr DAYAL v. Firm, Goran Das MATHRA 
Das. Lah. 133. 
Bengal Municipal Acti Ill of 1884), s. 96. Sze 

Bengal Municipal Act, 1884, s. 97 694 
—+—— 55.97, 280, 96—Valuation of holding for 

fixing water rates—Different valuation made during 

currency. of such .valuation—Legality of-—Suit for 
declaration. of illegality of later valuation— 
sa ata of—Old valuation—Acceptance of - 

— ect. 

Section 97, Bengal Municipal Act, applies where 
valuation is made in connection with the fixing of the 
water rate and the valuation is made when there was 
no previous valuation for the purpose of levying a 
holding tax. If during the currency of such a valua-. 
tion another and different valuation of the same 
holding is made for the purposes of Municipal rates, 

hen thislater valuation is illegal and ultra vires and 
if the Municipality has done nothing towards realis- 
6 i 
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ing the aforesaid illegally assessed rates, then a suit 
is maintainableto have the later valuation declared, 
illegal and ultra vires without any consequential 
relief. 

To adopt the . valuation of a holding previously 
made, may be taken as a determination of the valua- 
tion and an acceptance of the old valuation would 
be a sufficient compliance with the provisions of 
s. 96, specially -when non-acceptance of the old 
valuation would lead to an absurd situation. 
SURENDRA Nata Sen v. MUNICIPAL COMMISSIONERS, 





MYMENSING Cal. 694 
.S 280, Szr Bengal Municipal Act, 1889, Bit 
Bengal Regulation, (lll of 1875), s. 11. Szz 
Bengal Regulation, 1875, s. 25-A 623 


ss, 25-A, 11—Scope of. s. 25-A—Settlement 

Officer declining to settle question . whether certain 

persons are proprietors or not—Jurisdiction of 

Civil Court, if ousted. 

Section 25-A, Bengal Regulation III of 1875, is an. 
enabling section and not a disabling section., It is 
an exception tos. 11 which prohibits suits in civil 
Courts regarding matters decided by Settlement 
Courts under these rules. The decision of the Settle- 
ment Officer as to whether certain people are pro- 
prietors or not, cannot be questioned in a civil Court,, 
while if the Settlement Officer and the Commissioner 
have declined to settle the question, the civil Court . 
will have jurisdiction to entertain it. HUMAYUN . 
Raza CHOUDHURY vV. MOHAMMAD ISMAIL OHOUDHURY 

Pat. 623.. 
Bengal Tanancy Act (VIII of 1885), s. 3 (2), 

Ser Pre-emption 983., 
———.s. 3 (5)—Interest! on rent, if rent—Separaie 

suit for recovery of interest only,if maintainable. , 

Interest on rentcannot be held to be rent as 
defined by the Benga] Tenancy Act, and the term. 
“ rent “ as defined in the said Act does not include 
interest and a suit for recovery of interest only, apart 
from any claim for rent on which interest may be, 
payable either under a contract or under the law,.is . 
not maintainable as a suit for rent. SHeIK Evsur 
v. JITENDRA Nata Roy Cal. 195. 

s.18 Sen Bengal Tenancy Act, 1885, ot 


———.8.18—Transferee of -jote right without. 
recognition by co-shares before 1929—Transferee,,, 
if a trespasser. 

Under the law as ib existed to the end of 1928, a. 
jote which was an occupancy holding was not. 
transferable without the consent of the landlords and 
the landlords were entitled to ignore the transfer 
and treat the transferee as a mere-trespasser. ABDUL 
Hamipv PROKASH OHANDRA NANDI Cal. 764, 
s. 26 F. Sea Evidence Act, 1872, 8. e ag 





——— 8. 26-F—Landlord s power of pre-emption 

— Extent. of, 

Section 26-F only contemplates a transfer to the 
immediate landlord of the holding for the transferred 
portion or share thereof ; in other words, it only con- 
templates that the landlord shall be entitled to 
acquire by pre-emption whatever hag, been transferred , 
to the original transferee, and not what has been 
transferred and divided up to suit the convenience 
or pocket of the.landlord. The landlord must take, 
the whole of what is transferred or nothing BEHARY 


Lat Roy v. PuLIN BIHARY PAUL, Cal, 480 
——-s. 26-F (3)—‘Annulling encumbrances’ 
meaning of—Mortgages paid off in the ordinary 


way— Whether covered by.the expression. . 
The language of the Bengal Tenancy Act. jis not . 
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always quite as accurate and as explicit as one would 
wish. The expression ‘‘annulling encumbrances " as 
| used in s. 26-F, sub-s (3), covers a case ‘where the 
mortgage is paid off in the ordinary way.’ It is’ not 
restricted to ‘annulling encumbrances’ such as pro- 
vided for in connection with sales in execution of rent 
decrees. Bursary Lau‘Roy v, PULIN BEHARY PAUL 
' f Cal, 480 
s. 26-F (5)—Order of pre-emption—W hether 
can be made conditional on payment of value of 
improvements. : 

Section 26-F (5), Bengal Tenancy Act leaves no 
discretion to the Court to make an order of pre 
emption conditional on the payment of the value of 
the improvements. The value of improvements, if 
any, must be sought for in a separate proceeding. 
SEORETARY OF STATS V. SUKH CHAND Saw Cal. 557 


——— SS. 26-F, 26-0, 26-E, 188— Right of pre- 
emption, if given by s. 26-F. to landlords of 
occupancy holdings- Right to be exercised ‘within 
a reasonable time of knowledge of sale —Application 
for pre-emption—All co-sharer landlords, if 
necessary parties, 

Section 26-F, Bengal Tenancy Act is to be construed 
as giving the right of pre-emption not only to those 
landlords on whom notices have been issued but 
also to those on whom notices have not been issued 
under s. 26-0 ors, 26-E but who claim to be the 
landlords of the occupancy holding—the right to be 
exercised within a reasonable time of the knowledge 
of the sale. : 

Of the two Sections 26-F (4) (a) and 188, the gov- 
erning section is s. 188,the provisions thereof being 
precise and clear. Consequently, all the co-sharer land- 
lordsshould bein the pre-emption proceeding either as 
applicants or as parties defendants. BAIKUNTHA 
OHANDRA SAHA v. SHAMSUL HUGUE Cal: 279 


-—- 55, 38, 52—Co-sharer in possession’ of 
‘raiyati land—Major portion incapable of cultivation 
—Reduction of rent, if can be claimed. 
A,co-sharer whois in possession of a part of 
raiyati land, a greater part of which is incapable’ of 
cultivation, is entitled, apart from ss. 38 and 52, Bengal 

Tenancy Act, to remission or reduction of rent. 

RAGHUNANDAN Prasad Sınan v, LALIT MOHAN SINGH 

P Pat. 600 

——— ss. 48-C proviso (1), cl,(2)'and188 as 

. amended In 1928—E£ffect, if retrospective. 
Section 48-0, Bengal Tenancy Act, bas not 
been made retrospective expressly, The ‘righis 
acquired by the landlords under’ ‘the old law 
have not been touched by s. 480, Where, 
therefore, ‘an under-raiyati lease'is determined 
and the person holding such leasehas ceasedto be 
an under-raiyat when the new Act came into force, 

8.48-C proviso (1), cl. (2), does not protect him from 

being ejected by the landlord who has acquired that 

right under the old law. Jasona Kumar Roy 

OHOUDHURY v ABDUL RAHAMAN Cal. 930 
a s. 48-H. ‘Ses Evidence Act, 1872, s, 92 

933 

ss. 50, 18—Rent, meaning of—Rent fized 

partly in cash and partly paddy—Rent not to 

be altered—Tenancy at fixed rent—Transfer fee, 
amount of. 

' Rent may consist entirely of money or entirely of 
produce of some kind or partly of money and partly of 
produce. The term rent is not equivalent to money 
rent,” Where the rent is fixed in perpetuity at a 
certain sum incashanda certain amount of paddy 
and it is not’to be altered on any account, the tenancy 
is one for a ‘fixedyent in perpetuity and the transfer 
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fee will be only Re. 1. TordzzaL AHMED v,'MASALAT 
Kaan Cal, 484 
—_+—— $. 52. SER Bengal Tenancy Act, 1885, ae 

6 

—— s, 105—Suit for establishing nishkar rights 

—Prior ex parte decision of settlement ' officer 
under s. 105, regarding fair rent, if operates 
as res judicata— Constructive res judicata, if 

‘applicable to proceedings under s. 105—Civil 

` Procedure Code (Act-V ‘of +1908); s,'11. 

‘In a suit for éstablishing nishkar rights, the 
prior ex parte decision by the settlement ‘officer 
under s:105 astofairdnd equitable rent, does not 
operate’ as res judicata, The principle of construc- 
tive res ‘judicata ‘has no application to proceedings 
under s. 105. BuHABADEB CHATTERJEE vV, : HEMANTA 
Kumari DEBI Cal,172 
—— §.-171—‘Any' person ‘whose interests are 

‘affected’, meaning of—Purchaser of judgment- 
debtor's interest’ in Court auction in execution 
of rent decree—Whether entitled to benefit of s. 171, 
The expression “any person whose ‘interests have 
been affected by the sale in s. 171,'Bengal ‘Tenancy 

Act doesnot include the' ‘judgment-debtors or one 
of the judgment-debtors. Where in execution ‘of “a 
“rent decree against the judgment-debtor the:-right, 
title and interest of the judgment-debtor-are pur- 
‘hased in Court auction, the purchaseris the succes- 
sor-in-interest of one of the judgment-debtors ‘and is 
not entitled to the privileges of s. 171. KARTIOK 
'OHANDRA Manna v. NIBARAN CHANDRA GHO3H 


Cal. 945 
——— s; 188. Sze Bengal Tenancy Act, 1885, 
ss. 26-F, 26-0, 2€-E .279 


— s. 188— Applicability of s. 188 to suit for 
ejectment ` of under-raiyat whose term has expired. 
Section 188 does not govern a suit by - a landlord 

to eject the under-raiyat on the expiry‘of his term. 

Such an under-raiyat, being a trespasser, such a suit 

arises “under the general law and not under ‘the'Ben- 

‘gal Tenancy Act. Jasona Kumar Roy OHOWDHURY 

v. ABDUL RAHAMAN Cal, 930 

Bengal ‘Village Self-Government Act (V of 
1919), s. 7— ‘Ordinary residence’, -meaning of— 
Person not residing within Union except on 
Sundays and gazetted holidays—Right to be member 
of Union. 5 
“Ordinary residence” connotes either permanent or 

Usual’ abode; or, in other words, an abode where 

the pereon lives the greater part, “if not most of 

his time. A: man who lives six days out of seven 
in the week “beyond the limits: of the Union and 
lives within the Union only on Sundays and 
gazetted holidays cannot be said to be ordinarily 
residing with the Union and hence‘he is ‘not entitled 
to be amember of the Union and his election as 

President of the Union is illegal and ultra vires. 

DWIJABAR Das v. HARIPADA Biswas Cal 112 

— S, 7-—Person neither owner nor occupier of 
a building within Union but duly nominated 
manager of joint family — Assessment, legality of 
—Such person, ifa qualified voter. 

- Although a person who'is neither the owner nor 

the occupier of a building within the Union is not 

legally assessable, yet where heis duly nominated 
asthe manager of the joint family, the assessment 
on him is really an assessment on: his family 
and he is entitled to vote under s. 7, Fengal 

Village Self-Government Act. ` DWIJABAR DAS v. 

HARIPADA Biswas Cal. 112 

Betrothal contract—Breach of contract— Liability 
for damages—Right of aggrieved party to be com- 
pensated, | i 
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Breach of contract of betrothal gives rise to a 
cause of action to the party aggrieved to maintain 
a suit fordamages or compensation against the party 
who has broken it or has brought about the breach 
thereof. Itis doubtful if such a contract should be 
deemed to be binding, even for the purpose of award- 
ing damages for the breach thereof, between persons 
other than those who are betrothed to each other. 
Sanu v. Har Devi Lah, 913 
Bihar and Orissa Local Self-Government Act 

(th of 1885), s. 138— Civil action by aggrieved 

party — Maintainability — Jurisdiction of Civil 

Court to entertain election dispute cases— Suggestions 

for improving the position pointed out — Civil 

Procedure Code (Act V of 1908), s. 9— Specific Relief 
~ Act (I of 1877), s. 42. 

Where the Statute has created aright and liability 
and the Legislature has left to another authority the 
appointment ofanother tribunal to try such liability 
but the tribunal so contemplated has not been 
brought into existence, then the aggrieved party 
has a right to proceed in the ordinary Oivil Courts 
whose rights will be ousted only when the Legis- 
lature carries out its duty of appointing a special 
tribunal. 

Per Courtney-Terrell, C. J—The Local Government 
should consider tbe nature of the obligation cast 
upon them by s, 138 of the Bihar and Orissa 
Local Self-Government Act and appoint a tribunal 
and frame machinery for dealing with all possible 
disputes which may arise. The ultimate control by 
the Courts of the land might be secured by providing 
that the decisions on fact by such tribunal should be 
final, but that the tribunal might have the power and 
also might be directed by the High Oourt to statea 
case upon any question of law which might arise 
Acquiescence in the procedure by which a candidate 
who wishes to vindicate his rights,is bound to have 
recourse to the ordinary Civil Court, is fraught 
with possibilities of the greatest inconvenience. 

Per Wort, J.—From the tribunal (District Magis- 
trate) set up by the Local Government, the majority 
of election disputes are excluded and he has a 
mere residuary jurisdiction which in effect excludes 
the substance of those matters for the settlement of 
which the Legislature gave the rule making power to 
erect a tribunal, It wasnever the intention of the 
Legislature to set upatribunal with a limited juris- 
diction. The other possible construction of the rules 
is that the District Magistrate is not the tribunal for 
hearing election disputes other than disputes arising 
strictly under the rules and in the course of an 
election. 

When once it has been determined that the Civil 
Courts have jurisdiction, it is difficult to extricate 
oneself from the position of holding that the Oourt is 
entitled toadopt whatever procedure may be necessary 
to assist it in coming to the conclusionas to whether 
the rules have been complied with or not. Further- 
more, having adopted that procedure, having declared 
that in the events which have happened, the plaintiff 
-should have been declared elected, itremains merely 
a practical question as to whether the proper authority 
willrecognize the declaration that the successful 
partyin the action is the duly elected candidate. 
There is no circumstance in which the Oourt 
having jurisdiction to grant a declaration, the 
Government could not act upon that and issue a 
-notification that the successful party in the litigation 
was the successful candidate in the election. 

The subject has aright of action and Oivil Courts 
have jurisdiction under s. 8 Oivil Procedure Code, 
and s. 42, Specific Relief Act. 
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Bihar and Orlssa Local Self-Government Act— 
coneld. 

The Bihar and Orissa Local Self-Government Act, 
really imposes a duty on the executive and it is 
implied that a public body will carry out the duties 
indicated by the Legislature in order that the pur- 
pose of the Legislature may not be frustrated. 
LAOHMI CHAND SUOHANTI v. Ram PARTAP 

Pat, 805 (F. B.) 

s. 138 — District Board Electoral Rules 

framed under r. 68—‘Arising under these rules,’ 

meaning of — Election dispute — District Magis- 
trate’s authority—Limitations. 

Itis clearly contemplated both by the Legislature ` 
and by the Local Government that an election may 
be declared invalid, and the Legislature clearly con- 
templated that the Local Government would appoint 
an authority to decide all disputes relating to elec- 
tions, which ‘necessarily includes the decision upon 
petitions to have an election declared invalid for 
any reason such, for example, as that there has been 
material irregularity and such irregularity in the 
conduct of the election has materially affected the 
result thereof, or upon such general grounds as 
wholesale bribery or public disorder which prevent- 
ed the voters from exercising their franchise. But 
the Local Government seem to have taken a very 
narrow View of their obligations in the matter of 
appointing such an authority, or in framing rules 
for the conduct of its proceedings. 

The words ‘arising under these rules’ inr, 68 of 
the District Board Electoral Rules, framed under the 
Bibar and Orissa local Self-Government Act, are in 
themselves vague. If they have any meaning, it is 
that the District Magistrate's authority ia to be 
limited to deciding any dispute relating to the pro- 
cedure of the election save and except such disputes- 
as are to be decided by the Presiding Officer or the 
Returning Officer. LAOHMI CHAND SUOHANTI v Ram 
PARATAP i Pat. 805 (F. B.) 
Blhar and Orlssa Municipa! Act VII of 1922), 

s. 3 (9)—“Under one title” doesnot refer to number 

of persons by whom it is held. 

The words “under one title” in s. 3 (9), Bihar 
and Orissa Municipal Act, refer to the source from 
which the holdingis got, and not the circumstances 
under which it is held or the number of persons who 
held it and it can reasonably be said that the tenant and 
the landlord occupy side by side one holding under 
one title and the fact that in respect of ‘the bakasht 
lands he is not “entitled to recover rent’ makes no 
difference aa he is still theowner and may be treated 
as such HARIHAR PRASAD v. MUNICIPAL COMMISSIONERS, 
ARRAH Pat. 647 
---— $8.3 (18), 116—Permanent tenants having 

free right to transfer, if owners. 

The fixed rate raiyat can transfer and bequeath his 
holding in the same way as the holder of a permanent 
tenure, without the consent of his landlord ; but 
even so, he cannot be regarded as owner of the land 
held by him within the meaning ofthe Act. HARIHAR 
PRASAD v. MUNIOIPAL COMMISSIONERS, ARRAH Pat 647 

- s. 82 — Resolution imposing tax — Other 
à business transacted— Resolution, if valid. 

The resolution ina meeting to the effect that the 
Local Government be asked for sanctioning the 
imposition of a certain tax, complies with the 
provisions ofs 82 and the mere fact that other 
business was conducted st the meeting in no way 
impairs the validity of the resolution imposing the 
tax. HARIHAR PRASAD v, MUNIOIPAL COMMISSIONERS, 
ARRAB Pat. 647 

s. 116—Assessment by Commissioners—When 
can be set aside—Absence of evidence that Com- 
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missioners acted beyond powers—Presumption re- 

garding decision. 

In circumstances which would show that the Oom- 
missioners have acted ultravires an action would lie 
to set aside the assessment, but in the absence of 
evidence that the Uommissioners acted beyond their 
powera, their decision is proper and final. HARIHAR 


PRASAD v, MUNICIPAL CcMMISSIONERS, ARRAH 
Pat. 647 


Bombay Abkarl Act (V cf 1878), $. 43—Offence 
under ~Sentence „of imprisonment, propriety of— 
Enhancement of sentence on reference — Whether 
can be made—Ezercise of discretion by Court of 
competent jurisdiction — Interference — Criminal 
Procedure Code (Act V of 1898), s. 439. . 

The crime of surreptitiously importing dangerous 
drugs is one which must be put down with a strong 
hand and the proper sentence is one of imprisonment, 
But enhancement ofsentence is a serious proceed- 
. ing. The High Court does not ordinarily interfere 
when a substantial sentence has been passed by the 
trying Oourband is always slow to interfere unless 
the sentence passed is manifestly inadequate. As a 
rule where discretion has been exercised by a Court 
of competent jurisdiction which is not on the 
face of it arbitrary, the practice of the High Court is 
that as a revisional Court it would neither inquire 
into the reasons nor interfere with the exercise of 
such discretion, EMPEROR v. MUBARAK MIAN RAKHIO 


Sind 872 
Bombay Gambling Act (IV. of 1887), 
_ sS, 6, 7, 4— Warrant issued to Head Constable 


of Police ~Presumption under s.7, whether arises — 

Conviction under s. 4—Requirements of. 

The thing necessary to be proved for conviction 
under s, 4, Bombay Gambling Act, is that the owner 
or the keeper of the house was in some way or other 
deriving a profit from the use of the instruments of 
gaming or of the house. 

Where a Head Oonstable of Police who was ap- 
pointed to hold charge of a Police Station applies and 
gots a warrant under s. 6 of the Bombay Gambling 
Act, addressed to him under the denomination of 
“Officiating Sub-Inspector™, the warrant is defective 
and the presumption which might otherwise have 
arisen uaders, 7 cannot be drawn. ISMAIL VaRyo v, 
EMPEROR Sind 400 


Bombay Land Revenue Code (Act V of 1879), 
$121, Ser Civil Procedure Code, 1908, s, 11 60 

Bond — Instalment bond — Default clauses. SEE 
Limitation Act, 1908, Art, 132 438 

Burdenof proof—Both parties adducing evidence 
in support of their contentions —Burden of proof is 
of academic interest only. 

Discussion as to the burden of proof is of purely 
academic interest inacase where both sides have 
adduced evidence in support of their respective con- 
tentions. RUDRA PARTAB Narain SINGH V. GAJRAJ Kuar 

Oudh 977 
British Indian Act Applicability — Burden 
of proof as to applicability of the Act 
Where a party is described as residing ina parti- 
cular State or under a particular jurisdiction, and he 
desires to show that he is not a subject 
jurisdiction, the burden would bs on him to show 
that though resident ina Native State or elsewhere, 
he is infast a British Indian subject and that a 
British Indian Act is applicable to him. DINBAI 
Hormas v. RAMANSHAeJ AMASJI , Bom. 168 
Suit for money—Thumbmark on receipt 
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proved to be that of plaintiff —Onus of non-pay- 

ment is on plaintiff—Evidence led by parties— 

Court believing plaintiff's evidence — Question df 

onus is immaterial. 

Where in a suit for money, the thumb-mark on the 
receipt is proved to be that of the plaintiff, the 
onus of proof of non-payment shifts on to him. But 
when both parties have led evidence and both 
parties have entered the witness-box and the Oourt 
has believed the evidence of the plaintiff and dis- 
believed that of the defendant, it is not important on 
whom the onus lay to begin with. RAMJI LAL v. DEBI 
SAHAI Lah. 240 
Burma Gambling Act (I of 1899), ss, 6, 5— 

Money seized from the spectators at cock-fight—- 

Legality of—Money, if “ instrument of gaming ` 

within the meaning of 8. 3 (3). 

The Police have no power under s. 5 of the Act 
to seize or the Magistrate to confiscate the money 
seized on the spectators of the cock-fight or even on 
a person alleged to have taken an active part, The 
only provision for this isin the case of a common 
gambling house entered in accordance with the pro- 
visions ofs. 6.of the Act. Moreover, money except 
coins actually used for gaming is not included in 
the definition of “ instruments of gaming " ins, 3(3) 
of the Act. Po NYUN v. EMPEROR Rang. 242 
————-§.10 (c)—Presence at cock-fight, if aiding 

and abetting. 

Mere presence at a cock-fight without. aiding and 
abetting it by gestures, words or other form of 
aclive encouragement ofthe fight is not punishable 
unders. 10 (c), Burma Gambling Act. Po NYUN 4. 
EMPEROR Rang. 242 
Burmese Buddhist Law—Divorce—Husband per- 

sistently accusing wife of adultery but unable to 

prove it—Wife assaulted for declining to give up 
visiting her parents—Cruelty—Right of wife to 
obtain divorce, 

16 is perverse for a husband to persist through- 
out in accusing his wife of adultery which he cannot 
prove and it is perverse on his part to assault 
his wife because she declined to give up visiting her 
parents’ house simply to placate his unjustified sus 
picions, Such conduct on the part of the husband 
entitles the wife to insist on divorce as it constitutes 
cruelty in which there is anelement of perversity. 
Maung On Kyaw v, MA Hra MU Rang. 483 
Guardian, if can dispose of or encumber 

the property of minor. 

The Burmese Buddhist Law doesnot recognize 
guardians of the property of minorsand a de facto 
or natural guardian of aBurmese Buddhist minor 
cannot validly dispose of, or encumber inany way 
the property of his ward. Ma Pu v. K. R. V.E. K. 
Firm Rang. 1079 
Inheritance—Manukye Book X, s. 28—Scope 

of—Brother's claim to estate of pre-deceased sister 

— Limitation Act (IX of 1908), Sch. I, Art, 123. 

The provisions contained in s. 28, Book X of the 
Manukye are not to be extended by analogy or other- 








wise tocases which are not brought within tha 
ambit of the section. 
A, a Burmese Buddhist accepteda sum of money 


from his mother in full satisfaction of his claim in 
the estate of his deceased father. His sister had pre- 
deceased him and A died and later on his mother died. 
A and his mother were living separately. After A's 
death his widowclaimed his share of the inheritance 
in the estate of his pre-deceased sister: 

Held, (4) that Art. 123, Limitation Act, did not 
apply as that Article applies only in the case ofa suit 
against an executor or administrator or some person 
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legally charged with the duty of distributing the 
estate. 

(tt) that s. 22, Book X of the Manukye did not 
apply as A was living separately from his mother; 

_ (tit) that A having been an heir of his predeceased. 
sister his widow was entitled to inherit hig share Ma 
Pwa THIN v. U Nyo Rang. 768 

—— Payin property—Debdt of wife before mar- 
riage—Wife's payin, if liable to attachment. 

The payin property belonging to the wife isliable 
to attachmentin execution of a decree which is 
obtained against her fora debt which she had con- 
tracted before the marriage. U Mauna Noe, 
OHETTIAR Erry Rang. 506 

Payin property — Husband and wife—In- 

terest of, ° i 

The interest „between husband and wife in 
payın property is two-thirds for the party bringing 
the payin and one-third for the party who did not 
bring it. U Mauna Nae», Onerriar Firm 

Payi biG = Rang. 506 

— ~~ Payin property— Quaere: Payin property o 

husband, if liable for wife’s ente-nniptial debts i 

Quære.—Whether the payin property of the hus- 
band is liable to attachment in execution of a decree 
obtained against the wife for a debt she had con- 
tracted before the marriage. U Maune NGE v. 
OHETTIAR FIRrRM Rang. 506 

—— Succession—Step-children exclude step-grand 
children}. 

Under Burmese Buddhist Law the nearer always 





~- 





excludes the more remote. Conse uent] step- 
children exclude step-grandchildren, 7 Ma Tin Ev. 
Ma SEIN Mya Raug, 71 


Calcutta High Court Rules and Orders (Ori- 
ginal Side), Chap, XIV, r.1. Sere Practice 73 
— Chap XXII, r. 3. Ser Practice 73 
G. P, Tenancy Act (lof 1920), s. 6 (5)—Proceed- 
ings behind the back of mortgagee — Holding, if 

aja Aan from mortgage debt, , 

“An absolute occupancy tenant cannot dis ose o: 
his holding behind the back of his tonigas Ae 
possibly in collusion with hig landlord, so as to 
convert a secured debt into an unsecured debt and 
perhaps leave his creditor with no remedy, Sub-s, (5) 
ofe, 6, O P. Tenancy Act, applies when an applica- 
tion is made to a revenue officer to fix the value of 
any rightin an absolute occupancy holding which 
isalready mortgaged. On such an application Ke 
must fix the value of the rightas if it were not mort 
gaged, and, if the landlord is then put in possession 
the mortgage debt becomes‘a charge on the purchase 
money in exoneration of the land, 

But when the proceedings are behind the back of 
the mortgagee and he is given no opportunity to 
contest the value put on the holding by the landlord 
or to take steps to see that the deposit made by the 
landlord is not withdrawn so as to beno longer avail- 
able to him, there are no proceedings under sub-s, 15) 
of s. 6, and the holding does not become exonerated 
from the mortgage claim, GANESHRAO v. MADHORAO 

: Nag. 214 
S. 65—Remission ù i 
PETC under, if applies to sub- 

Remission under s. 65, O. P. Tenancy Ac i 

to sub-tenants also. HAZARILAL v. a ee 


CHAND Nag. 521 
88. 83, 65 — Remission of isubrent by 


Government for a particular year—Subtenant, if 
acquires right to hold land rent-free, ee 
`. If by virtue ofthe Government notification the 
sub-rent for a particular year was remitted, then the 
gub-tenant who had at first the right toholdit on 





Fios4 
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payment ofa certain rent, acquired the right to hold 
it for that year without any rent at all. The expla- 
nation tos. 83, O. P. Tenancy Act makes no distinc- 
tion between concessions granted by landlords and 
those granted bythe Government and binding on the 
landlords, HAZARILAL v. SINGHAI KHUBOHAND 

: Nag. 521 


Charitable and Religious Trusts Act-(X:V of 
1920), S. 3—Public trust or endowment — Essen- 
tials of. 

To constitute a valid public trust or endowment 
there must be proofof a grant with the intention 
that the profits should be utilised for the services 
of the idol, and that the members of the family of 
the founder had not treated the property as their 
own personal property, the income of°which could 
be applied fortheir own personal benefit. Har 
Saroop v. BHAGWAN DIN Oudh 861 

ss. 3, 5— Order under `s. 5 by District Judge 

—Whether bars regular suit to establish title. 

Anorder passed by the District Judge unders.5 
of the Act'does not debar the opposing party from 
filing a regular suit afterwards to establish his title, 
HAIDARALI GULAMALI v, Quram MoBIUDDIN 

Bom. 781 


ss. 3, 5—Petition under s. 3—Claim adverse 
to trust—Claim, if ousts jurisdiction of Court. 

It is not the intention of s. 5 (6), Charitable and 
Religious Trusts Act, that the moment a claim adverse 
to the trust is advanced, the jurisdiction of the 
Court should be ousted. If a person claims to hold 
adversely tothe trust, it isopen to him to take 
advantage of the concession given to him by s. 5, 
sub-s. (3),and to get the question determined by a 
regular suit. If he does not claim this concession, or 
if, having claimed it,he does not avail himself of 
it, the Court must decide for itself whether a trust 
exists. Butthe Court is precluded from trying or 
determining any question -of title between the peti- 
tioner and the party claiming adversely to the 
trust, HAIDARALI GULAMALI v. QULAM MOHIUDDIN 

Bom. 781- 


-— 3,5. See MadrasHindu Religious Endow- 








ment Act, 192/ . 1052 >- 
— S. 5— Question of title—Jurisdiction of 
$ District Judge ` to decide—Decision of District 


Judge under s. 5—Whether bars regular suit. 

As there is no express provision in Act XIV of 
1920, making the decision of the District J udge 
under r. 5 of the Act final and conclusive, thatdeci- 
sion will not debar the party that iso unsuccessful 
before him from filing a declaratory suit challenging 
the correctness of his orderin a regular suit and 
it is for the party who seeksto pust the jurisdic- 
tion of the Civil Court to establish that contention 
of his. Har Saroop v. BHAGWAN DIN Oudh 861 


Chota Nagpur Tenancy Act (VI of 1908), s. 64 
(3)—LHjectment suit by landlord—Suit based 
on disputed title—Defendant neither a tenant nor 
resident ~ Civil Court, if has jurisdiction. 

Where a landlord brings an action which is based 
on his title which is disputed and attempts to eject a 
person who is neither a tenant nor resident of the 
village, the Civil Court has jurisdiction. ABDUL Aziz 
T, LIBO LOHAR Pat. 22 
City of Bombay Municipal Act (lll of 1888), 

8.4. Sge Government of India Act, 1915,8. 30 

947 

8, 4—Primary education—Duty of, on 

Municipality, e 3 

The effect of s.,4, City of Bombay Municipal Act, 
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is that the whole duty ın respect of primary educa- 
tion is imposed upon the Municipality. The School 
Oommittees who manage schools only as nominees of 
Municipalities are not responsible for it. MUNICI- 
PAL CORPORATION, BOMBAY v. SECRETARY OF STATE 
Bom. 947 
—~ — $, 69. . See Government of India Act, 1915, 

s. 30 947 
Civilii Procedure Code (Act V of 1908), s. 9, Szz 

Bihar and Orissa Local Self-Government Act, 1°85, 

s. 138 805F B 
——— 8, 9—Expressly barred in s. 9, meaning of. 

The words “ expressly barred" in s. 9 ofthe Code 
of Civil Procedure means. barred by any enactment 
for thetime being in force. Har SAROOP v. BHAGWAN 

DIN Oudh 861 
ss 9,92—Infringement of legal right— 

Cause of astion disclosed—Duty of Civil Court to 

entertain suit. 

The general rule of law is that where a legal 
right exists and its infringement is alleged, a cause 
of action is disclosed and unless there isa bar to 
the entertainment of sucha suit, the ordinary Civil 
‘Courts are bound to entertain it. Har SAROOP v. 


Buacwan Din Oudh 861 
s, 11. 

Sze Bengal Tenancy Act, 1835, s. 105 172 

Ser Civil Procedure Code, 1908, s 115 110 

Sze Security Bond 974 


s.11—Cross- suits—Common issue—A ppeal 
against one decree alone—Decision in the other, 
whether operate as res judicata. 

Where the same question was in issue inan 
original petition and in an original suit before 
the Subordinate Judge and both cases were tried 
together and decided onthe same evidence and an 
appeal against the order made on the original 
petition was, dismissed on the ground that the 
question at issue in the appeal was decided in 
the original suit and that decision had not been 
appealed against: 

Held, that the. doctrine of res judicata had no 
application asthe very object of the appealin sub- 
stance, if not in form, was to get rid of the decree 
which was pleaded as a bar. LAKSHMI AMMAL V. 
OrrictaL REGEIVER, 'TINNEVELLY Mad, 114 (b) 

s. 11—Issue between parties in proper suit 
in competent Court, tried—Issue, if can be tried 
in another suit between them. 

When a material issue has been tried and deter- 
mined between the same parties, in a proper suit 
and in a competent Court as to the status cf one 
of them, relative to the other, it cannot be again 
tried in another suit between them. HEMRAJ 
“HARNAMDAS v, HARGOLAL Sind-894 
——s. 11—Res judicata—Issues different— 

Parties different—Second suit, if barred. 

Where the first suit did not give any definite 
finding on the question of title, and the judgment 
was very vague and it was not proved that the 
plaintiffs in the second suit were parties to the first 
suit: 

Held, that the second suit 
of title was atissue, was not barred by res judicata. 
Ram Durr SINGH v. Monammap NAZIR KEAN 

Oudh 180 
~s, 11—Res judicata—Ownership of wall 
disputed—Previous decision based on  title— 

Subsequent decision of Survey Officer in favour 

of the other party—Previous suit, if a bar 

to another suit based ontitle—Decision of Survey 
. Officer, if conclusive and if has effect of setting 
s 
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where a question , 


aside the judgment in, the previous suit—Bombay 

Land Revenue Act (V of 1879), s. 121. 

The defendant pulled downthe wall separating 
his and the plaintifi's (who was his neigh- 
bour) house, and built a new one. In 1923 in 
a suit against the defendant the plaintiff claimed 
that he wasthe owner ofthe old wall and the 
defendant in re-building it, had appropriated a 
strip of land belonging to the plaintiff, by lessen- 
ing its thickness. Mandatory injunction directing 
the defendant to pull’. down and re-build the wall 
of the original thickness on the original place, and 
also the possession of the strip of land, were 
prayed for. In a previous suit between the parties, 
which was decided in 1913, the ownership of the wall 
was declared to be in the plaintiff. In revisional survey 
of 1917, the boundary line included the wall within the 
defendant's plot The lower Courts held in favour 
of the plaintiff and the matter as res judicata. 
The decree was reversed on second appeal when 
it was held that the, Court which had decided the 
question had no jurisdiction to do it, as the 


“question which related to the boundary, should 


have been referred tothe Oollector and the present 
suit was not, therefore, res judicata. It was also 
held that the decision of the Survey Officer was 


- conclusive evidence andthe plaintiff could not suc- 


ceed On appeal under Letters Patent: 

Held, that the subsequent decision ofthe Survey 
Officer in 1917 with regard to boundary could not 
have theeffect of setting aside the judgment of 1913, 
in which the ownership of the wall was decided 
in favour of the plaintiff. The question of title 
was, therefore, barred by res judicata, Mota 
RAGHUNATH V. SIDHRAM ANNAJI Bom. 60 

$.11—Wheres. 11 is applicable, it must 
be applied in its entirety. ; 

In circumstances to which the provisions of 
s. ll, Oivil Procedure Code, are applicable, the 
provisions of s. J1, must be applied in their 
entirety, they must not be modified so as to allow 
of the application of other principles of res judicata. 
Heuras HARNAMDAS V. HARGOPAL Sind 894 
——— s. 11, Expl. IV— Res judicata—Matter which 

might and ought to have been made a ground of 

attack—Suit for possession by widow as donee 

—Dismissal of suit—Subsequent suit for partition 

among heirs—Claim by widow for her share— 

Whether barred. 

The sons ofa deceased Muhammadan mortgaged 
certain properties which had belonged to their father, 
treating them as their own. The mortgagee obtain- 
ed a decree, brought the properties to sale and pur- 
chased them himself. The widow of the deceased 
Muhummadan instituted a suit for possession against 
the mortgagee alleging that the properties bad been 
gifted to her by her husband, but the suit was dis- 
missed. The daughters subsequently instituted a 
suit for partition and in this suit the widow claimed 
a share as heir of her husband + ; 

Held, that the widow's right to a share in the 
properties as an heir of her husband was a matter 
which she might and ought to have made a ground 
of attack in her former suit and her claim toa share 
was, therefore, berred by res judicata. 

If a matter could have been set up as & ground 
of attack in the former suit and if its introduction 
into that suit was necessary for a complete and final 
decision of the right claimed by the plaintiff therein, 
it will be deemed to be a matter which ought to have 
been madea ground of attack in that suit, unless 
the matters in that andthe subsequent suit are so 
dissimilar that their union might lead ta confusion. 
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The test of evidence is 
EMANI VENKATARAMAYYA v. 


not a satisfactory test. 
LALBIBI SAHEBA 

Mad. 1049 

s. 11, Expl.IV—Suit for actual proprietary 

possession of land—Defendant claiming some kind 

of interest in it—Whether must put forward his 

claim as defence—Omission to do so—Subsequent 

claim—Whether barred. 

Whena suit is for actual proprietary possession 
of land and the defendant to the suit claims some 
kind of interest in that land, he must put forward 
his claim as a defence to the suit, and unless he 

“does so, any subsequent claim made by him must 
be deemed to be barred by Explanation IV to a. 11 of 
the Code of Civil Procedure. Gnisa v. WAHAJUDDIN 

Oudh 426 


s. 11, O. t, r.10—Order striking off party's 
name from the list of defendants—No appeal— 
Plaintiff filing suit for same relief against party 
—Maintainability of. 

An order striking out a person’s name from 
the list of defendants isin effect an order dismiss- 
ing the suit as against him. Oonsequently, the dis- 
missal of the suit as against him is final unless and 

„until it is sel aside by way of appeal, before the 
dismissal becomes final. MaPu v. K.R. V. E. K, 
Firm Rang. 1079 

= 5. 16. SeEB Arbitration Act, 1699, s. 2 

135 (b) 

= S. 21—Court concluding that it has jurisdic- 

tton—Absence of assertion in, plaint, if ousis 
jurisdiction, 

. _ Although as a general proposition it may be said 
that the question of jurisdiction is to be determined 
by. the allegations inthe plaint, it cannot be said, 
after the Court onan investigation of the case comes 
to theconclusion thst it has jurisdiction, that there 
was no jurisdiction inthe Court merely because of 
the absence of an assertion in the plaint. Kanouan 
TELI v. Moca Manton Pat. 906 


-—— SS. 21, 24, 0. XXI, r. 6—Execution sale— 





Transfer of local jurisdiction after decree—Sale 
by Court to which decree was transferred by 
District Judge for execution—Validity of— 


Omission to take objection as to want of terri- 

torial jurisdiction before sale, effect of. 

The principle laid down in s. 21, Civil Procedure 
Code that objections as to want of territorial juris- 
diction should be taken at the earliest opportunity, 
and-if not so taken, will be deemed to have been 
waived, applies alsoto execution proceedings even 
though the section is not in terms applicable to such 
proceedings. 

At the time of a final decree passed in a mortgage 
suit for the sale of items A, Band O, all these items 
were within the jurisdiction of the Mayavaram Sub- 
Oourt. Subsequent changes in territorial jurisdic- 
tion resulted in item O falling within the jurisdic- 
tion of the Negapatam Sub-Court and items A and 
B within that of the Sub-Court of Tiruvarur. All 
the items were sold by the Negapatam Sub-Court, 
` It also appeared that the decree had been transferred 

fromthe Mayavaram Sub-Court to the District 
Court of East. Tanjore for execution and: that the 
latter had transferred the execution petition to the 
Negapatam Sub-Court. No objections were raised at 
the time of sale: 
Held, that the judgment-debtors must be deemed 
: to have waived the objection asto want of territorial 
jurisdiction and the sale of the items was not invalid, 
Aysa Boavi AMMAL v. NAGARATHNA MUDALIAR 
Mad, 891, 
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———~ 5,23. Sre Arbitration Act, 1£99, s. 2 
6 135 (b) 

—-=—— sS. 24. Sue Civil Procedure Code, 1938, s. 21 
891 

S. 24—Judge having expressed opinion im 

another case on point in dispute—Whether a 

good ground for transfer. R 

Where it is alleged that the Judge has already 
expressed, in another case, his opinion on the point 
awaiting adjudication, a good ground for transfer is 
made out Paro v. Cunasa SINGA Lah, 696 (a) 
—— 8.35 Ser Costs 71 
— S, 47. See Civil Procedure Code, 1908, 
s. 100 776 
S.47—Exzecution of decree against estate of 

the insured—Policy attached—Widow claiming it 

as her property—Applicability of s. 47. 

& Where the widow of the insured claimed the in- 
sured policy as her own property and not as forming 
part of the estate of her husband and objected to the 
attachment of the policy of insurance: ar 

Held, that the case was not removed from the 
operation of s. 47, Civil Procedure Code. DINBAI 
HorMagsI MIRAPURWALA v, BAMANSHA J AMASJI 

Bom. 168 
s. 47—“ Parties to suit in s. 47. 

The phrase “ parties to the suit ” in s. 47, Civil Pro- 
cedure Code, refers to parties who were opposed to 
each other in the suit. It hasno reference to any 
dispute between two of the representatives of a 
deceased decree-holder. AMIRAN v. KANIZ AISHA 


Pat 776 
—— 8. 47, O. XXI, r. 58—Decree against 
assets of deceased person in son's hands— 

Attachment—Claim by son that attached property 

belongs to him, whether falls within s.  47— 

Nattukottat Chettis—Custom—Maral’ deposit of 

money in husband’s name on marriage, whether 

enures for wife and children—Trust—Amount 
deposited, whether liable for husband's debts. 

At thetime of the marriage of a Nattukottai 
Chetti, his maternal uncls at the instance of the 
bride’s father, deposited a certain sum of money in 
his (the bridgroom’s) name in a Bank. After the 
death of the husband a decree was passed for an 
amount due by him against his assets in the hands 
of his son. The sonclaimed that the amount de- 
posited belonged to him and his mother according 
to the custom prevailing among Nattukottai Chetties. 
His claim wasrejected and he preferred an ap- 
peal : 
~ Held, (i) thet the question fell within the pur- 
view of 8.47, Civil Procedure Code, and the appeal 
was maintainable 

(iz) that deposits of this nature are made amongst 
Nattukottai Chetties with the object of making what 
may be called a marriage settlement at the time of 
the marriage with the object of providing a fund for 
the wife and children that may be born toher, and 
in view of this usage the deposit wasin the nature 
of a trust fund held by the husband for the benefit 
of the wife and children and the amount was not, there- 
fore, attachable in execution of the decree, 
MOTHURAMAN CHETTI v, PERIANNAN CHETTIAR 

Mad. 293 

—— 58.47,0.XXI,r. 90—Application to set 

aside sale—Court, if can consider question as to 
whether decree has been partly satisfied. 

In an application to set aside a sale on the ground 
ofmaterial irregularity, the Court should confine 
tself to that question and should not consider as to 
whether the.decree is partly satisfied. That point can 
be raised only by aseparate apptication under 6, 47, 

á . 
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Civil Procedure Code. BHURBNRSAWARI -PRASAD SINGH 

v, HARIHAR Prasad SINGH Pat. 1014 

—ss. 47, 145—Surety—Order directing 
execution agninst—Appealability of. : 

Under s. 145, Civil Procedure Code, any person 
who has become liable as surety and against whom 
a decres may be executed, shall be deemed for the 
purposes of appeal to be a party within the mean- 
ing of 5.47, An order directing execution to proceed 
against the surety is, therefore, appealable under 
8, 47, by the surety. CaIMNA Pau v. KALA SINGH 

Lah, 693 

—$.48—Apyzlication for executton— Prayer 

for precept—Issue of precept after twelve years 
while application is pending—Legality of. 

Where in an application for execution a prayer is 
made that a precept be sent to another Court with 
regard tosome money which was due to the judg- 
ment-debtor from another person within twelve 
years of date of decree and remains pending till 
after expiry of the twelve years,the precept can be 
‘issued even after the expiry of the period if the 
application is still pending. GANESH Das v. VISHAN 
Das Lah, 685 
— ss, 51, 60,0, XXI, rr. 53, 64—Attach- 

ment and sale of preliminary decree for partition 

—Legality—Madras Civil Rules of Practice, r. 178, 

whether ultra vires— Consent of  decree-holder 

—Judgment-debior's right to object. 

Having regard to r.178 of the Madras Oivil Rules 
of Practice, in the Madras Presidency, a preliminary 
decree for partition cannot be sold in execution ofa 
money decree, and even though the holder of such 
a decree doea not object to its attachment and sale, 
yet it is open tothe judgment-debtor to object to 
its sale on this ground before the-sale is held. 











Rule 178 of the Madras Civil Rules of Practice is -- 


not invalid in view of 8.51 of the Oivil Procedure 
Code of 1908, which empowers the High Oourt to 
„prescribe conditions and limitations as to methods of 
execution, SINGANAMALA VENKATASWAMI ~v. PESE 
VENKATARAMANA Rao Mad, 789 
s.52—Creditor of ancestor, whether has a 

lien on assets of ancestor—Heir disposing of 
assets to those having notice -Creditor's right to 
follow, if lost—Heir adjudged insolvent—Creditor's 
right, tf revived— Insolvency of legal representa- 
live—Personal decree under s. 52, Civil Procedure 

Code, if necessary, before roof of his liability 

for debts of deceased. : 

The creditors of the ancestor havea general lien 
upon the assets of the ancestor’s estate for the-pay- 
ment of their debts and can follow such assets into 
the hands of the heire, but it does not follow that the 
creditors can follow such assets into 
other persons, If the heir has disposed of his ances- 
tor's property to other persons, who took the property 
without notice of the creditors’ claims, then the 
creditors’ right to follow the property islost. That 
right cannot be revived to them by the fact 
that the heir has been adjudicated insolvent, and 
that his transfers of the property inherited by him 
have been set aside under the- provisions of the 
bankruptcy law so that it becomes available for 
distribution among his creditors, 

Bankruptcy is essentially a proceeding in personam, 
and only the personal debts due by the insolvent can 
be proved therein. Until there is a personal decree 
under s. 52, Oivil Procedure Code, a decree against 
a person as the legal representative of another 
does not make him liable to adjudication under 
the Frovincial Insolvency Act. No doubt it is 
true that the legal representative of a deceased 


the hands of © 
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person is -liabla for the debts of the deceased 
to the extent to which property of the deceased 
has come into his hands, but before any such 
liability can be proved in the insolvency of 
such legal representative, it must first be crystallis- 
ed into a personal liability in accordance with the 
proper procedure which is laid down in s. 5?, Civil” 
Procedure Code. P. A. A. ONETTYAR Firm v. T. R. 
M. Cuerryar FIRM - i Eang. 558 
s. 55 (3). Sxe Civil Procedure Code, Hos 

427 


s. 59 
——— 58, 59, 55 (3) (4)—S. 59, if controlled 
by s. 55 (3) and (4)—Judgment-debtor suffering 
from serious. illness—Duty of Court to release him. 
The provisions of s. 59 of the Civil -Procedure Code 
are self contained and are not controlled by the pro- 
visions of s 55 (3) and (4) and are based on purely 
humanitarian grounds Jfa judgment-debtor is 
suffering from serious illness, Courts of. Justice 
would be well advised in ordering his re- 


-lease so as to escape the moral responsibility if any- 


thing happens to himin the event of his being sent 


.to jail, MUHAMMAD SADIQ v. CHUNI Lan Lah. 427 
——- s. 60. Ses Civil Procedure Oode, 1908, 
8. 51 789 


--—_— s. 64. Sre Civil Procedure Code, 1908, 


O. XX1, rr. 46 (2), 53 (6) 795 
s. 64—Letting out of land during attach- 

ment on nominal rent, whether ' contrary to attach- 

ment `. ` 

Letting out of Jands while under attachment even 
for a nominal rent bya landlord is “contrary to 
attachment” within the meaning of s. 64, Civil Pro- 
cedure Oode. NATHU Lan v. DAL ORAND 757 
——— 8. 64, Expl., 3. 73, and sub-r. (3) added to 

s. 54 by Allahabad High Court—Claim for „rateable 

distribution — Attachment crder — Attachment 

released before sale by satisfaction of first decree- 
holder by mortgage of -property—Benefit of s. €4 

(Expl.) to the unsatisfied decree-holder— Effect 

of sub-r. (3) added to s. 54 by Allahabad High 

Court. 

On a construction of the.Explanation to s. 64 of 
the Code of Civil Procedure, the person claiming 
rateable distribution of assets cannot get the 
benefit of it unless ke. has himself got an at- 


-tachment on the. assets from which he seeks to 


benefit. The mere fact that he has filed an 
objection asking to share in the distribution is 
net sufficient. But where the decree-holder had 
claimed rateable distribution, and in the meanwhile 
the attachment had been raised by the satisfaction 
of the decree ofthe other attaching decree-holder 
by mortgaging ths attached property, then he can 
have the benefit of s. 54, sub-r. (3) which has 
been added by the Allahabad High Court, 
Under this sub-rule the effect of the order 
passed by the Court thatthe property be attached 
is that it shallbe deemed that there had been 
an attachment of the property in suit from the 
very date of the order, So by virtue of this 
sub-rule the decres-holder shall be entitled to 


the benefit of s. 61, Civil Procedure Code. 
Basu Rax v. Katoo Mat-Bisutsyar Prasap 

f All. 364 

—— 8, 73. Se Civil. Procedure Code, 1908, 

O. XXXIV, 1.6 770 


s. 73—Court, if can inquire into validity 

of decree, when acting under s.. 73. 

In acting under s. 73, Oivil Procedure Code, the 
Court. acts in an administrative capacity. It will 
not, in dealing with a matter in its administrative 
capacity, enquire-intothe validity of any decree and 
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any order to thateffect will be entirely without juris- 
diction, ANNAPURNA DEBI Vv. ASHUTOSH DEO OBATWAL 
Pat, 422 

ss 73, 63—Aitachment by one creditor 

before preliminary decree in administration suit — 

` Creditor, if gets priority over other creditors— 

S. 73, if must be read subject to s, 63, 

A creditor who has obtained an attachment on the 
property of the judgment-debtor before the passing 
ofa preliminary decree inan administration suit, 
stands on the same footing as other creditors and is 
not entitled toany property. 

Attachments by the High Court and.the Small 
Cause Courts stand on the same footing. The fact 
that the Small Court decree has not been transferred 
to the High Court where the execution is pending 
is of no consequence, In other words, s. 73, Civil 
Procedure Gode, should be read subject -to 5. 63 
thereof. Gourgoran Dz SARKAR V. KAMALKALIKA DATTA 





Cal. 69, 

- s. 80. See U. P. Municipalites Act, 1916, 5.12. 
. 817 

——s 92. Ses Civil Procedure Code, 1908, 
8.9 861 


s. 92, provisions of, tf imperative. 

. The provisions of s. 92 of the Code of Oivil Proce- 
dure are imperative, and the consent in writing of 
the Advocate-General or the Legal Remembrancer 
as the case may be, has to be secured as a prerequisite 
and a sine qua non before the plaintifis can file a suit 
under this section “ofthe Code. Har Saroop v. 
Buaewan DIN Oudh 861 
——— s 92,if confined to admitted trusts— 

Muhammadan Law—Waki — Declaration of— 

Essentials for—Wakf of mosque—Dedication, if 
„can be infefred from long user—Prayer offered and 

uras held at tomb of saint—Presumption. 

The provisions of s. 92 are not confined to the 
case of admitted trusts. Ina suit under that section 
the Court can inquireinto and determine the nature 
ofthe institution, if there is a dispute. It can 
decide whether the property in suit is a wakf. The 
only doubt would be as to whether a declaration 
that the property is wakf is binding on persons other 
than the parties to the suit. 

To create a valid wakf there must be a declaration 
‘of dedication which should be made contemporane- 
ously with the act of dedication. The wakif must 
divest himself of the ownership of the property. 
Physical delivery is not essential, but such possession 
as is possible must be given. 

But there are special rulesin the case of mosques 
dedicated as wakfs. When oncea building has been 
set apart as a. mosque it is enough to make it wakf if 





-public prayers are once said there with the permission 


oftheowner. But thougha declaration of dedication 
and completion by some act giving practical effect 
to it are essential, it is not always necessary that 
there should be any direct evidence of these things. 
Dedication may be inferredfrom long user as wakf 


“property. 


Where for a number of years prayers were offered 
by the public in a mosque close by a tomb of aMuham+ 
madan gaint, and an annual uras attended by Muham- 
madans of Momin sect had been regularly held, the 
mosque and the tomb must be presum d to have 
been duly dedicated and to have become wakf by 
user and this presumption might fairly be extended 
to other buildings and lands enciosed within the 


- compound wall which might be regarded as appurte- 


nant to the tomb. Samp Maser HUSAIN v, HAJI ALI- 
MAHOMAD JALSLUDIN | Bom. 50 
~ S, 92—Sanction for suit under — Collector 


(1984 
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previously declining it— Sanction, if can be given 

after further consideration 

‘The law requires that the Collector should sanction 
the filing of the suit under s 92, Civil Procedure 
Code, The fact that at one time he was not satisfied 
as to the propriety of giving sanction is immaterial, 
It is quite open to him to change his mind on further 
consideration. SAID Maune HUSAIN v. ALIMABOMED 
J ALALUDIN Bom, 50. 
8 92—Who.can sue—Persons of locality 

using mosque, if persons interested. 

The residents of the locality in which a religious 
institution is situated and for whichit was originally 
founded, and the personsauthorised by law to use 
it and the worshippers of the mosque are the persons 
interested as required by s. 92, Oivil Procedure Code. 
AHMAD SEAH MUBARAK SHAN V. ATTA Kuan Pesh. 323 
———— s. 96. Sze Civil Procedure Code, 1908, 

O. XLIII, r. 1 (a) ; 241 (b) 
——— §.100-—Interference in second appeal with 

finding of fact, when to be made, Sze Practice. 

597° 

$.100—District Judge passing decree in 

appeal—Decree open to second appeal—Main- 

tainability of appeal in case District Judge had no 
jurisdiction. 

Where a District Judge entertained an appeal, in 
spite of the fact that he had no jurisdiction todo 
it, and passed a decree from which a second appeal 
was open tothe High Court: 

Held, that the second appeal was not incompe- 
tent. RAGHUNATH RAM v. SIRTAT All. 115 

s. 100—Findings of fact, when can be 
reversed in s2cond appeal. 

Findings of fact would ordinarily bind the High 
Court im second appeal; butithas power to revers 
them if they appear to be based on reasoning 
which is manifestly wrong. Natsu Lat v. DAL 
CHAND All. 757 
—— §.100—Finding that there is accord and 

satisfaction—If a finding of fact. 

A finding that there is full accord and satisfaction, 
js one of fact andit must beaccepted in second 








appeal.  MAKHANLAL LOLARAM v. PANCHAMLAL 
SHEOPRASAD : Nag. 398 
——— s, 100 —Genuineness of signature, if a ques- 
tion of fact, See Practice 597 


s. 100— Finding as to whether money is 
received as loan or deposit—if a finding of fact. 
It is no doubt true that the legal effect of proved 

facts isa question of law, but, a decision of a 
question of fact based on consideration of the facts 
proved and admitted cannot be said to be a decision 
regarding the legal effect of facts proved and admit- 
ted, The finding that the money was received as a 
loan isa finding of fact and cannot be challenged 
in second appeal. Yaprvsa Lap v. Narayansa Lap 
Nag. 319 (b) 

ss. 100, 47, O. XXI,r. 90—Application 
merely to set asidesale on account of irregularities 

—Second appeal, if lies. 

No second appeal lies from an application merely 
to set aside a sale on account of irregularities, even 
though the application is headed under s,47 and 
O. XXI,r.90, Civil Procedure Oode. AMIRAN v, 
Kani AISHA E Pat. 776 

8. 109 (c)~ Certificate of fitness—When to 
be granted—Conditions. 

In deciding whether a certificate of fitness 
for appeal to the Privy Council should be granted 
in a case governed by s. 109, Oivil Procedure 
Code, it is not enough to find that tha, order 
sought to be appealed against invobves a substantial 

4 
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question of law. One of the tests usually applied 
to determine the fitness is to see “whether the point 
involved is of great public or private importance. 
Another consideration which the Court must keep in 
view in granting the certificate is that the litiga- 
tion is not made oppressively expensive and the 
elucidation of the real issues in the case by a trial 
of the suit is not unduly postponed or delayed. 
NRISINGHA Onaran Nanpy¥ v, RAJNITI Prasap SINGH 
Pat. 301 
———- s, 109 (c)—Applicability of—Appeal to 

Privy Council—Special cases. 

Section 109 (e), Oivil Procedure Code, is intended 
to meet special cases such as those in which 
the point in dispute is not measurable by money, 
though it may be of great public or private import- 
ance. The clause applies to cases “in which it is 
impossible to define in money value the exact charac- 
ter of the dispute as for example, those relating to 
religious rights and ceremonies, to caste and family 
rights, or such matters as the reduction of the capital 
of companies as well as questions of wide public 
importance in which the subject-matter in dispute 
cannot be reduced intoactual.terms of money.” The 
section does not apply in cases not satisfying the 
conditions so laid down. HAvELI SHAN v., KALAYAN 
SINGH Lal, 684 
-~ 8.115, Sze Civil Procedure Code, 1908, 

686 


8.151 
—— 5, 115. Sze Civil Procedure Code, 1908, 

Sch. I, para. 1 397 
——— 8, 115-—Court of Appeal passing order 

inconsistent with previous order which has become 

final —Interference in revision, 

Where the Appellate Court hears an appeal from 
an order later in point of time, the Court has no 
jurisdiction to set aside a previous order which 
had become final on not being appealed against, 
The Appellate Court cannot also pass an order 
inconsistent with the previous order, If such an 
order is passed, it can be reversed in revision as 
being passed without jurisdiction. CBIMNA RAM v. 
KALA SINGE Lah, 693 

s.115—Criminal Procedure Code (Act V 
of 1898}, s 416— Order by Munsif that party in 
cwil suit should be prosecuted—Appeal— Judge 
finding that materials on record do not justify 
prosecution and setting aside order—Judge, if 
acting in exercise of jurisdiction—Revision— 

Interference, propriety of. 

Where in an appeal from anorder passed under 
B. 476, Criminal Procedure Code, the Judge came 
to the conclusion that the materials on the record 
did not justify the hupe that prosecution would end 
in the conviction of the defendant in a civil suit, 
and set aside the order of tha trial Court: 

Held, that as the Judge came to the conclusion 
as he did, he was perfectly correct in setting 
aside the order and refusing to sanction the pro- 
secution, and that he did not, therefore, act without 
jurisdiction or irregularity inthe exercise of his 
jurisdiction and there was no ground for interfer- 
ence in revision ; 

Held, also that it was wrong to saythat where 
the Appellate Court finds thata prosecution is bound 
to fail, it must nevertheless allow the prosecu- 
tion to proceed merely because there was justifica- 
tion for an enquiry into the matter by the trial 
Court, ALI Nagi v. Bagripu o All. 34 
S, 115—High Court, if can revise order where 

parties have their own remedy. 

The High Court dees not revise the orders of the 
Subordinate Courts in matters in which the parties 
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have remedies within their own hands. BHUNESHWARI 
Prasap Sineu v. HARIHAR Prasan Sinca Pat.1014 
Ss, 115—Interlocutory order—Order as io 
quantum of court-fee—Hevision, if lies—Order 
deciding that suit falisin a particular category 

—Refusal to entertain suit until higher duty 18 

paid—Order, if revisable. 

In a case of a mere matter of valuation, where the 
Judge or other authority applies his mind to the 
question of valuation and ultimately comes toa 
decision he having exercised his jurisdiction, no 
appeal will lie against the quantum of stamp duty 
which he directs shail be payable. But in a case 
in which the questionisas to the particular category 
into which the suit falls, that isto say, whether the, 
duty is payable upon the suit as belonging to a 
particular class or whether another duty is payable 
as belonging to another class, the officer will give 
a decision upon this matter quite irrespective of the 
question of the quantum of the duty payablein the 
particular case and, if he decides that the case falls 
into a class other than that contended for by the 
applicant and therefore is liable to payment of an 
amount which is larger than that which the plaintiff 
contends for, and refusesto entertain the suit until 
the higher duty is paid, it amounts toa refusal to 
exercise jurisdiction upon legal grounds and there- 
fore it isa matter properly to be reviewed in revision- 
al proceedings. Ram BHUSAN Das v. Bacau Rar 

~- Pat. 10083 
——— 8.115—Liability of guardian—Fatent of 

—Order varying question of extent of liability— 

Setting aside of, in revision—Guardians and 

Wards Act (VIII of 1890}. 

A guardian appointed by Court is not liable from 
the dateof the order appointing him as guardian, 
Where the order regarding the extent of his liability 
is varied, the order is liable tobe set aside in revie 
PAL Sinag v, DRIRTA SINGH 


sion. Lah. 691 (a) 
s.115—Lower Court not referring to deed 
of grant, the principal evidence—Reliance on’ 


other evidence—Material irregularity—Revision, 

Where the lower Court has disregarded and not 
referred to the original deed of grant which 
was the principal evidence in support of the 
grant but has relied upon statements mada 
by certain members of the family in subsequent 
documents in connection with it, the procedure 
amounts toan illegality or irregularity which will 
justify the High Court in interfering with it in 
revision under s. 115, Civil Procedure Ccde, and 
the fact that there may be other remedies open to the 
petitioners is not in itself sufficient reason for refusing 
to exercise the powers vested in the High Court 
by s. 115 of the Code, ifthe necessity for the exercise 
of such powers is clearly established, HAIDARALI 
QULAMALI v. GULAM MOHI-UD-DIN Bom. 781 
—--— S, 115—0rder amending plaint—Revision, if 

lies against the order. 

An order allowing an amendment of the plaint is 
only one of the numerous orders that must be passed 
by a Judge hearing a case before he concludes a suit by 
passing adecree, itcannot be said in respect of 
every order that may be passed that it concludes a 
definite stage in the case, Consequently, no appli- 

°cation for revision lies against an order amending a 
plaint. M. SUNDAR LAL v. RAZIA BEGAM Al. 886 
——— S. 115—Order of trial Judge that the 

award cannot stand, if open to revision. . 

The question whether the award is» bad on the face 
of it or whether there is misconduct on the part of 
the arbitrators is entirely a question for the trial 
Judge and his order cannot be disurbed unlesg 
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facts are gone into and the High Court comes 
to a finding upon those facts. The High 
Qoart bas no jurisdiction to adopt that course. 
Besides an order of the trial Court of this character, 
viz., that the award cannot stand, is not open to revi- 
sion under s. 115, Civil Procedure Code, for the reason 
that it is nota case which had been decided, but is in 
the nature of an interlocutory order preceding the 


hearing of the case itself. Ganaa BHAGAT v. Sakai . 


Rau Pat. 309 
—— — 8. 115—Order refusing to allow applicant 

to sueas pauper—Revision —Competency of, 

Where an application for permission to sue as 
pauper is made, no suit comes into existence until 
the application for leave to sue as: a pauper has been 
accepted and the petition registered as a plaint 
The result of the dismissal of the application is that 
no suit comes to be iastituted and the only 
matter before the Court is the proceeding for 
the determination of the question of pauperism. The 
result of the dismissal of the application isto putan 
end to this proceeding. In the circumstances, these 
proceedings themselves constitute a case and the 
order ofthe Oourt rejecting the application con- 
stitutes a complete decision of the case so far as 
that Court is concerned. Consequently an ap- 
plication for revision is maintainable against an order 
refusing to allow the applicant tosueas pauper. 
Asa Ram v. GENDA Oudh 417 


s. 115—Suit involving several issues— 

Refusal to try question of jurisdiction as preli- 

minary issue—Interference im revision—Practice 

— Question of jurisdiction to be decided first. 

Ta a suit involving several questions both of law 
and fact, issues relating to the jurisdiction of the 
Gourt to try the suit should be decided as preliminary 
points before entering upon the trial of the other 
issues, and if the trial Court refuses to go into the 
question of jurisdiction before proceeding to hear 
the suit on the merits, tbis may amount to an irregula- 
rity justifying interference by the High Court in 
revision, ANNAMALAI OHBTTIAR V. SOLAIYAPPA OHETTIAR 





Mad, 369 
` s. 115, O. IX, r., 9—Appeal against 
s order admitting an application under iX, 


r. 9, if lies 


Although an order under r, 9 of O. IX, Civil 


Procedure Code, rejecting an application, (in a case 
- open to appeal', for an order to set aside the dis- 
missal of a suit is open to appeal under O. XLII, r. 1 
(c), Civil Procedure Code, an order allowing such an 
application is not open to appeal. lt is clearly the 
policy of the Code that orders allowing such applica- 
tions should be sparingly interfered with 
AMBESH SINGH v, Ras KUMARI Oudh 110 


——— ss. 115, 1%, O. IX, r, 9— Case dismissed for 
default—Application for restoration wnaccom- 
panied by vakalatnama, dismissed—Appeal against 
—~Meanwhile another application for restoration 
filed—Dismissal of it—Appeal against— Appeal 
against first, dismissed and that against second altow- 
ed—Res judicata—Few minutes’ delay of Counsel of 
pardanashin plaintiff, if suficient cause for dis- 
missal for default. - f 
A suitofthe plaintif who was a, pardanashin 

woman was dismissed for default, When the case was 

called, her“pairokar” went to call her Counsel who 
was late by some minutes. On arrival, the Counsel 

e found the suit dismissed for default, On the next day 


- vakalatnama was made under O 


[1934 
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an application which was not accompained by fresh 
JA, r.9, Civil 
Procedure Code for the restoration of the suit, but 
on August 8, 1932, that application was dismissed. 
An appeal against the order of dismissal-was in- 
stituted on September 10,1932, and in the meantime 
on August 11, 1932, another application had been 
made-under O. IX, r. 9. That application was dis- 
missed on September 7, 1933, and a separate appeal 
against that order of dismissal was instituted on- 
September 16,1932; The two appeals were decided 
by the Additional Subordinate Judge on January 31, 
1933. He dismissed the appeal against the order of 
dismissal of August 8, 1932, but allowed the appeal 
from the orderof dismissal of September 7, 1932. 
Against the order allowing this latter appeal, the 
defendants made an application in revision: 


Held, that since the lower Appellate Oourt did not 
consider the first application on the merits, but 
dismissed the appeal against the order dismissind 
it on the ground thatit was technically unauthorised, 
the decision in respect of the first application did 
not operate as res judicata, 


Held, also that there was sufficient reason for the 
fact that the plaintiff's Counsel did not instantly 
appear when the case was called, Equity was on 
the side of the plaintiff, who, asa “pardunashin” lady, 
was dependent upon the sufficient discharge of their 
duties by her “pairokar" and her Oounsel. 

AMRESH SINGH v, Rag KUMARI Oudh 110 


s. 115, O. 14, r. 13, O. XLVII, r, 1—Notice of 
hearing not issued to one defendant—Absence of 
defendant on that date—Ex parte decree—Effect of 
— Erroneous decision on question of law— Material 
irregularity — Jurisdiction not lost due to erroneous 
decision on a question of law, 

Where the Court passed an order that the absent 
defendants be summoned for a date and that the 
parties should appear beforea certain Judge on that 
date, and defendant No, 1 not appearing on that 
day, the case was ordered to be proceeded with 
ex parte against himand it appeared that no notice 
was sent to him of the hearing of the date fixed: 

Held, that the decision was at the most an erroneous 
decision ona question of law and that it could not be 
said that in arriving at this decision the trial Court 
exercised a jurisdiction not vested in it by law or 
acted illegally or with material irregularity in the 
exercise of its jurisdiction. The trial Court had the 
jurisdiction to decide whether any irregularities were 
committed and, if so, whether those irregularities 
amounted to an error apparent on the face of the 
record. Even if this point has been wrongly decided 
it cannot be said that the lower Court has assumed 
jurisdiction which it did not possess. The juris- 
diction ofthe Court to adjudicate upon the alleged 
irregularities had been complete throughout, and it 
cannot be said to have been lost on account of an 
erroneous decision ona question oflaw. 

Quere :—Whether it iss competent to the Court 
to accept an application for review even though 
the limitation for presentation of an application 
under O. IX, r. 13, had expired. Patrau Das v. 
Higa SINGH Lah. 620 


s. 115, Sch. Il, cl, 15—Decree’ passed in 
accordance with award—Revision, if lies against 
it, 

No appeal or revision lies against a decree passed 
in accordance with the award mede by an arbitrator. 
Rur NARAIN v. NAWDRANI Oudk 9Q. 
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—~——— 5, 144. Sen Agra Tenancy Act, 1926, 8. 19 
663 


s. 144—Seope of— Right of winning land- 
holder to have lands restored free from all encum- 
brances. 

Section 144, Civil Procedure Code, makes it im- 
perative, where a decree passed by the Court of first 
instance is reversed on appeal, thatthe Court should 
place the winning party inthe position which he or 
she would have occupied but for such decree Ths 
winning party is entitled to have his lands restored 
to him free from all encumbrances, including any 
tenancy that might have been created in the mean- 
time by the party who was successful in the first 
Court but eventually was found to have no title to 
the land. Restitution under s. 144 can be claimed 
not only against the opposite party, but also his 
representatives or persons deriving title from him. 
SUKHAN SINGH v. Uma SHANKAR MISIR All, 663 

$. 151. Sss Court Fees Act, 1870, s. 13 

215 


s.151—Presence of witness during examina- 
tion of prior witness—Inherent. power of Court to 
order that such witness should not be heard—Evidence 

Act (I of 1872), s. 13. 

The presence of a witness during the examination 
of the previous witness may well be termed as 
abuse of the process of the Oourt and, therefore, 
under s. 151, Civil Procedure Code, the Court ‘has 
inherent power to prevent that abuse, The Court is, 
therefore, authorised to make an order that that 
witness should not be heard. Latuaniv Besar Ram 
OHAUDHARI All. 30 


$.151—Two separate suits—One for pos- 
session and the other for mesne profits—Suiis not 
consolidated but evidence of one treated as evidence 
in other—Possession and mesne profits decreed in 
first swit—Other suit dismissed—Defendant appeal- 
ing against first—Held, mesne profits could not 
be granied—Plaintiff applying to set aside decree 
in second suit--Court’s power under s. 151, Civil 

Procedure Code—Question of limitation—Limita- 

tion Act (IX of 1903), Sch. I, Art. 181. 

Order XX, r. 3, Civil Procedure Code, is not ex- 
haustive and it is the duty of a Court to invoke its 
inherent powers to correct errors that have led to 
injustice through no fault of a party and to do that 
real and substantial justice for the administration of 
which alone it exists. 

Plaintiff filed two suits one for the possession of 
certain property and the other forthe mesne profits 
of that property. It was agreed that the evidence 
recorded in one should be read a3 evidence in the 
other, bat the suits were not consolidated. The 
Judge passed a decree in the plaintiff's favour in 
which he gave the plaintiff not only the possession 
that he had asked for but also mesne profits, and on 
the same day he wrote what is entitled a judgment 
-in the other suit stating that, as the plaintiff's claim 
for mesne profits had been decreed in the first suit 
this suit had become superfluous and was accord- 
ingly dismissed. A decree then was drawn up in those 
terms. The defendant appealed against the decree 
inthe firat suit. His appeal was dismissed in the 
Court of the District Judge, but in second appeal 
it was held that the plaintiff could not begiven a 
decree for mesne profits ina suit in which he claimed 
possession only, and that part of the decree awarding 
him mesne profits wasaccordingly struck out, Then 
the plaintiff applied to the-Oourt o& first instance to 
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set aside the decree in the second suit and to proceed 
with the hearing: . 
Held, that the Court had power under s, 151, Oiyil 
Procedure Code, to set aside the decree. 
Held, also thatthe plaintiff had no right to apply 
until the decision of the Appellate Court from which 
date the time began to run, Narayan SHALIGRAM v. 


MITHARAM Nag 211 


——— 5,151, 0. XXI, rr. 100, 103—Power of 
Court to act under s,151—Hxtent of —Alternative 
remedy open to aggrieved party—Action under 
s. 151 is not justifiable. 


When the Oivil Procedure Oode provides an 
alternative remedy, the Oourt has no jurisdiction 
to act under s. 151, Oivil Procedure Oode. 

Where a case under O. XXT, r. 100, Civil Pro~ 
cedure Code, isallowed by the party starting it, to be 
dismissed in default, the case will not bə restored 
under s. 151 as the party has a direct remedy by 
way of regular suit under O, KAT, r.103. Suxnomoy 


Biswas v. Asta KHATUN Cal, 24 
——_—- s. 151, 0. XXIII, r.3—S. 151, when to be 
resorted to. 


Section 151 of the Civil Procedure Code isa section 
to be resorted to only when no other section of the 
Code is available. A matter of compromise 
should therefore be considered under O. XXIII, r. 3, 


and not unders. 151. Sugo SINGH v. Rascir SINGH 
| Pat, 288 


—+————. ss. 151, 115—Case where 0. XXI, r. 29, and 
0. XLI, r. 6 (2) are not applicable—Inherent powers 
to order stay of execution by putting unsuccessful 
claimant to terms. 


g Order XLI, r. 6 (2), Civil Procedure Code, 
refers to the original decree from which an 
appeal is pending and in O. XXI, r. 29 it 
may not be the original litigation in which a 
suit or appeal is pending; but it must be a case 
between thejudgment-debtor and the decree-holder. 
In acase which does not come under any of these, 
and in the absence of any provisions in the Uode, 
the only jurisdiction that the Judge can have would 
be under inherent powers. Where, therefore, a 
claimant, after succeeding under O. XXI, r. 58, fails 
in an action brought by the decree-holder to estab- 
lish his right to sell the property in suit, the Court 
cannot order stay of execution either under O. XXI, 
r. 29 or O. KLl,r, 6(2) but can order stay only 


in its inherent jurisdiction, and the Oourt acts - 


without jurisdiction, if in such a case stay is ordered 
without putting the unsuccessful claimant to 


terms. BAZA'AT AHMAD v, ALI HUSSAIN Pat, 686 
—— 0.1,r. 8. Ser Civil Procedure Gode, 1908, 
O. XXI, r. 63 555 


——— 0.1, r. 9—Interest of person not joined dis- 
tinct from interests of parties—Duty of Court. 
When the interest of the person not madea party 

to the suit is distinct from the interests of the persons 

who are parties to the suit, there is no justification 
for not dealing with the matter in controversy so far 
as the rights and interests of the parties actually 

before the Gourt are concerned, ZABAISHI BEGAM v. 

Nazır-uD-DIN KHAN Al, 1008 


—— 0. |, r, 9—Non-joinder of necessary party— 
Effect of. i 
The non-joinder of a necessary party cannot by 


na Nyah 
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` itself be a ground for dismissing the suit and the 


Court is bound to adjudicate on the rights of the 
parties actually before it,’ But the Court will refrain 


from passing a decree which will be ineffective and . 


` infructuous. This exception does not apply to 
cases in which nothwithstanding the fact that some 

' of the persons interested in the subject-matter of the 
` suit are not parties to the suit, the Court is in a 
position to pass a decree which is capable of exe- 
cution and cannot be rendered nugatory at the 
‘instance of persons not made parties to the suit. 
` ZaBalsHI Bream v. Nazrr-up-Din Kuan All, 1008 


O. I, r. 9——Suit by Muhammadan co-heir 
for possession of his share—Omission to implead 
one co-heir—Suit, if liable to dismissal. 

. Where one of the heirs ‘of a deceased Muhammadan 
. who is not in actual possession of the share to which 
he is entitled, institutes a suit against his co-heirs 

for possession of his share and omits to implead one 
. of the co-heirs,, the suit should not be dismissed on 
_ the ground of ` omission to implead, inasmuch as 

thé interest acquired by the heirs of a` deceased 


. Muhammadan in his property are always definite, . 
distinct and ascertainéd and the Court is, therefore, . 
- MAQBUL AHMAD v, Fatma BIBI 


din a position to pass a decree which is capable of 
„execution and cannot be rendered nugatory at the 
_instance of the heir who has not been impleaded 
and whose. interest ‘remains’ unaffected by the 
‘decree. ZABAISHI Braam v., Nazir-up-Din KHAN ` 

; T > All. 1008 
++ O. I,r.10, Ses Civil Procedure Code, 1908, 
oe (BTL es S A 1079 


——— O.I, r. 10 (2)—Discretionary powers of 
trial Court—Whether can add party at late stage 
in interest of justice. 


< Ina suit by A against mortgagors on a mortgage f 


‘bond, alleging himself to be the son of the original 
“deceased mortgagee, the defendants raised, ata very 
late stage, the plea that A’ was not the son of the 
: original mortgagee and when this plea would almost 
have succeeded, he requested the Court to join as 
co-plaintiff the widow of the original mortgagee. 
, The application was allowed and the defendants went 
. İn revision ; _ . f 

Held, that the Court was vested with wide discre- 
tion under sub-r. 2 of O. J, r. 10, Civil Procedure 
Code and that where ithad acted in aid of justice to 
prevent the suit being defeated upon a more or less 
.technical ground, the High Court would not interfere, 
KANTIMOHAN v. RAMBALLABH Das Pat. 778 (b) 


‘———— O.§£ll, r. 2, before amendment of 
1929. Sex Civil Procedure Code, 1908, before 
amendment of 1929, O. XXXIV, rr.7, 8, 10 921 

— 0.H, r. 2. See Transfer of Property Act, 
1882, s. 98 i 494 


——— O. |, r. 2— Cause of action, meaning of— 
Plaintiff's claim not having acted as’ manager 
or agent of defendant—Alternative relief based on 

“having acted as manager—Previous suit based 
solely on this ground—Second suit, to what extent 
barred. : 

The cause of action of a suit has no relation what- 
ever tothe defence which may be set up by the defend- 
ant, nor does it depend on the character of the 
relief prayed for by the plaintiff. - It refers entirely 
to the grounds set forth in the plaint as the 
cause of action, or,” in other words, to the media 
upon which the plaintiff asks ‚the Court to arrive 
at a conclusion inthis}[favour, E 7 

e 


es 
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“which he can claim against the same 


[934 
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The ground of the plaintifi's action was the 
liability of the defendant to contribute towards 
the expenses of a Privy Council appeal and the 
costs paid to the opposite party and had no 


reference to the plaintiff having acted as the 
manager to the defendant. Jn a previous case, 
the ground on which the plaintiff had claimed 


rendition of accounts, was that inthé discharge of 
his duties as manager or agent he spent certain 
sums of money for his principals and was, 
therefore, entitled to recover them from the 
latter: . ` 
Held, that in the second case the plaintiff did 
not allege and it was not necessary for him to 
allege that he acted as manager or agent on 
behalf of the defendant and hence the two grounds of 
claim were wholly different. But as there was 
no difference, between the ground cn which 
the previous suit was based and the plaintiff's 
allegation in para, 3 of the plaint in the second 
suit, where he alleged that he managed the affairs of 
the defendant and had to pay costs of Privy Council 
appeal, the second suit, so far as it was based on the 
alternative ground contained in para 3 of-the plaint, 
was barred by O II,r. 2, Civil Procedure Code. M. 
All. 199 


——— 0, Il, r. 2, before amendment of 1929, 
— 0. II,r. 2, object of. 
The object of O. II, r. 2, Civil Procedure Code, is the 


7 prevention of the splitting up of one cause of. action 


and not to compel the plaintiff to seek all the remedies 
defendants 
on account. of several causes of action in oneand the 
same suit. CHANDU LAL v. BHARAT Since All. 921 


— O. II, O, XXXIII, r. 1——Vakalat for leare 
to sue as puuper—Fresh vakalat for conducting suit, 
whether necessary. 

Where a vakalat is given to a Pleader in cornec- 
tion with a petition for leave to sueas a pauper, it 
must, when the petition becomes converted into a 
suit on leave being granted, be considered.to have 
become avakalat given forthe purpcse of conduct- 
ing the suit unless the vakalatis distinctly confined 
to the pauper petition alone, and a fresh vakalat 
need not be given to the Pleader to conduct the 
suit., GONNAMMAL v, COIMBATORE MAHAJANA BANK, 
Lrp, Mad, 132 





O. Il, rr. 4, 5—Presumption under r., 5— 
Nature of—Notice on Pleader—Presumption of 
communication to client, when arises, 4 
Under O. 11], r. 5, Civil Procedure Code, there 
is a presumption that notice which was served on 
the Pleader is communicated to the client. The only 
method by which a Pleader can avoid his duty of 
communicating notices served upon him is to file a 
document in writing under O, JIJ, r, 4, sub-cl. (2) of 
the Code showing that his authority is determined. 
Otherwise the irrebuttable presumption under r. 5 
arises. JUGAL KISHORE ACHARYYA v KAPIL OEANDRA 
ACHARYYA Pat. 589 (a) 


O. IV, r. 1—Judge temporarily absent—No 


arrangements for receiving plainis—Plaint received 
by Naib-Shertff having no authority to receive it— 
Plaint time-barred when placed before Judge though 
in time when filed—Court, if to be deemed closed 
in absence of Judge—Period, if to be excluded— 
Limitation Act (IX of 1908), s. 4. 
The Subordinate Judge of S uged to sit for a week 
eyery month at L, During his absence at L, the 
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plaintif presented his plaint at S which was accepted 
by the Naib-Sheriff of the Court., Though in time 
when presented, the suit had become time-barred 
when it was placed before the Subordinate Judge on 
his returnfrom L. There were no arrangements for 
receiving plaints at S during the absence of the Sub- 
ordinate Judge; - : 

Held, that though the plaint was not properly 
presented, as the Naib Sheriff was not. authorised to 
receive plaints under O, IV, r.1, Civil Procedure 
Code, the Court at S must be deemed to have been 
closed during the absence ofthe Subordinate Judge 
at S and that under 5,4, Limitation Act, the period 
during which the Court was closed had to be deduct- 
ed in computing the period of limitation and the suit 
was, therefore, in time, Nur MOHAMMAD Vv. GHULAMAN 

Lah, 618 
O.V,r. 20—Service on defendant under 

0. V, r. 20, by misrepresentation—Service, if due 

service. 

When the order for substituted service was made, 
it was misrepresented to the Court thatthe defend- 
ants had been residing at particular place for sometime 
past and it was on such representation that the Court 
‘was induced tohold that the substituted service 
was properly effected : 





Held, thatthe service under O.V, r. 20, Oivil 
Procedure Code, was not due service KEDAR MULL 
AGARWALLA V. WAZIFUNNESSA Cal. 830 





O. VI, r. 4—Fraud—Allegations of—Omis- 
sion to set forth particulars of conspiracy leading 
tofraud—Effect of—Contravention of provisions 
of O. VI, r. 4, if constituted. ` ` 
With regard to fraud, itis wellsettled that general 

allegations, however strong may be the words in 

‘which they are stated, are nsufficient even to amount 

to an averment of fraud of which any Court ought 

to take notice.” But where the transactions speak 
for themselves and furnish internal proof of a well 
thought-out design, the plaintiff's omission to ‘set 
forth the particulars and details ofthe conspiracy 
by which he had been fraudulently deprived of the 
property does not constitute a contravention of the 
provisions of O, VI, r. 4, Civil Procedure Code. 

‘GAJENDRA SHAH V. SHANKAR BAKHSH SINGH Oudh 468 

s O. VI, r. 17—Amendment of prayer and 
not of cause of action—Relief being one which plaint- 
iff is entitled to claim—Defendant not deprived of 
any dejenee—Amendment should be allowed 
In certain cases it is permissible to allow a 

plaintiff without amending his cause of action to 
amend his prayer for relief when it is a relief 
which he is entitled to claim. 

. Where the plaintiff merely wished to rely ona 

legal plea of which he was not aware and the 
defendant would not be deprived of any defence 
which he might have put forward before the 
amendment nor had any new method been 
opened to him by the plaintiff's delay and the de- 
` fendant’s contention was only that he should be 
allowed to take advantage of an oversight on the 
part of the plaintiffand his Advocate: 
Held, that amendment prayed for 

lowed. Daw Mya v U Po Mya Rang. 125 

—_——— O. VII, 7.1. Ser Court-fees 799 

—— O. VIII, r. 5— Mere denial of knowledge of 
mortgage—Netther specific denial nor refusal to 
admit specifically—Effect of—Implied admission, 
af can be inferred. 

A deniai of knowledge of afact is not a denial of 
the fact, nor is it even putting the fact in issue. It 
merely moans that the defendant denies that he has 


any knowledge of if, but any man ‘can, of course, 





should be al- 
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admit a fact of which he has no personal know- 
ledge. . sh 
Where ‘a defendant to a mortgage suit does neither 
deny specifically nor‘refuse to admitspecifically the 
mortgage, but merely denies knowledge of the mort- 
gage, such procedure is neither a specific denial of 
the mortgage nora statement that’ the statement is 
not admitted Therefore, under O. VIII, r. 5, Civil 
Procedure Code, it must be held against such de- 
fendant that’ he has by implication admitted the 
mortgage in favour of the mortgagee. CHETTYAR 
Freu v. Ku Lu Doke 5 Rang. 395 
——— oO. Vill, r 6, O XXII, r. 1—Plaintif 
instituting a suit—Counter-claim by defendant— 
Plaintiff withdrawing suit—Counter-claim, if can 
_ be proceeded with as a suit. 
` Wherein.a suit bya plaintiff, the defendant made 
a counter-claim, and the Court decided to hear the two 
together butthe plaintiff withdrew his suit with 
liberty to bring afresh one : < N 
Held, that the, counter-claim could be continued as 





a plaint and_proceeded on its merits. MoIDeEN BABA 
v OHETTYAR Firm Rang. 552 
- O. IK, r. 9. Á 
Sez Civil Procedure Code, 1908, s. 115 110 
Sze Minor ` : 163 


O 1X,r. 13. Sze Civil Procedure Code, 
"1908, 8. 115. , 620 
———— 0. IX, r. 13, O. V, r. 20—Substituted service 

on defendant—Defendant, if precluded from 

showing that there was no service. g 

Even though substituted service may be con- 
sidered as personal service on the defendants under 
the provisions of O. V, r. 20 and cl, (2), Civil Proce- 
dure Code, this carinot preclude the defendants from 
afterwards showing that in fact there had been no 
service on them at all and that the order for substi- 
tuted service was procured on misrepresentation of 
facts. KEDAR MULL AGARWALLA v. WAZIFUNNESSA 

f ' : Cal 830 
O. X, r. 1—Defendants confessing judgment 

—Joint statement of defendants — Sufficiency of— 
“ Decree—Appeal, if lies.  - : 

Under O X, r, 1, Civil Procedure Oode, where the 
defendants admit the claim against them, it is the 
duty of the Court to question them whether they 
“admitted or denied the allegations in the plaint, and 
when they admit the same, the Court has. no option 
but to pass adecree. No appeal lies from sucha 
decree. | f 

“There isno provision of Jaw showing that when 
all the defendants confessed judgment, a joint, state- 
ment of all of them could not be recorded ina civil 
case. Kausut RAM v HAKIM ALI Lah. 622 
————O. XIII, r. 2—Judge, tf ‘can hold account 

books forged on unsupported allegation of creditors. 

Whether the account books are fabricated or not 
is a question to be determined by the Judge, . but 
he cannot makeastatement that they are forged 
only upon the ‘unsupported allegations of. the credi- 
tors. It is the duty of the Judge to see that the 
account-books are produced at the first possible 
‘moment. And if he waives this ` production, it is 
illogical for him eventually to decide that the debtors 
should not be allowed to support their case by the 
production of these books. Firm HARDAYAN Dass & 








J MALL v. JAGARNATH MARWARI Pat. 655 
ae O XXI, r. 6. Sze Civil Procedure Code, 
1908, s. 2] ` NAH 891 

— XXI, r. 8—“Competent jurisdiction 





whether refers to territorial jurisdiction, = |. 
Per Jackson, J.—The words‘competent jurisdiction 
in O. XXI, r, 8, Civil Procedure Oode; do notnecea~ 
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sarily refer to territorial jurisdiction, but mean ‘com- 
petent to sell in execution,’ Ayisa BEEVI AMMAL v. 
NAGARATHNA MUDALIAR Mad. 891 

O.XXIi,r.11. Sez Limitation Act, 1998, 

Seh. 1, Art 182 36 
~ 0. XXI, r. 15 -Joint decree on condition of 

payment— Some decree-holders applying’ for 
execution of their share on depositing proportionate 
amount — Others withdrawing, not agreeing never 
to execute in future—Defect of partial deposit, if 
cured. 

Where a joint decree is obtained for possession of 
immovable property on condition of payment and one 
of the decree-holders apply for execution as regards 
his share only, on payment of his proportionate 
amount, the others in the meantime withdrawing 
their applications, but not undertaking never to 
execute in future, the defect of partial deposit of 
amount is not remedied. AHMAD ALI v. FATIMA 
SULTANA . Pesh. 443 
——— 0. XXI, r.15—-O. XXI,r. 15, if refers to 

decree passed in favour of one person only. 

Rule 15, O. KAT, refers to a decree which has been 
passed jointly in favour of more than one plaintif. 
t does not apply where the decree is passed in favour 
of one person only AMIRAN v. Kaniz AtsHa Pat 776 
- O. XXI, r. 16. Sze Limitation Act, 3908, 
Sch. I, Art. 182 987 
. —O, XXI, r. 16—Decretal rights transferred— 

Name of transferor not substituted in records— 

Original decree-holder, if can still execute. 

The original decree-holder_ can even after the 
“transfer of his decretal rights, execute the decree 
untilthe name of the transferor is substituted in 
the records, AHMAD ALI v. FATIMA SULTANA 

` Pesh. 443 
————— 0O. XXI, r. 16 (proviso)—Notice, if necessary 
in case of transfer by operation of law. 

A transfer by operation of law is notan assign- 
ment and no notice is necessary under tho proviso 
to O. XXI, r. 16. AMIRAN v. KANIZ Arsma Pat. 776 
O. XXI, r. 17—Application though defective 

admitted — Amendment application to remedy 

defect allowed beyond limitation—Effect of. 

The Court, not noticing the defect admitted an 
erecution application and afterwards allowed ap- 
plication to get if amended though ihe period of 
limitation was over ; 

Held, that the amendment was effective from the 
date of admission of the application. AHMAD ALI 
v. FATIMA SULTANA Pesh. 443 
O. XXI, r. 18—A assigning his decree against 

B to C—O applying for ezecution—B’s deeree 

against A for a larger amount pending—B, if 

entitled to set off as against C. 

A assigned his decree against B to C on August 12, 
1930, On April 27, 1931, C applied for execution, 
B had obtained, prior to A's decree, a decree for a 
larger amount against A, and the execution of that 
decree was commenced on July 18, 1930, and the 
sale took place on December 15, 1930, On an ap- 
plication made on June 14, 1931, the sale was set 
aside on August 26, 1931. The second sale took place on 
April 18, 1932. In execution of the decree assigned 
to Can objection under s, 47, Civil Procedure Code 
was taken by B on July 11, 1931, that as a cross- 
decree for a larger sum was pending against A, C's 
decree should not be executed ; 

Held, that at the time when the objection under 
s. 47 was filed, there was an application to set aside 
the sale and before this objection was disposed of 
the sale had been set aside and, therefore, the exe- 
cution case against A was pending simultaneously 
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with execution against C. In these circumstances 
the conditions requisite for the application of 
O. XXJ, r. 18, were present in the case, there being 
two decrees pending for execution in the same Court 
at the same time. Under the circumstances B was 
entitled to setoff. IMADUL Hug v. Mont Mosan Basu 

Cal. 889 
——— 0. XXI, r. 19, rr. 132, 133, 139 added by 

Allahabad High Court—Conjoint effect of the 

rules—Order of payment passed against garnishee— 

Effect of—Right of parties to recover from each 

other, 

The conjoint effect of rr. 19, 132, 133 and 139 of 
O. XXI, Civil Procedure Code (as added by the 
Allebahad High Court) is that if the garnishee is 
ordered to payacertain sum of money to the decree- 
holder, such orderis a deeree, which virtually be- 
comes part and parcel ofthe original decree passed 
in the suit. It cannot be baid that the two 
decrees are decreesin separate sults, because the 
order against the garnishee, which ex hypothesi 
amounts toa decree, bas been passed in execution 
proceedings inthe same suit. When an order of 
payment is passed againet a garnishee, such order 
supplements the decree passed in the original suit- 
It cannot be contended, in these circumstances, that 
r.19 does not apply for the reason that“ the par- 
ties " are not entitled to recover sums of money from 
each other under the decree sought to be execut- 
ed. JANGLI Das v. Lat BEHARI All, 96 
——— 0 XXI, r. 34— Mortgage suit—Deeree ordering 

payment in instalments—If a preliminary decree 

under O. XXI, r. 31. 

A compromise decree ina mortgage suit, in which 
the decretal amount is payable by instalments, is 
nota preliminary decree as contemplaied by O. XXT, 
r. 31, Civil Procedure Oode. SURENDRA NARAIN 
Sana v. Kanar Lar Ducar Cal. 854 
—— O. XXI, rr. 35, 95—Delivery of possession— 

Acis necessaryto be done by oficer entrusted with 

duty of giving delivery —Poscession by demolition 

of pucca s’ruictures—Whether can be granted, 

The acts necessary to be done by the officer who 
is entrusted with the duty of executing a writ for 
delivery of possession issued under O. KAT, r. 95, 
Civil Procedure Code, must vary according to 
the circumstances of each particular case, 


“the only test of sufficiency of such acts being 


that they should put the purchaser in effective 
and complete possession as against the judgment- 
debtor or his representatives -or persons claiming 
undera titlecreated by him subsequent to the 
attachment of the property. Jfthe judgment-debtor 
or any such persons refuse to vacate, he has to be 
removed, because otherwise the delivery falls short 
ofthe test. Butthe demolition of a pucca structure 
which ison the land covered by a decree or bya 
purchase made in execution of a decree is not neces- 
sary in order to make the possession delivered 
effective and complete as actual or khas possession. 
Bir Bikram KISHORE v. Ras Kumar PAL Cal. 433 
O. XXI, rr. 46,53 (6), S. 64—Mere order 
if amounts to actual attachment — 5. 64, when 
applies—“ Either through Court cr otherwise", if 
refer to receipt of notice or to payment, 

Mere order to make an attachment does not amount 
to an actual attachment, The attachment is not 
complete until it hasbeen effected in the manner 
prescribed by the rules. The rule prescribing tho 
procedure to be followed inthe case of attachment 
of a debt isr. 46, O. XXI, which provides in sub- 
r. (2) that acopy of the order prohibiting the debtor 
from making payment of the debt until the further 


‘Vol. 152] 


Civil Procedure Code—contd. 


order of the Court shall besent to the debtor. It 
cannot be deemed to have been sent to the debtor 
unless it was duly served upon him. If this require- 
ment is not fulfilled there is in fact no attachment 
of the debt and the provisions of s, 64 are not ap- 
plicable. If, however, there is valid attachment of 
the debt, the satisfaction of the decree in which the 
debt might have been merged would be void under 
s. 64 against all claims and objections under the at- 
tachment 

The words ‘either through the Court or other- 
wise” refernot to the words “receipt of notice 
thereof” but to the words “no payment or 
adjustment of the attached decree by the judgment- 
debtor.” KESHAWLAL MADHAVJI v. BIBT SOGHRA 

Pat. 795 
—_———-0, XXI, rr. 46 (2), 53 (6), s. 64—Notice— 

Service of—Information that person is out—Notice 

affixed—Service, tf proper. 

Where the report of service states that as the peon 
was informed that the person to be served had gone 
on business he attached the notice to the house, it 
cannot be said to have been proved that the notice 
is properly served, in tbe absence of evidence of the 
persons present during the alleged service of notice. 
KK BSHAVLAL MADHAVJI V. BIBI SoaHRA Pat. 795 
—O.XXI,r. 53. Sez Oivil Procedure Code, 
1908, s a 789 





XXI, r. 54, s. 64—Attachment— 
Compliance with provisions of 0. XXI, r. 54—- 
Necessity of—Copy of order affixed in village 
Chaupal and not on a conspicuous part of pro- 
perty—Validity of attachment, 

In order to effect a valid attachment it is 
incumbent to affix a copy of the order on 
a conspicuous part of the property, and the 
provisions of law are not sufficiently complied 
with by affixing a copy of the order in the village 
Chaupal. An attachment is not valid when the 
formalities prescribed by O. XXI, r. 54, Oivil Proce- 
dure Code, are not fully complied with and the 
aid of s. 64, Civil Procedure Code, cannot be invoked 
by the decree-holder. Laonuuan Das v. Rup Cuanp 


Lah. 630 (b) 

————O. XXI,r. 58. Sez Civil Procedure Code, 
1902, s. 47 293 
—_——-O. XXI, rr. 58, 59. Ses Civil Procedure 
Code, 1908, O. XXT, r. 63 902 


O. XXI, rr. 58, 59—Interest of person 
accruing after attachment—Such person, if comes 
under r. 58, 

Order XXT, r. 58, Civil Procedure Code read 
with r. 59 gives right of claim only to those 
who had interest in and possession of the 
property, under attachment on the day when 


the attachment was effected. Rule 58 is no 
doubt general, but r. 59 makes it clear that the 
investigation is to be confined to possession on the 


date of the attachment. Consequently, in a case 

where the interest ofa claimant accrued after the 

attachment which was effected, he is nota person 

who could come under r. 58. MUKHRAM PANDEY v. 

ARJUN MISSIR Pat. 902 

——— 0. XXI, rr. 58, 63— Application for 
attachment— Decree-holder alleging land to be 
judgment-debtor's— Court, if can decline to attach 
on ground of mutation in another's name— Absence 
of ostensible owner. 

A decree-holder seeking an attachment of his judg- 
ment-debtor’s property must allege that the property 
that he seeks to attach in execution of his decree 
belongs to his judgment-debtor and prima facie at 
the time of ordering the attachment, the Court ordi- 
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narily must accept the statement of the decree-holder 
and if the decree-holder makes a false statement 
intentionally he incurs certain penalties. It would 
be anamolous if at this stage,in the absenceof the 
real contending party,the Court wereto make an 
enquiry as to the title to the property and thus anti- 
cipate proceedings under O. XXI, r. 58. This is 
never intended by the law. When the, decree-holder 
represents that the land sought to be attached 
belongs to the judgment-debtor, the Court should 
attach it leaving itto the person who might claim 
to bethe owner of the land to file objections under 
O. XXI, r. 58, Oivil Procedure Code. The deeree- 
holder is entitled to an order of attachment and if he 
illegally attaches the property ofa third person he 
incurs the risk of paying his costs and possibly his 
damages. That is a sufficient guarantee against a 
frivolous application by the decree-holder, The 
Court cannot decline to attach the land on the 
ground that mutation has been effected in the revenue 
records in favour of a third person and, therefore, 
the title-does not vest in the judgment-debtor, 
especially when there is no objection by the osten- 
sible owner of the property. OFFICIAL RECEIVER, 





SINLA v GHANAYA LAL Lah.1028 
— O. KUI, r. 63. Ses Transfer of Property 
506 


Act, 1882, s. 53 
—_—_——0. XXI, r. 63—Order in execution against 

claims of two persons—Suit to set aside order by 

one making the other a defendant— Effect of. 

Where Aand B made unsuccessful claims in 
execution proceedings as to the priority of a mort- 
gage in their favour oyer an oral charge in favour 
of C,and A instituted a suit to establish his right 
making B a party to the suit and admitting B's 
claim, but B filed no such suit ; 

Held, that although B had instituted no suit under 
O. XXI, r. 63, Civil Procedure Code, the order made 
jn execution against him was not conclusive against 
him and that the order against him should be set 
aside in A's suit. OHHUGANLAL SAKHARAM V. CHUNILAL 
JAGMAL g Bom, 267 
O. XXI, r. 63—Suit under—Initial onus is 

on plaintiff. 

Where a suit is brought under O. XXI, r, 63, Civil 
Procedure Code, the onus initially lies on the plaintiff 
PANDHURANGV TUKARAM Nag. 441 
—_—- 0. XXI, r. 63, 0. J, r. 8—Suit under 

0. XXI, r.63, if governed by s. 53 (4), Transfer 

of Property Act and O. I, r. 8, Civil Procedure 

Gode—Valuation for purposes of jurisdiction— 

Transfer of Property Act (IV of 1882), 5. 53. 

When a suitis brought under the provisions of 
O. XXI, r. 63 of the Code of Civil Procedure, by an 
attaching creditor to establish his right to attach 
and bring to sale certain property, and in order 
to succeed it is necessary to avoid a transfer of 
the property on the ground that the transfer has 
been made with intent to defeat or delay 
the creditors of the transferor, the suit 
must be brought in the form of a represen- 
tative suit on behalf of or for the benefit 
of all the creditors of the transferor, and the 
provisions of O. I,r. 8 of the Oode of Civil Pro- 
cedure, will be applicable to such a suit. The 
transferee and the judgment-debtors as transferors 
will be necessary defendants in such a suit; the 
valuation for jurisdiction of such a suit must 
be value of the properties transferred. It cannot 
be the amount of the decree sought to be execut- 
ed. Moreover, the valuation cannot be the sum 
total of the debts due to all the existing creditors, 
for the term “creditor” includes not only creditors 
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at the time of the assignment but also those who 
subeequently become creditors. But different con- 
siderations would apply when the suit of the 
attaching creditor does not involve the avoidance 
of any transfer of property. In such a case s. 53 
of the Transfer of Property Act has no application 
and the suit need not be brought as a represen- 
tative suit, and its valuation for jarisdiction would 
be the amount of the decree sought to be execut- 
ed or the value of the property, whichever is 
less, OHIDAMBARAM CHETTYAR v. R. M. A, R. S. Firm 
Rang. 555 

O. XXI, rr. 63, 58, 59—Application of 
claimant under r. 58 dismissed on ground that he 
had no interest on date of attachment- Order if 

one under r, 63 

In an execution proceeding a claimant purporting 
to apply under O. XXT, r. 58, Civil Procedure Code, 
raised an objection tosaleof the attached property 
but the application was dismissed on the ground that 
the applicant had no interest in the property on the 
date of the attachment : 

Held, that the dismissalthough in itself perfectly 
correct did not in any way affect the title of the 
claimant, for such anorder could not besaid to be 
one passed under O. XXI, r. 63, Civil Procedure Code, 
MUKARAM PANDEY v., ARJUN MISSIR Pat. 902 
O. XXI, r. 64, Sze Civil Procedure Code, 

1908, s. 51 789 
——-0. XXI, rr. 66, 99—Two valuations in sale 

proclamation—Lower Court setting aside sale— 

Adducing of evidence not allowed—Necessity of 

proving substantial injury—Sale, if vitiated. 

Judgment-debtor made an application under O. XXI 5 
r. 90, Civil Procedure Code, Without allowing par- 
ties to adduce evidence, the Court set aside the sale 
on the ground that the sale proclamation included 
two values of the property sought to be sold : ; 

Held, that whether the intending purchasers were 
misled ornot depended on the circumstances of 
the case. The mere inclusion of two valua- 
tions did not vitiate the proceedings. At most 
it wasan irregularity as contemplated by O. XXI, 
Civil Procedure Oode; it was necessary for the 
judgment-debtor to show that by reason of the 
irregularity he had sustained some substantial injury 
and it was for him to prove that, but at least the 
decree-holder should have had an opportunity to 
show that no such injury had been sustained 
and the Court should not have decided the application 
without allowing the parties to adduce evidence, 
Sri Niwas Ram Kumar v. RAGHUNATH PRASAD San 

Pat. 259 
0. XXI, rr. 89, 90—Limitation Act (IX of 

1908), s. 14— Execution Sale—Proceedings under 

0. XXI, r, 89 and 0. XXT, r. 90, by different sets 

of defendants—Sale set aside under O. XXI, 

r. 90—Withdrawal of application under O. XXI, 

r. 89—Sale confirmed on appeal—Application to 

revive proceedings under O, XXI, r. 89, competency 

of—Doctrine of revival—Equitable considerations, 

certain properties were sold in execution of a 
mortgage decree. Some of the defendants applied 
to set aside the sale under: O. XXI, r. 90, Oivil 
Procedure Code, some other defendants deposited 
the decree amount in Court on September 3, 1924, 
and applied for setting aside the sale under 
O. XXI, r. 89, Civil Procedure Gode. On Ssptem- 
ber 30, 1925, the applications under O. XXI, r. 90, 
were allowed and the sale was set aside. The 
second set of defendants , thereupon applied for 
permission to withdraw their application under 











“O. XXII, r. 89, and their -application was thereupon 
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‘dismissed as withdrawn’ and their deposit was 
refunded. On November 9, 1923, the High Court revis- 
ed the order allowing the applications under O., XXI, 
r. 90 and restored the sale. The second set of 
defendants thereupon applied for reviving their 
application under O. XXI, r. 89: 

Held, that the proceedings under O. XXI, r. 89, 
could be revived only if there had been no final 


- disposal or there was a wrong disposal, and as in 


the circumstances it could not be said that there 
was no final disposal or a wrong disposal, the 
proceedings could not be revived. : 

Held, further, that s, 14, Limitation Act, was 
not applicable to thecase and equitable considera- 
tions could not be invoked in construing statutes of 





limitation, CHIDAMBARAM  OHETTYAR v, ANNAMALAI 
CHETTIAR f Mad. 519 
— O XXI, r. 90. 
Sen Oivil Procedure Code, 1°08, s. 47 1014 
Sze Oivil Procedure Code, 1903, s. 100 776 


———O. XXI, r. 9O—Attachment before judgment 
—Subsequent sale in another decree — Person 
attaching, if can apply for setting aside sale. 

A person who attaches the property before judg- 
ment has some interest in the property, not neces- 
sarily aright or title but some interest in the sale of 
the property, in other words, his rights are affected 
by the sale in execution of another decree. Hence he 
is entitled to apply under O. XXT, r. 90, Civil Proce- 
dure Code. SACHAI GOoPINATH v. Firm KUKARI PROTAB 

Cal. 219 

——-—— O. XXI, r. 90—Execution sale—Plea of— 
Uneertified private agreement notto sell—V alidity 
— Fraud. 

Where it was alleged by a judgment-debtor whose 
properties had been sold that there was a private 
agreement between the decree-holder and the judg- 
ment-debtor that the property should not be sold and 
that the suppression of ‘this agreement constituted 
fraud within O. XXI, r. 90, Civil Procedure Code, 
but the agreement was not certified by the Court 
andthe judgment-debtor's application was made 
about eight months after the agreement relied on 
and there was nothing on record to show that the 
fraud relied ondid not come to the notice of the 
judgment-debtor more than 90 days before the 
presentation of the application: 

Held, thatthe application cannot be treated as an 
application for certifying adjustment of the decree 
and wasnot maintainable, MURUGAPPA CHETTIAR v. 
APPAVOO CHETTIAR Mad, 763 
——— 0O. XXI, r. 90—“Salé to be kept under 

hammer,” meaning of—Sale not started and postponed 

on advertised date—Sale on subsequent date, if to 
be set aside. 

The phrase“ the saletobe kept under hammer" 
implies thatthe sale has in fact started. Where 
there is no sale on the date advertised, it cannot be 
said to have been postponed and hence gale on some 
future date must be set aside. Jagapish BAHADUR v. 
Rawat RAM Pat.1017 
——— 9. XXI, rr. 90, 92, O. XXXIV, r, 5— 

Disallowing of application under O. XXI, r. 90— 

Duty of Court to confirm sal2. 

When an order is passed disallowing an application 
under O. XXI, r. 90, Civil Procedure Code, the Court 
is bound under O. XXT, r. 62, to make an order con- 
firming the sale. And the judgment-debtor may 
apply at any time before the confirmation of the sale 
even though he has by his own action delayed the 
confirmation for many years, under O. XXXIV s 
T. 5. BARURAM KALOWAR v, UPENDRA Nata Das 
7 rs ra ie Cal, 1059 
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——— 0. XXI, r. 95. Ser -Oivil Procedure Code 
108, O. XXI, r. 35 433 
———— O. XXI, rr.100,103, See Oivil Procenure 
Code. 1908, s. 151 24 
O. XXI, r. 125 (added by Allahabad 

High Court)—Dispute between decree-holder and 

his shahnas—Hxecution Court, if has jurisdiction to 

adjudicate on such dispute, 

There is no provision in O. XX, r. 

_ Procedure Code, added by the Allahabad High 
Court or in any other part of O. XXI, for 
_the execution Court to adjudicate on a dispute 
between the decree-holder and bis shahnas, 
In the absence of such a provision an execution 
Court has no jurisdiction to adjudicate on such 
a dispute. BABU Lar v. Hukas SINGH All. 932 
————9. XXII, r. 2—Suit by two brothers, recorded 
kashtkars for ejecitment—Death of one brother 
pending suit leaving no son—Other brother, if can 
continue suitas karta—Suit does not abate. 

Two of the recorded kashtkars, the appellant and 
his brother, filed a suit for ejectment of the 
defendants. One of the brothers died leaving no 

| Bon. The other brother had sons but they were 
not plaintifs in the suit. An application was made 

_ to the Court by the surviving brother to be allowed 
‘to continue the suit on the ground that he was 
the karta of the joint family and had power to 
proceed with the suit: 

Held, that the right to sue survived to the 
appellant asthe karta of the family, that the case 

. was governed by O. XXII, r. 2, Civil Procedure 
Code, and there was no abatement. Sıra Ram SINGH 
V. SURAT SINHA Pat. 289 
—— oO. XXII, r. 3— Conditions for applicability 

of O0. XXII, r. 3. P 

When a suit is brought on behalf of the plaintiffs in 

“their individual capacities, on the death of -one of 

. them, it will be the duty of the defendants on appeal 
to bring the heirs of the deceased respondents on the 

‘record only if the right to sue did not survive to 
the surviving plaintiffs or the sole plaintiff had 

“died andthe right to sue survived within the 

` meaning of'0, XXII, r. 3. lf the suit be not.of a 
representative character then the right of the 
deceased plaintiffs cannot survive to the surviving 

' plaintiffs. When neither of the requisites apply, 

`O. XXII, r. 3, Civil Procedure Code, will not apply 
to the case. MUHAMMAD Exram Kuan v. MIRZA 
MUHAMMAD BAKAR All, 817 

O. XXII, r, 4, O. XLVII, r. 1—Appeal— Death 

of respondent — Non-impleading of legal representa- 
tive in time—Automatic abatement— Court accepting 
appeal through ignorance of the fact—Correction 
of mistake—- Review. 

If arespondent to an appeal dies and his repre- 
sentatives are not impleaded within time, the appeal 

_abates automatically as against him on the expiry 
of the statutory period and it is not necessary for 
the Court to pass a formal order declaring that the 

“appeal has abated. Itis, however, open to the ap- 

„pellant to have the abatement set aside on a proper 

application made under O. XXII, r 9, Civil Proce- 
dure Code. Where in ignorance of the fact the Court 
accepts the appeal, the mistake can be set right in 
review. GANGA v. GOBIND Das Lah. 227 
—O. XXII, r.10, Sse Provincial Insolvency 
Act, 1920, ss 37, 38 380 
‘——_—O XXIII, r, 1, Sze Civit Procedure Code, 
1903, O. VIIJ, r.6 552 
O. XXIII, r, 3. Sze Acra Tenancy Acr, 1901, 

& 47 ê 508 
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of, as required under O. XXIII, r. 2— Compromise, 

if can be looked upon as an agreement. 

Even if a compromise has not been recorded as 
required by O. XXIII, r. 3, Civil Procedure Code, it 
can be looked upon asan agreement between the parties, 
SURTI v. BHAGWAN SINGH Lah. 263 
——— 0. XXIII, r. 3—Proceedings under Q. XXIII, 

r, 3—Duty of Court, 

In an enquiry under O. XXIII, r. 3, the plain duty 
of the Court is to come to a conclusion as to whether 
there was a lawful compromise arrived at between 
all the parties concerned or not and although the 
fact that the compromise has been signed by some 
of the parties and not by others may be given due 
weight, yet in arriving at the ultimate conclusion, 
regard should also be had to cther matters, such 
as the relationship between two plaintiffs where they 
belong to joint Hindu family. Suro SINGH v, Rasarr 
SINGH Pat. 288 
———. 0. XXVI, r. 4—Application Jor issue of 

commission to examine witnesses—Party, if entitled 

to order as of right. 

A party asking for a commission is not entitled 
as ofright to such an order. On such application 
the Court has toconsider not only the claim of the 

arty who desires to take evidence on commission, 
hae the rights of the opposite party. DHANBAI v. 
BaBLIBAl Bom 264 
—— 0. XXVI, r. 4— Order refusiny issue of 

commission, if a ‘judgment’— Interlocutory order— 

Appeal, if lies on 1t—Letters Patent (Bom.), cl. 15. 

An order refusing a commission is not one affecting 
the merits of the question between the parties by 
determining some rigbt; it is purely an interlocutory 
procedure and nota ‘judgment’ 
within cl. 150f the Letters Patent and no appeal lies 
from the order. DHANBAI v. BABLIBAJ Bom. 264 
—--— 0, XXX—Hindu joint family carrying on 

business— Whether can sue asa firm—Hindu Law 

—Joint family—Members, if can be described as 

partners, 

A Hindu joint family cannot be considered a 
firm and the members of it cannot properly be 
described as partners within the meaning of 
O. XXX, Civil Procedure Code. Consequently, a 
Hindu joint family carrying on business cannot sue 
LALCHAND AMONMAL v. 
M. O. Bor & Co. Cal. 991 
-——— 0. XXXII, r. 3— Application for appointment 

of guardianad litem—Omission to pass formal 

order—Whether fatal to suit, 

Where ina suit, an application for appointment of 
a guardian ad litem is made and the guardian nomi- 
nated in the application is allowed to represent the 
minor atthe trial,the mere omission of a formal 
order appointing the guardian is not fatal to the 
suit, Suro DARSHAN SINGH v. MAHBERUR DAYAL 

Oudh 839 
O XXXII, r. 3—Executant of deed in suit 

—Whether can be appointed guardian ad litem. 

A person cannot be said to be unfit to be appointed 
as guardian ad litem of a minor merely because he 
is one of the executants of the deed on the basis 





‘which the suit is filed. Suro DARSHAN SINGH v 
. MAHESHUR DAYAL Oudh 839 
—— 0O. XXXII, r. 3—Guardian ad litem not 


contesting suit— Decree in suit, if invalid. 
The fact thata guardian ad litem properly ap- 
pointed did not contest a suit isno ground for 


- holding that the decree passed in the suit is invalid. 


Suro DARSHAN Sınan v Mauesnur Daya Oudh 839 
0. XXXII, r. 7—Civil Procedure Code (Act 
XIV of 1882), 8, 462—Leave of Court—When can 
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be given—Leave not given — Compromise, if 

voidable at instance of minor—Registration Act 

(III of 1877), s. 28—Fraudulent registration— 

Burden of proof. ; 

Although s. 462 of the Civil Procedure Code of 
1882 does not require that leave of the Court should 
be expressly recorded as is now required by 
O. XXXII, r.7, of the present Civil Procedure Code, 
it is necessary that the leave should be given after 
attention of the Oourt was directly called to the fact 
that a minor wasa party to it, and the Court should 
apply its mind and ascertain whether the compro- 
mise was for the minor's benefit, that the Court had 
to exercise its discretionand it was to be seen in 
„each particular case from the application and order 
thereon asto whether the Court intended to grant 
such leave, but if no such leave is given, the com- 
promise or the withdrawal of the suit in virtue of a 
compromise is voidable at the instance of the minor 
by asuit to avoid it, with the result that if the 
decree or order of the Court disposing ofthe suit 
is set aside, the minor is restored to his original 
position in that suit. : 

In a deed of trust executed by a person in 1698, 
for the benefit of his children, a small piece of land 
was included along with other large areas and the 
deed was registered in the place where the small 
piece of land was situated. In 1924 the son and 
grandson of the person who created the trust filed a 
suit in which they contended that the deed was 
illegal on the ground that registration was invalid 
owing to the fact that the small piece of land did 
not belong tothe owner but was included only to 
effect registration in that particular place; | 

Held, (1) that the onus wason the plaintiffs to 
prove that the trustees were awareof the want of 
title of the author of the trust andthatthey colluded 
with himin committing thefraud on the Registration 
Office and that they had not proved it; 

(2) that the registration of the deed was, there- 
fore, valid under s. 28, Registration Act, 1877; 

(3) that the trust-deed was not void under Hindu Law 
but atthe most it would be voidable by the minor 
if it were proved thatit was detrimental to his interests, 
and, as it was undoubtedly for the minor's benefit, it 
was not voidable either. CHHOTABHAI MOTIBHAI v. 
DADABHAI NARANDAS Bom. 715 
———-O, XXXIII, r. 1. See Hindu Law 241 (a) 
-——_— 0. XXXII, r. 1—Pauper—Decree in favour 

of pauper by trial Court—Leave to appeal as pauper 

—Value of decree, whether can be considered. 

“Where the plaintiff sued as a pauper and obtained 
a decree for partition and separate possession ofa 
share of the suit properties subject to his liability 
for a share of the debts and he applied for leave 
to appeal as a pauper, but his application was 
rejected presumably on the ground that, as he 
had obtained a decree in the first Court for his 
share, he was not a pauper: : 

Held, that in view of the definition of pauper in 
O. XXXIII,r. 1, Civil Procedure Code, the decree 
that the plaintiff had obtained should be excluded 
from consideration in determining whether permis- 
sion should be given tothe plaintiff to prosecute the 
appeal as pauper. V, R. RAMASWAMI NAIDU v., VAIYA- 
PURI NADAN Mad. 135 (a) 
O. XXXIII, r. 1—‘Pauper’, definition of— 

Person owning mortgaged properties, whether can 

be allowed to sue as pauper—Test of pauperism. 

The question whether a plaintiff isa pauper does 
not depend so much on whether he has power in the 
abstract to raise money but whether in the concrete 
circumstances of the case he could succeed in raising 





INDIAN CASES 


[1934 
Civil Procedure Code—contd. 


anything substantial by exercising it.’ Therefore, 
where a person owning mortgaged properties applies 
to sue as a pauper he should be allowedto adduce 
evidence on this point and the defendant should be 
allowed to cross-examine him and if the Court comes 
to the conclusion that the plaintiff cannot raise the 
amount necessary for the suit,he should be allowed 
to sue asa pauper. THANU PILLAI Yv NaLLATHAYAMMAL 
Mad. 260 
———-0. XXXIII, r. 1— Pauper, definition of— 
Possession of mortgage right, effect of. 
It cannot be laid down asan abstract proposition 


- of law that in every case where the plaintiff has 


got a mortgage or a similar claim he cannot be 
regarded as a pauper. This is a question which 
depends upon the circumstances of the particular 
case. RAMANUJA AYYANGAR v V,S, GOPALAN 
i Mad. 938 
——— O. XXXIII, r. 5 (e)—Agreement entered into 
by applicant no longer subsisting or effective on date 
of application —Whether stands in way of applica- 
tion being allowed. 

The agreement contemplated by O. XXXIII, r. 5 (e) 
of the Civil Procedure Oode, is an agreement which 
is subsisting and effective at thetime of the ap- 
plication. Where the agreement is no longer sub- 
sisting or effective at thetime when application for 
permission to sue as pauper is made, it cannot stand 
inthe way of theapplicant being allowed to sue as 
pauper. ASA Ram v. GENDA Oudh 417 
————— oO, XXXIII, r. 5 (e)—Application under O, 

XXXIII — Subsequent execution of mortgage under 

pressure of previous loans—Whether comes under 

r. (5) (e). 

The agreement referred to in çr. 5, cl (e), 
O XXXIII, Civil Procedure Code, which authorizes the 
Court to reject an application for permission to sue 
as a pauper is one whichis champertous. Ifa person 
enters into champerty or maintenance agreement for 
the prosecution ofthe litigation, he is not entitled to 
prosecute tbe suit in forma pauperis. Buta mort- 
gage though executed three weeks after the presen- 
tation of petition, not for any cash but under the ' 
pressure of previous loans, does not come within 
T. 5(e'. ABDUL JABBAR TALUKDAR v Sanu BIBI 

Cal. 514 
——— 0O. XXXIV, r. 5. Ses Oivil Procedure Code, 

.1908, O. XXI, rr. 90, 92 1059 
——— O. XXXIV, r. 5- Confirmation delayed by 

action of judgment-debtor — Action under 0. XXXIV, 

r.5, if can be taken by judgment-debtor— 

0. XXXIV, r. 5, scope of. 

Under O. XXXIV, r.5if the judgment-debtor by 
his manœuvres prevents confirmation for a year and 
four months oreven for alonger period he may 
thereafter, before the sale is confirmed, apply under 
r. 5 paying allthe requisite amounts and demand 
the sale to beset aside and the auction-purchaser 
will get his money together with compensation at 
the rate of 5 per cent, Baruram Katowar v. UPENDRA 
Narta Das Cal 1059 
———— O XXXIV, r. 6—Decree on prior and puisne 

mortgages—Entire property sold by prior mortgagee 

—Puisne mortgagee's right to get personal decree, 

Where-a second mortgagee obtained a decree on 
his mortgage, but in execution of a decree obtained 
by the first mortgagee the entire mortgaged property 
was sold and nothing remained to be sold in execution 
of the second mortgagee’s decree ; 

Held, that the second mortgagee was entitled to 
apply for a personal decree against the mortgagor. 
The question whether a mortgagee is entitled to 
apply fora personal. decree without bringing the 
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property to sale depends on the queation whether 

the act of the mortgagee is unreasonable and each case 

has to be decided on its own merits. DURAISWAMI 

AYYANGAR Vv. RANGASWAMI AYYANGAR Mad. 416 

——O. XXXIV, r. 6—Morigage decree not fully 
satisfied—No suit for balance Alienation of 
property by defendant—Suit for declaration that 
alienation ts not binding on decree-holder—Court's 
discretion in granting relief. 

A declaratory relief is always in the discretion of 
a Court, No suitor is entitled of right to ,obtain a 
declaration that a certain alienation made’ by the 
defendant is invalid. It is possible that the plaintiff 
may not succeed in obtaining a decree under 
O. XXXIV, r. 6, Oivil Procedure Code, for 
the unsatisfied portion of his mortgage money. 
If he does notobtain such a decree, he will 
never have any interest in the validity of the 
sale-deed executed by the first defendant in favour 
ofthe second defendant In the circumstances of 
such a case the Oourt is not justified in exercising its 
discretion in granting the declaration that the 
alienation is not binding, as claimed by the plaintiff. It 
is possible that if he does so obtain the decree and 
attaches the property covered by the sale-deed, the 
defendants may not object to the sale thereof for 
satisfaction of the plaintiff's claim, or if they do so 
object, their objection may be disallowed. No useful 
purpose will be served by granting a declaration at 
this stage. Ifthe plaintiff later on obtains a decree 
under O, XXXIV, r. 6and attaches the property to 
which the sale-deed in favour of the second defendant 
relates, and an objection is taken under O. XXI, r. 58, 
Civil Procedure Code and if the same is allowed by 
she Court executing the decree, the plaintiff will have 
a good cause of action for a declaratory suit. Faryap 
Fatima Brprv. MUJAHID ABBAS All, 360 
—0O: XXXIV, r.6, s. 73—Deeree for sale of 

mortgaged property and personal decree for 

balance—No application under O. XXXIV, r. 6 

for the latter—Decree, if valid—Decree-holder, if 

entitled to rateable distribution. 

A composite decree consisting of a decree for sale 
of mortgaged property and a personal decree for 
balance passed without aseparate application though 
improper, is valid Such a composite mortgage decree, 
without an application under O. XXXIV,r. 6, Civil 
Procedure Code for person] decree being made, is “ a 
decree for the payment of money" within s, 73 and the 
decree-holder is entitled to rateable distribution at a 
time when the net proceeds of sale fall short of the dec- 
retal amount, 





Cal. 770 
———O. XXXIV, rr. 7, 8,10, 0. il, r. 2 before 
amendment of 1929—Suit for redemption— 

Plaintiff getting preliminary decree—Deposit of 

decretal amount—F inal decree— Possession not given 

4 plinti by defendant—Suit for mesne profits, if 

arred. 

Under O. XXXIV, r, 7, Civil Procedure Code (Act 
V of 1908 before its amendment in 1929), in a suit 
for redmption, if the plaintiff succeeds, the Oourt 
passes a decree ordering that an account be taken 
of what will be due to the defendant for princi- 
pal and interest on the mortgage and for his 
cost of the suit, if any, awarded to him on the 
day specified in the desree which ordinarily is six 
months from the date of the preliminary decree. 
This amount is fixed and the plaintiffis directed 
to pay the same If the plaintiff pays this amount 
on orbefore the data fixed, then the plaintiff 
applies under O. XXXIV, r. 8, for the peparation 
of a final decree. Thé@ Uourt when preparing he 
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final . decree has got to readjust the amount 
finally under O. XXXIV, r. 10 and if any legiti- 
mate ‘sums are due to either party, the Oourt 
makes proper orders and directs the defendant to 
re transfer the mortgaged property to the plaintiff, 


and if necessary, orders the defendant to put the 
plaintiff in possession thereof. 
Thera is no provision for taking into con- 


sideration any mesne profits that might become 
due to the plaintifi by the failure of the defend- 
aut-mortgagee to deliver possession. If therefore 
the defendant remains in possession of the property 
even after a decree of the Court directing him to 
deliver possession of the property to the plaintiff, 
then the defendant is a trespasser and afresh cause 
of action accrues to the plaintiff and a suit for 
mesne profits will not be barred by O. II, r. 2 
Civil Procedure Code. Onanpu Lat v, BHARAT SINGH 

: All, 921 
O, XXXVII, r. 3—Summary suit on negotiable 

instrument — Leave to defend—- Principles— 

Unconditional leave must be granted if defence 

discloses triable issue. 

In asummary suit upon a negotiable instrument, 
if the defendant sets up a defence in his affidavit in 
support of hisapplication for leave to defend which, 
if he should succeed in proving, would entitle him 
to succeed in the suit, then the Master or the Oourt 
before whom the application comes has no discretion 
whateverin the matter and unconditional leave to 
defend should be granted. It is not open tothe 
Master or anybody else other than the trial Judge to 
go into the merits and discover whether the case set 
up by-the defendant is a true one, G. SUNDARAM 
QOBETTIAR v. P. A. VALLI AMMAL Mad. 687 (b) 

— O. XXXIX, r.1—Suit for possession—A fidavit 
in reply to application for temporary injunction— 

Whether can be treated as substantive evidence in 

case . 

In a suit for possession the plaintifs prayed 
for `a temporary injunction under O. XXXIX, 
r. 1, Oivil Procedure Code, to restrain the 
defendants from continuing to build the mosque 
pending the decision of the suit. For the 
purposes of contesting this application the defend- 
ants had filed an affidavit and the plaintiffs 
had not filed any affidavit by way of rejoinder: 

Held, that it was doubtful whether this affidavit could 
be taken into consideration as substantive evidence 
in the case. KUNJI v. Niyaz Husain All. 12 
——0. XXXIX, r. 2—Specific Relief Act (I of 

1877), s. 55—Suit for perpetual injunction—Perpetual 

injunction not capable of being granted—Temporary 

injunction, if can be granted—Declaration asked 
for asa basisof injunction—Whether makes any 
difference—Points to be considered by Court. 

Where a perpetual injunction cannot be granted 
under s. 56, Specific Relief Act, then a temporary 
injunction cannot be passed under O. XXXIX, 
1.2, Civil Procedure Code. Where the plaintiff's 
case is primarily one for injunction and he only 
asks for a declaration as a basis for that injunction, 
the Court has to be satisfied that the declaration 
will, in all probability, be granted and not merely 
that the suit needs consideration and is not bound 
to fail by virtue of some apparent defect. In the 
case of a suit which ison the face of it one to prove 
that the Local Government was wrong in passing 
an order which it had a statutory right to pass, 
it cannot be said that the Court without hearing the 
evidence or going into the merits of the case was 
satisfied that sucha suit would,in all probability, 
succeed;.and without being so satisfied it cannot 
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legally grant the injunction, Raguun@e J)AYAL 

Misra v. SHANKER ji All 98 

—-— O XLI, rr. 4, 20—Appeal—Appellate Court. 
if can pass or modify decree to the deiviment of 
any person not party -toappeal—Scope of r 4— 
Cross-appeal not filed—Cross-objections alone filed— 

Effect of. : 

“Order ALI, r.-4 of the Code of Civil Procedure 
merely authorises the Appellate Courts to reverse or 
vary the decree in favour of all the plaintiffs or- 
defendants ag the case may be. It does not suthorise 
the Appellate Court. to reverse or vary the decree 


of the trial Court to the detriment of the plaintiffs , 


or the defendants, as the case may be, Order XUI, 
-r. 20, Civil Procedure Code, gives power to the Ap- 
pellate Court to adjourn the hearing of an appeal, 
and to direct that such persons as may appear to it 
to be interested in the decision of the appeal be made 
respondents in the appeal. While it is open to an 
Appellate Court tovary the decree of the lower 
Oourt in favour of the plaintifiswho have not joined 
in the appeal filed by the co-plaintiff, it is not open 
to any Appellate Court to pass or modify any decree 
to the detriment ofa person whois not a party to the 
: appeal before it. 
here a person has not been impleaded in an 
appeal barred by limitation, in an appeal against 
other personsin which the person omitted was also 
a necessary party, the Court cannot make such 
other person a` respondent in the appeal under 
O. XLI, r. 20 of the Code of Civil Procedure. Rau 
Raz TEWARI v. Ram OUDH Oudh 304 
` +——— 0. XLI, r. 5—Stay of execution—Appeal 
against order refusing leave to defend—No appeal 
from decree—Power to stay execution of decree. 
Where a wrong order has resulted in the passing 
of a wrong decree and the order has been appealed 
against, the Oourt may, under O XLI, r. 5, Civil 
Procedure Code, make an order for staying the 
execution of the decree, even though no appeal has 
been preferred against the decree itself. G. SUNDARAM 
CuHETTIAR v. P, A. VALLI AMMAL Mad 687 (b) 
-O. XLI, r. 11—Appeal severable—Judge, if 
can dismiss appeal in part and admit itin part. 
_ Under O. XLI, r.11 of the Civil Procedure Code, 
“if the appeal is severable, it is open .to the 
Judge to dismiss is in part 
part. MoHAMMAD ALI v. FATEH BIBI Lak 418 
- O. XLI, r, 20, Ses Civil Procedure Code. 
1908, O. XLI, r. 4 304 
——O. XLI, rr. 27, 29—Addiiional evidence, 
when can be received in appeal—Discovery of 
fresh evidence by party, if sufficient—Recording of 
reasons by Court—Necessity of. 
In an appeal additional evidence may be required 
to enable the Court to pronounce judgment,or for 
- any other substantial cause, but in either case it 
must be the Court that requires it, The legitimate 
occasion for reception of additional evidence in 
the appellate stage is when, on examining the 
evidence as it stands, some inherent lacuna or 
defect becomes apparent and not where a discovery 
is made outside the Court of fresh evidenceand 
the application is made to import it. It may well 
be that the ‘defect may be pointed out bya party 
or that a party may move the Court to supply 
the defect, but the requirement must be the 
requirement of the Court upon its appreciation of 
the evidence as`it stands Wherever the Court 
adopts this procedure, it is bound by r. 27 (2) to 
record its reasona for so doing,and under r. 2) 
must specify the points to which the evidence is 
to be confined and record on its proceedings the 
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points so specified. SURENDRAKUMAR CHAUDHURY V. 
GANGACHANDRA CHAUDHURY Cal 130 
O XLIH, r 1 (uj), s. 96—District Judge 
passing order setting aside rejection of plaint— 

Appeal, if lies—Order, if a decree, 

No. appeal lies within the meaning of O. XLIII, 
r 1 (u) Civil Procédure Code, from an order 
by a District Judge rejecting a plaint. Such 
an order does not amount to a decree, as there 
has been merely a decision as to whether the 
plaint is properly presented so as to enable the 
Oourt to decide the matters in controversy, No 
appeal, on the ground that neither adecree nor an 
appealable order is passed bythe District Judge, 
lies to the High Court. NASIR AHMAD v. MAHBUB 

Pesh 241 (b) 

O. XLIV,r. 1, proviso— Order issuing notices 

passed in absence of respondent—Respondent, tf 

precluded from arguing that decree-was contrary to 
law. 

Any order which has been paesed behind the back 
of the party should not operateto the prejudice of 
that party, So, where an order issuing notices is 
passed in the absence of the respondents they can- 
not be precluded,as a result of that order, from 
arguing before the Court that “ the decree sought 








. to be appealed against was contrary to law or to some 


usage having the force of law or was otherwise 


erroneous or unjust”. BENAR6I Das v MUNSHI Ram 
Lah. 171 

——— 0. XLVII, r 1. 
See Civil Procedure Code, 1908, a. 115 620 


See Civil Procedure Code, 1908, O. XXII, r. 4 505 
— Sch. |, para. 1. s. 115— Judgment-debtors 
jointly and severally liable for gum due to decree- 
holder—Application for reference to arbitration 
by decree-holder and only some of them— Order 
of reference by Court—Legality -of—Revision— 
Competency of. 4 
Where out of seven judgment-debtors who were 
jointly and severally liable for a sum due to the decree- 
holder, five joined the decree-holder in the application 
for reference of the question as to the amount for 
which they were liable, to arbitration, and the re- 
ference was ordered by the Court: 
Held, that as all the judgment-debtors were joint- 





‘ly and severally liable and the decree-holder was in 


a position to execute it against all, any one or more of 
them und they were therefore one and all interested 
in the suit at the stage which it had reached when the 
reference to arbitration was made, the reference was 
illegal and should be set aside and the application 
in revision against the order was competent. JHINNo 
SINGH v. BRAHMDAT SINGH All 397 
——— Sch. Il, para. 1—Suit for restitution of 

conjugal rights—Whether can be referred.to arbi- 

tration, : j 

Although it is entirely within the discretion of the 
Civil Court to grant or refuse to grant a decree for 
restitution of conjugal rights, a suit for restitution 
of conjugal right can be referred to arbitration as 
such suits come within the ambit of para, 1, Sch II, 
Civil Procedure Code. The function of the Oivil Gourt 
to grant or refuse to grant a decree for restitution of 
conjugal rights is not deleged to arbitrators, when 
such a suit is referred to the- decision of arbitra- 
tors under -the provisions of Sch. Il, of the Oode of 
Qivil Procedure. The Court has’ ample powers fo 
remit the award for re-consideration to, the arbitrators 
or torefuse to make the award a decree of the 
Court. Even if it be deemedethat to some extent 
the discretionary powers of the Civil Oourt to grant 


t 
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or refuse to grant adecree for restitution of conju- 
gal rights have been taken away from it, when such 
a suit is referred to arbitration, it crnnot be held 
that such suits for retitution of conjugal rights, in 
the absence of any provision to that effect, do not 
come within the ambit of para. 1 of Sch. II of the 
Code of Civil Procedure, Rup NARAIN v. NANDRANI 
‘ Oudh 90 
———-Sch, |, paras. 8, 9, 10 -Arbitration—- 
Award made but not filed in time—Jurisdiction 
of Court to extend time for filing. 
Where arbitrators have made the award but they 
have not filed it within time, the Oourt has jurisdic- 





tion toextend the time for filing the award, 
DHANSUKHLAL v. NAVNITLAL Bom. 1068 
— -- para. 13— Remuneration of 


arbitrators—Power of Court to award—‘Costs of 

arbitration’, meaning of. 

In the absence of any express provision in the 
Second Schedule to the Oivil Procedure Code for the 
remuneration of arbitrators, the English Law should 
be applied unless there is an express provision to 
the contrary and no such prohibition exists. The 
term “ costs of the arbitration” is a wide and general 
term and there is no justificationfor limitingit to 
such costs as might be represented by travelling 
expenses and the summoning of witnesses although 
it does include such matters, 


SURENDRANATH MUKERJEE Nag. 373 











para;14 See Arbitration 1023 
Sa para, 15. 
SER Arbitration 929 


Seg Civil Procedure Code, 1908, Sch. 1I, para 
16 (1) (2) 838 
——para 15-—Misconductof arbitiator 

— Question to be decided by trial Court. 

An arbitrator should proceed in a proper manner 
in his investigation and should take the evidence in 

the presence of the parties. And whether his con- 
duct amounts to such misconduct ‘as to vitiate the 
award is a question which has to be decided by the 
Court which has considered it under para. h>, 
` Kanuatya LAL KISHORILAL v SAOALAL CHOWTHMAL 
: Pat. 838 
——para 16—Arbitration— Award— 
Duty of Court to give opportunity to substantiate 
objections— Finality of award—Award not final 
as to all statements made in it, 

Where a reference to arbitration is made during 
a suit and an award is filed, the party objecting to 
the award must be given an opportunity to adduce 
evidence to substantiate his objections, even though 
the award states that it was made after hearing 
both parties and considering all the evidence placed. 
An arbitrator's award is final onlyas regards the 
award itself. It is not final with regard to any 
statement made in it as to the conduct of the pro- 
seedings, ‘ 

Obiter.—Paragraph 16 of Sch. II ofthe Civil Pro- 
- cedure Code, must be read in its plain meaning and 
means that a judgment cannot be pronounced in 





terms of an award within 10 days after the award 
had been received. Penpyata Susea Rao v. 
LINGAMALLU RAMALINGAYYA Mad 157 








Para. 16 (1) (2)—Same Pleader for 
all defendants—Pleader signing agreement torefer 
—Award, validity— Appeal, if les, 

Where one and thesame Plealer is acting for all 
the defendants and he has the power to enter into a 
compromise and in signing the agreement to refer he 
has not stated that he was signing oaly on behalf 
of some of the defendants and none of the dsfendants 
has takon any excepgion to the arbitration proceedings, 
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all the defendants must be held to have been parties 
to theagreement and there is no ground on which 
the’ validity of the agreement to refer or the award 
can be challenged and hence there is noright of 
appeal from the decree on the award even if it be 
assumed that an appeal lies iù the case of a decree 
passed after an invalid reference, KANHAIYA LAL 
JSISHORILAL v. SHOALAL CHOWTHMALL Pat. 838 
Sch il, paras. 16 \1) (2), 15—Decree passed 
on award—When can be challenged. 

The only groundson which a decree passed on an 
award can be challenged are on the groundsof the 
decree being in excess ofor not in accordance with 
the award, that is to say, whatis open to challenge 
is not the award but the decree. Kansatya ‘LAL 
KISHORILAL V SHOALAL CHOWTHMALL Pat. 838 
~ para. 17—Parties coming to agree- 

ment during pendency of suit to withdraw suit 

and refer dispute to arbitration—Withdrawal of 

suit—Agreement, if can be filed in Court. . 

Where during the pendency of a civil suit, the 
parties come to an agreement that the suit should 
be withdrawn and the matter in dispute referred to 
arbitration and the suit is accordingly withdrawn, 











the agreement can be filed.in Court under Seh, II, 
para. 17, Civil Procedure Code, Hira Ram v. Raw 
Drrra Lah, 614 


Companies Act (VII of 1913), ss 2 (14), 92, 93, 
100—'Prospectus’, definition of-——Mis-statement in 
prospectus—Liability of Directors to make eom- 
pensation to person taking shares—Prospectus not 
complying with requirements of s 93—Liability of 
Director. 

Ifa document falling within the definition of a 
prospactusin s. 2 (14) of the Oompanies Act, con- 
tains mis-statements, the directors of the company 
would he liable to pay compensation under s. 100 
of the Companies Act to all who subscribe for shares 
on the faith of the prospectus for the loss they may 
sustain by reason of any mis-statement contained 
thereln, and the fact that the prospectus did not 
comply with the requifements of s. 93 or that a copy 
of the same was not filed with the Registrar would 
not exempt the Directors from the liability imposed 
by the section : g 

It is immaterial for the purposes of s, 10) (1) 
whether the director who issought to be made liable. 
saw the prospectus or not. SHANMUGAM SuUNDARAM 
CHETTIAR u. RANGARAMA NAIOKER Mad 703 
8. 4, Cl. (2)—Syndicate formed by four firms 

—Number of individuals exceeding twenty— 

Registration, necessity of—‘Partnership business’ 

under s. 4 (2), if constituted—Contract by syndicate 

with three of the firms — Suit for damages- 

Maintainability of, i 

Four different firms consisting of more than 
twenty individuals entered into a partnership and 
formed themselves into a syndicate. This was not 
registered under the Companies Act. This syndicate 
entered into a contract with three of the firms, the 
document providing that the smaller firms should 
have the option either to buyor to sell 2,000 
bales contracted for tothe partnership as a whole, 
the buying price from the association being fixed at 
Ra. 17 per bundle, there being forty bundlesin a 
bale, and the selling price at Rs. 15 per bundle. 
There was a condition that the larger firm was not to 
sell any bales till the two thousand bales covered by 
this contract had been sold.. The syndicate 
sued the three firms for damages for failure to take 
delivery of some of the bales : 

Held, (l) that it wasa clear from the terms of the 
agreement that the transaction was nota single 
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venture but was a partnership business within the 
meaning of s. 4(2), Companies Act. 

Held, (2) that being unregistered and being: com- 
posed of more than twenty individuals, it was an 
illegal association which could not therefore main- 
tain a suit. PANNAJI DEVIOHAND V. SENAJI KAPURCHAND 

Bom. 580 
ss 92, 93,100. Ser Companies Act, 1913, 
s. 2 (14) 703 


Company —Directors —Power to invest Funds in 
purchase of House Property— Whether includes 
power to construct building—Power to invest by 
unanimous resolution of all directors—Whether 
unanimous agreement necessary in choice of house— 
Delegation of choice to committee—Validity of. 

The rules relating to the administration of the 
Policy-holders’ Trust Fund of an Insurance Com- 
pany provided inter alia that the moneys, funds, 
and assets of the Fund shall be invested by a una- 
nimous resolution of all the directors for the 
time being of the company in the purchase of house 
property. The directors unanimously passed a 
resolution that a suitable building be constructed on a 
certain plot at a total cost not exceeding 3 _ lacs 
of rupees. The committee which was appointed 
to look after the construction approved an estimate 
fora building costing Rs. 2,75,000. The majority 
of the directors subsequently resolved to increase 
the cost to 4lacs but on the objection of the dis. 
sentient director, ordered the construction of a build- 
_ingona different plan within the limit of 3 lacs 
but as to leave scope for further extension; 

Held, that on a proper constructien of the rules 
unanimous consent of the directors was neceseary 
not only as regards the amount that should be in- 
vested but alsoas regards the form and nature of 
the building that should be put up, and the resolu- 
tion of the majority to construct thec building ac- 
cording to the new plan was, therefore, ultra 
vires, A 

Held, further, that the fact that the duty of con- 
structing the building had been delegated to a 
committee did not make any difference inasmuch as 
the directors could not delegate the power of 
slecting a house, to a committee. They could only 
delegate the duty of constracting a building which 
had been unanimously approved. 

Per Madhavan Nair, J.—The power to invest 
funds ‘inthe purchase of house property’ was not 
intended to include the power to invest the funds 
in the construction of a building. 

Per Jackson, J.—The power to invest in the pur- 
chase of house property includes the power to 
invest in building a house. Buying includes build- 
ing, UNITED INDIA Lire Assurance Co. LTD. v. 
Krisana Rao | Mad. 965 


Memorandum of Association—Alteration to 
include power to conduct prize chits—Power of 
Court to disallow alteration—Illegality of prize 
chits. 

A prize chit in which those who get the benefit 
of the drawings geta prize, and the benefit which 
they get from the drawings gives them different 
advantages from the person whose names or numbers 
are not drawn, amounts to a lottery and the Court 
will not grant permission to, alter the: memorandum 
of association of a company so asto include within 
its objects the conduct of such. prize chits. In the 
matter of Tue UDUMALPET NIDHI, LTD. Mad. 440 

Transfer of shares—Necessary documents 
properly executed and presented—Company, if can 
refuse to register on ground of instructioys from 
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transferor that he was made to part with shares by 

misrepresentation. 

Where certain shares ofa Company were trans- 
ferred end necessary documents properly executed 
and presented tothe Company as required by their 
articles but they refused registration stating that 
they had been instructed by the transferor that 


he had been made to part with the shares by 

misrepresentation; f 
Heid, that the directors we'e not purporting 

to act under the powers given to them by the 


Articles, powersto be exercisedin the interest of 
the Company but at the instance of the transferor who 
had actually signeda request for the transfer and 


that the shares should be registered in the name 
of the transferee. Yopou Ray v. LAKSHMI INSURANCE 
Company, LTD. Lah 1005 (a) 


Compromise decree—Ezecutability— Construction 
—Principles—Decree involving periodical payments 
in future in perpetuity — Hxecutability of such 
decree, < 
The question whether a decree is executable has 

to be settled primarily upon the form or language of 

the decree itself. If the form is unambiguously 
that of an executable decree, then it is executable in 
form whatever objections may appear to its execution. 

Only ifit is ambiguous, considerations such as the 

apparent intentions of the parties and the presumed 

intention of the Court ought to enter. 

The test to ascertain whether a decree is executable 
is whether thereis a direct and definite orderto a 
definite peraon to do or refrain from doing a definite 
thing. 
. There is no provision of law disabling a Court 
from passing a decree directing payment of periodi- 
cal sums of money. The tendency should be against 
deciding that a decree is mnon-executable in effect, 

Where a promise decree in a suit for recovery of 
certain shops provided, inter alia that the defendants 
shall pay a certain sum of money to the plaintiff 
towards the ground rent of the shops every month in 
perpetuity on the first of every month and that if 
the money was not paid on the due date, the same 
shall be paid with interest thereon at 12 per cent, 
from the date of default : - 

Held, (4) thatit was not beyond the competence of 
the Court to pass a decree of this kind ; 

(ii) that the decree was clearly executablein form 
even with regard to future rent, even though it in- 
volved the enforcement of periodical payments with- 
out limitas to time. PALLAMPATI LaksHMINARAYANA 
v. ĪYANAPURAPU SURYANARAYANA Mad, 515 
Confession— Confession to Magistrate while in 

Police custody—Admissibility of. Szz Criminal 

Procedure Code, 1818, s 164 174 
—Retracted confession—Corroboration, necessity 





of. 
As arule of practice though not of law, a retracted 


confession should be corroborated. Bxoyo v. EMPEROR | 


A Sind 1032 

Contempt— Contempt of Court—Publication of mere 
summary of pleadings in pending suit—No imputa- 
tion to personal character of defendant—Publica- 

tion, risks of. | i 

It is a matter of considerable risk to publish 
the summary of a pleading in a pending case in 
newspaper, and journalists are liable to get them- 
selves into serious trouble if they publish articles of 
this class. 

A newspaper published merely a resume of the 
allegations made in the plaint against the defendant 
and no attack on the personal character of the defend- 
ant wags made} = 0 a. ; aes 


4 


h 


Vol. 152] 


Gontempt— concld. 


Heid, that the defendant was not justified in saying 
that the publication could be read as an attack upon 
“his personal character and was, therefore, likely to pre- 
judice him in the eyes of the Court or the public. 
The publication could not be called what is 
sometimes called ‘trial by newspaper’ for trial by 
a Oourt of Justice. There was nothing in the article 
from which a reasonable person could draw the con- 
clusion that the defendant was not prepared to meet 
the plaintifi's case, or that there was any likelibood 
of the defendant being embarrassed in the conduct 


-of the proceedings by the publication, nor of wit- 
nesses being deterred. ATINDRa Narayan Roy v, 
Hemanta Kumare DEVI Cal. 900 


Contract—Compromise of give-and-take, on doubtful 
right —Binding nature of. : 
Where the contract between the parties is to ssttle 

a doubtful right or question, whether it be of law 

or fact, by a give-and-take arrangement between them- 

selves, such agreement will be upheld. Trgam Dass 

v. ABBAS MIRZA Oudh 186 

———— Construction—-Words of ordinary user— 
Construction of, 

Words of ordinary user must be construed in their 
natural sensein view of the circumstances of the 
case. WESTERN POWER Co v. CORPORATION oF MAT=QUI 

. P.C 401 

Construction— Words, whether can be supplied 
to give effect to apparent purpose of tantract— 
Unexpressed intention, if of any legal effect. 
Although inthe construction of a contraet words 

can be supplied to give effect to the obvious or 

apparent purpose of a contract,this can only be 
if -the language taken asa whole in ` connec- 
tion with the circumstances carries with it 
the meaning sought to be attached to it. Unexpress- 
ed intention is of no legal effect, WESTERN POWER 

Oo. v. CORPORATION of MATSQUI P € 401 

Creditor and surety—Failure of creditor to 
perform term of contract~ Surety, if can be called 
upon to pay. 

Oreditors cannot call upon the guarantor to pay 
any sum under his guarantee whenthey themselves 
have failed to carry out the most important term of 
their contract, such as conveyance of the property to 
the purchaser. So also, the guarantor is not liable 
when there is a variation of the terms of the con- 
tract of which he guaranted due performance by the 








debtor. Prosopa Komar Das v. GILLANDERS 
ARBUTUNOT & Co, Cal. 571 
—--——— Loan— Negotiable instrument given as 


consideration—Rights of lender—Restrictions, 

The giving ofa negotiable security by a debtor to 
his creditor operates as a conditional payment only 
and notas a satisfaction of the debt, unless the 
parties agree so to treat it. Such a conditional 
payment isliable to be defeated on non-payment of 
the negotiable instrument at maturity. 

f a promissory note or other negotiable instrument 
is given by the borrower to the lender and the 
negotiable instrument is itself the consideration for 

: the loan, or if the promissory note or other negotiable 
instrument is accepted as an accord and satisfaction 
of the original debt, the lender is restricted to his 
rights under the negotiable instrument, by which he 
must stand or fall; forin the one case the note or 
bill is itself the original consideration, and in the 
other the original debt hasbeen liquidated by the 
acceptance of the ‘negotiable instrument. 

If itis agreed between the parties that the pro- 
missory note or other negotiable instrument shall be 
taken merely as collateral security for the re-pay- 
ment of the loangthe lender is entitled to -sue upon 
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the original consideration independently of the 

security, and without regard to any rights that he 

may possess under the negotiable instrument, 

Mauxe Cuiryv, koanan N M. A, Kariem Oomnr & 

Co, Rang. 1038 F. B. 
Loan—Promissory note given by borrower— 

Right of suiton original consideration when pro- 

note cannot be proved, 

When a loan is contracted it is an implied term of 
the agreement that the loan shall be re-paid. 

When a promissory note ora bill of exchange, or 
indeed anything else, is given by the borrower to 
the lender in connection with the loan, either at the 
time when the loan is contracted or afterwards, the 
terms upon which it is given and taken is a question 
of fact and not of law. Maune Ounit v. Rosman N. M. 
A. KAREEM OomEr & Co, Rang 1038 F. B. 

Loan—Terms of agreement embodied in 
negotiable instrument — Other evidence— Admissibility 
of. < $ 

If the terms under which the loan was made have 
been embodied’ ina negotiable instrument or in any 
other document, no evidence can be adduced in proof 
of the terms of the contract except the document 
itself, or secondary evidence of the contents of the 
document incases in which secondary evidence 
thereof is admissible. It follows, therefore, that in 
such cases if the document which contains the whole 
of the terms of the agreement is not admissible in 
evidence, a suitto recover theamount of the loan 
must fail, because the plaintiff is not in a position to 
prove the debt. Mauna Osit v. Rossas N.M A. 
Kareen Oomer & Co. Rang 1038 F. B, 
Vendor and Vendee—Money kept with 

vendee to be paid to prior mortgagee—Failure to 
pay — Right of vendor to have amownt refunded to 
him— Amount, tf can be looked upon as debt due 

to vendor. . 

Where a sum of money is kept with the vendee 


on thè deficite understanding that he should pay it | 


io tbe prior mortgages and though the mortgage 
eubsisted, the vendee failed to carry out the 
terms of the contract, the vendor is entitled to 
have this amount refunded to him and it can 
therefore be looked upon as debt due to the 
vendor and is liable to attachment. BAHADUR CHAND 
v., Banapur-SINGH Lah, 645 
GontractAct (IX of 1872), s. 2—Competency to 
sue—Coniract made for benefit of third person— 
Third person's right to sue on contract, 
Althovghordinarily only a person whois a party 
to the contract can sus on it, yet where a contract is 
made for the benefit of a third person, thers may be 
an equity in the third person to sue upon the contract. 
Kaurrep BEHARI DUIT Man GOBINDA Cal. 351 





- 8.18. Ser Minor 466 
————— sS. 19-A. Sze Limitation Act, 1908, Sch. -1, 
“Art. 91 146 
— s. 19-A— Contract — Undue influence— 





Fzxecutant having no opportunity to cancel contract 
on ground of undue influence—Representatives of 
executant—Whether can raise this defence, 
Where the executant of a contract has not had an 
opportunity to cancel the contract after the removal 
of undue influence, itis open to his representatives 
10 raise this defence of undue influence within three 
years after the contract. Rasu BEHARI NASKAR v. 
Cal. 561 
20— Plaintiff treated -and declared 
proprietor in several suits — Compromise with 
defendant — Defendant accepting plaintiff as 
- proprietor—Compromise, if based on mutual mistake 
-of facte > $ pua Ta Ae Boe $ 


-— — 8. 


. 
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A plaintiff was declared owner of the land in suit 
in several cases and he believing himself to be the 
proprietor of the same, entered into a compromise 
withthe defendant by which the defendant made 

. himself liable to pay rent to the plaintiff who was 
: accepted to be the proprietor, and the plaintif filed 
a suit for recovery of arrears of rent : 

Held, that the defendant was bound by the com- 
promise and could not deny the title of the plaintiff, 
onthe ground that both were under mistake of fact. 
At best the plaintiff's title tothe abadi plots could 
be said to have been doubtful. But it could not be 
said that both the parties were, while enteting into 
the compromise, under a mistake on a matter of fact 
within the meaning of s. 200f the Contract Act, 
Trxam Das v. ABBAS MIRZA ` Oudh 186 

—s. 25 (3)—wNoé applicable to debts not bind- 
ing on minor. 

Section 25 (3) of the Contract Act has no applica- 
tion to a case where the debt was not binding on the 
minor and not enforceable against .him. VALLIAPPA 
CHETTIAR v. MARUDA PANDIAN PILLAI 
ss. 60, 61—Interest—Interest Act (XXXII 








of 1839), applicability of—Conditions -Proof of 
demand—Nature of- Notice ontop of bill, if 
suficient. 


Tn order to make the Interest Act applicable it is 
necessary for the plaintif to make out tbat he had 
made 8 clear demand, and in spite of it the payment 
was not made, -Where in proof of demand reliance 
has been placed upon a notice printed on the top of 
each bill that in case of failure to pay the bill, interest 
would be charged, but it is admitted that no interest 
was ever inserted in the body of the bills, and no 
interest was ever specifically demanded, then the 
printed notice is a mere matter of form, and it 
cannot be said that any demand for interest was 
made which could entitle 
under the Interest Act. 
Prasan 


MATHURA 
Oudh 786 
- s. 65—Contract to purchase land in Native 
State— Efforts made to get sanction—Condition that 
purchaser should stay ~ permanently in State— 
Purchaser declining to accept—Breach of contract, 
if committed —Refund of price paid. 


JWALA BAHAY v. 


G agreed io purchase from D his field situated in . 


a Native State Since the sale required the sanction 
of the State, D executed a pro-note for the part of 
the price paid by G. G took possession of the field 
and cultivated it for some time He also made 
efforts to obtain necessary sanction. It was discovered 
that one of the necessary conditions for sanction was 
that heshould stay in the State permanently. G 
declined to accept the condition and sued D for 
recovery of the price paid by him ; 

Held, that there was no breach on G's side and he was 
clearly entitled to a refund and that G was also entitled 
to interest at the rate stipulated in the pro-note asthe 
parties had agreed that to be the measure of compen- 
sation in anticipation ofa possibility of a refund. 





GAJADHAR BALARAM v. DAYARAM QUJAR Nag. 644 
8.66, See Limitation Act, 1938, Seh, 
Art 91 146 


———s. 69, Sze Transfer of Property Act, 1882, 
s 108 (9) 201 
————ss. 69 and 70—Cosis against co-defendants 
—Common interest and common defence— One 
paying costs — Contribution. 
Section i9,. Contract Act, 
contribution, where both the plaintif and the 
` -defendant were liable for the money paid by 
the plaintiff Where the plaintiff and the 
defendant were equally interested in defending 


applies to suits for 
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common defence they should equally bear on costs 
which were decreed against them by a decree of 
Court, by which they were jointly and severally 
liable to pay and there isno distinction between a 
case where execution was proceeded with by attach- 
ment and sale ofthe properties of those who had 
sued for contribution and a case where execution had 
been arrested because the plaintiffs paid off the 
money, ANADA KISHORE CHOUDHURY v, Panosu KAPALI 

` Gal, 510 
S. 70—Plaintiff. holding tenure of defendant 

—Tenure sold in execution of rent decree against 

defendant by superior landlord—Leposit by plaintiff 

to avoid sale—Plaintiff's right of contribution from 
déféndant—Contribution, 

The plaintiffs had a raiyati holding ata fixed 
rate in a tenure of the defendants. In execution of a 
rent decree obtained by the superior landlord against 
the defendants thetenure. was put up to saleand 
was sold, The plaintiffs deposited the decretal money 
plus 5 per cent. of that amount and thereby had the 
sale set aside. The plaintiffs then instituted a suit 
for contribution against the defendants: . 

Held, that the plaintiffs had lawful interest in making 
the payment by which the defendants were bene- 
fited and that the plaintiffs were entitled to contribu- 





tion. ABDUL Aziz v, RAHIMULLA Cal. 167 
s. 74. 

Sen Equity 575 

SER Mortgage ` 617 

s. 111. Sze Limitation Act, 1f08, Sch. J, 

Art. 91 2 146 





— $, 134. Szr Criminal Procedure Code, 1898, 
ss, 514, 515 ` 874 
s$s.151,152 Sun Railways Act, 1890, s. 72 

` 562 








s 137 





8.178—“A person who isin possession of any 
goods or of any bill of lading" in s. 178, Contract 
Act—Whether includes the owner. ; 

The words “a person whois in possession of any goods 
or any bill ofJading” ins 178, Contract Act, are wide 
enough to cover the owner as well asany mercantile 
agent. There is nothing in the rection requiring its 
scope to be limited to the case where the pledgor is 
a mercantile agent, or to exciude the owner from its 
operation, OFFIOIAL ASBIGNRIE oF MADRAS v. MEROATILE 
Bank oF INDIA LTD. P. ©. 730 
S.178— Railway receipt, if a document of 

title relating tothe geods—Sale of Goods Act (IIT 

of 1930), s. 2 (4;—Transfer of Property Act (IV 

of 1882), s. 137. 

A Railway receipt given by a Railway Company 
in respect of a consignment or wagon load of goods, 
giving full particulars relating tothe goods, the 
wagon number, the marks of the bags, number, etc., 
is a document of title to the goods within the mean- 
ing of s, 178, Contract Act. A Railway receipt is 
specifically included in-the definition of “ mercantile 
document of title to goods " by s. 137 of the Transfer 
of Property Act, 1862, which, in virtue of s, 4 of the 
Act, isto be taken as part of the Contract Act as 
being a section relating to contracts, A Railway 
receipt is now included in the definition of documents 
of title to goods in s. 2,4 of the Indian Sale of Goods 
Act, 1930. OFFICIAL ASSIGNEE of MADRAS V. MERCANTILE 
Bank or INDIA, ITD- PG, 730 
s 211. Seg Contract Act, 18729, 8.331 - 33 
ss. 231, 211—Contract with undisclosed 

principal—Breach’ by reason of -default of an 

_ agent of undisclosed principal, : ` 











s 178. Sze Transfer of Property Act, 1889, ` 
730 


- the suit brought by the tbird party and have a . 
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Where the refusal ofthe other contracting party 
to perform the contract is due to the failure of an 
agentof an undisclosed principal to pay the former his 
dues under his own separate contract with him, the 
proper-saction for the undisclosed principal to 
proceed under is s. 231 and not s. 211 and he shall be 
entitled to a decree only against the other contract- 
ing party and not his agent. MAKHANLAL Basak v. 
BasHUDBARANJAN Das Cal. 43 
————88, 231, 211~—Undisclosed principal, if can 

proceed under s 211—S. 231, if debars the principal 

‘from bringing his case under s. 211, if he can. 

An undisclosed principal has an option under 
s. 231 to proceed against the other contracting 
party and thereis nothing in s. 23), to debar 
him from bringing his action under s. 211, and 
seek remedy,if he can do so. MAKHANLAL Basak v. 


BasHuDBARANJAN Das Cal, 43 
Contribution. 
See Contract Act, 1872, ss. 62, 70 510 
WERE Contract Act, 1872, s. 70 167 


-Co-owners—Punjab Land Revenue Act (XVII of 
1887), s. 117—Revenue authorities taking action 
under—Defendant referred to Civil Court to obtain 
declaration—Refusal of High Court to grant declara- 
tion—Duty of Revenue Authorities to correct entries 
— Subseqient denial of plaintiffes title—Time, when 
begins torun against plaintiff. 

Where the Revenue Authorities took action under 
8. 177 of the Land Revenue 
holding theclaim of the plaintiff as 
referred the defendant toa Civil Oourt to obtain a 
declaration in his favour, but the declaration was 
refused by the High Oourt and thereafter the plain- 
tiff approached the Revenue Authorities to revive the 

_ partition proceedings; 

Held; that the Revenue Authorities had no justifica- 
tion to refuse to correct their entries and bring them 
into accordance with the judgment of the High Oourt 
and that even ifthe defendant persisted in his denial of 
the title of the plaintiff in spite of the adverse decision 
of the High, Court time began to run against the 
plaintiff from the date of his subsequent denial. 
BAkusy SHAH v GHULAM ALI SHAH Lah. 821 
Copyright- Suit for damages for infringement of 

—Co-owner made defendant on ground that he 


valid in law 


gave license for which he had no authority to 
defendant No. 1—Suit against co-owner, if 
maintainable. 


Where in asuit for damages for infringement of 
copyright a co-owner was made defendant No, 2 on 
the ground that he gave a license to defendant No. 1 
to print, publish and cell the books and that the co- 
owner had no authority to do it: 

eld, that no order could:be passed against defen- 
dant No.2 for an account of the money received by 
him and the suit must be dismissed as without any 
cause of action. NILADRI NATH V. SATISOHANDRA 

Cal. 835 
Copyright Act (Ill of 1914), ss. 10 (1) and 7 (b) 

—Order under s. 10 (1)—Appeal therefrom— 

Order not showing under what clause of s.7 

prosecution started—Trial, tf fair. 

So far as the order under s. 10 (1) of the Copyright 
Act is concerned, there is a special appeal provided 
by el. (2), ` 

Where the criminal proceedings for infringement 
of copyright of books was started by an orderfrom 
which it did not appear under which clause of s. 7 
of the Copyright Act the accused was being tried and 
also the accused himself did not know it ; 

. Held, that the accysed did not have a fair trial. 
BTHARI Can vo RAMPIRIT RAM 
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Co-sharers—Recorded co-sharers—Grove land held 
in patti exempt from revenue—Co-sharers' liability 
to pay revenue. 

Recorded co-sharers will not be exempt from 
liability to pay revenue according to their recorded 
shares iu the patti on the ground that the grove 
land isexempt from revenue and that they enjoy 
the grove in lieu of their share of profit. Sıra Ram v. 
Kamar UDDIN All. 828 
GCosts—Several defendants having identical case 

represented by same Advocate— Separate costs, if 

should be awarded—Cwil Procedure Code (Act V of 

1908), 8. 35. 

Where several defendants are represented by same 
Advocate and their case is practically identical, no 
separate costsshould be awarded to them. Ma Tin E 
v. Ma SEIN Mya Rang. 71 
Court-fees. Suz Agra Tenancy Act, 1901, s. 41 115 

Case decidedon merits and dismissed— 

Plaintiff asked to make good deficiency in court- 

fees—Procedure, tf proper—Court Fees Act (VII 

of 1870), s. lu—Civil Procedure Code (Act V of 

1908), O. VII, r. 1L1—Punjab Pre-emption Act (I 

of 1913), s. 22. 

The Judge, while dismissing the suit on the 
merits, is not justified in requiring the plaintiff. to 
make good the deficiency in court-fee. The question 
of court-fee should be determined at the earliest 
possible opportunity. Ifon examining the plaint 
the Court finds that the relief claimed was under- 
valued,- it should require the plaintiff to correct the 
valuation within a timeto be tixed by it, and if he 
failed to do so, the plaint should be rejected under 
O. VU, r. 11, Oivil Procedure Code, If the matter 
requires investigation, the Court should record the 
evidence of the parties bearing on the point, and if 
it finds that the court-fee paid was insufficient, it 
should stay further proceedings in the suit and re- 
quire the plaintiff to make good the deficiency within 
a specified time, and on his failure to do so, it should 
dismiss the suit under s. 10 ofthe Court Fees Act. 
But where in a pre-emption suit, the Court proceeds to 
record findings on all issues and, dismissing the suit 
against plaintiff on merits, directshim to pay the 
deficiency of court-fees within time, the procedure 
is not proper. This being so, the subsequent order 
directing that the amount be deducted from the one- 
fifth of the purchase-price which had been deposited 
by the plaintiff unders.22 ofthe Pre-emption Act, 
cannot stand, WALAITI Ram v. Gorr RAM Lah. 799 
Deficiency in—Order of rejection of plaint 

—Propriety of—Order to withdraw suit and bring 

fresh suit—Whether. can be made on insufficiently 

stamped plaint—Deficiency paid by plaintiff— 

Whether can be refunded. ; h 

There will beno proper suit before the Court until 
the deficiency in court-fee is paid. The only order 
that can be passed is one rejecting the plaint. No 
order permitting the plaintiif to withdraw the suit 
and to bring a fresh suit can be made on the 
basis of an insufficiently stamped plaint, which 
was liable to be rejected. Ifthe deficiency in court- 
fee is paid by the plaintiff, though unwillingly, he 
cannot be permitted to get back the same, AsGHARI 
BEGUM v. FISIHUDDIN All. 816 

Mortgage decree—Decree-holder paying court- 
fee on amount due on date of institution of swit— 

Whether entitled to execute decree for higher amount 

on account of interest without payment of additional 

- court-fee—Costs—Additional court-fee paid, if can 
be recovered as costs—Interest accruing after 
institution of suit—Plaintiff, if can be called upon to 
pay court-fee on the interest. 

- The holder of a mortgage decree who had paid 

court-fee on the amount due at the date of. the 
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institution of the suit can execute a decree for ahigher 
amount on account of interest pendente lite without 
being liableto pay additional court-fee calculated on 
the higher sum. This amount of additional court-fee, 
if paid, cannot properly be regarded as costs in the 
case, to be recovered from 

There isno provision in the Court Fees Act under 
which a plaintiff can be called upon to pay court-fee 
on the amount of interest which accrues after the 
institution of the suit. THAKAN OHAUDHURI v. Lacami 
NARAIN Pat, 244$ B. 

Refund of court-fees—Power to order refund 

apart from the Court lees Act, limits of 

. The Court can order a refund of court-fee wholly 
or in part only in three cases :—(t) where the Court 
Fees Act applies, (ii) where there is an excess pay- 
ment by a mistake, or (iii) where, on account of the 
mistake of a Court a party has been compelled to 
pay court-fees. 

Where a party preferred an appeal but when a 
revision petition which had been filed by the opposite 
party was dismissed, he withdrew the appeal : 

Held, that the Court had no power to refund the 
court-fee paid on the appeal, In re CHIDAMBARAM 
OHETTIAR Mad, 778 (a) 
Suit for recovery of mortgage money—Plaint 
mentioning plaintiff's prior morigage—Prayer for 
sale of property subject to prior mortgage—Court- 
fees paid on amount to be recovered on subsequent 
mortgage only—Proper court-fee payable. 





A suit was brought by the plaintiff for enforce- 
ment ofa mortgage, dated July 5, 1924. The 
sum claimed under that mortgage was 


Rs, 2,06,091-10-3. In the plaint it was alleged 
that besides the mortgage in suit the plaintiffs 
had a prior cbarge under a mortgage-deed, dated 
June 21, 1923. The principal sum advanced there- 
under was said to be Rs, 65,000 In the con- 
cluding paragraph of the plaint it was prayed 
that the mortgaged property be sold subject to 
the charge arising fromthe prior mortgage of 
June 24, 1923. The plaintiff paid court-fee on the 
sum of Rs. 2,06,091-10-3, alleged to be due under 
the puisne mortgage in suit. No separate court-fee 
was paid in respectof the prior mortgage: 

Held, that the plaintiffs in effect claimed the 
mortgage money due under the puisne mortgage 
coupled with a declaration that the” prior mort- 
gage of June 24,1923, was valid and binding on 


the defendants. Consequently, the plaintifis were 
not bound to pay court-fee ad valorem on the 
amount due under the prior mortgage; the 


laintii’sy suit should be considered to be one 
or recovery of money due under the subsequent 
mortgage and a declaration in respect of the prior 
. mortgage. They were, therefore, bound to pay 
an additional court-fee of Rs. 10. Isuwar DAYAL v. 


ANNA SAHEB All. 814 
Court Fees Act (VIl of 1870), s. 7 (1) 0D, iiv) 
(c)—Tenure-holder, if a tenant within s. 7 


(xi), (b)—“Right of occupancy”, if includes rights 

of tenure: holder. 

A tenure-holder is a tenant within the meaning 
of s. 7 (xi), Court Fees Act, and the words “right of 
occupancy" used in cl. (b) of the section are to be 
understoodin the popular and more general sense 
ofa right by virtue of whicha tenant remains in 
actual and physical possession as it were of the 
tenancy and so does not include the right ofa 
tenure-holder, A  tenure-holder occupying any 
portion of his tenure is included in the term but 
this would notmake him anythe less a tenure- 
holder; vide s. 7, sub-s. (4), Bengal Tenancy Act, 
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which speaks of a tenure-holder himself o :cupying 
a portion of the land. fPRosannapeB RaikaT v. 
PURNA CHANDRA SHAHA Cal. 753 
——-s. 7 (i), (ID, (Iv), (©, (Xl) (b), Sch. |, Art. 1 

—Suit for enhancement of rent—No prayer for 

recovery of rent—Suit governed, by Art 1. 

Where ina suit for enhancement of rent of tenure, 
there was no prayer for recovery of any rent ; 

Held, that for the purposes of court fees the value 
of the suit was the amount to which the 
rent was prayed to be enhanced. Neither s. 7 (i) or (it) 
nor (iv) (c) of the Court Fees Act governssuch a suit. 
PROSANNADEB RAIKAT v. PURNA CHANDRA SHAH 

Cal. 753 

—s 7, cls (iii), (iv) (a)—Sutt for declaration 
that plaintiff is the real owner of promissory note 
and for recovery of note—Valuation and court-fees, 

A suit for declaration that the person really in- 
terested in certain promissory notes is the plaintiff 
and not the defendant though they standin the 
defendant's name and' for recovery of the notes but 
not for recovery of the money due on the notes 
falls within the purview of s 7, cl (iv) (a) of the 
Court Fees Act and not cl. (iii) and the plaintiff has 
not got to pay court-fees on the value of the 
notes, 

He has only to state the value at which he values 
the relief sought and pay court-fees thereon, Kommura 
VenxatTa Rao v. KORELLA SESHARATTAMMA Mad 756 
S. 7 (IV) (C:—Question of court-fee, how to be 

decided —Plaint deliberately cast in such a form 

as to evade payment of court-fee—Plaintiff really 
seeking declaration of title wuh consequential relief, 

—Court-fee payable, ` 

Although the question of court-fee must be 
decided on the allegations made in the plaint, and’ 
the relief actually asked for therein, yet where it 
is clear-that the plaint is deliberately cast in such 
a form as to evade payment of court-fee, but is 
nevertheless aplaint fora declaration of title toge- 
ther with a consequential relief, the court-fee pay- 
able on such a plaint must be ad valorem on the 
value of the property in dispute. It is the bounden 
duty of Courts to look into the substance of the 
relief claimed. 

Where the 








allegations in the plaint show 
clearly that the plaintiff virtually seeks the can- 
cellation of a deed of wakf and the will executed 
by a deceased man in order that he may recover the 
property as the reversionary heir of the deceased, 
the plaintiff, in substance asks for the cancellation 
of the deed of “ wakf “` and the will, and, therefore, 
his plaint is virtually for a declaration with a con- 
sequential relief, and falls under s. 7 (iv) (e) of the 
Court Fees Act. Maranura PRASADU. Ram LAL 
Oudh 312 
——— s 7 (iv) (e)—Suit for declaration that a 
decree could not be executed against plaintiffs who 
were not parties to itt—Court-fee—Ad valorem fee, 
if payable, 

The plaint in a suit for a declaration that a decree 
could not be executed against tke plaintiffs on the 
ground that they were no partiesto the decree must 
bear ad valorem court-fee. 

Where a suit is purely for a declaratory decree and 
does not involve any consequential relief, the 
Court has to look at the substance, and not merely 
et the language of the plaint and that where the . 
plaintiff's objectin bringing sucha suit is to get rid 
of a decree passed against him ina previous suit, 
the plaint must bear an ad valorem court-fee, 
Narain Das v Firm Har SUKH DAs-OHHoG MaL 
Lah. 847 (a) 
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——s. 7 (Iv) (c), (v)—Suit for possession as 
mahant — Declaration of right to mahantship 
` essential to success of suit—Court-fee payable. 

The plaintiffalleged that he wasthe chela of a 
certainformer mahant of a certain math, that the 
defendant had become the mahant of the math, but 
had taken awife andon the contention of the 
plaintiff he thereby vacated the office of mahant. 
He sought a declaration that he (the plaintiff), was 
the mahant ofthe math and was entitled to get 
possession of all the properties and he further 
asked that after declaring the plaintiff's title, the 
Court should give him possession of the properties 
ofthe math which were specified in the plaint. 
He paid court-fees upon the plaint on the basis of 
8.7, cl. (v), Court Fees Act: 

Held, that the plaintif, before he could get hia 
possession, which he asked for, must have it decided 
in his favour that the defendant had vacated the 
office of mahant and, secondly, that he (the plaintiff) 
had succeeded to that office and a finding and a 
declaration to that effect was essential to his success. 
It was therefore a suitfora declaration with conse- 
quential relief, and not merely a suit for possession 
with incidental’ preliminary determination of title 
and hence court-fee was payable under s. 7 (tv) (c) (v). 
Ram BHUSAN Das v. BAOHU Rar Pat. 1003 


—~—— s.7 (vi (©, Sch. Il, Art, ;17-B—Suit for 
recovery of possession of ` tank bed with prayer for 
injunction -Proper court-fee—Tank bed, whether 
incapable of valuation. - 

A tank bed has no market-value because it is 
unsaleable except as accessary to other property, and 
accordingly a suit for ejectment of a trespasser from 
a tank-bed and for an injunction restraining him 
from interfering with the plaintiff's possession is 
governed by Art. 17 (B) and not by 6, 7 w) of the 
Court Fees Act 

Obiter —In a suit for ejectment of a trespasser the 
prayer for recovery of possession is an essential 
prayer ofthe suit andthe plaint cannot be deemed 
to fall outside the scope of s.7, Oourt Fees Act, 
merely because other reliefs such as injunction are 
also claimed, Manixam PiLLAI v. N. M, NAGASAMI 
AYYAR Mad. 679 


——_—s. 7, Sch. I], Art. 17 (IN)—Declaratory suit 
with no consequential relief—Cross-objection, court- 
fee for—Ad valorem fee, if necessary. 

F ‘A cross-objection and an appeal are very inti- 

mately connected and there is no essential differ- 

ence from the point of view in court-fee between 
the one and the other, and there is no reason 
whatever why a person who files a cross-objection 
should have to pay advalorem court-fee, whereas 
if an appeal is filed iastead of a _cross-objection 

court-fee will not have to be paid. Oonsequently, a 

cross-objection in a declaratory suit where no other 

consequential relief is asked for does not require 
ad valorem court-fee. The omission of the word 

‘cross-objection’ from Sch, IJ, Art, 17 (iti) in the Court 

Fees Act is a mere clerical error and by a memo- 

randum of appeal, a cross-objection is also intended 

to be included. SURENDRA SINGH v. GaMBHIR SINGH 
All, 196 


s. 10. See Oourt-fees 799 





s. 11—Suit for dissolution of partnership 
and its accounts—Award—Decree for a certain 
amount—Suit valued at Rs. 100—Difference of 
court-fée to be paid by plaintiff before execution— 
Extent of~Valuation of suit, SANG 


192—G. I.-Y, 
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During: the pendency of- a suit for dissolution 
of partnership and its accounts an arbitrator 
was appointed and he gave an award dividing the 
partnership and awarded a decree for Rs, 3,892-1-0 
in favour of the plaintiff, The plaintiff had valued 
his relief in the plaint at Rs. 100 and had paid 
court-fee on that amount : 

Held, that under s. 11 of the Court Fees Act 
the plaintiff was bound, before executing the decree 
to pay the difference between the amount of court- 
fee paid by him on the plaint and the court-fee, 
payable on the amount decreed in his favour, and 
court-fee on the sum of Rs. 3,892-1-0 only could be 
levied and not that on the value of the plaintiff's 
share in the whole of the joint partnership property 
which was divided between the parties. 

Under the provisions of the Suits Valuation Act, 
the value for the purposes of jurisdiction in a suit for 
dissolution of partnership and its accounts must 
be the same as the value for the purposes of 
court-fee. Monan LAL v. NIHAL OHAND Lah. 608 


s. 13—Whether exhaustive—Refund, if* can 
be made in exercise of inherent powers of Court— 
Givil Procedure Code (Act V of 1908), s. 151. 
Section 13, Court Fees Act, is not exhaustive 

and the High Court in‘ suitable cases may 

exercise its inherent powers vested init bys. 151, 

Civil Procedure Code, and order refund of court- 





fees paid. ; 
V here an application for registration. 
of an appeal was rejected on the ground 


that it was filed ‘out of time but it appeared that 
delay was due to gross negligence of the legal adviser 
of the appellant and not his own: 

Held, that it could not be said that there was 
any want of bona fides on the part of the sppel- 
lant and that it was a fit case in which the in- 
herent powers of the Court could be exercised. 
J. O. GALBTAUN V. JANAKI Nata Roy Cal, 215 


———-Sch. |, Art. 1. Sse Court Fees Act, 1870, 





s. 7 (i), (ii) (iv), (c), (xi), (0) 753 
Sch, I, Art. 17 (ili) See Court Fees Act, 
1870, s. 7 196 


—— —— Art 17 (6)—Applicability of. 

To bring the case within the scope of Art, 17 (6); 
Sch. Il, Court Fees Act, it must be established that it is 
not possible to ascertain even approximately the money 
value ofthe subject-matter of the dispute, Where, 
therefore, aj suit for accounts valued at Rs. 1,200 
was decreed for Rs, 9,154: 

Held, that the appeal from such a decree should 
be valued at Rs. 9,15t. The appeal was not 
governed by Sch. II, Art. 17 (6) as it could not 
be said that the money value of the subject- 
matter was not even approximately ascertainable. 
KAILASH CHANDRA DAS, NARAIN OHANDRA Das 
: Cal, 97 


Criminal Law Amendment Act (XIV of 1908), 
s. 17 (2). Sez Legal Practitioners Act, 1879, s, 12 
; 943 


Criminal Procedure Code (Act V of 1898), 
ss, 107, 144, 145-—Discretion of District 
Magistrate—Interference by High Court, when’ 
proper—Order not illegal nor definitely improper— 
Interference, propriety of. 

The High Court should be astute not to inter- 
fere with the exercise of his discretion by 
the District Magistrate as fto which of the’ 

e 
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powers conferred on him by statute enabling him 
to ensure the peace of his District, he should 
exercise in a particular case. Hejs necessarilyin 
a better position to say which of those powers is 
called for by the situation confronting him .at the 
crucial moment. Jt is enough that the action 
which he is taking is not illegal or definitely 
improper. Where it can certainly not be pre- 
dicated that action under s. 107 is not proper 
since it is clear that such acticn is legal, 
the Court ought not to quash the proceedings 
under s. 107 even if it should be ‘possible to 
predicate later on (as opposed to the date of initiation 
months ago) that a proceeding under s. 145 might 
eventually give better results, Convenienceis not 
necessarily a good criterion, still less, a general 


criterion, Harinar SINGH V. EMPEROR Pat. 1050 
———— 8, 109. Ser Criminal Procedure Code, 1898, 
B. 426 j 785 





$. 110. Szu Evidence Act, 1872,9. 30 881 
«——— sS. 110—Previous-conviction 12 years before, 

if a justification for binding him over under 3.110, 

Intheabsence of cogent and convincing evidence 
in proof of the fact that the applicant is by habit a 
thief ora house-breaker, his previous conviction 12 
years beforecannot by itself be a justification for 
binding him over under s, 110. RAGHUBAR DAYAL 
» EMPEROR AR. 120 





$, 110—Security proceedings— Court's duty 
=-Magistrate limiting the number of defence witnesses 
=Magistrate should not act as prosecutor, 

In casesarising out of security proceedings the 
Courts ought to approach the consideration of the 
case in a fair way having regard to the interest 
hot only of the prosecution but also of 
the accused. A Magistrate has no sanction in law 
and no right to arbitrarily limit the number of 
witnesses whom the accused wants to examine 
in ; his defence. A person whois called upon 
to furnish security under s. 110, Criminal Procedure 
Code, is entitled like other accused persons to have 
his full say in the matter and there is no warrant in 
law for calling upon such @ person to play the role of 
a Judge and to decide for himself who are his “best 
witnesses” and examine only such witnesses in his 
defence. When trying a case under s. 110, the 
Magistrate is required by law to function as a judicial 
officer, and public policy dictates that nothing should 
be done in the trial of such cases which may lay the 
proceedings open to the comment that the Magis- 
trate was both in the position of a prosesutor and a 
Judge.. In the trial of such cases, like other cases, 
the procedure prescribed by law must be faithfully 
followed, the evidence must be judicially considered 
and findings based on judicial principles must be 
recorded. RaGuusar DAYAL V. EMPEROR All, 120 





-— S. 117 (4)—Evidence of general repute — 
Admissibility —Weight of such evidence—Evidence 
Act (I of 1872), s. 60, 

The fact that a person is an habitual offender may, 
in view of the provisions of s. 117 (4), Criminal Pro- 
cedure Code, be proved by evidence of general repute 
or otherwise; such evidence of general repute does not 
offend against the rule against reception of hearsay 
evidence or the provisions of s. 60, Evidence Act, 
by which it is provided that oral evidence must, in 
all cases whatever, be direct. What weight is to be 
attached to such evidencs of a particular witness 
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must necessarily depend on the fact whether the 
witness is independent and impartial, whether heis 
in a position to diaclose the source of his knowledge 
and whether the source of his knowledge is such as 
to inspire confidence. If the witness merely states 
that a man is reputed to be an habitual offender and 
is unable to disclose the source of his knowledge, 
his evidence is entitled to no weight whatsoever. 
RAGHUBAR DAYAL v. TIMPEROR All. 120 | 


8.120. Ser Oriminal Procedure Code, 1898 
a. 426 785 


—5.133. Sze Criminal Procedure Code, 1898, 
s 13)(a) 737 


ss 139 (a), 133, 143—Magistraie, if can 
direct particular party to go to Civil Court to 
establish right—Order under s. 133—Whether binds 

a person not party to proceedings—Subsequent 

proceedings against that person under s. 143, if 

can be taken. 4 

There is no direction in s. 139 (a), Criminal Pro- 
cedure Code, as to which of the parties is to -be 
directed to go to the Civil Court. “There is no obliga- 
tion .on the Magistrate to force the opposite party or 
‘any particular party into the Civil Court. It is clear- 
ly within its inherent jurisdiction to stay proceedings 
until the matter hasbeen decided by a competent 
Civil Court on such conditions as may to it seem fit 
in the varying circumstances of each case, It is not 
within the competence of the Magistrate to direct any 
particular party to obtain a declaration from the 
Oivil Court. 

Section 143, Criminal Procedure Code, contemplates 
the prevention of a re-petilion, or the continuance 
of a public nuisance by the party against whom an 
order under s. 133, Oriminal Procedure Code, haa 
already been passed. An order under s. 133, Crimi- 
nal Procedure Code, binds the person against-whom 
the order is passed and nobody else, Therefore, no 
order can be passed under s. 143, Oriminal Procedure 
Code, against a pereon who was nota party in any 
earlier proceedings when orders under s. 133, Crimi- 
nal Procedure Code, were passed. RAM SAHAI v. 
Uttama DEBI All. 737 














8.143—Scope—Party complained ` against 
must havea rightof defence on merits. 


The object of s. 143, Criminal Procedure 
Code, is to give the Magistrate summary powers 
to issue an order against a person who is 


repeating or continuing a public nuisance, that 
is to say who _ has repeated an act which has 
already been forbidden by a competent tribunal. It 
is not for original use, Paity who is alleged to 
have committed the nuisance must have the right 
to set up a defence on the merits and the summary 
order should not be made without giving him an 
opportunity of being heard under the other sections 
of Chap. Xof the Code of Criminal Procedure, which 
provides the procedure for that purpose, JAGDISH 
Narain v. DHANUSHDHARI PRASAD Pat. 708- 





S. 144—Order under s. 144—Locality to 
which order is applied should be clearly defined. 
An order under s. 144, Criminal Procedure Code, 

especially when it is directed against the public 

generally, involves a considerable infringement upon 
the rights of the public and very oftena consider- 
able interference with the legitimate activities of the 
publis. It is necessary, therefor® that the operation 
of such ordersshoyld be kept within the narrowe s 
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possible limits,and that the place or locality to 
which. they are applied should be so clearly defined 
as to enable the public to know at once what the 
prohibited area is and to obviate the possibility of 
people disobeying the order through ignorance of the 
place to which it is applied, Vasanr B. KHALE v. 
EMPEROR Bom, 701 





= s. 144 (3)—‘Pariicular place’ ins. 144 
(3), meaning of. 
The expression “ particular place” in  sub-s. (3) 


of s. 144 ofthe Oriminal Procedure Code implies 
that the place to which the restriction applies should 
be sufficiently particularised,z e, specified in the 
order, so that the public might feel no vagueness or 
uncertainty about it. It has not so much to do with 
the area of the place as to its description. VasanTa 





B. KHALE v. EMPEROR Bom. 701 
: ss, 144,145 Ser Criminal Procedure 
Code, 1898, s. 107 1050 


——-s, 145—Decree-holder’s possession lawful 
against one but unlawful against another— 
Possession, whether can be maintained under s, 145, 


For the purposes of s. J45, Criminal Proce- 
dure Code, a decree-holder has no advantage 
over anyone else except that he can date his posses- 
sion fromthe date when the Court delivered posses- 
sion to him, but he must maintain that possession 
as any other person would have to maintain it. His 
possession might be lawfulas against one person and 
unlawful as against another; but the possession is 
his. Such possession can be maintained under 
B, 145. EMPEROR v. HAKIMEHAN Nag 28 


s.145—Isolated act of trespass, if amounts 

to possession. 
An isolated act of trespass does not constitute pos- 
session of the wrong: doer as against the rightful owner 
in possession, MAHABIR Sineu v. Emperor Pat. 591 





8.145—No overt act beyond taking possession 
under orders of Court—Continued possession of 
another party, if broken. 

Possession given by the Court, even though there 
be no overt act beyond the actual taking of possession 
under the orders of the Court, breaks a previous 
continued possession of another party. EMPEROR 
v, HAKIMKHAN Nag. 28 





s.145—Period of two months, if should be 
counted from the date of the complaint or from the 
date of the preliminary order. 

In view of the proviso to sub-cl. 4 of s. 145, Criminal 
Procedure Code, a Magistrate cannot make an order 
under 8.145 ifit is found thatthe person making 
an application under that section had been dispossess- 
ed more than two months before the date on which 
the Magistrate issued a notice as required by the 
provisions of s. 145, cl. 1 of the Codeof Criminal Proce- 
dure, A person complaining of forcible dispossession 
under s.145 cannot claim the benefit of that section 
if the dispossession took place more than two months 
prior to the date of the preliminary order under cl. 4, 
s. 145 and not from the date of the complaint. 
MEHARBAN SINGH v. BHOLA SINGH ‘All. 496 


ss. 145, 537—Dispute between two persons 
—Complaint by agent of one of them—Notice to 
agent of other—Master not called upon to file written 
statements—Casee proceeding between agents— 
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Magistrate ordering possession of. property to be 

given from one master to another—Order, if valid 

—Irregularity, if cured by s. 537. : whe 

Where from a complaint of the agent ofa person 
and the Police Report it is found that .the real dis- 
pute is between the master of the complainant and 
another person, but the Court issues notice tothe 
agent of thelatter and the case proceeds between 
the agents,and without notices being sent to the 
masters to file their written statements, the Magis- 
trate attaches the property in possession of the 
master ofthe opposite party and orders possession 
to be given to the master ofthe complainant, the 
order is invalid and the proceedings should be 
quashed. Section 537, Criminal Procedure Oode does 
not cure the omission to implead the masterof the 
opposite party. Puare LALU. IIMPEROR All. 500 


s. 147 —" Last of such occasions before such 
inquiry”, meaning of. i 
The words “last of such occasions before such 
inquiry,” ins, 147, Oriminal Procedure Code, mean 
last of such occasions on which the right would have 
been exercisable. JapuBans Dgo v. PANDEY Pansman 
at. 29 


——s, 154—Telegram addressed to Police 
regarding commission of offence — Whether 
constitutes First Information Report. 

Where an original telegram addressed to the 
Police regarding the commission of an offence is 
thumb-marked by the complainant and its authenti- 
city is confirmed, it becomes a written statement 
complying with all the requirements of s. 154 of 
the Criminal Procedure Code. It is immaterial 
whether a written reportis sent through a messen- 
ger or through the telegraph; as soon as its genuine- 
ness is established, it must be treated as the first 
information report in the case, Any further state- 
ment made by the complainant can only be regarded 
as one given in the courseof an investigation. 
CHANAN SINGH v. EMPEROR - Lah. 229 


——— s, 162. Sze Oriminal Procedure Code, 1898, 
s, 297 681 


s. 162—Copies of statements of witnesses— 
Use to which they canbe put—Whether can be 
admitted after evidence of witness is closed— 
Evidence Act (I of 1872),-s. 145. 

Under s. 162, Oriminal Procedure Code, the only 
use to which copies of statements of prosecution 
witnesses may be put is under s, 145, Evidence 
Act, to contradict a witness, and for this pur- 
pose the attention of the witness must be drawn 
to thestatements and the time when the applica- 
tion should be made is “when any witness is 
called for the prosecution”. The section does not 
authorise the granting of such copies after the 
evidence cf the witnesses hasclosed, and there is no 





use to which such statements can then be put, 
Suras Bativ. EMPEROR . All. 249 
-——-s 162— Evidence Act (J of 1872), s. 145— 


Statement in police diary — How to be used for 
contradiction of witness—Strict compliance with 
provisions of s. 145—Necessity of. 

Where it is intended to contradict a witness 
by a previous statement reduced to writing, the 
procedure laid down in s, 145, Evidence Act, must 
be observed. What is intended by that section is 
that a witness should be informed of the part of his 
statement which is to be used to contradict him and 
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he should be given an opportunity of explaining what 
he meant by that portion of his statement, RAGHURAJ 
SINGH V, EMPEROR All. 873 


——-—-$.162— Placing before jury statements by 
accused to Police—Legality of. , 
Placing beforethe jury the statements contained 

in police papers examined by the Judge, for the pur- 

pose of corroboration or otherwise of the confessional 
statements of the accused and used as evidence in the 
case isin direct contravention of the provisiona 
contained in s. 162, Criminal Procedure Code, and no 
such reference in a charge to jury is permissible 
under the law. KASHIM ALI». EMPEROR Cal, 234 





ss. 164, 533—Recording of confession, if 
-obligatory on Magistrate—Evidence Act (I of 1872), 
ss, 91,26, 21—Unrecorded confession — Whether 
can be proved by oral testimony of Magistrate— 

Confession, if can be proved against accused— 

Confession ta’ Magistrate while in Police custody— 

Admissibility of. 

Section 164, Oriminal Procedure Code, in terms 
does not make it obligatory upon a Magistrate to 
record a confession, If an accused person makes a 
confession during a Police investigation, or before 
thecommencement of the inquiry or trial, then it is 
open to a Magistrate of any of the classes specified in 
that section to record the confession, and if he 
does so he is bound to record it in the manner laid 
down in that section. Section 164 should not be 
interpreted as meaning that if the Magistrate is 
satisfied that the accused is making the confession 
voluntarily andis not doing so under any induce- 
ment, threat or promise or coercion then he is bound 
torecord the confession, The language of the 
section leaves it optional to the Magistrate to record 
the confession o: not as-be thinks fit. He is not 
bound to record it even if he be clearly of opinion 
that the person is willing to make a perfectly volun- 
tary confession. The mere reference tos. 91, Evidence 
Act, contained in s. 533, Criminal Prccedure Code, 
cannot be taken to imply that a Magistrate hearing 
an oral confession made by an accused person in the 
course ofan investigation is bound to record the 
confession in the manner laid down in s. 164. The 
language of that section is “may record” not “shall 
record,” 

Under s. 164, Criminal Procedure Code, it is not 
obligatory on a Magistrate holding an investigation 
or preliminary inquiry -under s. 159 of the Code, 
to record in writing a confession made to him by an 
accused person and such confession may be proved 
by the oral testimony of the Magistrate. As itis 
not obligatory on a Magistrate to recorda confession 
under s 164, oral proof of an unrecorded confes- 
sion made toa Magistrate before the inquiry or 
trial is not excluded by the terms of s. 91, Evidence 
Act. 

‘Under s. 21, Evidence Act, a confession, being a 
species of admission, would be relevant and can be 
proved as against the accused unless it can be shown 
that there is some provision of law which excludes the 
proof of such a confession. Ifa confession is made 
toa Magistrate himself then that confession is 
obviouely made “in the immediate presence” of the 
Magistrate, and the requirements of s. £6 are satis- 
fied. SIDHESHWAR NATH v. EMPEROR All 174 


——s.195. Smr Criminal Frocedure Code, 1898, 
S. 476 228 


———§ 195 (1) (b)—Penal Code (Act XLV of 
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1860), s. 211— Cognizance of offence under s. 21), 
Penal Code, taken—S. 195 (1) (b), Criminal Frocedure 
Code, if applicable. 

cognizance has been taken of an offence 
under s. 211, Penal Code, on the complaint of the 
Police Officer before the informant has by an ap- 
plication to the Magistrate travereed the Police 
Teport, repeated his charge, and asked fora judicial 
investigation, 8. 195 (1) (b), Oriminal Procedure Code, 
does not become applicable ; but where no cognizance 
has beentaken by the Magistrate of the offence 
under s. 2L], Penal Code, the application of the 
informant, if within the definition of a complaint, 
does bring s. 195 (1) (b), Criminal Procedure Code, 

nto operation. Daroca Manton v. [MPEROR 
Pat. 847 (b) 


$.196-A, Sr Penal Code, 1860, s. 120-B 
282 
—~——— 8.197. Sre Penal Code, 1860, e, 499 1029 





——s8s. 197, 203—Penal Code (Act XLV of 
1860), s. 8342—Eacise Sub-Inspector—Prosecution of, 
under s. 342—Sanction of Local Government, if 
necessary— Power of appointment delegated to 
Divisional Commissioners—Sanction not obtained 
under s. 197, Criminal Procedure Code— Order should 


be one of dismissal of complaint under s. £03, 
Criminal Procedure Code. 
The delegation by the Local Government of ita 


power to a.special officer only means that the Local 
Government performs that act itself through the 
medium of a particular officer astke channel 
through which it is done; and it is an 
ordinary case of gui facit per alium facit 
per se... Ib is nodoubt done in accordance with 
that delegation, but nevertheless it remains the act 
of the Local Government. g 

Consequently, although the Local Government has 
delegated the power of appointing a Sub-Inspector 
to Divisional Commissioners, yet the Sub-Inspector 
is protected by the provisions of s. 197 (1), Criminal 
Procedure Code and, therefore, sanction of the Local 
Government is necessary to prosecute him for an 
offence under e, 342, Penal Code, 

Where sanction which is neceseary has not been 
obtained, the order should be one of dismiseal of the 
complaint under s. 203, Criminal Proeedure Code. 
Kyaw HTIN v., AH Yoo Rang, 366 


s. 198— Mandatory nature of provisions of 
8, 198— Objection to aurisdicticn not taken in trial 
Court— Whether confers jurisdiction on Magistrate. 
.Even when objection with regard to jurisdiction 

has not been taken in the trial Court, in view of the 

mandatory provisions of s, 168, this cannot confer 
jurisdiction on the Magistrate trying ihe case. 

JAGDISH Narain v, Shama ARA BEGAM Oudh 478 


—S. 198 proviso—Penal Code (Act XLV of 
1860), s.498—Comzlaint under, on behalf of woman 
who ought not to be compelled to appear in public— 
Leave of Court not obtained—Trial, if without 
jurisdiction, 

Under s. 198, Criminal Procedure. Code, no Court 
shall take cognizance ofan offence falling under 
Chap. XIX or Chap. XXI of the Penal Code or 
under ss. 493 to 4€6 of the same Code except upon 
complaint made bysome person aggrieved by such 
offence, The proviso to 8. 198, Criminal Procedure 
Code renders it permissible, in the case of a woman, 
who according to the customs and manners of the 
country ought not to be compelled to appear in 
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public, that a complaint of any of the offences speci- 
fied in the section may be taken cognizance of by the 
Court on a complaint made by some other person 
on behalf of such woman provided leave of the Court 
be taken for the purpose. The provieicns of the 
section are mandatory and hence where a Magistrate 
takes cognizance of the complaint when no Jeave has 
been obtained by the complainant who files it on 
behalf of a woman, who according tothe customs 
and manners of the country ought not be compelled to 
appear in public, the Magistrate does so without 
jurisdiction and the trial and conviction in pursuance 
of the complaint must beset aside. JAGDISH NARAIN 
v, SHAMS Ara BEGAM Oudh 478 


$, 202—Accused, if has a right to be present 
in enquiry under s. 202. 
In enquiries under s. 202 the accused has no right 
to be present. S D. Varponv. R. HEARSEY 
Rang. 344 


- 





s. 202—Complainant, if should have personal 
knowledge of facts—Magistrate’s duty before issuing 
process. 

Complaints may generally be made by any person 
aware of the commission of an offence, and not 
necessarily by the person injured. The person 
making a complaint need not himself ’ have personal 
knowledge of the facts constituting the complaint, but: 
before issuing process on such allegations the Magis- 
trate should satisfy himself on proper, materials that 
a case for issueof process has been made out. S.D. 
VARDON v. R. HEARSEY Rang. 344 


S, 202—Opponent, if can be allowed to state 

“his case under s. 202. 

It isopento a Magistrate taking action under 
8.202,  Oriminal Procedure Code,. ifhe deems it 
desirable to give an opportunity to the accused to 
appear and state what he has to say about the ac- 
cusation and a Magistrate may even accept any 
documentary evidence the accusedcares to produce. 
REWATMAL UDHOMAL v, SAJANMAL MEHRUMAL 

Sind 382 

— ss. 202, 344-S. 344, if includes 

preliminary inquiry under s 202— Stay of criminal 

trial, pending civil suit—Stay, when should be set 
aside, 

Section 344, Criminal Procedure Code, refers 
specially to the stay ofany inquiry or trial and 
this definitely includes a preliminary enquiry under 
8, 202, Criminal Procedure Code. Consequently, an 
opponent can file his application before the Magistrate 
under s. 34! and is entitled to be heard in support 
of it. 

If at any time the applicant is ina position to 
show that the civil litigation is being deliberately 
delayed by the opponents, he may apply to the 
Magistrate drawing attention to the fact andit would 
be open tohim to proceed with the criminal case 
refusing any further stay of the proceedings pending 
the civil litigation. RewaTmaL UDHOMAL v. SAJANMAL 
MEnRUMAL Sind 382 


—— 85, 202, 344—Order under s. 202—Juris- 
diction to pass order under s. 344, if retained. 





A Magistrate making an order under s. 202, Crimi- -` 


nal Procedure Code for a preliminary inquiry does not 
deprive himself of jurisdiction ; he merely postpones 
tha issue of process until the report is received but 
continues to have jurisdiction. The Magistrate to 
whom acase is cent under 8. 202 is tosubmit his 
report and: hasno power either to issue process or 
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pass any otherorder. The situation would be en- 
tirely different in the case of a transfer under s. 192 
or 8. 528, Criminal Procedure Code, where the Magis- 
trate to whom a case has been sent assumes jurisdic- 
tion- Consequently, the Magistrate who makes an 
order under s. 202, Criminal Procedure Code, can 
under s. 314, Oriminal Procedure Code, stay the crimi- 
nal proceedings which he had made over to another 
Magistratefor inquiry only. REWATMAL UDHOMAL v. 
SaJANMAL MEHRUMAL Sind 382 
——S. 203, See Criminal Procedure Code, 

1898, s. 197 366 
——— s. 203— Penal Code (Act XLV of 1880), ss. 

452 and 509—Complaint under, dismissal of— 

Another complainant filing another complaint on 

same facts—Competency of, 

Where a complaint under ss. 452 and 500, Penal 
Code, is dismissed under s, 203, Oriminal Procedure 
Code another complaint on the same facts by 
different complainant is’ allowable and it isnotan 
abuse of process of law. Mouammap DIN v. Hussain 

Lah. 155 (a) 

———S. 298 (1)—Committing Magistrate not taking 
all evidence proposed by prosecution—Prosecution 
tendering some in Committing Court and reserving 
rest for Sessions—Commitment, if should be quashed, 

Under s, 208 (1), Oriminal Procedure Code, the 
Committing Magistrate is bound to take all the 
evidence which the prosecution proposes to 
produce atthe trial, The prosecution cannot 
produce its evidence partly before the Committing 
Court and the rest before the Sessions Court for the 
first time. A committing order without having taken 
all the evidence proposed by the prosecution is bad 
in law and a conviction, in such circumstances, by the 
Sessions Judge should be set aside and afresh trial 
ordered to be held according to law after commitment 
in conformity with s. 208, Criminal Procedure Code, 

Per Rangi Lal, J.-The prosecution has no right 
to produce at the trial, any evidence which had not 
been produced before the Committing Magistrate, 
although the Court can always use its discretion and 


allow the production of further evidence. Suer 
BAHADUR v. EMPEROR Lah, 673 
——s 215. See Registration Act, 1908, ss. 

83, 81, £2 667 


s. 215—Two dacoity cases—Material witnesses 
examined separately —Carbon copies of statements 
of merely formal witnesses in one case filed in ` 
the other—Whether irregularity—Power of Sessions 
Judge tosummon and examine theni. 

It is not necessary for the prosecution to produce 
all the evidence before the Committing Magistrate, 
Where allthe material witnesses in two dacoity cases 
have been examined separately but as regards 
certain merely formal witnesses, their statements in 
one case are the carbon copies of their depositions 
in the other case, the Sessions Judge can easily 
rectify the irregularities as he has ample powers to 
summon and examine them in his own Oourt, 
EMPEROR v. CHHEDAMMI Oudh 428 
——— 88.232, 537, 236— Inclusion of kidnapping 

and abductionin one head and under one charge 

—If constitutes irregularity. 

In including kidnapping and abduction under one 
charge there may be an irregularity. But .if the 
defence is not misledand no failure of justice fol- 
lows the omission and the irregularity, if any there 
be, do not amount to a material error within the 
meaning of s. 232 and are condoned by s. 537, Orimi- 
nal Procedure Code. ALLAHRAKHIO v, EMPEROR 

h Sind 1061 
ss. 235, 236, 237, 403 (1) (2)—Penal 
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Code (Act XLV of 1860), ss. 380, 467—Offences of 
stealing blank railway ticket and forging entries 
thereon--Trial for theft- Acquittal- Second trial 
for forgery—Legality.  _ 

The accused was committed to 
to be tried on two separate charges accusing him 
of two distinct offences, namely, (i) of having 
stolen ablank second class railway ticket from a 
railway station and (ii) of having forged entries 
thereon with intent to cheatthe Railway Adminis- 
tration. He was tried of the first offence by a jury 
and acquitted. The trial in respect of the second 
offence was then taken up. The accused pleaded 
that the trial was barred unders 403(1), Criminal 
Procedure Code: i 

Held, that inasmuch as the case was not one in 
which there was a doubt as to which offence 
was committed but one in which the facts dis- 
closed two distinct offences, it fell within s 235 (1) 
of the Criminal Procedure Code, and the second 
trial was not barred in view.of the provisions of 
s. 403 (2), Criminal Procedure Code. r 

Sections 235 (1) and 236 are mutually exclusive 
and ifa case is governed by one of them it cannot 
be governed by the other; and s. 237 applies only 
to cases governed by s 236 In re K. SRIRANGA- 


CHARIAR Mad.154 
——— 8.236. See, Oriminal Procedure Code, 
1898, s. 232 1061 


$.236—Any number of charges may be treed 
at once—Conditions. 

It is no doubt true that in the circumstances 
postulated by s. 236, Criminal Procedure Code any 
number of charges may betried at once. But this 
provision does not do away with the obligation so 
to state the charge as to give the accused a sufficient 
’ notice of the matter which they have to meet. 
ALLAHRAKHIO v. EMPEROR Sind 1061 

s. 237 —Penal Code (Act XLV of 1§60), 


ss. 392, 379—Charge under s. 392—Conviction under ' 


s. 379— Legality of. 

A person charged with an offence under s. 392, 
Penal Code, can be convicted for an offence under 
s, 379. EMPEROR V. NARINJAN SINGH Lah. 1036 (b) 
——— 8.247. Serr Oriminal Procedure Code, 1898, 

8. 403 156 
88. 247,403, 259—Dismissal in default 

of complainant in warrant case—Dismissal, if 

operates as discharge —Retrial, if barred. 

Section 247, Oriminal Procedure Code, applies only 
to a summons case. When the complaint is 
under s, 323, Penal Oode, and hence a warrant 
case, the correct; section to apply is s 259, 
Criminal Procedure Code, and that section does 
not refer to an acquittal but to a discharge. 
Under s. 403, Explanation, the dismissal of a com- 
plaint or the discharge of the accused is not 
an acquittal for the purpose of that section and 
therefore, the dismiseal of the previous complaint 
or the discharge of the accused is no bar to 
a further trial under e. 403, Oriminal Procedure Code. 
Suras BALI v. EMPEROR All, 249 

s. 253. Sze Criminal Procedure Code, 

1898, s 403, Expl. 884. 

s. 253—Discharge order, when to be set 





aside. 

An order of discharge should only be set aside 
very sparingly.and only when it can be said either 
to be perverse or prima facie incorrect when there 


is a suggestion that any further evidence may be 
forthcoming NAZIR AHMAD v.-EMPEROR All 884 
88.253, 259—Process issued to accused— 


Discharge of accused, when can be made 
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When process has oncebeen issued the accused 
person can only be discharged under s. 253or s., 259, 
Criminal Procedure Code. Jorinpra Nata MUKHERJI 
v RADHA KRISHNA BUDHIA Pat. 1029 
s. 256, scope of. Sre Criminal Procedure 

Code, 1898, ss. 505, 507, 256 1005 (b) 
——— 88. 256, 359 — Consideration whether 

witnesses should be cross examined after charge— 

Adjournment for, if should necessarily be granted. 

An adjournment need not be given to enable the 
accused to decide whether they would cross-examine 
any witnesses after the charge had been framed, 
although the Counsel is entitled to claim an adjourn- 
ment for considering the question, IBRAHIM v. 
EMPEROR Nag. 236 
—— Ss. 259 and 403—Accused discharged for 

non-appearance of complainant—Fresh complaint 

under same facts, if barred. 

Where the accused is discharged under s. 259, 
Criminal Procedure Oode, because of the non- 
appearance of the complainant, the order of discharge 
does not preclude a Magistrate from proceeding with 
the case on a fresh complaint, Jt is unnecessary, in 
such a case, tocall upon the complainant to explain 
his absence or late appearance. RAMPRASAD v. 





GANPATRAO Nag. 223 
~——— 55, 268, 293. See Penal Code, 1860, s. 34 
å 103 





S. 297— Admissibility cr otherwise of con- 
fession on ground of its being made voluntarily, is 
to be decided by Judge. 

The Judge cannot leave it tothe jury to decide 
whether a confessional statement is voluntary or 
not, It is not open to the jury to reject the statement 
oraccept the same in evidence. The Judge is required 
to decide the question of admissibility of the state- 
menton a decision come to by him that it was 
voluntary or not; after the Judge's decision on the 
question of admissibility of the confessional state- 
ment depending on its voluntariness has been given 
whichis binding on the jury as a decision on a 
question of Jaw, the Judge is required to ask the 
jury to say whether the confessional statement, if it 
was held to be voluntary, is true or not, upon the 
materials before the Court, and so to give their verdict 
on the question offact whether the statement was 
trueor not. In the absence of this the jury receive 
no proper discretion from the Judgeon a very vital 
question and therefore it is a case of misdirection, 
KASHIM ALI Vv. EMPEROR Cal 234 
$,297—Direction to jurythat accused may 

be convicted on his own retracted confession without 

corroboration—If a misdirection, 

Direction to the jury to the effect that accused might 
be convicted upon his own statements which had 
subsequently been retracted, without further corrobo- 
Tation, is a misdirection, and it is also a misdirection 
to direct that the statement of two accomplices may 
corroborate each other when ‘these statements are 








independent KASHIM ALI v. EMPEROR Cal. 234 
— S. 297—Jury trial—Defective nature of 
identification test—Jury not directed to its nature 


—Verdict, based on such identification, if vitiated, 
At identification 44 suspected persons were put 
with only 15 non-suspected persons and the only 


„evidence against the accused was the retracted con- 


fession of the co-accused and the evidence of a witness 
who pointed out the accused at identification: 

Held, that since there was no direction to the 
jury of the defective nature of identification the 
jury must have been misled and consequently their 
verdict was vitiated. KULDIP SINGH V. EMPEROR 

2 e Pat. 126 
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ss. 297,162—Tharge to jury~Statement 
that evidence was corroborated by statements to 

Police—Judge acting in contravention of s. 162— 

Whether misdirection. 

Where the impression conveyed by a statement 
in the charge to the jury is that the evidence of 
the witnesses before the Court to which it referred, 
found corroboration.in the statements made by them 
before the Police, the statement constitutes mis- 
direction to the jury by the Judge, inasmuch as 
the Judge was acting in contravention of the pro- 
visions of law as contained in s. 162, Criminal Pro- 
cedure Code. Ram Lat GHOSE v. Emperor Cal. 681 
ss. 297, 162—Judge not stating tf confession 

was voluntary or nut—Error of law, if committed. 

The silence of the Judge, in the charge as to 
whether the confession of the accused was true or 
not, or that it was for them to determine if the 
confession was true or not, is an error of law and 
amounts to a serious misdirection resulting from 
an omission to give a proper direction according to 
law, calculated to mislead the juryjin arriving at a 
proper verdict. Ram LAT Guosz v. EMPEROR Cal. 681 
s, 298 (a)—Duty of Judge to decide, whether 

confession is voluntary or not. 

Under s. 298 (a), Orimineal Procedure Oode, it is 
the duty of the Judge todecide all questions of 
Jaw arising in the course of the trial and specially 
all questions as t? relevancy of facts which it is 
proposedto prove, and on the admissibility of the 
evidence. Section 24, Evidence Act, rules out a 
confession made bythe accused person as irrelevant 








in a criminal proceeding, if the making of the 
confession appears to the Court to have been 
caused by any inducement, threat or promise 


proceeding from a person in authority. Therefore, 
where an objection is taken by the accused as to 
the relevancy or admissibility of his recorded con- 
fession on the ground thatit was not voluntary, 
it is the duty of the Judge to decide whether the con- 
fession was voluntary or not. NAYEB SHAHANA v. 
EMPEROR Cal. 44 
s. 307— Reference under—Whole evidence 

to be considered—Weight to be given to jury's opinion. 

On a reference under s. 307, Criminal Procedure 
Ocde, the High Oourt is to consider the whole of the 
evidence and to give due weight tothe opinion of 
the Judge and also to the opinion of the jury. 
TÊMPEROR v. SUAR GOLA Pat. 1021 

s. 309. Ser Penal Code, 1869, s. 120-B 282 
s. 324—Names cancelled from the list of 
jurors restored— Order, if a judicial one. 

An order restoring the names ofthe jurors which 
were cancelled from the list. is not a judicial 
order, NAGENDRA CHANDRA GANGULI v. BENAMALI Das 

Cal. 210 
8.337 (2)—Prosecution, if bound to examine 
. accomplice who has forfeited pardon. 

Itis not obligatory upon the prosecution to 
examine an accomplice as a witness after he for- 
feited his pardon. NAYEB SHAHANA v. EMPEROR 

: Cal. 44 

s. 342—Evidence not fairly considered by 

lower Court—High Court, if should test the accuracy 
of decision. 

Ifthe Courts below approach the consideration of 
the case in afair way and subject the evidence both 
for the prosecution and for the defence to legitimate 
criticisms, the High Oourt is relieved from the 
necessity of weighing the evidence in criminal revi- 
sions, Where however it is clear from the judgment 
ofthe Courts below that the evidence has not been 
fairly considered, it is imperative eto examine the 











GENERAL İNDEX. 


xekik 
Criminal Procedure Code—contd. 


evidence with a view to test the accuracy of the 
decisions of the Courts below, RAGHUBAR DAYAL v. 
EMPEROR All, 120 
S, 342—S. 342, if mandatory. 

It is provided by s. 342, Oriminal Procedure Code 
that for the purpose of enabling the accused to 
explain any circumstances appearing in the evidence 
against him, the Court shall question him generally 
on the case after the witnesses for the prosecution 
have been examined, The section is mandatory and 
it is the duty of the Magistrate to call the accused's 
attention to any important point against him and 
ask for an explanation. RAGHUBAR DAYAL v. EMPEROR 

All.120 
———- 5. 344. Ser Criminal Procedure Code, 1898, 

8. 202 382 
—— S. 344— Adjournment necessary as cne 

accused is absent and unrepresented—Order for 

adjournment cost, if justified—Criminal trial, 

Where anadjournment was necessary in any case 
as one of the accused was not present and was unrepre- 
sented, an order for an adjournment cost, at the 
instance of the otheraccused is unjustified. GULAB 
SINGH V INDER SINGH Lah 145 

S. 344— Stay of criminal proceedings— 

Discretion of Magistrate, how to be exercised, 

Section 344, Criminal Procedure Code, gives full 
discretion to a Court to adjourn either an inquiry or 
a trialon reasonable grounds, and the institution 
of civil litigation between the same parties in respect 
of matters in issueis.a reasonable ground. There ia 
no hard and fast rulethat a criminal case should be 
stayed pending the disposal of a civil suit. On the 
onehanditis highly undesirable that the same 
dispute should be allowed to be fought out simul- 
taneously-in a Civil and a Criminal Court and crimi- 
nal proceedings should not be resorted to in order to 
coerce a party into a settlement ofacivil dispute. On 
the other hand the mere existence of civil proceedings 
should not ipso facto have the effect of barring 
criminal proceedings. Each case must be decided 





on its own facts. KREWATMAL UDHOMAL v. SAJANMAL 
MrnRUMAL Sind 382 
s. 345 (5-A)—Compromise in revision— 





Acceptability of - Accused, if can claim as of right 

that case against him be withdrawn on ground of 

compromise and offence being compoundable. 

A Court of Revision can accept a compromise under 
cl. (5-A) of s. 315, Criminal Procedure Code. But 
that does not mean that the Court of Revision should 


accept acompromise in every case where there has 
been not only a conviction by the first Court but 
that conviction has been upheld by the Court of 


Appeal, 

Where an ‘accused person has been committed for 
trial or where he has been convicted, he cannot 
claim as of right that the case against him be with- 
drawn and that he be acquitted, on the ground that 
the parties have compromised the case, and the 
offence with which he is charged is a compoundable 
one. In such a case he is required to obtainleave 
of the Court and the Court will always be reluctant 
to grant leave where it finds that an accused person 
has been rightly committed or convicted. Jumo 
SHERKHAN v, EMPEROR Sind 412 
——s.350. Sre Oriminal Procedure Code, 1898, 

s. 256 236 
— s, 350—S. 350, object of—Witnesses called 

under s. 350—Accused, ifcan waive examination, 

The object of s. 350, Criminal Procedure Code is 
that an accused person, if he so wishes, is entitled 
to obtain the decision of the ‘Magistrate trying him 
on the evidence heard by that Magistrate alone, , 
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Where, however, the witnesses are recalled at the in- 
stance of the accused, they are at liberty in respect 
of particular witnesses, to waive their examination 
or a part of it. There is, therefore, nothing illegal 
when the previous depositions are treated as part 
of the record, at the express wish of the accused's 
Counsel and after due consideration by the Court, 
whether any prejudice would arise to the accused by 
such action, IBRAHIM V. EMPEROR Rang. 236 


—— 85, 350-A, 537—Scope of s.350-A—Judgment 
pronounced in absence of Magistrate—Defect, if mere 
trregularity—Bench of three Magistrates trying a 
case —Absence of one at time of examination of 
witness—All joining in deliberations and signing 
judgment—Conviction— Legality of. 

Section 350-A, Oriminal Procedure Oode, is 'intend- 
ed to apply to only such cases where one or more 
‘members drop out altogether andthe remaining 
Magistrates who constitute the Bench which passes 
the order or judgment have been present on the 
Bench throughout the proceedings. If any of the 
Magistrates constituting the Bench which pronounces 
the judgment or the order, has not been present 
throughout the proceedings, then s. 350-A is not 
complied with. In sucha case there wouldat least be 
an irregularity in the trial. The defect is not such 
as involves a direct infringement of any specific 
provisions of the Act, but is contrary tothe spirit 
and the principle-underlying e, 350-A, and cannot be 
regarded as anything more than an irregularity in the 
judgment or proceeding within the meaning of s, 537 
of the Act $ 

Where an Honorary Magistrate who has not heard 
the whole evidence and has not 
proceedings taken part in the deliberation and joins 
the others in arriving at the final decision, there is 
every likelihood of his influencing his colleagues. 
By virtue of his absence on some cf the material 
dates he becomes incompetent to form a true opinion 
on the merits of the case and if he joins in the de- 
liberations, there is likelihood of a failure of justice, 
A conviction made by them will therefore be illegal. 
Dasrats Rar v, EMPEROR All. 158 


—ss. 356, 537—Evidence—Depositions not 
taken down by Sessions Judge—Irregularity, if 
cured by s. 537. À 
J£ a particular rule has been prescribed for 

achieving a particular object and that object has 

not been defeated by reason of the breach of that 

rule, it cannot be eaid that the accused had not a 

fair trial. Where, therefore, the Sessions Judge does 

not take down the depositions of witnesses in writing 
by himself or to make a memorandum of their sub- 
stance as required by s. 356, cl. (3), Criminal 

Procedure Code, but the evidence is taken down 

in the presence and hearing and personal direc- 

tion of theJudge and the depositions read over 
and interpreted in the presence of the accused 
and their Pleader and admitted to be correct, the 
irregularity does not vitiate the trial but is cured 
by s. 537, Oriminal Procedure Code, NAYEB SHAHANA 

vy. EMPEROR i Cal. 44 

. S. 367 (4)—Judge, if should record speci- 
fically judgment of acquittal, 

It is specifically provided by s. 337 (4), Criminal 
Procedure Oode, that if a judgment be a judg- 
ment of acquittal it shall state the offence for which 
the accused is acquitted. In a charge of, murder, 
the Judge should raise as one of his points for 
decision the question whether the accused is guilty 
of murder. If he decides to acquit, he-should speci- 
e fically record a judgment of acquittal under s, 302, 
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Penal Code. FATEH MUHAMMAD v. MMPEROR 
. Sind 376 
———ss,. 369,403, 526— Accused discharged — 

Application to review the discharge order refused 

— Another complaint before same Magistrate on 

same facts — Application for transfer of case— 

Application, if to be granted. 

Ona previous complaint under ss. 4914 and 498, 
Penal Code, the Magistrate summoned thé accused 
and after hearing the evidence of the complainant 
discharged him. After that the complainant made an 
application to the Magistrate to review his order of 
discharge. Tho “Magistrate refused to review his 
judgment. After that the complainant filed another 
complaint on the same facts in the Court of the same 
Magistrate : 

Held, that an application to review the order of 
-discharge was clearly against the provision laid 
down ins. 369, Oriminal Procedure Code. 

Held, also that although under s. 403, Oriminal 
Procedure Code, explanation, the dischargeof the 
accused is not acquittal for the purpose of that 
section which would prevent the accused being 
again tried for the same offence, yet if the ap- 
plication for transfer of the case were granted and 
the case transferred to another Magistrate and that 
Magistrate convicts the accused, the situation would 
arise that the accused would have been discharged 
by one Magistrate and without that order of dis- 
charge being set aside, the accused would be con- 
victed by another Magistrate on the same charge, 
The correct course for the complainant to adopt 
would have been to make an application under a, 436, 
Criminal Procedure Code to the Sessions Judge or the 
District Magistrate asking forthe order of discharge 


.to be set .aside and further enquiry to be made. 


Ponsa t. EMPEROR All. 619 

ss. 391, 439, 561-A—Sentence of whipping 
along with sentence of imprisonment—Sentence of 
whipping to be executed after imprisonment— 
Legality of—Itlegal order by lower Court—High 
Court, if can correct it, even though it dismisses 
appeal against that order. 

Where the Additional Sessions Judge sentenced 
the accused to undergo rigorous imprisonment for 
two years and to whipping of twenty stripes after 
the sentence of imprisonment passed by his order 
has been undergone: : < 

Held, that the last portion of the order which 
said that the stripes will be given after the 
sentence of imprisonment has been undergone, was 
clearly incorrect in this sense that the time mention- 
ed for inflicting the corporal punishment was not in 
accordance with law. i; < 

If a lower Oourt finds that it has passed an illegal 
order and informs the High Oourt of the mistake 
and the High Court is of opinion that the order is 
illegal, it is competent to the High Court to set 
right the illegality. The form of the information 
being immaterial, the High Court can do so even 
when it has dismissed the appeal against the order, 
EMPEROR v. RASHBEHARI SINGH Pat. 291 

s. 403. - 

See Criminal Procedure Code, 1898, s. 259 223 

See Oriminal Procedure Code, 1898, s. 369 619 
———s. 403 (1) (2). Sge Oriminal Procedure 

Code, 1898, ss. 235, 236, 237 154 
————ss 403 and 247— Complainant and 

Counsel absent due to their mistaking the date— 

Accused acquitted -under s. 247—Whether fresh 

complaint on same facts is competent. 

The fact that the complain#nt aud- his Counsel 
mistook the date -and did not appear, does not givg 
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- facts. ABDUL Aziz v, Noor ELLAHI ` 
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a right to the complainant to institute a fresh com- 
plaint onthe same facts. The accused once having 
been acquitted under s. 247, Criminal Procedure Code, 
no further complaint lies against him on the same 
Lah. 156 
—— ss. 403 Expl., 436, 253—Discharge before. 

or after hearing prosecution evidence, whether 

acquittal within ss. 403 and 436. 

Discharge, whether before or after hearing all pro- 
secution evidence, is not an acquittal so as to bar 
further trial for the same offence under g, 403, Orimi- 
nal Procedure Code and s. 436 empowers’ the Magis- 
trate toorder further inquiry when he thinks that a 
prima facie case has been made out against the 
accused, Nazir AHMAD v, EMPEROR All. 884 
s. 417—Appellate Court, powers of—Grounds 

of appeal relating only to one section of Penal 

Code—Acquittal—Court’s power to ascertain whether 

offence fell under any other section, 

Where in an appeal against the acquittal of the 
accused bythe Appellate Court the grounds relate 
only toone section of the Penal Oode, on acquittal 
under that section, the Court cannot at that stage 
ascertain whether the offence fell underany other 
section, EMPEROR v. AHMAD DIN Lah, 615 (b) 
S. 421—Dismissal of criminal appeal under 

—Order subject to revision by High Court—Duty 

of trial Court to give reasons for dismissal. 

A Sessions Judge or a Magistrate whose orders 
are subject to revision by the High Oourt ought, 
save in very exceptional cases, to give some reasons 
for summarily dismissing a criminal appeal under 
s. 421, Oriminul Procedure Oode, which will show 
that he had really considered the points raised by 
the appellant and that the appeal is actually with- 
out foundation, Where there are a number of 
accused persons who have not pot forward a 
common defence, the case is not an exceptional one 
and reasons have to be given, JAGNARAIN DUBEY 











v. GHINHU DUBEY Pat, 801 
—s. 423 (1) (d). See Oriminal Procedure 
Code, 1898, s 426 785 


———S. 423 (1) (d)—S. 423 (1), (d), scope of— 
Whether applies to release on bail pending decision 
of appeal. 

Section 423 (1) (d) deals with the order to be pass- 
ed after the appeal has been heard and does not 
apply to a release on bail pending the decision of 
the appeal. DARSU v. EMPEROR All, 785 
——— 88. 426, 109, 120, 423 (1) (d)—Order of 

imprisonment under s. 120—Release on bail by 

Appellate Court—Period of bail, if should be 

excluded from period of imprisonment, 

Whether the provisions of s.426, Oriminal Proce- 
dure Code, govern the case of a person against whom 
an order under s.120 is passed and who is released 
on bail by the Appellate Court, or not, the general 
principles of criminal law require that the period 
during which the applicant was released on bail 
must be excluded from the period for which he was 
required to undergo imprisonment failing the giving 
of security. DARSU v. EMPEROR All. 785 
-——~sS, 428. Ser Penal Oode, 1860, s. 368 550 
———-8, 436. See Oriminal Procedure Code, 1898, 

s 403 Expl. 884 
——— sS. 436 -Scope of s. 436. 

Section 436, Criminal Procedure Code, does not 
limit the grounds on which further enquiry isto be 
ordered. NAZIR AHMAD v. EMPEROR All 884 
s. 438. Sze Registration Act, 1908, ss. 
83, 81, 82, 667 
SS. 438, 439—Concurrent jurisdiction of 
High Court and Sessions Judge under s 438— 


152—G. L—VI, 








GENERAL INDEX. 


Criminal Procedure Code—contd. 


Power of District Magistrate to directly refer cise 

to High Court. 

Under s. 43%, Oriminal Procedure Code, the Ses- 
sions Judge and the District Magistrate have con- 
current jurisdiction, Consequently, it is open to the 
District Magistrate to directly refer a case to the 
High Court under s. 438, EMPEROR v. YAKUB BROHI 


Sind 339 

———-s. 439, 
Ser Bombay Abkari Act, 1878, s. 43 872 
See Oriminal Procedure Code, 1898, s. 391 291 
Ser Registration Act, 1908, ss, £3, 81, 82 667 


——ssS. 439, 438—Application in revision to 
High Court—Limitation— Practice—Fresh period 
of sixty days, if accrues from date of refusal to 
make reference—Exceptional circumstances in 
particular case—Burden of proof. , 

The High Oourt, asa general practice, will nos 
entertain, inthe absence of the most exceptional 
circumstances, an application in its criminal revision- 
al jurisdiction after the expiry of ` sixty days from the 
date of the decision or order inpugned. A fresh 
period of sixty days does not accrue from the date 
when the Sessions Judge refuses to make a reference 
under s. 433 of the Code of Oriminal Proceduré. 
Where the Court is moved after the expiry of the 
period of sixty days, the question is whether there 
exist such exceptional circumstances in the particu- 
lar case as to induce the Court to depart from its 
usual practice. BHOLANATH Missir v. BISHUN PRASAD 





Pat. 311 

--S, 476. TA 
Sze Oivil Procedure Code, 1908, s. 115 34 
Sse Penal Code, 1860, s. 120-B 282 
s. 476— Sanction for prosecution— 


Contradictions in deposition of witness, if justification 
for prosecution under s, 193, Penal Code. 

Mere contradictions alone will not justify 
a prosecution for giving false evidence.’ ‘An 
order under s. 476, Oriminal Procedure Oode, should 
only be madeif it is expedientinthe interests of 
justice. Janrv. EMPEROR aa Sind 254 
ss.476,195—Prima facie case made out 

—Preliminary inquiry, if necessary—Complaint 

for offence under s., 471, Penal Code—Offénce 

under some other section also constituted—Frésh 
complaint, if necessary—Penal Code (Act XLV of 

1860), s. 471. a) mn 

A preliminary inquiry under s. 476, Oriminal 
Procedure Oode, is discretionary. ` It is not necessary, 
where a prima facie case is made out. 

Sections 476 and 195 are intended really to pre- 
vent indiscriminate prosecutions under the various 
sections mentioned therein. Once the bar is re- 
moved there is no difference betwéen the cases 
mentioned in ss.476 and.195and any other case, 
e. g, if acomplaint is filed under s. 471, Penal 
Gode, and it appears that some other offence also 
has been committed, it 3 not Tecossary to have a 

í mplaint, JAMUNA SINGH V. LALDHARI SINGH 
fresh comp UNA | ea ada 
s. 488—Compromise between husband and 

wife—Conditions outside 3, 488 agreed upon by 

parties—Order under s. 488—Jurisdiction to pass. 

lt is only where the compromise between the hus- 
band and wife doesnot cover matters outside the 
purview ofs. 488, Oriminal Procedure Code that an 
order for maintenance can properly be passed by a 
Oriminal Oourt. Where the order purports to be 
based on a compromise, it cannot justly be enforced 
separately from and without ` regard to the other 
conditions agreed upon by the parties which condi- 
tions a Oriminal-Oourt has no jurisdiction to-enforce, 
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A judicial order based ona compromise must be one 
giving the compromise effect as a whole. RAM SARAN 
Das v. DAMODRI f Lah. 946 
——S. 489, Ser Arbitration 822 
S. 497—Affidavit supporting application for 

bail — Contents of. 

It is highly desirable that an affidavit supporting. 
an application for bail should set forth in the begin- 
ning on what ground bail is desired, and after having 
set forth the ground, the reasons for the ground 
should be explained. SRI OHAND v. EMPEROR 


a | , All, 802 (b) 
8. 497—Bail, cancellation of—Bail granted 


by Committing Magistrate— Power of Sessions Judge 

to cancel bail, 

Under s, 497, Oriminal Procedure Code, an accused 
person shall notbe released: on bail if there appear 
reasonable grounds for believing that he has been 
guilty of an offence punishable with death or trans- 
portation for life, It isopen to the Sessions Judge 
to cancel the bail ofan accused against whom pro- 
ceedings are going on in the Committing Magistrate's 
Court on the grounds referred to in the. section, 
JAHANA v. EMPEROR Lah. 1080 
—r sS. 497—Murder case—Accused a goshain 

with no member in his family to look after his case 

—Whether ground for admitting him to bail. ` 
. Ina case of, murder, the fact that the accused is 
a goshain and has, no member in his family who 
can look.after his case is no reason to admit him to 
bail, Set CHAND v. EMPEROR All. 802 (b) 


——— 55. 504 and 514—Surety—Case sent to` 


. another Magistrate—Surety bond, if exhausted, 

A bail bond is a contract between the Orown and 
a surety. A surety undertaking to produce the 
accused until the disposal of the case cannot say, on 
a transfer of the case, that the bail bond had exhaust- 
ed. He is liable to produce the accused till the case 
is disposed of. AMULYA OHARAN PAL v, EMPEROR 

o Cal. 646 
— 85. 505,, 507, 256 —5S. 256, scope of— 

Witnesses, cross-examination 
: issue of fresh commission for 

Competency of, .-. 

Section 256, Oriminal Procedure Code, gives an 
accused person the right to have the witnesses for 
the prosecution cross-examined after charge has 
been framed, and that right is not in any way affect- 
ed by the provisions containd in Chap. Kl. Sec- 
tion 507 which isone of the sections contained in 
Chap. XL, provides for the inspection of depo- 
sitions taken on -commission, and it is open to a 
person accused in a warrant case, to refrain from 
putting in any interrogatories when the commission 
is first issued, and to apply at a later stage (that 

he inspected the deposition 
taken on commission and after charge has heen 
framed against him), for re-issue of the commission 
together with his cross-interrogatories, P. G, Domprain 
V. SOMESWAR OHOUDHURY Cal. 1005 (b) 

- S, 510—Chemical examiner's report—Value 

of—Court's duty, SR 

It can hardly be open to the Courts to render 
s. 510, Criminal Procedure Code, nugatory by re- 
fusing to attach any weight to the reports of the 
Ohemical: Examiner even though he is not examined, 
If they are not to have any weight, there would 
be no object in making them admissible in evidence 
The’ intention of the legislature is that they 
should have the same value as they would have 
if they were formally proved by sworn testi- 
mony. It is always open to the Courts to call 
the Qhemical Examiner when this course is deemed 





cross-examination— 
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of—A pplication for. 
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to be necessary in the interests of justice. He 


does not, as a rule, give any opinion as to the 
cause of death, but merely reports the result of 


y 


the Ohemical examination of the substances sent to g 


him, It is for 
of death after a consideration of such” report 
together with the post moriem appearances as 
deposed to by the officer who conducts the autopsy 
and of the other evidence in the case, A1SHAN BIBI 


v, EMPEROR Lah. 206 
——— s. 514. Sug. Criminal Procedure Code, 
1898, s. 504 646 


——— 8. 514— Order under s. 514— District 
Magistrate, if can himself entertain revision. 
Where an appeal is not admitted, a revision on 

an order under s, 514 .Criminal Procedure Code, 

can be entertained by the District Magistrate 

himself, and for such revision the case need not be sent 

to the High Oourt. EMPEROR v, PANDHI KHAN 

Sind 874 

S. 514—-Surety undertaking to preduce 

accused in Courtat a place on certain dates— 

Failure to produce before Court sitting at different 
place and on another date—Bond, if forfeited, - 

Where thesurety undertakes to produce. the ac- 

used before Court on certain dates in a certain 

place, his failure to produce the accused before the 

Oourt sitting ina different place andon a. different 

date does not cause forfeiture of the bond. BASUDEB 

Marty v. EMPEROR Cal. 341 (a) 


ss. 514, 515—Ezecution of new” surety bond 


by another person, if discharges surety who had. 


executed another bond previously —Execution of 

surety bond at X—Case transferred to Y—Another 

bond at Y—Held, surety at X discharged under Con- 

tract Act (IX of 1872), s. 134. y 

The execution of a néw surety bond in respect of 
the same accused does not of its own force discharge 
the bond previously executed by another person at 
another place. 

For appearance and production of the accused 
in Oourbat X, a surety bond was 'executed.` Another 
surety bond was executed on transfer ofthe case 
from X to Y, by another person. Upon  re-transfer 
of the case to X, the first bond was forfeited ; 

Held, that the first bond executed at X was in the 
nature of a contract and the transfer of the case from 
X to Y amounted to the substitution forthe former 
agreement ofa new and totally different agreement, 
which substitution having been made with the 
knowledge or consent of the surety at X, was suffici- 
ent to discharge him and the circumstance that from 
Y it was once again transferred back to X was a 
second variation which did not revive the obligation 
of the original contract. EMPEROR v, PANDHI Kuan 

Sind 874 

———— 8. 522—Lock broken and possession taken 
in the absence of the possessor of house—Possession, 
whether “without force or show of force”— Order 
under 8, 522, legality of—‘Force,' in s. 349, Penal 

Code, meaning of—Penal Code (Act XLV of 1860), 

s. 349 


“Force” as defined in s. 349, Penal Code, contem- 
plates the presence.of the person, to whom it is used, 
that is to say, it contemplates tbe presence of 
the person using the force and of the person 
to whom the force is used, Where therefore, the 
lock was broken in the absence of the possessor of 
the house and it was clear that possession was taken 
by the accused without any “force or show of force”, 
an order under s, 522, Orimifial Procedure Oode 
cannot be passed. Birari Lav. Enireror Lah. 162 


the Court to determine the cause-- 
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——s. 526. 


Sre Criminal Procedure Code, 1898, 
s. 369 619 





s. 526--Cross-cases should be tried together 
— Discharge in one case—Whether amounts to 
expression of opinion—Reasonable apprehension of 
accused in the other cose—Transfer—Criminal trial. 
Two cross-cases should be disposed of together. 

By discharging the accusedin one case! the Magis- 

trate ina way expresses his opinion that the prosecu- 

tion story in the other case is probably true and the 
accused in that case can have a reasonable apprehen- 
sion that their case has been prejudged. Consequent- 
ly the case should be transferred to another Magis- 

trate. BALU v. EMPEROR Lah. 1060 (a) 

—~—— 8. 526—Magistrate’s duty to conduct cases 
impartially—Justice should be seen tobe done— 
Apprehension in mind of accused—-Transfer of case 
— Propriety of. 

It cannot be impressed too strongly on all judicial 
officers that they should deal at arm's length with 
persons engaged or interested in cases pending 
before them and should so conduct themselves as not 

“to allow an impression to be created that they are on 

terms of undue familiarity with one of them. It is 

not merely of some importance but. is of funda- 
mental importance that justice should not only be 
done but should manifestly and undoubtedly be seen 

‘to bedone. Wherethe act of the Magistrate in 

attempting to arrange an interview with a person 

was calculated not only to lower his own prestige 
and dignity in the eyes of the litigants, but also to 


create an apprehension in the minds of .the accused , 


that his relations with the person, whom they rightly 
_ or wrongly believed to be atthe bottom of the pro- 
secution, were such that they would not have a fair 
and impartial trial in his Court, it is proper that the 
case should be transferred from his Court. MUZZAFFAR 
Kaan v. AHMAD KHAN Lah. 896 
s. 526 (3)—Scope of—Transfer—Private 
party's right to move —Extent of. 

The language of s. 526 (3), Oriminal Procedure 
Code, is sufficiently wide and comprehensive and a 
person whohas lodged the complaint and moved the 
‘machinery of the Police and the Oriminal Courts 
continues to be a party interested and heis entitled 
to move the High Court in certain circumstances for 





‘the transfer of the case. SARDAR Suan ~v. GURDIT 
Sinar i Lah.1053 
s. 532, Sere Registration Act, 1908, ss. 83, 
81, 82 667 
———s, 533. Sge Criminal Procedure Code, 1898, 
s. 164 - 174 
——— 8. 537. i 
Sre Criminal Procedure Code, 1898, s. 145 500 
Sree Oriminal Procedure Code, 1898, s. 232 1061 
Sge Criminal Procedure Code, 1898, s. 356 44 
Sez Penal Code, 1860, s. 3t coe 


Sex Registration Act, 1908, ss. 83, 81, 82 
——— s. 537—Irregularity, when cured under, See 
U. P. Prevention of Adulteration Act, 1912, 8. 15 





4 367 

————s, 539-B. Sen Penal Code, 1860, s. 34 103 
` s. 561-A. See Oriminal Procedure Code, 
1893, s, 391 ` 291 


s. 562— Penal Code (Act XLV of 1860), ‘ss, 
394 and 451—Y outh of 18 convicted under ss. 394 and 
451—Whether can be bound down under s. 562, 
Criminal Procedure Code. 

As the offence under s. 394, Penal Codeis punishable 
with transportation for life, a youth of 18 years con- 
victed under ss 394 and 451, Penal Gode, cannot be 
bound down under s. 562, Criminal Procedure Code. 
EMPEROR v, BAKHSHA ° Lah. 2338 





GENERAL INDEX. ° 


xliii 
Criminal trlal. i e 
Seg Evidence Act, 1872, s. 27 : 206 
Ser Penal Code, 1860, s. 477-A : 226 
Src Registration Act, 1998, ss. 83, 81, 82 667. 





Accomplice, evidence of —Independent evidence 
—Necessity of, for conviction — Circumstantial 
evidence, if sufficient. 

The evidence of accomplices is always 
suspicion and their statements should only be ac- 
cepted if there is independent testimony of them 
which affects the accused by connecting or tending 
to connect them with thecrime. The independent 
evidence need not be direct evidence—it is sufficient 
if it is merely circumstantial evidence—but there must 
be such evidence, and it must be reliable. GORAKH 
Nata v, Emperor ` All. 934 
Auction-purchaser of judgment-debtor's gpro- 

perty put in possession by Civil Court—Judgment- 

debtor assaulting him and claiming right of private 
defence—Judgment-debtor, if protected. 

It is preposterous to claim for a judgment-debtor, 
whose property has been sold in execution of a 
decree, aright toassault the auction-purchaser who . 
has been put in possession of the property by the 
Civil Court and was protected by the Criminal 
Court in keeping that possession when he goes to 
the land armed with the delivery of possession and. 
supported by the orders of the Oriminal Courts, 
MAHABIR SINGH V. EMPEROR Pat. 951 

Benefit of doubt always to be given to accused. . 

It is not permissible for the trial Judge to make 
any surmise- in favour of -the prosecution. . The 
benefit of any doubt that may arise in the mind of 
‘the trial Judge is to be given to the accused, and it 
is not permissible for a trial Court to gloss over the 
deficiencies in the evidence of the prosecution wit- 
nesses by any special pleading. BINDA v, EMPEROR | - 

, Oudh 85 

Bénefit of doubt—Prosecution witnesses not 
implicating one of the accused in their examination 
before Magistrate—Trial by the same Magistrate— 
Witnesses implicating the accused in trial—Accused, 

whether entitled to benefit of doubt, 

Where the prosecution witnesses did not implicate 
one of the accused in their examination by the 
Magistrate previous to the trial, but did implicate him 
in examination before the same Magistrate during the 
trial : 

Held, that, that accused was entitled to the benefit, 
of doubt, and must be acquitted. GHULAM AHMAD v. 
EMPEROR Lah. 153 

Burden of proof—Shifting of onus to accused, 

when takes place—Evidence Act (I of 1872), s. 105 

—Court rejecting theory of defence—Whether proves 
| guilt of accused—Surmise in favour of prosecution 

—Legality of. í 

The burden of proof in a criminal trial remains at 
all times upon the prosecution, and it is only shifted 
upon the accused in so far as an accused person 
may set up the existence of circumstances bringing 
his case within any of the general exceptions in the 
Penal Code, or within any special exception or 
proviso contained in any other part of the same Code, 
The Sessions Judge is at liberty to reject the 
suggestion of the defence as to how the deceased was 
killed, but the mere fact that he rejected the theory 
of the defence will not prove ths guilt of the accused 
in respect of the charges brought against. them, 
BINDA v, EMPEROR Oudh 85 
——Charge to jury—Expression of opinion by 

Judge on evidence—Effect of—Misdirection, if 

constituted. į j 

Where in a triel by jury the Judge has ex- 
pressed his opinion on matters of evidence but the, 
expression of opinion is not of such a nature as to, 


open to 
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leave nothing for the jury for their consideration, 

so far as metters of evidence are concerned, there 

is no misdirection. Nor isthé charge improper 
where it mentions the fact that certain witnesses 
were not examined by the prosecution. Hossain ALI 

Mir v, EMPEROR Cal. 40 

Confession -Judge's duty of deciding its 
evidentiary value before it is put before jury. 
Before a Judge places the confession of the 

accused before the jury for their consideration as 
evidence inthe case he should carefully consider 
all the circumstances disclosed in the evidence and 
comé to a decision whether thése circumstances do 
justify a well-founded conjecture which may be 
sufficient for excluding it from evidence. NAYEB 
SHAHANA V. EMPEROR 4 i Cal. 44 
— Confession—Retractéed—Law relating to. 

, A confession which has been retracted must be 
viewed with suspicion. But if it is considered to 
have been a voluntary confession and sub- 

stantially true, it can be admitted into evidence and 

used | agdinst its maker. Ifit is considered to 
be such a confession as substantially implicates its 
maker in regard to the crime with which he and the 
co-accused are charged, it can be used also against 
the co-accused. But even then itcancarry no 

Weight, except where it is substantially corroborated 

by good évidenćə from other sources. BARNABAS 

CHRISTIAN v. EMPEROR A Pat. 275 
——— Dying declaration—How to be recorded— 
Influence should not be brought to bear on declarant. 
The recording ofa dying declaration, which may 

Btibsequently be produced as evidence ina Court of 

Justice is a grave and solemn proceeding. Unautho- 

rized persons should not be permitted to crowd 

Found when the declaration is being made. It is the 

bounden duty of the Magistrate to take every possible 

Step to énguré that no influence is brought to bear 

on the declarant and that he is not prompted or aided 

in any way in making his statement. The proceed- 
ing should be so conducted that the declarant is as 
free -from pérsonal influence in emitting his déclara- 
tion a he would be if he were giving evidence ina 

Courtof law. Nem SINGH v. EMPEROR All, 741 

= Evidence—Evidence of perjured witness— 

Value of—Courts, if can use their judgment in 
sifting truth from falsehood— Power of Court to 
discover which of two discrepant statements is true 
and to draw conclusions therefrom. | 

4 In India, ds conditions prevail at present, it is 
impossible entirely to act ùp to the principle 
that the evidence of a perjured witnessis of no 

‘value whatever and that it emounts to nothing 
and could neither be multiplied nor corroborated. 
The principle if carriéd to its logical end, would 
bring the administration of justice in this country 
to a standstill, for though it is seldom that a 
witness admits having perjured himself, it cannot 
be said of more than five or ten percent. of the 
Witnesses that are daily examined in Courts that 
they have spoken nothing but the truth, and 
unless Courts are allowed to use their judgment 
in sifting truth from falsehood, it would be im- 
possible for them toadminister justice. Further, 
when witnesses make two contradictory statements 

there is no reason why Courts should be prevented 

from applying their minds to discovering which 
of such statements is true, and from drawing con- 
clusions therafrom, Consequently there is no réa- 
son why the evidence of a person who has made 
two contradictory statements should not be taken 
into consideration and should be discarded altoge- 
ther, EMPEROR v; Ram LAL Oudh 331 
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Evidence —Hostile witness—Différent state- 
ments —Witness, if hostile. oS 

From the mere fact that a witness before the 
Sessions Court makes statements relating to a part 
of the prosecution case different from what he 
made before the Magistrate, does not necessarily 
make him hostile. NAYEB SHAHANA v. EMPEROR 

Cal. 44 

——-Evidence—Perjury of eye-witnesses—Con- 

viction, legality of—-Procedure in cases of doubt 
as to accused's guilt 

In cases where the Court has difficulty in not hold- 
ing that the witnesses have committed perjury, 
the Court will unhesitatingly refuse to convict on no 
evidence butthatof men who have been charged 
with the crimeof murder. On evidence so tainted 
and so suspicious no Court is justified in recording a 
conviction. To proceed to convict on such testimony 
as ifit were thoroughly reliable evidence would be to 
perpetrate a gross miscarriage of justice ` 

The suggestion, that if there is little doubt that 
accused challaned by Police are guilty, the prosecut- 
ing authorities are entitled to do their best to obtain 
a conviction, should be rejected. That “the end 
justifies the means" is a doubtful proposition in 
any sphere and it can find no countenance in a 
Court of Justice. Jt is the right of every man, 
be he guilty orinnocent to insist that he be tried 
according to the principles to be observed in investi- 
gating criminal charges. Nem SINGH v, EMPEROR 

All. 741 

- Evidence — Witnesses, caste fellows and not 

summoned witnesses — Evidence, if 
discarded. 

The fact that the witnesses called for the defence 
were caste fellows of the accused and had come from 
distant villages to give evidence voluntarily, without 
being summoned, is no adequate ground for discard- 
ing their evidence. RAGHUBAR DAYAL v. EMPEROR 

All, 120 
Evidence—Witness resiling from previous 
statement—Value of evidence. 

It is quite unsafe, especially in a murder case, 
to rely upon the evidence of witnessees who have 
resiled from their previous statements. But this 
principle does not apply where it isnot only the 
evidence ofa witness who has resiled from his 
statement which proves the case against the accused 
but thére is an eye-witness and other witnesses to 
prove the case. EMPEROR v. Ram Lau Oudh 331 


—— Evidence— Witnesses summoned for de novo 
trial— Order in examining them, whether at dis- 
cretin of prosecution, 

Where the witnesses were not summoned at the 
instance of the accused for cross-examination at all 
but for examination in a de novo trial: 

Held, that the order in which these witnesses 
were to be examined rested at the discretion of the 
prosecution, JBRAHIM v. EMPEROR Nag. 236 


Identification, if sufficient for conviction— 
Dacoity case—Value of identification evidence— 
Statemenis made at identification parade— 
` Admissibility of. í 

Jt cannot be laid down as,a hard and fast rule 
that identification evidence by itself isan insuffici- 
ent basis for conviction. The value of identification 
evidence must vary with the circumstances establish- 
ed in each case. Evenin cases of dacoity, conviction 
can be based on identification evidence alone if it is 
established that the dacoits continued to plundér the 
house for along time and that during that interval 
their victims had full opportunity of noticing their 
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features and that there was sufficient light for them 
to be able todo so. 

Identification proceedings held in the jail amount 
merely tothis that certain persons are brought to 
the jail or some other place and make statements, 
either- express or implied, that certain individuals 
whom they point out are persons whom they recog- 
nize as having been concerned ina particular crime. 
‘These statements are not made on oath and are 
made in the course of extra-judicial proceedings. 
The law does not allowstatements of this kind to 
(be made available as evidence at the trial unless 
.and until the persons who made those statements are 
called as witnesses. When these. persons are called 
as witnesses, then these previous statements become 
. admissible, not as substantive evidence in the case, 
but merely as evidence to corroborate or contradict 
the statements made by these witnesses in Court. 
When a witness to identity ïs called in the Sessions 


Court and states that hecan identify no one, there is: 


nothing to corroborate and the evidence of any pre- 
vious statements, express or implied, made by him 
in the course of identification proceedings in the jail 
is not admissible Puacat Ram v. EMPEROR 

. Lah. 531 


Identification — Jury trial — Witnesses 
identifying accused in diffused electric torch light 
—Jury allowed to experiment in absence of accused— 
Verdict, if proper. 

_ In a trial with the aid of jurors the evidence of 
“identification was that the witnesses who knew the 
accused for along time, recognized the accused only 
in the diffused light from electric torches in their 
hands. The Judge allowed the jurors tomake an 
experiment with such torches : 

Held, that there was a great irregularity involved 
in the Judge's allowing the jury to make an experi- 
ment inthe absence of the accused, by reason of 
which the jury ultimately brought in their verdict, 
a verdict which the jurors were not apparently ina 
position to deliver -before the experiment was allowed 
-tobe made. The verdict of the jury must, in the 
circumstances, be considered to be not a proper 
verdict and the verdict must be set aside. Sarup ALI 
v. EMPEROR Cal. 661 





— — Identification parade should be held at the 
earliest possible opportunity. 

Jt is inthe highest degree desirable that identi- 
fication parade should be held at the earliest possible 
opportunity sofar as the circumstances of the case 
permit, and thatall the available witnesses should be 
required to attend the very first parade. BHAGAT Ram 
v. EMPEROR , Lah. 531 


Inherent powersof Court—Order for custody 
of girl after trial was over—Legality of—Penal Code 
Ge of 1860), ss. 366, 376, 372, 373, 244, 
Where after having accepted the majority verdict 

of the jurors, in a case against the accused for 
. having committed offences under ss, 366, 576, 372, 
373,344 and 3€6 A, Penal Code, the Judge recorded 
an order in the exercise of his inherent jurisdiction 
relating to the custody of the girl with reference to 
_ whom. the offences were committed, to the effect that 
she should be kept in a place till the legality of her 
marriage with the complainant or the accused was 
established : f 
Held, that there was no justification either in law 
_or in practice founded upon inherent powers of Courts 
“for such a direction after the trial was over and the 
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order was wholly without jurisdiction. Kurr SINGH 
v. Hart PUNJABI . Cal, 973 
Jurisdiction. See Criminal Procedure Code, 

1898, s. 198 478 


Jury—Charge should be read asa whole to 
see if prejudice has been caused to accused, 
Although stray passages from the charge to the 

jury may be open to criticism on the score of non- 
direction, yetthe charge should be taken as a 
whole and examined inthe light of the evidence to 
see if there was any misdirection or non-direction 
Jeading to prejudice or injustice. Hossain ALI Mir 
v, EMPEROR Cal. 40 


Jury—Trial by jury -Duty of Judge—Judge 
must exclude inadmissible evidence from jury. 
In a trial held with the aid ofa jury it is the 
duty ofthe Judge to exclude all inadmissible evi- 








dence from the consideration of the jury, NAYER 
SHAHANA V. EMPEROR Cal. 44 
—Jury trial— Prosecution case based on 


evidenceof one witness — Contradictions— Jury's 

right to weigh discrepancies. 

Where the prosecution based its case solely on the 
evidence of one eye-witness and there were some 
contradictions and discrepanciesin the evidence and 
as the Judge did not question the foreman of the 
jury in order to ascertain the reason for the verdict of 
‘not guilty’, it was not clear whether the jury 
disbelieved the whole of the prosecution story or that 
there was only some doubt as to accepting the un- 
corroborated evidence of the only witness : i 

Held, thatthe jurymen had a right to weigh ihose 
contradictions and discrepancies ; and if they felt 
that the one witness's evidence alone was not sufficient 
to support a conviction, they acted quite rightly in 
returning the verdict of “ not guilty” and that there 
was nothing to show that the verdict was patently 
wrong or in defiance of the probabilities of the case 
EMPEROR v. SUAR GOLA Pat, 1021 





— Magistrate taking cognizance on complaint by 
Police Inspector—Protest petition by opposite party 
—Omission to examine opposite party— Whether 
only an irregularity. 

Where on a complaint of a Police Inspector a 
Magistrate takes cognizance of offence under s, 211 
Penal Oode and subsequently the opposite party files 
a protest petition, the failure of the Magistrate to 
examine him on oath is only an irregularity. Daroaa 
Maxton v, EMPEROR 847 (b) 


~—— Opinion of assessors not recorded— When 
vitiates conviction. 

Omission to record the opinions of assessors with 
their reasons would vitiate the conviction, if such 
omission appears tobe a mterial omission in the 
circumstances of the case. BHIKHARI SINGH v, Em- 
PEROR Pat. 282 





Precedent— Observations in other 
Caution to be exercised in applying them. 
lt is always dangerous to take certain observations 
made in a certain case with reference to the particular 
facts of that case, and apply them indiscriminately to 
the facts of some other case that is being tried 
BINDA v, EMPEROR - Oudh 85 
Prosecution, duty of—Murder—Affirmative 
proof of murder by accused beyond reasonable 
doubt—Necessity of —Prosecution evidence rejected 
in toto— Acquittal, propriety of. 


cases— 


xlvi 
-Criminal trial—coneld, 


_ - In atrial for murder it is not the bounden duty 
of the accused to prove how the deceased met with 
his death. It is forthe prosecution to prove affirma- 
tively and beyond all reasonable doubt that accused 
was responsible for the murder of the deceased. 
Where the trial Judge has practically rejected the 
version of the occurrence given by the prosecution 
witnesses and the Court of Appeal agrees with him, 
the accused cannot be convicted. MOHAMMAD SAYE3D 
Kuan v. EMPEROR . © Oudh 423 
- Revision—Prosecution disclosing no offence 
—Quashing of charges—Propriety of. 
Where on the allegations made by the complaint- 
‘ant no offence has been committed, the High Court 
in revision can eet aside the proceedings as an abuse 
of the procees of the Criminal Court and quash the 
charges against the accused. Wasinpa Ram v. 
BAHADUR KHAN Lah. 224 
p+ Sentence—Dacoity with murder. , 
In a case of dacoity with murder, the accused must 
‘normally be awarded the maximum punishment. 
BALAI BAURI v, EMPEROR Pat. 636 
Witnesses relatives of each other—Testimony, 
` if to be discredited—Delay in formally arresting 
accused explained—Prosecution story, whether 
should be disbelieved as fabricated. é 
The fact that witnesses are relations or friends 
of each other is insufficient for discredit- 
ing their testimony unlees it is further proved that 
“they are either partisans ofthe complainant or are in 
any way inimical to the accused. - 
Where the delay in formally arresting the accused has 
béen satisfactorily explained, the proeecution story 
«should not be discredited as being ‘fabricated an 





acccunt of such delay. HAYAT MOHAMMAD v. TÊMPERCR - 


< Lah. 256 
Custom—Evidence of a general nature without 
- specific instances, value of. See Hindu Law 1070 
Custom (Punjab). Sze North-West Frontier 
` Province Law and Justice Regulation, 1901, s. 27 
261 ò) 
———— Debts—Liability of ancestral property in 
hands of heirs— Agriculturist, meaning of—Perscn 
ceasing to cultivate lands personally— Whether 
ceases to be agriculturist, 

It isnot necessary that a person who is otherwise 
an agriculturist,as that term is understood for the 
purpose of the judgment in Jagdip Singh v, Narain 
Singh 15 Ind. Cas 868, should cease to be one if he 

' ceases to cultivate the land personally, MIRZA v. 
BrsHan Das-Manean SAIN Lah 687-(a) 

- Succession—Pagwand rule, presumption 
" as,to—Onus of proof as to chundawand rule. 

Although in the Punjab the presumption is in 
favour of the pagwand rule of succession, parties 
are not precluded from showing that the pagwand 
rule does not prevail in their particular family. 
The onus is on them to prove that the chundawand 
custom’ prevails. TN f 

Where the entry of the Settlement Record of 
1858 in the fard intikhab combined with the evid- 

-nce of the Qanungo, shows conclusively that tke 
family onthe death ofthe common ancestor; wes 
divided into groups, and further it has been 
conclusively established“on the only instancé in 
the family that that particular group had adopted 
the chundawand custom: 

Held, that it’ was proved that the chundawand 
rule had been adopted inthe family from the death 
of the common ancestor. MAKHAN SINGH v, BAKHSHISH 
SINGH Lah. 827 
= WIdow—Property acquired by pre-emption— 

Purchase money paid by mortgaging property so 
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Custom (PunJab)—contd 


acquired—Property, if 

widow. 

Where a widow governed by customary law acquires 
property by pre-emption and the purchase money is 
paid by mortgaging the property so acquired, the 
property is her self-acquired property. The fact 
that the widow was ina position to pre-empt the 
land only ‘by virtue of her position as widow is 
immaterial. MANSABDAR Kuan v, ALLAH Der - 

Lah. 910 

Dart Game. Sze PusLIo GAMBLING Aor, 1£67, wer 
Debtor and creditor—Amount claimed exceeding 
enormously .sum originally advanced—Whether 
sufficient ground-to hold transaction unconscionable 

—Usurious Loans Act (X of 1918), if applies. 

If a debtor does not choose to pay, he cannot com- 
plain if the amount of interest reached an enormous 
figure in course of time. The mere fact that the 
sum claimed exceeds enormously the amount origi- 
nally advanced will be no, ground for holding the 
transaction unconscionable. It must also appear that 
there was something unconscionable either in the 
original dealings or inthe eubsequent stages of the 
transaction. 

Where interest was capitalised as a rule after every 
three years and it was not even complained by the 
debtor that the rate of interest was excessive at any 
stage of the dealings, the mere fact that the case is a 
hard one, and that for a principal of Rs, 23,a sum of 
Rs. 5,250 is demanded as a result of accounts lasting 


self-acquired property of 


for about 30 years, is no ground to refuse the claim . 


of the creditor, and the Usurious Loans Act does not 
apply to the transaction. NANUN v LAOHEMAN 
Lah, §22 
Composition —Some creditors agreeing to 
take the whole of debtor's properties in trust and 
to take less amount—Other creditors not agreeing 
—Whole agreement void—Contract—Failure for 
consideration, ae 
Where some of the creditors, without authority 
from the general body of creditors, arrange with 
the debtor to take charge of all his properties for 
distribution amongst all creditors and -agree to take 
less but some of the other creditors do not sign the 
agreement and sue for the whole amount of their 
debts, the consideration as regards the creditors 
who have signed the consent fails and a creditor 
who has signed the agreement can sue for the 
whole amount of his debt. ANDALAMMAL v. A. Marea 
OHETTY Mad. 64 
Compound interest--Whether oppressive— 
Relief to debtor, if can be given on ground of simple 
hardship in the absence of evidence of undue 
advantage taken by creditor. j : 
‘There is nothing inherently wrong or oppressive 
in a lender's securing for himself compound interest 
after the borrower has for a considerable time neg- 
lected to pay the debt he owes or the interest 
cruing due upon it which he has contracted to pay. 
However improvident atransaction may be, it is 
difficult for a Court of Justice to give relief on 
grounds ofsimple hardship in the absence of any 
had unduly 
taken advantage of his position, NANUN v LAOHHNAN 
| Lah, 522 








—Several persons liable 
between creditor and some debtors reduced to lesser 
amount by new contract—Reduction, if for benefit 
of all debtors. i 
Where a number of persons are under a joint 

liability to pay a definite sum of money and a new 

contract is entered jinto between the cretlitor and 





ac- ` 


jointly—Liability. 


P 
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some of the many persons originally liable whereby the 
liability is to be reduced from the original amount 
toalesser amount, that reduction enures pro tanto 
for the benefit of the persons originally liable as 
well asforthe benefit of the persons actually parties 
to the contract. LALTAPATI KUER v. NARAIN MAHTON 
Pat.989 

Decree—Compromise decree—Righis of parties 
declared and certain acts directed to be done— 

Decree, if capable of being executed, 

By a compromise the plaintiff became a mortgagee 
by conditional sale inrespect of mortgaged proper- 
ties andthe decree was passed in the following 
terms; “It is ordered and decreed that the suit be 
decreed in terms of the refanama (petition of com- 
promise) filed on behalf of both parties that the 
parties be bound by the terms of the compromise and 
they do get their respective remedies in accordance 
therewith and that the petition of compromise which 
has been filed do form part of the decree ;” 

Held, that the decree not only declared the rights 
of the parties under the solenama but directed cer- 


tain acts to be done and was capable of being 
executed. SURENDRA Narain SAHA v. KANAI LAL 
DUGAR Cal. 854 


Deed—Alteration in mortgage deed as to stipulation 
regarding interest—Whether makes it void ab initio. 
An alteration in a mortgage deed as regards the 

stipulation to pay compound interest does not make 

it void in toto and its existence cannot altogether be 
ignored, Nav NIHAL SINGH v, MANGAL SINGH 

Lah, 697 

Construction. Sem Hindu aw Joint family 

` —Ancestral Property 461 

Construction. See Taxes and Oharges 786 

Construction. Ser Transfer of Property Act, 

1882, s, 105° 538 

Construction—Muhammadan ruler granting 
sanad to Hindus for temple—Evidence Act (I of 
1872), s. 90—Ancient dooument—Interpretation by 
usage—Ruler granting sanad—Interpretation put 
by Judge of that Ruler—Admissibility—Coptes of 
ancient documents—Presumption under s. 90, if 
arises—Discretion of Court. 

Evidence as to the interpretation placed upon an 
ancient document by persons who lived at, or at a 
time notremote from, the time of the execution of 
the document is not only admissible but very valu- 
able. In the construction of ancient grants and 
deeds, thereis no better way of construing them 
than by usage, and contemporanea expositio is the 
best way to go by. Where, therefore, a sanad 
granted by a Muhammadan ruler has been judicial- 
ly interpreted by a Judge of that ruler, the judg- 
ment so given is admissible in evidence in order to 
prove the nature of the grant. 

The presumption under s. 90 of the Evidence Act 
in regard todocuments thirty years old arises in 
the case of copies as wellasof originals. 

The raising ofa presumption unders. 9) of the 
Evidence Actas tothe genuineness of a document 
is a@matter which is eminently within the discreticn 
of the trial Court. 

Eudowed property is by its very nature incapable 
of being alienated or of being inherited, and it is 
not possible to attribute to a Muhammadan ruler the 
idea of endowing 5 bighas of waste land for the bene- 
fit of a Hindu religious trust, even apart from the 
clear inference to be drawn from such expressions as 











“ naslan bad naslan and batnan bad batnan.” Har 
Saroop v, Boacwan DIN Oudh 861 
—Construction—Patta— Words, thica, mokra, 


-mourashi, putra pautradikramay, implications of, 
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A pottah containing the words ‘thika, mokra, 
mourashi, putra pautradikramay' along with a 
stipulation that there will be no remission of rent 
on any account, taken together imply that a here- 
ditary tenure with a fixed rent is created, HANUMAN 
Das v. DAMODAR LAIK ‘Cal. 540 

Interpretation. Sze Hindu Law 387 
Defamation —Publication in newspaper— Liability 
of editor, printer and publisher —Cause of action 

—Suit for defamation—Costs, consideration for. 

The editor, printer and publisher of a defamatory 
article in a newspaper are each individually liable and 
they need not all be joined in the suit unless the 
-plea of non-joinder is raised; but there cannot be 
several suits on one cause of action. So far as 
the publication in a newspaper is concerned, the 
cause of action is one complete and indivisible act in 
itself, Although several people have contributed to 
it, the act is one and indivisible, andit isthatact ~ 
which constitutes the cause of action. Consequently, 
an extinguishment of that cause of action against one 
means a full and complete extinguishment. 

In a defamation suit it is legitimate to consider 
the conduct ofthe defendant right up to the time of 
the verdict, and an unsustained plea of justification is 
a good ground for depriving a party of his costs 
though he succeeds on other pleas. MuxKHANLAL 
LOLARAM V. PANOHAMLAL SHEOPRASAD Nag. 398 
Dekkhan Agriculturists’ Relief Act (XVII of 

1879),s. 2, cl, (1)— Agriculturist, status of— 

When acquired—Working in fields*for a couple of 

months—Whether sufficient for status—Execution 

proceedings-—Date of determining status. 7. 

It is impossible to say thata man who has been 
a trader can, merely by working in . the fields for a 
couple of months, acquire the statusof an agricul- 
turist on the ground that he ordinarily engages per- 
sonally in agricultural labour, and it would be neces- 
sary to have evidence as to a full agricultural season 
or at any rate a very much longer period than two 
months, before it could be reasonably said that he 
comes within the definition of that term ins. 2 (1) 
Dekkhan Agriculturists’ Relief Act. . 

In a suit for recovery ofa sum of money, the 
Court decreed the claim on February 20, 1932, hold- 
ing that the defendant was not an  agriculturist, 


On March7, 1932, the judgment-creditor filed a 
darkhast and attachment was ordered to issue on 
March 9, 1932, and on April 21, 1932, the Court 


ordered that the attached property should be sold.. 
Subsequently, in reply to the notice issued under r. 64 
of O. XXI, Oivil Procedure Code, the principal de- 
fendant putin a written statement contending that 
he was an agriculturist and that his property could 
not be attached or sold by reason of s, 2? of the 
Dekkhan Agriculturists' Relief Act : 

Held, that as the judgment-debtor was not an agri- 
culturist on February 20, 1932, it was impossible for 
him to have acquired agricultural status by April 21 
1932, and that the finding of the lower Court 
regarding the status of the judgment-debtor related 
to the date of the decree and not to the date of the 
filing of the suit. * 

Held, also that the date at which the status was to 
be determined was the date of the order for sale 
and notthe date on which the subsequent order waa 
made after issue of notice under O, KAT, r, 64, Oivil 
Procedure Code. Sopana Appa AWATADE 7, DATTATRAYA 
KRISHNAPPA HUNDEKARI Bom. 589 (b) 
— 58. 3 (3), 15-D—Special suit under s 15-D 

—Whether within terms of s. 3 (3). 

A special suit under the Dekkhan Agriculturists' 
Relief Act does not lie where the suit, though in. 
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form one for redemption, is really one to recover 
propery of which the plaintiff is allegedto have 


een deprived by fraud. Such a suit does not fall 
within the terms of s. 3, cl. (3), Vekkhan Agricultur- 


ists’ Relief Act. OHHOTABHAI MOTIBHAI v. DADABHAI 
NaRANDAS Bom. 715 
——_——s. 76 (a). Sez Transfer of Property Act, 

"1882, 5.°76 434 


Divorce Act (IV of 1869), s. 3 (1)—Parties having 
no permanent place of residence—Last residence of 
husband and wife—Whether gives jurisdiction to 
Court to entertain petition for judicial separation, 

_ Where in a petition by the wife for judicial separa- 
tion and for permanent alimony it appeared that 
the husband who was a Railway servant had no 
permanent place of residence and he took leave and 
came to Calcutta to live with his wife's parents but 

. ‘the parties separated, the husband leaving after five 


days : 

Held, that the parties last resided in Calcutta 
within the meaning ofs. 3, Divorce Act, and the Court 
at Oalcutta could entertain the petition. G. G. RiroHson 
v. W. L. D. RITCH80N Cal, 32 

s.19—Fraud in bringing about marriage— 

If a ground for divorce. 

The fact that the marriage had been induced by 
some sort of fraud is no ground for divorce under the 
Divorce Act. EMMANUEL SINGH v. KAMAL SARASWATI 

Pat. 1007 F. B. 

Easement—Right to discharge . water into another's 

land, whether can be acquired where water hasto 
pass through intervening public path. 

Where a person has for more than 20 years been 
discharging water from his land on to the defendant's 
land by lawful means, he will acquireva legal right to 
discharge such water on tothe defendant's land even 
though the two lands are not contiguous but separat- 
ed by apublic path, and even though an easement 
in the strict sense of the term might not have been 
acquired againt the Secretary of State in respect of 
the public path by user for more than 69 years, 
YADLA GURUNAIDU V. THALABATHULA KANAKAYYA 

Mad, 659 

Easements Act (V of 1882), s, 15 —‘Temple puram- 
boke’ land—Right of trustees to prevent strangers 
acquiring right of way—Nature of such lands— 

Government land—Acquisition of easement against 

person in possession—G0 years’ user, whether neces- 

gary. 

In heat of ‘temple puramboke' lands of which 
the ownership is vested in the Government, the 
temple is not a mere licensee and the trustees of the 
temple are entitled to prevent a stranger from ac- 
quiring aright of way over such lands by prescription, 
by obstructing him. | 

The provision contained in s.15 of the Easements 
Act, which insistson a period of 60 years’ user for 
acquisition of right by prescription in respect of 
Government lands, is not restricted to cases where 
the right is claimed against the Government. No 
right can be acquired by prescription in respect of 
Government lands even asagainst persons witha 
limited interest in or in possession of Government 
lands, unless 60 years’ user is proved. CHINNAsaMI 
GouNDAN v. BALASUNDARA Mad. 216 
— ——-sS. 26—Concession to villagers to 

shamilat personally—Whether an easement. 

Easement connotes that there must bea dominant 
and as well asa servient tenement. Consequently, 
a concession granted to villagers personally to enjoy 
the shamilat of another villageis a license and 
not a right of easement. SAYED Gatun SHAH v. 

SNAWAB ALI . Pesh, 141 
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Electricity Act (IX of 1910), Rules under—R 62 
(3) (a)—Civil rights, if protect person against 
criminal liability. : 
The civil rights of a person would notin any way 

protect him against criminal liability for his acts and 

omissions underr. €2 (3) (a), Electricity Act. He 
has every right to move against the Electric Supply 

Co. to have the wire removed from over his land; 

but the wire being where it is, he is not justified in 

law ineffecting additions and alterations in his 
house making the aerial line running over his land 
accessible otherwise than by the aid ofa ladder or 
other special appliance. THAKUR Prasap v. et 
at. 

Equlty—Relief granted on condition amounting to 
concession to pay smaller sum—Strict enforcement 
of  condition—Necessity of. 

If there is an agreement to pay a sum of money 
by a particular date witha condition that if the 
money is not paid on that date a larger sum shall 
be paid, that. condition is in the nature of a penalty 
against which a Court of Equity can grant relief and 
award to the party seeking payment only such 
damage as hehas suffered by the non performance 
of the contract. But if, on the other hand, there is 
an agreement to pay a particular sum followed by a 
condition allowing to the debtor a concession, for 
example, the payment of a lesser sum, or payment by 
instalments, by a particular date or dates, then the 
party seeking to take advantage of that concession 
must carry out strictly the conditions on which it 
was granted, and there is no power in the Court to 
relieve him from the obligation of so doing. 

Where acontract is for payment ofa larger sum 
with a concession enabling asmaller sum to be paid 
in a particular way in full satisfaction, the law relat- 
ing to penalties and s. 74, Oontract Act, do not 


apply. BURJORJI SHAHPURII SHETA v. MADHAVLAL 
1 ESINGBEAI Bom, 575 
Estoppel. See Minor ` 262 
———— Plea of equitable estoppel, if can be taken 


against provisions of Statute—Evidence Act (I of 

1872), s. 115. 

The plea of equitable estoppel cannot be taken 
against the provisions of a Statute. When the Act 
requires that enhancement of rent can.be effected only 
by means of a registered agreement, the principle 
of estoppel cannot be allowed -to override such a 
specific provision. Jar SRI SINGH v, PARBHU NARAIN 
SINGH . All, 508 


Evidence —Account books—Persons writing accounts 
alive but not examined— Admissibility of account 
books in evidence. . 

Where certain account books are filed ia Oourt, 
but the persons who wrote out the accounts are not 
examined although they are alive, the books cannot 
be said to have been duly proved andit is proper 
to rule them as inadmissible evenif they appear to 
be genuine and have been made use of by the par- 
ties. GAJENDRA SHAH V. SHANKAR Bakasu SINGH 

Oudh 468 
Presumption—Recitals in documents 40 years 
old—Evidence of correctness, 

The recitals in the document executed 40 years 
ago can be treated as cogent evidence of the correct- 
ness of the statements made therein. PREMDAS », 
SHEOPRASAD Nag 362 
Evidence Act (lof 1872), s$. 8. See Evidence Act, 

1872, ss, 25, 26 473 
——s. 21. Sue Criminal Procedure Code, 1898, 
s. 164 174 
s. 24. Ser Evidence Act, 1872, s. 27 . 998 
s. 24—Confession—Points» to be established 
by prosecution. , ; 
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Where the main foundation for a conviction is a - 


confession, the prosecution must establish: (1) that a 
confession was made ; (2) that evidence ofitcan be 
given; and (3) that it is true. BHoJo v. EMPEROR 
Sind 1032 
S. 24—Honorary Magistrate also a zaildar 

—Whether a person in authority. 

An Honorary Magistrate who is also a zaildar is a 
person in authority within the- meaning of 
8. 24, Hasamat Kuan v. EMPEROR Lah. 998 

s 24—Lesser degree of probability required 
to reject confession. 

In order to justify the rejection of a confession, 
a lesser degree of probability would be necessary, 
inasmuch as instead of the word “proved” the 
Legislature has used the word “appear” in s. 24 
NAYEB SHAHANA v. EMPEROR Sa Cal. 44 

s. 24—Person in authority, who is"~Belief.of 
accused that person to whom he confesses is one in 
authority—-Whether sufficient. 

Section 24, Evidence Act, speaks of “ grounds which 
would appear to an accused person to be reason- 
able.” But it does not speak ofa “ person who would 
appear tohim to be in authority.” A person in 
authority for the purposes of this Act must be a 
person who stands in such relation to the accused 
as to imply some power of control or interference 
in regard to his prosecution. The belief of an ac- 
cused that the persons to whom he made a confes- 
sion were “ persons in authority,” is not sufficient 
to bring them within the term. By a_ person in 
authority is meant some one who hasthe right cr 
power to fulfil the promise or carry out the threat. 
BuoJo v. EMPEROR Sind 1032 

ss. 25,26, 8—Evidence of Police Officer and 
of complainant as to pointing out of various places 
by accused—Admissibility. 

The evidence of the Police Officer and of the com- 
plainant as to the pointing out of the varióus places 
by the accused is really evidence of the confession 
of his guilt made by the accused while the latter 





was in the custody of the Police Officer and 
is, therefore, a statement clearly inadmissible 
under ss. 25 and 26 of the Evidence Act and 


such evidence cannot be treated under s. 8 of the 
Ast asevidence ofconduct, apart from the accompany- 
ing statements. TURAB v. EMPEROR Oudh 473 
s. 26. See Criminal Procedure Code, 1898, 

s 164 174 


——— s, 26—Bare possibility of 
' Confession, tf irrelevant. 

Section 26, Evidence Act does not lay down, that if 
there is a bare possibility of an inducement having 
been offered, it is sufficient ground for holding that 
the confession is irrelevant. It is only when it 
appears to the Court that the confession has been 
made as a resultof some inducement held out bya 
person in authority that it becomes irrelevant. 
Hasumat Kaan v EMPEROR Lah. 998 
—_——8. 26—Confession to Honorary Magistrate 

within Punjab Province—If comes under scope of 

s. 26. 

The confessions made before the Honorary Magis- 

_ trates in the Punjab where they exercise the powers 
under the Code of Criminal Procedure, come within 
the scope of s. 26, HASHMAT KHAN v. EMPEROR 

Lah, 998 

s. 26 —Expression ‘you had better teil the 
truth’ unqualified—Whether amounts to inducement. 
“There is one form of inducement, namely: 

‘You had better tell the truth’ and equivalent ex- 

pressions which are regarded as having acquired a 

fixed meaning in this connection, asif a technical 
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term, and are always held to import a threat or 
promise. Such words are only held not to bein- 
ducement where they are qualified in some manner 
suchas by an appeal to -the accused's religious 
sentiment, Where there is no such qualification and 
it cannot be said that the words as they stand are 
amere exhortation to tell the truth andthe accused 
had already been questioned by the Police, the 
words are susceptible of the interpretation that the 
accused wastold that it would be better for him 
if'he told the truth and that amounts to an induce- 
ment, HASHMAT Kuan v. EMPEROR Lah. 998 
—S. 26—Presence of Court Constable—Con- 
fession, if should be excluded. 

The mere fact that the Court constable was pre- 
sent while the co-accused were making their confes- 
sions does not involve the total exclusion of the 
confessions from evidence. BARNABAS OB#RISTIAN v. 
EEMFEROR 








treated as accused though not in Police custody— 

Statements by such person, leading to discovery, 

whether admissible, 

Where a person had not been formally ar- 
rested but had been suspected from the beginning 
and hadapparently been treated as an accused 
persono and much restraint on his movements 
was not imposed as he could hardly have 
absconded. 

Held, that he was in police custody and that the 
statements given by him in consequence of which 
the recoveries were made could be proved 
under s. 27, Evidence Act, AIsHAN BIBI v, EMPEROR 

: Lah, 206 

s. 27—Information to the Police—Discovery 

not in consequence of the information—Hvidentiary 
value of the information. - ; 

Where the accused was the first person to tell the 
Police about the presence ofthe dead body of the 
deceased in a well and that he had put it there, and 
the body was discovered long before the Police 
reached the spot, in consequence of the information, 
by some one else, though the Police had no know- 
ledge of it : 

. Held, that it could not be said that the body was 
discovered in consequence of the information of the 
accused. His statement to the Police, therefore, 
would not come under the purview of s. 27 of the Evi- 
dence’ Act. Under the circumstances, the information 
was tantamount toa statement of incriminating 
natureand was inadmissible in evidence, HAR Narain 
v. EMPEROR Lah, 565 

ss. 27, 24—Confession irrelevant under 

s. 24—If admissible under s. 21. 

Section 27, Evidence Act, cannot operate to make 
admissible in evidence a confession which ‘would 
otherwise beirrelevant under s. 24, Evidence Act, 
Only that part of the confession will be made ad- 
missible in consequence of which a fact deposed to 
was discovered. Hasamat Kuan v. EMPEROR 

Lah. 998 
s.30—Accused tried jointly—Examination 
of one of them under s. 312, Criminal Procedure 
Code—Statement clearing himself at the expense of 
the other—Conviction of the other based on such 
statement, if bad—Hxplosive Substances Act ‘VI of 
1908), 5. 5. 

Where the statement before the Court of a person who 





was being tried jointly with the accused was a state- - 


ment deprecating his own guilt, being a statement 
seeking to clear himself at the expense of the 


accused : 
Held, that the statement could not be taken into 


a n Pat. 275 | 
$.27—Criminal trial—Person suspected and . | 
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consideration under s. 30, Evidence Act, or any other 
provision of the law as against the accused and hence 
the conviction based mainly on the statement of a 
co-accused recorded under s. 342, Oriminal Procedure 
Oode, could not stand. JoGENDRA NATH v, EMPEROR 
Cal. 924 
—--S 30—Offence’, if includes abetment and 
attempt—A pplicability of s. 30 to proceedings under 
Criminal Procedure Code (Act V of 1698), s. 110, 
The explanation tos. 30 of the Evidence Act shows 
that the word “ offence" is used in a wider sense 
than the technical definition as the explanation states 
that “ offence " as used in this section includes the 
abetment or attempt to commit the offence. Section 
30 applies to a case where there is a proceeding 
under s. 110, Oriminal Procedure Oode, against a 
number of persons, one of whom has made a confes- 
sion implicating other persóns whose conduct is also 
the subject of an enquiry. Further, as the procedure 
to be followed under 8.110 is, by virtue of s. 117, 
that for a warrant case, the procedure under s. 30, 
Evidence Act, applies. RI10HPAL SINGH v. EMPEROR 
All. 381 
S, 32—Prosecution—Duty of, in criminal 
trial—Murder case—Witness supporting plea of 
alibi should be produced—Reliability of witness to 
be decided by Court, 
There is no duty upon those who are charged with 
the preparation of a prosecution case to produce in 
Court every person examined by the Police. But in 
a murder case where a witness has given evidence 
which supports a plea of alibi taken by one of those 
who have been charged with the murder, that 
witness ought to be produced. In no circum- 
stances should the fact of his statement be 
withheld from the Oourt. The prosecution authori- 
ties have no right to take it upon themselves to 
decide whether a witness who gives vital evidence of 
this sort is or is not a reliable witness but to decide 
it is the function of the Court, The prosecution has 
no right to usurp the function of the Court and 
the conduct of the prosecuting authorities in 
keeping back such evidence deserves the strongest 
condemnation. Nem SINGH v. EMperor All. 741 
———— ss, 32 (2) (7), 167—Recitals in deed— 
Evidence against third parity—Recitals that land 
is bounded by property over which other person 
has proprietary rights—If evidence against third 
party—Such statements, if come within s, 32 (3) 
or s. 32 (D), i 
Ordinarily recitalsin a deed are not evidence 
against third parties. It cannot be said that a 
‘recital in a deed in any way recognises the title 
to the property by merely reciting that the property, 
the subject-matter of the deed, is bounded on one 
side or the other by property over which some 
otber person purports to exercise proprietar ri k 
The statement to the. effect that z the ag 
bounded on the north, south, east and west by. the 
property of another person cannot be brought within 
S. 32 (3) or s. 32 (7), HARI AHIR v, SRI SANGAT CHACHA 
R Pat. 829 
ss. 32, 4—Deposition by deceased not falling 
under s. 32, Evidence Act—Applicability of s. 11 
Evidence Act. 4 
If theterms of a deposition made by 
since deceased do not fall within the 
8. 32 of the Evidence Act, the provisions 
the Act will not avail 
dence. 


a person 
purview of 
of 8.11 of 
to make such deposition evi- 
LATARAT Hussain v ONKAR MAL Oudh 1042 
- SS. 35, 5—Date of birth in school register— 
Admissibility of, to prove date of birth, 
Where the question is as to the age of a person, 
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the entry of the date of his birth in the school 
register based upon the statements of his deceased 
father is admissible in evidence under sub-s.5 of 
8. 32 and also under s. 35 of the Evidence Act, the 
entry being in a public register stating the _ fact in 
issue and made by a public servant in the discharge 
of his official duties. Lararar HUSSAIN .v, ONKAR 








Mau Oudh 1042 

s. 60. Sez Criminal Procedure Code, 1898, 

s. 117 (4) t 120 

S. 68—Due attestation, proof of—When 
necessary. 


It is unnecessary to prove due attestation 
where the validity of the deed of gift has not 
been specifically denied on the ground that it 
had not been attested in the ‘manner required by 
law. AzIzUNNIBsA v. SIRAJ HUSAIN All. 146 

S 73—Scope—Comparison of handwriting 

by Judge—Propriety of. L 

re applying the provisions of s. 73 of the Evidence 
Act, it isimportant not to lose sight of its exact 
terms. It does not sanction the comparison of any 
two documents, but requires that the writing with 
which the comparison is to be made, or the standard 
writing asit may be called, shall be admitted or 
proved to have been written by the person to whom 
it is attributed, and next the writing to be compared 
with the standard or, in other words, the disputed 
writing must purport to have been written by the 
same person, that is to say, the writing itself must 
state or indicate that it was written by that person. 
The section does not specifically state by whom the 
comparison maybe made, though the second para- 
graph of the section dealing with a related subject 
expressly provides by way of contrast that in that 
particular connection the Court may make the com- 
parison. A comparison of handwriting is at all 
times as a mode of proof hazardous and inconclusive, 
and especially when it is made by one not conversant 
with the subject and without such guidance as might 
be derived from the argumente. of Gondes; and ane 
evidence of experts, Latarar Hussain v. ONKAR Man 

esas p = Oudh 1042 
s. 80—Dying declaration before Magistrate 
recorded by him—Admissibility. 

When a dying declaration is made before a 
Magistrate who recorde it, it is ‘evidence’ and can 
be admitted without proof under s. 80, Evidence Act. 
SURAT BALI v. EMPEROR All, 249 
s, 90. Sez Deed—Oontruction 861 
Sze Criminal Procedure Code, 1898, 

s. 164 174 

8.91—Simultaneous payment and taking of 
instrument—Effect of —Circumstances of each case 

—Time or terms of loan to be considered, | 

Section 91, Evidence Act, does not apply to cases 
in which the parties agree that the negotiable in- 
strument shall be taken as conditional payment only 
and notin accord and satisfaction of the original 
debt. 

A lender takes a negotiable instrument only as a 
conditional payment and in satisfaction of the loan. 
In cases where the handing over of the money and of 
the instrument is simultaneous, it cannot be said that 
the instrument is the sole repository of the terms of the 
agreement. It is not the time when, but the terms upon 
which, the loan was made that matters, and 
whether the promissory note or bill of exchange 
was given at the time when the money was handed 
over to the borrower or subsequently, in either case, 
itis necessary for the Oourt to ascertain the terms of 
the agreement upon whichthe loan was „made, the 
question as to what those terms were being & ques- 
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tion of factto be determined according to the parti- 
cular circumstances obtaining in each case. Mauna 
Ouitv, Rosman N M. A Kareem OOoMER & Oo. : 

Rang 1038 F. B. 
——S 92—Bengal Tenancy Act (VIII of 1885), 

s. 48-H, 26-F—Deed purporting to be lease executed 

by occupancy tenant and registered under s. 48-H, 

Bengal Tenancy dAct—Landlord, if precluded from 

showing real character of transaction —Landlord, if 

entitled to apply under s. 26-F on the ground that 
transaction is sale, 

Where a tenant of an occupancy holding executes a 
lease by means of a patta which is registered under 
s. 48-H, Bengal Tenancy Act, the landlord is not 
precluded by s. 92, Evidence Act, from giving evidence 
to show that the real transaction isnot a lease buta 
sale, the landlord not being a party to the deed. 

In such a case the document being a lease it is not 
open to the landlord to treat it as a transfer by sale 
and to apply for re-transfer under s. 26-F, Bengal 


Tenancy Act. TROILOKYA NATH GHosE v., JAJNESWAR 

Pau Cal. 933 

— 5, 92 (4). Ser Registration Act, 1908, s. 17 
634 


———— 8S. 101. SEE Penal Oode, 1860, 5, 477-A 226 

—— s. 101— Judge's finding determined only by 
question of onus—Court considering 
circumstances on both sides—Question of onus, if 
material. 

If the Judge's finding is determined only by the 
question of burden of proof,or on a one-sided exa- 
mination of the evidence due to the view taken about 
the burden of proof, then the findnig stands in need 
of revision ; but if the evidence and circumstances 


on both sides are duly considered the question of 
the burden of proof isof very little importance. 
PANDURANG v TUKARAM Nag. 441 
———— s, 105. Sge Oriminal trial 5 





8 
s. 114— Alleged poisioning of husband by 
wife—Confession by wife  retracted—Articles 
stained with poison recovered in house—Poison 
discovered in viscera and vomits of deceased— 

Whether sufficient corroboration under s. 114, 

Evidence Act. 

Ina case of an alleged poisioning of husband 
by wife, the wife’ retracted her confession, but 
various ‘articles stained with poison were recovered 
in the viscera and vomits of the deceased: 

Held, that there was sufficient corroboration. AIsHAN 
BIBI v. EMPEROR Lah. 206 

s. 114, illus. (6)—Hye-witness to murder — 

Accessory after the murder— Evidence, value of— 

Corroboration, necessity of. 

Although it cannot be said that the evidence of a 
person who stated that he had seen a murder com- 
mitted but did not give any information thereof is 
little better than that of an accomplice, yet such 
evidence is not free from suspicion. Where the 
conduct of such a person is unnatural in the highest 
degree, and on her own showing she became an acces- 
sory after the commission ofthe murder and the 
disposal of the corpse and gives no complete details 
of the occurrence, her evidence is virtually that of 
an accomplice and needs very careful scrutiny and 
corroboration in material particulars before it can be 
accepted and made the basis of a conviction for a 
capital offence. TURAB v, EMPEROR Oudh 473 
——— S. 115—Agreement that one party did not 
_wish to participate in litigation in securing the 
_ property and not claiming any interest therein— 

Property secured by the other party—Representatives 

of the first narty, if estopped. from claiming 

interest, 


evidence and 
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Where it was found that the predecessor of the 
plaintiff had assured the defendants that he would 
not take his share in the lands left by B., as he did 
not wish to participate in the costs of the litigation 
in procuring those lands and acting on this repre- 
sentation the defendants carried on the litigation and 
secured the property for themselves and it was also 
found thatthe predecessor of the plaintiff had not, 
an pursuance of this agreement, claimed any title in 

em ; : 

Held, that the plaintiff was estopped from claiming 
any interest in the lands, Tırak RAI, PARGASH RAI 

Pat, 823 
———S. 115—Estoppel — Suit for partition— 

Plaintiff reserving right to sue separately for one 

item—Estoppel, when operates. 

When at the time when the plaintiff instituted 
his previous suit for partition against his brothers 
he expressly excluded from the scope of that suit a 
village saying that he reserved his right to sue 
separately for his sharein that village and it was 
contended in the subsequent suit that the contesting 
defendant did not then assert that the plaintiff was 
not entitled toa sharein the villageand it is not 
shown that the contesting defendant was bound to 
deny the plaintiff's right to a share in the village 
nor is it shown that hesaid anything that constitut- 
ed an admission of the plaintiff's right ; 

Held, that this contention on behalf of the plaintiff 
had no force. GOKUL PRASAD v, KUNWAR BAHADUR 

Oudh 419 

-S. 116—Predecessor of plaintiff letting 

tenant into possession—Suit by plaintiff for eviction 

after expiry of tenancy— Tenant, if can dispute 

plaintiff's title—Tenant, when can dispute 
landlord’s title—Landlord and tenant. 

Where a tenant who had been let into possession 
by plaintiff's predecessor was sued asa trespasser 
by the plaintiff for eviction after the expiry of the 
term: 

Held, that the tenant was not entitled to dispute 
plaintiff's title. 

A tenant whohad been let into possession cannot 
deny his landlord's title, however defective it may 
be, so long as he has not openly restored possession 
by surrender to his landlord, and the tenant's estoppel 
operates even after the termination of the tenancy. 
OHARUBALA BASU v. GERMAN GOMEZ Cal. 212 
s, 126—Privilege—Pleader observing facts in 

the course of and for the purposes of his employment 

—Whether bound to disclose, 

Section 126 applies also to facts 
Pleader in the course of and for the p 
employment and he isnot bound to disclose them 
without his client's consent and the observations 
are in the nature of confidential communication. 
HAKAM v. EMPEROR Lah, 164 
————$.132—Compulsion referred in s. 132, 

Evidence Act— Meaning of. 

Oompulsion referred to in s. 132, Evidence Act, 
may be express or implied. Itis difficult to draw a 
distinction between compulsion, express and implied. 
In every case Compulsion is express although it may 
be couched in different words, and may give intima- 
tion to the witness that he is bound to answer not only 
the question which he has objected to but every 
other question which may on a particular point be 
put to him. An intimation of that nature might 
relieve the witness of objecting toevery question 
which is put to him and which exposes him to an 
actioa, but before he can be said to have been com- 
pelled to auswer a question, he must object to ans- 
wer such question, or, at any rate, the very first 

2 e 








observed by a 
purpose of his 
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question on the same point so as to invite the at- 
tention of the Oourt to apply its mind to the question 
and to decide whether he is to be compelled to 
answer the same or not. Where therefore, there is no 
averment, much less proof that the applicant made 
any protest, express or implied, or that he was com- 
pelled to answer by the Court expressly or impliedly 
except the fact that he was put on his oathand put 
certain questions to which he answered, the applicant 
isnot entitled to the protection of s. 132, Evidence 
Act. GuansHampas Gian CHAND v. NENUMAL 

Sind 346 

- s. 135. Sze Oivil Procedure Code, 1908, 

s. 191 < 30 
———— 8, 145. Ses Oriminal Procedure Code; 1898, 

s. 162 873 
———— 8. 145—Suits for damages for malicious 

prosecution — Statements of witnesses in criminal 

case compared with statements of same witnesses in 

civil case—Disregard of provisions of 8. 145— 

Trial, if valid—Re-trial ab initio, necessity of. 

At the trials. of certain civil suits for malicious 
prosecution and damagesand in the appeals arising 
from the trials, the statements made by various wit- 
nesses at the trials were compared with the statements: 
which they had made in the criminal proceedings, 
but the provisions of s. 145, Evidence Act, were 
entirely ignored. The statementsmade in the erimi- 
nal trial were not properly proved, and the witnesses 
did not have their attention drawn in cross-examina- 
tion to the particular points in which their evidence 
in the civil trials differed from the statements which 
they had made in giving evidence before the Magis- 
trate: 

Held, that the trial was not properly conducted 
and that there should be-re-trial ab initio. ABDUL 
Garoor v. KALIOHARAN Rang. 425 
———— 8. 154—Contradiction of witness— Previous 

statement mustbe shown to be voluntary. Z 

No doubt a witness can be contradicted by his 
previous statements recorded in writing under 
8. 154, Evidence Act, but before this is done it 
must be shown that the statements were voluntary. 
NAYEB.SHAHANA v. EMPEROR Cal. 44 

S, 154—Discretion under—Exercise of— 

Suficient: reason, necessity of. 

The discretion allowed by s. 154, Evidence Act, 
should not be exercised without sufficient reason, 
and; the reason should be stated, because by offer- 
ing a witness, a party is held to recommend Him as 
worthy of credence, and so it isnot in general open 
to him to.test the witness's credit or impeach his 
truthfulness. EMPEROR v. SUAR Gova Pat. 1021 

8.157—Statement of witness under, used for 
contradicting that witness—If can: be used‘ as 
substantive evidence against:accused. 

A former statement admitted under: s: 157, Evi- 
dence Act, can only be used to corroborate the state- 
ment of a witness, Where, therefore, it is sought to 
contradict the witness by his former statement and 
he stands contradicted thereby, then the former state- 





ment cannot be used as substautive-evidence against: 


the accused, EMPEROR v. Sanika MUNDA Pat 832 
—— TS. 167—Some evidence inadmissible—Other 

evidence suyficient for decision—Case, if can be 

remanded, 

Where there is a sufficient evidence upon which 
8 case couldbe completely decided, the Appellate 
Oourt is precluded from remanding the case for 
rehearing under 8. 167. It isnot a question whether 
the: Judge would or would not believe the evidence 
other than.the inadmissible evidence, but whether 
it. was: possible. for him. to come:to such: conclusion 
e 
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as he did in the absence of that inadmissible 

evidence. HARI AHIR v, SRI SANGAT OHAOHA Pat. 829° 

Execution. Sge Limitation Act, 1908, Sch I, Art. a 

Decree for payment of money—Judgment- 

debtor, if can be allowed to prove in execution that 

he was sued only as a member of a joint family 
and was a minor when debt was contracted 

The function of the executing Court is to take the 
decree as it stands. 

The judgment-debtor sought to prove that he was 
sued only in his capacity as a member of the joint. 
Hindu family and besides, was a minor when the 
debt was contracted by the manager of the family 
and that in the circumstances he was not personally 
liable; 

Held, that to entertain such objections in the 
face of aclear decree directing payment of a certain 
sum was tantamount to allowing the case to be 
re-opened on its merits; and that the executing 
Court was not justified in holding an enquiry into 
the point and allowing evidence to be provided. 
Erem DASONDHI MAL-DINA Nata’ v. PIRTHU RAM j 

Lah.190 

Decree-holder mentioning payment made out 

of Court—Duty of Court to consider—Certificate of 
payment—LEffect of. 

A mention by a decree-holder of payments made 
out of Court is sufficient to entitle a Court to con- 
sider them. A certificate of payment: given by a 
decree-holder to a Court is merely an intimation that 
he has received the money. Burgops1 SHAPURJI 
SHETH v. MaDHAVLAL JESINGHBHAI Bom. 575 


Executing Court's power to. look at agreement 
between parties before date of decree—Effect of 
such agreement. 

The executing Court is entitled to look’ at an 
agreement between the parties in order to.sea whether 
it prevented. execution according tothe terms-of the 
decree. BURJORJI Swapursr SHETH v. MADHAVLAL 
JESINGBHAI Bom. 5:7-5 

Execution Court, if can go behind decree 
The execution Court has no jurisdiction to gobe- 

hind the decree and alter or revise it. Where im a 
suit for partition a decree is: passed giving actual 
possession to-a. party, theother party.who. claims to: 
have a special right, should claim his title in the 
trial of the suit and not agitate it im execution 
Court. ABDUL HAMID v. PROKASH OHANDRA NANDI 
Cal. 764- 
Joint-decree—Some decree-holders applying 
for execution—Application by others incompetent 

—Two applications considered together, if extend 

period of limitation. 

Some of several joint decree-Holders applied for. 
execution-on their behalfand when this application 
was pending the others also applied: 

Held, thatthe second ‘application was not com- 
petent and the two applications could not be consider- 
ed to supplement each other in order to: extend 
limitation. AHMAD ALI v. FATIMA SULTAND Pesh: 443- 


Stay of sale—Execution sale of part of share 
of judgment-debtor—Stay of, on ground that 
injunction staying sale of other part has been issued. 
Execution sale of-a part of the share of the judg- 

ment-debtor in a property cannot:be stayed merely 
onthe ground'that another Court in a different suit 
has issued an injunction staying the sale of the remain- 
ing’ part of the judgment-debtors’ share in the pro- 
perty. SHAOCHEENDRABHOOSHAN. Ray v. PRAMATHANATH 
Ray ° Cal. 35 

Transfer of decree for execution without 
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limitation—Original Court, if retains power to 

execute—Power of retransfer. 

When a decree is transferred for execution 
without any limitation the original Court has 
no longer the power to execute the decree until 
and unless the decree is “returned by the 
transferee Court with a certificate of mnon-satis- 
faction 

Obiter—When. a decree is transferred for execu- 
tion the original Court is not - wholly divested 
of its jurisdiction and it can still re-trans- 
fer the proceedings toitself or to some other Court 
RuLIA Ram v Diwan CHAND Lah.128 
Transferee Court— Power to take cognizance of 

objection as to jurisdiction. 

There is no good reason for holding.that the trans- 
feree Court is detarred from taking cognizance of 
objections as to jurisdiction, AsMaT ULLAH v FORBES,. 
FORBES, CAMPBELL & COMPANY, LIMITED, KARACHI 

Lah. t35: (b) 
Two Courts’ selling same property in.execution. 

— Which sale, valid, 

Where two different Courts sell in execution the 
same property, the sale by the Court which attached: 
later but sold first is valid, unless it. was done with 
the Knowledge of the prior attachment. MUKHRAM 
PANDEY v. ARJUN MISSIR Pat. 902 
Explosive Substances Act (VI of 1908),.s. 5. 

Ses Evidence Act, 1872, 8. 39 924 
Factorles Act (XII of 1911), ss. 2, 29— Question 

whether a worker comes within s: 2, to be determined 

öy. Inspector of Factories. 

The Factories Act does not affect.only the manual 
workers, As the provisions of the Act now, stand, 
the question whether a particular worker who. comes 
strictly within the definition clauses of 6. 2, which 
are ofa very wide application, and in whose case an: 
exception could be claimed under s., 29, has to be- 
settled by the Inspector of Factories; who is.the con- 
stituted authority under the law, asit now stands,, 
to express the opinion whether that person held’ a. 
position of supervision or management, or is employ-: 
ed. in a confidential capacity as mentioned in-s. 29 of 
the Act, and r. 59 framed under the Act,-the opinion 
of the Inspector being dependent on the facts and 
circumstances of the case before him SUPERINTENDENT 
& REMEMBRANCER oF LEGAL AFFAIRS,, BENGAL v H E. 
Watson f Cal. 566. 
s 29—Persons employed in factories are- 

those not coming under exception mentioned in. 

s. 29: 

All persons not strictly coming within the excep- 
tions contemplated by s. 29,and persons in regard to: 
whom there is. no “opinion” of the Inspector of: 
Factories, entitling the Manager. to claim.that he.was. 
not a person employed in the factory, as contemplat- 
ed bys. 28, Factories Act, are to be deemed as: 
persons employed in the factory.. SUPERINTENDENT &. 
REMEMBRANOER OF LEGAL AFFAIRS,. RENGAL v, H.. B. 
WATSON Cal. 566: 











s 35—85. 35, if mandatory.. 

The: provision of the law as it stands in: s. 35 is 
mandatory in its nature; and. although the.use. of 
the word “shall” in some cases does not definitely 
indicate the intention of the legislature, the expres- 
sion “shall be kept,” taken along with. the proviso 
to s. 35 relating to an order in writing. by. the Ins- 
pector, makes the position clear that. in. the absence- 
of such an order, one register in Form G must-be. 
kept, of all persons employed ina factory, of the: 
Hours oftheir work, and of the nature of their res- 
pective employment SUPERINTENDENT & REMEMBRANCER- 
or LEGAL AFFAIRS, BENGAL». H. E. Watson Cal. 566 
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ss 41 (a), 28—Bona fide representation by 

manager regarding alleged infringement of 8. 28— 

Managér, if can be punished under s. 41 (a), 

The law, in general, affords protection in the mat- 
ter of- prosecution for commission of offences, to 
persons acting in good faith. Good faith so far as 
commission of acts for which penalties may be- im- 
posed under the law, must involve due- care 
and attention. Where, therefore, there was- the: 
representation of the manager to the Inspector of 
Factories by a letter showing the bona fideson tlie 
part of the manager of the factory, in the matter of 
the: alleged infringement of the law as contained in 
s: 28 read with s. 41 (a), Factories Act: 

Held, that the accused person was not the person 
on. whom penalty could be imposed under the Fac- 
tories Act. SUPERINTENDENT & REMEMBRANOER oF LEGAL 
AFFAIRS, BeNcaLv. H.B WATSON Cal 566, 
—-S. 43 (c)—Manager absent—Liability “for 

infringement of law in his absence, 

Where a person was absent from the duties'as- 
manager, as- contemplated by law, at the time-when 
there was the alleged infringement of the law, he: 
could not'be proceeded against for such alleged’ 
offences under Factories Act for he was not the 
manager responsible for the working of the fac- 
tory. SUPERINTENDENT & REMEMBRANOBR OF T: EGAL 
ARFAIRS, BENGAL v. H. E: Watson Cal. 566: 
Family arrangement—Dispute as to genuineness 

of will—Compromise of rights including reversionary 

rights—V alidity— Transfer of spes-successionis. 

When the question: arises whether a transaction‘ 
was really a relinquishment of a spes successionis? 
ora bona fide compromise of disputed rights, the: 
best thing to: do would be to look at the sub- 
stance of the,transaction. apart altogether from any 
form. which might have been given-to it. and. if in 
substance. the, transaction is found to be only 
dealing with a spes successionis,. then it cannot be 
recognised and cannot form the basis of any binding, 
obligation. But if, on the other hand, the substance: 
of the transaction is found. to be a bona fide settle- 
ment between the parties, then, in spite of the 
fact.that. the same transaction might be represent- 
ed in one of its aspects: as: dealing. with a spes 
successionis, itis none the less a real co.ai promise 
of. disputed. rights and would be valid and enforce- 
able: ARUNACHALATHAMMAL V, HsakKI AMMAL 

: Mad 341 (b) 
First Information Report, Sez Criminal. Procedure 





Code, 1898, s. 154 229 
Fraud. 
Ser Civil. Procedure ‘Code, 1908, O. XXI, r. 90. 
è 763 
Ser Minor 262. 


Not. set up in pleadings—Appellate Court, 
if can entertain plea, 
`- Where no case of fraud is set up in the pleadings, 
nor is an: amendment asked for at any stage, the 
Appellate Court has no jurisdiction to entertain the 
plea. MAKHANLAL Lovaram V. PANCHAMLAL SHEOPRASAD 
Nag. 398. 
= _ Suit on discharged mortgage bond—Fraud on 
Court—Decree in suit— Suit to declare decree null: 
and void —Maintainability. | 
When a person brings a suit- upon: discharged 
mortgage bonds, he commits a fraud. upon the Court 
and. that. fraud is: extrinsic to-the proceedings in-the. 
suit on the bonds. Consequently, a- suit. by. a.party. 
aggrieved by the decree, to declare it,.as far- .as heis- 
concerned, null and-void: and to haye it set aside,- is- 
maintainable. KoSu Ya v. N. N. K. P. L. CHETTYAR 
FIRM Rang. 486 
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Government ofIndla Act, 1915, (5 & 6 Geo. V, 
Ch. 61), s. 30—City of Bombay Municipal Act 
(III of 1888), ss 4,69—Contract between President 
on behalf of Municipality and Secretary to Bombay 
Government, on behalf of Bombay Government— 
Contract not signed by Municipal Commissioner 
and Director of Public Instruction— Binding 
nature of. 

As the result of certain negotiations a contract was 
arrived at between the plaintiffs Municipal Corpora- 
tion, Bombay City, and the Government of Bombay 
by which the Government of Bombay agreed to share 
equally with the Corporation the expenses which 
the Oorporation would incur on primary education 
in the City of Bombay over and above the net 
budgeted expenditure for that purpose during the 
year, the half-share of Government being made pay- 
able at or before the end of each financial year fol- 
lowing that in which the expenditure was incurred. 
In consequence of the contract so arrived at the 
plaintiffs, the Corporation, incurred large expenditure, 
in respect of primary education in the years 1918-19, 
1919-20 and 1920-21, the expenditure incurred by 
them in each ofthese years being in excess of the 
net budgeted expenditure for the year 1917-18. The 
Bombay Government paid up their share of this 
excess expenditure in accordance with the bills sub- 
mitted to them, Thereafter the Bombay Govern- 
ment invented excuses and made provisional pay- 
ments only which were short of the bills which 
were submitted by the plaintiffs from time to time, 
with the result that an aggregate sum of 
Rs. 12,05,127-5-2 remained unpaid and the plaint- 
iffe filed a suit to recover this sum together with 
interest : 


Held, that the agreement was supported by “ con- 
sideration " within the meaning of 8.2, Contract Act, 
inasmuch as there was an advantage to be gained by 
a section of Government's subjects, viz., the citizens 
of Bombay and had the effect of binding the parties 
as aconcluded contract, provided those who preferred 
to act respectively on behalf of the parties were 
vested in law with the power to bind their respec- 
tive principals by the acts they purported todo on 
behalf of their respective principals The contract, 
having been made by the Municipality through its 
President, and not through its Commissioner was 
not binding on the Municipality by virtue of s. 69 
(a), Oity Municipal Act, and it was not- on that 
account a voidablecontract asdefined ins.2 The 
contract, therefore, was not binding on the Secretary 
of State also for want of mutuality. It was not also 
binding on him by reason of s. 30, Government of 
India Act, 1915, as there was no formal deed or in- 
strument, evidencing the contract passed on behalf 
and in the name of the Secretary of State in Coun- 
cil. The contract waa also not binding on him inas- 
much as it had come on behalf of the Bombay Gov- 
ernment by its Secretary and not by the Director of 
Public Instruction who alone was competent to sign 
such a contract. There was alsono executed con- 
sideration on the part of the Municipality which 
would make the contract binding on the Secretary 
of State. MUNICIPAL Corporation, BOMBAY v., SECRETARY 
OF STATE Bom. 947 


—— 8 30, scope of. 

Section 30, Government of India Act, contemplates 
a formal deed or instrument in which the contract is 
set out as being on behalf and in the name of the 
Secretary of State for Indiain Oouncil. MUNICIPAL 
CORPORATION, BOMBAY V. SECRETARY oF STATE 

í Bom 947 
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3 9Guarantee—Father and son—Father's willingness 


to help his son—Whether raises inference that he was 

prepared to be a guarantee for the son. 

In the case of a father and son, an inferénee that 
the father was prepared to be a guarantee for the son 
cannot be drawn from the fact that the father was 
willing to help his son or from the fact that he paid 
a certain sum to the creditor to help his son, 
JAGGANATH ADDY v Kuetra PAL BHATTAOHARJEE 


Cal, 560 

Guardlan and ward. Ser Pardanashin lady 5 
3 
Guardlans and Wards Act (VII! of 1890). See 
Civil Procedure Code, 1908, s 115 691 (a) 





Duty of guardian to take possession of ward's 
ornaments — Presumption—Actual possession, if 
essential for proceeding under s. 41. 

When a person isappointed a guardian, it is his 
duty to take psssession of the ornaments of the ward 
from whomsoever they are and where it is not done, 
it is a dereliction of duty on his part and the 
presumption is that in the ordinary course of events 
he has- got possession of those ornaments. But in 
proceedings under s. 41, Guardians and Wards 
Act, it must be shown that he is actually in pos- 
session of those ornaments. HEERALAL OHAKRABURTTY 
v. Mansa Movi DEBI Cal, 1073 
s 29, Ser Minor . 503 
-S, 41—“In his possession or control," ins. 41, 

meaning of. 

The words “in the possession or control” in s, 41 must 
not be taken in the narrow sense as being actually in 
his possession or control but in the sense that he 
has power of disposition over it, HEERALAL OHAKRA- 
BURTTY v. MANSHA Mort DEBI Cal. 1073 
S. 41— Ward seeking relief by way of 

delivery of specific properties— Court, if can 

entertain application, 

Where the ward seeks for relief by way of de- 
livery of specific properties which belonged to her, 
the case falls within the purview ofs 41, Guardians 
and Wards Act. This is even so where the specific 
property is alleged to have been converted HEBRALAL 








OHAKRABURTTY vV. MANSHA Moyr DEBI Cal. 1073 
Hindu Law. Sze Limitation Act, 1908, Sch. J, 
_ Art. 44 633 


Adoption—Kritrima form—Any particular 
kind of evidence, if necessary—Oral evidence to be 
examined carefully. 

A kritrima adoption can be made without executing 
any document and no particular kind of evidence is 
necessary to establish it. But when the only evi- 
dence adduced in support of such an adoption is oral, 
it requires to bo examined with particular care and 
in the light of probabilities, and must be found to 
be free from suspicion and suppression of materials 
before it can be acted upon; the necessity ef such 
clear and satisfactory evidence as will remove all 
suspicion of fraud and dispel all doubt as to its 
truth is all the greater in the absence of a contem- 
poraneous record either in a deed of adoption or in 
entries of expenses in the family accounts. KAMLA 
PRASAD v, MURLI MANOHAR Pat. 446 
Allenatlon — Father — Debts—Sale of pro- 

perty—Hzecution of decree against father—Con- 

firmation of sale but no delivery of possession— 

Suit by sons for declaration that ‘debts were not 

binding being for immoral purposes—Burden of 

proof—Stranger auction-purchaser. 

. On aguit brought by the sons for a declaration that 
the mortgage executed by their father and the auction 
sale in pursuance of the mortgage decree are not bind- 
ing upon them onthe ground that the mortgage was 
not executed for legal necessity, the plaintifs can- 
not succeed without showing that the debt ofthe 
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father was one tainted with immorality. There is 
no distinction between a secured and an unsecured 
debt so far as auction purchasers are concerned, but 
there is a distinction between a stranger pur- 
chaser and a mortgagee purchaser, namely, that in 
the case ofa stranger the sons must further show 
that he had notice that the debt was tainted with 
illegality or immorality, whereasin the case of the 
mortgagee constructive notice is presumed. 
Whether delivery of possession has taken place or 
not, so long as the property has passed to the auction- 
purchasers by virtue of the sale and its confirmation 
the auction-purchasers are entitled to protect them- 
selves unless it is established that they had notice 

The second rulein Brij Narain v. Mangal Prasad 
(t) governs all cases in which the family estate has 
been attached and sold in execution proceedings under 
decree against the father, whether the debt be secured 
or unsecured. JAHAN SINGH v. HARDAT SINGH 

All. 487 
Allenation — Father— Immoral debits— 

Nature of proof of immorality. 

It isincumbent on the son not only to show that 
the father was of an immora] character or that he was 
in need of money for gambling transactions, but that 
the money raised was actually applied forsuch pur- 
poses 80 as to become tainted. JAHAN SINGH v. HARDAT 
SINGH All. 487 
- Father—Immoral debts—Satta, when 

amounts to gambling. ; 

A satta transaction need not be a gambling tran- 
sactien if either of the parties intend to make de- 
livery of the goods in case of breach of contract, 
It can be a gambling transaction only if itis the 
common intention of both the parties that in no event 
would delivery take place and that only differences 
would be settled between them, JAHAN SINGH v. 
HARDAT SINGH Al. 487 
——.- Legal necessity—Payment of previous 








mortgages, 

The satisfaction of previous mortgages in order to 
prevent sale of the property constitutes legal neces- 
sity. PREMDAS vV. SHEOPRASAD Nag. 362 

Debts—Decree against father—Partition 
between fatherand sons— Liability of son's share 
to be attached in execution. 

Though in a suit in which the sons have been 
impleaded, the property which has fallen to them in 
partition may beattached for a pre-partition debt 
of the father which is binding on them, yet when 
they have not been so impleaded inthe suit, prop- 
erty which hasfallen to them in partition subsequ- 
ent to a decree obtained against the father only, 
cannot be attached in execution of that decree, 
ADIVI BAPIRAJU v. TUMMALAPALLI SREERAMULU 

Mad, 459 

—— Widow given separate property— 

Creditor, when can claim relief against property 
in her hands—Liability of widow. 

In order to enable a creditor of a Hindu family to 
follow the property in the hands of a member of the 
family,the binding nature of the debt must be 
proved in the presence of that particular member and 
the decree must be against him. Hither he should 

‘be a party to the suit or be legally represented 
therein. But where the family is joint, a widow 
having no special right to any particular property 
is not anecessary party, her right of maintenance not 
making hera necessary party to the suit. The 
position is changed when the family separates. 
The widow's right is no longer to receive maintenance 
which could have been defeated by the creditor 

by bringing’the family property to sale. The widow 
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then is in possession of a specific portion of the 
family property and is entitled to retain it unless 
its liability to be taken away is established against 
her. PRABHAWATI KUERv. RAM Saran LAL 


Pat.691 (b) 
———Glft—Gift to wife—Interpretation—Con- 
siderations—Transfer of Property Act (IV of 

1882), s. 8—Principle under — Applicability— 

Transfer in favour of Hindu woman—Heritable 

estate not inexpress terms transferred—Restraint 

on donee's power of alienation put by express words 

—Nature of estate transferred ~Deed —Inter- 

pretation. 

In interpreting a deed of gift executed by a Hindu in 
favour ofa Hindu female it isnot improper to take 
into consideration what are known to be the ordinary 
notions and wishes of Hindus with respect to the devo- 
lution of property, and it may be assumed that a 
Hindu knows that, as a general rule, at all events, 
women do not take absolute estate of inheritance 
which they are enabled to alienate. In each case the 
deed under consideration must be considered as a 
whole and it is not permissible to insist upon 
one portion of the document to the exclusion of other 
portions of the same. In other words, the intention 
of the transferor must be gathered by giving legi- 
timate and due effect to all the terms of the deed, 
but when the ransfer is in favour of a Hindu 
female, the fact that under the Hindu Law women 
donot ordinarily get absolute estate of inheritance 
must be kept in view. The principle laid down by 
the legislature in s,8 ofthe Transfer of Property 
Act, 182, that unless a different intention is ex- 
pressed or necessarily implied, a transfer of property 
passes forthwith to the transferee all the interest 
which the transferor is then capable of passing in 
the property, is also not of much practical utility 
when the interpretation ofa transfer by a Hindu in 
avour of a Hindu female is in question as the 
words “ by necessary implication” in that section 
do attract the operation of the general notion of a 
Hindu that a Hindu woman ordinarily gets an 
estate for life and not an absolute estate. 

Considerations governing the construction of one 
particular document cannot be of much help in 
construing another document, and, as such, judicial 
decisions dealing with the interpretation of docu- 
ments are by no means an infallible guide when the 
construction of a particular document is in question, 

Where it appeared from the deed that the transfer 
was in favour ofa Hindu wife who ordinarily gets 
an estate for life under the Hindu Law, that herit- 
able estate was not by express terms transferred to 
her and restraint on the donee’s power of alienation 
was put by express words in the deed : 

Held, that these facts clearly indicated that the 
donor intended to transfer only a limited estate pecu- 
liar to Hindu females in the properties gifted to the 
donse and that the clause in the deed that the powers 
which the donor had asa zemindar should be exer- 
cised by the donee did not in any way indicate the 
transfer ofan absolute estate in her favour and that 
all that the clause meant was that she like the donee 
was entitled to realize rent, to bring suits for reco- 
very of rent, to make distraints, etc. SHEORAJI v. 
Ram Sawari Devi All. 387 

Guardlan—De facto guardian—Power to 
sell minor's property for legal necessity. 

It cannot be laid down as a general rule that in 
no case can a Hindu father in a joint family delegate 
any of his powersin the management of the family 
property. There might conceivably bea number of 
circumstances in which benefit to the family itself 
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may require that he should himself abstain from 
exercising and should delegate some of his powers 
for that purpose. Necessity or benefit ‘to the 
minor isa more important consideration than 
technical’ want of authority of an alienor. Under 
Hindu Law even a defacto guardian ofa minor can 


validly sell-the property of the minor to a third 
person ‘for legal necessity.  OHHOTABHAL MOTIBHAI vV. 
‘DapaBHat NARANDAS Bom. 715 


Idol —Tdol, 2f a “juristic entity.” 

An idol is a “juristic entity.” Prempas V. SHEO- 
PRASAD Nag. 362 
— Joint family. Sge Oivil Pipusture oes 


1908, O. XXX 
- Acquisition ‘by one member, when 
can be deemed to belong to family. See Hindu Law 
--Joint family : 541 
Alienation. Sse Minor 503 
Ancestral property—Mere description 
of property as“‘mamluka maqbuza marusi buzurgan” 
—Whether shows thatthe property was ancestral, 
Mere description of a property in lease and sale- 
deeds as “ mamluka magbuza marusi buzurgan” does 
not necessarily show that it was ancestral in the 
strict sense of'the term as used in Hindu Law. 
SITA Ram RASTOGI v. BALAK Ram DUBE Oudh 461 
Ancestral property — Property 
inherited from collateral relation, if ancestral 
property. 
` Under Hindu Law where a person inherits proper- 
ty from a collateral relation, as for instance froma 
brother, nephew, cousin or uncle, it is not ancestral 
property; hence his own descendants are ‘not 
co-parceners in it with him. They cannot restrain 
him in dealing with itnor compel him to give them 
a share of ‘it. SITA Ram Rastogi v. BALAK Ram DUBE 
Oudh 461 
———'Eristence of nucleus — Whether 
sufficient to prove joint nature of acquisition— 
Acquisition by one member—When san be deemed 
to belong to family—Absence of intention to separate 
- Effect of—Joint family character of family, if 
_ subsists, 
‘ There is a presumption that a Hindu family is 
joint and undivided. Thereis, however, no presump- 
tion that a joint family is possessed of joint family 
property or that a particular property is joint family 
property, having been acquired with the aid of 
family funds. But where it is proved or admitted 
that a joint family possessed such nucleus as could 
lead tothe acquisition in question, it may be pre- 
sumed that the later-acquired property belongs to 
the joint family, having been acquired with the aid 
of the nucleus. Mere existence of a nucleus, how- 
ever small or insignificant, is not enough. It should 
be shown to be of sucha character as could reason- 
ably be expected to lead tothe acquisition of the 























property alleged tobe apart of the joint family 
property. 

Where the ancestral property left by the father 
was very small and ita income was spent on the 


maintenance ofthe widow of a collateral and the 
plaintiff whose income was exceedingly small set up 
a claim to certain acquisitions made by his brother 
on the ground that the plaintiff and his brother 
were members ofa joint Hindu family : 

Held, on a consideration of the circumstances of the 
case, that the existence of the very small nucleus left 
by the father could not have appreciably assisted in 
the acquisition of any property standing in thename of 
the plaintiff's brother and ‘the properties to which the 
plaintiff set up.a claim belonged to the plaintiff's 
brother alone and the’plaintiff had no interest in it, 
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Although there is evidence that on ceremonial 
occasions two Hindu brothers conducted themselves 
as if they were members of a joint Hindu family 
and through the exigencies of their employments they 
had to reside at different places,in the absence of 
evidence showing an intention on the part of one or 
the otherof the members to separate -and the con- 
stitution of the family being consistent with the 
joint character thereof, the joint family character of 
the family which existed at the time of the father 
cannot be said ‘to have disappeared. Surat Kumar 
. JAGANNATH All, 541 


———Joint family—Father and sons starting busi- 
ness— Mortgage of family property to secureloans 
advanced and balance of cash received—Minor son 
of son—Hatent of minor's liability 
Hindu sons are liable to pay the trade debts of 

their father though the trade may be started by the 

father himself, 

A’ Hindu father and his two sons belonging to a 
joint Hindu family possessed of ancestral estate, 
started a ginnivg factory for the benefit of the 
family and A advanced finances for the factory. Two 
years later, they mortgaged the family property to 
A for Rs. 24,999 to secure the loan and fora sum of 
Rs. 549-6-3 received in cash. One of the sons hada 
minor son and he signed the mortgage deed for 
himself and as the minor's guardian. In A’s suit for 
money dueon the mortgage, it was contended on 
behalf of the minor son that the business not being 
ancestral, the ancestral property was not liable and 
that there was no legal necessity for the mort- 


gage: 

Held, that except in respect of Rs. 549-6-3 received 
in cash, the mortgage was executed to secure pay- 
ment of antecedent debts and to that extent, the 





interest ofthe minor member was liable. JAGDISH- 
PRASAD V. AMBASHANKAR Bom, 405 
Legal necessity — Expenses of temple— 


Whether a legal necessity. 

The legitimate expenses of a temple would con- 
stitute legal necessity. PREMDAS V. SHROPRASAD 

Nag..362 

Malintenance—Widow's right to main- 
tenance, whether prevails over bona fide transfer for 
value—Transfer of Property Act (IV of.1882), 

s. 39, 

Under the law as it stood before the recent 
amendment of s. 39 of the Transfer of Property Act, 
the general right ofa Hindu widow to maintenance 
out of joint family property which has not ripened 
to acharge on any specific property, cannot avail as 
against a bona fide transferee for value of the joint 
family property, i. e. unless the transferee took with 
notice of an intention on tbe part of the transferor 
to defeat the claims of the maintenance holder, 

Whatever may be the reason for drawinga dis- 
tinction between the widow's right to maintenance 
and her right to reside in the family house, the 
authorities have drawn a distinction between these 
two rights inthis respect Toppa KAVERI AMMAL v. 
SUBBA AYYAR Mad 709 


—— Wife, right of, during husband's life- 

time—Nature of 

The right, which a Hindu wife has for main- 
tenance and residence during her husband's life-time 
isa matter of personal obligation arising from the 
very existence of the relation andis quite inde- 
pendent of the possession by the husband of -any 
property, ancestral or self-acquired LACHHMI v, MOHAN 
Lab . Lah 123 
— — Wife—Right of residence—Right of 
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residence in family house—Living with husband in 

same house, whether essential, 

The law nowhere lays down that a wife should be 
residing in the same house with her husband ; if she 
is living in a house provided by her husband or if 
such a house is available to her, but with the consent, 
express or implied, of her husband she is not actual- 
ly residing in it; she must for the purpose of exer- 
cising her right of residence in the family house 
after the death of her husband be deemed to be 
residing with him. Suam Devi v. Mowan LAL 

Lah, 606 
Marrlage—Form of—Presumption. 

There is an established presumption that marriages 
are performed, especially in the case of respectable 
Hindus, in the Brahma form, KAMLA Prasap v. MURLI 
MANOHAR Pat. 446 


—-—Minor— Suit for partition on behalf of minor 
—Rule that institution of suit effects severance of 
joint status—Whether applies—Death of minor 
plaintiff during pendency of sutt—Right of legal 
representatives to continue suit. 

The rule that the institution of a suit for partition 
of joint family property effects a severance of the 
joint status isnot applicable to a suit instituted on 
behalf of a minor, for in such a suit it is for the 
Court to determine whether a decree for partition 
will be beneficial to the minor, and wherea minor 
plaintiff dies during the pendency of the suit, his 
legal representatives are not entitled to continue the 
sult, OHHOoTABHAI MOTIBHAI V, DADABHAI NARANDAS 

Bom 715 

———-MIithila School—Law applicable generally. 
Thelaw of the Mithila School is the law of the 

Mitakshara except in a few matters in respect of 

which the law of the Mithila School has departed 

from the lawof the Mitakshara, KAMLA PRASAD v. 

MURLI MANOHAR Pat. 446 

Religious endowment—Debutter property 

—When can be transferred—Shebaits never 

treating itas secular property--Transfer to stranger 

—Validity. : 

Debutter property can be transferred in certain 
circumstances, e. g., (i) where such transfer is allowed 
by custom, (it) where such transfer is made by one 
of the shebaits to a co-shebait and (iii) where all co- 
shebaits combine to make a transfer to a stranger. 
But wherethe property is debutter and there is noth- 
ing to show that it was ever treated by the shebaits 
as secular property, the transfer to a stranger of such 
property is void. ANNADAPRosaD ADAK v, MIHILAL 
ADAK Cal, 518 


De facto guardian not appointed 
manager in accordance with terms of endowment— 
Suit by such manager against lessee claiming 
property as belonging to tdol—Competency of, 
Where the plaintiff's name is entered in the Land 

Registration Department as manager of the proper- 

ties, and the other members of the family, the only 

persons besides the plaintiff who have any interest 
in the endowment, admit the plaintiff's posses- 
sion and his right to institute the suit as manager 
on behalf of the idols, he is the de facto mauager 
and although he is not appointed manager in ac- 
cordance with the terms of the endowment, he is 
competent to file a suit against a lessee for posses- 
sion when he claims the property as belonging to 
the idol. SRI RADHA IKRISENAJI v. RAMESHWAR PRASHAD 

SINGH Pat. 302 

————I dol—Suit by shebait in representative 
capacity~—Idol, if should be a party—Civil Procedure 

Code (Act V of 1998), O. XX XIII, r, \—Application 
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by shebait for permission to sue as pauper—Questions 

to be considered by Court. 

It is not necessary to make an idol a party tothe 
suit, where the shebait sues in a representative capacity. 

Where the shebait was to recover the possession 
of debuttar property with an application for per- 
mission to sue as a pauper, the question for considera» 
tion is with whose properties is the Court concerned ? 
Is the Court tolook to the property of the shebaits 
or the property ofthe idol? It must be found out 
whether the trust property vesting in the idol is 
sufficient to pay the court-fees, Kunja BEHARI v, 
MoOHIT SINGH Pat, 241 (a) 

Religious endowment—Person interested 
in private trust as member of family—Whether can 
sue for declarationof invalidity of alienation by 
trustees. 

In the case of a public and charitable endowment 
any person who is in any way interested in the trust 
is entitled to maintain a suit fora declaration that 
alienations made by the trustee are not binding on 
the trust. There is the greater reason for holding 
that a person interested in a private trust as a member 
of the family, for whose spiritual benefit the worship 
of the idol was established, should be entitled to 
maintain a suit ofthis nature, SRI RADHA KRISHNAJI 
v. RAMESHWAR PRASHAD SINGH Pat. 302 
———— Religious office—Satya Shodhak Samajists 

not calling Brahman priest to perform ceremonies— 

Whether can be compelled to pay for his services— 

Damages. 

Hindus who have changed their religion on certain 
points should not be forced to employ a priest of 
their former religion orto give him compensation 
for notemploying him. If the Satya Shodhak 
Samajists in accordance with the tenets of their sect, 
do not call ina Brahmin priest to perform their 
ceremonies, they cannot be compelled to pay for his 
services, NARAYAN v BALA Nag. 379 
—Self-acdgulred property left by father to son 

by will—Whether self-acquired property of son 

qua his sons. 

Self-acquired property left by will by the father to 
his son isto be deemed to be the self-acquired 
property of the son gua his own sons. KISHEN CHAND 
v. PUNJAB Sinpa Bank Lah. 905 

Stridhan—Succession—Rules of, in Mithila 

Books—Rules of Mitakshara, how far applicable— 

Sister's son, if can be preferred to husband's 

sapindas. 

Regarding the succession to stridhan property no 
definite rule departing from the Mitakshara has been 
laid down in the books of the MithilaSchool, Con- 
sequently, where a woman dies leaving no son, 
daughter, daughter's daughter, or daughter’s son, 
succession to her stridhan property is governed by the 
rule in Mitakshara and her sister’s son is not entitled 
to succeed in preference to her husband's sapindas. 
Kamua Prasad v. MURLI MANOHAR Pat 446 
Successlon—Dancing girls— Exclusion of 

married women by unmarried women—Custom— 

Evidence of a general nature without specific instan- 

ces, value of, ` 

Under the custom prevailing amongst the dancing 
girls of Palamcottah, married women are excluded from 
succession by women who continue to practise the 
profession of the danciag girl caste 

-Where a woman belonging to the dancing girl 
caste died leaving two married sisters and a 
sister's daughter who continued to be a dancing girl : 

Held, that the sister's daughter was entitled to 
succeed in preference to the married. sisters. 

It has been uniformly laid down in decisions which 
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deal with the dasi caste that its members are not 
governed by the ordinary Hindu Law in matters 
of succession but by caste custom and usage. A 
custom of this kind may be proved by general evidence 
as to its existence by members of the tribe or family 
who would naturally be cognisant of its existence. 
Evidence of this nature cannot be put aside merely 
because specific instances had not been proved. 
SuaNMUGATHAMMAL V, GOMATHI AMMAL Mad, 1070: 
——— Widow —Alienation—Execution of deed. 
purporting to be deed of perpetual lease but 
amounting to gift—Consent of presumptive rever- 
sioners at the time—Reversioners alive at time of 


widow's death—Whether can challenge the 

transaction. i 

Wherea Hindu widow executes a document 
which purports to be a perpetual lease of her 


zemindari propertyand the document is not only 
not supported by consideration but is for all 
practical purposes adeed of gift, then the rever- 
sioners of the widow's husband who are alive 
at the time of her death can challenge the trans- 
action, although atthe time when the lease deed 
was executed the entire body of presumptive re- 
versioners consented to it. RAMRATANLAL v. GANGOTRI 
PrasaD All.19 
—— Maintenance—Right is recurring 
right—Decree against husband, whether bars her 
claim against his heirs. : 

A Hindu widow as such has right of residence 
in the family house and of being maintained out of the 
family funds and this right is a recurring right the 
previous decreeagainst her husband is no bar to her 
Claiming this right againstthe heirs of her deceased 
husband. Suam Devi v. MOHAN LAL Lah. 606 





property as stridhan— Bequest by widow having 

only life imterest—Validity of—Donee, if takes 

possession as trespasser—Suit by reversioners more 
than twelve years ajter widow's death, if barred — 

Limitation Act (IX of 1908), Sch. I, Art. 141. 

Under Hindu Law a widow possessing as such 
does not acquire the property as her stridhan 
but makes it good to her husband's estate. Where 
the widow of the last male-holder makes a 
bequest in favour of anotherlady and the bequest 
is foundto be invalid, the donee takes possession 
of the property left by the donor as a trespasser 
from the date of death of the donor who possessed 
onlya life estate. A suit by the reversioners is 
governed by Art. 141, Limitation Act, and when the 
donor widow died more than twelve years 
before the institution of the suit, the suit 
is barred by- time, Kusm Cuanp v. KISHAN KUMAR 

3 . Lah. 773 
———-Power to alienate property received 
. from her husband to pay barred debts of the husband 

—Reversioners, if bound, 

A Hindu widow is competent to transfer the pro- 
perty which she has received from her husband to 
pay a debt due by him though it may have been 
barred by limitation, so as to bind the reversionary 
heirs of her husband. -Tutsui Prasap v, JAGMOHAN 
Lau . All. 92 
— — -Succession certificate in respect of 

her deceased husband's assets— Whether can be granted 

unconditionally. 

A Hindu widow is entitled to get a succession cer- 
tificate in respect of the assets of her deceased hus- 
band, without any condition being attached. The 
object of a Court is to grant certificates to the 
persons lawfully entitled to them und notto go out 
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of its way tomake it difficult for -them to obtain 

them. DBADRI NARAIN Sanu v. Lacaminia Pat. 803 

Widow—Surrender of estate—Motive of 
widow, how far material. 

ln regard to 8 surrender ofthe estate by a Hindu 
widow to the next reversioner, the motive of the 
widow in making the surrender is irrelevant The 
rule that the surrender must be bona fide.only 
means that there must be a complete relinquishment 
and the widow should not retain any benetit directly 
or indirectly. SUBBALAKSHMI AMMAL V. A. NARAYANA 
AYYAR Mad, 391 
———— Surrender—When effective. 

A surrender, in order to be effective, must be of the 
entire rights. of the Hindu widow. RAMRATANLAL v. 
GANGOTRI PRASAD Al. 19 

Will — Construction — Line of succession 

opposed to Hindu Law— Whether permissible. . 

A testator by his will creating a religious endow- 
ment provided for the devolution of the shebaitship 
as under; : 

“I appoint my sons K and R to be the shebaits and 
I direct that, upon the death, retirement or refusal 
to act of anyof them or any ofthe future shebaits, 
the then next eldest male lineal descendant of K 
or R shall act asa shebait in place of the deceased or 
retiring shebait or shebait refusing to actas such, 
it being my intention ` that the eldest for the time 
being in the male line of mysaidsons K and R 
shall always remain as joint shebaits and, inthe — 
event of the death or refusal to act of any shebait, 
the then next male member of the branch, to which 
the shebait dying or refusing belonged, shall act asa 
shebait in his place and stead.” 

Held, that the words could not be construed as an 
independent gift tothe persons who happen to 
answer the description of the eldest male lineal 
descendant of the original shebaits at the time of 
their deaths. The testatorattempted to lay downa 
line of succession which is not permissible under 
the Hindu Law and thé clause laying down this was 
therefore invalid. ADMINISTRATOR-GENERAL OF BENGAL ` 
v. LALBIHARI Duar Cal. 710 
Hundis- Shah Jog Hundi—Payment of ‘amount of: 

Hundi by drawee to Shah havingno title—Whether 

absolved from liability in conversion to true owner— 

Mercantile custom— Negotiable Instruments Act 

(XXVI of 1881), s. 5. 

There is no custom relating to a Shah Jog 
Hundis which absolves the drawee paying the amount 








.of the kundi to a person having no title, although 


a Shah, from liability in conversion to the true 

owner. MADHAVDAS JETHABHAI V, DEVIDAS VARDASA 
Bom. 609 F. B, 

Income Tax Act (XI of 1922), s, 2 (12).. Sen 

Income Tax Act, 1922, s 3 183 
—-—- 8S. 3, 2, (12), 22 (1', 41- Company in 

liquidation is ‘Company’ within the meaning of s. 3 

— Liquidator of company— Liability for income- 

tax—Oficial Liquidator, tf ‘principal officer'~ 

Crown—Right to enforce payment of dues—Whether 

can be barred by implication.’ 

A Oompany in liquidation is included in the word 
‘Company’ in s. 3, Income-tax Act anda liquidator 
can be assessed as representing the Company and 
the Income-tax authorities can call upon the liqui- 
dator to furnish a return in accordance with s. 22 (1). 
It is not necessary to have recourse to s. 41 for the 
purpose of holding the liquidators liable. The 
Official Liquidator can be treated as its principal 
officer and when he is managing the business of the 
Company he comes within the definition of ‘principal 

` 4, e 4 
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officer’ within the meaning of s. 2 (12), Income-tax 
Act. 

The right of the Orown to enforces payment of its 
dues cannot be taken away by a statute which does 
not expressly enact to that effect. By mere impli- 
cation the Crown's right and remedy cannot be 
barred. OOoMMISSIONER or Income Tax v OvrioraL 
LIQUIDATOR, AGRA SPINNING & WEAYING Mitts Co., LTD. 

- All, 183 
~————8.4 (3) (VII). Ses Income Tax Act, 1922, 

8.6 (vi) 986 
ss. 6 (VI, 7, 12; 4 (3) \vil)—Gratuity to 

employee—Employer Company becoming insolvent — 

Outsider paying gratuity generously and 

spontaneously—Payment, liability of, to income- 

tax—Haemption under s, 413) (vii), if available. 

The assessee was an employee in the service of the 
‘British India Steam Navigation Oo, as a purser and 
was afterwards taken in the employ of Messrs 
Bulloch Bros. & Co., Ltd., who were agents of the 
former Company in Rangoon. There was an under- 
standing between certain employees of Messrs, 
Bulloch Brothers & Co., Ltd., including the assessee 
and the -Company that upon the termination of 

` their engagement each of such employees would receive 
from the Company a gratuity if their services had 
been satisfactory. In 1932, Messrs. Bulloch Brothers 

& Co., Ltd., wentinto liquidation, and the assessee 

lost not only his means of livelihood as an employee 

of the Company, but also the gratuity which he 
expected that be would have received from the 

Company when he left their employment. Lord 

Inchcape who was interested in both the companies 

voluntarily paid to the assesses a sum of money 

equal to the whole of the gratuity which he expected 
that he would have received from Messrs. Bulloch 

Bros. & Co., Ltd., if that Company had not be- 

come insolvents. On making the payment Lord 

Incheape received from the recipients an assignment 

of any right to a gratuity which they respectively 

ie have against Messrs. Bulloch Brothers & 
page 





Held, that this sum was not income of the assessee | 


derived from ‘other sources’ within the meaning of 
B. 6 (vi), Income Tax Act, 

Held, also, that thesum ‘was not chargeable as 
income under ss. 6,7 or 12 as admittedly it was not a 
payment by the company ; it was not a payment 
made to theassessee because he was in the service of 
the company, for before the payment was made, his 
employment with the Oompany had been terminated: 

Held, further, that the payment was a receipt of a 
“casual and non-recurring nature, and ib 
did not “arise from the exercise of an 
occupation’ by the assessee but, was the out- 
come of the spontaneous and generous action of 
Lord Inchcape inaffording help tothe assessee in 
the time of trouble and that it was exempted from 
income-tax under s. 4 (3) (vii), Inre COMMISSIONER 
oF Income-Tax, Burma v. R, JOHNSTONE 

; Rang. 986 F B. 

—-S, 10— Interest—Entry in debtor's books 

showing credit to the assessee an amount of interest 

due—Amount, if received or realized—Assessment, 
if justified, : 

The mere fact that the debtor of an assessee 
has made an entry in his books showing a credit 
to the assessee for the amount of interest due in 
the accounting period does not necesssarily mean 
that the amount had been received or realised 
by the assessee and does not justify assessment. 
In order to justify the assessment, therefore, there 
mugkbe aclear ding hased on some evidence. 
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that the amount was received in some form or the 
other by the assesee. A presumption by itself does 
not justify assessment. NARAIN Dasv. COMMISSIONER 
oF Income Tax, -Punsas, NORTH-WRST FRONTIER & 
DELHI PRovinogs, 1.4HORE Lah, 67 
———S. 10 (2) (Il) and (IK) —Payment for acquiring 

business—Whether capital expenditure. 

An assessee entered into an agreement which was 
described as lease, for the excavation of lime shells 
from certain lands and by that agreement was to 


-have the exclusive privilege-of excavating the same, 


in consideration of acertainsum payable in instal- 
ments; 

Held, that the payment was a capital expenditure, 
and thereforenot a deductible item under s. 10 (2), 
(iz). They were not rent under s. 10(2) (i Cox- 
MISSIONER OF INcoME Tax, MADRAS v. U, CHENGALVAROYA 
MUDALIAR Mad, 48 S, B. 

s. 10 (2) (ill)—Ezplanation—“Recurring ,” 
meaning of —Mutual Benefit Society, what is. 

In order to satisfy the requirements of the 
explanation to 8. 10 (2) (viz), Income Tax Act, there 
must be recurring subscriptions paid periodically. 
“ Recurring " means happening again and again, 
not that which occurs only once. If there isno 
periodical payment there cannot be a Mutual Benefit 
Society. lt isonly if these conditions are to be 
found that that which is not capital borrowed is to 
be deemed to be capital borrowed. Where the asses- 
sees who are only a banking concern, are not con- 
fined to transactions only with their own members 
and there is no mutuality and they make their 
ordinary profits and further the shares are to be paid 
for in one lump sum, then itis not capital borrowed 
within themeaning of s .J0 (2) dii) and the al- 
lowance under s. 10 (2) (iit) cannot be claimed. 
COMMISSIONER or Incom”-Tax, MADRAS v, MADHAVA 
SIDDHANTA ONNAHINI NIDHI, LTD. Mad. 927 S$. B. 
———$ 12, Sre Income Tax Act, 1922, s. 6 (vi) seks 

8.13 proviso—Proceedings by Income Tax 

Officer under s. 13 (proviso)—Question of law, if 

arises as to whether assessment is legal or not. 

Where it is clear from the order of the Income 
Tax Officer,and the order of the Assistant Commis- 
sioner on appeal, that both those officers were of 
opinion that no regular method of accounting had 
been employed and the method which was employed 
was such that the income, profits and gains could 
not properly be deduced therefrom, the decision is 
upon a question of fact and the High Court is 
bound by it. It cannot be said that in every case 
where the Income Tax Officer proceeds under s, 13, 
proviso, a question of law arises as to whether his 
assessment is legal or not. Narayan ATMARAM 2, 
COMMISSIONER OF IncomE-Tax, BOMBAY Bom, 972 
———s 22 (1), See Income Tax Act, 1922, s. 3 33 


682 

s. 24—Loss by having to bear ex-partner's 

share of lossin joint business, whether can be set 
off against profits and gains of sole business, 

The assessee was the sole owner ofa money lending 
business and the capitalist partner in a partnership 
with one S. in a cotton business. The cotton busi- 
ness did not prosper and at the end of March 1930,. S. 
was found to be a debtor to that business, in a certain 
sum of money. The assessee asa partner had to dis- 
charge the debts owing by the cotton business and 
he claimed that he was entitled to set off against his 
profits and gains of the monsy lending business the 
los; which had sustained by reason of his having 

i e 


——— s. 22 (2). See Penal Code, 1860, s. 177 
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borne S’s. share in the loss of the cotton business, 
On a reference by the Commissioner: 

Held, that the assessee was not entitled to set off 
the loss against the profits and gains of the money 
lending business. COMMISSIONER oF IncomzE-Tax, 
Maprasv. R. M. A. R. ARUNAOHALAM CHETTIAR 

Mad 43 (b) S. B. 
——— ss. 28, 30, 31, 32—Determination of 
penalty -under s. 28 (1)—Discretion of Income Tax 

Officer—Right of assessee to be heard —Evidence, 

object of—Income-tax, 

The maximum penalty which can be imposed 
under s. 28 (1), Income Tax Act is determined by 
ascertaining the difference between the amount of 
the taxon the income set out in the false return 
and the amount of the taxon the income in respect 
of which the assessment has been made. 

Whether a penalty ought to be imposed, and 
‘if so, the amount of the penalty,are matters that, 
subject to ss. 30 to 32, lie within the discretion of 
the Income-tax Officer, and upon these questions 
the assessees are entitled to ‘be heard. In such an 
enguiry evidence adduced by the assesses purporting 
to disclose the real income of the assessee is relevant 
and admissible, not for the purpose of varying or 
affecting the assessment made for the purpose of 
imposing the tax under the Act, but in order to 
show either that no penalty ought to be imposed 
or that the amount of the penalty ought to be 
less than the maximum prescribed under s, 28. 
OHETTYAR Firm v. COMMISSIONER oF Income Tax, 
BURMA Rang. 941 F. B. 
——— 8. 41. Sep Income Tax Act, 1922,s.3 183 
8. 66—Reference by Commissioner— 

Frocedure for parties to adopt. 

The proper course for the parties to adopt, when 
they desire the Commissioner to refer a question of 
law to the Court, isto formulate the question which 
they desire to have so referred. NARAYAN ATMARAM 
PATKAR v. COMMISSIONER OF JNcomE-Tax, BOMBAY 

Bom. 972 
ss. 66 (2), (3), 13—Commissioner, if can 
refer questions other than those formulated. 

It is clearly open to the High Court on an applica- 
tion under sub-s. (3), s. 66, Income Tax Act to direct 
the Commissioner to refer some question other than 
that which the parties have formulated. But 
generally, the Court should be slow to go outside 
the question which the parties have themselves 
asked the Commissioner to state. NaRAYAN ATMARAM 
PATKAR V. COMMISSIONER OF INGOME-TAN Bom, 972 
Indian Christlans—Guardianship—Mother's rights 

—Sale by mother of minor children's property, 

whether void or roidable—Suit to set aside sale— 

Limitation—Limitation Act (IX of 1908), Sch. I, 

Art. 44, applicability of. 

Among Indian Christians, the mother, the father 
being dead, isnot a mere de facto guardian of 
her minor children but is their natural guardian 
for many purposes, and a sale effected by her 
of her minor children’s properties as their guardian 
is not void but only voidable. A suitfora declara- 








tion by the children that such a sale is not 
binding upon them would, therefore, fall within 
Art. 44 of the Limitation Act. KAVERIPAKKAM 
BANGARAMMAL V. LYDIA Kent Mad. 546 
Injunction Ser Tort 66 
— Adjacent owners—Branches of tree 


overhanging neighbour's land—Suit for injunction to 


cut branches—Maintainability—Proof of actual 
- damage, whether necessary. 
An owner oroccupier of land has no right to 


allow his trees to overbang his 


neighbour's land 
‘ : 
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and if he does so, a mendatory injunction can be 
granted against him ordering himto cut away the 
overhanging branches. Such injunction can be 
granted ifthere is a reasonable apprehension of 
damage, even though actual damage has not been 
proved. Purraya v. KRISANA GoTa Mad. 579 


Belated application — Injuncticn, if can be 
granted. ` 
Where an application for injunction is filed by the 

plaintiffs very late, on the eve of the date fixed for 
the election, although they had had overtwo weeks’ 
time before, the Court will be acting injudiciously 
in issuing an injunction against the Returning 
Officer which would puta stop to the carrying out of 


the election. MUHAMMAD Exram Kuan v Mirza 
MUHAMMAD BAKAR All. 817 
—interim—Why granied—When to be granted 


— Tests. 

The object of an interim injunction is to preserve 
status quo, Generally it is applied for and granted 
where there is an apprehension that damage to 
property of the plaintiff or, at any rate, some definite 
injury to the plaintiff will or islikely to be caused 
if a certain order isnot made. The right criterion 
which is applicable to a matter of this character, is 
that the Judge should ask himself the question whe- 
ther the plaintiff is likely to suffer any damage or 
any irreparable damage and if hecomes to the con- 
clusion thatthe plaintiff would not suffer any serious 
damage, injunction should be refused. SHAMSUDDIN 
AHMAD v. CHARU CHANDRA Biswas Cal. 563 


Light and air— Tests— Ancient lights— 
Ventilators obsiructed but not interfering with light 
and air—Question of nuisance, if arises—Injunction 
should not be issued. 

The owner of the dcminant tenement is entitled 
to the uninterrupted access through his ancient 
windows of a quantity of light, the measure of which 
is what is required for the ordinary purposes of 
inhabitancy or business of the tenement according to 
the ordinary notions of mankind. The single gues-, 
tion in these cases is whether the obstruction com- 
plained of isa nuisance. Where the fact that certain 
ventilators have been obstructed has not interfered 
withthe light and air which the plaintiff's house 
receives, no question of any nuisance being caused 
by any obstruction of light and air arises anda 
mandatory injunction cannot be issued in sucha 
case. BAHRI RALLA RAM VSHIV Ram Lah. 1060 (b) 


Insolvency— Necessity of investigating debtor's 
account books. 

If an insolvency case has to proceed,it is absolute- 
ly essential, in order to allow a Receiver to go into 
the affairs of a debtor, to investigate the bcoks and 
to come to some conclusion thereon. Without the 
books it isimpossible to say what exactly is the 
amount of debts and the valueof assets, Firm 
Harpayan Das & JOHAR MALL vV. JAGARNATS MARWARI 

Pat, 655 
Person not appointed Receiver mortgaging 








insolvent's property under orders of Court— 
Mortgage, if valid. : 
Where a person, after adjudication of the 


insolvent though not formally appointed Receiver 
under the orders of the Insolvency Court, 
acted as Receiver and mortgaged the insolvent's 
property and the mortgage was ratified by the 
Court: 

Held, that the mortgage was analogous to a judicial 
sale and the mortgagee with valuable consideration 
gota good title. Snanasup Din v, Umer Lak, 638 ` 
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Interest— When claim for principal barred, claim 
for interest also barred, 

As a general rule, interest adheres to the princi- 
pal so that there is but one cause of action for both 
and, therefore, if the claim for principal is not 
barred by limitation, no portion of the claim for the 
interest would be barred. But in ordinary cases 
(where there is noexpress promise to pay interest 
independently of the principal), interest has always 
been deemed a mere accessory of the loan, and when 
the demand for principal is barred, the accessory 
falls along with it. YADEVvSA LAL v Narayansa LAL 

Nag. 319 (b) 
Interpretation of Statutes —Act of public utility — 

Construction. 

In construing Acts of public utility where the fram- 
ing of the rules and the making of the: appointment 
is necessary in order that the objects of the Act may 
be attained, such words which might otherwise be 
considered permissive are really mandatory. The 
permissive form is amere courteous convention. 
LAOBMI CHAND SUCHANTI v, Ram PRATAP 

Pat. 805 F. B. 
——_——Hnactment regulating employment of workers, 

The enactment regulating the employment of 
workers, and their work in a ‘factory’ as defined in 
the Factories Act, has to be construed in favour of 
the employee, and strictly against the employer. 
SUPERINTENDENT & REMEMBRANCER OF LEGAL AFFAIRS, 
BENGALU H E. Watson Cal. 566 
— — Statutes affecting jurisdiction of Civil Court 

— Construction. 

The general rule of law is that statutes affecting 
the jurisdiction of Civil Courts are to be construed 
as far as possible in such a way as to avoid the effect 
of transferring the determination ofrights and liabil- 
ities from the ordinary Oivil Courts to executive 
Officers, Har Saroor v, BHAGWAN DIN Oudh 861 
— Statute creating new offence and providing 

special remedy—Effect; 

Where a Statute creates a new offence or gives a 
new right and prescribes a particular penalty or 
special remedy, no other remedy can, in the absence 
of evidence of a contrary intention, be resorted to ; 
but whera a Statute is confirmatory ofa pre existing 
right, the new remedy is presumed as cumulative or 
alternative, unless an intention to the contrary 
appears from some other part of the Statute. 
MUNTIOIPAL Boarp, BARBILLY V. ABDUL Aziz KHAN 

All, 792 
Jurlsdiction— Consent, if can cure want of juris- 

diction. 7 

No consent or acquiescence of the parties can cure 
a lack of jurisdictionin law. Ko Sir Yar v Ma Suwe 
TAING Rang, 144 

Principal and Agent—Agent staying at D 
and Principal at K—Account struck at K by entry 

in Principal's bahi—Suit by Agent on entry at D— 

Jurisdiction of Court at D. 

The plaintiffs were a firm of commission agents 
at D. The defendants had a shop at K. The de- 
fendants used to send orders by post to the plaintifis 
for supply of goods and in execution of these orders 
the plaintifis,from time to time, despatched goods 
from D to K. The dealings went on for some time 
and on March 13, 1930, one ofthe partners in the 
plaintiff firm went to the defendants at K when the 
accounts were gone intoand an entry was made in 
the plaintiffs’ book thatthe sum of Rs. 475 was due 
by the defendants to the plaintiffs in the account. 
The plaintiffs brought a suit for recovery of this sum 
and interest at D: 

Held, That the suit had been properly brought at 








since the - suit was between 


D. 
Held, further, tha 
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commission agent and principal, the fact that the 
suit was based on the entry in the bahi did not make 
any difference. Firu CHANDU Lan KISHORI Lat v. 
GHANISHI Lan Lah, 802 (a) 
Land Acquisition Act (lof 1894), Appeal under. 

See Limitation Act, 190%, s. 5 155 (b) 
Land tenures—Classification of sarbarakaria into 

maurasi and miadi— Frotection of rightsof pro- 

prietors among others. 

The distinction between ‘“maurasi sarbarakari” 
and “miadi sarbarakari” consisted -only in this that 
the former had a permanent and heritable interest 
while the latter had a temporary tenure during the 
continuance of the lease. ‘‘Sarbarakars” who were 
found to be in possession of the tenures from genera- 
tion to generation before 1803 were classified as the 
“maurasi sarbarakars” while those who could not 
prove the existence of sucha tenure but who had 
nerertheless been found to be in long possession of 
the tenures and were in possession at the time of 
the settlement were recorded as ‘‘miadi sarbarakars”’. 
Therefore the status of “miadi sarbarakars under the 
first Provincial Settlement of 1837 was of a temporary 
nature during the continuance of the lease, The 
period of the first settlement was extended by 30 
years and continued up to 1897 when a fresh settle- 
ment began. The classification of “sarbarakars” 
into “maurasi” and “miadi” (which means for a fixed 
term) must be construed to have been made with a 
view to protect the rights of proprietors among 
others. Government reserved to themselves rights in 
regard to public revenue. GOBINDA CHANDRA PATNAIK 
v. HARSA MUKHI DASI Pat. 759 
Miadi sarbarakars, if can claim permanent 

and heritable right. 

“Miadi sarbarakars” cannot claim any permanent 
and heritable right by being treated as tub-proprie- 
ors. If they have come to be noted as “sub-proprie- 
tors” in the Survey and Settlement Records, this 
fact will not alter their status as conferred on them 
by the document of their title, viz., their kabuli- 





yat. GOBINDA OHANDRA PATNAIK v. HARSA Muxar Dasr 
Pat, 759 

Landlord and tenant 
Ser Evidence Act, 1872, s. 116 212 
Ser Taxes and Charges 786 
Ses Transfer of Property Act, 1832, s. 111 189 


Cesses—Kanganam and kulavettu, nature of 
—Manibham lands—Landlord, whether entitled to 
levy kanganam and kulavettu cesses, 

In the case of manibham lands, even if they are 
rent paying manibham lands, the rent, payable to 
the landlord being fixed, there is no necessity for 


any supervision of the harvest and the levy of 
kanganam cess (cess in respect of supervision of 
the harvest) would, therefore, be illegal. The 


Jandlord cannot recover this cess in respect of 
such landseven if he proves that the ryot has 
been paying thecess for a number of years. It 
is only such cesses as have any direct or proximate 
bearing on the purpose for which the lands are 
let thatcan be claimed by the landlord. 

Kulavettu is a cess collected in respect of charges 
incurred for repairs of tanks in the village and 
as between a landlord anda ryot the levy of 
this cess would be proper if the cess has been 
paid for a numberof years VYRAVEN CHETTIAR v. 
COLLECTOR OF SIVAGANGA Mad. 975 
Dispossession by landlord on suspension of 
rent—-Eviction, if should be tortious—Suspenston of 
rent, when can be made by tenant — Proportionate 
reduction, when to be allowed. 

Eviction which entitles a tenant to- suspend pay- 
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ment of rent is a doctrine of the Common Law of Eng- 
‘land which has been introduced in India as one 
based on justice, equity and good conscience. It is 
based on the ground thatit isthe duty of the land- 
Jord to allow peaceful tenure of lease to his tenant 
and if he does any act which disturbs that possession, 
public policy requires that the landlord | must 
suffer the penalty and that he should be deprived of 
his rent forthe period during which he keeps his 
tenant out of possession of the leased property. It 
applies to cases where the rent is lump rent and 
.every bit of the leased propertyis liable for that 
rent, 

To constitute an eviction-at law the lessee must 
establish thatthe lessor, without his consent and 
against his will, wrongfully entered upon the demised 
premises, and evicted him and kept him so evict- 
ed, In order to justify withholding of rent, the 
act of the landlord should be forcible or at any rate 
tortious, There are, however, certain exceptions in 
which on equitable considerations the Court will 
allow apportionment of rent and give a decree only 
‘for that portion which is in possession of the ten- 
BADE, 5 
Where under an arrangement between the lessor 
and the lessee, the lessee is dispossessed from a portion 
ofthe property and he pays a reduced fixed rent 
which is accepted by the landlord, then a case for 
apportionment ofrent is made out. Ramesnwar LAL 
v, BUTTO Kristo Rat | Pat, 992 


———-Mortgagor landlord— Advance payment— 
Rent accruing due after mortgage—Right of mort- 
gagee torecoverrent from tenant. i , 
Where a voluntary payment of rent in advance is 

made tothe mortgagor by a tenant having notice of 

the mortgage before rent became due, the payment 

‘does not constitute a valid payment in order to dis- 

charge the tenant or to-bind the mortgagee, 

RAMESHWAR LAL v, Burro Kristo Rat 922 

~Personal liability of tenant—Rehandar—- 

Person who is not a tenant—Landlord, if has 

personal remedy: against him—Attachment of his 

personal and separate property —Legality of. 

The liability of a tenant is clear if the rela- 
tionship of landlord and tenant exists and if the 
plaintif succeeds in getting a decree for- rent be 
can ‘pursue his remedy against the holding and 
furthermore, he can proceed against the tenant 

ersonally if he has any property over and above 

his interest in the holding; but as against a 

person who, as between him and the landlord 

is not a tenant at all, he has no personal remedy 
except in so far as that person's interest in the 
tenancy is concerned which of course may „be 
destroyed by the fact of the sale of the holding 
and the landlord cannot proceed against him and 
attach his personal and separate property, RAMDEO 

SINGH v KoMAL SINGH Pat. 845 

——Pre-emption. Seg Bengal Tenancy Act, 1885, 
a 26-¥ ‘ 480 


Rent, payment of— Absence of express 
intimation or implication that payment is made 
in respect of a particular debt—Appropriation by 
landlord, . 2 
Where a tenant occupying a shop and a flat belong- 

ing to the plaintiff has failed to establish that he made 
a payment either with an express intimation or under 
circumstances implying that it was a payment in 
respect of the arrears due for the shop, the plaintiff is 
entitled to apply it at his discretion to any debt 
due to him by the tenant. JWALA SAHAY & Sons v. 
MATHURA PRASAD Oudh 786 
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‘showing cause, 


[1934 
Lease, Szz Transfer of Property Act, 1882, s. 108 (b) 


231 
Legal Practitloners Act (XVII Of 1879), 5,12— 

Pleader promoting meeting of unlawful association 

— Conviction under s. 17 (2), Criminal Law Amend- 

ment Act (XIV of 1908)~ Whether sufficient for 

action against him under s, 12, Legal Practitioners 

Act, 

Where a Pleader assists and 
an unlawful association for which he is ultimately 
convicted under s. 17, cl. (2), Criminal Law Amend- 
ment Act, his action is nothing short of an open’ 
and defiant violation of law, Such openand defiant 
violation of the law by a member of the legal pro- 
fession is such a defect of character ‘as will unfit 


promotes a mesting of 


-him tobeapleader and by such conduct he makes 


himself liable to action under s., 12, Legal Practi- 
tioners Act. In the matter of CHANDRA BENODE Das 

: y Cal. 913 
— $ 13—Notice served on Subordinate Judge, 

signed by Pleader—Notice containing malicious and 

defamatory maiter— Pleader, if liable under s. 13. 
Rule was issued against a Pleader to show cause why 
he should not be dismissed or suspended under s, 13, 
legal Practitioners Act, on the ground of grossly 
improper conduct in the discharge of his professional 
duty by giving notice under s, 80, Civil Procedure 
Code, upon a Subordinate Judge, which con- 
tained highly objectionable worde. It was signed 
by the Pleader and it purported to be given on behalf 
of his client. At more than one place in the notice 
the Subordinate Judge was charged with having 
misused his powers and also with having wantonly, 
with intent to harm and disgrace his client ordered 
an attachment before judgment, The Pleader in 
tried to explain his conduct by 
saying that he had signed the notice without having 
read the contents thereof: | 

Held, that the Pleader's explanation that he signed 
this document without reading it could not be ac- 
cepted, The Pleader had been guilty of grossly- 
improper conduct in the discharge of his profession- 
al duty and had therefore brought himself clearly 
within the purview of s, 13, Legal Practitioners 
Act. In re H. A. PLEADER Cal. 58 
88.13, 14-—Reckless allegations in pleadings 

—Responsibility of Pleaders—Duty of Pleader to 

satisfy himself that client has material to base 

charge— Investigation into charge is duty of 

Court—Responsibility of Pleader and of party— 

Distinction— Plaint aguinst _ officers—Plaintiff 

allowing case to be dismissed—Filing of plaint by 

Pleader, if unprofessional conduct. i 

When Pleaders are asked by their clients to write 
in a pleading or petition accusations of dishonesty, 
criminality, ete., against anybody, or instructed to 
ask questions of that nature, the lawyers are not to 
blindly follow the instruction. They must satisfy 
themselves that, apart from the relevancy of those 
accusations or questions, there are materials on 
which those accusations canbe made or questions 
asked, and that the accusations and suggestions are 
not recklessly made. If they do not do 50, they are 
guilty of professional misconduct., 

When a pleading contains allegations -of fraud or 
collusion or other similar charges, the duty of the 
Pleader ends when he has satisfied himself that his 
client was not making a reckless irresponsible 
statement and that he has some material on which 
he bases his charge.” It is not necessary that the 
Pleaders themselves should have inquired into the 
truth of the charge. 

It is enough if they believed that there were 
grounds for making the charge. It may be some- 
times ‘difficult to draw a line between the two, name- 
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ly, satisfying whether the allegations are true and 
satisfying whether there are grounds for making the 
allegation ; but in practice there should be no diffi- 
culty in deciding whether the allegations were reck- 
lessly made or whether there were grounds for mak- 
ing those allegations. There isa difference between 
the responsibility ofa party and that of his lawyer. 
While the former makes himself responsible for the 
truth of the allegation, the latter isonly to satisfy 
himself thatthe allegation has a foundation. 

It isnot the duty of the lawyers about to be en- 
gaged ina case to goand inquire about the truth or 
otherwise of the allegation from the man against 
whoma suit is going to be instituted. 

Investigation of truthis the function of a Court 
and notthe duty of a lawyer. It is the duty of the 
Courts to see thatthe Pleaders do not recklessly 
make themselves parties to reckless and baseless 
allegations and take shelter under the privilege of a 
lawyer and escape consequences by simply stating 
that they were instructed. On the other hand, so 
much restriction should not be placed upon the 
lawyers that when amember of the public feels 
aggrieved against a public officer and wants to take 
up hie conduct before a tribunal, lawyers may not 
be available to accept his brief. 

Held, on the facts, that the Pleaders were justified 
in filing the plaint against the Sub-Divisional Officer 
and others and that the mere fact of the plaintiff's 
having allowed the case to be dismissed did not 
make the filing ofthe plaint unprofessional. In the 
matter of KEDAR Natu Lan Pat. 313 S B, 
8.14—Charge under s.14 against Pleader— 

When can be taken. - 

Where the point for inquiry under s. l4 was 
whether a pleader has signed and filed a petition 
of satisfaction in a mortgage execution case and he 
denied the same: 

Held, thatno charge unders, 14 could be framed 
against him unless it was established beyond 
reasonable doubt that he had actually signed the 
petition, EMPEROR v. D. A, PLEADER Cal. 43 (a) 
Letters Patent (Bom.), cl 15. Ses Civil Procedure 

Code, 1908, O. XXVI,r. 4 264 
Letters Patent (Gal), ci. 36. Sze Practice 597 
Letters Patent (Mad.), cl. 36. Sre Succession 

Act, 1925, s. 63 
Life Insurance—Revival of lapsed policy—Declara- 

tion of good health—Mis-statement—Rule of con= 

struction —Wilful mis-statement, what constitutes. 

A Life Insurance policy lapsed on April 2, 1924 
on -account of non-payment of premuim. Under the 
terms of the policy, itcould be revived ‘on fur- 
nishing satisfactory evidence of continued good 
health and onthe payment to thecompany of all 
premiums due with interest atthe rate of 6 per 
cent, per annum upto the date of re-instatement”. 
The form of declaration of good health was 
accordingly filled in by the assured, and the pre- 
miums were paid, and the policy was revived 
by the company. The assured died on October 4, 
1924, The doctors certificate showed that the 
assured was suffering from acute dyspepsia from 
the beginning of August 1524, to the end of Sep- 
tember 1924, and that he had a slight attack of the 
same in the last week of January, 1924, which 
was got over by undergoing treatment for over 
a month. Thecompany contended that the decla- 
ration contained a wilful mis-statement and re- 
sisted a claim onthe policy: 

Held, that the distinction between the printed 
form supplied by the company for the purpose of re- 
yiving lapsed polipies and the elaborate queries 
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which are puttoa person when he makes a pro- 
posal for the first timetothe company is very 
marked, and it is not fair that Insurance Com- 
panies should without putting the assured on sufti- 
cient notice as tothe degree of care that they 
are expected to exercise in making a statement 
of this nature in a form for revival or the kind of 
information that they are expected to give, be 
permitted to take advantage of any ailment that 
he might have had-once upon a time between 
the date ofthe original policy and the date of the 
declaration for the purpose of revival, _ 

Held, further, that even judged by the stricter 
test, there was not any mis-statement, much Jess a 
wilful mis-statement as the doctor's certificate 
showed that the assured had only a slight attack 
in January and that was cured in a month. INDIAN 
EQUITABLE ĪNSURANOE Company, LTD., CALCUTTA v. 
ONKARAPPA Mad, 654 
Limitation. Sez Registration Act, 1908, s. 23-A 611 

Claim barred—Decree on admission, whether 
can be passed, 

If a claim is barred, it is entirely barred and 
there can be no question of relief being given on 
the ground of admissions made by the defendant 
in his evidence. THALANKE NAGAYYA v. THOMMANDRA 
YERRIKALAPPA Mad. 266 
Limitation Act (IX of 1908), s. 3. Sze Limitation 





Act, 1908, 5. 14 939 

——— 8. 4. See Civil Procedure Code, 1908, O. 1V, 

r.l 618 
— 8. 5, 

Ser Limitation Act, 1908, s. 12 (3) 384 

Ser Limitation Act, 1908, s. 14 939 


s. 5—Appeal filed in wrong Court on the 

advice of Counsel— Benefit of s. 5. 

Where through honest mistake and advise of the 
Counsel and not due to carelessness or negligence on 
their part, the appellants prefer their appeal in the 
Court ofthe District Judge instead of the Court of 
the Judicial Commissioner, where it properly lay, 
the appellants should not suffer for the mistake of 
their Counsel and an extension of time under s. 5, 
Limitation Act, should be given tothem. M AHMAD 
SHAH MUBARAK SHAH V. ATTA KHAN Pesh. 323 

s. 5—Discretion of Court to excuse time 
- between date of delivery of copy of decree and 

filing of appeal. 4 

The Court has a discretion under s.5, Limitatio 
Act, to excuse delay that takes 
date on which the copy ofthe decree is delivered to 
the applicant and the date of actual filing 
appeal. 
the Court thinks that that time is reasonably neces- 


sary forthe appeal to be prepared. GoKUL PRASAD v., 
a ad Oudh 419 


KUNWAR BAHADUR 
S. 5—Land Acquisition Act (I. of 1894), 
Appeal under— Appeal wrongly preferred to High 
Court—Return for re-presentation to District Court 

—Hacluston of time, 

An appeal under the Land Acquisition Act was 
filed in the High Court on July 15, 1925. On Sep- 
tember 18, 1930, it was directed to be returned and 
re-presented to the District Oourt. It was duly 





place between the ` 


of the ` 
The discretion is judicially exercised when. 


re-presented but it should, in the normal course, . 


have been presented to the District Court on April 


15,1925. The District Judge held that the period ` 


between Aprill5, 1925, and July 15, 1925, could not 
be excluded in computing the period of limitation 
though the period after July 15, could be exclud- 
ed ; 


Held, that as the practice was to file such appeals 


‘ 
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in the High Court, until the High Oourt decided 
otherwise in 1927, the period between April 15 and 
July 15 should also be excused, M. G. SUNDARAGIRIRAJA 
AYYANGAR v. D. RALASUBRAMANIA AyyaR Mad.155 (b) 
ss. 5,12—Time to be excluded under s. 12— 

- Computation of. 
In computing the time to be excluded under 
s. 12 ofthe Limitation Act from a period of limita- 
tion, the ‘time requisite for obtaining a copy’ does 
not begin untilan application, for copy has “been 
made. lf, therefore, after judgment, the decree re- 
mains unsigned, such interval is not to be excluded 
from the-period of limitation, unless an application 
for copy having been made, the applicant is actually 


and necessarily delayed, through the decree not 
having been signed. GoxuL PRASAD v. KUNWAR 
BawaDur Oudh 419 


——s 10, Sch. |, Arts. 61, 62, 120—Suit by 
succeeding trustee against prior trustee for recovery 
of sums taken by latter from temple funds— 
Limitation—Article applicable. d 
The defendant was the trustee of a temple and 

the plaintiffs succeeded him in 1922. The plaintifs 

filed a suit in 1923 to recover from the defendant’ 

a certain sum of money which the latter had taken 

from the temple funds for the expenses of a 

litigation to remove him from the trusteeship and 

to have a scheme framed: . : 

Held, that the suit was governed by Art. 120 
of the Limitation Act and not by s. 10, or Arts. 
6l or 62, the cause of action arose only 
when the defendant ceased to be a trustee and 
the suit was not time-barred. KRISHNA KUDVA v. 
MULKI SRI VENKATARAMANA TEMPLE Mad, 345° 

s. 12—Appeal— Limitation for—Beginning 

‘of limitation, if affected by date on which decree” 

is actually signed. > 

Asa decree must bear the same date as the judg- 
ment, and since limitation begins to run from the 
date of tbe decree, the date from which the period of 
limitation begins to run is not affected by the date 
on which the decree is actually signed. GoKUL 
Prasan v. Kunwar BAHADUR Oudh 419 

ss. 12 (3), 5, Sch. |, Art. 179— 

Application for leave to appeal to Privy Council— 

S. 12 (3:, if applies to the application~Extension 

‘of time, when available. 

Section 12, sub-s. (3), Limitation Act, does not . 
apply to an application for leave to appeal to the 
Privy Council but applies only tv appeals. 

Judgment in acase was pronounced on January 
23, 1931, and a decree was prepared later on. An 
application for copy of decree was filed on April 
28,1934, and the copy was ready for delivery on 
May 16,1934. An application for leave to appeal 
was filed on July 21, 1931: 

Held, that it would be barred by time 
unless the applicant could show good cause for exten- 
sion of time under s. 5, Limitation Act. GULAB 
OHAND v. PEARY LAL | All. 384 

S 14—Party’s mistake regarding relief— 

Whether analogous nature to defect of jurisdiction. 

There is nothing analogous to a defect of juris- 
diction in a mistake ofa party with regard to the 
relief he seeks; such a question arises out of incom- 
petence onthe part of those advising the litigant, 
Ma. Pu v, U Paine Rang. 415 
S. 14—Subsequent suit for mesne profits for 

double the period in the previous suit—Cause of 

action—Period identical in both suits, if can be 
excluded, : ` - 

Where in a subsequent suit alarger sum of money 
has been claimed by way of damages or mesne 
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profits because the claim has been made fora larger 
period of time thit is, four yeara instead of two 
years asin the previous suit, the dispossession 
though for alonger period of time isthe same dis- 
possession as regards a part of ths period as was the 
subject or cause of action in the previous suit, 
Therefore, as regards two years of the pariod of dis- 
possassion, the cause of action is identical and may 
baexcluded, As regardsthe period prior to that 
period of two years the cause of action is different 
in this sense that although thecause wasthe same 
dispossession, it was for a different period of time 
and hence cannot be excluded, BALKARAN PANDEY v. 
RAM BADAN PANDEY All. 800 
ss. 14, 5, 3—S, 114, if applies to appeals— 

Defence not pleading- bar of limitation—Appeal 

filed out of time—Duty of Court to dismiss it in the 

absence of sufficient cause under s. 5. 

Section 14 of the Limitation Act is not applicable 
toappeals. But under s.5 of the Limitation Act 
itis competent toa Court to admit an appeal after 
the expiry of the period of limitation if the appellant 
satisfies the Court that he had sufficient cause for not 
perferringan appeal within the prescribed time. 
Where an appeal istiled out of time it is open to the 
Court toadmitit on being satisiied that the appel- 
lant had shown good cause for not tiling the appeal 
within the time allowed by law. It is the duty of the 
Court to see that an appeal which had not been 
filed within time should be dismissed even if the 
defence did not take up sucha plea unless sufficient 
caus was shown by the appellant for its admission 
under the provisions of s,5. Supama Rarv, BISHESHAR 
Prasan si All. 939 
z 8. 19—Acknowledgment, when saves limitation 

—Conditions—Receipt containing acknowledgment 

of previous debt—Effect of—Receipt merely stating 

that money had been taken under pro-notes—Pro- 
notes not capable of being acted upon—Receipts, if 
amount to acknowledgment. : 

In order that a written acknowledgment may be. 
of availto a plaintiff under s.19 of the Limitation 
Act, it is necessary that such © acknowledgment 
must have been made before the expiration of the 
period prescribed for the suit. It is equally ‘neces- 
sary that it must be a clear and: unambiguous 
acknowledgment specifically admitting liability in 
respect of the debt sued upon and it must be signed 
by the partyor by his authorised agent. If an 
admission amounts to such an acknowledgment, 
then if it is made before the expiry of the period, 
it is helpful and the suit can be maintained for the 
recovery ofthe earlier debt, the time being extended 
by the acknowledgment. ln such an event there is 
no question of there being afresh cause of action 
or afresh promise to pay a debt which can be sued 
upon. On the other hand, if the acknowledgment is 
made after the period of limitation has expired, then 
the acknowledgment is of no utility and cannot save 
limitation. i 

Buta receipt containing an acknowledgment of a 
previous debt may not baa mere acknowledgment, 





t.e, a bare admission of the existing liability, 
but it may contain words indicating an implied 
Promise to pay the earlier debt. Whether it is a 


mere acknowledgment or it is more than an acknow- 
ledgment and containsan implied promise to pay 
will depend on tke terms of the particular 
document. But assuming that it amounts to an 
implied promise to pay, it does not follow that it 
Gin be made the basis of a suit and treated as giving 
rise to afresh cause of action. If the debt had not 
become barred by time thea eyen an express pro., 
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mise to pay it is nothing more than a promise to 
do what a person is, under the law, bound to do It 
cannyt be treated as a fresh contract or a novation 
of the oll contract and is on no higher footing than a 
mere acknowledgment. On the other hand, if the 
debt had become barred by time,then an implied 
promise to pay it would be of no avail because under 
8. 25 (3) of the Contract Act it cannot be treated as 
a promise, madein writing, to pay a time-barred 
debt, . When there. is no express promise to pay but 
the intention is inferred only indirectly, it cannot 
be treated as a promise in writing to pay the time- 
barred debt. The plaintiff, therefore, would not be 
entitled to take advantage of suchan implied pro- 
mise topay a time-barred debt, 

On the other hand, ifthere is fresh consideration 
proceeding from the promisee and the parties enter 
into a new contract which re-places the ` previous 
contract and supersedes it, then it certainly becomes 
the basis of a new cause of action and a suit would 
lie upon it because the contract is binding on the 
parties, being for consideration. But where there 
is no fresh consideration proceeding from the pro- 
misee, the transaction cannot be treated as an 
agreement between two partiesas it is only a one- 
sided promise to pay a debt which was due. 

Where certain receipts do not purport to acknow- 
ledge liability for an earlier debt but merely state 
that money had been taken under promissory notes 
of even dates by the executant, then if the promissory 
notes cannot be sued upon, the receipts cannot 
amount to an acknowledgment of any earlier debts 
of which the plaintiff can take advantage. GHULAM 
MURTAZA v. Fasia-un-Nisa BIBI ; All. 370 
s. 19—Mere signature of debtor on back of 
promissory note—Whether acknowledgment of 
liability : _ 

A signature by a debtor on the back of the 





promissory note executed by him is not an acknow- - 


ledgment of liability. Unless intention is proved 
it does not indicate liability to pay, TALOK THEINGAN 
v. SEVUGAN OBETTYAR Rang. 501 
s.20—Appropriation of proceeds of pledged 

articles, whether saves limitation. : 

Where a creditor to whom jewels have been 
pledged as security for the loan sells the jewels and 
appropriates the proceeds against the debt, there is 
no payment by the debtor within the meaning of 
s. 20, Limitation Act, sufficient to keep the debt alive. 
“VALLIAPPA OBETTIAR Vv. MARUDA PANDIAN PILLAI 

: : Mad. 299 
—— s5. 20— Part payment—Payment by principal 
debtor, whether saves limitation against surety. 

The fresh period of limitation created under s. 20, 
Limitation Act, by the payment of interest by the 
principal debtor can be only in respect of the debt of 
the principal debtor and the fact that the payment was 
made with the knowledge or consent of the surety or 
even at his request would not save limitation as against 
the surety unless thé circumstances are suchas to 
render the payment one on the surety's behalf. 
VAIYAPURI PANDARAM v, V. SEETHARAMA CHETTIAR 

f Mad. 464 
—ss..20, 36—Credit of interest in defendant's 
account—Payment of interest, what ameunts to. 

A mere credit ofinterest entered in the accounts 
of the defendant isnot enough to save limitation 
under s. 20, Limitation Act. But in cases where 
both parties agree to wipe out the previous balance 
and add the amount of interest to the principal so 
as to make it a newdebt due, such an act may 
amount to payment of interest within thé meaning of 
s. 20, Butt suchadgition of interest to principal 
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must be the result ofan agreement between the 
parties on the date of such addition. YADEvSA Lop 
v Narayansa Lop Nag. 319 (b) 
————ss. 20, 19—Stranger writing endorsement 
- over signatures of defendants without their 

authorization— Whether constitutes ucknowlegdment, 

Where the plaintif alleged that the defendants 
signed their names and afterwards, without consult- 
ing them and without their authorization a third 


-party wrote the endorsement over their signatures : 


Held, that this cannot be held to be an acknow- 
ledgment of the payment in writing signed by the 
persons making the payment, and that limitation 
could not be extended under s. 2°, Limitation 
Act, TALOK THEINGAN v M.S V, SEvUGAN CHETTYAR 

Rang. 501 
————Sch. I, Art. 2—Applicability—Money paid 
under protest—Notified area not authorised to 

realise it from plaintiff —Suit by plaintiff—Art, 9, 

if applies—Punjab Municipal Act (III of 1911), 

s. 81. 

Where a suit is instituted more than ninety days 
from the date on which the pluintiff paid the money 
under protest but it is conceded that s. 81 of the 
Punjab Municipal Act, under which the Notified ` 
Area Committee purported to act in realising the 
amount from the plaintiff, did not authorise it to do 
so, Art, 2, Limitation Act, cannot apply and the suit 
must be held not barred. NOTIFIED AREA COMMITTEE, 
OHIOHAWATNI © LADHA RAM Lah. 680 
— —Arts 7,102—Shahna, if a labourer 

—Suit by shahna for wages—Limitation for suit. 

A shahna who is merely employed to watch crops 
and tosee that they are not taken away, cannot be 
described as alabourer. Consequently, a shahna in 
suing for his wages comes under Art, 102, Limitation 
Act, andthe periodis three years from the time 
when the charges accrued. Basu LAL v. HUKAM SINGH 

All. 932 

———Arts. 7, 102, 56—Village carpenter, 

if an artisan within the meaning of Art, 7—Sutt 
for wages by him—Limitation. 

The word ‘artisan’ used in Art. 7, Sch, I, Limita- 
tion Act, comprises in its categorya village car- 
penter. Consequently, a suit for wages, by him will 
be governed by Art.7 and not by Art. 102 or 56, 
NAMDEO v, RAMKRISHNA MAHADEO Nag. 885 

te — Arts. 11, 120—Claims or objections 
inattachment before judgment dismissed —Suit, if 
governed by Art, 120 or Art. 11—Civil Procedure 

Code (Act V of 1908), O. XXI, rr. 58, 63. 

Although the provisions of O. XXI, rr, 58, 63, 
Oivil Procedure Code, may be applied to claims 
or objections made in attachments before judg- 
ment, Ò. XXI, r. 63 prescribes no period of 
limitation and the rule in Art. 1l of the. Limita- 
tion Act is expressly limited to claims or ob- 
jections made to the attachment of property attached 
in execution of a decree. There are no special-pro- 
‘visions for suits of this nature arising out of objec- 
tions to attachment before judgment, so that Art. 
120 of the Limitation Act, must be held to apply to 
such suits. BABBAL Kumari v. MULOHAND MARWARI 
| ? Pat, 297 
Art. 40—Infringement of copyright 

—Claim for compensation for period within three 

years prior to the suit, if barred. — , 

A claim to recover compensation in respect of in- 
fringement of copyright fora period within three 
years prior to the suit is not barred. NILADRI Nata 
v, SATISOHANDRA _ Cal. 835 
——~——Art. 44. Ses Indian iritando 
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——— Sch. |, Art, 44—Guardian, meaning of. 

The word ‘guardian’ as used in Art 44, Limita- 
tion Act, is of general import and includes natural 
and testamentary guardians as well as guardians 
appointed by Court. KAVERIPAKKAM BANGARAMMAL 2, 
Lyp1a Kent Mad. 546 
Arts. 44 and 144—Joint Hindu 

family — Uncle and minor nephew—Unele, if a 

guardian within Art. 44—Suit by nephew for 

Poser of his share—Article appiicable—Hindu 

aw. 

Where uncleand minor nephew are members of a 
joint Hindu family the uncle cannot be said to he 
a guardian of the nephew within the meaning of 
Art.44. Hencethe minor's suit for possession of his 
share alienated by his uncle is governed by Art, 144 
andnot by Art.44 of the Limitation Act. KAKA v. 














FAQIR OHAND Lah. 633 
—— —Art 56. Ses Limitation Act, 1908, 
Sch. I, Art 7 885 
——— Arts 61, 62, See Limitation Act, 
1908, s. 10 345 








Art. 85—Mutual, open and current 
account—Tests of. 

Where the accounts show that the defendant 
firm was depositing money with the plaintiff Bank 
from time to time and the plaintiff Bank was allowing 
the defendant firm to draw money in excess of the 
deposits with the result that the balance was 
frequently shifting in favour of one or the other 
party and the pro-note which was taken by way 
of security for overdraft indicated that the 
overdrawing was not merely accidental, but it was 
understood between the parties that the defendants 
would be at liberty to borrow money from the 
plaintiff for the purposes of their own business by 
overdrawing on their account, and the deposits 
made by the defendants were on the other hand 
often in excess of their liabilities, they cannot be 
looked upon as mere payments in discharge of 
the loans. If there are transactions creating independ- 
ent obligations on both sides and each party can 
‘say to the other ‘I have an account with you’ and 
make a demand thereon, there is a ‘mutual, open 
and current account’ within the purview of Art, 85 
of the Indian Limitation Act PUNJAB UNITED 
Bank LTD. IN LIQUIDATION, LAHORE v Dr, MUHAMMAD 
HUSAIN Lah. 626 
—_—_——- Art. 89—Agency for sale of goods— 

Suit against agent—Starting point of limitation— 

Agency, when terminates. 

An agency for the sale of goods terminates when 
the goods are sold and does not continue until 
accounts are rendered by the agent and a suit for 
accounts against the agent which is instituted more 
than three years after the date of the sale of 
goods would be barred by limitation under Art. 89, 
Limitation Act, ‘even though the agent had not 
Jendered accounts. THALANKI NAGAYYA v. THOMMANDRA 
YERRIKALAPPA Mad. 266 
Art. 91—Voidable transfer—Suit to 

set aside transfer and for possession—Limitation 

for suit—Contract Act (IX of 1872), ss. 19-A, 66, 111. 

When a person sues toobtain possession of prop- 
erty which has been transferred by the person 
through whom he claims, ‘the suit must be brought 
within the period allowed by Art. 91, Limitation 
Act, so long as the transfer is voidable and not ab 
initio void. When the transfer has been made by 
some person who had no title to make it and the 
transfer'is therefore .void, then the claim to have 
tsuch tranfer set aside willbe merely ancillary or 
neidental™ to the main claim, which will be one for 
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possession, but when the plaintiff's own predecessor 
has made a transfer, which is voidable and not void, 
the claim to have such transfer set aside cannot be 
regarded as merely ancillary to the plaintiff's 
claim for possession. Where the transfers, so far 
as the plea of undue influence is concerned, are 
voidable under s. 19-A, Contract Act, the plaintiff 
cannot evade the limitation prescribed by Art. 91 by 
merely framing his suit as though it were a suit for 
possession and nothing else. AZzIZUNNIsSA v. SIRAJ 


HUSAIN All. 146 
— Sch. |, Art. 102, Sre Limitation Act, 1908, 
Sch. I, Art. 7 885 
—_—__—+———-Art, 120, 
Sre Limitation Act, 1908, s. 10 345 
Ses Limitation Act, 1908, Sch, I, Art. 11 297 





Art. 123. Sez Burmese Buddbist 
768 


—— Art. 132— Mortgage — Instalmen* 
bond—Default clause—Option of mortgagee to sue 
for whole amount on default—Default—Whole 
amount, if ‘becomes due.’ , 
Where inan instalment mortgage bond, a condi- 

tion is inserted thatit will be open to the mortgagee 

to call in the entire money on default by the mort- 
gagor, the default clause is inserted exclusively for 
the benefit of the mortgagee and confers no right 
on the mortgagor. Consequently, the mortgagee has 
an option to realize the whole amount on default by 
the mortgagor, even though such option is not ex- 

‘pressly mentioned and the whole amount doesnot 

become due’ on such default, PUNAJI v GovINDA 

RAGHOBA i Nag. 438 

— —_- —— Arts 142, 144—Article applicable 
depends to some extent on allegation—Where plaint- 
iff's dispossession is admitted article applicable is 
142 and where it is denied Article applicable is 
144, 

The question of whether Art. 142 or Art. 144 of 
Limitation Act applies has tosome extent to be 
judged by the allegations in the plaint where the 
plaintiff asserts that he has been dispossessed. But 
that does not necessarily conclude the matter, because 
the question of the onus is to be determined upon 
the allegations of the plaintiff and the defendant, If 
the defendant admits that he had dispossessed the 
plaintiff, then Art. 142 applies but if he asserts that 
the plaintiff has never been in possession, that he 
(defendant) had been there and had been pres- 
cribing against him (plaintiff), the case does 
not come under any of the authorities holding on 
the factsof particular cases that Art, 142 applied. 


Law 





16 isa case which is otherwise provided for by the 
Limitation Act and, therefore, Art. 144 applies. 
Kanonan TELI v. Moca Manton Pat, 906 





— Arts. 142,144— Plaintif, co-sharer 
with defendants— Part of property transferred by 
defendants to third party—Plaintiff admitting 
dispossession in plaint sometime prior to institution 
of suit—Limitation—Article applicable. 

Where a plaintiff, who was aco-sharer with some 
of the defendants who transferred a part of the 
property to third parties, admits in the plaint that 
he was dispossessed by the transferees some time 
prior to the institution of the suit, Art. 142 of the 
Limitation Act applies and not Art. 144. 

There is no justification for limiting the scope of 
Art. 142 to suits in which the relief for possession 
sought by the plaintiff is based on what may be styled 
as possessory title. 

Per Mukerji, J.—The proposition that Art, 144 
applies to all cases where the splaintiff has proved 
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his title is too wide. BINDHYACHSAL OHAND v. RAM 

GHARIB OHAND ; All, 1 F.B. 

Sch. J, Arts. 142, 144—Suit for possession 

on the basis of title—Allegation of dispossession 

within 12 years prior to suit—Defence of irrevocable 
license— Limitation for suit. 

When a person sues for possession on the basis of 
his title and proves his title and when the defence 
consists merely of a plea of adverse possession for 
more than twelve years, then the onus is upon the 
defendant to prove his adverse possession for the 
requisite period. But when the plaintiffs 
allege that they have been dispossessed two months 
before the suit,and the defendants do not assert 
adverse possession but plead possession under an 
irrevocable license, Art. 144, Limitation Act, cannot 
apply, but Art. 142 is applicable, Art. 142 is not 
confined to suits based on possessory title 
only as distinguished from suits in which the 
plaintiff proves his title also. KUNJI v. NIYAZ HUSAIN 


s All, 12 

— Art. 144. 
See Limitation Act, 1908, Sch I, Art. 44 aed 
1F.B. 


See Limitation Act, 1908, Sch. I, Art. 142 
—— Art. 144—Gift by head of mutt— 

Suit by succeeding head of muttto set aside gift 

and for recovery of possession of  property— 

Limitation—Starting point—Running of adverse 

possession against successive heads of mutt—Guiding 

principle. 

A village belonging to a mutt was gifted in 
the year 1797 by the then head of the mutt to an 
ancestor of the defendant ‘for the diligent study 
of the Vedas’, and from that time onwards the 
village was in the possession of the defendants 
and his predecessors, In 1912, the plaintiff 
became the head ofthe mutt and he instituted a 
suit for recovery of the villageon the ground 
that the gift made in 1797 was invalid. It was 
contended on his behalf that the true principle 
applicable tosuch casesis that so long as there 
has been no repudiation of the grant, the alienee's 
possession does not become adverse: 

Held, that the authorities do not lay down 
er support any such principle; that the possession of 
the grantee became adverse to the mutt on the death 
of the head of the mutt who had made the 








gift, and the suit was, therefore, barred by 
adverse possession, PANDURANGI BHIMAOHARYA V, 
DivaDHINA OHARYA Mad. 251 
——— -Art. 179. See Limitation Act, 1908, 
s. 12 (3) 384 
—— Art. 181. 
Sge Civil Procedure Code, 1908, s. 151 211 


Ser Limitation Act, 1908, Sch. I, Art. 182 944 

———— —— Aft. 182—Application for transfer 
of decree, if a step in-aid—Application under O. 
KAI, m. 16, Civil Procedure Code (Act V of 1908), 
if a step-in=aid, 

An application for transfer of decree for execution 
and an application under O. XXI, r. 16, Oivil Proce- 
dure Oode are not steps-in-aid of execution. GopaL 
TEWARI v. RAMDHARI PANDEY Pat, 987 

———— Art. 182—Decree—Different items 
to be recovered at different dates—Limitation for 
recovery of each item. 

If under a decree different items are payable at 
different times,the period of limitation is to be com- 
puted separately for each item from the date on which 
it becomes recoverable. GanzsH Das v. VISHAN Das 

Lah, 685 
Art. 182—Decree for rent against 
many judgment*debtors — Decree in one amount, 
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though individual liability mentioned—Transfer 

application against some judgment- debtors—Ezecu=- 

tion application against others after three years 
from the date of decree but not from date of transfer 
application— Execution, if barred—Transfer ap- 

plication, if a step-in-aid—Oudh Rent Act (XXII 

of 1886), s. 145 

The decree-holder who had obtained a decree for 
arrears of revenue against a number of parties fora 
total sum of a single amount which was 
more than’ Rs. 500 the individual liability 
of judgment-debtors having been specified, made an 
application for transfer of the decree against some of 
the judgment-debtors to another Oourt for execution 
on September 12,1920. The application included a 
prayer that notices be sent to other judgment-debtors. 
But no notices were sent to them. The decreeas 
prayed for, was transferred and on November 15, 1930, 
final order consigning the record to the record-room 
was passed. Afterwards on August 20, 1932, an exe- 
cution application was made as against other 
judgment-debtors ; 

Held, that what has to be looked at forthe pur- 
poses of s. 145 of the Oudh Rent Act is the total 
amount which the decree involves, even where the 
decree determines the liabilities of judgment-debtors 
inter se for lesser amounts and that the application for 
execution was not barred by the special provisions as 
to limitation as contained in s, 145 of the Oudh Rent 

ct; 

Held, however,that it could not be said that the appli- 
cation of September 12,1930,constituted an application 
in accordance with law to the proper Court as regards 
the other judgment-debtors for execution, or to take 
any step-in aid of execution of the decree within 
the meaning of Art. 182, limitation Act. 
Consequently, the present application was time- 
barred by reason of the ordinary provisions relating to 
theexecution of decrees, and not by reason of the 
special provisions contained in the earlier portion of 
s. 145 of the Oudh Rent Act. SAHAI LAL v, DEPUTY 
COMMISSIONER, Basarpin TIKRA, Distrior SITAPUR 

Oudh 457 

— Sch: ], Art. 182— Execution application 
dismissed for want of prosecution—Another 
application for revival of execution, in a manner 
provided by O. XXI, r. 11, Civil Procedure Code 

—Second application dismissed— Yet another 

application beyond three years from the first but 

within three years from the second—Second ap- 
plication, if an application for execution— 

Execution—Civil Procedure Code (Act V of 1908) 

O.XXI,r. 11. 

Where afresh application for execution of a decree, 
the previous application having been dismissed for 
want of prosecution, wasin a tabular form and set 
forth all the particulars required by O. XXI, r. 11, 
Qivil Procedure Code, in the 10th column of the 
application, the decree-holder stating the manner ` 
in which he seeks the assistance of the Court and the 
circumstances under which the previous applications 
were dismissed and there was a prayer that the 
decree might be executed and the property sold by 
“ yevival” of the previous proceedings ; 

Held, that theapplication was a fresh application 
for execution, and consequently the last application, 
being within three years from the dateofthe order 
passed on this application, was. within limitation, 
PARSHOTAM SARAN v. NARAIN Das All. 36 
aa Arts. 182, 181— Application for 

restitution—Article applicable, 

An application for restitution is an application il 
execution governed by Art, 162 and not Art. 18n 
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Limitation Act, and what is to be executed is the 
: decree of the Court whicb, by reversing or varying 
a decree under appeal, entitles a party to be 
restored to the position which he occupied prior to 
the decree reversed or varied. Lore Natu SINGH v. 


MAHABIR SINGH Pat. 944 
Lis pendens. Sze Mortgage 612 
Lottery. Ses Penal Code, 1860, s, 294-A 911 


Lunacy Act (IV of 1912)— Necessity of amendment 
of—Lunacy Act. 

(The necessity of amending the Lunacy Act to 
remedy this serious defect pointed out.) Szsa 
AMMAL v. VENKATANARASIMBA BuyaTTACHARIAR 

Mad. 882 

Ss. 38—Application for order directing 
inquisition—No order can be passed unless Court 
finds that respondent is of unsound mind and 
incapable to manage his affairs -Dismissal of 
application made bona fide—Power to direct costs 

to come out of estate, tbs a 

What has to be found on an application for an 
order to direct an inquisition under the Lunacy Act 
is that the respondent is of unsound mind and 
that the unsoundness - of mind is such as: to make 
him incapable of managing his affairs. If the 
Court finds that the person is not of unsound 
mind, it is not necessary to proceed beyond that 
point. 

Under the Lunacy Act the Oourt has no 
power on the dismissal of an application for an 
order directing an inquistion, to make an order 
that the costs of the petitioner shall be borne by 
the estate even though it is of opinion that the 
application was made bona fide and in the best 


interests of the respondent SxsHa AMMAL v. 
VENKATANARASIMHA BHATTACHARIAR Mad. 882 
—s.72—Legal heir of lunatic, if preferred 





to non-heir, as guardian. 

Section 72, Lunacy Act, operates as a kind of warning 
that particular care should be exercised by the Court, 
where a person is entitled to inherit part of the 
property of a lunatic and would, therefore, benefit by 
his death, to see that the appointment of such person 
as the guardian of the lunatic is a beneficial one, 
A legal heir havinga greater interest if the lunatic 

-dies, should not be appointed guardian of the person 
of the minor in preference to another whois a non- 
heir. E. M. Dawoop v. Ma KHATUN Rang 512 
Madras Estates Land Act (lof 1908),ss 55, 

145, 146—Transfer of holding—Application to 

recognise transfer— Transferor, whether necessary 

party — Successive transfers—Omission of inter- 
mediate transferee to apply for. recognition, effect 

of —Omission of tenant to apply under s. 145 (2)— 

Powerof Court to determine rent in suit under s. 55, 

Under the Madras Estates Land Acta zemindar 
has no right to refuse to recognise a transfer of a 
holding merely because the immediate transferor 
was himself a transferee and had not been registered 
as a ryot. 

When thereis more than one transfer, all the trans- 
ferors and all the transferees should, however join 
in the application to the landlord and until then he 
is not bound to recognise the transfer, But if the 
zemjndar, has as a matter of fact, recognised the 
transferand collected rent from the, transferee, in 
accordance with the Record of Rights, he cannot 
subsequently turn round and refuse to recognise the 
transfer. 

Though a transferee has not availed himself of the 
remedy under s., 145 (2\ ofthe Madras Estates Land 

` Act within the prescribed time, still the proper rate 
of rent can be determined in a suit for obtaining a 
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patta under s. 55. The fact that the transferee has 
lost his right to “apply unders. 145 (2) does not 
confer a right on the zemindar to fix therent arbi- 
trarily. ALAKKI VBNKATARAMAYYA ~v. MAHARAJA OF 


PITTAPURAM - Mad. 712 
ss, 116, 117— Sale—Failure of Deputy 
Collector to appoint officer for sale before issuing 
proclamation-— Sale held within 30 days of 


appointment of officer— Validity of sale—Duty of 

Deputy Collector. 

Under ss. 116 and 117 of the Madras Estates Land 
Act it is the duty ofthe Collector in the first in- 
stance to appoint an officer to conduct the sale and 
it is for the latter officer to fix date for the sale and 
cause it to be proclaimed by beat of drum inthe 
village in which the holding is situated, and in 
fixing the date of sale, not less than 30 days should 
be allowed from the date on which the proclamation 
was made. : 

Where the Deputy Collector without appointing 
any officer to conduct the sale issued proclamations 
of sale himself on February 12, 1929, and then on 
March 11, 1927, issued a sale warrant to an amin 
directing him to publish the proclamations, and the 
sale was held bythe amin on April 9,1927: 

Held, that the sale was invalid inasmuch as 

(ìi) the Deputy Collector was incompetent to issue 
the proclamations of sale, and - 

(ti) because the sale’ was held before the expiry of 
30 davs from the date of the appointment of the sell- 


ing officer. Kapirvetu AMBALAM ~v. ALAGAPPAN 
AMBALAM Mad. 350 
———-s8.145,146. Ses Madras Estates Land 

Act, 1908. s. 55 712 


8.189 (3)—Rent suit—Decision on question 
of title. finality of. 

Per Jackson, J.—Even though in settling a rent dis- 
pute a Revenue Court may have to consider and 
decide a question of title, its decision on a question 
of title will not be final inasmuch as it is not a 
matter exclusively within the jurisdiction of the 
Revenue Court. RAJAH or SIVAGANGA V, VENKATAOHALAM 

- i Mad, 246 
Madras Hindu Religious Endowments Act (Il 

of 1927)—Charitable and Religious Trusts Act 

(XIV of 3920), s. 5—Power of District Judge to 

take action under Charitable and Religious Trusts 

Act is not taken away by Madras Hindu Religious 

Endowments Act—Refusal of Religious Endowments 

Board to take action under. former Act—Proceed- 

ings under latter Act—Legality of. f 

The Madras Hindu Religious Endowments:Act of 
1927 does not take away. the jurisdiction- of the 
District Judge to take’ action under the Charitable 
and Religious Trusts Act of 1920, in respect of 
a religious endowment. 

The fact that the Madras Hindu Religious Endow- 
ments Board had shown no inclination to exercise 
its powers under the Madras Hindu Religious 
Endowments Act, is a good reason for the District 
Judge for taking action under the Charitable and 
Religious Trusts Act. SRIELA SRI THIRUGNANA v. 
KANNUOHAMI PILLAI Mad. 1052 

ss. 9 (5), 84—‘Excepted temple’, definition 
of—Amendment of definition in 1930—Effect of 

—Temple declared ‘excepted’ before 1930— Subse- 

quent order reversing original order in view of 

amendment— Legality of. ar 

Under the Madras Hindu Religious Endowments 
Act, 1927, the Board can initiate a dispute by 
challenging the status of the temple and can 
decide the .question against the trustee who 
asserts that it js not a public temple or that 





. 
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it is an excepted temple as the case may be, 
There is equally a dispute if it is the trustee 
who agitates the question for the purpose of 
obtaining the Board's decision upon the status of 
the temple. 

As a ‘matter of construction it cannot be said 
that a temple which would be anexcepted temple 
within s. 9, cl. 5(a) of the old definition would 
be an excepted temple within the definition as 


amended in 1930 

Where a temple was declared by the Board 
to be an excepted temple in 1929 and this order 
became final under s. 84(2) as no steps were 
taken to set aside the order, but after the 
amendment of the Actin 1930, the Board recon- 
sidered the question in the light of the amended 
definition and beld thatthe temple was not an 
excepted temple: 

Held, that the Board had no jurisdiction to 
reverse itsown order which had become final 
merely because the legislature had subsequently 
altered the definition, and the second order was 
therefore, illegal  RAJAGOPALA CHETTIAR v. HINDU 
RELIGI0US ENDOWMENTS BOARD Mad. 386 
Madras Land Enhancement Act (ill of 1905), 

8.14—Eviction of tenant in proceedings under Act 

without notice to landlord—Sutt by landlord more 
than six months after knowledge of eviction—Main- 

tainabtlity —Scope of s. 14. . 

Where the Government, in certain proceedings 
which were taken under the Madras Land Encroach- 
ment Act, evicted the tenant who was in possession 
of a certain piece of land, and the landlord filed a 
suit to recover the land on the ground that it formed 
part of his estate, but the suit was filed more than 
three yearsafter the time when he first became 
aware of the tenant’s eviction : ` 

Held, that the suit was barred under the proviso 
to s 14 of the Madras Land Encroachment Act inas- 
much as the landlord was a person aggrieved by 
those proceedings. The mere fact that the landlord 
had not received notice of the proceedings would not 
take the suit from the purview ofs. 14. MAHARAJA OF 
PITHAPURAM v. SECRETARY oF STATE FOR INDIA IN 
CounoyL Mad. 707 
Madras Local Boards Act (XIV of 1920), ss. 

56 (4), 57—Application for reinstatement under 
s. 56 (4), whether bars application to Court under 
s. 57. 

The exercise by a person of the right under 
s. 5f (4) of the Madras Local Boards. Act, would 
not take away his right to apply to the Court 
under s. 57 of the said Act. The rights are con- 
current and not alternative. KULANDAVELU PILLAI, 
PRESIDENT, VEERAVANALLUR PANOHAYAT BOARD v. PATTA 
MUTHU MUDALIAR Mad. 261 (a) 
Madras Survey and Boundaries Act (IV of 

1897), s. 13—Order of Survey Officer, whether 

interrupts adverse possession—Suit by successful 

party for possession within 12 years of order— 

Maintainability. 

- Where certain plots which were in defendant's 
possession were in proceedings under the Survey 
and Boundaries Act, 1897, ordered to be surveyed as 
the plaintiff's lands in 1926 and the plaintiff sued for 
possession in 1929, but the suit was dismissed on the 
ground that the defendants had acquired title by 
adverse possession and the plaintiff had not proved 
possession within 12 years of the suit : $ 

Held, that the decision of the Survey Officer was 
not limjted to the correctness of the boundary but 
had the effect of interrupting the sunning of adverse 
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possession in favour of the defendants. The plain- 
tiff was not, therefore, bound to prove possession 
within 12 years of the suit independently of the 
order and was entitled to decree for possession. 
SEETHARAMARAJU V. KALIDINDI NARAYANARAJU HAK 
Mad, 462 
Malabar Law—Devaswams — Uralars—Delegation 
of management by whole body of uralars to some 
of them—Validity—Right of latter to sue. 

Where the uralars of a temple who were fifty 
in number entrusted the management of the temple 
to a committee of five uralars und a suit was 
instituted on behalf of the temple by the com- 
mittee; 

Held, that the principle that a trustee cannot delegate 
his trusteeship to a stranger did not apply to the 
case and the committes was entitled to sue on 
behalf of thetemple. MEPPALLI Raman v. URALARS & 
COMMITTEE MEMBERS OF TALIPARAMBA TRICHAMBARAN 

Mad. 632 


—— Joint family—Alienation by all the adult 
members of family — Presumption of necessity, 
whether rebuttable—Setting aside sale—Equities— 
Alienee's right to recover amount used for tarwa 
purposes, : 

The fact that a sale-deed is executed by all the 
adult members of a Malabar tarwad, raises a pre- 
sumption in favour of the propriety of the alienation. 
It is prima facie evidence of the transaction being 
for the benefit of thetarwad oor for meeting the 
prime necessities thereof, but it does not create an 
irrebuttable presumption and is not sufficient by 
itself to treat the alienation as binding on the 
tarwad, ignoring evidence to the contrary 

Where’.a sale-deed was executed by all the adult 
members of the tarwad and a portion of the- price 
paid by the alienee was utilised for tarwad pur- 
poses, but it was found that there was no necessity 
for the sale : 

Held, thaton the sale being set aside the members 
of the tarwad were bound to pay the alienee the 
amounts which had been utilised for tarwad pur- 
poses, and the amounts which he had paid to dis- 
charge prior incumbrances, MULLANKANDIYIL KRISHNAN 
v, KADUNGOT OHALIL Rama Maran Mad. 17 


Kanom — Condition empowering jenmi to 
re-enter after six years or on breach of conditions 
—Suit to enforce forfeiture before expiry of six 
years—Hxpiry of six years pending appeal— 
Power of Appellate Court to decree suit—Malabar 
Tenancy Act of 1930, s. J, proviso, effect of. 

The terms of a kanom deed, datedJune 14, 1924, 
permitted the jenmito re-enter on the 


certain conditions imposed on the kanomdar or 


without such breach after six years. In a suit by the ` 


jenmi the first Court held that there had been a 
breach of certain conditions and decreed forfeiture. 
On appeal, the District Judge without considering 
whether there had been a breach, upheld the deci- 
sion on the ground that as the six years’ term had 
expired onthe date of the appeal, the jenmi was 
entitled to re-enter without proving a breach of the 
conditions. In second appeal it was contended that 


the Appellate Court was wrong in decreeing the 


suit, inasmuch as if the plaintiff had waited till the 
six years’ period had expired, he would have been 
met with the proviso to s. 1 of the Malabar Tenancy 
Act, 1939, which gave the kanomdara right toa 
renewal : 

Held, that as a suit was not necessary .for re- 
entry andthe six years’ period of kanom expired in 
June 1930, 7. e., before the Act came into force, the 


breach of - 
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decree for possession made by the District Judge 
was not wrong. P. V. JANAKI v. KALLIANI AMMA 
Mad. 643 
Partition—Mode of division—Per capita or 
per stirpes—‘Tavazbi’, meaning of. 

Under the Marumakkatayam law the division of 
tarwad properties should be per capita and not 
per stirpes. The earlier decisions on the subject 
only lay down that those members who were minors 
at the time of a partition effected with the consent 
of all the adult members cannot, on attaining 
majority, claim to set aside the partition, merely 
on the ground that it was effected per capita or 
per stirpes without showing that they had been 
really prejudiced. 

A male member alone cannot constitute a tavazhi, 
A, a female governed by the Marumakkatayam law 
died leaving two daughters B and C and one son 
D. Theeldest daughter B hadthree daughters one of 
whom had five children, C's tavazhi consisted of six- 
teen members including herself. A’s sister's daughter 
died without issue andthe question arose whether 
her properties were divisible amongst A's descend- 
ants per capita or per stirpes: 

Held, that the division must be per capita, C's 
tavazhi being entitled to 16 shares, B's tavazhi to 
9 shares, and D one share, SREEDEVI NRITHIAR V. 
Prrovunni Narr Mad. 524 

Stanoms— Decree against Manager of 

Kovilagam — Execution against Kovilagam pro- 

perties—Kovilagam called by different names in 

different localities—Binding nature of decree. 

Where a decree was obtained in Travancore 
against a defendant who was described as “Udaya 
Varma Valia Raja Avergal, Marumakkathayam 
family, Manager of Nedumbroth Kovilagam” and it 
was sought to be executed against the properties of 
the Udayamangalath Methale Kovilagam in British 
India, andit appeared that the Kovilagam was 
the same, though it had two different names, one in 
British India and one in Travancore: 

Held, that as the defendant was sued as the 
manager of his Kovilagam, it must be presumed 
that he was sued in his representative capacity and 
the decree was binding on the Kovilagam and could 
be executed against the properties of the Udaya- 
mangalath Kovilagam in British India, Narayanan 
VISHNU NAMBUDIRI v, UDAYAVARMA Varra RAJA | 

. Mad. 765 
Married Women’s Property Act (III of 1874), ss. 

2, 6—Act, if applies to Parsis—Policy payable at 
age of 55 to insured or to wifeon death before age 
of 55 and before her death—Provision that failing 
her it is to go to his executors and assigns—S. 6, if 
ea Aa paka of policy by creditors of in- 
sured, 

The Married Women’s Property Act applies to Parsis. 

Under s. 6, Married Women’s Property Act, in order 
that there may be a valid trust, created for the 
purpose of the wife or the wife and children of the 
insured, the policy must be express on the face 
of it to be for the benefit of them and the policy 
shall not, so long as any of the objects of the trust 
remain, be subject to the control of the husband or 
of his creditors or form part of his estate. The 
trust should not be conditional upon some event 
happening, but must come into operation just when 
it is created by the policy being made payable to the 
wife or the wife and children, 

Where from the terms of the policy it appears that 
the sum payable under the policy was payable at 
death or at the age of fifty-five with profits to the 
insured, but in the event ofhis death before his wife it 
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was to goto the wife, and failing her, to the insured, 
his executors, administrators or assigns, the policy 
is for the benefit of tbe assured himself if he attains 
the age of fifty five In that case the policy would 
be payable tohim and would form part of his 
estate, and his wife would have no interest in it 
and the policy is liable to attacbment by his 
judgment-creditor, Drnsar HORMASII v. BAMANSHA 
JAMASJI Bom. 168 
Maxim, fatetur facinus qui judicium  fugitis, if 
applies in India. 

The old maxim “ fatetur 
fugitis” is not tobe applied in India EMPEROR v. 
Suar Gora Pat, 1021 
MInor—Guardian—Alienation by guardian in utter 

disregard of directions of Court's order of sanction 

—Alienees, if protected by sanction—Hindu Law 

—Joint family —Alienation. 

Where the property ofa minor is alienated by 
his guardian in contravention of the directions of 
the Court sanctioning the alienation, the alienation is 
not protected by the sanction. Hence when the guar- 
dian alienates the property in utter disregard of the 
directions contained in the order of the District 
Judge, the transferees cannot claim that they are 
protected by the sanction. As soon asthe sanction 
goes out, the case has to be decided like any other 
case between the Hindu minors who are members of 
a joint family and their creditors who have granted 
a loan totheir guardian, In order to establish the 
fact that the mortgage deed is. binding on the 
minors, the mortgagees have toshow that the loan 
was taken for family necessity and the amount so 
taken was paid in satisfaction of the loans due by 
the father of the minors Ram BHAJAN Kasopyan v. 
MATABAR RAM All, 503 
———-Guardian—Guardians and Wards Act (VIII 

of 1890), s. 29—Sanction given by Court to guardian 

to raise loan—Minors, when can avoid loan—Burden 
of proof—Shifting of onus. 

Where a proper sanction has been given by the 
District Judge toa guardian to raise a loan and he 
takes a loan and subsequently the minors come to 
Qourt to avoid that loan, then they must show that 
the loan is not binding upon them. Where the loan 
has been -taken with the sanction of the District 
Judge, the burden of proof shifts. In ordinary cases 


facinus ` qui judicium 


it is for the transferee to prove that a loan, taken by - 


a guardian of Hindu minors who constitute a 
joint family, was for the purpose of family necessity, 
But once the sanction is obtained, the burden of 
proof would shift and, if the minors come to 
avoid the transfer, then it will befor themto show that 
the transfer is not binding upon them. Ram BHAJAN 
KASODHAN v. MATBAR RAM i All. 503 
:——Major at time of suit—Written statement on 
the basis of agreement—Ratification—Estoppel. 

At the time an agreement was entered into a 
person was a minor but was a major at the time 
when a suit was instituted in respect of it and he 
pleaded in that suit that there had been a com- 
promise in a previous suitand the plaintif was bound 
by it. This objection prevailed and the suit was dis- 
missed. It was clear from his written statement that 
the compromise was deemed binding on him as well ; 

Held, that he should be held to have ratified the 
agreement and was estopped from denying its bind- 
ing character. SURTI v. BHAGWAN SINGH Lah. 263 

Minor plaintif —Non-appearance of guardian 

—Dismissal of suit for default—Restoration—Civil 

Procedure Code (Act V of 1908), O. FX, r. 9. 


lf there are minor plaintiffs and defendants who ` 


are represented, ae they must be, ‘by a next friend 


4 


` 


. minor plaintiffs, 


Vol. 152] 


Minor—coneld. 


and the nextfriend is absent, through whatever 
cause it may be, at the trial, then that fact alone is 
a sufficient reason for setting aside an ex parte 
decree passed against minor defendants or for setting 
aside an order of dismissal of the suit in the case of 
DONTHI VENKATARATNAM V. NAGAPPA 
Mad. 163 

——-—- Mother and guardian of minor executing 
bond in lieu of debt barred by time—Minor, if liable 

—Misrepresentation —Mother executing bond on mis- 

representation that debt was due from her late hus- 

band—Mother, if liable under bond—Contract Act 

(IX of 1872), s. 18. 

Where the plaintiff obtains a bond from a 
minor’s mother and guardian in lieu of a debt that 
was barred by time and the mother executes the 
bond in lieu of such debt, the minor is not bound 
by it. When the recitals contained in the bond 
show thatthe mother executed iton the misrepre- 
sentation thata debt was due from her latehusband, 
she also cannot be held liable on the bond. MEDI 
Lar v. Ram GoPAL Das Oudh 466 

Promissory note by guardian—Lender's duty 
to make enquiries, 

A person seeking to enforce against a minor a 
promissory note executed by the guardian must show 
that he made bona fide inquiries and honestly be- 
lieved that there was necessity for raising the loan 
for the minor’s purposes. VALLIAPPA COHETTIAR v. 
MARUDA PANDIAN PILLAI Mad. 299 

Promissory note—Misrepresentation as to 
age—Payee's right to recover the money—Estoppel 

—Fraud. 

No suit will lie for recovery of money paid to 
a minor on a promissory note executed by him on 
the ground that the minor obtained the money 
by a fraudulent misrepresentation as to age. There 
ig also no estoppel against the minor in such a 
case. PoTLURI RANGARAO v, SAIT OHOWGMAL 

Mad. 262 
Mortgage—Anamolous mortgage, Ser Transfer of 


Property Act, 1882, s. 98 494 
Construction—Test. 

The test is not how the mortgage is described 

but what itisin fact and inlaw .The mere fact 


that the word “ simple ” is used does not make the 

mortgage any the less a pure usufructuary mortgage 

if onthe proper construction that is so. KIRTI 

NARAYAN SINGH v SURENDRA Moman SINGH Pat. 897 

Prior and puisne mortgagees—Sale by each 
without impleading the other—Priority of pur- 
chasers—Criterion—Priority of sale—First sale 
effected pending suit by rival mortgagee—Validity 
of sale—Lis pendens. 

Where each of several simple mortgagees files a 
separate suit impleading the mortgagor alone and 
not the other mortgagees and in execution sales 
different persons become purchasers, the priority of 
the date of purchase gives priority of title to posses- 
sion. The fact that a particular mortgage was earlier 
in date orthat a particular suit was filed earlier is 
immaterial. 

The priority of title acquired by the first pur- 
chaser in such cases is not affected by the fact 
that the sale in which he had purchased was effected 
during the pendency of a suit’ by another mortgagee. 
The doctrine of lis pendens is not applicable to such 
a sale, PALAVALASA SURAMMA V. SAVIRIGANA SURAYYA 

Mad. 612 
Promise to pay on demand—Clause for 
giving three months’ notice before exercising power 
of sale—Limitation—Starting point—Property sold 
by prior morfgagee— Suit to proceed against 
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mortgagor personally — Limitation — Transfer of 

Property Act (IV of 1882), ss. 68 (a) and (b), 69, 

A mortgage bond under which the mortgage money 
was payable on demandcontained a further clause 
to the following effect: “ When you are in need of 
the principal amount if you give three months’ 
notice tous weagree to pay the aggregate sum of 
principal and interest remaining due within the 
time appointed by youand get back the document 
after due endorsements thereon. If we fail to do so, 
either you or your nominees will be entitled as under 
the section of the Transfer of Property Act to sell 
the propertyeither privately or by public auction.” 
A prior mortgagee sold the property leaving nothing 
‘for the second mortgagee to proceed against. The 
-second mortgagee thereupon instituted a suit against 
the mortgagor for recovering the amount personal- 


” Held, (i) that the three months’ notice mentioned 
in the clause above referred to related to the exer- 
cise of the power of sale and was not a condition 
-precedent ofthe accrual of the right to’ sue, and 
limitation began to run from the date of the execu- 
tion of the bond; 

(ia) that though for a suit under s. 68 (b) of the 
Transfer of Property Act, giving ofa notice to the 
mortgagor demanding other security is a condition 
precedent, as the plaintiff had not provided necessary 
evidence in support of his claim under a. 58 (b) but 
had based his claim on the personal covenantin the 
deed, the suit was barred by limitation. KAMALAMBAL 
v. M. PURUSHOTHAM NAIDU Mad. 437 
———— Provision for payment of interest annually— 

‘Whether gives separate cause of action for interest 

—Claim for interest for more than 12 years before 

date of suit—Limitation—Interest awarded at 

reduced rate, whether mere damages or part of mort- 

gage money—Contract Act (IX of 1872), s. 74. 

A mortgage bond executed in 1908, provided for 
payment of interest till the principal amount was 
paid, There was also a further provision in the 
document fixinga date for payment of interest 
annually. In a, suitinstituted in 1924, interest was 
claimed in respect of the years 1908 to 1912, and the 
defendants pleaded that the claim for interest for 
these years was barred by limitation inasmuch as 
independent suits for interest could have been brought 
for these years : 

Held, that ordinarily there is only a single cause 
of action for both principal and interest as from the 
date when the principal becomes payable, the provi- 
sion fixing an annual date for payment did not give 
an independent cause of action for interest at the 
end of each year and the claim for interest for 1908 
to 1912, was not therefore barred. 

Held, further that the fact that under s. 74 of the 
Contract Act the Court is given power to reduce the 
rate of interest fixed in a mortgage bond does not 
make the interest awarded at the reduced rate any 
the less a claim under the bond and the charge creat- 
ed by the bond will be available also for the interest 
so awarded. Vara SURAMA V., CHAKKA VENKAYYA 

Mad. 617 
—__—_—Usufructuary mortgage guaranteeing profits— 

Deficiency in profits—Decree obtained before 

termination of mortgage — Validity of decree. 

Where under a usufructuary mortgage profits of 
the mortgaged property are guaranteed and the 
mortgagee obtains a decree for deficiency of profits 
before the termination of the mortgage, even grant- 
ing that the deficiency in profits was recoverable at 
the termination of the mortgage, it is even then 
a debt payable by the mortgagors and the decree 
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passed in the suit cannot be disregarded as invalid. 
Sueo DarsHAN SINGH v. MAHESHUR DAYAL Oudh 839 
Muhammadan LaW-Asarai Sherifi—Woman's 

right to succeed. P 

A woman is not as such disqualified from holding 
the office of Asarat Sheriff. ABDUL HAMID SAHIB v, 
SYEDUNNISA BIBI : Mad, 630 (a) 

.. Hiba-bil-ewaz. Sze Transfer of Property 

Act, 1882, s. 54 422 

Marrlage—Dower—Conitract of sale, 

Under Muhammadan Law, marriage isa civil con- 
tract "and is like a contract of sale. Sale is a trans- 
fer of property fora price. In the contract of mar- 
riage the wife isthe property and the doweris the 
price. SABURANNRSSA V. SABDU SHEIKH Cal, 422 
—____—Mutawalll—Alienation by—No legal neces- 

sity—Effect of. . 

The position of mutawalli of a mosque is not that 
of a trustee in the sense of the English Law; 
any alienation effected by him cannot enure beyond 
his lifetime or the termination of his officeas a 
mutawalli and therefore no question of limita- 
tion can arise. An alienee may remain in possession 
for a number of years but on the death of the muta- 
walli who had alienated in his favour, his alienation 
comes toen end untiland unless it is proved to 
have been effected forthe legal necessity of the 
mosque. ` AHMAD SHAH MUBARAK SHAH v. ATTA Kuan 
: : Pesh, 323 
Waqf—Persons competent to create wadi, 

A person who is not owner of any particular prop- 
erty cannot make a wagf of it. Emsan Baa v. RAHMAT 
ALI Oudh 798 
< Person in charge of mosque claiming 

property.as his private estate—If removable. 

In Muhammadan Law there cannot be any private 
mosque. When once a place is dedicated to a 
mosque, it becomes public property; it is property 
of God in fact. Therefore, the person in charge of 
such a mosque, is removable under 8. #2, Oivil 
Procedure Code, if he claims the property as his 
private estate. AHMAD SHAH MUBARAK SHAH v. ATTA 
Kaan - Pesh. 323 


cemetery—Person without 
right constructing house on a portion—House, if 
can be allowed to stand 

Where a house has been built by a person with 
no right to do so on a portion of a public cemetery, the 
house cannot be allowed to remain there even if the 
cemetery ïs closed for use as such by the Municipality 
as it is quite within the range of possibility that 
the cemetery may at some future time be again 
used for purposesof burial, and a construction 
which is in itsinception illegal cannot be allowed 
to remain standing in contravention of the original 
purposes of the wagf. EHSAN Bra v. RAHMAT ALI 

Oudh 798 

Nattukottal Chettles—Oustom—‘Maral’ deposit of 
money in husband’s name on marriage, whether 
enures for wife and children, See Qivil Procedure 

Code, 1908, s 47 293 
Negotlable Instruments—Name of person or firm 

to be charged to be clearly stated on face or back 

of instrument—Nature of disclosure of principal's 
name necessary. 

The name of a person or firm to be charged upon a 
negotiable instrument must be clearly stated on the 
face or back of the instrument so that the res- 
ponsibility is made plain and can_ be instantly 
recognised as the document passes from hand to 
hand. What is necessary in such cases is not merely 
that the principal’s name should be disclosed ‘in 
some way’ but it must be disclosed in such a way 
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that on any fair interpretation of the instrument 
his name is the real name of the person liable 
upon the bill. PuNnJAB UNITED BANK, LTD. v. MUHAM- 
MAD HUSSAIN Lah. 626 
Promissory note—Notice of dishonour— 

Endorsee not liable if notice of dishonour is not, 

given. 

In the absence of notice of dishonour the endorses 
of a promissory note is not liable unless a special 
contract to the contrary is proved. KAILASAM PILLAI 
v. OHTDAMBARAM PILLAI Mad. 129 


Negotiable Instruments Act (XXVI of 1881), s. 5. 
Sze Hundis 609 F. 

——— 5, 7—‘Drawer’, definition of, if exhaustive 
—Maker of promissory note, if can be called a 
drawer—Presentment, tf necessary, 
The definition of ‘drawer’ in s 7; 





Negotiable 


Instruments Act, isnot exhaustive and the makerofa . 


promissory note can also becalleda drawer. Oon- 
sequently no presentment is necessary in such a 
ease. Surv Nats v. BISHAMBAR Das Lah. 1006 


————$. 20— Scope of. 
Section 20, Negotiable Instruments Act, will not 


entitle the holder of the promissory note to write . 


above the signatures on the reverse of the 
promissory notea statement of the payment of the 
interest. Section 20 does not go so far as that. It only 
refers to a person signing and delivering to another 
‘a paper stamped in accordance with the law relating 
to negotiable instruments then in force in British 
India, and either wholly blank or having 
written thereon an incomplete negotiable instru- 
ment. TALOK THEINGAN Vv. SEYUGAN OHETTYAR 
Rang, 501 
S. 78— Promissory notein favour of one 
partner —Another partner, if can sue on it. 

Since a holder ofa promissory note is the only 
man who can give a valid discharge within the 
meaning of s. 78, Negotiable Instruments Act, one 
partner cannot sue on & promissory note executed 
in favour of another partner. K.S. V. OHETTYAR v. 
Masoo aoe Rang. 410 
———-— S, 118— Presumption under, 

The ordinary rule is thatevery negotiable instru- 
ment is to be presumed to be for consideration and 
the burden of proof rests on the defendant admitting 
execution to prove that it was not for consideration, 
but in'a case where the parties went to trial on the 
question of want of consideration and the'trial ‘Court 
‘who had heard the evidence and noted the demean- 
our of the witnesses formed an opinion against the 
plaintiff, the question as to any presumption of con- 
sideration passing under the instrument does not 
LATAFAT HUSSAIN v. ONKAR MAL Oudh 1042 


s, 118 (a)—Promissory note—Presumption of 
consideration—Neither party giving true version— 
Effect —Payee’s -right to question consideration for 
endorsement. 

In a suit by an endorsee ofa promissory note the 
executant of the note is not entitled to go into the 
question of consideration as between the payee and 
-the endorser and even if the endorsee had been a mere 
assignee for collection, the defendant could not resist 
his claim on the ground that there was no conside- 
ration for the assignment 

Under s. 118 (a) of the Negotiable Instruments Act, 
if a note is genuine thereis a presumption that there 
has been consideration and the burden is heavily on 
the person who denies consideration to show how 
and why there was no consideration. A suit by an 
endorsee cannot, therefore, be dismissed merely be- 
cause neither party has given the true version on the 
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question of consideration. KADIR MOIDEEN  ROowTHER 
V. ASIARU | Mad. 641 
North-West Frontier Province Law and Justice 
Regulation (vil of 1901), $s. 27—Custom— 
Awans of Peshawar District — Succession after 
woman's husband's heirs—Custom, if any— 
Muhammadan Law, applicability of, in such cases 
—First cousin of such woman, if can pre-empt— 
North-West Frontier Province Pre-emption Act, 
8. 16 (a)—Custom (Punjab). i 
The plain reading of s. 27 North-West Frontier Pro- 
vince Law and Justice Regulation means that custom 
is not a complete substitute for Muhammadan Law and 
that where there is no particular custom applicable, 
then the parties are governed by the principles of 
Muhammadan Law. As there is no custom as to 
who shall succeed in the case of Awans, Peshawar 
District, to a woman's property after the husband's 
heirs, the persons who are heirs under Muhammadan 
Law would certainly succeed. Therefore, a first 
cousin of such woman can succeed to property after 
her death, and as such,is entitled to a right of pre- 
emption under North-West Frontier Province Pre- 
emption Act, s. 16 (a; MULLIK SULEMAN V. AKBAR 
KHAN Pesh 261 (b) 
North-West Frontier Province Pre-emptlon Act, 
S.16 (a). Sze North-West Frontier Province Law 


and Justice Regulation, 1901, s 27 261 (b) 
Oudh Courts Act (IV of 1925), s. 31. SEs 
Succession Act, 1925, s. 265 876 


Oudh Rent Act (XXII of 1886),8. 145. Sr? 
Limitation Act, 1908, Sch 1, Art, 162 457 

——— 8. 145 —Scope of —Amendment of application 
for execution—When can be granted. 

Under s. 145, Oudh Rent Act, a process of exe- 
cution shall not be issued on a decree under 
the Act, when the application for the issue of the 
process is made after the lapse of three years 
from the date of the decree unless the decree is 
for a sum exceeding Rs, 500. Amendment of execu- 
tion application cannot be allowed where it appears 
that if the amendment desired by the decree- 
holder be allowed, a fresh process will have to be 
issued for the attachment of the trees of 
certain plots, which cannot be allowed under 
s. 145, when the amount of the decree is below Rs, 500. 
LALJI SINGE v. CHHOTKAU Oudh 322 


Pardanashin lady—Deed, execution by—Free and 
intelligent act. 

When a party wants to relyon a deed executed 
by a pardanashin lady, he must prove that the exe- 
cution of the deed was the free and intelligent act, 
of the lady, RUDRA PARTAB NARAIN SINGH v. GAJRAJ 
Kuar f Oudh 977 
: Ward illiterate pardanashin lady —Guardian 

alleging that he handed over property to her and 

got receipt under her thumb-impression—Burden of 
roof. 

Ta AA case of deeds and powers executed by a 
pardanashin lady it is required that those who rely 
on them should satisfy the Court that they had at 
the time of the execution been explained to and un- 

. derstood by the executant. It is the duty of every 

Court to see that defenceless and helpless parda- 

nashin ladies should get the same amount of pro- 

tection as is extended tothe weak and the infirm. 

This principle applies where a guardian sets up a 

case that on attaining majority the properties were 

made over to the ward, a pardanashin and illiterate 
lady who gave a receipt under her thumb-impres- 

- gion, HBERALAL OBAKRABARTY V. MansHA Moyr DEBI 
“e | Cal. 1073 
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Part performance—Doctrine of, if can nullify 
statutory requirements, 

An equitable doctrine like part performance ean ot 
operate soasto nullify the statutory requiremen of 
a registered instrument Muxreswak TRIGUNAI 7. 
BARAKAR Coa Co., LTD. Pat 498 
Partition sult—Hzecution of final decree—Party 

not getting actual possession—F'resh delivery of pos- 

session ordered —Legality of the order. 

After making delivery of possession in execution 
of a final decree for partition, a party did not get 
the actual possession of his share and the Oourt, 
therefore, ordered a fresh delivery of possession; 

Held, that the Court acted within jurisdiction. 
ABDUL HAMID v. PROKASH CHANDRA NANDI Cal, 764 
Patents and Designs Act(ll of 1911), s. 17— 

Applicability of Civil Procedure Code to proceedings 

before Controller of Patents. 

The Oode of Civil Procedure is not applicable to 
proceedings before the Controller of Patents The 
principles underlying the Oode,inso far as they are 
principles of natural justice, must of course be ob- 
served by him, as they must be observed by all 
authorities exercising judicial or quasi-judicial 
functions, Inre NATIONAL OARBON Co., INCORPORATED 

Cal. 914 
—— sS. 17—Controller, if a Court. 

The Oontroller of Patents is not technically a Oourt 
or a tribunal exercising judicial functions in the 
legal acceptation of the term, but so far ashe has a 
duty imposed upon him to hear and determine ob- 
jections to applications for leave to amend, there isa 
fair analogy between his position and the position of 
a Oourt. Consequently a writ of prohibition can be 
issued on him. In re NATIONAL OARBON Oo. 
INCORPORATED Cal, 914 
s. 17 (9)—S 17 .9)—Suit, when terminates, 

A suit, for the purposes of sub-s. (9), terminates the 
moment the Court pronounces its judicial decision, 
and cannot thereafter be said to be pending. Pending 
appeals against decreesin suits for infringement of 
patents are excluded from the purview of s. 17, sub- 
8. (9). In re NATIONAL CARBON Co. INCORPORATED 

Cal, 914 

Penal Code (Act XLV of 1860), s. 34—Assault 

by more persons than one in furtherance of common 

intention—Death following—All persons, if res- 
ponsible for death, - ee 

When more persons than one assault another, the 
result of which is the death of the latter, it is not 
necessary to prove which particular wound was 
caused by which particular accused and who inflicted 
the fatal wound Such evidence in most cases will 
not be available. Section 44, Penal Code, has been 
enacted to prevent miscarriage of justice in such 
cases and all are responsible for the death which 
follows if it was caused in furtherance of their 
common intention. MAHABIR SINGH v, EMPEROR 

Pat. 591 

—— ss. 34, 149, 304—Charge under s. 304 

read with s.149—Conviction under s. 304 read 
with s. 34—Legality of conviction. 

Where certain persons were charged unders 304, 
Penal Code, read with s. 119 ofthe Code but were 
convicted under s. 304 read with s. 34 of the 
Oode : 

Held, that the conviction was not illegal and was 
not liable to be set aside as no prejudice had been 
caused to the accused Inre Rama Boyan Mad, 554 
ss 34, 302—‘Transaction’, meaning of— 
Offences, when can be said to be committed in the 
course of same transaction—Tests for determination 
— Separate trials not conducted — Irregularity, 
when can be condoned—Criminal Procedure. Code 
(Act V of 1898), ss. 537, 539-B, 293, 268—Case tried 
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with aid of assessors—Local inspection by Judge 

alone— Whether legal—Inspection report utilised by 

Sessions Judge—Must be excluded from considera- 

tion. 

The word ‘transaction’ in s. 34, Penal Code, is not 
to be interpreted in any special or artificial or con- 
ventional or technical sense, but as it is ordinarily 
understood by men of education and common sense. 
The usual tests applied to decide whether different 
acts are parts of the same transaction are proximity 
of time, unity of place, community of purpose or 
design and continuity of action It is not possible to 
enunciate any comprehensive formula of universal 
applicability for the purpose of determining whe- 
ther two or more acts constitute the same transac- 
tion, but circumstances which bear on the determina- 
tion of the question in any individual case can be 
indicated by saying that proximity of time, unity or 
proximity of place, continuity of action and 
munity of purpose or design are the 
criteria for deciding whether certain acts form parts 
of the same transaction or not. The real and sub- 
stantial test for determination whether several 
offences are soconnected together as to form one 
transaction is to see upon whether they are related 
together in point of purpose, or as cause and effect, 
or as principal and subsidiary acts so as to constitute 
one continuous action. Where A is murdered and 
left for dead by the assailants and thereafter they 
go and.commit a fresh act of murder of his brother 
Bin another place, although a common identity 
of purpose may be said to run through both the 
transactions, the murder of A is a transaction com- 
plete in itself and does not need the murder of B to 
complete it. In such circumstances two separate 
trials are proper. But when there has been no 
failure of justice and the accused have not been 
prejudiced in their defence on the merits, the ir- 
regularity, in the circumstances, may be condoned 
under s, 537, Oriminal Procedure Code. 

In a case tried with the aid of assessors the asses- 
.Bors form an integral part of the Court and any 
proceedings taken by the Judge in the absence of the 
jurors or assessors are necessarily void and illegal. 
Where the Judge alone inspects the spot under 
8, 539-B, the inspection note must be ruled out and 
when it has been utilised by the Sessions Judge, all 
reference to it must be excluded from consideration, 
Ras BAHADUR vV, EMPEROR Oudh 103 


S. 86—Murder—Intent to commit crime— 


com- 
principal 


Presumption that every man intends natural 
‘consequences of his acts — When 


V _ rebutted— 
Drunkenness, when an extenuating circumstance. 


It cannot be laid down that in no case of acon. 
viction for murder can voluntary drunkenness amount 
to an extenuating circumstance justifying the Court 
in refraining from passing the capital sentence, and 
-each such case -must be treated on its merits accord- 
ing to the proved facts. Drunkenness falling short 
of a proved incapacity to form the necessary intent 
may be taken into consideration as an extenuating 
circumstance in inflicting the sentence Nea SBIN 
GALE v. EMPEROR Rang. 1054 

s 86 — Passion to kill roused by voluntary 
drunkenness—M urder—Offence 
The passions of the accused were inflamed by 
strong intoxicating liquor, and under the influence 
of drink he set outto do injury to his supposed enemy. 

On the way he met the deceased, who opposed his 
., purpose, and in his drunken state he resented the 

deceased's interference, He threatened the deceas- 

ed andthe latter retreated and left the way clear 
or the accused to proceed on his avowed purpose, 
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Instead-of doing so, the faecused deliberately fol- 
lowed after the deceased and killed him, defenceless 
as he was, in the most brutal manner. 

Held, that the accused must be imputed the same 
knowledge as he would have had,‘had he been sober, 
and had this crime been committed by a sober man 
it-would have been considered a senseless, cold- 
blooded act which could only have been committed by 
aman of depraved nature, By his action in follow- 
ing after the deceased and killing bim the accused 
placed himself outside the pale of judicial mercy 
and his act amounted to murder and there were no 
extenuating circumstances Nea SEIN GALE v. EMFEROR 

$ Rang. 1054 
8. 86—Voluntary drunkenness— Evidence of, 
when to be considered. í ; 

In cases of voluntary drunkenness an intoxicated 
person shall be dealt with as if he hadthe same 
knowledge as he would have had if he had been 
sober, but that evidence of drunkenness which rend- 
ers the accused incapable of forming the specific 
intention-necessary to constitute the crime with 
which he is charged ought to be taken into con- 
sideration in order to determine whether he had that 
intention, and in such cases, the question of intention 





must be-determined in each individual -case ac- 
cording to the actual facts proved in accordance 
with accepted principles. Also evidence of 


drunkenness falling short of a proved incapacity in 
the accused to form the intention necessary to con- 
stitute the crime does not rebut the presumption that 
a man intends the natural consequences of his 
acts. Nea SEIN GALE v EMPEROR Rang. 1054 
ss. 99,186—Illegal warrant—Resistance to 

Process-server—Accused exceeding limits of private 

defence—Legality of conviction. i 

Where it was found that the warrant which had 
been issued andin executing which the complainant 
was resisted by the accused, was ilegal but the 
accused was convicted under s.1t6, Penal Code, on 
the ground that he was not entitled to the benefit 
of the right of private defencein view of the limita- 
tion placed thereon by s. 99 of the Penal.Code : 

Held, that asthe warrant was illegal, and an 
essential ingredient of the offence punishable under 
s. 186 was, therefore wanting, the question of private 





‘defence did not arise and the, sores was 
i ; URYANARAYANA v. THOTA SIMHADRI 
illegal. T HITHI S BADE. 





8. 108— Abetment of abetment of offence, if 
‘punishable. f ; 
Abetment ofan abetment ofan offence is punish- 
able under the Penal Code. GHAZI Kuan v. EMPEROR 
Pesh, 890 
S.120-B—Necessity of sanction of District 
Magistrate under s. 196-A, Criminal Procedure Code 
—Court complaining under s. 416, Criminal Pro- 
cedure Codeand not contemplating offence under 
8. 120-B, Penal Code—Person, if can be convicted 
under s. 120-B, Penal Code—Criminal Procedure 
Code (Act V of 1898), ss. 476, 309. | i 
The fact that s. 196-A, has been inserted in the 
‘Code of Oriminal Procedure shows that the legisla- 
ture is anxious that prosecutions under s, 120-B, Penal 
‘Oode, should not be started indiscriminately. It would, 
therefore, be violating the spirit underlying s.196-A 
if a person were allowed to be convicted of an 
offence under s, 120-B even though his prosecution 
under that section is neither sanctioned by the 
District Magistrate nor was within the contemplation 
of the officer making the complaint under 8. 476, 
Oriminal Proceaure Code. BHIKHARI SINGH yee 
e at, 
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S. 120-B— Prosecution’s duty to prove 
conspiracy — Groups of persons in constant 
communication—Single activity —Duty.0f defence to 
give satisfactory explanation. 

The. burden is upon the prosecution to prove 
a case of conspiracy but where groups of 
persons are found in constant communication- 
and. each group appears tohave a single form of 
activity: which is characteristic of the group com- 
munications- between the two must receive the in- 
terpretation what the common objective of the two 
groups is the subject thereof unless a satisfactory 
explanation is offered. BHABESH OHANDRA v., EMPEROR 

Pat. 285 
8.142—Unlawful.assembly—Common object 

—Necessity of clear finding—Charge. 

Before a conviction can properly be maintained for 
the offence of rioting, it is necessary that there should 
bea clear finding as to the common object of the 
unlawful assembly and also the common object 
so found shonld have been stated in the charge in 





order that the accused‘persons might have an op- 
portunity of meeting it. ALLAHRAKHIO v EMPEROR 
Sind 1061 





- 8: 147—Injuries. on persons of rioters— 
Evidentiary value of. 
Injuries on the body of persons is a sure guide 
that they took part in the riot. SapHo v. EMPEROR 
All.108 
88.147, 149, 304—Finding that more than 
five persons took part in riot—Conviction of less 
than five persons, if illegal—Death ensuing in riot 
—Liability of rioters under ss 304/149, 
If the finding of the Sessions Judge is that more 





than five persons on each side took part in the riot, . 


the mere fact thaton the evidence he is not able 
fo convict five persons would not result in the 
acquittal of the convicted persons also under's. 147, 
Penal. Code, And if the accused can be convicted 
under s, 147, Penal Code, they can also be convicted 
under s 304 read with s: 149, where one man died 
on either. side unless anyone of them can show that 
he had not.the common object of the assembly in 
prosecution of which death took place. .SapHo v. 
EMPEROR. All, 108 
———S:149. See Penal Code, 1860, s, 34 554 
-——s8. 177—Furnishing false information to 

public oficer when not legally bound to furnish it— 

Offence, if committed—F'iling of false return as to 

income without being served with notice—Whether 

guilty—Income Tax Act (XI of 1922), s, 22 (2). 

A person who furnishes false information to a 
public servant, when:he is not legally bound to 
furnish the information, cannot be- convicted. of an 
offence under s. 177, Penal Code. Consequently, 
when a person who is not served with a notice under 
s. 22 (2), Income Tax Act, files a false return, he 
cannot beconvicted under s 177. Harr  OHAND v. 
EMPEROR: Lah. 682 
s. 186. See Penal:Oode, 1860, s. 99. 481 
S 193—Prosecution.under, when inadvisable. 

It is inadvisable to prosecute under s. 193,,Penal 
Oode, if a witness reverts to the truth in the course 
of atrial, more especially when the witness was not 
a willing witness'or’ the previous statement was 
given under circumstances indicating. that pressure 
might. have been used, JANI Vv, Emperor Sind 254 
S,201—Accused not proved to be murderer 

— Conviction under s; 201, if legal—(Obiter)— 

Causing evidence of suicide to disappear, if punish- 

able under s 201, Penal Code. 

A murderer cannot’ be charged- under s. 201, 
Penal:Uode,. with. casing evidence to: disappear by 
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concealing the corpse. But where it is held: that 
the offender has not committed’ the murder, he 
3an be punished for the offence which it is proved 
he has committed, viz, that of concealing the corpse, 

Obiter.—No conviction under s. 201 can: be- had 
against an accused person who has done nothing 
more than to cause to disappear the evidence of 
suicide, FATEH MUHAMMAD v. EMPEROR Sind 376 
S 201 —Causing disappearance of evidence 

of murder—Gist of offence. 

When a person was convicted under s, 201, 
Penal Oode, but the only facts proved against him- 
were that he caught hold of the tuft’ of the 
deceased when another person stabbed him and 
that he took part in tying the: deceased with a 
rope and dragging him along for some distance: 

Held, that the essential ingredient of an offence 
under s. 201 being causing the disappearance of 
evidence of commission of an offence. with a view 
to screen the offender, the acts proved were not 
sufficient for a conviction under s 201. In re 
PERIASWAMI THEVAN Mad. 696 (b) 
ss, 209, 499-Complaint of defamation. 

in respect of Civil Court proceedings—Court's duty 

to see that provisions of s. 209, Penal Code, are 
not evaded : 

As a general rule it is undesirable that people 
should be hampered in their access to the Qourts- 
and in getting justice by the fear that if they are. 
unsuccessful they may be prosecuted for defamation 
and therefore all Courts should be careful when a 
complaint of defamation is filed in respect of pro- 
ceedings ina Civil Court to see whether the provi- 
sions of s. 209, Penal Oode and Oriminal Procedure 
Code generally have not been evaded. GHANsSHAMDAS 
GIANOHAND v NENUMAL Sind 346 
s 211. See Criminal Procedure Code, 1898, 
s. 195 (1) (b) 84710)” 
S. 279—Accused taking all care to avoid 

occurrence of accident— Complainant mostly 

responsible for same —Accused, if guilty, 

The appellant was on the wrong side of the road, 
He drove his car slowly and when he saw the complain- 
ant's car come from the opposite direction he put 
his hand up togivethe signal that he was going 
to.turn, The complainant was driving his car. at an 
exceesive speed but in spite ofall this, the accident 
occurred This accident would not'have occurred 
if the complainant had not been driving his‘car at 
an excessive speed : 

Held, that the accused was not guilty of negligence, 
F, G. Rozson v. EMPEROR Rang 699 
S. 279—Negligence, when gross and culpable, 

Oriminal negligence is the gross and-culpable 
neglect or failure to exercise that reasonable and 
proper care to guard against injury either to the 
public generally or to an individual in particular 
which, having regard to all the circumstances: out 
of which the charge has arisen, it was the im- 
perative duty of the accused person to-have adopt- 
ed. F Q. Rosson v, EMPEROR Rang 699- 
-——s. 294-A—Lottery, what constitutes—Actual 

physical drawing, if essential, | ; 

A lottery: isa scheme for distributing prizes: by 
lot or chance. In its simplest form the adventurers 
contribute to a fund which they agree among them- 
selves shall be unequally divided upon the happen- 
ing of an agreed event. But itis mot essential that 
the fund out of which the prizesare provided should 
consist only ofsumscontributed by the adventurers, 
Nor does the fact that every adventurer in any event 
obtains some or even full value-for his subscription 
prevent ths scheme from being a lottery, Where: 
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therefore. in a scheme every person who purchases 
a ticket at the entrance of a show by so doing ‘con- 
tributes to the common fund from which the prizes 
are taken and every purchaser of a ticket stands an 
equal chance to draw back from hundred times as 
much as he had put in, the scheme comes within the 
meaning of ‘lottery.’ 

In the offence provided for under s. 294-A of 
the Code the actual drawing isan essential in- 
gredient. The word ‘drawing’ is used in this 
section in its physical sense and when the section 
was enacted in 1870, it seems probable that the 
only form of lottery envisaged by tbe Legislature 
was a lottery runon the usual lines in which the 
winning numbers are actually drawn out of an urn, 
box or other receptacle. O. D. HARDER v. EMPEROR 

Mi Sind 911 
————-5s, 299, 300—Culpable homicide, when 
amounts to murder. 

Section 299, Penal Code, clearly defines “the offence of 
culpable homicide.” Oulpable homicide may not 
amount to murder; (a) where though the evidence is 
sufficient to constitute murder, one or more of the ex- 
ceptions tos. 300, Penal Code, apply, or (b) where the 
degree of mens rea specified under s. 299, Penal Code, 
is present but not the special degrees referred to by 
s. 300, Penal Code MAHOMED Hasan v. EMPEROR 

Sind 271 
——— SS. 299, 300-Scope—Degrees of intention 
—Distinction. 
“The provisions relating to murder and culpable 
homicide are probably the most complicated in the 
Penal Code and are so technical as frequently to lead 
to confusion. Not only does the Code draw a distinc- 
tion between intention and knowledge but fine dis- 
tinctions are‘drawn between the degrees of intention 
to inflict, bodily injury. MAHOMED Hasan v. EMPEROR 


, Sind 271 
—s, 302. 

Ser Oriminal trial 1032 

Sze Penal Code, 1860, s. 34 103 


S 302—Causing of several wounds on head 
and neck with sharp cutting weapon—Intention to 
cause death—Murder. 

Causing ofseveral wounds on the head and neck 
with sharp cutting weapon should be presumed to be 
done with intention of causing death. The crime in 
such cases is, murder. BuoJo v. Empzror Sind 1032 
——— S. 302—Conviction must be based on evidence 

and not because Judge is morally convinced of 

accused's guilt- Benefit of doubt. 

A conviction under s, 302, Penal Code, should not 
be made, when the Court is morally convinced of 
the guilt of the accused but only when there is good 
and sufficient evidence to support such conviction. 
And the responsibility for a conviction (or acquittal) 
must rest principally upon the Sessions Judge, be- 
cause he has the advantage of seeing and hearing the 
witnesses face to face; whereas the High Court has 
perforce to be content with seeing the Judge's record 
only. If the Sessions Judge feels qualms about the 
case, he should give the accused the benefit of doubt 
and acquit him. EMPEROR v, Sonika Munpa Pat. 832 
S. 302— Corpse of murdered person not found 
—Circumstaniial evidence for conviction under 

8. 302, nature of. 

The mere fact that the body of the murdered per- 
son has not been found is not a ground for refusing to 
convict an accused person of murder, but when 
the body of the person said to have been murdered 
is not forthcoming, the strongest possible evidence 
as to the fact of the murder should be insisted on 
before the accused ig convicted. FATEH MUHAMMAD V. 


EMPEROR sind 376 





INDIAN CASES. 


[1934 


nal Gode—contd. 


s. 302— Criminals assaulting and killing 
public oficers—Murder, offence of, if committed. 
Criminals who assault and kill officers of the law 

who interfere with them inthe commission ofa 

felony are guilty of murder. BALAI BAURI v. EMPEROR 
Pat. 636 

s. 302—Deceased paramour of accused 
persisting in carrying on illicit intimacy—-Accused ` 
getting disgusted with accused—Poisoning—Sentence - 

— Extreme penalty should not be exacted—Confession' 

must be taken into account asa whole—Criminal 

trial. 

The deceased was the paramour of the accused 
and she got disgusted with her paramour ashe 
would not allow her to diecontinue sexual inter- 
course with himin spite of the fact that she was 
suffering from some female complaint. Her husband, 
too, coming to know of the liaison began to maltreat 
her. She tried to get the landlord of the deceased to 
turn him out of the village. Failing to achieve this 
object she decided to get rid of him by poisoning. 
She was tried, convicted and sentenced to 
death : 

Held, that this was nota ft case 
extreme penalty permissible under the h 
be exacted and that the sentence of death might 
commuted to one of transportation for life. 

A confession must be taken into account as a 
whole, PATHANI v. EMPEROR Lah. 1077 
s 302—Injury with axe on head—Clean-cut 

fracture of skull— Accused, if guilty of murder. 

Where the wound on the head of the deceased 
js inflicted with an axe on the right side of the top of 
the head and there is a clean-cut fracture of the 
skull along the whole length of the wound nearly 
2 inches and penetrating to the depth of about 2 inches 
right into the brain, the accused is guilty of murder, 
BALAI BAURI v. EMPEROR Pat. 636 
——— s. 304. See Penal Code, 1860, s. 24 554 

s 304—Culpable homicide not amounting to 
murder— Crime  unpremeditated — Skewer for 
breaking ice, picked up and plunged into stomach 
of victim in heat of passion- Offence committed. 

The deceased was instrumental in raidingja 
house, where the accused and some others were 
gambling. The raid, however, was unsuccessful. 
Some ‘days afterwards, the deceased and the 
accused met in a hotel where an altercation 
started, the accused saying that if the deceased 
took steps to have him captured again, he would 
kill him outright. The deceased got up and said 
that he could not kill him and he could try whether 
he could. Thereupon the accused who had picked 
up a long skewer-like instrument for breaking ice 
in his hand, thrust it into the stomach of the 
deceased and the deceased died of those wounds : 

Held, the crime was unpremeditated, that there 
was a sudden altercation and fight and that the 
accused picked up a skewer for breaking ice in the 
heat of passion and plunged it into the stomach 
of his victim. It was not a weapon which he was 
carrying himself and everything pointed to the 
suddenness of the fight. Consequently the offence 
he committed was culpable homicide not amounting to 
murder punishable under the first part of s, 304 
Penal Code. ABDUL MAJID v. EMPEROR Lah. 860 

s. 342. Suz Oriminal Procedure Code, 1898, 

8.197 : 366 
s. 344. Sze Criminal trial 973 
s 349—“Force”, meaning of. Sre Criminal 

Procedure Code, 1898, s. 522 162 
———- §, 362—“To induce,” meaning of. 

“To jnduce” meang “to lead {nto,” if connotes a 





in which the 
law should 
be 
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leading of the woman in some direction in which she 

would not otherwise have gone. There must be a 

change of mind caused by an external pressure of 

some kind. ALLAHBAKHIOv. EMPEROR Sind 1061 

————s 363—Forcible compulsion—Prosecution's 
duty to prove. 

The charge of abduction would involve the Crown 
in the necessity of proving a forcible compulsion, 
ALLAHRAKHIO v EMPEROR Sind 1061 

ss. 366, 366-A. Suz Criminal trial 973 


—s. 368—Accused not aware ef the first 
information report—Duty of prosecution to place it 
before Court Application under s 428, Criminal 
Procedure Code, to Sessions Judge for production 
of it and for taking additional evidence —If to be 
granted —Criminal Procedure Code (Act V of 
1898), s. 428. 

It is the duty of the prosecution in a case under 
a. 368, Penal Code, to place the first information 
report before the Gourt and if the prosecution does 
not do so and as the accused does not cometo know 
of this report at an earlier stage, it is necessary 
in the interests of justice, that on application under 
s. 428, Criminal Procedure Oode, made to the 
Sessions Judge, additional evidence should be taken 
by him. Sarnam SINGH v EMPEROR All. 550 
-§. 368—Offence under, if triable by Sessions 

exclusively. 

Neither on the wording of s 368, Penal Code, nor 
on the policy of the legislature can it be argued that 
an offence under s. 368, Penal Code, should be tried 
exclusively bya Court of Session when the girl 
was wrongfully confined or concealed for the pur- 
poseof forcing her to illicit intercourse. SARNAM 
SINGH v. EMPEROR All. 550 
ss. 372,373, 376. See Criminal trial 

973 

- s.379 Sep Criminal Procedure Code, 1898, 
s. 237 1036 (b) 

—— s, 379—Theft committed openly—Presump- 
tion—Servants cutting trees inspite of warning from 














complainant— Servants still following their em- 
ployer’s orders - Servants, whether had guilty 
knowledge 


Thefts are not always committed secretly and a 
bona fide claim cannot be inferred from the fact that 
the petitioners acted openly while cutting the timber 
not owned by them. 

Where the servants of daristimrardar cut trees 
without the permission of the istimarardar inspite of 
the fact that the istimarardar had pointed out that 
they could not doit without his permission : 

Held, that to follow the orders of the daristimrar- 
dar in such circumstances wasto take the risk of 
being visited with the consequences and _ that in 
cutting the trees these men had the guilty know- 
ledge Su1p Lar Das v. EMPEROR Pat, 477 
————s 380. Sze Criminal Procedure Code, 1898, 

ss 235, 236, 237 . 154 
s. 392. Sge Criminal Procedure Code, 1898, 

8, 237 1036 (b) 
——— s. 394 Sex Oriminal Procedure Code, 1898, 

s. 562 233 





s. 403-Jurisdiction—Offence, where deemed 
committed, 

The offence of dishonest misappropriation is com- 
mitted not at the place where the accused withdraw 
the money, but at the place where he dishonestly ap- 
propriates it or convertsit to hisown use. MANGAL 
PRASAD v. EMPEROR Oudh 463 

. S. 406—Accused entrusted with property 
attached by order of Civil Court — Deliberate refusal 


GENERAL INDEX. 


Ixxvii 
P nal Code—contd. 


to produce it when called upon to do so—Offence 

of criminal breach of trust, if constituted. 

Where a person is entrusted with property attached 
by an order ‘ofacivil Oourtand he deliberately re- 
fuses to produce the property when called upon to 
do so, his conduct amounts to a repudiation of his 
trust ‘and he is guilty of criminal breach of trust 
punishable under s. 406, Penal Oode. Oxanan SINGH 
v. EMPEROR Lah. 513 
3 er SOS ATOT must be actually misapplied 
—S. oes not include intention to misa i 

at a future date. ie aed 
_ Section 409, Penal Oode, does not include an 
intention to misappropriate at a future date. Where 
therefore, the accused who was a treasurer of a 
society, satisfied a decree against him by making a 
deposit ‘entry in favour of his creditors decree- 
holders: 

Held, that the fraudulent action of the accused did 
not earmark the money in his hands. as the source 
for payment in respect of that liability ; the fraudu- 
lent entry wasiniended to make it possibleat a 
later date to misappropriate the moneys of the 
Society ; aat nothing maa then misappropriated, and 
consequently the accused was not i 
s. 409, Penal Code a Man 

For an offence under a, 409, Penal Coda, the property ° 
entrusted or part of it must be actually misapplied. 
Emperor v AHMAD DIN Lah, 615 (b) 
——s8 445, 457—Offence under 8,457, when 

committed—Placing hand across top of fence 

sufficiency of—Climbing of the wall twice, if 
necessary. 

The offence of house trespass will be completed 
by the accused putting his hand across the top of 
the railings in a house The offence of s. 457, Penal 
Oode, will therefore be technically completed by the 
accused tying the pattis on the top of the fence and 
in doing so placinghis hand across the top of the 
fence. 

A person makes the movement towards the com- 
mitting of the offence under s. 457, at the time when 
he begins to move up the wall by climbing it 
Olimbing twice is not necessary before the attempt 








to commit burglary is committed. Jan ALI 29, 
EMPEROR All. 804 
kaa s. 451. Ser Oriminal Procedure Oode, 1898, ` 
s. 56 233 
———s. 452. Sze Oriminal Procedure Code, 1898, 
s. 203 155 (a) 





S. 457, Sze Penal Code, 1860, s. 445 804 
s. 467. Ser Oriminal Procedure Code, 1898 
ss. 235, 236, 237 "154° 
——s.471. Sue Oriminal Procedure Oode, 1898 
8.476 "228 
———8 477-A—False entries—Accused pleading 
that his father was partner of complainant's firm 
and entries were made under his authority—Con- 
viction, when good— Duty of the prosecution to prove 
the negative of theallegations made by accused— 
Evidence Act (I of 1872+, s. 101—Criminal trial, 
Where the entries in account books according to 
the prosecution were false entries wilfully made by 
the accused who was the gomasta of the complain- 
ant's firm and the accused’s defence was that the 
entries were: merely in the nature of adjustment 
entries, that the accused's father was a partner of the 
complainant's firm and that the entries were made 
in the books of the complainant's firm under the 
direction and authority of the partners who constitut- 
ed that firm; 6 
Held, that as the point whether the father 
was a partnerin the complainant's firm was made 
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out or not was not clearly proved, the conviction 


should be set aside. 
Held, also thatit was the duty of the prosecution 


to call some of the partners or at least some res- 


ponsible: person as a witness and to. give a positive. 


denial of the allegation which. the accused put for- 
ward. INDRA KUMAR HAZRA V, EMPEROR 
——— s. 499. See Criminal Procedure Code, 1898, 

8, 198 
——- s. 499—Action for defamation against 

witness — Immunity from—English Law, if to be 

applied. 

The question of privilege against the charge of 
defamation is one which has to be decided by the 
Penal Code and by the Evidence Act and not by any 
maxim, however excellent that maxim may be, which 
has been universally recognised in: England. 
GuansHampas GIANCHAND V, NENUMAL Sind 346 
s. 499—Complaint of defamation against 

witness, when to be permitted. : 

No complaint for defamation against a witness 
should be permitted until the Court before whom 
the witness gave evidence in answer to questions put 
to him whichare relevant tothe inquiry has ex- 
pressed its opinion on such evidence. GHANSHAMDAS 


GIANOHAND v. NENUMAL he Sind 346 
———s 499, Excep.1—Petition to Magistrate 





containing allegations of being a. bad character and. 


previous convict — Statement proved true—Justi- 

fication by truth—Excep Lios. 499, if applies. 

A petition before the Magistrate represented that 
a certain person was unfit for the office of Mukhia 
which he sought for, and wasa bad character anda 
previous convict. lt appeared that he had really 


committed adultery with his sister-in-law and had 


an illegitimate child by her: h 
Held, thateven ifthere was a statement in the 
petition indicating that he had been convicted, the 
evidence which showed that he ought to have been 
convicted under s. 497, Penal Oode, indicated that 
the statement was substantially true and that Excep. 
1 to s. 499, Penal Code, applied to the case. EMPEROR 
V.. MURAT SINGH All 1057 
> ss; 499, 500—Reports by Municipal 
Engineer and Municipal Commissioner about removal 
- of road metal by-contractor—Contractor's complaint 
for- defamation— Absence of sanction—Case, if can 
oceed against Commisioner—Engineer, if. entitled 
to benefit of Excepts. 7 and 8 to s. 499. h 
Where onthe report ofthe Municipal Engineer 
and a Municipal! Commissioner that some road 
metal had been removed, a Oommittee of enquiry 
was formed’ and some of the members’ found the 
reports to be true while others found otherwise 
and’ thereupon the contractor’ who was. named in 
the report as having removed the — road. metal 
complained against the Municipal Engineer-and the 
Municipal Commissioner under s. 500, Penal Code: 
Held, that\the Municipal Commissioner was exer- 
cising his official functions in making the. report 
and hence in the* absence of sanctionunder s 197, 
Oriminal Procedure Code, the Magistrate had no 
ine’ Municipal Engineer was not entitled to the 
benefit of the provisions ofs. 197, Oriminal Pro- 
cedure Code, though if the report be made in 
good faith, he would be entitled tothe benefit of the 





seventh and eighth rea contained in = 499, 
È . JOTINDBA ATH MUKHARJI v. ADHA 
Pènal Code. Jo ae 


BUDHIA 
eee. 500: Sèe Oriminal Procedure Code, 1893, 


s; 203 < 
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diction to issue- process against him, and that. 
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[1934. 


Bee as Seg Oivil Procedure Code, 1908, O. VIII, 

T. 395 

Construction—Promissory note executed is 

not in favour of plaintiff but. another person— 

Defendant admitting its execution in favour of 

plaintiff—Defendant, if can plead in appeal that 
no suit by plaintiff lies on such. promissory note. 

In a suit on a promissory note “what the defend- 
ant really admitted was the execution of the suit 
promissory note and the receipt of consideration 
therefor and he never meant to admit that he execut- 
ed the suit promissory note in favour of the plaintiff 
seeing that it was on the face of it executed not in his 
favour but in favour of another’ person ; 

Held, (on alenient construction of the pleadings) 
that the defendant could plead on appeal that the 
plaintiff could not’sue on such a promissory- note. 
K. S. V. CHETTYAR Firm v: MAHOO Rang. 410 
New case at complete variance with that in 

written statement—Defendant, if can be- allowed to 

set UDP. : 

A defendant cannot be allowed to set upan. 
entirely new case at complete variance with, and in 
total defiance of, the pleadings contained in his 
written statement, Such a complete “ volte face” 
naturally places the plaintiff ata very great dis- 
advantage especially when he has closed his own case- 
and has no opportunity givento him of meeting the: 
entirely new case. RUDRA PARTAB , NARAIN SINGH v. 
GAJRAJ KUAR : Oudh 977 
— —No allegation of definite contract as to duty 

of principal to render accounts to agent—Decree 

against principal — Legality of — Material 
irregularity. 

Where there is no allegation that thereisa definite 
contract between the parties as to the duty of the: 
principal. to keep and render accounts to the 
agent nor is trade usage pleaded, the agents cannot: 
obtain a decree against the actual contracting party or 
the plaintiff alleged to be a benamidar, if accounts 
turn out to be in favour of the firm. Jn passing such 
a decree the Court acts with material irregularity in 
the exercise of its jurisdiction in going beyond the 
pleadings. -Duvi DAYAL v. Firm Goran  DAS-MATHRA 
Das Lah. 133 
—Technical defence set up in pleadings—Strict 

construction of pleadings—Necessity of. 

Where a party toa mortgage suit sets up a techni- 
cal defence against a just claim, the defence so set 
up must bestrictly established and hence the plead- 
ings must be strictly construed. P L. N. K, L, 
CHETTYAR Fiem v. Ko Lu Doxe Rang. 395 
Practice—Appeal—Dismissal of, against some res- 

pondents—Appeal, if: cam proceed in their absence, 

Though an appeal is dismissed against some of the 
respondents against whom the'appellants did not 
want to proceed and who with the appellants were 
made defendants in the original suit, the appeal can 
proceed in the absence of these respondents. Munam- 
MAD Vv SATYENDRA NARAYAN : Cal. 66 

—Civil Procedure Code (Act V of 1908), 0. 

KAI, rm. 22- Major treated as minor and notice 

sent accordingly —Irregularity—Order sheet showing 

service of notice—Whether prevents judgment-debtor 
from attempting to show that provisions of Code 
were not complied with 

It is an irregularity to treat a judgment-debtor as 
a minor throughout the proceedings when he was 
in fact a major from the time of alleged service of 
notice under O. XXI, r. 22, Civil Procedure Code. 
The same is the case where after unsuccessful attempt 
to serve notice on the- natural guardian, no further. 
attempt is’ made to effect service on the minor. 

Where the order sheet merely states-that, the 
various ‘notices required by the:Oode had been taken 
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out and had been served, this will not prevent the 
judgment-debtor from attempting to show that the 
provisions of the ‘Code had not been complied 
with LILA Kuan v. BISUNATH Prasad SINGH 
Pat. 467 
—-— Death of respondent— Duty of'Counsel to bring 
fact of death to notice of Court. 

Where a respondent dies during the pendency of 
an appeal it is the duty of his Counsel to bring the 
matter to the notice of the Oourt. The practice of 
withholding such matters in order to create difficul- 
ties to the opposite party is to be condemned. 
YADLA GURUNAIDU v. THALABATHULA KANAKAYYA 

Mad. 659 

~———- Letters Patent Appeal—Points not raised 

before Judge from whom appeal comes—If can be 
raised in Letters Patent Appeal, 

An appellant is not entitled in an appeal under the 
Letters Patent to be heard on points which had not 
been raised before the Judge from whose judgment 
he has preferred ‘the appeal. SHRIPAD SHIVRAM 
SARDESHPANDE V. SHIVRAM BHIKAJI PavKr Bom. 1031 
——— New case in second ‘appeal cannot be allowed. 

In second appeal an entirely new case should -not 
be made the basis of a judgment reversing the lower 
Court’s decision, VAIYAPURI Panparam v. V. SEBTHA- 
RAMA CHETTIAR Mad. 464 

New plea—Point of res judicata. 

Per Butler, J.—Though a question of res judicata ig 
a point of law, it cannot be raised for the first 
time in second appeal where the basis for the 
plea was not laid in the lower Oourts by 
establishing the judgments relied upon as constitut- 
ing the bar. RAJAH OF SIVAGANGA V. VENKATACHALAM 

. CHETTIAR Mad. 246 
Partition suit—Special Referee in pursuance 

-of settlement — Applicability of Chap. XIV, r. 1 

and Chap. XXII, r .3 ,of Calcutta High Court 

Rules and Orders (Original Side) to proceedings 

before Special Referee— High Court (Calcutta) 

Rules and Orders (Original Side)—Civil Procedure 

Code (Act V of 1408), O. XVIII, rr. 5, 6—Special 

Refree appointed by High Court (Original Side) 

—Applicability to. 

In pursuance of a settlement arrived at between 
the parties to afamily partition suit an order was 
made that A should be appointed a Special Referee 
to take accounts and that he should also be appointed 
‘Commissioner of Partition : 

Held, that neither r. 1, Chap, X1V, of the Rules 
‘and Orders of Calcutta High Court (Original Side) 
which deal with proceedings at the hearing of suits 
nor r. 3, Ohap. XXII, dealing solely with procedure 
upon commissions to take evidence, issued under 
O. XXVI, rr. 1 and 4, Civil Procedure Code, was -ap- 
plicable to proceedings before A. 

The provisions of O. XVIII, rr. 5 and 6, 
apply to proceedings conducted by Commis- 
sioners of Partition and Special Referee ap- 
pointed by the Original Side of the‘High Court, 
although, O. XLJX,_r 3 makes those provisions in- 
‘applicable to proceedings conducted by the Court 
itself, Consequently the-depositions ofa witness 
should be read over and explained to‘him after 
it is completed and if required translated into his 
language, KasHiraM BUDHIA v. CHAJUBAM BUDHIA 

Cal.73 
Point that judgment of lower Appellate Court 
is vitiated by particular view of burden of proof— 

Whether can be taken for the first time in second 

appeal. 

The question whether the lower Appellate Court's 
- judgment has been vitiated bya, particular view of 
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the ‘burden: of proof, can be taken for the first time 


in second appeal. PANDURANG v. TUKARAM Nag. 441 
—— — Possession given by Civil -Court—Duty of 


Criminal Court to respect and maintain that 
possession. nse 
itis the duty of the Oriminal Court to respect, 


maintain and preserve the possession given .by the 
Oivil Court. It is the duty ofthe Criminal Uourt 
to give all the help:provided by law to the man who 
has been putin possession of a property by the 
Oivil Oourt. MAHABIR SINGH v. EMPEROR Pat 591 
Proper issues not framed and decided —Second 
appeal—Remand for re-decision—Propriety of. 
Where in a suit for a declaration that asale in 
execution would not affect the plaintiff's reversionary 
rights, the lower Court has not framed issues on the 
points as to whether the house belonged to his father 
and whether the sale was without necessity and the 
plaintiff did not pay proper court-fee ; 


Held, that thecase should be remanded for re- 
decision after framing issues on'the above points... 
Raia RAM v., JAGIR SINGH Lah, :220 





Second appeal—Difference between Judges— 

Reference of case under cl. 36, Letters Patent (Cal.) 

— Evidence in second appeal—If to be scrutinized in 

same way as by trial Court—Civil Procedure Code 

(Act V of 1908), s. 100— Genuineness of signature, in 

a question of fact—Interference in second appeal 

with finding of fact, when can be made 

Per Buckland, J —On the question of the admission 
of theappeal, there are three courses open to the 
Judges constituting a Division Bench of two Judges: 
either to concur in rejectingit, orto concurin 
admitting itor to differ. lf they differ, it is possible 
for the one to give way tothe other. But thatis a 
matter purely between the Judges themselves and 
itis not a practice in the technical sense so as to 
imposea rule upon the Bench. Jfone of the Judges 
will not give way tothe other and they deliver dis- 
sentient judgments, the case must be referred under 
‘el. 36 of the Letters Patent toa third Judge to decide 
whether-the appeal should be admitted. 

Tt is not the duty of an Appellate Court to 
scrutinize the evidence with the same elaboration 
of detail as is to be expected from a Court of first 
instance. 

‘Per Buckland and Lort-Williams, JJ., (M. C. 
Ghose, J.,contra)—A second appeal ought mot to-be 
admitted merely on a question of the-genuineness of a 
‘signature which is a pure question of fact. 

Per Curiam.—The High Court in second-appeal 
cannot interfere with findings of fact unless they are 
based on a misconception of evidence or some mistake 
which has arisen in consideration of the evidence in 
the lower Court, The provisions ‘of the Civil Pro- 
cedure Code with regard to admissions -of second 
appeal in the High -Court ought to be strictly en- 
forced. SHOBHARANI DATTA v. SANTOSHKUMAR BAKSHI 

Cal. 597 
——_——Subsequent-events—New -events arising during 
progress of suit giving rise to new cause of action 

—Court, when to allow amendment-of plaint and 

written statement, S 

Although in suitable cases ‘a Oourt may take into 
‘consideration facte which come in existence during the 
‘pendency of the litigation in order to prevent multi- 
plicity of suits, yet according to the general rule the 
decision of a case ought to ‘be based upon the state 
of facts as it existed atthe time of institution of the 
suit and the plaintifis, if they seek tointroduce . 
a ‘new cause of action, must do so by means-of an 
amendment of the pleadings, in which case the de- 
fendant must be allowed an opportunity to raise 
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appropriate defences to it. It may be 


possible to 
dispense with these formalities in 


certain cases 


where no complications arise and there isno fear 
of causing injustice to the opposite party. RANI 
Koar v. AJUDHIA h Oudh 308 


Pre-emptlon—Co-sharer. See Bengal Tenancy Act, 
1885, s. 26-F 279 
Transaction alleged to be shankalapnama by 
chela to his guru—Usufructuary mortgage on the 
same date of property of vendee to be redeemed 
at future date—Shankalapnama, whether in reality 

a sale—Property, if liable to be pre-empted 

Where parties have really entered into a sale 
transaction but have disguised it under the mask 
or cloak of a different transaction, the Court must 
look to the real nature of the transaction for the 
purpose of determining whether it could be subject 
to the right of pre-emption or not. 

Where the price of the property was not paid 
by the vendee but was promised to be paid at 
home future date and as security for the promise, 
se made two usufructuary mortgages of certain 
property of his in favour of the vendor's cousin, as 
benamidar in lieu of Rs. 600, the sale consideration, 
and the transaction was called shankalapnama by 
the vendor to the vendee who was alleged to be 
the vendor's guru : 

Held, that the transaction in question was really 
one of sale though disguised in the form of a 
different transaction and the property in dispute 
was liable to be pre-empted. Buagwan DUTT v. 
Bais BHUKAN Oudh 666 

Who can pre-empt—Birtdar, whether owner 
of land—If entitled to preempt whether or not he is 

proprietor under s. 3 (2), Bengal Tenancy Act (VIII 

of 1885). 

4 person may be the owner of property soas to 
be entitled to pre-empt and yet not be a proprietor 
according to the definition of the terms ins. 3 (2), 
Bengal Tenancy Act. The birt is an absolute 
gift. The fact that the birtdar is treated as a tenant 
in the Record of Rights is not incompatible with the 


conception of his ownership of the land. CHARITER 
DusapH v. BHAGWATI PANDEY Pat.983 
Prescription—User by prescription, if can be 


obtained in a case of license. 

Right of user by prescription cannot be acquired 
where the grant isinthe nature ofa license and 
not of an easement right. SAYED Gatum SHAH v. 
NAWAB ALI Pesh. 141 
Presidency Towns Insolvency Act (Ill of 1909), 

s. 36—Inquiry if debt is due from applicant to 

insolvent—S, 36, applicability of. 

Section 36, Presidency Towns Insolvency Act, 
does not contemplate a roving inquiry into the 
affairs of the insolvent but where the Official 
Assignee only desires to inquire into a specific 
matter, viz., whether acertain debt is due from the 
applicant tothe insolvent, then s. 36 may be invoked. 
Inthe matter of F. O. JAGJIWAN KESHOWJI 

. Sind 878 
—— 5, 52(2) (c)—Insolvency of bailor—Bailee 
in possession of goods—Rights of Oficial Assignee 

Where goods are validly pledged under s. 17%, Con- 
tract Act, they are not in possession of the pledgors—the 
insolvents in the case—because the Railway Oompany 
held the goods as bailees of the respondents, tite 
possession by the ‘pledgees’ of the documents of title 
being equivalent tothe possession of the goods: 
hence these goods were not within the possession, 
order and disposition of the insolvents at all; it 
is the ‘pledgees’ who were entitled to obtain delivery 
of the goods from the Railway Oompany. Conse- 
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quently the goods do not constitute property divisible 
among the creditors in virtue of s. 52 (2) (c), Preis- 
dency Towns Insolvency Act. OrrioraL ASSIGNEE oF 
MADRAS v. MEROANTILE BANK or INDIA P. C. 730 
8. 102—Obtaining goods on jangad by 
undischarged insolvent without letting himself known 
as such—Whether constitutes ‘obtaining credit'— 

Offence, | ` 

In the case ofa jangad transaction the owner of 
the goods gives credit to the deliveree though it is 
subject to certain conditions, and to that extent the 
deliveree obtains credit. The section is satisfied if 
credit in fact is given, andin the case ofa'‘sale or 
return’ or jangad transaction, it is given The object 
of the section is to protect the unwary public 
from undischarged insolvents. Consequently obtain- 
ing goods on jangad by an undischarged insolvent 
without informing the giver thathe is an undis- 
charged insolvent, amounts to ‘obtaining credit’ 
within the meaning ofs 102, Presidency Towns In- 
solvency Act. ParrozsHan MANEKJI GANDHI v. EMPEROR 

Bom. 706 

Principal and agent— Principal, if under 

obligation to render accounts to agent—Suit for 

accounts by agent against principal— Whether 
maintainable. 

Though an agent is under a statutory obligation 
torender accounts to his principal, the principal is 
under no counter statutory obligation of the same 
nature towards the agent. In the absence of a trade 
usage or definite contract between the parties, the 
principal cannot be compelled to render accounts to 
his agent or to keep accounts for him so as to entitle 
the agent to sue the principal for an adjustment of 
accounts, even though in point of fact the principal 
has keptaccounts. An agent cannot sue his principal 
for accounts and the suit must be one for the re- 
covery of a specific amount, alleged to be due to him 
from the principal ; and where a principal sues 
his agent for accounts and it is found on taking 
accounts that something is due to the agent from the 
principal, a decrea cannot be passed in favour of 
the agent and the latter cannot therefore object to 
the withdrawal of the suit by the principal even after 
the passing of a preliminary decree for taking ac- 
counts. Devr Dayan v. Firm Goran Das Marara Das 


Lah. 133 
Promlssory note. : 
Sez Minor 262 
See Negotiable Instruments Act, 1881, s. 118 (a) 
641 


Provincial Insolvency Act(V of 1920:,s.6 (g) 
—Necessity of establishing that debtor has declined 
to pay any creditor. 

In order to bring a case within s. 6, cl. (g) of 
the Provincial Insolvency Act, it is necessary to 
establish such facts as indicate that the debtors are 
not merely refusing to pay particular creditors but 
that they have declined to pay any creditor or deal 
with any individual creditor or deal with their credit- 
ors as a body. Firm Harpayan Dass & JOHAR MALL 
V. JAGARNATH MARWARI Pat. 655 

8S, 28, 4—--Insolvency of Hindu father—Sale 
of son's shares prior to adjudication—Right of 

Receiver to ask for annulment of sale of son's share 

—Remedy of Receiver. 

As the Hindu father's power of disposition vests in 
the Receiver on insolvency of the father, the Receiver 
is entitled to seize the sons’ shares and also the right to 
ask for annulment of the sale of the sons’ shares. 
The Receiver’s remedy lies in the Insolvency Court 
and not in the ordinary Oivil Court HIRALAL QHAMPA 
LAL v. FATTEHOHAND PARMANAND | Nag. 1026 
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——— 88. 37, 38—‘Progerty” in s. 37, if includes 

right to sue—Devolution of right to sue: under 
0. XXII, r. 10, Civil Procedure Code, on trustee 

appointed under s. 38, Provincial Insolvency Act 

~-Civil Procedure Code (Act V of 19.8), O. XXII, 

r 10. 

In s. 37, Trovincial Insolvency Act, the word 

property " does not include the right to sue for 

cancellation of the transfer which accrued to the 

Official Assignee under the Statute. A right to sue 

cannot be subject ofta transfer being a personal. 
right. And being personal specially granted by law 

it cannot devolve on the trustees under O. XXII, r. 10 

Qivil Procedure Code. Where, therefore, an Official 
Assignee has become functus officio on account of the 

property of the insolvent having vested in the 

trustees under s. 38, Provincial Insolvency Act, in 

consequence of which he withdraws from a suit for 

the cancellation of a transfer pending in a 
Court and the Court dismisses it under O. IX, r. 8, 

Civil Procedure Code, the trustees cannot 
be made the legal representatives of the Official 

Assignee and ask for the restoration of the suit. 
Sassan Mat v. Bons RAJ-RAMKISHAN Mat Pesh 380 

S. 54—-Preference is a voluntary act of debtor 

—Creditors pressing debtor — Debtor borrowing 

money to pay them off—Act, if one of preference, 

In order to come within the Statute it must be 
shown thatthe act ofthe debtor was a voluntary. 
one; in other words, the term “ preference“ or “ pre- 
ferring a creditor" has always been interpreted as 
meaning purely a voluntary act on the partof the 
debtors which condition could not exist where there 
was anything in the nature of pressure or that 
which would lead the debtor tothink that he was 
compelled to do what, he had done. 

Where the debtors, being pressed by someof their 
creditors, proceed in the course of their business to 
borrow money for payment oftheir debts, it cannot 
be said that itis an act of preferring one creditor or 
some creditors but the whole body of creditors. The 
question of preferenceis alvaysa question of fact. 
Fiem Harpayan Dass & JOHAR Maru v. JAGAR Nati 
MARWARI Pat. 655 
————S. 59—Receiver's power of sale and mort- 


gage. 

Under s. 59 of the Provincial Insolvency Act, 1920, 
the Receiver is entitled to sell any part of the property 
of the insolvent and to give receipts for any money 
received by him without the permission of the Court. 
If, however, he wishes to mortgage or pledge any 
part of the property of the insolvent for the pur- 
poses of raising money for payment of the debts of 
the insolvent, he must first obtain the leave of the 
Court. SHABABUD Din v, UMRI Lah. 638 (b) 
— $. 59—Receiver, whether can execute 

conveyance which would result in valuable part of 

estate being lost to general body of creditors, 

The power of the Receiver to sell the property of 
the insolvent is one of the powers mentioned in 
s. 59 of the Provincial Insolvency Act, which enu- 
merates the powers conferred on the Receiver by the 
statute, The powers conferred upon the Receiver 
are exercisable only for the purpose of realising the 
property of the debtor inorder to distribute divi- 
dends among the creditors Money realized by the 
Receiver by the sale of the inaolvent’s property is 
divisible among the general body of creditors. But 
amongst the powers enumerated in s. 59 of the Act, 
there isno power conferred oathe Receiver to exe- 
cute a conveyance which would result in a valuable 
part of the insolvent’s estate being lost to the gene- 
ral body of creditors without thee purchase price 
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being utilized to satisfy their claims. MAHABIR 
PRASAD v. SHIVANANDAN SAHAY Pat. 277 


S.75—Order refusing to frame specific 
issues—Interlocutory order—Appealability, — 
An order refusing to frame specific issues in in- 

solvency proceedings is an interlocutory order and 
no appeal will lie therefrom. BALMUKAND v. KALYAN 
Das Lah, 222 
Provincial Small Cause Courts Act (IX of 

1887), s.27—Small cause suit tried in a regular 

way through mistake—Appeal to District Court, if 

lies, Se 

A trial by an errorof a small cause suit ina 
regular way by a Court having small cause powers, 
does not give jurisdiction to the District Oourt to 
hear an appeal against the decree of sucha Court. 
Ko Sir Yarv. Ma Saws Taine p Rang. 144 
Sch. Il, Art. 31—Suit by joint tenant to 

recover his proportionate share of rent of tenancy— 

Tenants and other joint owner vmpleaded—Suit, if 

cognizable in Small Cause Court. h 

A suit by a joint tenant to recover his propor-. 
tionate share of the rent ofa tenancy, both the ten- 
ants and the joint owner, who was said to have col- 
lected the whole rent being impleaded, is not barred 
by Art, 31 of the Second Schedule to the Provincial 
Small Cause Courts Act. Ismar Das v. Raman MaL 

Lah. 570 

Public Gambling Act (IIl of 1867), s. 3—Dart 

game and roll-up or table game, whether games of 
chance, 

In the dart game conducted by the accused 
there was a target divided into different 
coloured half-inch squares each numbered from 
1 to 10. The squares in the horizontal rows 
were numbered 1 to 10 insequence, but the 
vertical rows did not contain the numbers arranged 
in their sequence, the numbers being scattered about 
the board haphazard. The player was given 5 
darts, andif he put one of these darts into one of the 
squares bearing the number on which he had 
staked he got twice his stake back. The darts which 
were of varying weight and length, were thrown. 
from a distance of about 12 feetin a bad light, 
and the numbers were not distinguishable except 
by persons with keen eye-sight. 

Held, thatthe dart game wasa game of chance 
and was notintended to be anything else. 

In the roll-up ortable game the player rolled 2 
resilient rubber balls up to the far end of the 
table where there were 13 shallow cups numbered 
1 to13 The sum of the numbers of the 2 cups 
in which the balls eventually settled was the 
player’s score andit was open to him to bet that 
he would score 6 or under or7or 8 and over, If 
he successfully staked on 6 and under or on &and 
over, he presumably gottwice his stake back, and 
if he successfully staked on7 he gota higher re- 
ward: 

_ Held, thattheelement of chance in the roll-up 

or table game was greater than in the dart 

game. $ 

lt is impossible io. lay down any hard and fast 

rule for distinguishing between games of chance 

and games of mere skill, SIKANDAREHAN V. EMPEROR 
Nag. 209 





“Punjab Alienation of Land Act (XIII of 1900), 


taking 
pay 


S$. 3—One agriculturist 
another—Undertaking to 
creditor—Legality of. 
There is nothing illegal or opposed to 
public policy in one agriculturist taking the 
land of another agriculturist on mortgage under- 


mortgage from 
non-agriculturist 


lexxil 
Punjab Alienation of Land Act—concld. 


taking in exchange to pay off the debis due by 
the mortgagor to a non-agriculturist.  WaASINDA RAM 
v. BAHADAR KHAN Lah, 224 
Punjab District Boards Act (XX of1883', ss. 

56, 57, Regu. 13—Fine for future continuing 

breach —If ultra vires— Fresh complaint, if 

necessary. 

An order on conviction under Regul.13 for pay- 
ment of an additional fine for future continuing 
breach is ultra vires. The District Board must 
bring a fresh complaint on which a continuing fine 
may be imposed fromthe date of the first convic- 
tion to thedate of the complaint. In re FAZLA 

Lah. 166 

Punjab Land Revenue Act (XVII of 1887}, S. 
45—Plaintiff in possession of property—Property 
alienated by will to defendants—Mutation effected 

—Suit by plaintiff for declaration of his title, if 

necessary— Punjab Limitation (Custom) Act (I of 

1920), Sch. Art 1—Applicability of. 

Where the plaintiff wasin possession of land 
which was the subject of alienation of will in 
defendant’s favour; the mutation had beeneffected 
in favour of defendant, the plaintiff filed a suit 
for declaration of his title: 

Held, thab it was not necessary for the plaintif 
to bring any suit to set aside the alienation by the 
will,as he was in possession and that his suit 
fell under s.45, Land Revenue Act, and was 
governed by Art.1, Sch. Punjab Limitation (Custom) 
Act. DALIP SINGH v. TABI Lah.100 
Punjab Limitatlon (Custom) Act(lof 1920), 

Sch. Art.1. Sze Punjab Land Revenue Act, 1487, 

8. 45 100 
Punjab Municlpat Act (III of 1911), s 81. Sze 

Limitation Act, 1908, Sch, I, Art. 2 680 

ss. 81, 170—S. 81, if can be invoked tf 

s 110 is inapplicable— Application under s,170— 
' Written permission of Committee, if essential— Mere 
` payment of rent— Significance of. 

Written permission by the Municipal Committee 
is essential for an application under e. 170, 
Punjab Municipal Act and where s. 170 is 
not applicable, the Committee cannot invoke the 
penal provision of s. 81. Consequently, where 
there has been payment of rent to the com- 
mittee without any written permission by the Com- 
mittee, s.8l cannot be invoked. Payment of rent 
shows only the relationship of landlord and tenant 
and any dispute regarding arrears of rent must be 
determined by Civil Court. MUNICIPAL COoMMITTER, 
DELBI V. ABDULLAH Lah. 919 
—— sS. 153— Ncn compliance with notice issued 

by Committee, if an offence— Owner trying to get 

rid of disorderly tenant—If can be fined under 

8. 153. 

The failure to comply with a notice issued by the 
Committee does not constitute an offence under s. 153 
of the Punjab Municipal Act. It is only the failure 
to comply with Magistrate's order which is punish- 
able under that section. 

It is doubtful whether the owner of a house, who 
is doing his bestto getrid-ofa disorderly 
can properly be fined under e. 153. Basu Ram v, 
EMPEROR Lah. 1036 (a) 
— 5 169—Owner of house abutting on highway 

—Importance of jfrontage— Comforts of occupants 

diminished—Right of action—Special damages, if 

should be proved 

For the owners of houses abutting on a public 
highway the question of frontage means a great deal, 
and if anything is done by those in whom the high- 
way vests which interferes with the rights of the 
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tenant, ` 


{19.4 
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owners with regard to the highway ard which tends 
to diminish the comforts of the occupants of the 


“house, the owners will undcubtedly have an action- 


able claim against them. Jn such cases it is not 
necesgary to prove that any special injury has taken 
place before a person wronged by the Committee 
can take action against it. The prirciple of English 
Law which requires proof of special damage in 
such cases is not applicable to India. MUNICIPAL 
COMMITTEE OF DELH1v MOBAMAAD JBRASIM * Lah. 850 
——— s. 169—Vesting of public highways in 

Munictpality— Power to trcat them as private pro- 

perty, if conferred— Power of obstruction, ‘if 

implied under s, 169. p 

The mere vesting of the public highways in the 
Municipal Committee does not ronfer any such powers 
on it so as to permit the Committee to treat it as 
personal property. Under s. 169, Punjab Municipal 
Act, the Committee may close any street temporari- 
ly for any public purpose or may close any public 
street permanently, but in the latter contingency, it 
shall have to provide the public with another rcad. 
The power of obstructicn is not implied in the power 
of closure for such limited purposes as are contem- 
plated by s. 1t9. MUNICIPAL COMMITTEE oF DELHI v. 
MOHAMMAD IBRAHIM ~ Lah 850 

s. 170. See Punjab Municipal Act, 191, 

s. 81 919 
——s.188 (p)—Bye-laws not framed under s. 188 

(p'— Committee, if can consiruct tonga stand —Acticn, 

if ultra vires—Jurisdiction of Civil Court to grant 

relief to aggrieved party. 

The Committee cannot act without framing the 
necessary bye-laws in those matters in which a 
bye-law is neceesary under the Act. It any power 
is vested in the Committee for whicha bye-law is 
necessary, it is precluded from exercising that 
power in the absence of a bye-law. In the matter 
of the construction of a tonga stand therefore, the 
Committee cannot take any step withcut making 
hye-laws under s. 188, c]. (p) and when no such bye- 
laws have been framed, the act of the Committee 
is clearly ultra vires. ln these circumstarces a suit 
against the Municipal Committee is quite competent, 
In cases where the Municipality acts ultra vires the 
Civil Court has power to interfere and grant proper 
relief tothe aggrieved party. MUNICIPAL COMMITTEE 
oF DALHI v. MOHAMMAD IBRAHIM Lah. 850 
Punjab Pre-emption Act (I of 1913), S. 22. Suz 

Court-fees 799 
Railway— Tresrass—Lawjul eniry on one part of 

railway—Entry into other parts, whether lawful— 

Passenger with ticket-—Entry on railway line, 

A lawful entry by a person ontọ one part 
of the railway, e.g,, entry of a passenger witha 
ticket on tothe platform, does not entitle the person 
to enter on any part of the railway premises, 
e.g. to trespass on the line. In re MULLAPUDI 
RANGAYYA Mad. 615 (a) 
Rallways Act (IK of 1890), ss 72,75—Absence of 

proof of negligence—Railway Company taking care 

of consigned goods with prudence—Lcss of consigned 
goods—Ratlway Company, if liable—Contract Act 

(1X of 1872), ss. 151, 152. 

Two bars of silver were loaded in a treasure van 


. which was properly locked. The locks were intact 


when the wagon reached B where it was detected that 
a hole had been cut in the floor of the -wagon and one 
of the bars removed. The train had been held up 
outside the station at C on account of the hose-pipe 
having burst. Jt had again stopped at station N 
where the defective hose-pipe was removed; There 
was no evidence that the guard was negligent whilg 
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the train was held up outside C. The locks of the 
wagon had not been broken and there was no reason 
for him to suspect that any attempt was being made 
to cut a hole in the floor of the wagon ; ` 

Held, that as the care taken by the Railway 
Company of thig consignment was no less than that 
to be expected of.an ordinary prudent person and 
there was no evidence of negligence on the part ofits 
servants, the Company was not responsible for the 
loss. ToLARAM-GIRDHARI LAL v, SECRETARY OF STATE 

Pat. 562 

s. 75—‘Loss of goods’, meaning of—Loss of 

goods, if can occur only when goods are lost in 
transit or involuntarily, 

The question whether a loss has occurred within the 
meaning of s. 75, Railways Act, depends on the 
facts of each: ase. The expression “loss” includes 
cases where the goods are not forthcoming and 
under s. 77 mere non-delivery may amount to a loss. 
It is wrong to say that the loss of the goods by the 
railway could only occur if the goods had been lost 
through inadvertence or involuntarily. Loss by theft 
or by means of fraud is clearly a loss within the 
meaning of s. 75, Proof that goods have been mis- 
delivered or have not been duly delivered is not 
conclusive evidence as to whether loss has occurred 
or not. SroRETARY OF STATE v., SuRsyAMAL HARIBAKSH 

Cal. 37 
Registration Act (HI of 1877), $. 28, Sze Oivil 

Procedure Code, 1903, O. XXXII, r. 7 715 
Registration Act (XVI of 1908), s. 17. Ses Transfer 

of Property Act, 18%2,s. 100 772 
———— 8. 17—Evidence Act (I of 1872), s. 92 (4)— 

Sale deed—Unregistered agreement to reconvey— 

Suit for specifice performance—Maintainbility-- 

Validity of agreement—Necessity of registration— 

Consideration—Want of mutuality—Rule against 

perpetuities — Right to value of improvements. 

The plaintiff on her own behalf and as guardian of 
her minor son sold certain properties under a 
registered deed of sale to the defendant. On the 
same day an unregistered agreement was executed 
by which the defendant undertook to reconvey the 
properties to the plaintiff, In a suit for specific 
performance of the agreement to reconvey : 

Held, (i) that the necessity for the registration of 
the agreement toreconvey had to be decidedon the 
terms of the agreement andas there was nothingin 
it to create any interest in immovable property, it 
was not compulsorily registrable ; 

(ti) that s. 92, cl. (4) of the . Evidence Act was 
also not applicable to the case as it was not sought 
to ety the unregistered agreement to affect thesale 
deed. 

(iii) the agreement was not void for want of con- 
-sideration, the factum of sale itself being really the 
consideration to reconvey; 

(iv) the agreement was also not void for want of 
mutuality or as offending the rule against perpetuities; 

(v, that the defendant was entitled on equitable 
grounds to be paid the value of improvements effected 
by him. 

The rule against perpetuities does not apply 
to a mere covenant to convey or reconvey, 
because it does not by itsslf create any interest in the 
land. CHINNAKKAL v. OHINNATHAMBI GouUNDAN 

a Mad. 634 
——— 8.17 (1) (b)—Transfer of Property Act (IV 

of 1882), s, 55 (1) (b)—Document transferring 

vendor's lien—Necessity of registration, 

A document which creates acharge which is given 
to the sellerin s. 55 (4)(6) of the Transfer of Prop- 
eity Act requires,registration and any other instru- 
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of registration of a document 
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ment which assigns the rights under that document 


also requires registration under e, 17 (1) (b)of the 
Registration Act. RAJAGOPALA AYYANGAR v. 
RANGANATHA AYYANGAR Mad. 375 


———S 17 (2) (xli)—Transfer of Property Act 
CIV of 1892), s. 54—Sale by Oficial Heceiver of 
property of insolvent—Deed of sale, whether requires 
registration. 

A deed of transfer executed by an Official Receiver 
of the property ofan insolvent which he has sold 
by public auction to the transfereeis not exempt 
from registration under s. 17 (2) (xii) of the Regis- 


tration Act, An Official Receiver is not a Civil 
Officer within the meaning of the said section. 
KAMSALA NARASAPPA v, Hussain SAB Mad. 988 





8.17 (d)—Applicability of, to lease for one 
year only, 
The very words “ reserving a yearly rent " in a lease 
negative the contention that a lease for one year only . 
was contemplated undor cl, (d), s. 17, Registration 


Act. NATHU LAL v, DAL CHAND All. 757 
——— s8. 23-A—Defendant disputing validity of 
registration— Trial Court upholding plaintiff's 


contention that registration is valid—On appeal 
registration held invalid—Re-registration under 
s. 23-A—Period of limitation, when starts, 

Where the defendants had disputed the validity 
long before in their 
written: tements and the plaintiffs alleged that the 
registration was valid and the plaintiffs’ contention 
was upheld by the trial Court and it was only on 
appeal that it was held to be invalid: 

Held, that for the purposes of re-registration the 
four months’ period as required by s. 23-A, Registra- 
tion Act must becomputed from the date of the ap- 
pellate judgment. Sawan Sinan v. Havetr SHAH 
SARDARI LAL $ Lah. 611 

S. 23-A—Re-registration, effect if retrospective 

—Re-registration taking place after first appeal but 

before seccnd appeal — Evidence regarding re- 

registration, if can be allowed in second appeal, 

Section 23-A of the Registration Act was enacted 
specially to enable parties to get technical defects 
in the previous registration of the documents 
removed and when a document is registered under 
that section, it takes effect from the date of original 
registration and in special circumstances an Appel- 
late Court can take notice offacts material tothe 
decision ofa case, which bave arisen subsequent to 
the decision of the suit by the lower Court. Con- 
sequently, the evidence regarding re-registration of 
the document can be produced in second appeal. 
SAWAN SINGH v, HAVELI SHAH SARDARI Lan Lah. 611 

S. 27—Notice of prior contract—Vendee not 
having paid a substantial portion of sale con- 
sideration before mnotice--Whether entitled to 
protection of s, 27—Good faith. 

Where before the Registrar has made the endorse- 
ment of the presentation of a document for regis- 
tration of a sale deed, a third party files an application 
to the effect that he had a prior contract in his favour 
of which notice is required to be given to the vendor 


_ and the vendee, if the vendee has not paid at least a 


substantial portion of the sale consideration before 
notice, he cannot be said to have paid his money in 
good faith so as to be entitledto the protection given 
by s. 27, Registration Act. GAURI SHANKAR v, Raw 
SEWAK All 39 
ss, 83, 81,82—Prosecution under s. 83— 
Frevious sanction of Registration Authorities— 
Necessity of —Subsequent sanction, if suffictent— 
Offences under ss. 81, 82—Nature of—Criminal 
Procedure Code (Act V of 1898), ss. 532, 537, 215, 
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439, 438— S. 532 or s, 537, if can cure defect of want 
of sanction—Power of High Court to question 
commitment on question of law—Irregular commit- 
ment—Duty of Sessions Judge—Reference to High 
Court—Criminal trial, 

It is absolutely essential that permission of the 

Registration Authorities should be obtained before the 
prosecution of a person under a, 83, Registration Act. 
Prosecution under s. 83 without such previous sanc- 
tion is illegal. When it has not teen obtained, sub- 
sequent sanction will not cure the want of it. 
Similarly neither s. 532 nor s, 537, Criminal Procedure 
‘Code, will cure the defect of want of such permis- 
sion, 
_ The offences contemplated in ss, 81 and 82, Regis- 
tration Act, are principally offences committed 
against the Registering Authorities, though of course 
‘indirectly private persons may also be injured there- 
by. Consequently, a person wishing to take advant- 
.age of the provisions of ss,8l and 82, should follow 
the procedure laid down in the Act. 

Section 532, Criminal Procedure Code, does not apply 
to acase where there is no question that the Magistrate 

who committed the accused for trial to the Court of 
Session had the power todo so, butthe only defect 
is that there was no previous sanction. 

_ The High Court has ample powers under s. 439 
to quash a conimitment on a question of law. 
When a matter is brought before the High Court 
and it appears that the order of commitment 
-was illegal the High Court will quash the com- 
mitment, and may either drop the proceedings 
altogether or act under s. 439 read with s. 423 of the 
Code, and order a fresh inquiry. 

A Magistrate can take cognizance of an offence on 
a complaint filed before him; but a Sessions Judge 
can take cognizance ofa case only when a case has 
been properly committed to his Court. If the com- 
mitment is wholly illegal and is not merely irregular, 
so that the defect cannot be cured by him, the Ses- 

. sions Judge has no option but to refer the case to 
the High Oourt. MOHAMMAD MEHDI v. EMPEROR 
All 667 F.B. 
Rellglous endowment —Land pariially exempied 
from assessment—Described as devasthan in Record 
of Rights—-Evidentiary value of. 

The description of the land as devasthan and the 
fact that it has been partially exempted from pay- 
ment of assessment from before 1874 are important 
items of evidence. But considered by themselves, 
they are far from being convincing. Devasihan 
properties are not necessarily public. There may be 
private as well as public wakfs and the revenue 
records do not always distinguish between them, 
SAID Mower Hosein v. HAJI ALI MAHOMED JALALUDIN 

R Bom. 50 
————Mahant, if can be sued in representative 
capacity. 

There is nothing to prevent a mahant being sued 
n his representative capacity. PREMDAS v SHEOPRASBAD 


Nag. 362 

———— Private temple — Conversion into public 

endowment— Proof necessary — User by public— 
Nature of. 


User can convert a private temple into a public 
trust, but that user must be unfettered and unres- 
tricted by any act on the part of the ownersof the 
temple. In other words, the owner or owners of the 
temple must allow the general public the free use of 
the templeat all hours of the day and night without 
Jet or hindrance and further the offerings made to 
he idol inthe temple should be utilised for the 
pkeep ofthe temple. Before a private grant can 
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be converted into a public endowment that 
fact must be proved by cogentand very strong 
evidence. HAR Saroop v, BHAGWAN DIN Oudh 861 
— — Mortgage of property belonging to religious 
endowment—Decree for sale—Propriety of, 

It is not an inflexible rule that the property be- 
longing to a temple is not liable for sale in pursuance 
of amortgags. Where the property mortgaged does 
not represent the original endowment but was 
acquired by thetemple piecemeal as a commercial 
investment for the purpose of increasing its resources, 
there is no necessity for safeguarding this property 
for the perpetual use of the temple at tke expense 
of the mortgagees who have advanced money on 
security and for legal necessity and a decree for 
sale of mortgaged property can be passed. Prempas 
v. SHEOPRASAD Nag. 362 
Res judicata. Sze Civil Procedure Code, 1908, s. 11 

60 


Revenue Court—Jurisdiction—Only dispute as to 
right to compound interest—Revenue Court declining 
to decide— Propriety of. 

Where the only dispute between the parties is as 
to whether the defendants are entitled to compound 
interest or not, the Revenue Authorities act rightly 
in declining to decide the dispute. Nav NIHAL SINGH 


v. MANGAL SINGH 697 
Review. See Civil Procedure Code, 1908, O. XXII, 
T. 4 227 


Riparian owner—Right of upper riparian owner 
to put up dam—Injunction against upper owner— 
Proper form. 

It cannot be laid down as a general or absolute 
proposition that under no circumstances can an 
upper riparian owner resort to particular methods of 
diversion, e.g, by putting up a dam irrespective of 
the question whether such method of diversion 
materially diminishes the fiowof water or not, 
Therefore, in granting injunction against an upper 
riparian owner it is not proper to make any reference 
in the decree either by way of authorisation or 
by way of prohibition to the erection of a damor 
other method that may be employed by the upper 
riparian owner. SATHURAMALINGA AYYAR V. ANANDA 
PADAYACHI Mad. 413 
Sale—Consideration, want of —Effect. 

Although want of consideration will not in itself 
affect the title of vendees, it may go to show that the 
sale-deed is the result of undue influence. Rasy BEHARI 


NASKAR v. HARIPADA NASKAR Cal. 561 
Sale of Goods Act (HI of 1930), s.2 (4). SEE 

Contract Act, 1872, s. 178 730 
Secretary of State—Liabilities of, in non- 


commercial transactions. 

Apart from commercial transactions of the Secre- 
tary of State, there are only tbree exceptions in 
respect of which hecould be made liable although 
the acts may be actsof State. These three excep- 
tions are: (a) trespass to immovable property, (b) 
an obligation imposed by a Statute, and (e) where it 
can be shown that benefit has resulted to Govern- 
ment from a tort of its servants. MUNICIPAL CORPORA- 
TION, BOMBAY v, SECRETARY OF STATE Bom. 947 
Security bond —Petition to set aside ex parte decree 

accompanied by security bond—Withdrawal of peti- 

tion for defect in formalities— Subsequent petition 
with same security bond—Surety verifying atas 
genuine and correct later nn—Bond, if effective and 
valid from date of its filing—Seéond petition, if 
barred by res judicata— Civil Procedure Code (Act 

V of 1908), s.11. 

Where an application for setting aside an ex porte 
decree was madewith the neceSsary security bond 


"a 
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‘but the application was withdrawn as being defec- 
tive in certain formalities and a second application 
‘for the same purpose was made subsequently attach- 
ing the security bond and the security bond was 
“verified by the surety some time later : 

` Held, that although it may be that the Court would 
accept the security bond after some evidence in sup- 
< port of its genuine character, the date of the evidence 
would not affect the date on which the bond was 
actually filed and as the surety verified it asa 
genuine and correct document, it was effective and 
valid from the date on which it was filed. 

Held, also, that the second application was not barred 
by res judicata by reason of the dismissal of the 
first application SHiam BEHARI LAL v, BANSIDHAR 

Oudh 974 
Specific performance—Mutuality between parties 

—Suit for specific performance— Other party, af 

can also enforce specific performance, 

For either party to be able to sue for specific per- 
formance there must be mutuality. Once thereis that 
mutuality and one party can sue the other for specific 
performance there is no reason why the other party also 
cannot enforce specific performance. MoIDEEN ' BABA V. 
CHETTYAR Firs. Rang, 552 


Specific Rellef Act (I 0f1877), ss. 26 and 31— 
Unilateral mistake in recording contract—Party 
knowing it, if can take advantage of it—Rectification 
of coniract—Hyuitable relief. 

Where the patties have made an agreement and 
one party records it erroneously, the other party 
if he knows at the time that there is an error acts 
fraudulently if he seeks to take advantage of that 
error and cannot be allowed to enforce it. 

The Court can give effect to an equitable 
defence which in a suit brought for the purpose 
will entitle the defendant to rectification of the 
document although no suit for it has been filed 
and although no claim has heen made for it in the 
pleadings. WiILLIAM CHARLES BINNG v. W, & T. 
Avery, LTD. Cal 117 
————s. 42. Ser Bihar and Orissa Local Self- 

Government Act, 1885, 8. 138 805 F.B. 


s. 42—Decree against minor—Suit for 
injunction against executing decree without prayer 
for setting aside decree, competency of, 

Where a decree was obtained in a suit against a 
minor duly represented by his natural father and the 
minor subsequently sued through his paternal uncle 
as nextfriend for an injunction restraining the 
decree-holder from executing the decree without 
praying for a declaration that the decree was not 
binding on him and there wasno allegation of col- 
lusion, fraud or negligence onthe part of the former 
guardian : 

Held, thatthe suit for an injunction without a 
prayer for adeclaration that the decree was not 
binding on the minor, was not maintainable. 

Held, however, that the suit could not be dismiss- 
ed on this ground, but the plaintiff should be allowed 


to amend the plaint. MEGAYARNAM CHETTIAR v. 
KRISHNAN CHETTIAR Mad. 340 
——s 56. Sex Civil Procedure Code, 1908, 

O. XXXIX, r. 2 98 





s 56(b)—Suit to stay proceedings in a 
Court not subordinate to Court from which 
injunction is sought—Whether darred, 

Section 56, cl. (b), Specific Relief Act, bars a suit 
to stay proceedings in a Court not subor- 
dinate to the Court from which the injunction 
is sought, Exsaw BEG v; RAHMAT, ALI Oudh 798 
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Stamp Act (ll of 1899), Sch. 
ss. 32, 31, 
Finality of. 
It is difficult to extract from the provisions of 

s. 32, Stamp Act anything which indicates that an 

adjudication under s. 3418 necessarily in all cases and, 

for all purposes final. In such case, a reference lies 

In re UNITED 

Provinces ILECTRIC SUPPLY Oo., Ltp. Cal. 601 $. B. 

s. 36—Insufficiently stamped promissory note 

—Admission by trial Court. 

Section 36 of the Stamp Act is not restricted in its 
application to such documents only as can be received 
io evidence on payment of the stamp duty and 
penalty, but applies also to promissory notes and 
bills of exchange referred to in proviso (a) to 
s3 

Section 36 necessarily implies that a document 
which has once been admitted must also be acted 
upon; to hold differently would be to nullify the 
section. MANGALA LAKSHMAPPA v. PaTHALA Musup 

Mad. 683 

s. 36, whether applies to promissory notes and 
documents which form the basis of the claim. 
Section 35 applies not only to documents produced 

as evidence in the case but also to instruments which 

form the very basis of the claim made. MANGALA 

LAKSHMAPPA V. PATHALA MUSUD SAHIB Mad. 683 

ss. 38, 61, Sch. |, Arts. 5, 1—Document 
styled receipt containing stipulation regarding 
interest-—Whether memorandum of agreement or 
acknowledgment. 

Where in a document styled as receipt the exe- 
cutant declared-that he had borrowed a certain sum 
of money at a certain rate of interest, the conclud- 
ing sentence being “ Hence this receipt has been 
executed” and the document bore no stamp; 

Held, that in view of the stipulation regarding 
interest the documents could not be considered 
to be mere acknowledgments but that they were 
memoranda of agreement, In re SUKHDEO PRASAD 


All, 41 
————s. 57. Sre Stamp Act, 1899, Sch. T, Art. 35 (c) 


6018S. B. 

——— Sch. |, Art. 1—Duty under, when to be paid 
for acknowledgment—Letter assuring creditor to 
have confidence in debtor's intention to pay— 

Promise to pay within a period—Stamp duty, if 

to be paid. 

It is not enough thata letter is a mere acknow- 
Jedgment in order to incur the duty under Art. 1 
Sch. I, Stamp Act; it must bean acknowledgment 
which was made with a particular purpose by the 
debtor, that isto say,in order to supply evidence of 
such debt But even ifitis written with the object 
of supplying evidence of such debt, the concluding 
words ofthe article show that it will not have to 
pay duty ifit contains a promise to pay the debt or 
any stipulation, etc. Where the meaning of the 
debtor is merely that the creditor is asked not to 
press him, thathe gave assurance to the creditor to 
have confidence on the debtor’s intention to pay and 
furthermore, there is a promise to pay within a 
period of three weeks, the letter is not liable to the 
stamp duty of one anna. HABIBUL RAHMAN Kuan v. 


ANWAR KHAN Pat, 879 
Art. 1—Art. 1, scope of. 


The policy of Art, 1 Sch, J, Stamp Act is to 
provide for cases where the debtor and _ the 
creditor come to an arrangement between them- 
selves that in consideration of some time or other 
advantage being granted by the croditor to the 
debtor, the creditor demands as a condition that 
the debtor shall relieve him from the apprehension 
that the debt may be barred by- limitation, or that 


: I, Art. 35 (c) 
57—Adjudication under s. 31 — 
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the evidence upon which he would be able to rely 
may not be available at the time ofthe suit Hans 
Ragan KHAN V. ANWAR KHAN Pat. 879 
Stamp duty—Unezecuted document —Stamp duty, if 
payable. 
Ap unexeculed document is not liable to any stamp 
_ duty or penalty. SUKHDE) Prasap, In re All. 41 
Succession Act (XXXIX of 1925), s 63—Hzrecution 
of will of illiterate testator—Making of mark by 
another, sufficiency of—Construction of s 63 \a)— 
Stranger signing for executant, whether should sign 
his own name or name of _ testator—‘Signature’, 
meaning of— Letters Patent (Mad), cl. 36 —Refer ence 
to third Judge—Power of third Judge to decide 
case finally. : F 
Per Krishnun Pandalat and Sundaram Chet- 


ty, JJ, (Pakenham Walsh, J, contra)—For 
the purposes of valid execution of a will 
under œŒ. 63 (a) of the Succession Act, when 


an execution of a will by a person other than 
the testator in his presenceand by his direction 
takes place it is sufficient for that other to 
affix the signature of the testator himself. Section 63 
does not require that the other person executing 
the will underthe direction of the testator must 
sign in his own name with sufficient indication 
to show that he bas executed it under the testator’s 
direction. 

Per Curiam—Where a person wrote at the 
foot ofa will. “This scratch—the mark of Rangam- 


mal” (the testatrix) under the directions andin tke 
presence of Rangammal: 
Held, that there was sufficient execution. 


The word ‘signing’ has been held to mean the 
writing of the name of a person so that it may convey 
a distinct idea to somebody else that the wribing 
indicates a particular individual whose signature or 
sign it purports to be, whereas, a ‘mark’ is a mere 
symbol and does not convey any idea to a person who 
notices it, 

Per Krishnan Pandalai, J.—The correct procedure 
to be followed by the Judge to whom a case is referred 
under cl. 36 of the Letters Patent of the Madras 
High Oourt,is to send the case back for disposal 
to the referring Judges after pronouncing his 
opinion, though it may be possible in some cases 


for the referes Judgeto decide the whole case 
in accordance with the view of the majority. 
DASUREDDI v M. VENKATASUBBAMMAL Mad 75 


s. 124 — Absolute estate devised to female with 
proviso that in event of her death nephew should be 
heir—Female surviving testator— Gift over, if 
takes effect. 

Where atestator leaves a will devising an absolute 
estate toa female witha proviso that in the event 
of her death, his nephew isto be the heir, the gift 
averto the nephew will-not take effect and the 
femala will take an absolute estate, in case she 
survives the testator. KAMLA PRASAD v, MURLI MANOHAR 
Pat. 446 

granted 





sS, 222 —Probate—Whether can be 
to person not named in wiil. 

Under 8. 222, Succession Act,no person who has 
rot been named in the will either expressly or 
by necessary implication, can be granted probate 
of the will, An order passed to that effect is 
illegal and cannot be upheld. Epwarp Waston 
_COLESTON v Mrs. THERESA OuitTy All 124 

S. 232—Death of executor after application 

- Proper course for legatees to adopt. 

When the executor who had originally applied 
for probate has died since, the proper course for 
the legatees toadopt would be to proceed under 
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Succession Act—concld. i 
s. 233 ofthe Act, under which when the exes , 
cutor dies after having proved the will, but before 


having administered all the estate of the deceased, 
a universal or residuary legatee may be admitted 
to provethe will, and letters of administration 
with the will annexed may be granted to him of the 
whole estate, or ofso much thereof as may be 
unadministered. The question of granting letters 
of administration can be considered when a proper ` 
application is made by such a person, EDWARD W ASTON 
CoLESTON v, Mrs, THERESA CRITTY All, 124 
——~—S8S 265, 272—Oudh Civil Rules, r. 240— 

Oudh Courts Act (IV of 195), s. 3i1—District 

Delegates, if have jurisdiction in contentious cases— 

Same Officer both Subordinate Judge and District 

Delegate— Proceeding transferred to such officer by 

District Judge—Jurisdiction to dispose of conten- 

tious proceeding 

Under the Succession Act," District Delegales can 
dispose ofnon-contentious cases‘only and have no 
jurisdiction to grant probate in any case in which 
there is contention as to the grant. There is nothing 
in the Succession Act which renders the Subordinate 
Judge, assuch, incompetent to dispose of contentious 
proceedings underthat Act. The fact that one and 
the same Officeris both a Subordinate Judge and a 
District Delegate lends some colour tothe argument 
that he cannot disposeof a contentious proceeding. 
Although as District Delegate he cannot dispose of a 
contentious proceeding, nevertheless hecan do so as 
Subordinate Judge, if the proceeding is transferred to 
him by order of the District Judge Kattco v, Noor 
JAHAN . Oudh 876 
—s, 300 asamended by Act XVII of 1929 

—Succession certificate, iy can be granted by High 

Court having no Original Jurisdiction. 

The definition of a * District Judge `“ as putin by 
Act XVII of 1929, pointsto Judge of principal Oivil 
Court of Original Jurisdiction although there is no 
longer any statutory bar against a High Court Judge 
granting a succession certificate if he otherwise 
possesses the necessary jurisdiction. But he cannot 
grant ib unlesshe isthe Judge of a principal Civil 
Court of Original Jurisdiction. A Judge of the 
Allahabad High Court is not such a Judge, but a 
District Judge is. Anapplication for grant of tha 
succession certificate cannot, therefore, be madeto the 
High Court, In re RAJENDRA CHANDRA Sen 
All. 825 

estate— 





—s, 325-—Scope of — Insolvent 
Legacies, whether can be paid hefore debts. 
Under s. 325, Succession Act, it is not the duty 

of the executor in every case, whether the estate is 

solvent or insolvent to pay each creditor before he 
pays any legatee. Itonly lays down priority. It does 
not stand in the way, in an admittedly solvent estate, 
of the executor paying a legatee before he bas dis- 

charged the debts of the deceased. Section 325, 

does not affectthe matter either way which has to 





be considered from the standpoint of the 
solvency or insolvency of the estate. As a matter 
of general principle, it is the duty of an 


executor first to ascertain what the position ia 
and,unless it is sufficiently clearto himthat the 
estate is solvent, not to pay the legacies before the 
debts have been discharged. If there has been an 
administration decree the same principle applies, 
The debts will be ascertained and until the 
position has been clarified by an account being taken 
or it having reached such a stage when it becomes 
apparent that these payments can be made without 
risk to the creditors, no payment should be made, 
GovERDHONEDAS V. HARISH CHANDRA , Cal, 193 


Vol 152). 


Sult for restitution of conjugal rights, Ser 


Civil Procedure Code, 1909, Sch. 1I. cl, 1 90 
Surety. Sze Criminal Procedure Code, 1893, s, 504 
: 646 


Taxes an i charges ~When to be paid by tenant— 
Kabuliyat executed by tenant—Interpretation. 
Although the fact the reservation ofa “neb rent or a 

rent free of all outgoings or clear of all taxes, charges 

and impositions” imposes upona tenant the burden 
of ali rates and taxes except property tax can be 


inferred if the words occur in a lease emanating 
from the landlord, when the words have been 
used in akabuliyat executed by the tenant in 


favour of the landlord, the Court should look into 
the conduct of the parties to determine the real 
intention. JWALA SAHAY v, MATHURA PRASAD 
Oudh 786 
Tort—Actionable wrong—Holding of rival mela on 
one's own land, when illegal—Act not unlawful in 
itself—Motive bad—Act, if rendered unlawful—In- 
junction, 

An act which is not unlawful in itself does not 
become unlawful merely because it interferes with 
other people’s business or merely because the motive 
of the actis bad. The holding of such a rival mela 


by defendant on his own land would not be unlawful 


merely because it may interfere with the plaintiff's 
mela or merely becausethe defendant in holding his 
mela hada bad motive for his act. But such an act 
on his part would be an actionable wrong if he 
would exercise his right of using his land by the 
employment of illegal means, Therefore the granting 
of an absolute injunction restraining the defendant 
from enjoying his own land is illegal. MUHAMMAD 
ZAHADUR RAHIM v, SATYENDRA NARAYAN Cal. 66 
—Joint tortfeasors—Accord and satisfaction. 

Anaccord and satisfaction in favour of one joint 
tort-feasor operates in favour of them all. MokHANLAL 
LOLARAM V. PANOHAMLAL SHEOPRASAD Nag. 398 

Joint tort-feasors—Conspiracy between two 
persons resulting in deprivation of third party of 
money to which he is entitled—Both conspirators, if 
liable, 

Where as the result of a conspiracy between two 
persons a third person is deprived of money to which 
he is entitled, he has a cause of action against both 
the conspirators. The question whether one of the 
two was the agent of the other or there was privity 
of contract between them is immaterial. MADHORAO 
v. RAGHUNATH Nag. 638 (a) 
Trade-mark—Owner allowing many people to copy 

his mark—E fect. 

Where the owner ofa trade-mark stands by and 
allows anumber of different people to copy his mark 
he loseshis right in it by reason ofthe fact that the 
mark has become common to the trade, but the owner 
of a trade-mark cannot be said to have thrown his 
mark open to the trade generally by acquiescing in 
one other person or firm using it, GASPER & Co v. 
Leona OHeY & Co, Rang. 855 
“Passing off'—Action jor infringement of 

trade mark—‘ Passing ff" action ~ Conditions —Basis, 

A condition precedent to an action for infringe- 
ment is registration. But in a“ passing off ` action 
it is not a question of title; the basis of a!" passing 
off” action is a false representation. Gospar & Oo. 
v. Leona OneY & Co, Rang. 855 
* Passing off” action — Question whether 

plaintiff has acquired right of property in mark, 

whether material, 

The plaintif in a“ passing off” action has 
to show that the act of the defendant complained of 
is calculated to lead to the passing off of the defend- 
ant’s goods for these of the plaintiff's, and it does 
pot dependon whether thelatter‘has acquired any 
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right of property in the device under which he sells 
his goods, GASPER & Co, v. LENG CHEY & Co. 

j | a Rang. 855 

“Passing off’—Mark associated with importer 

and not with suppliers -Importer, if can bring 

“ passing off” action, 

Where inthe local market 8 particular brand of 
goods is associated with the importers and not with 
their suppliers, the importer is entitled to institute 
an action for ‘passing off.” Gasper & Co. v, Lzoxe 
Onzy & Co Rang. 855 


Transfer of Property Act (IV of 1882)—Transfer 
of Property Act, applicability of, inthe N.-W. F. P. 
The Transfer of Property Act does nut apply to 

the North-West Frontier Province; but its principles 

govern cases arising amongst its residents. Fira 

GANDA SINGH MEHR SINGH vV. SECRETARY oF STATE 





; Wé Pesh. 231 
—s 8-—Principle under—Applicability. SER 
Hindu Law 387 


—— s. 39. See Hindu Law 709 
s, 52—Compromise— One party transferring 
all his rights—Lis pendens, if operates. 

lt cannot be said that because in a pending suit 
parties arrive at a compromise in which one party 
transfers his rights to another, it is bad on the ground 
of lis pendens under s. 52, Transfer of Property Act. 

CHHOTABHAI MOTIBHAI v. DADABHAI NARANDAS 
5 Bom. 715 
- — 5, 52— Preliminary decree for sale of plots 
—Subsequent mortgage of plots along with other 
property to another person—sS. 5?, applicability of. 
A subsequent mortgage of certain plots along with 
other property to another person after the passing 
of the preliminary decree in favour of the previous 
mortgagee, for the sale of there plote, does not 
affect the previous mortgagee’s right in the mort- 
gaged property, as s. 52, Transfer of Property Act, ap- 
plies to the subsequent mortgage which is- acquired 








pendente lite. RADHEY Lan v. Ram LAL Oudh 1018 
—s. 53. See Oivil Procedure Code, 1908! 
O XXI,r.63 . 555 


———s,53—Civil Procedure Code (Act V of 1938) 
0. XXI, r, 63—Attachment raised—Suit by creditor 
under O. KAJI, r. 63—Action, if should be on behalf 
of other creditors. x 
A creditor whose attachment has been raised and 

who avails himself of the right given by O. XXI, 

r. 63 of the Civil Procedure Code can sue on his 

own behalf alone for having the alienation declared 

void, without mention of any other creditors or their 
debts. U Mauna Negev. P. L, S. P. OHETTIAR 

Rang, 506 

s. 53—Transfer in favour of creditor— 

Pre existing debt — Knowledge of creditor that 

transfer is likely to delay or defeat other creditors 

—Whether makes the transfer voidable, 

Where the transfer is in favour ofa creditor fora 





pre-existing debt, the. knowledge of the creditor 
that the transfer is likely to defeat or delay the 
other creditors does not make the transfer in his 


favour voidable under s. 53, Transfer of Property 
Act, There is a distinction between a transfer 
made in consideration of ready cash and a 
transfer made in discharge of pre-existing 
debts. In the first mentioned case, the question 
of good faith of the transferee does arise. ln the 
second class of case3, however, it has been held that 
no question of good faith arises onthe ground that 
a creditor is entitled to safeguard his interests by 
obtaining a transfer of property from his debtor, 
even ifhe knew that the necessary result of the 
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transfer would be to defeatand to 


creditors. GoBIND RAM v. OHHoa MAL Lak. 472 





, 64 : 
a s,53-A—Applicability, if retrospective. 

Section &3-A, Transfer of Property Act, cannot be 
applied retrospectively to pending cases. MUKTESWAR 
TRIGUNAIT?Y, BARAKAR Ooat Co. LTD. | Pat. 498 
S$. 53-A—S. 53-A, if- applies to movable 

, property, 

Done of part performance as 
s. 53-A, Transfer of Property Act, can have no rela- 
tion under any circumstances to movable 
ty.«Baast Dutt v, RaMALALBYAMAL Rang, 431 
= s. 54. Sus Registration Act, 1908, s. 17:2) 

(xii). i 988 
——-—S, 54—Hiba-bil-ewaz—Nature of—Whether 

governed bys. oki i i k 
"TA. hiba-bil-ewaz, according to -Muhammadan Law, 
~is in reality asale and has all the incidents of a con- 
` tract of sale. Therefore, where the property is im- 
movable and is of the value of rupees one hundred 
and upwards, it must be effected’ by a registered 
‘instfument as required by s.51, Transfer of Property 
Act, 1882, which relates to sales. SaBURANNESSA v. 
Sappu SHEIKH < Cal 422 
— —- ss, 54, 53-A—Transfer of movable and 











immovable property by one deed—Deed unregistered. — 


—Consideration single — Interest in movable 


property, if passes. 


Where a document transferring both movable and, 
immovable property for a single consideration, is 


not registered though compulsorily 1 ir 
order to affect immovable property, it cannot affect 
the movable property the reason being that the 
document contains one transaction for one considera- 
tion and there is fo separate transaction concerning 


registrable in 


"© the movable property. Buası Durr v. RAMALALBYAMAL, 


“Rang. 431 
S. 55 —“Eneumbrance ", if includes recurring 

charge like maintenance. «| h f 

The word “ incumbrances " is of sufficient ampli- 
tude to'incelude also a'recarring liability like main- 
tenance allowance. HARÓHARAN LaL v. NURUL HASAN 
Kaan: ‘ : g Oudh 221 
—ss. 55, CI. (1) (gı—Sale deed not mentioning 

any encumbrance on property—Duty of the vendee 

to discharge the charge. 3 : 

Under s. 55, cl. (1) (g) of the Transfer of Proper- 
ty Act, the seller is under a statutory liability to 
discharge ‘all incumbrances existing on the property 
at the time of sale except where the property is sold 
subject to incumbrances. Where there is “not a 
word inthe terms of the sale desd which might 
indicate thatthe property was sold subject to the 
incumbrance, the vendors are bound under the pro- 
visions of this section to meet the charge. HAROBARAN 
- Lar v. NURUL Hasan KHAN : _ Oudh 221 
8.55 (4) b). Sun Registration Act, 1908, 
s. 17 (1) (b) 375 
s. 60, beforeamendment of 1929— 

Transfer of equity of redemption of part of 

mortgaged property—Release of part by mortgagee 

after transfer—Transferee, when entitled to claim 
redemption , Kan 

If a mortgagee. with notice that the equity 
of redemption in a part of the mortgaged 
property has been conveyed, releases any 
part of the mortgaged estate,heis bound to abate a 
proportionate part of the mortgage debt as against such 
purchaser. In other words, a mortgagee cannot re- 
lease a part of the mortgaged land, and then seek 
to enforce hig entire claim upon another portion in 
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delay the other. 
s. 53-A, Ser Transfer of Property Act, Pe : 
: 1 


laid down in 


proper-. 


. erty- Act if atall and there is’ no 
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which third parties have become to 
interested a3 assignees of the equity of redemption, 

But such a notice tothe mortgagee is 
In the absence of sucha 
feree 
only. 


notice, therefore, the trans- 
cannot claim the redemption of his property 
PRANBALLAY SAHA v, BHAGBAN CHANDRA SEAL 


Cal. 429 , 





ss. 67, 68 (a) (b)—Usufructuary mortgagee 
for particular time—Dispossession shortly after 
entering possessiin—Right to sue for money barred 
by time—Mortgagee, if has further cause of action 
to swe for mortgage money on expiry of term. 


A usufructuary mortgagee for a particular time 


has no further causa of action to sue for the mort- , 
gage money on expiry of the term, if soon- after 
entering into possession he is dispossessed and if. 


his right to sue forthe mortgage money 
dis possession is allowed to be barred by time. Kirtr 
NARAYAN SINGH v. SURENDRA MOHAN SINGH Pat. 897 
——— s, 68 (ai—Covenant 
liability, if can be implied. 
Any action claiming the mortgage moneys simpli- 
citer must be made under s, 68 (a), Transfer of Prop- 


ant. KIRTI Narayan SINGH v. 





. : Pat. 897 . 

s. 68 (a) (b). > a : 

Sez Mortgage . pe A 437. 
‘Sze Transfer of Property Act, 1882, 8. 67 897 

———S. 69. Sze Mortgage 437, 


8. 76 —Possessory 


taken in lieu of interest—Parties governed by 


his knowledge : 


essential. | 


on such . 


creating personal 


implied ` coven-, 
SURENDEA MOHAN SINGH - 


mortgage—Profits to be. 


Dekkhan Agriculturists' Relief Act (XVII of 1879). 


-—8. 16 (a), Transfer of 
to the mortgage transaction. 
Section 76 (a), 


be taken in lieu of interest, and which 
by the provisions of the Dekkhan Agriculturists’ 
Relief Act, SAKHARA SAWRAM v. DHAKTOJIRAO 
SHRIPATRA? : ' “Bom 431 





sum on fixed date, to be usufructuary—Separate 
covenant to pay 


V of 1908), O.1I, r 2. 


The rights and liabilities of the parties to 


Transfer of Property Act, does not , 
apply to a possessory mortgagein which protits are to. 
18 governed . 


ay interest yearly—Suit for interest , 
alone, if maintainable — Civil Procedure Céde, (Act. 


Property Act, if applies | 


S. 98—Anomalous mortgage—Simple mortgage , 
in the first instance and on non-payment of principal . 


. 4D; 


anomalous: mortgage must be determined by the terms, 


of the contract as evidenced in the mortgage deed. 

The parties intended that the mortgage should, in 
the first instance, be a simple mortgage and that in the 
event of non-payment of the principal sum on the 
date fixed, the mortgage should be converted in a 
usufructuary mortgage; 
while the mortgage was subsisting 
mortgage the mortgagee should have all 
of a simple mortgagee and there 
covenant to pay interest yearly ; 

Held, that the words “amount secured" 
they normally mean both principal and interest, in 
this case they meant the principal Only, and a suit 
for interest alone was maintainable, CHAN Yin Serw 
v, Ma AUNG THEIN 


—-Sale in contravention of 

votdable, 

Saction 99, Transfer of Property Act 
apply to sales held before the 


s. 99—Whether void or 


Act does not 
coming into force 


further, they intended that. 
as a simple. 
the powers. 
Was a. separate. 


though i 


Rang..494, 
—— zS. 99 ~Sale held before Act—S. 99, if applies , 


ofthe Act, Where a sale is held in contravention : 


of the provisions of 8. 99, the sale 
void but only voidable and if ‘no 
to get the sale set aside within the 


is not altogether 


steps are ‘taken , 
Period of limita. 
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tion, it cannot be set aside afterwards Suro DARSHAN 

Sines v. Magesuur DAYAL čć Oudh 839 

$.100—Charge—Oral charge and subsequent 
mortgage — Priority. 

Where thelaw requires a specified transaction to 
be in accordance with specified formalities, in order 
that particular legal results may follow, no Court 
‘will favour an endeavour to give to an identical tran- 
saction another name with the object of bringing 
about the particular legal results in question without 
observing the formalities specified by the law If 
the transaction is exactly of the nature contemplated 
by the law which the law describes or otherwise 
refers to as á mortgage, if it has the same incidents, 
ao that it cannot be distinguished from a mortgage, 
then the transaction cannot be treated as otherwise 
than a mortgage merely by calling it a charge ; it 
cannot be created orally merely by calling it a charge 
in-spite of the fact that the law denominates tran- 
sactions having such results as mortgages, and 
requires mortgages to be by registered deeds. 

Where an oral chargeiscreated on immovable 
property prior in point of time to a subsequent 
mortgage efiected on the property without notice of 
the charge, the charge does not avail against the 
mortgage. OHHAGANLAL SAKHARAM V. CHUNILAL JAGMAL 

5 Bom. 267 
——— 8, 100— Registration Act (XVI of 1908), s. 17 

—Letter agreeing not to alienate certain properties, 

whether creates charge—Document creating charge— 

Necessity of registration. 

A mere letter addressed to a Bank by whicha 
person. who intends to take a loan from the Bank in 
future undertakes not to alienate certain properties 
does not amount to a charge. 

- Even-a charge, though it may not amount to a 
transfer, createssome interest in immovable property 
and a document which purports to-create a charge 
must be registered. RAGAMPUDI MALLIAH v. MUTTA 
VENKATESWARLU Mad. 772 
————s, 105—‘Premium, meaning of— Deed— 

Construction—Provision that on payment of lump 

sum, or in instalments property demised would 

become absolute property of lessee—No condition of 
re-entry —Sum to be paid, if premium — Stamp 
duty payable. 

A company entered into an agreement with a 
Municipal Board forthe supply of such electrical 
energy as might be needed for Municipal purposes 
as set forth in that agreement and for the purposes 
ofthe supply, the Board agreed to grant a lease 
to the company of the land in question and of the 
electric generating station upon the termsand con- 
ditions set outina deed. By this indenture, the 
Board granted a lease of the land, together with the 
buildings upon it, to the. company, fora term of 34 
years and 170 days in consideration of the payment 
of a yearly rent of Rs, 3,000and of the repayment by 
the company of the balance of the moneys borrowed 
by the Board from the Local Government amounting 
to the sum of Rs. 16,62,500 in 35 half-yearly instal 
ments of Rs. 47,5)0. It was agreed in the indenture 
that, if the company paid up the-whole of the ap- 
portioned loan, either by instalments or ina lump 
sum, then the electric generating station with the 
buildings and appurtenances would become the 
absolute property of the company. The company 
stamped the document for the amount of Rs, 18 )-12-0 
upon the footiag that it was a lease ata rent of 
Rs. 3,900 per annum for the term of 34 years and 170 
days. Thecondition of re-entry on default of pay- 
ment was omitted ; 

Meld, that the sum agreed to be paid by the lessee 
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was not a premium within the meaning of s. 105, 
Transfer of Property Act,.but it was in the nature of 
purchase money to be paid for the acquisition of the 
electric generating station and did not refer to the 
lease of land. Oonsequently, the instrument was 
properly stamped and was notassessable to stamp 
duty under Sch I, Art. 33 (c) Stamp Act. In re 
Uniten Provinces Exzorrtc SUPPLY Oo., LTD. 

Cal. 6015 B. 
$8.105, 107—Lease and agreement to lease 

—Difference—Tests for ascertaining, whether a 

transaction is a present demise or agreement to 

lease in future—Deed—Construction. 

Jn determining whether a transaction is a lease 
or only an agreement to grant a leass, the test is 
whether it -was intended to give the grantee an 
immediate right to be, from that moment and 
before the execution of any lease, a tenant from 
a future day. If it was, then it is a lease. If 
otherwise, it is an agreement not of present demise 
but of future demise The fact that the tenancy 
is to commence from a future datedoes not prevent 
the agreement being one of present demise Nor does 
the fact that a formal document wasto be executed 
in the future prevent the agreement beiug a 
lease. 

[Their Lordships held on the facts that the 
transaction in question was a present demise and 
not -a mere agreement to lease.) Mopurapra v. K 
RaMaswaMI GRAMANI Mad, 538 
——s. 108 (b) — Lease -Delivery of possession, 

if necessary--Onus of delivery of possession—Lessee, 

when liable to pay reni. 

Section 108, cl. (b), Transfer of Property, Act, 
makes it incumbent on the lessor to deliver pos- 
session of the property to the lessee, and allows 
the lessee to raise thedefence that possession not 
having been given he is not liable to pay rent. 
The on sis on the landlord to provethat possession 
was given to the lessee before he can claim the 
rent. Firm GANDA SINGH MEHR SINGH ?. SECRETARY 
or STATE Pesh 231 
—_—— 8.108 (g)—Contract Act (IX of 1872), s. 69 

—Lessor. and lessee—Failure of lessor to pay up 

prior mortgagee—Threat of eviction by mortgagor— 

Payment by lessee—Lessee's right to re-imbursement 

from lessor—Liability of lessor's assignees— Question 

of contribution— Election by lessee to hold assignee 

liable— Release of lessor. 
_ Where a lessee is threatened with disturbance or 
eviction by the act of a. prior mortgagee for 

ayment of whose debt the lessor has made himself 
iable by covenanting with some third party (such 
as the mortgagee or the vendor of the leased 
premises’, that threat amounts to a breach of 
covenant for his enjoyment and the lessee is 
entitled under s. 108 (g) of the Transfer of Property 
Act to pay up the mortgage debt and to recover 
the same from the lessor, or, if the lessee so elects, 
from the transferee of the lessor’s rights. In 
any case, the lessee would be entitled to recover 
such amount under s. 69 of the Oontract Act. 

No question of contribution arises in such a case, 
inasmuch as between the lessorand the lessee, 
the lessee is entitled to demand as against the 
lessor that his interests shall not be prejudiced by 
the enforcement of a prior mortgage which the 





‘lessor was bound to pay. 


Where the lessee has elected to hold the lessor's 
transferee liable, he cannot afterwards turn round 
and hold the lessoralso liable. IsHwara SHETTY v. 
Ramappa SHETTY Mad, 201 
$..111—Landlord and tenant—Notice to quit— 
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Date of vacating land mistaken by accident— 

Intention clear—Notice if valid, 

Where on November 9, 1927, a notice is given toa 
lessee stating that he should vacate the land on 
May 13, 1927, the notice is valid, for it is eufficient 
if the person on whom the notice is served under- 
stands what is really meant by that notice TIKA 
Ram v. SRI THAKUR Doosl MABARAT “All. 189 
- s. 115— Lease—Permanent lease capable of 

being surrendered—Qabuliyat executed subsequently 

—Lease, if becomes surrendered, ` 

Where a permanent lease is capable of being sur- 
rendered and a subsequent gabuliyat in writing and 
registered is given, the former lease is surrendered 
automatically, Tıra Ram ‘v. SRI THAKUR Doosr 
MAHARAJ All. 189 
4 s.126—Gift, if can be revoked--Right to 

revoke, if a personal right of donor. 

Section 126, Transfer of Property Act; does not lay 
down that a gift can be revoked in the same manner 
as acontract can be rescinded. The right of revoca- 
tion which is given by s 126, Transfer of 
Property Act, is aright which is personal to 
the donor. It cannot have been intended by the 
legislature that the successor of adoncr could 
revoke a gift made by the latter by merely giving 
bim notice AZIZUNNISSA v. Stray Husain All. 146 
—— 8.137. Sre Contract Act, 1872, s. 178 
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——$8.137—Pledge of Railway receipts ~Whether 
apledge of the documents — Pledgee entrusting 
receipts to pledgor as his agent in usual course of 
business--Effect of—Rights of pledgee, if affected 
—Letter of hypothecation—Whether constitutes good 
equitable charge—Notice—Immediate parties— 
Rights, if depend on notice—Tokens of authority to 
receive possession—Transfer for value—Effect. 
Under the terms of s, 178, Contract Act, a pledge of 

the Railway receipts amounts to a pledge of the goods. 

Section 178 is describing a pledge of goods either by 

pledging the goods eo nomine or by pledging the rela- 

tive. documents 

Where the pledgees do not part with the posses- 
sion of the goods or receipts inthe juridical sense 
of that word, but merely part with the custody by 
entrusting the receipts to the pledgor as their agent 
or mandatories forthe special purpose of conveni- 
ent dealing with the goods, such action does not 
involve a parting with possession and doesnot in any 
way affect the rights of pledge. 

A letter of hypothecation which in terms isan 
acknowledgment by the insolvents that they had 
deposited the property documents and securities 
thereunder mentioned as collateral security for the 
advance, witha power of salein the case ‘of default 
and various ancillary provisions, constitutes a good 
equitable charge binding between the insolvents and 
the pledgee and also the Official Assignee who has 
no higher or better right than the insolventsat the 
date of insolvency. 

The rights between the immediate parties do not 
depend on notice, just as in the case of an equitable 
assignment of a debt notice is not necessary to com- 
plete the equitable right as between assignor and 
assignee. Though it is true that no third party hold- 
ing’ the goods or dealing with them without notice 
of the respondents’ lien, would be affected by that 
lien, this is aconsideration which is irrelevant to 
the equitable rights constituted as between the res- 
pondents and the insolvents, as the Official Assignee 
merely stands in the insolvent's shoes 

Even ifthe documents of title are regarded as 
merely tokens of an authority to receive pos- 
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Transfer of Property Act—concld,: «> >~ 
session, their transfer for value by way `of 
security for advances must at léast-raise an ‘equity 


as between transféror and transferee’ entitling the 
latter to an order restraining the former’ from him- 


aelf claiming delivery of the relative goods without ` 


producing the receipts, in which case the Official 
Assignee is subject to the same equity. OFFICIAL 
AgSIGNEE oF Mapras V," MEROANTILE BANK oF INDIA “ 
P. C. 730 
Transfer of Property (Amendment) Act (XX of 
1929), s. 63— Whether retrospective in ‘effect, * .’ 
The amendment made in s. 100, Transfer of Prop- 
erty Act by the Transfer of Property Saori | 
Act, 1929, has no retrospective effect. “ CHHAGAN 
Bom. 267 


Trusts Act (ll of 1882), ss 23, :59, 90—Co-heirs 
of Muhammadan—Whether co-trustees—Major co- 
heirs dealing with minor's property—Feduciary 
relationship—Liability to pay interest. > | 4 
Though co-heirs of a deceased Muhammadan are 

tenants-in -common and a co-tenant does. not stand 

in a fiduciary relation to the other co-tenants, a co- 
heir may, by his dealings with the shares 
others, put himself in a fiduciary relationship. 

“ Where, after the death of a Muhammadan, his 

younger son who was aminor lived under the pro- 

tection of the elder son and the latter. acted -ag his 
guardian in several dealings : . : 

Held, that the.conduct, of the elder son crested 
unders. 90 of the Trusts Act, such fiduciary relation- 
ehip as entitled the younger son to treat his brother 
as being in the position of a trustee for him.. PEER 

MOHIDEEN ROWTHER v ASIA Bivr Mad. 739 

Undue Influence—Burden of proof. s ~ 
Where there is no serious dispute as to the fact 


SAKHARAM V. OHUNILAL JAGMAL 


of the — 


of undue influence, the onus is-on him who denies ' 


it, to prove that no undue influence was exercised. 
and, that the transaction was made in good faith; 
AZIZUNNISSA v. SIRAJ HUSAIN AL. 146 


U. P. Excise Act (IV of 1910), ss. 53, 53 (1), 60 
(al, 60 (f)—Search illegal—Proof that certain 
articles, were discovered in the . course’ of it— 
Whether ċan be adduced—Conviction, if vitiated by 
allegality in procedure for search. 5 h 
Although a search may have been illegal, it can 

nevertheless be proved that certain articles were 

discovered in the course of it, and a conviction is 
not necessarily vitiated by any illegality in the’ 

procedure in connection with the search: ° i 
Where the Inspector making a search of the house’ 

of the accused was not the’ officer in charge of the’ 

Police Station and was not competent under s. 53,' 

U. P. Excise Act to make a search nor did he comply’ 

with the requirement of 8.53 (1) but the accused, 

was found in possession of ‘illicit liquor ‘and! 
apparatus for manufacture of illicit liquot: , : 

Held, that the" accused ought to be convicted’ 
under ss, 60 (a and 60 (f , U. P. Excise Act. EMPEROR 

v HUSATNI ; Oudh 310 


U. P. Municipalities Act (Il of 1916), s. 24" 


Person appointed as returning officer-Whether a 
public officer —Notice of suit, if necessary., Se 


1 


A person who had been appointed as the Returning! ` 


Officer by the District Magistrate for ‘ths purposes: 
of an election and who was doing the election work 
of tha Municipality at the time, cannot be said to: 
be a public officer who was acting in that connectidn 
in his official capacity as such public officer. A 
public officer, for the purpose of s. 80, Civil Pro- 
cedure Code, is defined in s. 2 (17), U. P. Munici- 
palities Act and none of the categories mentioned’ 
therein would, include such a Returning Officer, 
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pasi È Pe EE By tao koai hays 
Mounambran, EXRAM Kuan ‘yy Mipza MUŘAMMAD Bakar g 
- rr AR, a San w s 


E E Ceo ere a ee AN 817 
——— >s. 29-Irregularitits in ‘proéeedings, if vest 
Civil Court with'jurisdiction. © |." f re 
The fact.that irregularities were ‘committed in the 
‘omissidg to” submit the “proceedings of the Revising 
Committee formally béfore, the District Magistrate, 
does not mein ‘that jurisdiction will te vested, ia 
‘the Civil Court to ré“open the matter and question thé 
propriety of any ‘ordér passéd ‘by Jt 16, Revising. Com- 
mittee ot thé District Magistrate. “MUHAMMAD EKRAM 
‘Kuan v. MiRZA MUHAMMAD BAKARE |, All. 817 
— 65.29, 326—Rules under; rm. 4, 9, 11, 14 
—Right of residents in ward to object to preparation 
of électoral roll—Atuthority competent to ` revise 
order of Revising Committee—Order of District 
Magistrate, if final—Civil Court, if has jurisdiction 
‘to question order. ` > Vat ae 
The right conferred on people residing ina ward 
is merely tó object,to.the preparation of an electoral 
roll: within the préscribed time and to ‘submit their 
grievances before the Revising Committee. The 
- only other authority who can revise the order of the 
Revising Oommittee is the District Magistrate. 
Subject to any order passed by the District Magis- 
trate, the order made by the Revising Committee 
is final. The order of the District Magistrate also 
is final; and the electoral roll has to be amended 
in accordance with such orders and the electoral 
roll so amended cannot be altered. Consequently a 
Civil Court has no jurisdiction io question the order 
of the District Magistrate which under the rulesis 
declared to be final. MUHAMMAD Exram Kaan v. 
Mirza MUHAMMAD BAKAR All. 817 
s.155—Suit for recovering octroi dues— 

Maintainability of—Civil Procedure Code (Act V 

ef 1998), 3.9. 

Having regard to the generalscheme of the U. P. Mu- 
nicipalities Act, it was not intended by the legislature 
that apart from the special penalty imposed for the 
non-payment of ‘octor1' dues, the right to recover which 
has been created by the Act itself, there should be a 
further and an additional right to recover the same 
by suit. In the absence ofa clear indication reserv- 
ing the right of a separate suit, a suit to recover it is 
barred and the case does not fall under s. 9, Civil 
Procedure Oode, MUNIOIPAL Board, BAREILLY V. ABDUL 





Aziz Kuan ; All. 792 
——s 326. Ser U.P. Municipalities Act, 1916, 
8. 29 817 





8, 326—Notice under s. 326, if necessary, 
when relief claimed is injunction. 

Notice under s, 326, U. P. Municipalities Act, is 
not necessary where the reliefs claimed are those of 
an injunction and come within the last proviso. 
MUHAMMAD IixraM Kwan v. Mirza MUHAMMAD BAKAR 

All. 817 
——— 8, 326 (I) (3)—Chairman of Board acting 
as such making report to Police against clerk of 

Board resulting in his prosecution—Suit for 

damages} for malicious prosecution—Nolice under 

s. 326 (1), necessity of—Tests—Suit filed more than 

siz months after plaintiff's acquittal—Whether 

barred. 

Notice under s. 326 (1), U. P. Municipalities Act, 
is necessary where the Chairman of the Municipal 
Board acting as such makesa report as a result of 
which a clerk of the Board is prosecuted and the 
clerk files a suit for damages for malicious pro- 
secution. The important test is whether the 
officer professed to act in his official capacity. But 
when, notice has been given, and the institution of the 
guit ig delayedefor more than sis months after he 
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‘plaintiff's final acquittal, it is barred by s. 326 (3). 


HABIBUR RAZZAG v. RAM ARUP “Ali. 393 


JW. P. Prevention -of , Adulteration Act (VI of 


“ 1912), $. 4 Sze U.P. Prevention of’ Adulteration 
Act, 1912, 8. 15 | E AG j 7 367 
—ss,,15, 4—5. 15, if mandatory—Certain 
parliculars not mentioned in summons,’ when not 
prejudicial to accused—Hearing of case within less 
than seven days from, date of service—Effect of+ 
Criminal Procedure Code (Act V of 1898), s. 537+- 
| Irregularity, when cured under. ` 
The provisions of s. 15, U., P. Prevention of 
Adulteration Act, . are mandatory . and ought 
to. be followed by ‘Magistrates. . Omission’ to 
-state the name of the prosecutor or the particulars 
of the offence in the summons or a delay inthe filing 





‘ofthe ‘complaint or the hearing of the case within 


less than seven’ days, from „the date of the service of 
ihe summons, would certainly be an “irregularity, but 
that alone is not, sufficient to make the conviction 
illegal. These provisions are subject tothe general 
provisions of s. 537 of the Codeof Criminal. Procedure 
under which no error,omission or irregularity in the 
summons can justify the setting aside of a finding or 
sentence or the order passed by a Court of competent 
jurisdiction on appeal or in revision, unless such 
omission, error or irregularity has in fact occasioned 
2 failure of justice. Consequently, the mere fact that 
certain particulars are not mentioned in a summons, 
would not in every case be prejudicial to the accused 
when atthe trial he is aware of such particulars, 
On the other hand, the hearing of a case within less 
than seven days from the date of the service may, in 
most cases, be prejudicial to him and he may not be 
able to defend himself at such short notice. 

Where, however, the accused has never made a 
grievance of itand when the case was called on by 
the Magistrate, there was no protest on his behalf 
that the summons had been served only afew days 
earlier and when he went in revision there was no 
suggestion in the grounds of revision that he had 
been prejudiced: 

Held, that the accused was not prejudiced in any 
way and the irregularity was therefore cured by s. 537, 
Criminal Procedure Code KEHAR SINGH v. EMPEROR 

All. 367 
Usurious Loans Act (X of 1918). Sse Debtor and 

creditor 522 
Waiver—Accused if can consent to do things not 

authorised by law. - 

A prisoner can consent to do nothing which is not 
authorized by law and the consent of Counsel for an 
accused person cannot validate a course of procedure 
which the law does not authorise. IBRAHIM © EMPEROR 

Nag. 236 

Will—Oonstruction. Ses Hindu Law 710 
Construction — Bequest by implication—Pro- 

vision that wife is to become owner of movables and 
that copyright in books should be considered movables 

— Bequest of copyright, if made. 

An erroneous recital in a will amounting to a 
declaration that the testator supposed thata party 
referred toin the will, willbe full owner, is no 
evidence of an intention to give by the will and can- 
not be treated as a bequest by implication. 

A will provided “on my demise my wife shall be- 
come full (absolute) owner of entire movable pro- 
perties according to law. Consequently there is no 
necessity of any will in respect of the same also. 
The copyright in my books is reckoned among 
movable properties:" 

Held, that on a true construction, there was no 
bequest of the copyright in the books by the will 


4 


xcii 
é r h 
Wlti—conceld. 7 


o 


either expressly or by implication. NILADRI Naru 
- MUKHERJEE V. SATIS 
WORDS AND PHRASES:— : | i 
a Mallk—Significance of, when used in wills 
and other documents—Deed. f h 
The term ‘malik’, when used in a will or other 
document as descriptive of the position which a 
devisee or donee is intended to hold, has been held 
apt to describe an owner possessed of full proprietary 
rights,.including the full right of alienation, unless 
there is something in the context or in the surround- 
ing circumstances to indicate that such fall proprie- 
tary rights were not intended to be conferred. 
KAMLA Prasan v. MURLI MANOHAR Pat. 446 
Tavazhi, meaning of. Sze Malabar Law— 
Partition 524 
Workmen's Compensation Act (VII! of 1923), 
s. 3—Medical estimate of  disablement—Com- 
pensation, how to be calculated. h we 
When the disability is estimated medically 
at 20 per cent., compensation ‘also should be ‘awarded 
at. 20 per cent. of the total earning capacity. DHANPAL 
Maprastv SUPERINTRNDE@NT oF OOLLIERIES Pat. 1024 
+$, 3—Permanent partial disablement—Claim 
for compensation — Negligence of employer and 
“employee, if proper test—Nature of proof—Work 
/ 
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Workmen's Compensation Act—coneld. l 


within scope. of employment—Exemption under 

proviso to s. 3 tobe proved by employer. 

When a workman claims compensation. on the 
ground of permanent partial ,disablement- ‘due to 
fracture caused by the falling of | roof, negligence 
either onthe: part ofthe employer or, the’ employed 
is not the criterion tobe employed. ` The question 
is firstly, whether the. workman at the time of 
the injury was working within the ‘scop@ of his 
employment, and, secondly, if so,‘whether the em- 
ployer has ‘proved that, he,is. ‘exempted from 
paying compensation because. of the provisos to &; 3, 
Workmen's Compensation’ Act.. The employer will 
only escape liability if he can gitisfy,the provisos 
ins. 3. DHANPAL  Maprast. v. SUPRRINTENDENT., oF 
OoLLIERIES | i ` > Pat 1024 


Writ of prohloltlon — Jurisdiction -of ,Calcufta High 


Court to issue—Charter of 1774, %cl. 21. 

The language of cl. 21 of* the Charter - of 
1774, cannot “be used. to control the., langu- 
age of cl. “4. Tt wag not, intended by. ¢].21 
to exclude fromthe, powers of' thé Court of- King's 


Bench conferred on; the “High Court’ by.el: 4, the | 


power tQ,issi6.a writ of prohibition, In re NATIONAL 
Oargon Co., INCORPORATED Cal"914 
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Notes and 


_Costs of Litigation. 

The discussion in the English Press on 
the cosis of litigation, the causes of the enor- 
mous costs, ways and means by which they 
can be reduced and allied topics present 
interesting points for study. One corres- 
pondent to the Times ascribes the enormity 
of the costs (i) to the type-writer which 
encourages prolixity in correspondence; (it) 

to the inclusion of too many cases in the 
daily cause lists; and (iii) to excessive 
counsel’s fees. Another correspondent, 
again attributes the excessive costs to the 
solicitor who “keeps the cost of litigation 
outside reasonable limits.’ In India, how- 
ever, the costs to counsel, who in most of 
the Courts fulfils the functions of solicitor 
and pleader, are never excessive. It is 
doubtful if, excepting those few accredited 
leaders, any lawyer gets more than the 
regulation fees. The remedy in India ap- 
pears to lie elsewhere. It is unfortunate 
that in many instances the actual costs to 
the poor litigant are mach more than the 
scheduled costs. Third parties or interme- 
diaries take away a lot of the poor litigant’s 
hard-earned money despite the. statutes 
against such practices. Unless these prac- 
tices are eradicated wholesale, it may not 
be possible to reduce the enormity of costs 
which the litigant public has to bear. 


x 


Income Tax: Actual Cost. 

In Corporation of Birmingham v. Barnes 
((1934)-1 K. B. 484; 150 L. T. 203] the Court 
of Appeal had to deal with the meaning of 

. the words “actual cost” in r. 6 (6) to cases 
‘ (i) and (ii) of Sch. D to the English Act of 
1918. This decision is of far-reaching im- 
portance to the Indian lawyer and tax-payer. 
The rule in question refers to deductions 
for wear and tear of machinery and plant 
and the aggregate which can be allowed 
under these heads. The rule is that these 
must not exceed the ‘actual cost’ of the 
machinery and plant, any expenditure in 
the nature of capital expenditure by way of 
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Comments. 


renewal, improvement or re-instatement be- 
ing included in the actual cost. In the instant 
case, the ‘plaintifis constructed a tramway 
track to the Dunlop Company’s premises 
who agreed in view of facilities for their 
workmen, to pay £10,000 to the plaintiffs. 
The Commissioners thought that regard 
must be had to the net cost after deducting 
from the total cost of construction, the 
amount paid by the Dunlop Company and 
the amount contributed by the Unemploy- 
ment Grants Committee and that thus 
‘actual cost? would be arrived at. Lord 
Hanworth, in the Court of Appeal, consider- 
ed the grants as ‘adventitious aids’ and 
thought that they should not be deducted 
from the outlay made by the Corporation. 
Lords Justices Romer and Slesser agreed 
with the view taken by the Commissioners 
and held that actual cost meant “the total 
spent by the trader on machinery and plant 
less contributions towards the expenditure 
from outside sources.” 


Limitation: Co-sharer transferring 
property to stranger. 

The important question as to the Article 
of the Limitation Act applicable to the case 
where ‘a plaintiff who was aco-sharer with 
some of the defendants who transferred a 
part of the property to third parties, ad- 
mits in the plaint that he was dispossessed 
by the transferees some time prior to the 
institution of the suit’ was the subject of a 
recent Full Bench decision of the Allahabad 
High Court (Bindhyachal Chand v. Ram 
Gharib Chand, 152 Ind. Cas. 1) 
The plaintiff claimed possession over cer- 
tain sir plots alleging that he was a co- 
sharer of these lands with the other defend- 
ants but that they had wrongfully gifted 
the plots including the plaintiff's share to 
defendants Nos. 1 to 3.in 1919 and on the 
strength of this gift deed they had dispos- 
sessed him from the lands in 1922. The 
plaintiffs claimed joint: possession over half 
shares in these plots, while the defendants 
denied that the plaintiffs had ever been 
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in possession of these plots and sef up their 
own exclusive title. When the case came 
to the High Court the Single Bench hearing 
it decided that the plaintiff's suit could .not 


be dismissed unless the defendants suc- ` 


ceeded in establishing adverse possession 
for over twelve years. On Letters Patent 
Appeal, the question of limitation was re- 
ferred toa Full Bench. His Lordship the 
Chief Justice afler discussing the case-law 
pointed out that “the essential difference 
between Art, 142 and Art. 144 is that when 
a plaintif is suing for possession on the 
basis of dispossession, the burden lies on 
him to show that the date of his disposses- 
sion or discontinuance of possession, which 
gave him the cause of action for the suit, 
was within twelve years of the suit; while 
if the suit is not for possession based on the 
ground of dispossession, but is a suit for 
possession of immovable property not espe- 
cially provided forin any other Article of 
the Act, then on proof of title the plaintiff's 
sult cannot be dismissed until the defend- 
ant further establishes his adverse posses- 
sion for more than twelve years.” After 
adverting to the facis and éxamining the 
position His Lordship decided that Art, 142 
of the Limitation Act and not Art. 144 ap- 
plied to the case. In the concurring judg- 
ment of Mr. Justice King, his Lordship 
pomted out how there was no justification 
for restricting the scope of Art. 142 to cases 
in which the relief for possession is based 
on possesscry title and not on proprietary 
title and observed that the decisions 10 the 
contrary, contained in Kanhaya Lal v. 
Girwar, 119 Ind. Cas. 6 and Kallan -v. 
Mohammad Nabi Khan, 143 Ind. Cas. 497, 
donot lay down the correct law. Mr. Jas- 
tice King also added that the decision of 
this case would affect only the cultivatory 
rights, or sir and khudiasht rights of the 
plaintifis in the plots in suit and will not 
affect any other rights which they may have 
as co-sharers in the mahal. 


Sale of goods: ‘Adopting the Tran- 
saction.’ 

Under s, 24, Sale of Goods Act (s. 18 r. (4), 
English Sale of Goods Act), in the case of 
delivery of goods to the buyer on approval, 
the property therein passes to the buyer “jf 
he dees not signify his approval or accept- 
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ance to the seller but retains the goods 
without giving notice of rejection then, if a 
time has been fixed for the return of the 
goods, on the expiration of such time, and, 
if no time has been fixed, on the expiration 
of a reasonable time.” The property also 
passes to the buyer when he signifies his 
approval or acceptance to the seller or does 
any other act adopting the transaction. 
The expression ‘adopting the transaction’ is 
not explained in the Act, though the Report 
of theSelect Committee gives a quotation 
from Halsbury’s Laws of England (Vol. 25, p. 
175). A case of such ‘adopting the transac- 
tion’ came up before the Court of Appeal in 
London Jewellers, Ltd. v. Attenborough (103 
L. J. K. B. 429. The plaintiffs were jewel- 
lers and the defendants pawnbrokers. One 
W sold certain jewellery to a person H, one 
of the directors of the plaintiffs’ concern 
stating that it was his wife’s property. Bub- 
sequently he stated that he was in touch with 
certain persons on the stage and that he could 
dispose of jewellery. With the approval of 
the other directors H handed certain 
jewellery for sale to them, with each item 
handing a note as to value and marked 
“appro,” these notes being signed by W. 
The arrangement was that he might get 
what he could from the purchasers but the . 
marked price should be paid to H. W` 
handed the jewellery to certain women who 
pawned it in their own names with defend- 
ants and W kept the proceeds. W was 
subsequenily arrested and pleaded guilty to 
larceny as a bailee. The plaintiffs be- 
ing left to pursue their remedy in the Civil 
Courts, they proceeded in detinue for re- 
turn of jewellery and alternatively sought 
damages for conversion. Lt was decided by 
the Courl of Appeal that W had been 
allowed to obtain possession on approval 
with authority to sell to third parties, that 
he obtained his special property in the 
goods, as the pledgor by the pledge had 
done an act ‘adopting the transaction’ with- 
in the meaning of s. 18 (4), English Sale of: 
Goods Act is. 25, Indian Act) and that he 
became a ‘buyer’ within the meaning of 
that section who could pass the property in 
the goods, Consequently, the pawnbrokers 
had obtained special property in the goods. 
On this ground the Court of Appeal reversed 
the ‘decision of Mr, Justice Swift who had 
given judgment for return of the goods, 
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IMPERIAL ACTS, 1934. : 


4 ACT NO. XXVII OF 1934. 


THE ASSAM GRIMINAL LAW AMENDMENT 
(SUPPLEMENTARY) ACT, 1934. 


Received the assent of the Governor-General on the 
25th August, 1934, and published in the Gazette of 
India, Part 4, dated lst September, 1934. 

An Act to supplement the Assam Criminal 
Law Amendment Act, 1934. 

Wuergas it is expedient to supplement 
the Assam Criminal Law Amendment Act, 
1934; It is hereby enacted as follows:— 


1. Short title. 

This Act may be called the Assam 
Criminal Law Amendment (Supplementary) 
Act, 1934. 

2. Appeals and confirmations. 

(1) Any person convicted on a trial held 
by Commissioners under the Assam Cri- 


minal Law Amendment Act, 1934, may 
appeal to the High Court of Judicature 
at Fort William in Bengal, and such 


appealshall be disposed of by the said 
High Courtin the manner provided in 
Chapter XXXI of the Code of Criminal 
Procedure, 1898. 

(2) When the said Commissioners pass 
a sentence of death, the record of the 
- proceedings before them shall be submitted 
to the said High Court, and the sentence 
shall not be executed unless it is confirmed 
by the High Court which shall exercise 
in respect of such proceedings all the 
powers conferred on the High Court by 
Chapter XXVII of the Code of Criminal 
Procedure, 1898. 

3. Bar of certain legal proceedings. 

The powers conferred by section 491 of 
the Code of Criminal Procedure, 1898, shall 
not be exercised in respect of any person 
arrested, committed to or detained in 
custody underthe Assam Criminal Law 
Amendment Act, 1934. 

4. Retrospective, effect 
and 8. 

Section 2 and section 3 shall have effect 
from the commencement of the Assam Ori- 
minal Law Amendment Act, 1934. 


ACT NO. XXVIII OF 1934. 
THE INDIAN RUBBER CONTROL ACT, 1934. 


Received the assent of the Governor-General on the 
-3lst August, 1934, and published inthe Gazette of 
India, Part 4, dated 8th September, 1934. 


An Act to provide for the control of the 
export fromand import into India of 
rubber and for the control of the extension 


of sections 2 


of the cultivation of rubber in British 

India. 

Wuereras ib is expedient to provide for 
the control of the export from and import 
into India of rubber and for the control 
of the extension of the cultivation of rubber 
in British India; Itis hereby enacted as 
follows:— 

PRELIMINARY. 


-1. Short title, extent, commencement and 
duration. : 

(1) This Act may be called the Indian 
Rubber Control Act, 1934. 

(2) It extends to the whole of British 
India. : 

(3) It shall come into force on such 
date as the Governor-General in Council 
may, by notification in the Gazette of India, 
appoint. 

(4) Itshall remain. in force only up 
to the 31st day of December, 1938, but the 
Governor-General in Council may, by 
notification in the Gazette. of India, direct 
that itshallremain in force for such 
further period as may be specified in any 
such notification. j 


2. Definitions. 


In this Act, unless there is anything 


` repugnant in the subject or context, — 


(a) “Committee” means in relation to 
British India excluding Burma the 
Indian Rubber Licensing Commit- 
tee and in relation to Burma the 
Burma Rubber Licensing Commit- 
tee constituted under this Act ; 

(b) “to export” means to take out of 
British India by sea orby land 
to a French or Portuguese Settle- 
ment bounded. by India or to any 
place outside India ; 

(c) “factory” means any premises for 
the manufacture of articles con- 
taining rubber from rabber produc- 
ed in India; 

(d) “net exports of rubber” means the 
difference between the total exports 
of rubber excluding imported 
rubber re-exported in manufactur- 
edarticles containing rubber and 
the total imports of rubber exclud- 
ing rubberin manufactured articles 
containing rubber ; 

(e) “owner” includes any agent of an 
owner ; 

(f) “prescribed” means prescribed by 
rules made under this Act ; 

(g) “to plant” means to propagate a 
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rubber plant from seed or any 
living portion of the rubber plant 
that may be usedto propagate it, 
and “to replant” means to plant 
in any area carrying rubber plants 
on the lst day of June, 1934, more 
than thirty rubber plants in any 
one acre ; 

(h) “rubber” means— 

(i) rubber prepared from the leaves, 
bark or latex of any rubber, 
plant, 

(ii) the latex of any rubber plant, 

. whether fluid or coagulated, in 
any stage of the treatment to 
which it is subjected during the 
process of conversion into rubber, 
and 

(iii) latex in any state of concentra- 
tion, and includes, except where 
the wordis used in Chapter IV, 
rubber produced in India con- 
tained in any article manufactur- 
ed in India; 

(i) “rubber plant” includes plants, trees, 
shrubs or vines of any of the follow- 
ing:— 

(i) Hevea Braziliensis (Para Rubber) 

(ii) Manihot Glaziovii (Ceara Rubber), 

(iii) Castilloa elastica, an 

(iv) Ficus elastica (Rambong), and 

(v) any other plant which the Governor- 
General in Council may, by 
notification in the Gazette of 
India, declare to bea rub- 

t ber plant for the purposes of this 
i Act; 
and 

(j) “Rubber Licensing Resolutions” 
means the Resolutions of the Go- 
vernment of India published under 
Finance Department (Central Re- 
venues) Notifications Nos. 39 and 40, 

Eo dated the 26th May, 1934. `; 
° CHAPTER I. 
THE RUBBER LICENSING COMMITTEES. 
3. Constitution of Licensing Committees. 
(1) The Governor-General in Council 
shall constitute two Committees, to bè called 
‘the Indian Rubber Licensing Committee 
and the Burma Rubber Licensing Commit- 
tee, respectively. 
‘(2) The Indian Rubber Licensing Com- 
mittee shall consist of five members, :name- 


’ (a) two members to be nominated by 
_ the Government of Travancore, 
(b) one member to be nominated by the 
Government of Madras, : 
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fe) one member to be nominated by the 
Cochin Durbar, and 

(d) one member to be nominated by the 
United Planters’ Association of 

Southern India, | 
and the Chairman shall be elected by the 
members from among themselves : 

Provided tbat the Chairman elected by 
the Indian Rubber Licensing Committee 
constituted under the Rubber Licensing 
Resolutions shall be deemed to have been 
duly elected under this sub-section 
as Chairman of the Indian Rubber Licens- 
ing Committee constituted under this 
Act. ; 

(3) The Burma Rubber Licensing Com- 
mitee shall consist of four members, name- 
ly, — 

(a) two members to be nominated by 
the Burma Planters’ Association, 
and 

(b) two members, one an official, and 
one a non-official, to be nominated 
by the Local Government, 

and the Chairman shall be the official 
member nominated by the Local Govern- 
ment. 

(4) Any person nominated under the 
Rubber Licensing Resolutions as a mem- 
ber of the Indian Rubber Licensing Com- 
mittee or the Burma Rubber Licensing” 
Committee constituted under the said Re- 
solutions shall, if such nomination is not 
inconsistent with the provisions contained 
in sub-section (2) or sub-section (3), be 
deemed to have been duly nominated to 
the Committee of the same name constitut- 
ed under this Act. h 

(5) Assoon as may be after the com- 
mencement of this Act the Governor- 
General in Council shall publish in the 
Gazette of India the names of all members 
of each Committee. 

4. Vacancies, 

(1) Ifany authority or body fails to 
make within a reasonable time any nomi- 
nation which it is entitled to make -under 
section 3, the Governor-General in Council 
may himself nominate a member to fill the 
vacancy. 

(2) Where a member of the Committee 
dies, resigns, ceases to reside in India or _ 
becomes incapable of act:ng, the Governor- 
General in Council may, on the recom- 
mendation of the authority or body which 
is entitled to make the first nomination 
under section 3, or, where such recom- 
mendation is not made within a reasonable 
time, then on his own initiative; nominate a 
person to fill the vacancy, e ii 
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(8) No act done by the Committee shall 
be questioned on the ground merely of the 
existence of any vacancy in or any defect 
in the constitution of the Committee, - 

5. Sub-committees and executive officers. 

The Committee may appoint such sub- 
committees (consisting wholly or partly of 
members of the Committee) and such 
executive officers as may be necessary 
for the efficient performance of the duties 
imposed upon it by this Act: 

Provided that sub-committees or executive 
officers appcinted by the Licensing Com- 
mitees constituted under the Rubber 
Licensing Resolutions shall be deemed to 
have been duly appointed under this Act. 

6. Power to make by-laws. 

(1) The Committee may make by-laws 
consistent with this Act and with the 
rulesmade thereunder for allor any of 
the following matters, namely:—- 

(a) the regulation of the procedure to 
be followed at meetings of the 
Committee; 

(b) the appointment of sub-committees: 

(c) the delegation to sub-committees, 
members or officers of the Com- 
mittee of any of the powers of the 
Committee under this Act; 

(d) the determination of the travelling 
allowances of members or officers 
of the Committee and of members 
of a sub-committee; 

(e) the appointment, promotion and dis- 
missal of officers and servants of the 
Committee and the creation and 
abolition of appointments of such 
officers and servants; 

(f) the regulation ofthe grant of pay 
and leave to such officers and 
servants; and 

(g) any other matter in respect of 
which by-laws may be made under 
this Act or the rules made there- 
under, 

(2) All by-laws made under this section 
shall be subject to the previous sanction of 
the Governor-General in Council. 

7. Power of control by the Governor- 
General in Council. : 

(4) Save in respect of proceedings and 
orders under section 29, all acts of the 
Committee shall be subject to the control 
of the Governor-General in Council, who 
may cancel, suspend or modify as he 
thinks fit any such act. 

(2) The records of the Committee shall 
-be open to inspection at all reasonable 
times by any officer authorised in this 
behalf by tha Governor-General in Council, 
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8. Keeping and auditing of accounts. 

(1) Each Committee shall keep accounts 
of all fees received by it under this Act, and 
of the manner in which they are expended. 

(2) Such accounts shall be examined 
and audited annually by auditors appointed 
in this behalf by the Governor-General in 
Council; and such auditors shall have 
power to disallow any item which has 
been, in their opinion, expended otherwise 
than in pursuance of the’ purposes of this 
Act. 

9. Dissolution of Committees. 

(1) The Governor-General in Council may, 
by notification in the Gazette of India, 
declare one or both of the Committees to 
be dissolved, and on the date of the publi- 
cation of such notification the Committee 
or Committees, as the case may be, shall 
stand dissolved, and if both Committees are 
dissolved this Act shall be deemed to 
be repealed. 

(2) When either Committee is dissolved, 
either under this section or by the expiry of 
this Act, the unexpended balance of fees 
received by the Committee under this Act 
shall lapse to Government. 

10. Power to make rules. 

The Governor-General in Council may, 
by notification in the Gazette of India, 
make rules— ~ : 

(a) providing forthe establishment and 
maintenance of offices by the 
Committee; 

(b) providing for the conduct of business 
by the Committee and determining 
the number of members which 
shall form a quorum al meetings; 

(c) providing for the maintenance by 
the Committee of a record of ‘all 
business transacted and submission 
of copies thereof to Government; 

(d) regulating the preparation of annual 
estimates of receipts and expen- 
diture; 

(e) regulating the keeping of accounts 
of receipts and expenditure; 

(f) determining the custody in which 
the current account of the. Com- 
mittee shall be kept, and the bank 
or banks at which surplus monies at 
the credit of the Committee may be 
deposited at interest; and 

(g) generally to carry out the provisions 
of this Chapter. 

CHAPTERII. 

CONTROL OVER THE EXPORT oF RURBER, 

11. Limitation of application of Chapter, 

Nothing inthis Act shall apply to the 
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export of rubber which has been placed 

before midnight onthe 3lst day of May, 

1931, under customs control ina godown 

or warehouse approved by a Oustoms Ool- 

lector or to the export of rubber by parcel 

post. 

12. Control of export of rubber. . 

(1) Norubber the growth or produce of 
India shall be exported unless covered by 
a licence and a certificate of origin issued 
by or on behalf of the Indian Rubber 

. Licensing Committee in the case of ex- 
ports from British India excluding Burma, 
orthe Burma Rubber Licensing Committee 
in the case of exports from Burma. 

‘2’ No rubber the growth or produce of a 
country other than-India shall be re-ex- 

. ported unless covered by a certificate of 
origin issued by an official empowered in 
that behalf by the Government of such 
country and endorsed by or on behalf of 
the Indian Rubber Licensing Committee 
in the case of re-exports from British 
India excluding Burma, or the Burma 
Rubber Licensing Committee in the case of 
re-exports from Burma. 

13. Export allotments. 

(1) The general export allotment for the 
period beginning on the lst day of June, 
1934, and ending on the 3ist day of De- 
cember, 1934, that is, ~ the permissible 
maximum net exports expressed in terms 
of dry rubber from British India excluding 
Burma for the said period shall be 3,484 
tons. 

(2) The Burma export allotment for the 
period beginning on the lst day of June, 
1934, and ending on the 3lst day: of 
December, 1934, thatis, the permissible 
maximum net exports from Burma ex- 
pressed interms of dry rubber for the said 
period shall be 2,616 tons. 

(3) The general export allotment and the 
Burma export allotment forthe year 1935 
and succeeding years shall be declared by 
the Governor-General in Council by noti- 
fication in the Gazette of India. 

14. Export quotas. 

(1)-The export quota of each rubber 
` estate or factory for any period, that is, 
the total quantity of rubber which may 
be exported by or on behalf of the owner 
of the estate or factory during that period, 
shall be determined by the Committee in 
the prescribed manner. 

(2) The total of all export quotas for any 
period as so determined by the Indian 
Rubber Licensing Committee or by the 
Burma Rubber Licensing Committee shall 
-not be more than an amount which, when 
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the difference between imports of rubber 
and re-exportsof imported rubber in the 
same period has been deducted therefrom, 
exceeds the general export allotment or 
the Burma export allotment, as the case 
may be, forthe same period by more than 
tive per cent. _ i | 

15. Excess or deficiency in net exports. 

(1)If in any year the net exports of 
rubber from British India excluding 
Burma exceed the general export allot- 
ment forthat year orif in any year the 
net exports of rabber from Burma exceed 
the Burma export allotment for that 
year, the export allotment for the 
succeeding year shall be deemed to be 
reduced by an amount equal to such excess. 

(2) Ifin any year the neb exports of 
rubber from British India excluding 
Burma are less than the general export 
allotment for that year, or if in any year 


the net exporis of rubber from Burma are. 


less than the Burma export allotment for 
that year, a quantity of rubber equal to 
“the amount of such deficiency but notin 
any case exceeding twelve per cent. „of 
the export allotment forthe year in which 
the deficiency occurred may be exported 


inthe succeeding year and shall not be 


deemed to form part’ of the export allot- 
ment for the year in which it is exported. 

(3) The right to export rubber to which 
sub-section (2) refers shall- be allocated 
among estates and factories by the Com- 
mittee in the prescrited manner. 

(4) Assoon as may be after the end of 
each year, the Governor-Generalin Council 
shall notify in the Gazette of India in 
respect of British India excluding Burma 
and in respect of Burma, respectively, the 
amount of any deticiency to which the 
provisions of sub-section (2) apply. 

16. Right to obtain export licences. 

(1) The owner ofa rubber estate or 
factory to which a quota has beén allotted 
by the Committee for any period shall have 
a right toobtain from that Committee at 
any time during that period export licences 
and certificates of origin to cover the export 
of rubber up tothe amount of the unex- 
hausted balance of the quota, that is, up to 
the amount of the quota less the amount 
for which export licences have already 
been issued against it: 

Provided that the unexhausted balance 
of any quo!a at any time during the year 
1934 after the commencement 'of this 
Act shall bethe amount of the quota less— 

(a) the amount for whieh export licen- 
ces ave already been issued 


` 
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against the quota under this Act, 
and 

(b) the amount for which export licences 
were issued against the quota by 
a Licensing Committee constituted 
under the Rubber Licensing Re- 
solutions. 

(2) The right of the owner ofa rubber 
estate or factory under this section may 
be transferred in whole or in part and 
subject to proof of the transfer to the 
satisfaction of the Committee which deter- 
mined the quota, the transferee shall have 
a rightto obtain certificates of origin and 
export licences up to the amount covered 
by the transfer or up to the amount of the 
unexhausted balance of the quota, which- 
ever may be less. 


17. Grant of export licences and certifi- . 


cates of origin. 

(1) The owner of any rubber estate or 
factory to which a quota has been allotted 
by the Committee, or any transferee of 
his right, may, at any time before the ex- 
piry of the period to which the quota re- 
lates, apply in writing to the Committee for 
an export licence and a certificate of origin 
covering a stated quantity of rubber. 

(2)If the unexhausted balance of the 
quota is sufficient to cover the stated 

uantity, the Committee shall, subject to 
the payment of the requisite fee, issue an 
export licence and certificate of origin 
covering the stated quantity. | 

(8) Every licence and certificate of origin 
shall be in the prescribed form and shall 
bear the date of its issue, and every licence 
shall be valid for such period as may be 
specified therein or until shipment of the 
consignment covered by the -licence provi- 
ded that such consignment was placed 
under customs control with a view to ship- 
ment before the expiry of the period 
Specified on the licence and has remained 
thereafter under customs control. 


18. Re-export of imported rubber. 

_ (1) Any person desiring to export rubber 

imported into British India. from a place 
outside Indiamay apply to the Committee 
for an endorsement on the certificate of 
origin under cover of which such rubber 
was imported. 

(2) On receipt of such application the 
Committee shall make an endorsement on 
the certificate of origin, in such form and 
subject to such conditions as may be pres- 
cribed, and such endorsement shall be 
sufficient to authorise the export from 
British India of such rubber, 


‘shipped, issued by or 
. Committee, or, in the case of rubber to 


‘thirty days as 
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19. Committee to maintain accounts of 
quotas. x 

(1) The Committee shall maintain an 
account of every export quota allotted by 
it showing, in addition to such other par- 
ticulars as the Committee may think fit, 
the licences issued against it and the 
unexhausted balance. 


(2) The Committee shall maintain an ac- 
count ofall rubber imported from a place 
outside India the export of which was 
authorised by it under sub-section (2) of 
section 18. 

(8) Any owner of a rubber estate or factory 
shall be entitled on payment of the 
requisite fee to a copy of the account relat- 
ing to his quota, certified in the manner laid 
down in the by-laws. 


20. Rubber for export to be covered by 
licence and certificate of origin. z 

. (1) No consignment of rubber shall be ship- 
ped or .waterborne to be shipped for export 
from a port in British India until the 
owner has delivered to the Customs Col- 
lector either a valid export licence and a certi- 
ficate of origin, covering the quantity to be 
on behalf ‘of the 


which the provisons of section 18 apply, a 
certificate of origin endorsed by or on behalf 
of the Committee. 


(2) No permit for the passage of any 
rubber by land into any of the French or 
Portuguese Settlements bounded by India 
shall be granted under sub-section (1) of 
section 5 of the Land Oustoms Act, 1924, 
unless the application for such permit is 
accompanied by a valid export licence and 
a certificate oforigin, covering the quantity 
to be passed, issued by or on behalf of the 
Committee, or, in the case of rubber to 
which the provisions of section 18 apply, a 
certificate of origin endorsed by or on behalf 
of the Committee. 


21. Power of Committee to call for returns. - 

(1) The Committee may serve by posta 
notice upon the owner of any rubber 
estate or factory requiring hira to furnish, 
within such period not being less than 
may be specified in the: 
notice, such returns relating to the area plant- 
ed with rubber or to the production, manu- ' 
facture, sale or export of rubber produced 
on the estate or manufactured in the 
factory as it may deem necessary to 
enable it to discharge its duties under this 
Act. : 

(2) Where any return required under 
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sub-section (1) in respect of any rubber 


estate or factory is not furnished to the - 


Committee within the period specified in 
the notice, the Committee may refuse 
to allot a quota to that estate or factory 
under section 14 or, where a quota 
has already been allotted, may cancel the 
unexhausted balance of that quota and 
refuse to issue any further export licen- 
ces and certificates of origin under sectiun 
15 against that quota. 


22. Fees. 

(1) The Committee may charge and col- 
lect the following fees, namely:— 

(a) a licence fee for every export licence 
Issued by it, at such rate, not 
exceeding one rupee per hundred 
pounds of rubber covered by the 
licence, as the Governor-General 
in Council may, by notification in 
the Gazette of India, fix in this be- 
half; and 

(b) copying fees for certified copies of ac- 
counts of quotas at the rate of one 
rupee per copy: 

Provided that the owner of any rubber 
estate or factory to which a quota has been 
allotted under section 14 may make a 
consolidated payment of export licence fees 
at the rate fixed under clause (a) to cover 
the whole of the quota. 

(2) The Committee shall appply the fees 
collected by it under this section to the 
meeting of expenses incurred by it in 
pursuance of the purposes of this Act and- 
with the previous sanction of the Governor, 
General in Council, to the payment of a 
contribution towards the maintenance of 
any international committee established in 
furtherance of the interest of the rubber 
industry inrubber producing countries 
generally. 


23. Validation of acts already done. 

(1) All licences and certificates of origin 
for the export of rubber and all quotas 
issued or fixed by the Licensing Commit- 
tees consituted under the Rubber Licensing 
Resolutions shallbe deemed to be licences 
and quotas respectively 
under this Act. 

(2) All transfers of the right to obtain 
export licences and certificates of origin 
from the said Licensing Committees shall 
be valid as if they had been made under 
this Act. 

24. Power to make rules. 

The Governor-General in Council may, by 
notification in the Gazette of India, make 
rules— 


issued or fixed 


15210 

(a) prescribing the manner in which the 
export quotas of rubber estates and 
factories shall be determined; 

(b) prescribing the conditions subject to 
which the export of rubber import- 
ed into British India may be permit- 
ted and the form of endorsement 
to be made on the certificates of 
origin accompanying such rubber; 

(c) préscribing the manner in which the 
right to export rubber to which 
sub-section (2) of section 15 applies 
shall be allocated among rubber 
estates and factories; 

(d) prescribing the form of export licences 
and certificates of origin; and 

(e) generally to carry out the purposes 

of this Chapter, 


25. Bar of jurisdiction. 

No quota fixed and no order granting or ° 
refusing to grant any licence or certificate of 
origin under this Chapter shall be called in 
question in any Court. 





CHAPTER III. 


CoNTROL OVER EXTENSION OF RUSBER 
OULTIVATION. 


26. Control of cultivation of rubber. 

So long as this Act remains in force no” 
person shall plant rubber plants in any land 
or replant any land with rubber plants, save 
in pursuance of a written permission 
granted by oron behalf of the Oommittee 
under this Act. 

27. Permission to plant rubber plants. 

(1) Permission under section 26 to plant 
rubber plants shall be granted only in 
respect of an area intended for the cultiva- 
tion of rubber plants for exclusively 
experimental purposes, and such area 
shall in every case be limited to the area 
necessary for such purposes. 


(2) The total area of land in Burma 
in respect of which permission to plant 
rubber may be granted shall be such 
area, being asnearly as may be one quarter 
of one per cent. of the total area in 
Burma which was planted with rubber 
plants on the lst day of June, 1934, as the 
Governor-General in Oouncil, by notifica- 
tion in the Gazette of India, may specify in 
this behalf. 

(8) The total area ofland in any pro- 
vince other than Burma in respèct of which 
permission to plant rubber may be granted 
shall be such area, being as nearly as may 
be one-quarter .of one per cent. of the total 
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area in the province which was planted 
with rubber plants on the Ist day of June, 
1934, as the Governor-General in Council, 
by notification in the Gazette of India, 
may specify in this behalf. 

28. Permissionto replant land with rubber 
plants. 

Permission under section 26 to plant land 
with rubber plants shall be subject to the 
following limitations, namely,— 

(a) no person shall be permitted to 
replant in any one year more 
than ten per cent. of the area of 
his estate than was planted with 
rubber plants on the Ist day of 
June, 1934, and 

(b) no person shall be permitted to 
replant more than twenty percent. 
of such area in all before the 31st 
day of December, 1938. 


29. Application for permission to plant 
or re-plant. 

(1) Application for permission to plant 
rabber plants or to re-plant land with rub- 
ber plants shall be madeto the Committee 
and shall contain a clear statement of all 
special circumstances justifying the appli- 
cation, 

(2) Subject to the provisions of sections 
27 and 28, the Committee may grant or 
refuse the permission applied for, or may 
call for further information from the ap- 
plicant. 

(8) No order by the Committee under 
sub-section (2) shall be called in question 
in any Court. 

30. Appeal to Local Government: 

(1) Any applicant aggrieved by an order 
of the Committee under section 29 may 
appeal to the Local Government within 
sixty days from the date thereof, and the 
Local Government may on such appeal 
cancel, modify or suspend any order of the 
Committee under that section. 

(2) The records of the Committee relating 
to proceedings under this Chapter shall 
be open to inspection at all reasonable 
times by any officer authorised in this be- 
half by the Local Government. 


31. Power of Committee to call for return 
and to inspect estates. 

(1) ‘The Committee may serve by post a 
notice upon the owner of any rubber estate, 
requiring him to furnish, within such period 
not being less than thirty days as may be 
specified in the notice, such returns relating 
to the cultivation of rubber plants on the 
estate as it may deem necessary to enable 
it to discharge,its duties under this Act. 
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(2) Any member of the Committee and 


‘any officer of the Committee authorised by 


it in this behalf may, at any reasonable 
time, enter upon and inspect any portion 
of any rubber estate, and may require the 
owner of the estate to produce for inspec- 
tion any records of the estate in his 
control or custody relating to the cultivation 
of rubber plants and the stocks of rubber 
on the estate. 

(8) Where any return required under 
sub-section (1) in respect of any rubber estate 
is not furnished to the Committee within 
the period specified in the notice, the 
Committee may refuse to grant any permis- 
sion under section 29 to plant rubber 
plants on that estate. or to replant any part 
of that estate. regs 





CHAPTER IV. 
SUPPLEMENTAL. 


32. Certificate of origin for 
rubber. : 

No rubber shall be imported by sea or 
by land into British India from any place 
outside India unless covered by a certificate 
of crigin issued by an official empowered in 


imported 


that behalf by the Government of the 
country where the rubber was grown or. 
produced. 


33. Prohibition of export of leaves, etc., of 


rubber plants. . , 
No person shall export the leaves, flowers, 


seeds, buds, twigs, branches, roots or any 
living portion of the rubber plant that may 


be used to propagate it. 


34. Submission of returns showing stocks 


of rubber in India. 
(1) The owner of every rubber estate or 


factory and every person holding stocks of 


` rubber shall submit to the Committee at 


such time and in such form as may be 
prescribed a return showing . the stocks of 
rubber held by him together with such fur- 
ther information in regard thereto as may 
rescribed. 
bep The Committee shall compile from 
such returns and submit to the Governor- 
General in Council at such times and in 
such form as may be prescribed consolidat- 


‘ed statements showing the total amount 


of stocks of rubber held in British India, 

excluding Burma, and in Burma. | 
35. Member may inspect factories. 
Any member of the Committee or of a 

sub-committee and any officer of the Oom- 


10 


mittee authorised by it in this behalf 
may, at any reasonable time, enter upon 
and inspect any factory, and may require 
any owner of a factory to produce . fot 
inspection any . records of the factory 
in his control or custody relating to the 
manufacture in and export from the factory 
of rubber ortothe stocks of rubber held 
in the factory. 

`i 36. Power to make rules. 

The Governor-General in Council may, 
H notification in the Gazette of India, make 
rules— 

(a). prescribing the dates on which and 
the form in which returns of stocks 
shall be submitted to the Committee; 

(b) prescribing the further information, 

‘ifany, to be included in such 
- returns ; i 

(c) prescribing the dates on which and 
the form in which consolidated 
statements of stocks shall be sub- 
mitted by the Committee ; and 

(d) generally to carry out the purposes 
of this Chapter. 





CHAPTER V. 


PENALTIES AND PROCEDURE. 


- 37. Penalty for illicit import or ex- 
port. 

JA breach of the provisions of sub- 
section (1) or sub-section (2) of section 20 
or of section 32 or of section 33 shall be 
punishable əs if it were an offence under 
` item 8 of section 167 of the Sea Customs 
Act, 1878, and the provisions of section 
168 and of Chapter XVII of that Act shall 
apply accordingly. 

38. Penalty for default in submitting 
return. 

If default ismade in submitting any 
return as required by sub-section (7) of 
section-34 the owner of the estate or factory 
as the case may be shall be punishable 
with fine which may extend to five hundred 
rupees. i 


39. Penalty for making false return. 

Any owner of a rubber estate or factory 
or any person holding stocks of rubber, 
who has furnished any return under 
sub-section (1) of section 21, or sub-section 
(1) of section 3l or sub-section (1) of sec- 
‘tion 3t containingany particular which is 
false and which he knew to be false or 
did not believe to bë’ true, shall be punish- 
able with fine which: may extend to one 
thousand rupees. _ í 
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“40. Penalty for obstructing inspection 
of rubber estate. 
- Whoever obstructs any member of the 


z Committee or of a sub-committee or any 


officer ofthe Committee while such mem- 
ber or officer is entering upon or inspect- 
ing anyrubber estate under sub-section 
(2) of section 31, and whoever, having con- 
trol over or custody of any records of a 
rubber estate relating to the cultivation 
and stocks of rubber on that estate, refuses 
or fails to produce such records when re- 
quired by a member of the Committee or 
of a sub-committee or an officer of the 
Committee under that sub-section, shall be 
punishable with fine which may extend to 
one thousand rupees. y 

41. Penalty for obstructing inspection of 
factory. 

Whoever obstructs any member of the 
Committee orof a sub-committee or any 
officer of the Committee while such mem- 
ber or officer is entering upon or inspecting 
a factory under section 35, and whoever, 
having contiol over or custody of any 
records of a factory relating tothe manu- 
facture in or export from the factory of 
rubber or to the stocks of rubber held in ` 
the factory, refuses or fails to produce such 
records whenrequired by amember of the 
Committee or of a sub-committee or an 
officer of the Committee under that section, 
shall be punishable with fine which may 
extend to one thousand rupees.. 

42. Penalty for illicit cultivation. 

Whoever plants rubber plants or causes 
rubber plants to be planted or replants 2 
or causes to be replanted any land in coh- 
travention of section 26 shall be punishable 
with fine which may extend to one thousand 
rupces for the first offence, and with fine 
which may extend tofive thousand rupees 
for any subsequent offence, 

43.Removal of rubber plants planted 
without permission. 

Where any person has been convicted of 
an offence under section 42 the convicting 
Court shall direct that the rubber plants 
in respect of which the offence was com- 
mitted shall be removed from the land 
within a prescribed time, and in the event 
of the order not’ béing duly complied with 
shall cause the rubber plants to be re- 
moved and recover the cost from the 


-person convicted as if it were” an`arreaj“ 


of land revenue due on the rubber 
on which the offence was committed. 
44. Trial of offences under’ sections 86, 
39, 40,41-and 42. ; 
(1) No Magistrate other than a Magistrate | 


estate 


. e 


Par oa 


1934 ` 
of the first class shall take cognizance-of 


an offence under sections 38, 39, 40,41 or. A 
42 andsuch Magistrate may take cogniz-"" SecrroNs. 


ance of such an offence only upon com- 
plaint made by a person authorised by 
the Committee in this behalf, and with 
the previous sanction of the Local Govern- 
ment, 

(2) The Committee shall be responsible 
for the conduct of all prosecutions of offences 
under sections 38, 39, 40, 41 and 42. 


ACT NO. XXIX OF 1934. 


THE INDIAN INCOME TAX (AMENDMENT) 
ACT, 1934. 


Received the assent of the Governor-General on the 
SIst August, 1984, and published in Rthe Gazette of 
India, Part 4, dated Septemper 8, 1984. 


An Act further to amend the Indian 
Income-tax Act, 1922, for a certain pur- 
pose. 


WHeRrEas it is expedient further to amend 
the Indian Income-tax Act, 1922, for the 
purpose hereinafter appearing; It is hereby 
enacted as follows: — 

1. Short title. 

This Act maybe. called the Indian 
Income-tax (Amendment) Act, 1934. 

2. Amendment of section 49, Act XI of 
1922. 

In section 49 of the Indian Income-tax, 
1922,— 

(a) in sub-section (1),— 
(i) after the words “between the In- 
- dian rate of tax” the words “or 
the appropriate rate of United 
Kingdom income-tax, whichever 
is less,” shall be inserted, and 

(iz) the proviso shall be omitted; and 

(b) to sub-section (2) the following clause 
shall be added, namely:— 

“(d) the expression ‘appropriate rate 
of United Kingdom income-tax’ 
hasthe meaning assigned to that 
expression in section 27 of the 
Finance Act, 1920, as amended 
by the Finance Act, 1927.” 


ACT NO. XXX OF 1934, 
THE PETROLEUM ACT, 1934, 


Received the assent of the Governor-General on 
the 6th September, 1984, and published in the 
Gazette of India, Part 4, dated 8th September, 1931 
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3. Import, transport and storage of petroleum. | 
4. Rales for the import, transport aud storage of 
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5. Production, refining and blending of petro- 
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6. Receptacles of dangerous petroleum to show a 

warning. > ; 

7. No licence needed for small stocks of non- 

. dangerous petroleum not in bulk, | 

e. No licence needed for small quantities of dan- 

gerous petroleum. : 
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No licence needed by railway administration 
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32 Repeals. h i 
An Act to consolidate and amend the law 


relating to the import, transport, storage, 
production, refining and blending of 
petroleum and other inflammable sub- 
stances. ; l 
. Waergas it is expedient to consolidate 
and amend the law relatiag to the im- 
port, transport, storage, production, refin- 
ing and blending of petroleum and other 
inflammable substances ; It is héreby en- 
acted as follows:— N 
PRELIMINARY. : 
1. Short title, extent and commencement. . 
(1) This Act may be called the Petro-- 
leum Act, 1934. ; ; 
(2) It. extends tothe whole of British 
India, including British Baluchistan and 
the Sonthal Parganas. — 
(8) It shall come into force on such . 
date as the Governor-General in Council 
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may, by. notification in the Gazette of 
India, appoint. 

2. Definitions. 

In this Act, unless there is anything 
repugnant in the subject or context,— 

(a) “petroleum” means any liquid hydro- 
carbon or mixture of hydrocarbons, 
and any inflammable mixture (liquid, 
viscous or solid) containing any 
liquid hydrocarbon; 

“dangerous petroleum” means 
petroleum having its flashing- 
point below seventy-six degrees Fah- 
renheit; 

“flashing-point” of any petroleum 
means the lowest temperature at 
which it yields a vapour which 
will give a momentary flash when 
ignited, determined in accordance 


“a 


NI 


with the provisions of Chapter II 


and the rules made thereunder; 

“to transport’ petroleum means to 
move petroleum from one place 
to another in British India, and 
includes moving from one place 
to another in British India by 
sea -or across territory in India 
which is not part of British India; 

(e) ‘‘toimport”petroleum meansto bring 

it into British India by land, sea 
or air, otherwise than during the 
course of transport; 

“to store” petroleum means to keep it in 
any one place, but does not in- 
clude any detention happening 
during the ordinary course of 

_ transport ; 

(g) “motor conveyance’ means any 

vehicle, vessel or air-craft for the 
conveyance of human beings, 
animals or goods, by land, water 


(d 


Ne 


(f 


NA 


or air, in which petroleum is used ` 


to generate the motive power; 
“prescribed” means prescribed by 
rules made under this Act. 


{CHAPTER I. 
CONTROL OVER PETROLEUM. 


3. Import, transport and storage of 
petroleum. 


(D No one shall import, transport or 


= 
= 
Ww 





store any petroleum save in accordance - 


with the rules made under rection 4. 

(2) Save in accordance with the con- 
ditions of any licence for the purpose 
which he may be required to obtain by 
rules made under section 4, no one shail 
import any dangerous petroleum, and no 
one shall transport or store any petroleum, 


4. Rules for the import, transport and 
“storage of petroleum. 
~The Governor-General in Council muy 
make rules— 


(a) prescribing places where petroleum 
may be imported and prohibiting 
its import elsewhere ; 

(b) regulating the import of petroleum; 

(c) prescribing the periods within which 
licences for the import of dan- 
gerous petroleum shall be applied 
for, and providing for the disposal, 
by confiscation or otherwise, of 
any dangerous petroleum in res- 
pect of which a licence has not 
been applied for within the 
prescribed period or has been 
refused and which has not been 
exported ; 

(d) regulating the transport of pet- 
roleum ; 

(e) specifying the nature and condition 
of all receptacles and. pipe-lines 
in which petroleum may be trans- 
ported ; 

(f) regulating the places at which and 
prescribing the conditions subject 
to which petroleum may be 
stored ; | 

(g) specifying the nature, situation and 
condition of all receptacles in which 
petroleum may be stored ; 

(h) prescribing the form and conditions 
of licences for the import of dan- 
gerous petroleum, and for the 
transport or storage of any pet- 
roleum, the manner in which ap- 
plications for such licences shall 
be made, the authorities which 
may grant such licences and the 
fees which may he charged for such 
licences; 

(4) determining in any class of cases 
whether a licence for the trans- 
port of petroleum shall be obtain- 
ed by the consignor, consignee or 
carrier ; 

(j) providing for the granting of com- 
bined licences for the import, 
transport and storage of pet- 
roleum, or for any two of such 
purposes ; Ea. f | 

(k) prescribing the proportion in which 
any specified poisonous substance 
may be added to petroleum, and | 
prchibiting the import, transport 
or storage of petrole.m in which 
the proportion of any specified 
poisonous substance exceeds the 
prescribed proportion ; and 


1934 


(D) generally, providing for any matter 


which in his opinion is expedient .. 


for proper control over the im- 
port, transporL and storage of 
petroleum. 


5. Production, refining and blending of 
petroleum, 

(I) No one shall produce, refine or blend 
petroleum save in accordance with the 
rules made under sub-section (2). 

(2) The Governor-General in Council may 
make rules— 

(a) prescribing the conditions subject 
to which petroleum may be pro- 
duced, refined or blended ; and 

(b) regulating the removal of petroleum 
from placés where it is produced, 
refined or blended and preventing 
the storage therein and removal 
therefrom, except as dangerous 
petroleum, of any petroleum which 
has not satisfied the prescribed 
tests. 

(8) The provisions of sub-section (J) 
and of the rules made under sub-section 
‘2) so far as such provisions relates to 
the production of petroleum shall not 
apply to any matters regulated by rules 
made under section 13 of the Burma Oil 
Fields Act, 1918. 

6. Receptacles of dangerous petroleum to 
show a warning. 

All receptacles containing dangerous 
petroleum shall have a stamped, emboss- 
ed, painted or printed warning, either on 
the receptacle itself or, where that is im- 
practicable, displayed near the receptacle, 
exhibiting in conspicuous characters the 
words “Petrol” or “Motor Spirit”, or an 
equivalent warning of the dangerous 
nature of the petroleum : 

Provided that this section shall not apply 
to— 

(a) any securely stoppered glass, stone- 
ware or metal receptacle 
than two gallons capacity con- 
taining dangerous petroleum which 
is not for sale, or 


(b) a tank incorporated in a motor 
conveyance, or attached to an 
internal combustion engine, and 


containing petroleum intended to 
be used to generate motive power 
for the motor conveyance or engitic, 
or 

(c) a pipe-line for the transport of petro- 
leum, or 

(d) any tank whichis wholly underground, 
or 


(e). any class of receptacles which the 
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Governor-General in Council may, 
by notification in the Gazette of 
India, exempt from the operation of 
this section. 


7. No licence needed for small stocks 
of non-dangerous petroleum not in bulk. 

Notwithstanding anything contained in 
this Chapter, a person need not obtain a 
licence for the transport or storage of 
non-dangerous petroleum if the total quanti- 
ty in his possession at any one place does 
not exceed five hundred gallons and none 
of it is contained in a receptacle exceed- . 
ing two hundred gallons in capacity. 

8. No licence needed for small quantities 
of dangerous petroleum. 

(1) Notwithstanding anything contained 
in this Chapter, a person need not obtain 
a licence for the import, transport or storage 
of dangerous petroleum not intended for 
sale if the total quantity in his possession 
does not exceed six gallons. 

(2) Dangerous petroleum possessed with- 
out a licence under this section shall be 
kept in securely stoppered receptacles of 
glass, stoneware or metal which shall not 
in the case of receptacles of glass or 
stoneware exceed one quart in capacity or 
in the case of receptacles of metal five gal- 
lons in capacity. 


9. Exemptions for motor conveyances, and 
stationary engines. 

(1) The owner of a motor conveyance, 
who complies with the requirements of the 
law for the time being in force relating to 
the registration and licensing of such con- 
veyance and its driver or pilot and the 
owner of any stationary internal combus- 
tion engine, shall not be required to obtain 
a licence — ; | 

(a) for the import, transport or storage 
of any petroleum contained in any 
fuel tank incorporated in the con- 
veyance or attached tothe internal 
cumbustion engine, or 

(b) for the transport or storage of dan- 
gerous petroleum, not exceeding 
twenty gallons in quantity in ad- 
dition to any quantity possessed 
under clause (a), 

provided the petroleum is intended to be 
used to generate motive power for the 
motor conveyance or engine. 

(2) The dangerous petroleum transported 
or stored without a licence under clause 
(b) shall be kept as provided in sub sec- 
tion (2) of section €, and, if it exceeds six 
gallons in quantity, shall be stored in an 
isolated place which does not communicate 


` e 
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with any room where any person resides or 


-works or in any room ‘where persons assem- 


ble. te, COR Le i 
_ 10. No licence needed by railway admin- 
istration acting as carrier. 

Notwithstanding anything contained in 
this Chapter, a railway administration, as 
defined in section 3 of the Indian Railways 
Act, 1890, need not obtain any licence for 
the import or transport of any petroleum 
in its possession in its capacity as carrier. 


11. Exemption of heavy oils. 

Nothing in this Chapter shall apply to 
any petroleum which has its flashing-point 
not below two hundred degrees Fahrenheit. 

12. General power of exemption, . 

The Governor-General in Council may, 
by.- notification in the Gazette of India, 
exempt any petroleum specified in the 
notification from all or any of the provi- 
sions of this Chapter. 

13. Inspection of places. 

(1) The Governor-General in Council may 
authorise any officer by name or by virtue 
of office to enter any place where petroleum 
is being imported, stored, produced, refined 
or blended, or is under transport, and 
inspect all receptacles, plant and appli- 
ances used in connection with petroleum 
in order to ascertain if they are in accord- 


‘ance with the provisions of this Chapter 
`. and the rules made thereunder. 


(2) The Governor-General in Council may 
make rules regulating the procedure of 
officers authorised under this section. 


CHAPTER II. 


THE TESTING or PETROLEUM. 


14. Inspection and sampling of petro- 
leum. . 

(1) The Governor-General in Council 
may, by notification in the Gazette of India, 
authorise any officer by name or by virtue 
of office to enter any place where petroleum 
is being imported, transported, stored, 
produced, refined or blended and to inspect 
and take samples for testing of any petro- 
leum found therein. vane 

(2) The Governor-General in Council may 
make rules— 


(a) regulating the taking of samples of 
petroleum for testing, 

(b; determining the cases in which pay- 
ment shall be made for the value 
of samples taken, and the mode of 
payment, and 
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(O) generally, regulating the procedure 


` of officers exercising powers under 
this section. 


15. Standard Test Apparatus. 

(1) A standard apparatus for determin- 
ing the flashing-point of petroleum shall 
be deposited with an officer to be appointed 
in this behalf by the Governor-General in 
une by notification in the Gazette of 
ndia. 


(2) Such apparatus shall be engraved 
with the words “Standard Test Apparatus”, 
and shall be verified and corrected from 
time to time and replaced when necessary, 


in accordance with rules made under sec- 


tion 2]. 


(3) The Standard Test Apparatus shall, 
on payment of the prescribed fee, be open 
to inspéction at all reasonable times by 
any person wishing to inspect it. = 


16. Certification of other test apparatus. 

(1) The officer appointed under section 15 
shal], on payment of the prescribed fee, if 
any, compare with the Standard Tést 
Apparatus any apparatus for determining 
the flashing-point of petroleum which may 
be submitted to him for this purpose. 


(2) If any apparatus is found by him to. 


agree with the Standard Test Apparatus 
within prescribed limits, the officer shall 


engrave such apparatus with a special. . 


number and with the date of the com- 
parison, and shall give a certificate in 
respect of it in the prescribed form, certify- 
ing that on the said date the apparatus 
was compared with the Standard Test 
Apparatus and was found to agree with it 
within the prescribed limits, and specify- 


_ ing any corrections to be made in the 


results of tests carried out with the 
tus. 


(8) A certificate granted under this sec- 
tion shall be valid for such period as may 
be prescribed. 

(4) A certificate granted under this sec- 
tion shall, during the period for which it 
is valid, be proof, until the contrary is 
proved, of any matter stated therein. 

(5) The officer shall keen a register in 
the prescrited form of all certificates grant- 
ed by him under this section. 


17. Testing officers. ; 

The Governor-General in Council may 
authorise any officer by name or by virtue 
of office to test petroleum of which samples 
have been taken under this Act, or -which 
may have been submitted to him for test 


appara- 


1934, 


by any person, and to grant certificates of 
the results of such tests. i ; s 


18. Manner of test. 

All tests of petroleum made under this 
. Act shall be made with a test apparatus 
in respect of which there is a valid certifi- 
cate under section 16, shall have due regard 
to any correction specified in that certifi- 
cate, and shall be carried out in accordance 
with 1ules made under section 91. 


19. Certificate of testing. 

(1) The testing officer afier testing 
samples of petroleum shall make oub a 
ceitificate in the prescribed form, stating 
whether the petroleum is dangerous or non- 
dangerous, and, if the petroleum is non- 
fee the flashing-point of the petro- 
eum. s 


(2) The testing officer shall furnish the 
person concerned, at his request, with a 
certified copy of the certificate, on pay- 
ment of the prescribed fee, and such 
certified copy may be produced in any 
Court in proof of the contents of the original 
certificate. 


(3) A certificate given under this section 
shall be admitted as evidence in any pro- 
ceedings which may be taken under this 

_Act in respect of the petroleum from which 
the samples were taken, and shall, until 
the contrary is proved, be conclusive proof 
that the petroleum is dangerous or non- 
dangerous, as the case may be, and, if 
the petroleum is non-dangerous, of its 
- flashin g- point. 


20. Light to require re-test. 

(1) The owner of any petroleum, or his 
agent, who is dissatistied with the result 
of the test of the petroleum may, within 
seven days from the date on which he 
received intimation of the result of the 
test, apply to the officer empowered under 
section l+ to have fresh samples of the 
petroleum taken and tested. 


(2) On such application and on pay ment 

of the piescribed fee, fresh samples of the 

` petroleum shall be taken inthe presence 

of such owner or agent or person deputed 

by him, and skall be tested in the presence 

` of such owner or agent or person deputed 
by him. 


(3) If, on such retest, it appears that 
the original test was erroneous, the testing 
officer shall cancel the original certificate 
granted under section 19, shall make out 
a fresh. certificate, and shall furnish tho 
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owner of the petroleum, or his agent, with 
a certified copy thereof, free of charge. 


21. Power to make rules regarding tests. 
The Governor-General] in Council may 
make rules— . h 
(a) for the specification, verification, 
correction and replacement of the 
Standard Test Apparatus; 

(6) prescribing fees for the inspection 
of the Standard Test Apparatus; 
(c) regulating the procedure in com- 
paring a test apparatus with the 

Standard Test Apparatus : 


(d) prescribing the form of certificate to 
ba given in respect of a test ap- 
paratus so compared, and the 
period for which such certificates 
shall be valid; 

(e) prescribing the form of the register 
of such certificates ; 

(f) prescribing fees for comparing a 
test apparatus with the Standard 
Test Apparatus ; 


(g) regulating the procedure of testing 
officers in carrying out tests of 
petroleum, providing for the aver- 
aging of results where several 
samples of the same petroleum 
are tested, and prescribing the 
variations from standard tempera- 
tures which may be allowed: 

(h) prescribing the form of certificates 
of tests of petroleum and the fees 
which may be charged therefor; 


(i) providing, where the results of the 
testing of samples raise a doubt as 
to the uniformity of the quality 
of the petroleum in any lot under 
test, for the division of the lot into 
sub-lots, and for the selection and 
testing of samples of each sub-lot 
and for the averaging of results in 
accordance with the results of tests 
of those samples ; 


(j) prescribing fees for re-lests under 
section 20 and providing for their 
refund where the original test was 
erroneous; and 

(k) generally, regulating the procedure 
of all officers performing duties 
connected with the testing ‘of 
petroleum, and providing for any 
matter incidental to such testing. 


22. Special rules for testing’ viscous or 
solid forms of petroleum. 

The Governor-General in Council may 
also make rules providing specially for the 


s 


16 JOURNAL 


testing of any form of petroleum which-is: 


Viscous | or solid or contains sediment or 
thickening ingredients, and such rules 
may modify or supplement any of the 
provisions of this Chapter or of the rules 
made under section 21 in order to adapt 
them to the special needs of such-tests. 


Aa CHAPTER III. 
© PENALTIES AND PROOEDURE. 
23. General penalty for offences under 


_ this Act. 


(1) Whoever— 


(a) in contravention of any of the pro- 
visions of Chapter I or of any of 
the rules made thereunder, imports, 
transports, stores, produces, refines 
or blends any petroleum, or 

(b) contravenes any rule made under 
section 4 or section 5, or 

(c) breaks the condition of any licence 
held by him, issued under section 4, 
or ` 

(d) being for the time being in con- 

i trol or in charge of any- place 
where petroleum is being import- 
ed, stored, produced, refined or 
blended or is under transport, re- 
fuses or neglects to show to any 
officer authorised under section 13 

. any receptacle, plant or appliance 
used in such place in connection 
with petroleum, or in any way 
obstructs or fails to render reason- 
able assistance to such officer dur- 
ing an inspection, or 

(e) being for the time being in control 
or in charge of any place where 
petroléum is being imported, trans- 
ported, stored, produced, refined 
or blended, refuses or neglects to 
. show to any officer authorised under 
section 14 any petroleum in such 
place, or to give him such as- 
sistance as he may require for the 
inspection of such petroleum, or 

` refuses to allow him totake samples 
of the petroleum, or 


(f) being required, under section 27, 


to give information of an accident, 
fails to give such information as go 
required by that section, 

shal] be punishable with fine which may 


“extend to five hundred rupees. 


(2) If any person, having been convict- 


ed of an offence punishable under sub-sec- 


r 14 
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tion (J), isagain guilty of any offence 


‘punishable under that sub-section, he shall 


be punishable for every such subsequent 
offence with fine which may extend to two 
thousand rupees. a 


N 


24. Confiscation of petroleum and re- 
ceptacles. ; 
(1) In any case in which an offence under 
clause (a) or clause (b) or clause (c) of sub- 
section (1) of s. 23 has been committed, 
the convicting Magistratemay direct that— 
(a) the petroleum in respect of which 
the offence has been committed, 


or 
ib) where the offender is convicted of 
importing, . transporting or storing 
petroleum exceeding the quantity 
he is permitted to-import, trans- 
port or store, as the case may be, 
the whole of the petroleum in res- 
pect of which thé-offence was com- 

mitted, ` i ae g 
shall, together with the receptacles-in which - 
it is contained, be confiscated.” :_ . . ” N 
(2) This power may also be exercised 
by the High Court in the exercise of its 
appellate or revisional powers. © . | =. 


25. Jurisdiction. 7 LA 
Offences punishable under this Act shall 
be triable, in the Presidency-towns, -by a 


ao 


- Presidency Magistrate, and elsewhere by" 


a Magistrate of the first class, or-by a 
Magistrate of the second class -who has. 
been specially empowered by the Local 
Government in this behalf. : .. 7. 7 


26. Power ofentry andsearch, > » 

(1) The Governor-General in Council. 
may, by notification in the Gazette of 
India, authorise any officer by name or * 
by virtue of office to-enter and search any 
place where he has 1eason to believe that 
any petroleum is being imported, transport- 
ed, stored, produced, refined or blended 
otherwise than in accordance with the 
provisions of this Act and the rules made 
thereunder, and to seize, detain or re- 
move any or all of the petroleum in respect 
of which in his opinion an offence under 
this Act has been committed. _ 


(2) The provisions of the Code of Orimi- 
nal Procedure, 1898, relating to searches 
shall, so far as they are applicable, ap- 
ply to searches by officers authorised under 
this section. : : 


(8) The Governor-General in Council 
may make rules regulating the procedure 
or authorised officers in the exercise of 
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their powers under this section subject, 


however, to the provisions of the sub-sec- 
tion (2). 


27. Reporisof accidents with petroleum. 

Where any accident by explosion or fire, 
which is attended with loss of human life 
or serious injury to person or property, oc- 
curs as the result of the ignition of petro- 
leum or petroleum vapour, or 
occurs in or near any place where petro- 
leum is kept and under circumstances 
making it likely thatit was the result of 
such ignition,the person for the time being 
in charge of the petroleum shall forthwith 
give information to the nearest Magis- 
trate or to the officer in charge of the near- 
est police station. 


28.. Inquiries into serious accidents with 
petroleum. j 


(1) The inquiry mentioned in section 176 . 


of the Code of Criminal Procedure, 1898, 
shall be held in all cases where any per- 
. son has been killed by an accident which 
the Magistrate has reason to believe was 
the result of the ignition of petroleum or 
petroleum vapour. 

(2) Any Magistrate empowered to hold 
an inquest may alsohold an inquiry under 
the said section into the cause of any ac- 
cident which he has reason to believe was 
- the result of the ignition of petroleum or 
petroleum vapour, if such accident was 
- attended by serious injury to person or 
' property, notwithstanding that no person 
was killed thereby. 


(4), For the purposes of this section a. 


Commissioner of Police in a Presidency- 
town or in Rangoon shall be deemed to be 
.& Magistrate empowered to hold an ih- 
quest. 
(4) The result of all inquiries held in 
pursuance of this section shall be submitted 
“as soon as may be to the Local Govern- 
ment. 3 


— 


CHAPTER IV, 


SUPPLEMENTAL. 


29. Provisions relating to rules. 

(1) Inmaking any rules under this Act, 
the Governor-General in Council may— 

(a) provide for any matter ancillary to 
such rules for which in his opi- 
nion provision is necessary to pro- 
teot the publicfrom danger aris- 
ing from the import, transport, 
storage, production, refining or 

< blending of petroleum, and 
(b) make special provision for the ape- 
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cial circumstances of any province 
or place. 


(2) Every power to make rules confer- 
red by this Act is subject to the condi- 
tion of previous publication. 

(3) All rules made under this Act 
shall be published in the Gazette of India 
and in the local official Gazette. 

30. Power to apply Act to other sub- 
stances, 

(1) The Governor-General in Council 
may, by notification in the Gazette of 
India, apply any or all of the provisions of 
this Act, and of the rules made thereunder 
with such modifications as he may specify, 
to any dangerously inflammable substance, 
other than an explosive, and thereupon the 


_provisions so applied shall have effect as 


if such substance had been included in the 
definition of petroleum. 

(2. The Governor-General in Council 
may make rules providing specially for 
the testing of any substance to which any 
of the provisions of this Act have been 
applied by notification under sub-section (1), 
and such rules may supplement any of the 
provisions of Chapter II in order to adapt 


. them to the special] needs of such tests. 


31. Power to limit powers of local autho- 


- rities over petroleum. 


here any enactment confers powers 
upon any local authority in respect of the 
transport or storage of petroleum, the 
Governor-General in Council may, by noti- 
fication in the Gazette of India,— 
(a) limit the operation of such enact- 
ment, or 
(b) restrict the exercise of such powers, 
in any manner he deems fit. 
32. Repeails. 
The enactments mentioned in the Sche- 
dule are hereby repealed to the extent 
specified in the fourth column thereof. 


THE SCHEDULE. 


EnACTMENTS REPEALED, 
(See section 32.) 
ee INIT aana an an aaa ababaka aana 


Short title. 





Year, [Number Extent of repeal, 

















{1899 | VIII | The Indian Petro-) The whole. 
leum Act, 1699. ; 
1914 1V |The Decentraliza- | So much of) the 
tion Act, 1914. | Scheduleas re ates 
to the Indan Pet- 
roleum Act, 1899, 
. e 


A 
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ACT NO. XXXI OF 1934. 
THE IRON AND STEEL DUTIES ACT, 1934. 


Received the assent of the Governor-General on the 
7th September, 1934, and published in the Gazette of 
India, Part 4, dated September 15, 1934. 


An Act to provide for the modification and 
continuance of the protection afforded to 
the iron and steel ‘industry in British 
India, and to impose an excise duty for 
revenue purposes: upon certain steel. 

|. WHEREAS it is expedient toprovide for 

“the modification and continuance of the 

protection afforded to the iron and steel 

industry in British India, and to impose 
an excise duty for revenue purposes upon 
certain steel; It is.” hereby enacted as 

follows— j 
1. Short title, extent and commencement. 
(1) This Act may be called the Iròn 

and Steel Duties Act, 1934. 

(2) It extends to the whole of British India. 
(8) This section and section 10 shall come 
into forceat once; the remaining sections 
shall come into force on the 1st day of 
November, 1934. ; 


2. Amendment of section 3, Act VIII of 
1594 


In section 3of the 
1894— renee 
(a) for sub-sectictis (4) and (5) the follow- 
ing sub-section shall be substitut- 

-ed, namely:— | 
“(4) If the Governor-General in Coun- 


Indian Tarii Act, 


cil is satisfied, after such inquiry’ 


as he thinks necessary, that any 
duty imposed onary article by 
Part VII of the Second Sche- 


dule has become ineffective or: 


excessive for the purpose of 
securing the protection intended 
‘to he afforded by ‘such duty to 
a similar article manufactured 
in India, he may, by notification 
inthe Gazette of India, increase 
or reduce such duty to such ex- 
tent as he thinks necessary either 
generally or in respect of such 
article when imported from or 
manufactured in any country 
or countries specified ir the noti- 
fication: 

Provided that the duty leviable on 
-any such article shall in no 
` case be less than the duty levi- 

able on a like article of British 
manufacture.” : 


` an v 
5, (b) sub-section (6) shall be renumbered 
wa as sub-section (4), 
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3. Amendment of Schedule tI, Act VIII 
of 1894. f 

(1) The amendments specified in the 
Schedule to this Act shall be made in the 
Second Schedule to the Indian Tariff Act, 
1094, and shall have effect only up to the 
3ist day of March, 1941. ; 

(2) Notwithstanding anything contained 
in section + of the Indian Finance (Supple-" 
mentary and Extending) Act, 1931, the 
additional duties imposed by that section 
shall not be levied or collected on any 
article chargeable with duty under Items 
Noa. 142, 143, 144, 145, 145A, 146, 146A, 147, 
148,149, 149A, 150, 153 or 154 of the Second 
Schedule'to the Indian Tariff Act, 1894, 
as amended by this Act. , 


4, Excise duty on steel ingots. 

A duty of excise shall be’ levied. at the 
rate of four rupees per ton on all steel ingots 
produced in British India after the” com- 
mencement of this Act, and shall be 
payable by the manufacturer thereof, 

5. Recovery of duty with penalty. 

(1) If any duty payable under, section 4 
is not paid within thetime fixed by rules 
made in that behalf under this Act, it 
shall be deemedto be an arrear, and the 
authority to which such duty is payable 


- may in lieu thereof recover any sum not 


exceeding twice the amount of-:duty un- 
paid which such authority may in its dis- 
cretion think ib reasonable to require. 

-(2} Anarrear of duty or any sum recover- 
able in lieu thereof under this section 
shall be recoverable as an arrear of land 
revenue, and shall be recoverable in ad- 
dition to and not in substitution for any 
other penalty incurred under this Act. + 


6. Application of the provisions of Act 
VIII of 1878 to the duty on steel ingots. 

The Governor-General in Council may, 
by notification in the Gazette of India, 
declare that any ofthe provisionsof the 
Sea Customs Act, 1878, relating to the 
levy of and exémption from customs duties, 
drawback of duty, warehousing, offences 
and penalties, confiscation, and procedure 
relating to offences and appeals shall, with 
such modilications and alterations as 
he may consider necessary or desirable 
to adaptthem to the circumstances, be 
applicable in regard to like matters in 
respect of the duty on steel ingots imposed 
by section 4. 

7. Rebate on export of steel 
articles manufactured therefrom. 

When steel ingots on which the duty of 
excise imposed by this Agt has beén paid, 


ingots and 
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or articles of iron or steel manufactured 
in British India from such ingots, are 
exported out of India, there shall be pay- 
able to the exporter of 
articles, subject to such conditions as the 
Governor-General in Council may prescribe, 
a refund at the following rates, namely— 
on ingots, blooms and billets—a refund 
at the rate of four rupees per ton; 

on other manufactures of iron or steel— 
(a) not fabricated—a refund at the rate 
of five and one-third rupees per 


: ton, 
(b) fabricated—a refund at the rate of 
six rupees per ton. 


8. Penatly for evasion of duty or failure 
to supply information, 

Whoever evades or attempts to evade 
the payment of any duty of excise payable 
by him under this Act, or fails. to supply 
. any information which heis required by 
any rules made under this Act to supply, 
or knowingly supplies false information, 
shall be punishable with imprisonment 
which may. extend to six months, or with 
fine which may extend to two thousand 
rupees, or with both. 


9 Power of Governor-General in Council 
to make rules. 

(1) The Governor-General in Council may, 
by notification in the Gazette of India, 
make rules tocarry intoeffect the purposes 
and objects of this Act. - 

(2) In particular and without prejudice 
tothe generality of the foregoing power 
such rules may— 

, (a) provide: for. the assessment and col- 
lection of the duty payable under 
section 4 and the authorities by 
whom functions under this Act 
are to be discharged, the issue of 
notices requiring payment, the 
manner in which and the time at 
which thé duty shall bè payable, 
and the recovery of arrears; 

(b) impose on manufacturers of steel 
ingots the duty of furnishing in- 
formation, keeping records and 
making returns, and prescribe the 
nature of such information, and 
the form of such records and re- 
turns, the particulars to be contain- 
ed therein and the manner in 
which they shall be verified; 

(c) authorise and regulate the inspection 
of any premises used for the manu- 
facture of steel ingots; i 

(d) authorise and regulate the composi- 
tion of’ offences against or liabi- 
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lities incurred under the Act and 
_ rules; and À 
(e) prescribe the conditions under 
which therefunds referred to in sec- 

tion 7-shall be payable. —— 

(3) In making any rule under this section 
the Governor-General in Council may 
provide that a. breach of the rule shall be 
punishable with fine. not exceeding two 
thousand rupees. ‘ 

10. Repeal. at 

Sub-section (3) of section 2 of the Steel: 
Industry (Protection) Act, 1927, is hereby 
repealed. 


meee 


THE SCHEDULE. 
(See section 3.) 


Amendments to the Second Schedule to the 
Indian Tariff Act, 1894. 


1. For Item No. 142 the following: item 


shall be substituted namely:— 

“142 | Coat Tuss, tipping 
wagons and the 
like conveyances 
designed for use 
on light rail track, 
if adapted to be 
worked by manual 
or animal labour 
and if made main- 
ly of iron or steel; 
and component 
parts thereof made 
of iron or steel— 

(a) of British manu- 
facture. 


14 times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India; or -10 per 
cent. ad valorem, 
which ever is 
higher. - 


(b) not of British.| 14 times the excise 
manufacture. duty leviable for the 
time being on steel 
ingots produced in 
British India plus 
Rs. 40 per ton; or 
20 per cent, ad 
valorem, whichever 
is higher.” 


2, For Item No. 113 ths following item 
shall be substituted, namely:— 
143 | Iron OR sTEEL angle, j 
channel, tee, flat, 
beam, zed, trough 
and piling— 





| 
(a) not fabricated — 





(4) of British 


hj 





manufacture— 
not coated with 
other metals, 
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14 times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India; or 10 per 
cent. ad valcrem, 


whichever is higher, 


coated with other | 1} times the excise 


metals. 


(it) not of British 
manufacture, 


(b) fabricated — 
(i) of British 
manufacture, 


(ii) not of British 
manufacture. 


| 
“144 f IRON or STREL BAR 


and rop— 


(i) of British manu- 


facture. 





duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India; or 10 per 
cent. ad valorem, 


whichever is higher, 


l4 times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Ra, 43 
per ton, 


14 times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs. 40 
per ton. 


li times the excise 
duty leviable for 
the: time being 
on steel ingots pro- 
duced in British 
India plus Rs. 40 
per ton.” 


3. For Item No. 144 the following item 
shall be substituted, namely:— 


14 times the excise 
duty leviable for 


the time being on- 


steel ingots pro- 
duced in British 
India plus Rs. 10 
per ton; or 10 per 
cent, ad valorem, 
which ever is 
higher. 


(ii) not of British | 1} times the excise 


manufacture, 


duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs, 39 
per ton; or 20 per 
cent. ad valorem 
whichever is 
higher," 
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4, For Item No. 145 the following item 
shall be substituted, namely: — 


“145 | IRON or STEEL BOLTS 
and nuts, includ- 
ing hook-bolts 
and nuts for 
roofing but ex- 
cluding fish bolts 
and nuts— 


(i) of British manu- 
facture. 


(it) not of British 
manufacture, 


IRON or STEEL FISH 
BOLTS and NUTS— 


(4) of British manu- 
facture. 


(ti) not of British 
manufecture, 





12 times the excise duty 

leviable for the time 
being on steel ingots 
produced in British 
India; or 10 per cent, 
ad valorem, whichever 
is higher, 


12 times the excise duty 

leviable for the time 
being on steel ingots 
produced in British 
India plus Rs, 1-9-0 per 
cwt. 


14 times the excise duty 

leviable for the time 
being on steel ignots 
produced in British 
India; or 10 per cent, 
ad valorem, whichever 
is higher. 


13 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India, clus Rs, 4-5-0 per 
ewi," 


5. For Item No. 145A the following item | 
shall be substituted, namely :— 


“145Al Iron or 
RIVETS— 


STEEL 


(4) of British manu- 
facture, 


1} times the excise duty 

leviable for the time 
being on steel ingots 
produced in British 
India; or 10 per cent. 
ad valorem, whichever 
is higher. 


(ii) not of British | 14 times the excise duty 


manufacture, 


6. For Item No. 116 the following 


leviable for the time 
being on steel ingots 
produced in British 
India plus Rs, 1-14-0 
per cwt.” 


item 


shall be substituted, namely:— 


“146 | IRON or STEEL PIPES 
and TUBES and 
fittings therefor, 
if riveted or 


otherwisę built up 


1934 


of plates or 
| sheets— 
(4) of British manu- 
facture, 


(ii) not of British 
manufacture, 





JOURNAL 


14 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India plus Rs. 12 per 
ton; or 10 per cent. ad 
valorem, whichever is 
higher. 


13 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India plus Rs. 35 per 
ton,” 


7. After Item No. 146 the following item 
shall be inserted, namely :— 


“ 46A/ OAST IRON PIPES 
and TUBES: also 
cast iron fittings 
therefor, that isto 
say, bends, boots, 


elbows, tees, so- 
ckets, flanges, 
plugs, valves, 
cocks and the 
like— 


(i) of British ma- 
nufacture. 


(it) not of British 
manufacture, 





10 per cent. ad valo- 
rem, 


Rs, 57-8-0'per ton,” 


8. For Item No. 147 the following item 
shall be substituted, namely :— 


“147| Iron or STEEL plates, 
excluding cast 
iron plates— 


(a) not fabricat- 
ed— 


(1) of British ma- 
nufactura - 
not coated with 
other metals, 


coated with other 
metals, 


(ii) not of British 
manufac ture. 








14 times the excise 
duty leviable for the 
time being on steel 
ingots produced in 
British India; or 10 
per cent, ad valorem, 
whichever is higher. 


14 times the excise 
duty leviable for the 
time being on steel 
ingots produced in 
British India; or 10 
per cent ad valorem, 
whichever is higher. 


lj times the excise 
duty leviable for the 
time being on steel 
ingots produced in 
British India plus 


Rs, 25 per ton 


(b) fabricated— 
(i) of British ma- 
nufacture. 


(ii) not of British 
manufacture. | 





9. For Item No. 148 
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14 times the excise 
duty leviable for the 
time being on steel 
ingots produced in 
British India plus 
Rs. 40 per ton. 


}itimes the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs, 40 
per ton,” 


the following item 


shall be substituted, namely :— 


“148| Tron or STEEL 
sheets— 
(a) not fabricated— 


(1) not galvaniz- 


ed— 
(i) of British ma- 
nufacture. 


(iz) not of British 
manufacture. 


(2) galvanized— 


(4) of British ma- 
nufacture, 


(zz) not of British 
manufacture, 





(b) fabricated— 
(1) not galvaniz- 


ed— 
(i) of British ma- 
nufacture. 


| 
z 


14. times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs. 11 
per ton; or 10 per 
cent, ad valorem, 
whichever is 
higher. 


l} times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs. 32 
per ton. 


14 times the excise duty 
leviable for the time bee 
ing on steel ingots pro- 
duced in British India 
plus Rs. 10 per ton; or 


JO per cent. ad valo- 
vem, whichever ig. 
higher. 


l} times the excise duty 

leviable for the time 
being on steel ingots 
produced in British 
India plus Rs, 40 per 
ton, 


14 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India plus Rs. 12 per 
ton; orl0 per cent. ad 
valorem | whichever is 
higher. 
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(ii) not of British 
manufacture, 


(2) galvanized— 
(4) of British ma- 
nufacture. 


(ti) not of British 
manufacture, 
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1: times the excise duty 

leviable for the time 
being on steel ingots 
produced in British 
India plus Rs, 35 per 
ton, 


14 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
india plus Rs. ll per 
ton; or 10 per cent. ad 
valorem, whichever is 
higher. 

14 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India plus Rs. 44 per 
ton." 


10, Item No. 148A shall be omitted. 


11. 


Jor Item No. 149 the following item 


shall be substituted namely :-— 


149] TRoN or STEEL wire, 
other than barbed 
or stranded wire, 
wirerope or wire 
netting; and iron 


or steel wire 

nails— 

(i) of British ma- 
nufacture. 


(ii) notof British 
manufacture, 


1} times the excise duty 

leviable for the gtime 
being on steel ingots 
produced in British 
India plus Rs. 25 per 
ton. 


1} times the excise duty 

leviable for the time 
being on steel ingots 
produced in British 
India plus Rs, 60 per 
ton.” 


12, For Item No. 149A the following 
item shall be substituted, namely :— 


$149-\] IRON or STEEL, the 
“original material 
(but not including 
machinery) of any 
ship or other 
vessel intended 
for inland or har- 
bour navigation 
which has been 
assembled abroad, 
taken to pieces 
and shipped for re- 
assembly in India— 
(i) of British manu- 
facture. 








1} times the excise 

duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India; or 10 per 
cent. ad valorem, 
whichever is 
higher. 


(it) not of British 
manufacture. 


Provided that arti- 


cles dutiable 
under this item 
shall not be 


deemed to be duti- 
able under any 
other item.” 
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14 times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs,27-8-0 
per ton; or 20 per 
cent. ad valorem, 
whichever is higher, 


13. For Item No. 150 ths following item 
shall be substituted, namely :— 


“150| Iron or STEEL RAIL- 
way Track MATE- 
RIAL— 

A. Rails (including 
tramway rails the 
heads of which are 
not grooved)— 

(a) 30 Ibs. per yard 
and over, and fish- 
plates therefor— 
(i) of British ma- 

nufacture. 


(ii) not of British 
manufacture. 





(b) under 30 lbs. per 
yard and fish- 
plates therefor— 
(i) of British ma- 

nufacture. 


(iz) not of British 
‘manufacture. 


B. Switches and 
crossings includ- 
ing stretcher bars 
and other com- 
ponent parts, and 
switches andecros- 








14 times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 


_ India; or '0 per 
cent. ad valorem, 
whichever is 
higher. 


14 times the excise 
duty leviable for 
the time being cn 
steel ingots pro- 
duced in British 
India; or 20 per 
cent. ad valorem, 
whichever is 
higher, 


14 times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs. 10 
per tou; or 10 per 
cent. ad valorem, 
whichever is 
higher. 

1} times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs. 39 
per ton, 


1934 


sings 
stretcher bars and 
other component 
parts for tramway 
rails the heads of 


which are not 

grooved— 

(a) for rails 30 Ibs. 

per yard and 
over—- 

(i) of British ma- 
nufacture 


(ii) not of British 
manufacture. 


b) for rails under 30 
lbs. per yard— 
(i) of British ma- 
nufacture. 


(zi) not of British 
manufacture, 


O. Sleepers and 
sleeper bars, other 
than cast iron— 

(i) of British ma- 
nufacture, 


(it) not of British 
manufacture. ` 


D. Spikes (other 
than dogspikes) 
and tie-bars—— 

(i) of British ma- 
nufacture, 


(ii) not of British 
manufacture. 


including j 











JOURNAL 


14 times the excise 
duty leviable for 
the time being on 
steel ingots pro: 
duced in British 
India; or 10 per 
cent. ad valorem, 
whichever is 
higher. 

12 times the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India; or 20 per 
cent. ad valorem, 
whichever is higher. 


14 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
-~ India plus Rs. 11 per 
ton; or-I0 per cent. ad 
valorem, Whichever is 
higher. 
14 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India plus Rs. 43 per. 
ton. 


4 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 

India; or 10 per cent. 
ad valorem, whichever 
is higher. 

14 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India; or 20 .per cent. 
ad valorem, whichever 
is higher. 


1% times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India plus Rs.10 per 
ton; or JO per cent. ad 
valorem, whichever is 
higher. 

1} times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India plus Rs. 39 per 
ton, 


E. Dogspikes— 


(i) of British ma- 
nufacture. 


(ii) not of British 
manufacture, 


F. Gibs, cotters, 
keys (including 
tapered key bars), 
distance pieces 
and other fasten- 
ings for use with 
iron or steel 
sleepers— 


(i) of British ma- 
nufacture. 


(ii) not of British 
manufacture. 


1153) IRON or STEEL STRUC- 


TURES, fabricated 
partially or whol- 
ly, not otherwise 
apecified, if made 
mainly or wholly 
of iron or steel 
bars, sections, 
plates or sheets, 
or the construc- 
tion of buildings, 
bridges, tanks, 
well curbs, tres- 
tles, towers and 
similar structures 
or for parts there- 
of, but not includ- 
ing builders’ 
hardware (see 
Item No, 185) or 
any of the articles 
specified in Item 
No. 594, 59D, 64, 
87,182 or 230— 











> 


14 times the excise duty 
leviable forthe time 
being onsteel ingots 
produced in British 
India plus 7 annas per 
ewt; or 10 per cent, 
ad valorem, whichever 
is higher. 


14 times the excise duty 

leviable for the time 
being on steel ingots 
produced in British 
India plus Rs, 2-15-0 
per cwt. 


14 times the excise duty 
leviable for the time 
being on steel ingots 
produced in British 
India plus 7 annas per 
cwt.: or 10 per cent. ad 
valorem, whichever is 
higher. 


14 times the excise duty 

leviable for the time 
being on steel ingots 
produced iu British 
India plus Rs. 2-15-0 
per cwt,” 


14. Item No, 151 and Item No, 152 shall 
be omitted. i 


15. For Item No. 153 the following item 
shall be substituted, namely :— 
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16. For Item No. 154 the following item 


1} times the excise i sani 
aus Tevjabla toc shall be substituted, namely : 

the time being on 
steel ingots pro- 


duced in British 


(i) of British ma- 
nufacture. 


“154° STEEL, tinplates and 
tinned sheets in- 


(ii) not of British 
manufacture, 


India plus Rs. 40 
per ton, 


14 times the excise 

duty leviable for 
thetime being on 
steel ingots pro- 
duced in British 
India plus Rs. 40 
per ton.” 


cluding tin tag- 
gers and cuttings 
of such plates, 
sheets or taggers— 


(4) of British manu- 
facture. 


13 times the excise 
duty leviable for 
thetime being on 
steel ingots pro- 
duced in British 
India plus Rs, 38 


per ton, 


(tt)not of British | 1} times the excise 
manufacture. duty leviable for 
the time being on 
steel ingots pro- 


duced in British 
India plas Rs, 59 
per ton.” 

17. For Item No. 235 the following item shall be substituted, namely :— 

“235; IRoN ALLOYS, viz., ferro- | Ad valorem | 90 percent, ee w. | 10 percent, ... ge na 


manganese, ferro-silicon, 
ferro-chrome, spiegeleisen 
and the like as commonly 
used for steel making. 


_| Iron, pig. 
Troa rice bowls. 
18. In Item No. 236, in the second 
colum,— 


(a) the seventh and eighth entries 
shall be omitted ; 


(c) the following entry shall be added 
namely :—‘‘Oast IRON PLATES,” 


i , “189. Item No. 236A shall be omitted. 
(b) in theninth entry, for the word 
“FENCING-wIRe” the word 


20. For Item No. 237 the following item 
“WIRE” shall be substituted; and 


shall be substituted, namely :— 

(237; STEEL INGOTS. ! 

IRON or STEEL blooms, billets 
aud slabs, provided that no 
piece less than 14 inches 
square or thick shall be 
included in this item, 


Ad valorem | The excise duty leviable 
for the time being on 
steel ingots produced 
in British India: or 20 
per cent. ad valorem, 
whichever is higher. 


The excise duty leviable _,,, 
for the time being on 
steel ingots produced 
in British India; or 10 
per cent, ad valorem, 
whichever is higher, 
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RESERVING DEFENCE: 


What, if any, hostile inference is to be 
drawn by the jury from the prisoner 
having reserved: his defence at the pre- 
liminary magisterial inquiry? This ques- 
tion, which is clearly of- great importance 
for all concerned with the administration 
of the criminal law, does not admit of a 
very definite answer, but some useful 
light is thrown upon the point by the 
recent decision of the Court of Criminal 
Appeal (Lord Hewart, O.J., Swift and 
Du Pareg, JJ.) in Rex v. Littleboy 
In that case the appellant, having 
reserved his defence at the police court, 
when the case came to trial, put forward 
an alibi, supporting it by his own evi- 
dence and that of three other witnesses. 
In summing up, Avory J., before whom 
the case was tried, told the jury that it 

: was unfortunate that the appellant had 
not disclosed this defence at the police 
court, as he had deprived the prosecution 
of the opportunity -of testing the truth of 
his alibi. On appeal it was contended 
that this comment amounted to a mis- 
direction, inasmuch as the appellant in 
reserving his defence had only exercised 
the right conferred upon him by -section 12 
of the Criminal Justice Act, 1925: and 
that consequently the learned Judge ‘ought 
not to have directed the jury to draw 
any hostile conclusion from his conduct. 
The Court, however, refused to accede 
to this aigument and dismissed the 
appeal. ` 

Shortly after its foundation the Court 
of Criminal Appeal commented, on a 
number of occasions, upon the desirability 
of prisoners revealing their defences, esp- 
ecially where it was Jan alibi, at the 
earliest possible moment: cf. Rex v. 
Kirkham (1809, 73 J.P. 406); Rea v. 
Moran (1309, 3 G.A.R. 25). Not long ago 
in Rex v. Naylor (1933, 1 K.B. 685: 102 
L. J. K.B. 561) a prisoner had reserved 
his defence upon the advice of his solicitor. 
Evidence of an accomplice was called 
at his trial; and the judge told the jury 
that the prisoner's silence in reserving 
his defence avas corroboration of the 


152—J 4 : 


COMMENTS AT TRIAL. 


accomplice’s evidence. Following this dir- 
ection the prisoner was convicted. The 
Court of Criminal Appeal quashed the 
conviction on the ground that silence is 
generally no corroboration (Rex v. White- 
head, 1929, 2 K.B. 1; 98 L. J. K.B. 67); 
and that this must necessarily be so where 
the silence which. ia put forward as im- 
plicating.the accused consists in the ex- 
ercise of a right conferred by Act of 
Parliament. The above case was shortly 
after distinguished in Rex v. Parker 
(1933, 1 K.B. 850; 102 LJ. K. B. 766) 
where three men were tried together: two 
of them disclosed defences at the police 
court. The trial judge pointed this out 
to the jury. On appeal by the third man 
it was argued that his silence had been 
used as evidence against him. The Court’ 

held that Rex v. Naylor was to be dis- 

tinguished because in the present case 

the judge was obliged in justice to the 

other two prisozers to draw the attention 

of the jury to the fact that, in contrast 

with the appellant, they had disclosed 

their defences at the earliest opportunity. - 
In Rex v. Littleboy the Court made a 

further inroad on Rex v. Parker and, - 
delivering the judgment of the Court, 

Lord Hewart, C. Jọ, declared that the 

latter case was not to be taken as laying 
down any general proposition that comment 
was not to be made upon the failure to 
disclose a defence at the police court; 
but that that case decided no more than 
that such silence is not corroborative evi- 
dence, where corroboration is required 
by law. 

The result of the above cases seems to 
be that whilst reserving the defence cannot 
be independent evidence (i.e., corroboration), 
it may be used to discount the genuin- 
eness of the defence raised at the trial. 
For evidence which goes to credit may 
not be of the nature of corroborative evi- 
dence, as is shown by the recent case 
of Thomas v. Jones (19384, 1 K.B. 323; 103 
L.J. K.B. 113) where it was held that 
an untrue previous statement made by 
the respondent to affiliation proceedings. 


26 
(which was clearly evidence going to his 
credit) was not corroboration. The extent, 
if any, to which’ the nondisclosure of 8 
defence goes toa prisoner's credit must vary 
with the particular circumstances. Where 
a man has acted under (mistaken) legal 
advice or where a man of good character 
finds himself confronted with charges which 
have obviously bewildered or intimidated 
him, it is clear that no hostile inference 
should be drawn from his silence. It is 
assumed that the Court of Criminal Appeal 
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would treat a hestile comment by the 
trial judge in these circumstances as a 
misdirection. On the other hand, where 
it is reasonably certain that a defence 
was withheld in order to embarrass the 
prosecution at the trial by suddenly spring- 
ing evidence upon them, as of: an alibi, 
ihe true strength of which could only be 
tested by careful inquiry, it is only just that 
the attention of the jury should be drawn 
to the circumstancesin which the defence . 
comes before them.—The Law Journal. 


IMPROVING CRIMINAL LAW AND PROGEDURE 


By Tomas S. Rick 


When Chairman Royal S. Copeland of 


= New York held hearings before the U. 


S. Senate sub-committee on racketeering 

in New York on August 14, and 

15, I was asked to speak on the 

second day as amemberof the American 

Bar Association Committee on Uriminal 

Procedure, as assceiale editor of Tam 

PangL, published by the Association of 

Grand Jurors of New - York County, and 

as a practical newspaper man. 

. I submitted to the meeting 20 concrete 

proposals for strengthening the criminal law 

and procedure, Federal and State. So 
many requests for those proposals have 
been received that they are published here- 
with about as read at the hearing. Some 
have originated and others have been com- 
mented upon in this column. The 20 are: 

1. Remove the right of the prisoner to 
remain mute from the time of his arrest 

to final disposition of the case. 

That right to remain mute and defy the 
police, prosecutor, judge and jurors, after 
which the judge must warn the jury that 
the muleness of the witness is rct to be, 

_ counted against him, is the greatest single 

. stumbling block to justice under the 

American flag. In Ohio an amendment to 

the State Constitution enables the judge 

‘and prosecutor to comment upon tke 

prisoner’s failure to take the stand as the 

judge may do in England. 

The right as it exists in ‘all of the State 
and Federal courts except in Ohio, is the 
cause of about 95 percent. of the use of 
the third degree in an effort to oblain 
confessions. And, despite all official denials 
from-whatever source, the police will con- 
tinue to use the third degree, as long as 
that foolish right to muteness remains in 
the State and Federal systems, The right 


to reftise to explain suspicious circum- 
stances did not become established in 
British law until about 1750, and its origin 
was.in the fear of royal persecution in 
political cases. No other system of law 
provides that “shield of silence’ which 
enables the prisoner to stultify the police, the 
presecutor and the judge and jury, 

i SToP BAIL ÅBUSES 

2. Stop granting bail to serious and notor- 
tous offenders caught with strong prima. 
facie cases against them. The Habeas Corpus 
Act passed in England in 1679 was in- 
tended to prevent secret incarceration of 
citizens for political purposes. It was 
never . intended to apply to 
common felons and is not now applied to 
them, except rarely, in England or Oanada. 

The present disgraceful condition through- 
out the United States by which known 
criminals, even those caught in major 
crimes, must be released on ‘‘reasonable” 
bail, is largely the result of judge-made 
law, made by judges moved by political 
influence or not having sufficient knowledge 
of the true purpose of the Habeas Corpus 
Act. Courageous judges, in appellate 
courts supporting courageous judgesin lower 
courts could put a stop tothat vicious abuse 
of bail which is one of the foundations of 
organized crime. Ah 

3. Simplify perjury prosecutions, It is 
now almost impossible to obtain convictions 
for perjury in State or Federal courts 
because ihe prosecutor has to prove which 
of two contradictory statements is false, 
That he often cannot possibly do, al- 
though the witness may have admitted that 
he lied. ‘ 

4, Pass a false swearing act. That law 
should provide a misdemeanor to be joined 
in an indictment for perjury as a sort of . 
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second degree perjury, or to be prosecuted 
as a distinct offence. Perjury positively 
should not be reduced from a felony to a 
misdemeanor. The reduction would be a 
surrender by the people to professional 
perjurers. The false swearing act would fure 
nish a way out for juries which did not 
wish to convict of perjury -because of 
extenuating cirumstances. 
ALIHI Deranon Law 

5. Pass a bill requiring advance notice to 
the prosecutor of the particulars of an alibi 
defence. Surprise and perjured alibi de- 
fences are the principal reliances of erimi- 
nals with gang connections and are res- 
ponsible for thousands of major offenders 
escaping justice. 

Ohio has such a law requiring three 
days’ notice before trial, and Michigan 
has a law reguiring five days’ notice. In 
both States it has worked remarkably well. 
The bill has been introduced in the New 
York Legislature three times through the 
efforts of State Attorney-General John J. 
Bennett, Jr., and has been defeated. 

6. Simplify prosecutions for receiving 
stolen goods. It is axiomatic that if we 
had no receivers we would have no 
thieves, but innumerable techniealities have 
been raised and no class of criminals, 
except perjurers, is harder to convict. 

?. Make the jumping of bailina State or 
Federal felony case a felony in iiself. 
Canada passed such a law in 1925. It 
was passed later in New York on my 
recommendation tothe Crime Commission of 
New York State. See Section 1694a, N. Y. 
Penal Law, making the maximum penalty 
seven years. 

Gangsters not infrequently jump bail, 
- remain away until the witnesses have been 
killed of or bribed or frightened off, and 
then return to sneer at the police and the 
law. Make bail jumping in a felony case 
a felony in itself and such criminals 
willremain indefinitely faced with an almost 
automatic felony conviction. ` 

6. Abolish all mandatory jury exemptions. 
That has been done in the Province of Que- 
bec with highly satisfactory results. Quebec 
exempts only ministers of religion, and those 
because. they receive confessions. 

Kerr GRAND JURIES. 

9. Preserve the grand jury system, but have 
grand juries in all counties of large popula- 
tions chosen from permanent lists of those who 
have served ontwo or more trial juries. 
All of the five counties in Greater 
New York City have permanent grand 
Jury lists by law, and in New York County 
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the rule about previous services on trial 
juries is enforced, with excellent results, 
Judges should be compelled to explain to 
grand jurors their wide initiative in initia- 
ting ivestigationg on their owa motion. 

10. Stop judges from granting postpone- 
ments, adjournments or continuances as 
political or personal favours, or to suit their 
own convenience, while utterly ignoring the 
savere and sometimes disastrous consequen- 
ces to the witnesses. The witness is the 
forgotten man in all American judicial 
procedure, civil and criminal, yet he is of 
more importance than the judge or the law- 
yers concerned in the particular case. 

Every State in the Union should have a 
department of justice modelled somewhat 
after the Department of Justice of the 
Dominion Government of Canada, which 
keeps a sharp eye on judges, prosecutors 
and police, has real authority over them, 
and calls them to account when they neg- 
ject their duties. The lack of such depart- 
ments of justice in all except afew of ou” 
States isone of the most idiotic features 
of the judicial system in the United States. 

11. Pass the laws recommended 
by the Commissioners on Uniform 
State Laws. New York passed in 1932 
the uniform act for the extradition of 
witnesses in criminal cases and in 1933 
passed the uniform narcotic act. Others 
are the uniform machins gun act and the 
uniform act for the extradition of escaped 
persons of unsound mind. 

12 Abolish bail on appeal after conviction 
in Federal and State jurisdictions except 
when ths judge gives a written opinion 
that he is donbtful about the validity of 
the conviction. 

13. Abolish biil when a person arrested in 
one Federal jurisliction fights removal to 
another. Under the present ridiculous 
system, against which former U. S. Attorney- 
General Mitchell protested several years 
ago and Federal Attorney George Z. Medalie 
has _ protested recently, a crook 
with money can delay removal across the 
Brooklyn Bridge for from one to two years 
while his friends are murdering, frightening 
or bribing witnesses. | 

14. Extend the Dyer Act against the 
inter-state transportation of stolen motor 
vehicles to cover inter-state removal of any 
stolen goods byany means whatever. That 
has been before ‘songress for several years. 

15. Extend the Federal mail fraud act to 
interstate fraid committed by means of 
any interstate transportation or com- 
munication, including messengers who carry 


“ 


‘some of our Federal judges 
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a 
oral or wrilten messages. - 
- 16. Extend the Federal law of 1932 
providing a maximum penalty of 20 years 
for sending a kidnap letter through the 
mails, to sending a kidnap-or blackmailor 
extortion communication acfoss a State 
line by any means of transportation or 
communication. 
RAISE FEDERAL PENALTIES 

17. Raise the maximum penalties for mail 
frauds, fraudulent bankrupteies and the like 
from the present limit of five years to 20 
years in the hope that now and then 
will pay 
regard to the sufferings of the victims and 
the demand of the public for punitive 
justice. Absurdly inadequate sentences 
imposed by many Federal judges upon 
mass Swindlers are making thousands of 
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disaffected citizens who firmly believe the 
judges are bribed and that there is no jus- 
tice. That beliefleads to private vengeance 
or lynch law. i 

18. Provide for special speeding up by 
court rules or by Federal or State legislation 
of all prosecutions for kidnapping, black- 
mailing, or exiortion practices. ` 

19. Bar kidnappers, blackmailers and ex- 
torlionists from the operation of the parole 
law. 

20. Allow appellate courts to increase 
sentences on appeal, allow no bail pending 
appeal, and do not credit on the sentence 
time spent in jail or penitentiary pending 
appeal. That would stop many of the 
frivolous appeals in the United States as 
it has done in England.—[The Panel as ex- 
tracted in the Case and Comment.] 


CONSENT AS DEFENCE TO: CHARGE OF ASSAULT. 


An assault being an act done against 
the will of the person assaulted, it is a 
complete answer to civil proceedings for 
assault that the act complained of was 
done with the consent of the plaintiff (Chris- 
topherson v. Bare, 1848, 11 Q. B. 473). But 
if the criminal law be invoked, even though 
the person giving consent to the alleged 
assault be of fullage and understanding, 
the fact that he gave his consentis not 
necessarily a sufficient answer. Thus it 
is well established that a man cannot by 
giving his permission render lawful an 
assault upon himself amounting to a “may- 
hem"::i.e., an injury involving either the 
loss of a member or ofsuch a kindthat 
the person assaulted will be permanently 
weakened (Stephen’s Dig. Crim. Law, 6th 
tdn., page 165). Again, any assault, such 
usa prize fight, which is likely to cause a 
preach of the peace, is for this reason un- 
lawful: Reg. v. Coney (8 Q. B.D, 534;51 L. 
J. M.C. 59). | 

An assault may neither amount to a 
“mayhem” nor be likely to causea breach 
of the peace, yet it may be that some 
injury will be inflicted: until recently it 
has never heen authoritatively laid down 
asto whether and in what circumstances 
consent to such an assault would be a 
valid defence to anindictment for an as- 
sault causing actual bodily harm. However, 
the Court of Criminal Appeal on July 27, in 
Rex v. Donovan, gave a very clear and 
valuable exposition of the law upon this 
point. The facts of this case were of an 


unpleasant nature, the appellant having 
beaten a young girl to gratify his per- 
verted instincts; and his defence was that 
she had consented to what he had done. 

At the trial there was evidence from 
which the jury might have inferred that 
she had in fact consented, but the Chair- 
man of the Court of Quarter Sessions be- 
fore whom the case was tried gave no 
direction to the jury either as tothe onus 
of negativing consent being on the pro- 
secution oras to the facts bearing on this 
issue. Accordingly, following Rex v. May 
(1912, 3 K. B. 572; 82 L.J. K. B. 1.), the 
Court of Criminal Appeal held that thig 
was an omission necessitating the convic- 
tion being quashed. But Counsel for the 
Crown contended that the verdict could 
still be supported because the assault 
Wasone causing actual bodily harm and 
that consent was no answer to such. an 
assault. 

Delivering the judgment of the Court 
Mr. Justice Swift stated that the general 
principle of law involved was laid down 
‘by Cave, J., in Reg v. Coney (supra at 
p. 68) where he said:— 

“The true view is, 1 think, that a 
blow struck in anger or which is 
likely or intended to do corporal hurt, 
is an assault, but that a blow struck 
in sport and not likely nor intended 
to cause bodily karm is not an as- 
sault.” 

The learned Judge then proceeded, to 
point out that a blow struck in sport might 
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nevertheless be likely to cause bodily harm 
and that the law recognised this and held 
that such a blow was not an assault. Au- 
thority for this view was to be found as 
far back asthe middle of the eighteenth 
century in Sir Michael Foster’s “Crown 
Cases” (page 259) where he stated that 
“cudgels or foils or wrestling” or any 
similar ‘manly diversions,” although they 
involved some risk of injury to the con- 
testants, were not unlawful. For the 
motive of the parties was recreation and 
not the infliction of bodily harm. 

| Further, Reg v. Bruce (1847, 2 Cox 262) 
showed that rough “horseplay,” if innocently 
done, did not constitute an assault. In 
that case one person swung another round 
in play and then collided with and knock- 
ed downa woman, who unfortunately died 
from the injuries sustained in falling down. 
On atrial for manslaughter Willes, J., dir- 


ected an acquittal on the ground thatthe | 


evidence showed that the “horseplay” of 
the prisoner was done without an inten- 
tion of inflicting bodily harm and being’ 
done by the consent of the ‘other person 
was alawful act. 

In the case before the Court on this oc- 
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at 

casion it could not be said that the ap- 
pellant was indulging in a “manly diver- 
sion” or even innocent horseplay; but*the 
question was whether he had inflicted 
actual ‘bodily harm,” which the learned 
Judge defined as:— : 
“any hurt or injury calculated to inter- 
fere with the healthor comfort of the 
prosecutor. Such hurt or injury need 
no be permanent, but must no doubt 
be more than merely transient and 
trifling.” (Times, July 28.) l 
It was a question for the jury whether 
what the appellant had'donehad amounted 
to the infliction of “bodily harm” as so 
defined. The Court could not substitute 
itself for the jury; and as this issue had 
never been submitted to the jury, on this 
ground also the conviction had to be 
quashed. ; 
Although one hopes that cases of this 
unpleasant character will remain rare, this 
decision of the Court of Criminal Appeal 
constitutes a valuable authority upon the 
general question, which before was in doubt 
as to when consent can bea good defence 
I involving 

actual bodily harm.—The Law Journal. 


Extracts from Contemporaries. 


The Right to Broadcast. : 

The application made on Saturday last 
to Sir Boyd Merriman sitting as Vacation 
Judge, by the promoters of a boxing contest 
for an injunction to restrain the British 
Broadcasting Corporation from broadcasting 
any report of, or comment on, the contest, 
raised questions of pnblic as well as of 
legal interest. Negotiations for : the broad- 
casting of a “running commentary” having 
broken down, the promoters of the fight 
made it a condition of entry to the premises 
where the Contest was to be staged that 
no broadcast account, and no infor- 
mation which would enable anyone else 
to broadcast an account, should be given; 
and they claimedthat, having done that, 
they were entitled to have the B. B. C. 
restrained from broadcasting such an 
account on the ground that it was impossi- 
ble for the B. B. C. to obtain the necessary 
information without committing an action- 
able wrong. There was no contract bet- 
ween the promoters andthe B. B.C., and 
any claim must therefore obviously sound 
in tort. The B. B.C. offered an under- 
taking that they would not induce or en- 


deavour to induce any person to break any 
contract made with the promoters—the : 
conditions on the tickets being admitted’ - 

for the - purpose of that undertaking tc’ 
create a binding contract-and that they 
would not by themselves, or those for 
whose conduct they would be responsible, 
commit any trespass. But they refused to 
give any general undertaking not to 
broadcast any account of the contest, and 
the learned’ Judge, accepting the under- 
taking offered, made no order on the motion, 
The plaintiffs suggested that as the fight 
was beingheld on private property and 
they hadthe right to refuse admission, the 
B.B. Œ. had no right to broadcast an 
account of the proceedings however obtain- 
ed; but it is difficult to see what basis there 
could be for such a contention provided of 
course that no actionable wrong or breach 
of contract was committed by the B. B. C. 
It is doubtful perhaps whether in this parti- 
cular case the matter will ever come to a 
trial; but the point, which is both interest- 
ing and important, will have to be decided 
at some time—The Law Journal, dated 
Sept, 15. ; s 
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Legal Designations. 

In the law, as in other callings, we meet 
with: designations attached to the holders 
of certain offices which to the general 
public seem puzzling in the extreme. In 
the offices connected with the High Court 
we haye, among other officials, those 
designated “Associates,” but many even 
of those .frequenting the Courts might find 
a difficultyin’ explaining how this title 
-comes to describe those who in another 
sphere would probably be termed registrars, 
those who draw up the orders consequent 
upon the decision given by the Judge. 
Again, we have throughout the country 
a number of “Recorders” whose main 
functions are certainly remote from those 
- one might, on etymological grounds, assign 
to. them. In the City of London, besides 
the Recorder, we find the Common Serjeant 
‘whose title is equally puzzling to the man 
in the street. But perhaps the one title 
-which is provocative of most wonderment 
and which has led to more misunderstand- 
ing is that of Master of the Rolls, and 
if this is so to Englishmen it is not 
surprising that foreigners should be still . 
more perplexed as toits meaning. In this 
connection an amusing incident indicative 
‘of the ambiguity lurking wader the 
designation is recalled by the death of 
Lord Devonport. That very efficient public. 


servant occupied for some time during the ` 


war the post of Food Controller. 
period the Master of the Rolls had gone 
to the South of France for a brief 
holiday, and a letter addressed to him 
simply “The Master of the Rolls” was 
forwarded to him there, but by the time 
it reached the Riviera he had started for 
home, whereupon the French postal 
authorities, not being quite sure how to 
deal with it, sent it to Lord Devonport as 
the only person known to them as as- 
sociated with rolls and other comestibles ! 
Needless to say, Lord Devonport was highly 
tickled, and his mirth was shared by the 
addressee when it eventually reached him:— 
The Solicitors’ Journal. 


At that 


Obiter Dicta. 

As he listens to or reads a judgment 
delivered by any of His Majesty's Judges, 
the layman, not unnaturally, treats every 
word as the embodiment of judicial 
wisdom, and, so far as it enunciates 
principles of law, as laying these down 
definitely until, at all events, they are 
declared by a superior tribunal to be 
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erroneous. With the lawyer it is different. 
With him the question at once arises whe- 
ther this or that statement of the law was 
necessary to the decision of the case. If 
it was, then effect must be given to it 
till an appellate tribunal says that it is 
wrong ; if on the other hand, it was not 
necessary for the Judge in determining 
the dispute between the parties to ‘say 
anything about the point in question, but 
despite this, he says it, then the lawyer 
pronounces it an obiter dictum, of value, 
it may be, as the opinion of a Judge, 
but carrying with it no binding force. 
To the layman this seems a paradox, for 
he argues thus: the State has set up the 
Judge to adjudicate between the rival 
claims and defences of the parties, and 
whatever he says in doing so must have 
a compelling effect. But, obiter dicta 
even of the most eminent Judges cannot 
be said to lay down the law. Of this- we 
‘have many illustrations, one of the most 
recent being the dictum of the late Lord 
Justice Serutton in Cutler -v. United 
Dairies (London) [1933] 2 K. B. 297, that 
“if a horse bolts in a street and a 
bystander tries to stop it and is injured, 
the owner of the horse is under no legal 
liability to the - injured person.” This, 
appears definite enough and all embracing, 
and yet, in the more recent case of Haynes 
v. Harwood [1934] 2 K. B. 240, Mr. Justice 
Finlay held that a Policeman who stopped 
runaway horses in a street and was in- 
jured in so doing was entitled to recover 
damages from the owner of the horses 
whose servant had been guilty of negligence. 
If Lord Justice iScrutton’s remark above 
necessary for the 
determination of the case in which it was 
expressed, Mr. Justice Finlay would have 
been bound to follow it and to hold that 
the Policeman, however meritorious his 
action in stopping the horses was, could 
not recover damages. But the Lord Justice’s. 
observation was not essentially- necessary 
for the decision of the case of Culter; 
the facts there were not of a man stopping 
a runaway horse in a street, but a man 
endeavouring to pacify a horse in a field; 
the remark was an obiter dictum, and on 
that account, however worthy of considera- 
tion, not binding on Mr. Justice Finlay. 
That it is not always easy to arrive at 
the ratio decidendi in any particular case 
is abundantly shown in the admirable 
essay on the subject by Professor Goodhart 
in his “Hssays.in Jurisprudence and the 
Common Lawan essay deserving of the 
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most careful study by all practising lawyers. 
—The Solicitors’ Journal. 


Legal Pedigrees. 

It was left to the whimsical genius of 
the late Andrew Lang to frame an in- 
dictment against reviewers alleging that 
they contented themselves by reading the 
prefaces to the works they were called 
upon to criticise—an offence which, he 
paid, was to be punished in the next 
world by the offenders being compelled 
to read from title page to colophon all 
the books they had purported to review 
in this. Perhaps there was a substratum 
of truth in the allegation, but with regard 
to certain works extenuating circumstances 
may well be pleaded, and this plea may 
avail as to certain law books which few would 
care to read for what Edward Fitzgerald 
called “human delight.” A human interest, 
however, attaches to many a legal treatise, 
particularly in the prefaces or other in- 
troductory matter, where we ses something 
of the personality of the writer. Among 
works of the highest value from the legal 
point of View is the volume on charter- 
parties and bills of lading by the late 
Lord Justice Scrutton, which by the 
number of editions into which it has run, 
has justified its title to be one of the 
classics of the commercial practitioner. 
Even those who are left cold by the exa- 
mination of the clauses of either of the 
documents which play so conspicuous a 
part in the mechanism of shipping transac- 
tions, may be attracted by an interesting 
note prefixed to the Eleventh Edition 
where the legal pedigree of the late Lord 
Justice ‘and his collaborator in the pre- 
paration of that particular. edition, Mr. 
Justice MacKinnon, is set forth—-an unusual 
but very interesting piece of personal 
information. Mr. Justice MacKinnon, we 
are told, was s» pupil of the late Lord 
Justice: the latter was a pupil of A. L. 
Smith, who in turn wasa pupil of James 
Hannen, who again was a pupil of Thomas 
Chitty, he again being trained in the 
chambers of his father, Joseph Chitty, 
who in turn was a pupil of William Tidd 
who was a pupil of Charles Runnington, 
who in turn was trained inthe chambers 
of Thomas Warren. Of these it will be 
observed four reached the Beuch, each 
adorning it by the learning he acquired 
in the chambers where he was initiated 
into ‘the mysteries of pleading. ` 
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Lord Campbeli’s Pedigree. 

In a note to his Lives of the Chancel- 
lors, Lord Campbell sets forth his legal 
pedigree, which tallies with the earlier 
entries in that just given of Lord Justice 
Scrutton and Mr. Justice MacKinnon. 
Campbell was trained in ithe chambers 
of William Tidd, whose books, -it will be 
recalled, were so greatly beloved’ by Uriah 
Heep, yet will it be believed that in the 
exhaustive Dickens Dictionary, where nearly 
everything connected with the novelist and 
his characters is carefully noted, the name 
of Tidd does not appear? That fact not- 
withstanding, the name of William Tidd 
is writ large in the record of the law, 
for he trained most of the leading men 
of his day. Campbell may not have been 
always generous in his appreciations of 
those with whom he came in contact, but 
he waxes enthusiastic in praise of the. 
generosity as well as of the legal learning 
of: William Tidd, his old ‘mentor. “To 
the unspeakable advantage,” he wrote, 
“of having been three years his pupil, 1 
chiefly ascribe my success at the Bar. 
I have pride in recording that when, at 
the end of my first year, he discovered 
that it would not be quile convenient for 
me to give him a second fee of one 
hundred guineas, he not only refused to 
take a second, but insisted on returning 
me the first. Of all the lawyers I have 
ever known, he has the finest analytical 
head; and if he had devoted himself to 
science, I am sure that he would have 
earned great fame as a discoverer. His 
disposition and his manners have made ‘him 
universally beloved.” It is added that 
Tidd had the satisfaction of seeing no 
fewer than four of his pupils sitting to- 
gether in the House of Lords—Lord 
Lyndhurst, Lord Denman, Lord Cottenham, 
and Lord Campbell~a remarkable record 
of success in tuition. Tidd’s legal pedigree 
is carried back to Serjeant Runnington, 
and before him to Thomas Warren who 
seems to have the distinction of having 
been the first special pleader to take pupils, 
Before his time the practice for those 
intending to become members of the Bar 
was to spend some time in the office of 
a Solicitor. Thurlow was. in the office of 
a' Mr. Chapman, who is -described as a 
very eminent Solicitor, and it was there 
that he had as a fellow pupil William 
Cowper, but according to the latter he 
and the future Lord Chancellor were con- 
stantly employed from morning till. night 
“in gigglng and making others giggle 
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instead of studying thelaw.” The prac- 
tice of spending a short time in a Solici- 
tors office by those en route for the Bar 
is still occasionally followed as it was 
by Sir Harold Morris, as he tells us in 
his charming little book on The Barrister. 
There he mentione that when he was leaving 
the office, and having thanked the senior 
partner for the opportunity of seeing legal 
work from the Solicitor’s side, the parting 
words he received were these: “I hope you 
will do well at the Bar. I can't say that 
1 have any particular advice to give you, 
but ifjyou want to please Solicitors, always 
bear in mind that though the love 
of the law is a great thing, costs are 
even more important. Good-bye”—a traly 
< professional benediction !:—The Law Times. 


Imprisonment Pending Appeal to 

Court of Criminal Appeal. 

The recent protest in the public press 
against the treatment of the proprietor 
of ‘a well-known preparatory school whilst 
waiting for his appeal to be heard by 
the Court of Criminal Appeal serves to 
show how easily an innocent man may 
be made to suffer the great hardship of an 


es 
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ordeal of prison life. The appellant was 
convicted in May upon the evidence of 
two small boys, though he emphatically 
denied the charge and even the parents 
of the boys were incredulous of the story. 
Being found guilty and sentenced to 
eighteen months’ imprisonment he was 
sent to Wormwood Scrubbs, where, 
according to his own statement, he ‘was 
“herded with convicts after years of 


public life and a distinguished award for 


public service,” and it was not until he 
had served some time in this uncongenial 
society that his application for bail 
pending appeal was granted. The Lord 
Chief Justice, delivering judgment on the 
appeal, quashing the conviction, said that 
part of the evidence against him was so 
incredible and the rest of it appeared 
so extremely improbable that it ought 
not to have been accepted without 
corroboration. We cannot help thinking 
that when a man of this character and 
status has been -convicted of an offence 
and desires to appeal, he should not, 
pending application for bail, be treated 
as an ordinary prisoner serving a 
sentence.—The Solicitors’ Journal, 


REVIEW. 


The Law of Legal Practitioners in 
British India—By Mae. Tex Cuanop, 
M. A., B.C. L. (Oxon.) asststap By Me. 
Harpans Lat Sarin, B. A., LL.B, Pus- 
LISHED BY THe LAHORE Law Depot, 
KAOHERY ROAD, Lanorn. 

This handy volume is 2 very successful 
attempt at elucidating the principles that 
govern the conduct of legal practi- 
tioners, as embodied in the Legal Prac- 
titioners Act (XVIII of 1879). In the 
Tntroduction, the learned author traces the 
history of the legal profession in the ancient 
Greek, Roman, Hindu and Muhammadan 
Civilisations. The historical growth of 
the profession in Rome being of especial 
importance, has been discussed in detail. 
Another part of the Introduction consists 
ofa summary of the law relating to legal 
practitioners in India and serves as a 


synopsis of the Act and will be of parii-. 


cular use to studentsoflaw. Then follows 


well arranged. Case-law is also referred to. 
The references to reports could have been 
more usefully done if instead of giving the 
name of one report, comparative references 
toother reports had also been given. The 
Appendices give the texts of the Legal 
Practitioners (Women) Act, the Legal 
Practitioners (Amendment) Act of 1926, 
the Legal’z#PYactitioners (Kees) Act of 
1926, The Bai Councils Act (XXXVIII of 
1926), etc. Rules relating to the legal 
practitioners framed by the Lahore High 
Court and rules in the 
also given in extenso. Perhaps the most 
useful part of the book from the point 
of view of students is the Appendix 
containing Punjab University Questions 
with hints for answering them. ‘The book 
is written in very lucid style, is well 
got-up and provides interesting reading. Tt 
is bound to be of immense use to students 
of law. We commend it to the legal 


the text of the Act with commentaries profession. 
which though short and to the point are 
° uiid r 
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: INTERNATIONAL LAW ASSOCIATION 
’ BUDAPEST UONFERENOE, “1934 


At.. its: recent: meeting at Budapest “4. Imthe:event of a- violation. of’ the 
(Hungary), the International Law. Associa- ` Pact by a resort-to-armed‘force or war by 
tion discussed; various questions of Inter- :one':Signatory'State against. ‘another; the 
national Law and;passed resolutions which, :other-signatory States may, without thereby 
if adopted finally, wille solve: many : committing a breach of the Pact. or ‘of any 
intricate problems: of -International Law. - rule of: International Lawi do'all or -any iof 


It was- Sir’ John’ Simon: who. said at-the 
1932 -Conference:of the , Association :. at 
Oxford, that “ Before the foundation of the 


League of Nations, International Law was 


almost identical with the law of war, whilst 
now International Law isthe law of peace.” 
The objects of the. Association are the 
reform and codification of the Law of 
Nations. Some of the - more: - important 
resolutions passed related . to the Trade 
smarks.and Trade names, payments in Gold 
- and in Foreign currencies, and the. Effect 
‘of the Briand-Kellogg Pact on International 
Law. The discussions at budapest resulted 
in' the adoption ofthe. Draft Articles pre- 
sented, with considerable emendation, -as 
the “ Budapest Articles of Interpretation of 
thé Brand Kellegg Pact,: 1934." They are 
as follows: 

“Whereas the Pact is a .multi-lateral 
law making . Treaty whereby each of the 
‘High Contracting Parties makes binding 
. agreements with each other and..all of:the 
other High Uontracting Parties, and W-here- 
as by their participation in thé: Pact sixty- 
three States. have abolished ithe” conception 
of war as a legitimate means,.of exercising 
pressure on another State in the pursuit -of 
national policy and have. also -renounced,any 
‘recourse to armed force for the solution;. of 
international disputes or conflicts : 

“I. A Signatory State cannot, by -de- 
nunaciation or non-observance of the .Pact, 
release itself from its obligations --there- 
under. 

“2.' A Signatory State which threatens 
to resort to armed force for,the solution of 
an international] dispute or conflict is guilty 
of a Violation of the Pact. 


“3. A’ Signatory State which:.aids a. 


violating State thereby. itself. violates the 
Pact. - 7 A 
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‘the following things :— . 
“ (a) Refuse to-admit the-exércisé'-by’ the 
* State'violating thé Pact‘ of ‘“belliger- 
ent rights, such as visit and search 
or blockade, etc. 
“ (b) Decline to observe towards the 
` . State violating the Pact the duties 
_ prescribed by International Law, 
~ apart from the Pact, for a neutral 
in relation to a-belligerent. 
“ (e): Supply the’: State -attacked -with 
. financial- or material - assistance, 
, including:munitions of war. _ 
“ (d): Assist: with. armed forces the“State 
attacked. 

“5, The Signatory ---States-.-are- not 
sentitled:to-recognise as acquired de jure-any 
i territorial. or. other::advaritages acquired 
. de facto- by “means of a: -violation-‘of*the 

Pact. A 

“6. A violating Statevis liable- to pay 

compensation for -alldamage-caused by a 
' violatiom of the Pact toiany. Signatory: State 

or to its nationals. 

“7. The Pact. does «not ‘affect. such 

humanitarian obligations :as:are contained 
tin-general treaties, such as the Hague Con- 
ventions of 1899 and 1907, the}Geneva' Con- 
ventions of 1864, 1906 and::1929;-and.-the 
International: Convention” relating’: to‘ the 
. Treatment.of Prisoners ‘of War, 1929.” | 
`. The:three following:propositions‘ were “also 
-adopted : ; 

“(I). . That a violation of the Pactt being 

. a.matter which: .concerns'rthe interests‘‘of 
all:the Signatory, States, should-entitlé‘them 
‘to, insist that their interests be safeguarded 
in the subsequent-treaty of-peace. 

(ID. That .the -signatories :to7:the- Pact 
‘shoiild forthwith refuse and prohibit; did 
_to.any State commencing or: threaténing .to 
“commence messures df hostility which omits 


34 . 
or refuses on demand of any signatory to 
submit the grounds therefor to the Perma- 
nent Court of International Justice, or some 
tribunal to be appointed by it for final 
determination. 

(III). That the principle be reaffirmed 
that it is the duty of all States without 
delay toenact such domestic legislation 
as may be required to carry into effect any 
Treaty obligations entered into by them.” 

There were also very important discus- 
sions on the Problems of Insolvency and 
Cartels although no decision was reached 
in either of the subjects. As the laws of 
bankruptcy differ considerably between 

Some countries and others it is not surpris- 
ing that no solution has been arrived at. 
„As regards the subject of cartels, a resolu- 
tion was adopted to the effect that “That 
the attention of Governments be called by 
the International Law Association to the 
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expediency of (1) introducing a spirit of 
uniformity in their legislation relating to 
cartels ; (2) further developing the national 
and international autonomous- industrial 
cartel system and promoting this GENG IDE, 
ment by legislation conceived in a spirit 0 
uniformity ; (3) organising agricultural pro- 
duction and building up the national and 
international autonomous agricultural cartel 
system, and promoting those objects by 
legislation conceived in a spirit of uni- 


formity; and (4) securing the increase of ~ 


incomes and a proportionate distribution 
by means of a legislatively-protected pre- 
mium, in the interest of the rentability and 
the continuous rotation of production 
organised under the cartel system, the 
International Law Association being pre- 
pared to assist in providing the material 
for legislation relating to cartels. 


—_ — 


2. | | THE EVILS OF LEGISLATION BY REGULATION* 


~ Bacon, who himself at one stage of his 
brilliant and distinguished career held 
‘Office as a solicitor, once said that “There 
is no worse torture than the torture of 
laws." That was in the seventeenth 
century. It is interesting to speculate 
what his comment would be in these 
days when, not only has statute law 
reached such mammoth proportions that 
the brain positively reels before it, but 
when, in addition, we are afflicted with 
a plethora of delegated legislation in the 
shape of statutory rules and orders, bye- 
laws, regulations, provisional orders, and 
so forth in such profusion and bewilder- 
ing variety as to be well-nigh incompre- 
hensible. Doubtless he would conclude 
that the victims of the legal tyrannies of 
medieval times were indeed fortunate to 
live when they did. 

Some indication of the present-day burden 
of legislation is obtained when we observe 
that, according to the Consolidated List of 
Government Publications, no fewer than 
fifty-thice Public and General Acts and 
ninety-two Local and Private Acts were 
passed last year. Over and above these, 
however, and having the full force of 


“This paper was r 


ead by Mr. McKeag. at the recent Provincial Meeting of the 


By Wa. MoKraa, M. P. (NEwossTLE-UPON-TYNE)- 


legislative enactment, no fewer that 1165 


statutory rules and orders were issued. ` 7 
This is merely the output for one year. 


So far as I can estimate the total number 
of statutes now in force is somewhere 
between 3000 and 4000. This estimate 
only includes Public and General Acts 
and takes no account of the vast number 
of Local and Private Acts. I quail, how- 
ever, before the task of estimating the 
number of statutory rvles and orders now 
in force, but an indication can be obtained 
from the fact that the mere index to 
these rules and orders alone covers over 
a thousand pages, In the aggregate they 
must number tens of thousands. 

These are indeed staggering figures, and 
I wonder how many members 
general public have the remotest concep- 
tion of this immensity of written law, or, 
as Blackstone defined it, lex scripta. No 
doubt the figures I have given will be 
revealing even to many lawyers who have 
sensed and feared the worst but deemed 
it prudent not to inquire too closely, 
Were [I addressing a lay audience, [ would 
no doubt find it necessary also to refer 
to the great mass of lex non scripta, the 


Law Society a 


of the ` 
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Newcastle. It gains pe a interest in view of the fact that Mr. McKeag himself is a -member : 
a erage Although it deals with English procedure and regulations in the’ main, the Paper 
un e . 


bf immense interest to the dndian lawyer and legislator.—[Ed ] 
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great common law of this country, and 
the tremendous field covered by decided 
cases. The layman would then perhaps 
appreciate something of the significance 
of aremark once made by Mr. Justice 
Darling that he would be happy and 
content if he knewonly one-half of the 
law of England. 
DELEGATED LEGISLATION., 

My task, however, is to deal more 
particularly with the vexed question of 
delegated legislation, although Iam sure 
it will be realised that I shall have to 
exercise some ingenuity to compress within 
the limits of a paper of this kind any 
adequate survey of the position, while, at 
the same time, preserving some semblance 
of coherence. ` 

I have said enough already to indicate 
that, in my view, wẹ are suffering from 
an acute form of legislative indigestion. 
It is a condition which is rapidly becom- 
iog chronic, and will, unless given a very 
salutary check, result in grave and irrepar- 
able damage, 

The most disturbing aspect to my mind 
is the extent to which we are delegating 
to Government departmenta those legisla- 
tive powers which should be exercised by 
Parliament alone. I have had exceptional 
opportunities in my dual role as a practis- 
ing solicitor and as a member of the 
House of Commons of observing the 

_ growing tendency of the departments. to 
` flech legislative power whenever opportunity 
Presents itself. Indeed, it is because T 
have been profoundly disturbed by my 
own observationsin this regard that I have 
been moved to give to this paper the 
title it bears. 

I do not think that there can be any 
doubt-but that there is a conspiracy on 
the part of highly placed Government 
officials in Whitehall to usurp the legisla- 
tive functions of Parliament and to oust 
the jurisdiction of the Courts, 

It is none the less grave a position, 
because the conspiracy is in all probability 
tacit rather than plotted, and the danger 
is none the less real because the motives 


actuating those officials are of the 
most high-minded and public-spirited 
character. 


I am sure it will not be thought for one 
` moment that this criticism is intended to 
be an attack or diatribe. against ‘what is 
universally acknowledged to be the finest 
civil service in the world.. , 

Our officials are in the main men of 


high-capacity’ and. ardent zeal, but it.. 
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would be true to say that they sufferfrom . 
the defects of their qualities. There is . 
indeed, I think, a deep-seated but perfectly 
honest official conviction that the best 
and most scientific method of ruling the : 
country is by departmental edict without 
interference or circumscription by Parlia- 
ment and unassailable in the Courts. 
Lord Hewart in his book on “The New 
Despotism,” was very emphatic in his 
language in this connection, and said: 
“There is now, and for some years past 
has been, a persistent influence at work, 
which, whatever the motives or intentions 
that support it may be thought to be, 
undoubtedly has the effect of placing‘a 
large and increasing field of departmental 
authority and activity beyond the reach 
of the ordinary law. Allthis is manifestly 
the offspring of a well thought-out plan 
the object and the effect of which are to 
clothe the department with despotic power.” 
While Professor C.K. Allen, in his excel- 
lent little ‘book entitled “Bureaucracy 
Triumphant”, carried this even further by 
saying: “And this temper, though far from 
consciouly flagitious, may lead to results- 
which are scarcely distinguishable from 
unscrupulousness.. If, for example, as 
Lord Hewart is convinced, it leads servants 
of the public deliberately to draft sub- 
ordinate legislation in unintelligible terms, 
on the principle that ‘to be intelligible is 
to be found -out,’ it is impossible to. 
go on paying compliments to- an abstract 
purity of purpose.” : 
These are- strong words, but they are 
indicative of the genuine anxiety. and 
apprehension which exist amoung those 
who have studied the problem of. this 
growth of bureaucratic influence and, 
control. That apprehension is not lessened - 
hub intensified by the frank admission of 
Sir William Grahan-Harrison; Chief Par- 
liamentary Counsel, when giving evidence 
before the Donoughmore Committee on 
Ministers’ Powers, that the practice of . 
delegation in the legislative tendencies of 
modern England was deliberately encourag- 
ed by Lord Thring when he held the 
office of Chief Parliamentary Counsel, and . 
that that principle has been consciously - 
and wholeheartedly followed by his- succes- 
sors in office. ` es she S 
In à reference to this evidence the 
Dononghmore report makes the interesting 
comment:- “We doubt, however, whether. 
Parliament itself has fully realised how 
extensive the practice of delegation has... 
become, or the extent to which it has. 


surrendeted its*=own:’ functions imo the: 
processor how‘easily the practice might be - 
abuised:’! ` 

The: danger’ has - also--. not” 


} escaped © 
observation : by’ thé: judicial bench, 


‘and in: 


thecaseof Rex v. Halliday, Lord: Shaw 


of ‘Dunfermilne- felt: it “necessary “to utter 
the following -warning:: “Once let the : 

. overmastering:-generality! of the. principle 
of Régulation “be + affirmed, è as has-been 
done; all ‘is lost;? the ‘law <itgelf.ig -overs - 
mastered: Thé™ only law «remaining is 
that: which: thé:Bénch must accept: fromthe: 
mouth: ofthe Government.” ' 

In“ fate “of al] this?:and `of “all the“ 
overwhelming mass’ of evidence that could 
be quoted ‘if: time: permitted, can ‘it any - 
longer bé-doubted that: we: are-faced with - 
nothing ’more-‘or-leés’thdn.a constitutional: 


crisis: If*this:bé 60,” then’ in my- sub- - 


mission itis +a” matter which, perhaps; 


as dominantly'as any other, should exercise 


the minds! of: that: great body of practising - 
lawyersin' this country whose vehicle of i 
expression'is this‘society: oe 
Thére' may; 'of course;be varying: opinions, 
even «among the’ learned- members :of this - 
society, as “to? the’- desirability `of ‘submit. 
titig to: a form of ‘government by depart- 
mental regulation,: butat any ratelit- is: 
of “sufficient fundamental . 
beédiscussed-: and decided. 
rather: thán-that- we- should =: permit it to 
drift ánd--be~-left- to ‘eventual: but “pro-.' 


blematical adjustment:on: ithe’ principle: of: 


Solvitur ambulando. 
ABROGATION OF PAk LIAMENTARY SOVEREIGNTY. 


Inthe meantime let there be no mistake: : 


the abrogation»of ‘the’ Rule “of: Law andi: 
the: Sovereignty of Parliament are -béing«' 
rapidly ‘brought: about by: ~piecemeal:.and:’. 
subterranean methods.:: The’ whole system ` 
of‘ government’ is':-being-. undermined :in a 
way: which the public -wouldi not . tolerate . 
if “it were copnisant of" it.: At:the moment, . 
however; it ‘is ‘ clearly. escaping `' general 
notice;and unless checked’ will continue. 
toescape notice until the:mischief has: been 
carried‘to'completion.'* 

Hitherto the constitution ‘of this country” 


hds--been ‘the ‘envy''of the- world, and we - 


hive enjoyed“ this- reputation: largely ` 
because: oftthé" supremacy: of- whatu Pro- 
fessor Dicey described as thes“Rule: of £ 
Léw.” °This'principle can “be iepitomised 
asmeaning that'there is ‘only:one: system: 
oftjustice available to or against the. whole : 
of“our ‘people’ of whatever office or: position. 
in“ society, and: that the- Orown > itself, 
- when’ lidble:-to'action, and-‘all servants: of". 
e 


JOURNAL’ 


impo: tance tot’ 
“in “ihe'.o0pen «: 


159210 


the’ Orown, are’ justiciable in the: ordinary: 
Courts by the ordinary law of the land.: 
We have never been persuaded to grant. 
any special procedure applicable exclusively | 
to members‘ of the executive. We have no i 
droit administratif ‘such as that: which 
operates‘in France. f po 
But whereas the French system-of'droit 
administratif, with -1ts special: Court of 
Appeal, the Conseil d'Etat; has -: been 
developing on lines very much in favour * 
of the subject: rather than of the adminis- 
tration, we in this country ‘are fast crea- - 
ting a: retrograde’ system whereby | 
the» administration—the Government: De-i 
partment'—is being placed above’ the law’: 
in’a way which constitutes a real threat: 
to our cherished rights and liberties.: _ 
THe::practice is < growing ‘of ? passing _ 
Acts’ of Parliament in more or less:skeleton © 
form“ and conferring: wide powers on the 
departments: concerned - to’ fill in the gaps : 
by making regulations. On the face of 
it- tbis might appear to the casual inquirer * 
quite a rational thing to do, particularly’: 
in view of the complexity of the chang- 
ing ‘times ‘in which * we live.: It’ might: 
also -bé asked, if Patliament chooses: to . 
confer these powers,’ why rail at> the: 
Departments ? As to this, however,T am 
quite ‘sure that Parliament as-a whole does ‘ 
not: appreciate the enormity of the thing - 
that it is doing, and, in“any: ‘ease, there 
are many:M. P.’s who are far too quiescent: 
in.their acceptance of the: Departmental i 
point:of view. i 
Moreover, -it should not: bé forgotten =: 
that legislation, although nominally emana- ' 
ting from ‘Parliament, is‘ largely prompted. è 
by the departments and drafted ‘either by ° 
them or on their instructions. : It is 
‘instructive ‘to` observe the methods (by 
which the ‘administration: has sought, and 
in’ some cases contrived- to gather to itself, : 
not only more power, but ‘to make that i 
power unchallengeable. Weare'all familiar. 
with the type: of clause in Statutes which 
reads: “For executing the:-powers’ given 
to him :by -this Act the : Minister shall 
make such rules, orders-and regulations:: 
as he may think fit.’. This is no. donbt-. 
much too- wide, but it is quite clear that .: 
the remedies of certiorari, mondamus.or ` 
prohibition: would still be available in the 
event of the rule or'regulation issued by thei: 
Minister being ultra vires. 
Deviczs To SECURE FxEepgs. | 
Bureaucracy, however, chafes ‘ against” 
any restraint’ by =the Courts, -and:a device 
to:secure -freedom~from judicial:interven-- 
e 
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tion’ was attempted by the insertion in - 
Acts ‘of ‘Parliament of a provision in these 
terms: “Any order made under this Act: 
shall have effect as if enacted in this Act.” 
This'was a blatant attempt to secure 
inimunity ‘from the process of certiorari, 
but fortunately the House. of ‘Lords in 
the case:of R. v. The Minister of “Health, 
(ex parte Yaffe), laid it down that despite ' 
the fact “that the provision makes the” 
order speak as’ if it were” contained in 
the Act, if the order as made conflicts 
with ‘the Act'itself, then it will have ‘to - 
give way to the Act.” Therefore, if the 
order is inconsistant with the provisions ~ 
ofthe Act which authorises it, the order’ 
will be bad. | : 

Then, of course, ,there is the obnoxious 
Henry, VIII.. clause, so . called. because. 
that .king. was regarded as the. very. 
impersonation of executive autocracy... 
This type of clause usually reads: “Tf 
any ‘difficulty arises im connection -with 
the application of this Act-or in bringing : 
into operation any of the provisions of 
this Act the -Minister may by order remove: 
the: difficulty, or make any appointment, 
ordo any ‘other thing which - appears: -to ' 


him: necessary’ for ` bringing the said 
provisions into operation, and any Buch- 
order: may modify the provisions of this : 


Act so far as: the: Minister: may deem vit 
necessary or expedient for carrying ‘the 
order into effect:” 

Ib. is difficult indeed «to --conceive-~that:' 
these powers have had any. parallel since 
the: dispensing powers; : given to Hehry 
VIII. by his obsequious:gang of: ‘‘Yes 
men.” 


Then, comparatively. recently. jan attempt, , 
was made by the Departmentof Agriculture.. 
to secure. the inclusion in the. Agricultural-, 
Marketing ; Act-.of a provision.. in. these 
terms.:. “The making. of,_an..order-.in;. 
pursuance of this section-shall be. conclusive - 
evidence that the requirements of this 
Act have: béen complied with, and that 
the order andthe scheme ‘approved thereby: 
have been duly made and approved, and ' 
ror within the powers conferred . by: this 

ct.” 

This: was -violently opposed ‘in the. House: 
of Commons, but it was not until after: 
it incurred ‘hostility in the House of Lords,’ 
which was renewed when the: Bill -came : 
back to thé Commons, that a safeguarding 
provision was inserted providing ‘for a 
period -of twenty-eight days after an order 
had beén made by. the Minister during - 
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which the validity ofthe schéme’ could be’ 


. challenged in the Courts. - 


The distressing feature is, howeversthat ) 


“this type -of clause, without any limiting ` 


provision such as- was obtained where, is 
already embodied in ‘other measures which 
are already in the Statute book.’ 

It is almost impossible to imagine ‘any’ - 
clause which could be’ more subversive of 
the power of Parliament or the authority of 
the Court. se 


GHALLENGE.IN THE COURTS. 


In March of this year a short Bill was 
introduced under the ten minutes’ rule- 
by Mr. Dingle Foot, one’-of ~the: small 
band of lawyer M. P.’s, who.almostsalone : 
appear to'be alive to : the--great+ danger ~ 
to our constitution inherent in this kind 2 
of legislation. ‘This Bill provides~for the 
extension to all other legislation of the 
principle of the right of challenge. in -thé 
Courts for a period of. twenty-eight days. 
My own view is that this period is much- 
too short, and. that it should be not less‘: 
than six months. However, the Bill is 
still on the table, and, as:-it “is not: a 
Government but: a private Member's Bill,- 
unbeloved: by any of the Departments, 
it is likely to remain on the tablée- 
indefinitely. f : 

It so happens that whenever a lawyer: 
M.P. endeavours to explain that he is’: 
proposing an amendment or : opposing a - 
particular clause because: he “is anxious: 
to avoid unnecessary litigation, the House: 
of Commons laughs uproariously, no doubt: 
because ‘of: the sedulously: fostered idea that- 
lawyers deliberately complicate legislation . 
in order to’ create work for themselves: 

As a matter of fact they are the-most 
effective: watchdogs: of the: public. against 
the incursions of the. bureaucrat. : 

iven so, their efforts: have - not “been. 
successful in: preventing the. haphazard. 
evolution of. a system of delegated legisla- 
tion which lacks:coherence and uniformity: 
Professor Allen ‘satirically :describés it: 
as a-“sprawling ‘mass: of- departmental: ` 
powers partly executive; partly judicial, 
some controlled by the: judiciary, many of'c 
them uncontrolled.” `` ` 

There is:no proper or clear classification: 
of the heterogeneous:: conglomeration .of ' 
regulations, rules ‘and orders : which are : 
in force to-day, and the nomenclature : 
used is. of: the.’ most *- confused 
and diverse character even-for describing 
the same thing. ' ; 

There rare also different methods: - of ` 
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securing for these orders the force of law. 
In some cases the proposed rules are laid 
on the table of the House of Commons 
for a certain number of days—usually 
twenty-one or twenty-eight—and they pass 
automatically into law unless annulled 
by a resoluticn of the House within the 
stated time. 

In other cases the rules require an 
affirmative resolution by both Houses of 
Parliament before they can become law. 
This affirmative resolution procedure is 
perhaps one of the greatest safeguards 
that obtain, but it is only rarely that the 
House of Commons succeeds in obtaining 
even this concession from whatever Minister 


may be in charge of a Bill. The De- 
partments detest it—it cramps their 
style, 


The most obnoxious of them all, how- 
ever, are the ‘Provisional Rules and Orders.” 
These come into force immediately on 
publication without Parliamentary scrutiny 
by virtue of the provisions of s. 2 of the 
Rules Publication Act, 1893. It is true 
that the same Act provides that a Provis- 
ional Order shall only remain in force 
until a rule embodying the order has been 
confirmed or rejected by Parliament, 
without prejudice, however, to anything 
which may already have been done under 
the Order, but the bureaucrat easily 
evades this provision by the simple 
expedient of omitting to submit to Par- 
liament any genuinely permanent rule 
which could be the subject of debate. 
By this device, therefore, ostensibly 
temporary and Provisional Orders acquire 
permanency and the safeguards of publicity 
and Parliamentary control are thereby 
defeated. 

Such Provisional Orders require a 
certificate from the appropriate Minister 
that they are essential on the grounds 
of urgency, and it is a highly diverting 
form of entertainment to glance through 
a number of these Orders and observe the 
kind of provision which is solemnly certified 
by a Minister of the Crown to be of such 
urgency thatit cannot await the formality 
of sanction by Parliament. 

The iniquities of D.O. R.A., excusable 
though they might have been in time of 
war, are being perpetuated in another 
form without the slightest reason or 
necessity. k 

ELEMENT OF UNCERTAINTY. 

It is an essential ingredient of good 
law that it should be certain. But what 
certitude is there about the great bulk 
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of the law to-day? A client asks 
to be advised; the statute is consulted 
and the position under it explained. It 
is then observed that wide powers of 
making regulations have been delegated 
to the Minister. A search is made for 
the regulations, but few practitioners are 
able to make provision for keeping check 
of all the regulations that are issued. 
Recourse is, therefore, had to the local 
law library, but still one cannot be certain 
that the loose leaf file of regulations is 
right up to date. The only safe way is 
to communicate with the Stationery Office, 
and, even then, one is pursued by the 
haunting fear that another regulation 
may have been’ issued whlie the 
others are in the post. There can be 
no question that the task of finding the 
lawis being rendered inordinately difficult 
by this systemof legislating by regula- 
tion. 


Then again there is the uncertainty 
created by giving the Minister power to 
decide that different parte of an Act shall 
come into operation on different dates, 
This leads to considerable confusion. The 
general public is left in a state of com- 
plete fog, and lawyers themselves are 
frequently in a position of. considerable 
doubt. Indeed cases have been known 
where the Police have actually instituted 
prosecutions in the belief that certain 
sections of an Act have come into opera- 
tion, only to discover later that they were 
mistaken. 

All this is bad for the dignity of the 


law, and can only result eventually in - 


bringing itinto contempt. 

In passing, perhaps it may be fitting 
to observe that the multiplicity of regula- 
tions has the effect of throwing upon the 
Police additional work in dealing with 
what are more or less technical offences, 
thereby diverting them from their paramount 
duty of crime detection. 


Under the Road Traffic Act, 1930, and 
the Road and Rail Act, 1933, tremendous 
powers are given to the Ministry of 
Transport, and the word “prescribe,” which 
is such a source of irritation to the busy 
solicitor, occurs in them with monotonous 
regularity. Just as under the Housing 
Act of 1930, it is possible for the Ministry 
of Health to take away a man's property 
without the payment of a penny compensa- 
tion, so is it possible under these Traffic 
Acts to take away the whole of a man’s 
business involving all his capital, without 
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any safeguard except an appeal to the 
Minister himself, 

This brings me to a subject which, but 
for the fact that I must not permit this 
paper to stray beyond tolerable length, 
might profitably be discussd in some 
detail; suffice it, however, for me to say 
this—it is the first and most fundamental 
principle of natural justice that a man 
may not be a judge in his own cause, 
but the judicial and quasi-judicial powers 
conferred upon departments now enable 
the bureaucrat to fill the threefold role 
of legislator, administrator and judge. Too 
often he is not only both suitor and judge, 
but a judge who is unappealable. Could 
anything be more ludicrous? Grave 
hardships are being inflicted by this evil’ 
system, and justice is too often being 
burked by the ipse dixit of some depart- 
mental official, : 

Without doubt many people are chafing 
at departmental decisions which are entirely 
destitute of any semblance of justice, and 
particularly is this so under the Road 


Traffic Acts and the Housing Act of 
1930. 

To such an extent are Government 
Departments exhibiting an increasing 


tendency to arbitrary and unconscionable 
action that it should not be surprising 
if ere long there is a powerful reaction 
against the exaggerated extension of govern- 
mental functions. 

Certainly we are deliberatly courting 
trouble if we continue the practice of 
placing any official in the position of 
knowing before-hand that any decision 
he may give, however unreasonable and 
unrelated to the canons of justice and 
equity it may be, cannot, in any cir- 
cumstances, be questioned either in the 
Courts or elsewhere. I say elsewhere, 
because the bureaucrat is so impatient 
of any form of control that, if his action 
is sought to be impeached in the Courts, 
he takes refuge in the plea that his 
decision was an administrative one, whereas, 
if he is called to account by, say, a 
Member of Parliament, he does not hesitate 
to claim that he was acting in a judicial 


capacity, and, therefore, immune from 
interference, And so he enjoys the best of 
both worlds. 


The exigencies of time preclude any 
further examination of this theme within 
the limits of this paper, or any ieference, 
as I would have liked, to the position 
which arises under such bodies as the. 
Usriemploy ment Assistance Board, or of 
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the Courts of Traffic Commissioners, where 
restriction of audience to qualified and 
controlled advocates who would be unlikely 
to make statements which could. not be 
justified or, at any rate, would not be 
able to do so with impunity, would, bring 
about a much needed improvement in 
the conduct of the business which comes 
before them. ; 

My concluding sentenves must, therefore, 
be devoted to a brief consideration of the 
steps which should be taken to minimise, 
if not to entirely eradicate, the evils to 
which I have endeavoured to direct 
attention. : 

SUGGESTED REFORMS. 4 

First of all, there should be a substantia 
diminution in the output of legislation. 
There is too much of it. The argument 
so often advanced that it is necessary to 
delegate the powers of which I have been 
complaining because Parliament has no 
time to deal with somany matters leaves 
me quite cold and unimpressed. It is 
true that Parliament is asked to do more 
than it can properly, deal with. The 
remedy is to reduce the demands upon 
it. Let us curb the insensate -desire to 
legislate about anything and everything. 
It is time we began to administer a 
corrective to the insatiable appetite to 
An instance 
of the length which we have now reached 
in the realm of interference was afforded 
the other day when an undertaker was 
summoned under the Road and Rail Traffic 
Act with having carried a coffin containing 
a corpse in a hackney carriage 


~ withont having a licence for the carriage 


of goods. The farcical aspect of it is 
that, if the corpse had been contained in 
a Brighton trunk, there would have been no 
offence. : 

Seconly, any Bill presented to Parliament 
should contain in itself those provisions 
that it seeks to enact instead of leaving - 
all manner of things to be dealt with by 
regulation which might well be included 
in the Bill. The present method tends to 
slip-shod preparatory work and should be 
discouraged. | 

Thirdly, the Henry VIII. type of clause 
to which I have made reference should never 
be permitted. 

Fourthly, the practice of legislating by 
reference to other statutes should be 
reduced to an absolute minimum, and 
each Bill should be as completely self- 
coniained as possible, even at the risk of 
greater length and prolixity. f e 
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- Fifthly, every. Bill should be submitted 


to a small. specially selected committee . 


of the House ‘of Commons, whose . duty it 
would be carefully. to scrutinise all sug- 
gested powers to make rules and regula- 
tions, and to recommed their deletion. in 
all but the .most exceptional circum- 
stances. 


“In addition. the’’-Rules Publication Act 
of 1893 should be drastically revised, and 
every rule, regulation and order should 
be subject to challenge in the Oourts. 
The Donoughmore Committee made a 
number of excellent „and far-reaching 
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recommendations, and these should be given 
effect as early as possible. 

- Above all, the sovereignty of Parliament 
_and the. supremacy of the law should be 
maintained at all costs. Even if this 
results in some delay in dealing with 
various matters as they arise—a suggested 
outcome which I do not necessarily accept 
—the price will not be. too high for. secur ing 


“the preservation unimpaired: of a constitu- 


tion which has stood the test of time, which 
has weathered the cataclysmic periods: of 
recent times, and which is at once the pride 
of our own people and the envy of every 


“ other nation in the world.—The Law Times. 


„Extracts from Contemporaries, 


‘The Admission of” Russia to’ the 
' League. 

Objections have been expressed by private 
‘individuals in -this country, as well -as 
publicly in some other countries, to- the 
admission of Soviet Russia to the "League 
‘of Nations ; but these objections have not 
prevailed, andthe preliminary steps towards 
her admission which have been ‘taken show 
‘that this will shorily be an established 
fact.: Membership of the League is regulat- 
ed by’ Article 1 of the Covenant. ` This 
Article named, ‘by reference to an Annexe, 
the original members, and ,prov:ded for 
certain other States to become members if, 
within two months of the coming into force 
‘of the Covenant, they acceded thereto with- 
out reservation. And any fully self-govern- 
ing State not named in the Annexe might 
become a member if its admission was 
‘agreed to by two-thirds of the Assembly, 
provided it-should give effective guarantees 
of its sincere jntention. to observe its 
international obligations, and should accept 
such regulations as might be prescribed 
‘by ‘the League in regard to its military, 
naval and air forces and armaments 


“The Proceduré for Admission. 

It has been said that procedure! thus 
laid down for*'the: admission of. new 
members-is vague, but though the initial 
steps may vary, ‘the conditions of admis- 
sion are ‘precise. The ‘initial steps may 
‘vary in that a candidate may formally 
apply’ for admission, or, fearing rebuff, 


a 


may wait to be invited by States sufficient 
in number or influence to secure that 


‘there ‘shall be a sufficient majority in the 


Assembly. But whatever method is adopted, 
the condition of a two-thirds majority .in 
favour of- admission, and the giving. of 
guarantees, must be fulfilled. In the case 
of Russia the latter method has been 
adopted, and last Saturday its Government 
was formally asked by the representatives 
of thirty States to join the League. These 
included the United Kingdom, France and 
Italy, :as well as Australia, Canada, New 
Zealand and South Africa. The invitation 


-was accepted by M. Litvinoff on behalf of 


the Soviet Government, and an undertaking 
was given, in accordance with Article 1 
of the Covenant, to observe all the inter- 
national obligations and decisions binding 
on members. In pursuance of this invita- 
tion and acceptance the Sixth (Political) 
Committee of the Assembly decided on 


“Monday -after a long debate in which M. 


Motta, for Switzerland, and some other 
dissentient delegates expressed their views 
freely —by thirty-eight votes to three, with 
seven abstentions, to recommend the As- 


‘sembly ‘to admit Russia to the League, and 


it only remains for this to be ratified by 
the Assembly. The recent history of Russia 
has furnished cause for strong criticism 
both on religious and humanitarian grounds. 
Perhaps the best answar is that it is more 
promising for world peace to have Russia 
inside the League than outside.—The Law 
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COMPETITIONS 


_ Prize competitions are becoming increas- 
ingly popular and the question is liable to 
arise as to whether they are lotteries. The 
statute law against lotteries goes back a 
long way. The earliest Act wasi0 Will. 
3, c. 23 (1698), which declared them to 
be common and, public nuisances, and a 
series of Acts followed down to the Lot- 
teries Act, 1836, dealing with various 
aspects of the subject. One ofthe most 
important, and one under.which prosecu- 
tions are frequently brought, is the Lot- 
teries Act, 1823, 5. 41 of which provides 
that— P 5 : 

“If any person shall sell any ticket or 


tickets chance or chances share or shares of -- 


any ticket or tickets chance or chances 
in any lottery or. lotteries authorised by’ 
any , foreign potentate or state or to be 
drawn in any foreign country or in any 


lottery or lotteries except. such as are or - 


shall be authorised by this or some other 
Act of Parliament to be sold’ or shall 
publish any proposal or scheme for the 
sale ef any ticket or tickets chance or 
chances except such lottery or lotteries 
as shall be authorised as aforesaid... .” 
such person is to be subject to the penal- 
ties prescribed. This Act shows the some- 
what curious policy of the Legislature at 
that time with regard to lotteries. It is 
intituled “An Act for granting to His 
. Majesty a sum of money to be raised by 
Lotteries,” and the ostensible object of- 
s. 41 was to prevent the ordinary citizen from 
setting up schemes competing with the 
official one rather than to stop lotteries ` 
as things harmful in themselves. i 
There is no statutory definition ofa lot- 
tery and in Taylor v. Smetten (1883), 11 Q. 
B. D. 207, Hawkins, J., adopted the one 
in Webster's Dictionary, “a distribution of 
prizes by lot or chance.” ‘To constitute: 
a lottery, however, the matter must depend 
not merely largely but entirely upon chance 
(Hall v. Cox [1899] 1 Q. B. 198). In that 
. case: a paper had published the number 
of births and deathsin London during a 
152-J 6 g ` 


AND LOTTERIES. ` 


certain week and offered a large prize for 
a correct prediction of births and deaths 
in London during another week. Each 
competitor was to send in a voucher and 
a coupon taken from the paper, but sub- 
ject to this was not limited toone predic- 
tion. The Court of Appeal held that the 
competition was nota lottery as there was 
an element of skill dependent on the in- 
vestigation of the returns for previous 
years and the consideration of the increase 
of population, the death-rate and such like 
statistical investigations. ; 

In Barclay v. Pearson [1893] 2 Ch. D. 154, 
a weekly paper published a paragraph of 
which the last word was omitted. Prizes 
were offered to competitors sending in the 
missing word, the entries to be accom- 
panied by'a postal order for ls. The 
scheme was held to be a lottery, and in his 
judgment Stirling, J., stressed the point 


that competitors were not required to choose 


the most appropriate word, but merely the 
one which in fact had been omitted, al- 
though a great number of other words 
might with equal propriety have been used 
to complete the paragraph. 

There have been two cases on the once 
popular limerick competitions. In Blythv. 
Hulton & Co., Ltd. (1908), 24 T. L. R.719, a 
weekly paper printed the first four lines 
of a Limerick and offered a large prize 
to. the sender of the best concluding line. 
Each competitor was to send 6d. and the 
editor's decision was to be accepted as final. 
The advertisement emphasised that every 
entry was examined by acompetent staff 
and judged entirely on its merits, There 
were 60,000 competitors. The winner was 
announced in due course, but the line 


‘which had gained him the prize was 


identical with one which had been sub- 
mitted by another competitor who, not 
unnaturally, thought himself equally entitl- 
ed to the award and accordingly sued 
the proprietors of the paper. His action 
failed, and his appeal was dismissed by 
the Court of Appeal onthe ground that 
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the competition was a lottery. Vaughan 
Williams, L. J., pointed out the im possibil- 
ity of the editor really making a.selection 
ofthe best line according to any real 
comparison of the lines one with another. 
The announcement that the decision would 
be by merit was, he said, merely colourable 
andthe decision must be governed by 
chance. In the other Limerick case, 
Smith's Advertising Agency v. Leeds Labora. 
tory Company (1910), 26 T. L. R. 335, the 
plaintiffs unsuccessfully sued for advertis- 
Ing expenses in connection with the com- 
petition. The number of entries was not 
so large that it was obviously impossible 
for any real examination to take place, but 
the Court of Appeal nevertheless held that 
the scheme was a lottery. Vaughan Wil- 
liams, L. J., said it would be extremely 
difficult for anyone, however versed he 
might bein the English language, to be 
able to judge according to any literary 
‘standard of the merits of the verses sent 
in and he was of opinion that the decision 
would not be made according to any other 
standard than mere chance. 

Incidentally Blyth v. Hulton, supra, raised 
an interesting point on the familiar con- 
dition as to the editor's decision being 
final. Pickford, J., in the Court of first 
Instance held that this condition barred 
the plaintiffs claim, and Moulton, L. J., 
in the Court of Appeal was of the same 
opinion. Vaughan Wiliams, L. J., was 
doubtful on the point, but Buckley, L. J., 
expressed the opinion that some limit 
must be put upon the power ofthe editor 
to decide finally. Would his award be 
final, he asked, if heawarded the prize 
toa line consisting of a series of words 
which neither scanned nor rhymed, nor had 
any logical sequence with the preceding 
words ? 

The Limerick cases were distinguished 
in Scott v. Director of Public Prosecutions 
[1914] 2 K. B. 868. To this case competi- 
tors were provided with a number of 
words, one of which they were to choose, 
They were to submit two or three other 
words having some bearing on the meaning of 
the word chosen and each commencing with 
one of the letters of the selected word. The 
winning entry, based on the word “under- 
taking,” was “terminates ` doctors’ experi- 
ments.” In holding that the competition 
was not a lottery the Divisional Court 
took’ into consideration Blyth v. Hulton 
supra, and Smith's Advertising Agency v. 
Leeds Laboratory Co., supra, but it is. 
| ot altogether easy to see the grounds of 
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distinction, and the case serves to empha- 
sise how essentially the decision must 
be governed by the whole of the circum- 
stances, 

In Hobbsv. Ward (1929), 45T. L. R. 373, 
a competition was organised by the pro- 
prietors of certain dcg foods. No entrance 
fee was charged, but each competitor had 
to use an entry form obtainable only bya 
purchase of the proprietors’ goods. A list 
of thirteen different kinds of dog foods 
was provided, and the competition was to 
place them in the correct order of popu- 
larity, which was to be determined by the 
votes of those taking part. The Divisional 
Court upheld a conviction under s. 41 of 
the Lotteries Act, 1823. The contest,‘ as 
Lord Alverstone, ©. J +, expressed it, was, 
who would guess with the least error the 
result of all the other guesses made by 
persons like himself, and the magistrate’s 
finding that the result depended entirely 
on chance was justified. 

An attempt was made to distinguish 
Hobbs v. Ward, supra, in Challis v. War- 
render (1930), 144 L. T. 437. Here the 
scheme was toraise a fund for & Museum 
asa memorial to Ellen Terry the actress, 
and competitors were given a list of ten 
of her well-known roles, which they were 
required to place in order of merit. As 
in Hobbs v. Ward, the prizes were awarded 
to those whose entries corresponded most 
nearly to the general vote, The magistrate, 
ona summons under s. 4], found that the 
scheme did not depend entirely on chance, 
aod was therefore not a lottery. He dis- 
tinguished Hobbs v. Ward on the ground 
that in the case before him voting power 
could only be exercised by members of 
the theatrical profession and by persons 
whose names appeared in “Who's Who,” 
both classes, in his opinion, being likely 
to know sufficient about the parts played by 
the actress to be able to form a skilled 
judgment. The Divisional Court, however, 
reversed the decision. Avory, J ., observed 
that many of those whose names appeared 
in ‘‘Who's Who” were not more than twenty- 
one or twenty-two years of age, and would 
never have seen Ellen Terry and possibly 
know little about the history of her career‘on 
thé stage. Moreover, it was part of the scheme 
that the tickets should be distributed, 
and many would thus pass by gift or 
sale into the hands of those whose names 
did not appear in “Who's Who.” - > 

One of. the earlier 
Sagar [1895]. 2.. Q.. B. 
reconcilable with 


1 


cases, Stoddartv. 
474, is not ‘easily 
later decisions. The 


1934 - 


competition was for’ forecasting the first 
four horses in a race, and was held not 
to be a lottery, but the judgments in the 
Divisional Court are very brief and throw 
no.light on the grounds of the decision. 
A similar competition was held to be illegal 
in Reg. v. Stoddart [1901] 1 K. B. 177. 

It is not necessary, in order to constitute 
a lottery, that competitors should pay 


“Tue question of the right of a Colonial 
Governor to authorise persons to solemnise 
or confer marriages in his Colony was 
mentioned lately in the Divorce Court 
(Gossage v. Gossage and Heaton, P. D. and A,, 
July 21). The point came up in relation to 
a marriage in Malta by the Governor’s 
licence. There is no Marriage Ordinance 
in that island, such as may be found in 
the Statute Books of other Colonies. The 
local population is, of course, entirely 
Roman Catholic and their marriages are 
solemnized by their clergy. But as to non- 
Oatholic marriages the Governor has, ever 
since there was a Governor, licensed 
clergymen of other churches to make mar- 
riages, either mixed or unmixed. His 
power has never heenregulated by the law 
and the position seems to be that, as the 
‘reprecentative of the Sovereign, he exer- 
cises- this power by inherent right, that 
right never having been limited by any 
law. An expert witness gave evidence to 
that effect and said that the right of the 
Governor to issue such” licences was 
questioned some forty years ago when 
there was a reference {o,the Judicial 
Commities, a report from the Committee 
on the maiter, and a consequent Order in 
Council, which is dated August 13, 1894. 
We have not succeeded in tracing the 
order in the London Gazette; where it cer- 
tainly did not appear at the time; but it 
is printed in extenso in the. Parliamentary 
Papers for 189; (C. 7982) und is mentioned 
in Burge’s Colonial and Foreign Law 
(Vol. IH, p. 209). It shows in substance 
that by a previous order of June 28, 1892, 
Her Majesty had referred to the Judicial 
Committee “certain Cases and Appendices 
prepared on behalf of the Crown Advocate 
of Malta and the Pro‘estant Communities 
of Malta respectively in the matter of the 
validity of mixed and unmixed marriages 
in, Malta.” The committee reported that 
the questions raised by the cases were 
three... è 


. 
wk 


JOURNAL ` . 43 


anything in addition to the ordinary 
price of the periodical or the article in 
connection with which, the competition is 
run: Hall v. McWilliam (1901). 85 L: T. 
239; Kerslake v. Knight (1925), 41 T. L. R. 555. 
In euch cases what the, purchaser buys 
is a paper or an article and also. a 
chance in a competition.—The Solicitors’ 
Journal. 


GOLONIAL MARRIAGES. 


1. Whether the unmixed. marriages 
which had been celebrated in Malta (a) 
by English clergy, (b) by Presbyterian 
Ministers, and (e) by Wesleyan Ministers 
are valid ? 

2. Whether the mixed marriages which 
have been celebrated by Ministers _ other. 
than those of the Roman Catholic Church 
are valid? van a 

3. Whether itis expedient that there 
should be legislation validating retros- - 
pectively all marriages hitherto celebrated 
in Malta by non-Catholic Ministers, and 
also regulating the mode in which mar- 
riages, whether mixed or unmixed, are 
to be contracted or celebrated in the 
future, and, ifso, whether such legislation 
ought to be by the Imperial Parliament’. 
or by the Government Council of Malta? = 

The Committee answered the first ‘two ` 
questions in the affirmative, but added the 
following ‘“non-committal” paragraphs:— 

“Their Lordships think it right to add. 
with references tothe first question that’ 
whilst unmixed marriages by the clergy ` 
of the English Church appear -to- them 
to be fully sanctioned by inveterate usage, 
the grounds upon which the validity of 
unmixed marriages by Presbyterian and 
Wesleyan Ministers was maintained, though 
not so clear, were, in their Lordships’ 
opinion, sufficient. a? 

“The second question involves many 
considerations attended with great ‘difficul- 
ty. Their Lordships are conscious that, 
notwithstanding the elaborate character 
of the arguments addressed to them it is 
possible that, in the event of the question 


“coming before them judicially, additional 


information and authorities might be pro- 
duced tending to shake the conclusion 
which they derived from the materials be- ° 
fore them.” ; ; 
In reply to the third question, the Com- ` 
mittee merely replied that where marri- 
ages had taken place inthe mode autho- 
rised by the British Governor in such 
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circumstances that the validity of the 
ceremony may be open to question itis 
expedient that the matter be set atrest 
by -legislative declaration but their Lord- 
ships are not in a position to make any 
suggestion asto the Legislature by which 
that object ought to he accomplished.” 
‘Such was the report. In. Council on 
August 13, 1895, the Queen was pleased 
to “prove thereof and of what is contained 
therein whereof,” concludes the order, 
“all persons whom it may concern are to 
take notice and govern themselves ac- 
cordingly.” 

No lawof the kind suggested by the 
Judicial Committee has ever been passed. 
The Protestant Communities in their case 
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to the Council founded the Governor 8 
right to license marriages on the inherent 
right of the Sovereign which is exercised 
by his Representative in every newly 
acquired, or even occupied territory until 
it is regulated by Statute. That inherent 
power still remains, unregulated and un- 
restricted, in Malta and -its Dependencies. 


So far as. we know no licence from the . 


Governor is necessary when the non- 
Catholic clergy in the island wish to 
marry after publication of banns. The 
licensing power remains to be exercised 
whenever, forany reason, it is not .con- 
venient or not desired that banns of mar- 
riage should be published:—The Law 
Journal. i 





Extracts from Contemporaries. 


Dismissal “Without Prejudice.” 

A road traffic case relating to insurance 
policies, heard Jast week in an Irish Police 
Court, is reported to have been dismissed 
by the Resident Magistrate “without pre- 
judice to:the Police ‘bringing it on again.” 

We hesitate to question the propriety of 
the decision, as we are not sufficiently 
sure of the position outside England ;- but 
we should certainly be surprised to learn 
that a summary case, heard and dismissed 
for want of sufficjent evidence, could be 
brought forward again. The principle that 
no man‘isto be put twice in peril on the 
same charge is rightly cherished as one 
of-the’ most wholesome safeguards in our 
judicial system. The plea of autrefois 
acquit would almost certainly Prevail, 
though it must be admitted that the case on 
the subject donot furnish clear guidance’ 
for all circumstances. ji 

The dismissal of an indictable case for 
want of sufficient evidence, where the jus- 
tices have not assumed jurisdiction to try 
the case, is of course a different matter. 


There it is not an acquittal and the case 


can be brought forward again. Our re- 
marks refer only to summary cases,— 
Justice of the Peace, dated September 22, 
1984 


Murder with no Body. 

A recent trial at the Old Bailey when a 
father was- convicted of the murder of his 
child, although the body had not been 
found recalls the classical ‘case of the 
Perrys, hanged for the murder of William 
Harrison, Steward of Lady Camden. One 
night in 1660, Harrison had vanished after 
collpcting -some rents, John 


Perry, his- 


servant sent out to look for him, only came ~- 


back next morning, and later gave a very 
suspicious account of his movements. No- 
thing was found but the battered hat and 
bloodstained band of the vanished man. 
The justices inquired into the matter and in 
the end, John gave a very circumstantial 
account of how his mother and brother had 
waylaid, robbed and murdered ‘Harrison, 
He also declared that an unexplained rob- 
bery at his master’s house, the previous 
year, was the work of : 
confessed that a story he himself had given 
out, that he had been the subject of. a 


mysterious attack by two men, was onlya . 


blind in preparation for a robbery. 
However, at the next Assizes, Sir Ohristo- 
pher Turner refused to try the case be- 
cause no body had been found. 


The Dead Returns. 

Atthe folléwing Assizes, however, the 
indictment was proceeded with hefore Sir 
Robert Hyde. By that time’ John had 
thought over the position. He took back 
his confession and declared. that he was 
mad when he made it. ` Nevertheless, 
all three prisoners were convicted and 
hanged, the mother first and John last, 
At the gallows he was dogged and surly, 
telling the bystanders that he knew nothing 
of his master’s death, but that {bey might 
hereafter possibly hear the truth. So far 
so good. Justice 
the circumstances, Then, some, years 
later, Harrison 1e-appeared alive and well 
with a fantastic story that he had been 


t 


kindapped by ‘strangers, sold to a „Sea 
captain for £7, re-gold to, the Turks, made 


his brother, and - 


seemed satisfied in all - 


J 


1934 
the slave of anold physician in Smyrna, 
escaped on the death of his master’ and 
reached Lisbon as a stowaway, getting 
back to England by the providential help 
ofan English stranger. This cock and 
bull story isreally no more credible than 
the inventions by which John Perry put 
his head in the noose. But why did they 
all .lie so complicatedly? What really 
happened on that night ?--The Solicitors’ 
Journal. 


Senseless Hoaxes. 

“A lady, who was recuperating from an 
illness after her husband’s death, and 
who was thereforea singularly unsuitable 
subject for misguided humour, received 
a telegram purporting to come from a man, 
announcing her daughter’s death and ask- 
ing herto wire instructions, As a result, 
an undertaker was despatched from Hull to 
Wembley, where instead of finding a body, 
he found a living woman who said there 
had been a cruel hoax and the matter was 
in the hands of the Police. 

‘Such a hoax deserves punishment, but it 
is always difficult to bring these cases 
within the criminal law. If the under- 
taker incurred expense in the matter and 
gave creditto the writer of the telegram, 
then probably a charge could be preferred 
of obtaining credit by false pretences, the 
false pretences being that the woman was 
. dead and that the sender of the telegram 
was arranging for gher burial. But it is 
unlikely that the undertaker believed him- 
sélf to be acting ‘for the sender, and it 
may be that no statutory offence has been 
committed. 

Whether any common law offence could 
be alleged is doubtful. Even that wide ex- 
pression “acts tending to the public mis- 
chief” seems hardly wide enough to cover 
this case, reprehensible though it is.— 
Justice of the Peace. 


The Triangular Course. 

The laundresses and the ushers have 
emerged from their seclusion, the Palace 
of Justice in the Strand has flung wide its 
portals and the gentlemen of the long robe, 
refreshed by the Long Vacation, have 
returned to their chambers in the Temple 
and Lincoln’s Inn. Having pulled them- 
selves together on the Monday and offered 
up prayerg with their wives and other 
dependants on the Tuesday, Bench and Bar 
had more or less settled down to the work 
of the. New Year on the Wednesday. 

The tall figere and -hearded face of 
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Scrutton, L. J., was missed and lamented: 
Roche, J., has taken his place, but other- 
wise the old order was unchanged. Lord 
Sankey ja still Lord Chancellor: Sir 
Thomas Inskip, A.G., and Sir Donald 
Somervell, ».-G., stand where they di. 

A notable and happy feature of the 
service at Westminster Abbey was ‘the 
number of youthful newly-called barristers 
who were present in full uniform in the 
pews reserved for members of the Bar. 
Thus well did they begin the Year. Some 
who had observed them earlier, en` route 
from the Temple to Westminster with blue 
badges over their shoulders, formed the 
erroneous impression that the term had 
begun witha burst ‘of unwonted litigation 
in the West. 

The processionfrom the Abbey to be 
House of Lords was, in the rain, more ag- 
ged and uneasy than usual,and jud ing 
by the time occupied, the breakf ters 
drank little and ate less. Thus, from 
Courts to Abbey, Abbey to Lords, and 
Lords to Courts the triangular course was 
completed.—The Law Journal. 


Photographs of Accounts as Evi- 
dence. 

During the hearing of a case at the 
Mansion House Justice Room last week, 
when it was sought to give evidence as to 
the details of the defendant's banking 
account, a bank clerk called as a witness 
handed in photographs of the actual folios 
in the ledger. Oounsel remarked that tihs 
wasan entirely new way of giving evidence 
from banker's books, and, he thought, a 
extremely useful one. : 
` Photographic copies of documents are, 
beyond dispute, the best kind of copy, 
reproducing, as they do, the character of 
the handwriting, visible alterations and 
other details which a human copyist might 
not reproduce. The possibility of a mis- 
take in copying is also eliminated. 

But photographs are still copies of origi- 
nal documents and will therefore be veri- 
fied in accordance with the provisions of 
the Banker's Books Evidence Act, 1879. A 


‘witness will prove what is prescribed by 


section 4 as to the book and the entriesin 
it, and will then state, as required by 
section 5 that he has examined the copy 
with the original entry and found it to be 
correct. 

The method of photography ts, as is well 
known, being more and more employed 
in connection with the keeping of records 


- in the form of copies of original documentse 
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requiring filing and regisiration. Itis, we 
imagine, satisfactory in every way.— 
Justice of the Peace, dated September 22, 1984. 


Costs of Innocent Defendants. 

A case was reported in the Times of 
October 3, where a man was charged with 
theft, upon being identified, wrongly, by 
the person from whom money had been 
stolen, and other witnesses. Apparently 
the Police’ prosecuted, for the report 
speaks of a Solicitor who appeared for the 
Commissioner of Police. During the 
course of the case it became abundantly 
clear to the Police that they had got the 
wrong man, and “the Magistrate granted 
the application of the Police for the 
withdrawal of the charge.” This must be 
the loose journalistic description of the 
discharge of the accused under s. 25 of 
the Indictable Offences Act, 1848, on the 
ground that there was not sufficient evi- 
dence to put the accused upon his trial. 

Counsel for the accused asked for costs. 
His client “had been put to great incon- 
venience, worry and expense and was 
about to go abroad when suddenly given 
into custody.”. Costs were not allowed, 
nor could any be allowed, against the 
prosecution, unless the charge had not 
been made in good faith. Costs in 
Criminal Cases Act, 1908, s. 6 (3). There 
is no other provision in the Costs in Crimi- 
nal Oases Act, 1908, which adequately meets 
the situation. i 


We are not very much concerned with 
the particular case; but it.is one of a 
class which deserves a little more considera- 
tion than it gets. 


‘Where the accused 
demonstrably innocent (not merely found 
not guilty on the evidence) and there is 
a genuine mistake, and no malice what- 
ever on the part of the prosecutor, we 
have two people who have done no wrong. 
One has suffered grievously by the mistake 
of the other. Which should bear the 
costs? On all principles of right and 
justice, he who made the mistake. Ag 
we have said, he psrsonally, having acted 
in* good faith, cannot be mulcted in costs, 
But he has acted, not only on his own 
behalf, but in pursuance of a public daty. 
Rex is the prosecutor, his subject a mere 
agent of the Crown. Clearly, the public, 
which has severely injured a member of 
the community, ought to pay at least the 
special expenses to which he has been 
put, Section 1 (2) of the Costs in Criminal 
4 Od 


is entirely and 
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Cases Act, 1908, is lamentably onesided in 
favour of the prosecution. | 

In exceptional cases, and in exceptional 
ways, innccent persons who have suffered 
arrest and punishment, or even arrest 
only, have been compensated out of public 
moneys. It would not be unreasonable if 
the exception became the rule—Justice of 
the Peace. 


Sir John Simonon Culture. 

That Sir John Simon, though he refus- 
ed the Lord Chancellorship twenty years 
ago and has now, it may be supposed, 
finally severed himself from the Bar, 
has not completely put off his legal aè- 
sociations is clear from the address he 
delivered on Monday at the opening of the 
10186 academic year of the Westminster 
Hospital Medical School. 


to the young doctors to 
specialism by having a sideline to keep 
them in contact with the wider range of 
general culture was based on thé experience 
of lawyers as well as of doctors. Asa 
warning, he quoted the stcry of the Judge, 
ignorant of Shakespeare, who met Serjeant 
Talfourd and asked where he had better 
begin. “Romeo and Juliet,’ suggested 
the author of “Ion,” only to be met a 
few weeks later with. the remark: “It is 
a tissue of improbabilities from beginning 
to end.” But ‘this—happily uncommon — 
lack of culture in the law was contrasted 
withthe connection between medicine 
and literature. Medicine, said Sir Jhon 
Simon, hada very strong line in poets. 
There was Keats, who, after being a 
student at St. Thomas’s and., Guy’s—Sir 
John did not remind hishearers that, not 
so long ago, the two hospitals were side 
by side in the Borough-in due course 
became a qualified surgeon. But didhe 
ever practice? Robert Bridges, however, 
was assistant physician at theChildren’s Hos- 
pital—we presume Great Ormond Street— 
and finished of at eighty-five with the “Testa- 
ment of Beauty.” Weratherenvy the doctors. 
Why cannot the lawyers inaugurate their new 
year with speeches of this kind, improv- 
ing and amusing ?—The Law Journal. ` 


Judicial Precedense, 4 

At the opening of the present term a 
widely-circulated morning journal informed 
its readers that the Court of Appeal would 


. Sit in three divisions for the first time in the 


history of the Law Corts an amazing 
piece of misinformation, as every member 


His subject was ` 
“Specialism and Culture,” but his advice | 
qualify their 
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of the profession is aware. For many years 
the appellate court has been empowered to 
sit in three divisions, and has in fact done 
so on many occasions, but, of course, it has 
sat only intermittently when there was 2 
pressure of work to be disposed of. At- 
tentive students of the cause list may have 
observed, however, that what may be called 
the extra: Court of Appeal, namely, that 
. presided’ over by Lord Wricart, to deal 
with a number of cases from county courts, 
which formerly would have gone to a Divi- 
sional Court, was placed second in the list, 
whereas, it might be thought by some, that 
as Lord WricaT is one of the Lords of 
Appeal in Ordinary and usually sits in the 
House of Lords he should take precedence 
even before the Master of the Rolls, who 
was presiding in Court of Appeal No. 1. 
This matter of judicial precedence of Lords 
of Appeal; which arises when any of them 
come to:assist the Court of Appeal, is 
governed ‘by precise rules, which say that 
they take*precedence according to the rank, 
or, if they are of equal rank, the date of 
their peerage. As most readers are aware, 
the Master of the Rolls isa peer, and as 
he isas such senior to Lord Waucut, he 
consequently takes precedence of him in 
court. The like rule applies even in the 
case of an ex-Chancellor who may happen 
to be assisting the Court of Appeal. Many 
years ago it may be recalled that Lord 
He SOHELL, then an ex-Chancellor, sat in 
the Court of Appeal with Lord Esane, the 
then Master of the Rolls, but asthe latter 
was senior in the peerage he presided, 
having Lord HERSOHELL on his right. 
Curiously. enough the one judge who has 
had the satisfaction of being promoted dur- 
ing the last fifty years in the matter of 
precedence, is the President of the Probate, 
Divorce and Admiralty Division. Time 
was when he had no precedence as such; 
then he was made a member of the Court 
of Appeal ex officio ; and now and for many 


years he has been given judicial rank next ` 


after the Master of 
Solicitors’ Journal. 


the Rolls.- The 


Surrender by Surety. 

A defendant who had been released on 
bail on committal for trial was last week 
brought back to the committing Court 
and surrendered into its cutody, where- 
upon he was committed to prison to await 
trial, — 6 

‘This ` procedure, though uncommon, is 
well established. A principal ‘when reléas- 
ed on bad is deemed. to be in the 


- Court if they fear his escape. 


‘the principal.. 
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custody of his sureties, and they have the 
right at any time to hand him over to the 

The only practical difficulty that ma 
arise is in the method of bringing him 
before the committing Court. The surety 
has the right to reseize him, but he 
may not have the physical power. He may 
need assistance. It seems clear that the 
surety is entitled to such assistance as 
may be necessary from the Police. ““Burn’s 
Justice of the Peace,” Vol. I, page 330, 
certainly supports this view, in saying: 
“The bail may thus seize the person of 
. and in surrendering 
the principal they may command the co- 
operation of the sheriff and any of his 
officers.” A Police Officer may call upon 
a member of the public to help him in 
effecting a lawful arrest. To refuse to 
give reasonable assistance without proper 
excuse is a common law misdemeanour. 
That being so, it seems only reasonable 
to argue that the ‘surety has the right to 
ask for assistance, including Police as- 
sistance, in- exercising his right of re- 
seizure and surrender. Indeed it would 
seem that the Police are under a duty to 
give such help.—Justice of the Peace. 


Foreign Tongues. 

A propos of the meaning of the word 
“racketeering ,” Mr. Justice Swift 
recently said: “Iam afraid my education 
has not covered a study of the American 
language.” Apparently the vocabulary of 
the American Bench ‘is’ correspondingly 
limited to indigenous expressions for, when 
in the course of the Vanderbilt case Judge 
Carew asked a French witness a question 
dealing with ‘‘a hang over,” counsel sug- 
gested : “ Your honour had better ask her 
in French.” ““I can’t. Oan you?” retort- 
ed the judge, but counsel avoided the 
query. In certain times and places it is 
not convenient for a judge to be biling- 
ual. In his memoirs, Mr. Napiér Devitt, 
who spent twenty-five years‘on the South 
African Bench, tells how’in ‘the old’ days 
although most of the Johannesburg litiga- 
tion was of English origin, Dutch was 
the only language allowed in the courts, 
The late Mr, van den Berg, First Criminal 
‘Landdrost, was once fined £5 by the autho- 
rities in Pretoria for using a few words of 
English in court. In much the same liberal 
spirit was the old regulation at the Inns 
of Court which made it a finable offence 
to read French with a French pronuncia- 
tion.—The Solicitors’ Journal. sg 
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Disgulsed Lotteries. 

Lord Hewart holds the same view about 
lotteries as Shakespeare about roses. The 
essence of each is unaltered by the name 
you give it. “There is no limit to the 
ingenuity of the inventors of schemes like 
the one which we are considering.” 
“What the Court has to do is to disengage 
the reality of the transaction from the 
appearance which it has been made to 
assume. ` 

The particular scheme was one for the 


Notes of Recent English Cases. 


FLowrr v. Essw VALE STEEL, [RON AND 

: . Coat Co. 

Negligence—Injury resulting from breach 
of absolute statutory duty—Contributory 
negligence, if can be pleaded in defence. 

The défence of contributory negligence 
can be pleaded in-a:case where damages 
are claimed for an injury resulting from 


breach of absolute statutory duty, such as’ 


insuficient. fencing of machinery (Scrutton, 
L. J., Maugham, I., J. and Talbot, J.—J an- 
uary 30, 1934) 103 L. J. K. B. 465. 


RYE AND Eyez v. INLAND REVENUE 
í COMMISSIONERS. 

Income Tax—Copyright— Foreign drama- 
tist residing abroad— English Company per- 
forming it in England—Payment for 
royalties received by Solicitors—Liability 
to income tax. . 

By way „of advance of 
licensee for performance in England of a 
play, copyright in which belonged to a 
foreign dramatist residing abroad, paid 
to his solicitors £300 and instructed them 
to forward the amount to the agent of 
the owner of the copyright. The Solicitors 
did so without making any deduction in 
respect of income-tax: Held, that the Soli- 
citors were chargeable to income-tax in 
‘respect of such payment (Lord Hanworth, 
M. R., Slesser -and Romer, L. JJ.—May 4, 
1934) 103 L. J. K. B. 489. 


MAXWELL v. DIREOTOR OF PUBLIC ` 
PROSECUTIONS. | 

Evidence—Character of accused in issue 
— Cross examination as to previous charge 
—Acquittal—Mere fact of a charge, if 
evidence of bad character. é 

When a person whois charged with an 
offence has put his character in issue, 
he cannot be askedin cross-examination 
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royalties, a 
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sale of note cases, every purchaser to 
become an agent 
sale of more note cases. But “the real 
consideration for the sum of one pound 
was not a note case. of. the cost price of 
one and..sixpence, but. the prospect that 
by .laying out that sum the purchaser 
might be the recipient of sums varying 
from ten shillings to twenty thousand 
pounds,” Counsel.has uphill: work in.argu- 
ing for the defence in such cases.—The 
Justice of the Peace. i _ > 
ù 





whether he has been charged with an 
offence previously when that charge hàs re- 
sulted in an acquittal. As a general rule no 
question as to whether he has been convicted 


_ or charged cr acquitted should be asked, or 


if asked, allowed by the Judge. The 
mere fact of a charge is not evidence of bad 
character andis no proof that the offence 
was committed by the person alleged. It 
is of the utmost importance for a fair 
trial that the evidence should be prima 
facie. limited to matters relating to the 
transaction which forms the subject of the 
indictment and that any departure from 
these matters should .be strictly confined, 
(Lords Sankey, Blanesburgh, Atkin, Thanker- 
ton and -Wright—June 28, 1934). 103 
L J: K. B. 501. -` see 
LINDSAY v. LINDSAY. 
Divorce—Res judicata — Legitimacy—Un- 
defended petition by wife for divorce— 
Respondent not raising issue ‘of paternity 
of child of marriage — Decree’ nisi— 
Maintenance petition—Respondent, if can 
raise issue of paternity. | ya 
In proceedings: för; divorce initiated. by 
the wife, the fespondent did not raise 
the issue of paternity of the child 
of the marriage, and a decree nisi 
was granted with order for custody of 
the child. In subsequent maintenance 
proceedings, the respondent pleaded the 
alleged misconduct of the wife and raised 
the plea of illegitimacy .of the child; 
Held, that the issue of paternity could 


not beraised in maintenance proceedings. 


The order for custody of the child in the 
divorce suit implied a finding of legiti- 
macy and the respondent should not be 
allowed to adduce any evidence as to 
paternity (Sir Boyd. Merriman, P.—May 14, 
1934), 151 L. T. 283. 
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ACT NO. XXXII OF 1934. 
THE INDIAN TARIFF ACT. 

Received the assent of the Governor-G l 4 
8th September, 1934, and is ublished in. the Ge i 
of India, Part 4, dated Beptember 15, 1934. k 

An Act to consolidate the law relating to 

„customs duties. 
ha eea it is expedient to consolidate 
the law relating to customs duties on goods 
imported into or exported from British 
India by sea and to customs duties on goods 
ee into or exported from British 
ndia by land; It is hereby enacted as 
„follows: — ii 


|, thee ee extent and commencement. 
is Act may be c i 
T ne Act, 1934. y be called me Indian 


(2) It extends to the whole òf Briti 
4 vh tish 
India except the Chief C igeionershi 
es ie Commissionership 
(3) It shall come inte force on’such d 
| | at 
ka e ai in Council” ae 
notification in the Gazette of’ ia, 
_Əppoint in this behalf. E 


2. Duties specified- ù > 
n p fie ar Bea to be 
_ (1) There- shall be Jevied and collected 
in every port to which this=Act applies, the 
duties specified in the: First and Second 
Schedules. 


~ (4) The Governor-General in Council 
may, by notification in the Gazette of India, 
tix, for the purpose of levying the said 
duties, tariff values of any articles 


enumerated, either specifically or under 


general headings, in the said Schedules 
-a8 chargeabie with duty ad valorem and 
may alter any tariff values for the time 
being in force. 
(3) Diferent tarif values may be fixed for 
~ditferent classes or descriptions of tho 
same article. ; 
(4) Nothing in this Act shall authorise 


152g 9, a $ 
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the levy of customs duties on any article 
carried from one customs port in. British 
India to another such port except salt, 
opium and spirit. sot BS < 


3. Levy of duty where standard rate and 
preferential rate are specified... ; 

(1) Where in respect of any article. a 
preferential rate of reyenue duty is specifi- 
ed in the First Schedule if the article is 
the produce or manufacture of the United 
Kingdom or of a British Colony, the duty 
to bé levied and collected shall be-at the 
standard rate, unless the article’is the 
produce or manufacture of the United 
Kingdom or of a British Colony.: and the 
article is determined, in- accordanée : with 
rules made under sub-section “(2), to he 
such produce or manufacture. 


(2) The Governor-General in Council 
may, by notification in the Gazette of India 
make rules — f i 

(a) for determining if any article is thè 
produce or manufacture of the 
United Kingdom or a British 
Colony; and crn: 

(b) making provision in cases where at 

| the time of importation proof is not 
forthcoming where required in.ac 
cordance with the rules made under 

clause (a) that any article _is the 
produce or manufacture of the 
Umted Kingdom or a British 

Colony— nce NS 

(i) whereby: duty may be levied at.the 

= standard rate anda refund given 

- of the extra duty paid, if such 

proof is produced within -a 

` v prescribed period, and 

(ii) whereby duty may be accepted 
. provisionally at the preferential, 
yate on execution ofa bond for the 
payment of the balance of duty 
if such prooi_ is. not produced 


within the prescribed period,and 
for the recovery of any balance 
due after the expiry of the 
prescrited period as if such 
balance were duty short-levied 
within the meaning of section 39 
of the Sea Customs Act, 1878. 


(3) For the purposes of this section and 
of the First Schedule, the expression 
“United Kingdom” means the United 
Kingdom of Great Britain and Northern 
Ireland, and the expression “British 
Colony” includes a British Protectorate and 
any of the Mandated Territcries of Tan- 
ganyika, the Cameroons under British 
Mandate and Togoland under British 
Mandate. f 


4. Power of Governor-General in Council 
to alter protective duties. : 


(1) Where, in respect of any article 
chargeable under the First Schedule with 
a duty characterised in the third column 


thereof as protective, the Gover- 
nor-General in Council is satisfi- 
ed, after such inquiry as he thinks 


necessary, that such duty has become in- 
effective or excessive for the purpose of 
securing the protection intended to be 
‘afforded by it to a similar article manufac- 
tured in India, he may, by notification in 
the Gazette of India, increase or reduce 
such duty to such extent as he thinks 
necessary either generally or in respect 
of such article when imported from or 
manufactured in any countries specified in 
the notitication: - f 


_ Provided thatthe duty leviable on any 
such article sball in no case be less than 
the duty leviable on a like article of British 
manufacture. 


(2) The Governor-General in Council 
‘may, by notification inthe Gazette of India, 
prescribe the conditions subject to which 
articles shall be deemed to be of British 
“manufacture for the purposes of this 
section and of the First Schedule. 


5. Duties on imports and exports by land. 
Where a customs’ duty at any rate 
_prescribed by or under this Act or any 


other law forthe time being in force is- 


leviable on any article when imported into, 
“or on any article when exported from, a 
port in British India, the Governor. General 
.in Council may, by notification in the 
Gazette of India, direct that a duty of 
“customs at the like rate shall be leviable on 
gny such article when imported or export- 
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ed, as the case may be, by land from or 
to any territory outside British India, 
which he may, by a like notification, dec- 


lare to be foreign territory for the purposes 
of this section. 


6. Duty on salt, opium and spirit, when 
protected by a certificate. 

(I) Salt, opiumand spirit imported 
from any port in British India and protect- 
ed by the certificate of any officer em- 
powered in thst behalf bythe Governor- 
General in Council or the Local Govern- 
ment, are chargeable with only the amount, 
if any, by which the duty Jeviable thereon 
under the First Schedule exceeds the 
duty shown by such ceftificate to have 
Leen already paid in respect thereof. 


2) The amount, if any, paid to the 
Government as the price of such saltor 
opium is not duty within the meaning of 
this section. 


(3) Nothing in this section applies to 
spirit which is exported under bond for 
excise duty from one customs-port to 
another customs-port under the provisions 
ot eee XIV of the Sea Customs Act, 
1878. ° : 


7. Application of certain provisions as 
to duties and goods. 


So far as regards the Presidency of 
Fort Saint George, the unrepealed provi- 
sions of the Madras Inland Customs Act, 
1844, and so far asregards the Presidency of 
Bombay, the unrepealed provisions of the 
Bombay Land Customs Act, 1857, relating 
to- the levy of duties and to dutiable 
goods, ‘shall, mutatis mutandis, apply to _ 
duties levied and goods liable to duty ~ 
under or by virtue of section 5. 


8. Additional import duty on bounty-fed 
articles. = 
(1) Where any country, dependency or 
colony pays or bestows, directly or indirect- 
ly, any bounty or grant upon the production- 
therein or the exportation therefrom. of any 
article and the article is chargeable with 
duty under the provisions of this Act, then, 
upon the importation of any such article 
into British India, whether the same is 
imported directly from the country of pro- 
duction cr otherwise, and whether it is - 
imported in the same condition as when 
exported from the country of production or 
has been changed in condition by manu-_ 
facture or otherwise, the Governor-General 
in Council may, by notification.in the 
Gazette of india, imposg an additional 


« 
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duty equal to the net amount of such 
bounty or grant, however the same be paid 
or bestowed. 


(2) The net amount of any such bounty or 
grant as aforesaid shall be,from time to time, 
ascertained, determined and declared by 
the Governor-General in Ooungil, ani the 
Governor-General in Council may, by noti- 
fication in the Gazette of India, make rules 
for the identification of such articles and 
for the assessment and collection of any 
additional duty imposed upon the importa- 
tion thereof under sub-section (1). 


9. Special import duty on sugar in certain 
cases. 


(1) Where the rate of duty or other taxa- 
tion imposed in any country, dependency 
or colony upon sugar not produced therein 
exceeds the rate of duty or other taxation 

` imposed upon sugar produced therein by 
more than the equivalent of six franes per 
one hundred kilogrammes in the case of 
refined sugar or five francs and fifty cen- 
times per one hundred kilogrammes in the 
case of other sugar, then, upon the impor- 
tation of any sugar from such country, 
dependency or colony into British India, 
whether the same is imported directly from 
the country of production or otherwise, 
and whether it is imported in the same 
condition as when exported from the 
country of production or has been changed 
in condition by manufacture or otherwise, 
the Governor-General in Council may, by 
notification in the Gazette of India, impose, 
in addition to any other duty or taxation 
imposed under this Act or any other law 
for the time being in force, a special duty 
not exceeding one moiety of such excess. 


(2) The Governor-General in Council 
may, from time to time, by general or 


special order, declare, for the purposes of 


sub-section (1),— 


(a) what articles or substances contain- 
ing any saccharine matter shall 
be deemed to be “sugar” and 
what kinds of sugar shall be deemad 
to be “refined sugar’ or “other 
sugar”, respectively; and 


(b) what sums in the currency of British 
India shall be deemed to be the 
equivalent of “francs” and “can- 
times”, respectively. 


(8) The amount of the excess referred te 
in sub-section (7) shall be from time to 
time ascertained, determined and declared 

a 
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by the Governor-General in Council, and 
the Governor-General in Oouncil may, by 
notification in the Gazette of Iadia, make 
rales for tha identification of sugar and for 
the assessment and collection of any special | 
duty imposed upon the importation thereof 
under sub-section (1). 


10. In contracts amount of increased or 
decreased duty to be added or deducted. ` 

In the event of any duty of customs or 
excise on any article being imposed, increas- 
ed, decreased or remitted after the making 
of any contract for the sale of such article 
without stipulation as to the payment of 
duty where duty was not chargeable at 


` the time of the making of the contract, or 


for the sale of such article duty-paid where 
duty was chargeable at that time,— 


(a) if such imposition or increase so 
takes effect that the duty or in- 
creased duty, as the case may be, 
or any partthereof, is paid, the 
seller may add so much to the 
contract price as will be equiva- 
lent to the amount paid in respect 
of such duty or increase of duty, 
and he shall be entitled to be 
paid and to sue for and recover 
such addition, and 


(b) if such decrease or remission sa 
takes effect that the decreased 
duty only or no duty, as the case 
may be, is paid, the purchaser may 
deduct so much from the contract 
price as will be equivalent to the 
decrease of duty or remitted duty, 
and he shall not be liable to pay, 
or be sued for, or in respect of, - 
such deduction. 


“41. Duration of protective duties and 
power of Governor-General in Council to 
motify or remit certain duties. 


(1) When the dnty _specified for any 
article in the First Schedule 1s characteris- 
ed as protective in the third column of that 
Schedule, that duly shall have effact only 
up to the date, if any, specified in the 
seventh column of that Schedule. 


(2) If, after such inquiry as he thinks ne- 
cessary, the Governor-General in Council is 
of opinion that the duty specified in the First 
Schedule in respect of wheat has become . 
unnecessary or excessive, he may, by noti- 
fication in the Gazette of India, remit such 
duty or reduce it to such extent as he thinks 


fit. 
(3) If, after such inquiry as he thinks 
e 
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‘ necessary, the Governor-General in Council 
` is cf opinion that the duty specified in the 
t First Schedule in respect of wheat flour is 
` excessive, he may, by notification in the 
“Gazette of India, reduce such duty to such 
- extent as he thinks fit, but not so as to 

make it lower than an ad volarem duty of 
_ twenty per cent. 


12. Power to cancel notifications. 
All notifications published under this 


+ 


“Act may be cancelled by the authority 


publishing the same. 


13. Repeals. 
(1) The Acts mentioned in the Third Sche- 


a 
+ 


-De 


JOURNAL 


1521.0. Z 


dule are repealed to the extent specified 


therein. 


(2) All notifications published and all 
rules and orders made, or deemed to have 
been made, under any cf those Acts and in 
force immediately before the commence- _ 
ment of this Act shall, so far as thay are 
consistent herewith be deemed to have 
been, respectively, published and inade 
under this Act, and all references made, or _, 
deemed to be made, to the Indian Tariff 
Act, 1894,in Acts or Regulations passed 
before the commencement of this Act shall 
be deemed to be made to this Act. 


-T gE FIRST AND SECOND SOHEDULES CONTATN CHANGES IN TAE Import AND Expost Dorres. 


a 





























THE THIRD SHEDULE. : 
Bk. l Acts REPEALED, 
O ; ` (See Section 18) 
NANA aaa ee pe a aana gaman 
- Year, No. Short title. Extent of Repeal, 4 
1 2 3 4 
i Acts of the Governor-General in Council, 
1894 | VII The Indian Tariff Act, 1894... “ae ... | The whole. 
1899 | XIV The Indian Tariff (Amendment) Act, 1899 | So much as is unrepealed, 
1902 | VIII The Indian Tariff (Amendment) Act, 1902 | So much as is unrepealed. 
1903 | 1X. The Indian Tea Cess Act, 1903... ... | In the title and preamble, the words and 
- figures “and to amend section 5 of the 
z Indian Tariff Act, 1894"; in clanse (b) of 
e section 2, the words and figures “ard by 
e section 5 of the Indian Tarif Act, 1804 
j; | f as amended by this Act"; and section 6, 7 
1£03 | XII .. | The Indian Tariff (Amendment) Act, 1903 | So much as is unrepealed. 
t 190k.)"KXI e | An Act to revive and continue section 8B So much as is unrepealed. 
ere of the Indian Tariff Act, 1894, ; 
~ JAFX The Repealing and Amending Act, 1914 . | So much of the First Schedule ag relates 
f ; tothe Indian Tariff Act, 1694. 
9916 | IV.. | The Indian Tarif (Amendment) Act, 1916 | So much as is unrepealed. 
- 1916 | XIII The Amending Act, 1915 |, si ~ | So much of the Schedule as relates to the 
z f f Indian Tariff Act, 1894. = 
¿+4917 | VI... | The Indian Tariff (Amendment) Act, 1917 | So much as is unrepealed, 
1919 | XIX The Indian Tariff (Amendment) Act, 1919 | The whole, ° 
tL Acts of the Indian Legislature, | 
1922 | XII The Indian Finance Act, 1922 = | Inthetitle and preamble, the words and 
4 figures “the Indian Tariff Act, 1894, and"; 
r : ` section 3 and Schedule I. -` 
1924 | IX | The Indian Tariff (Amendment) Act, 1994 | The whole. 
j 1925 XUI... | The Indian Finance Act, 1925 SSe In the title and preamble, the words and 
‘ figures “to remit or vary cortain duties 
. leviable under the Indian ‘bariff Act, 
4 h f 1894”,; section 3 and Schedule I, - 
z 1925 | XIV .. |The Indian Tariff (Amendment) Act, 1925) So much as is unrepealed, 
1925 | XXV ... | The Bamboo Paper Industry (Protection) | So much as is unreperled, 


Act, 1925, 


ao eases TE abane aa a anabaann 
i y a - é 
LA 


1. 


SA 


JOURNAL 





KA 


VIII 
XIV 
XX u 
XXVIII 
l 

IV ~ 
VI ~ 


Short title, 
3 














Acts of the Indian Legislature—contd. 


The Indian Tariff (Amendment) Act, 1926 
The Steel Industry (Protection) Act, 1927 
The Indian Finance Act, 1927 tee re 


The Bamboo Papar Industry (Protection) 
Act, 1927. 

The Indian Tariff (Cotton Yarn Amend- 
ment) Act, 1927. 

The Indian Tariff (Amendment) Act, 1927 

The Indian Tariff (Amendment) Act, 1928 

The Steel Industry (Protection) Act, 1928 

The Match Industry (Protection) Act, 1928 

The Indian Tariff (Amendment) Act, 1929 

The Indian Finance Act, 1929 

The Indian Tariff (Amendment) Act, 1930 

The Steel Industry (Protection) Act, baa 

The Indian Finance Act, 1930., s 


= 


The Cotton Textile Industry (Protection) 
Act, 1930. 

The Steel Industry (Protection) Act, 1931 

The Gold Thread Industry (Protection) 
Act, 1931 

The Wheat (Import Duty) Act, 1931 oa 

The Heavy Chemical Industry (Protection) 
Act, 1931. 

The Wheat Import Duty (Extending) 
Act, 1932. 

The Wire and Wire Nail Industry 
(Protection) Act, 1932. 

The Bamboo Paper Industry (Protection) 
Act, 1932. 


The Indian Tarif (Wireless Broadcast-- 


ing) Amendment Act, 1932. 
The Indian Tariff (Ottawa Trade 
Agreement) Amendment Act, 1932. 
The Cotton Textile Industry Protection 
-(Amendment) Act, 1933. 

The Wheat Import Duty (Extending) 
Act, 1933, 

The Indian Finance Act, 


Tho Indian Tariff (Ottawa Trade Agree- 
ment) Supplementary Amendment 
Act, 1933. 

The Indian Tariff (Amendment) Act, 1933 

The Cotton Textile Industry Protection 
(Second Amendment) Act,-1933. 

The Indian Tariff (Second Amendment) 
Act, 1933. 

The | indian Tariff (Amendment) Act, 
1 


The Wheat Import Duty (Extending) | 


Act, 1934 

The Ootton Textile Industry Protection 
(Amendment) Act, 1934. 

The Steel and Wire Industries Pro- 
tection (Extending) Act, 1934. 

Ths Indian Financs Act, 1934 FS ~ 


1933... ce 


Extent of Repeal. 
4 


mm ins re ee 


The whole, 
he whole. 
1p the title and preamble, the words and 
figures “the Indian Tariff Act, 18914,"; 
section 4 and Schedule II. 
The whole. 


The whole. 


The whole. 

The whole, 

The whole, | 

The whole, 

The whole. 

The whole. 

The whole. 

The whole, 

In the title and preamble, the words and 
figures “to vary certain duties leviable 
under the Indian Tariff Act, 1894": 
sections 4 and 4A and Schedule I. 

The whole. 


The whole. 
The whole. 


So much as is unrepgaled. 
The whole, 
The 
| The 
The 
The 
The 
The 
The whole, 
In the title and preamble, the words and 
figures “to vary certain duties leviable 


under the Indian Tariff Act, 1894,” and 
section 3. 


whole. 
whole. 
whole, 
whole. 
whole. 


whole, 


The whole, 
The whole. 


The whole, S 

Sections 2 and 3, 

| The whole, 

The whole, 

The whole. 

The whole. 

In ths title and preamble, the words and fig- 
ures “to vary certain duties leviable ander 


the Indian Tariff Act, 1894"; and 
section 3. e 
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Extent of Repeal 
4 


| cee ire: en ee re 1 


The whole, 
Section 20. 


So much as is unrepealed. 


Year No Short title, 
1 2 3 
Acts of the Indian Legislature~con2ld. 
1931 | XII .. | The Indian Tariff (Textile Protection) 
a Amendment Act, 1934. 
1931 | XVI ..| The Matches (Excise Duty) Act, 1934 
Acts made by the Governor-General under 
section 67 B of the Government of India Act. 
1923 The Indian Finance Act, 1923. 
1924 The Indian Finance Act, 1924 a 
1931 The Indian Finance Act, 1931 
1931 -e 
The Indian Finance (Supplementary and 





Extending) Act, 1931. 


... | So much as is unrepealed. 

+ | In the title and preamble, the words and 
figures “to vary certain duties leviable 
under the Indian Tariff Act, 1894,": 
oe 3 and,4 and Schedules I and 

Sections 3 and 4 and Schedule I. 








ACT NO. XXXIII OF 1934 
THE INDIAN ARMY (AMENDMENT) ACT, 1934 


Received the assent of the Governor-General on 
the 8th September, 1984, and is published in the Gazette 
of India, Part 4, dated September 15, 1934. 


An Act further to amend the Indian 
Army Act, 1911, for certain purposes. 

Wuerzas it is expedient further to am- 
end the Indian Army Act, 1911, for the 
purposes hereinafter appearing; It is 
hereby enacted as follows:— 

1. Short title. 

This Act may be called 
Army (Amendment) Act, 1934. 

2. Amendment of the preamble, Act 
VIII of 1911. 

In the preamble to the Indian Army 
Act, 1911 (hereinafter referred to 
as the said Act), for the words 
“Indian officers” the words “Indian com- 
` missioned officers, Viceroy’s commissioned 
officers” shall be substituted. 

a Amendment of section 2, Act VIII of 

In section 2 of the said Act,— 

(a) in clause (a) of sub-section (1), for 
the words “Indian officers” the 
words “Indian commissioned offi- 
cers, Viceroy’s commissioned offi- 
cers” shall be substituted; and 

(b) in sub-section (2), for the words 
“discharged or dismissed” 
the words “retired, discharged, 
cashiered removed or dismissed from 
the service” shall be substituted. 

4. Amendment of section 8, Act VIII 
of 1911. rar af 

In sub-section (1 of section 3 of the 


the Indian 


said Act, for the words “Indian officers” 
the words “Indian commissioned officers, 
Viceroy’s commissioned officers’ shall be 
substituted. 
5. Amendment of section 7, Act VIII 
of 1911. 
In section 7 of the said Act,— 
(a) for clause (1) the following clause 
shall be substituted, namely :— 
“(1) ‘British officer’ means a person 
holding His Majesty’s commis- 
sion in His Majesty’s Land 
Forces or in the Royal Marines 
or in the Territorial Army, 
and includes,in relation to a 
person subject to this Act when 


serving under such conditions 


as may be prescribed, a person 
holding a commissionin His 
Majesty's Naval Forces or 
Royal Air Force ;” 

(b) for clause (2) the following clauses 
shall be substituted, namely :— 
(2) ‘Indian commissioned _ officer’ 
means a person commissioned, 
gazetted or in pay as an officer 
holding His Majesty’s commission 
in the Indian Land Forces, and 
includes, in relation toa person 
subject tothis Act when serving 
under such conditionsas may be 
prescribed, a person holding a 
commission in the Indian Air 

Force : 

(2A) ‘Viceroy’s commissioned officer 
means a person commissioned 
gazetted orin pay as a Viceroy 
commissioned officer in the Indian 
Army 9; g 


a, 


~ 
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(c) for clause (5) the following clause 

shall be substituted, namely :— 
“(5) ‘officer’ means an officer of any of 
His Majesty’s Military Forces, 
and includes, in relation to a 
person subject to this Act when 
serving under such conditions as 
may be 
of any of His Majesty’s Naval 
or Air Forces, but does not include 
a warrant officer, petty officer 

or non commissioned officer :”; 

(d) in clause (6), after the words 
“British officer” the words “or 
Indian commissioned officer” shall 
be inserted ; 

(e) in clause (7), for the words “a 
warrant officer or non-commission- 
ed officer subject to the Army 
Act or the Air Force Act” the 
words “an officer, warrant officer, 
petty officer or non-commissioned 
officer of any of His Majesty's 
Naval, Military or Air Forces” shall 
be substituted ; < 

(f) to clause (8) the words “or His 
Majesty's Indian Forces” shall be 
added; and 

(g) in clause (14), after the word 
“service” the words “and includes 
a force custody” shall be insert- 
ed. 

6. Amendment of section 10, Act VIII 

of 1911. 

In section 10 of the said Act, after the 
words “military pay” the words “as an 
enrolled person” shall be inserted. 

7. Amendment of section 13, Act VIII 
of 1911. 

Section 13 of the said Act shall be re- 
numbered as sub-section (1) of section 13, 
and in that section as so renumbered,— 

(a) the words “or the Commander-in- 
Chief in India” shall be omitted} 


and 
(b) the following sub-section shall be 
added, namely :— 

“(2) The Commander-in-Chief in India 
may dismiss from the service 
any person subject to this Act 
other than an Indian commis- 
sioned officer.” 

8. Amendment of section 14, Act VIII 
of 1911. i 

In section 14 of the said Act, the word 
“Indian” shall be omitted, 

9. Amendment of section 19, Act VIII 
of 1911. 

.In sub-section (1) of section 19 of the 
gaid Act,- E 
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(a) after thé words “to the ranks” 
the words “any warrant officer or” 
shall be inserted ; and 

(b) the following proviso shall be added, 
namely :— 

“Provided that a warrant officer reduced 

to the ranks shall not be required 

to serve in the ranks as a sepoy.” 


10. Amendment of section 21, Act VIII 
of 1911. 

In section 21 of the said Act, for the 
words “Indian officers” the words “Viceroy's 
commissioned officers, warrant officers” 
shall be substituted. 

11. Amendment of section 86, Act VIII of 
1911. 

In clause (b) of section 36 of the said 
Act, after the word and figures “section 
117” the words, figures and letter ‘‘ or sec- 
tion 117A ” shall be inserted. 


12. Amendment of section 41, Act VIII 
of 1911. 
(1) Section 41 of the said Act shall be 
renumbered as sub section (1) of section 41. 
(2) In the said section as so re-number- 
(a) after the words “Every person sub- 
ject to this Act who” the words 
“either within British India or” 
shall be inserted ; 
(b) the words “ or when on active service 
in British India,” shall be omitted; 


and 

(c) the following proviso shall be added, 
namely :— 

“Provided that a person subject to this 
Act who at any place within British 
India or at any place, other than 
such frontier posts as may be 
specified by the Governor-General! 
in Council by notification in this 
behalf, in which the Governor- 
General in Council exercises juris- 
diction by virtue of the Indian 
(Foreign Jurisdiction) Order in 
Council, 1902, and while not on 
active service, commits the offence 
of murder or culpable homicide not 
amounting to murder in relation 
to a person not subject to military 
law or the offence of rape, shall 
not be deemed to be guilty of an 
offence against military law and 
shall not be tried by a court- 
martial.” 

(3) To the said section asso re-numbhered 
and amended the following sub-section shall 
be added, namely :— ; 

“(2) The powers of a court-martial to 
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try and to punish any person un- 
der this section shall not be affect- 
ed by reason of the fact that the 
civil offence with which such per- 
sonis charged is also a military 
offence.” 


ioe Omission of section 42, Act VIII of 
A Section 42 of the said Act shall be omit- 
e . 


14. Amendment of section 43, Act VIII 
of 1911. 
In section 43 of the said Act,— 
(a) after clause (c) the following clause 
shall be inserted, namely :— 
(ec) in the case of Indian commission- 
ed officers, cashiering;”; 
(b) clause (e) shall be omitted ; 
(c) for clause (f) the following clause 
shall be substituted, namely: — 
“(f) reduction, in the case of a warrant 
officer, to a lower grade or class 
or place in the list of his rank, or 
to the ranks; or in the case of a 
non-commissioned officer, to a 
lower grade or a lower rank or to 
the ranks: 


Provided that a warrant officer reduced 
to the ranks shall not be required 
to serve in the ranks as a sepoy;”; 

(d) in clause (g), for the words “ of 
seniority of rank” the words “in 
the prescribed manner of seniority 
of rank and service for the purpose 
F promotion” shall be substitut- 
ed ; 

(e) in clause (gg), after the word 
“officers,” the words “ warrant 
officers and non-commissioned 
officers,” shall be inserted; and 

(f) in clause (h),— 

(i) in clause (i), the word “promotion,” 
shall be omitted, 

(ii) sub nee (ii) shall be omitted, 
an 

(iit) in sub-clause (iii), after the words 
“sentenced to” and after the 
word “such” the words * ca- 
shiering or” shall be inserted. 


15. Amendment of section 47, Act VIII 
of 1911. 

In section 47 of the said Act, for the 
words ‘‘any one or more of the punishments 
specified in clauses (d), (f), (gg) and (h) 
of section 48” the following words shall be 
snbstituled, namely :— 

“the punishment specified in clause (cc) 

. or clause (d) and any one or more 
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of the punishments specified in 


clauses (F), (g), (gg) and (h) of 
section 43”. 


16. Insertion of new section 47-A in Act 
VIII of 1911. 

After section 47 of the said Act the fol- 
lowing section shall be inserted, namely :— 

“47-A. Cashiering of Indian commissioned 
oficer on conviction. 

Whenever an Indian commissioned 
officer is sentenced to transportation or 
imprisonment, the court shall by its sen- 
tence sentence such officer to be cashiered.’ 


17. Amendment of section 49, Act VIII 
of 1911, 

In section 49 ofthe said Act, for the 
words “A non-commissioned officer” the 
words “A warrant officer or a non-commis- 
sioned officer ” shall be substituted. 

18. Amendment of section 49 A, Act VIII 
of 1911. 

In section 49 A ofthe said Act, for the 
words “ any person” the words “any enroll- 
ed person” shall be substituted. 


19. Amendment of section 50, Act VIII 
of 1911. . 

(1) Section 50 of the said Act shall be 
renumbered as sub-section (2) of section 50 
and in that section as so re-numbered, after 
the words “a person subject to this Act”, 
in both places where they occur, the words 
“other than an Indian commissioned officer” 
shall be inserted. 


(2) The following -sitb-section shall be 
inserted as sub-section (Z) of section 50, 
namely :— . 

“(I) The following penal deductions 
may be made from tke pay and 
allowances of an Indian commis- 
sioned officer, that is to say, — 

(a) all pay and allowances for every day 
of absence without leave, unless a 
satisfactory explanation has been 
given through his Commanding 
‘Officer and has been approved by 
the Governor-General in Council; 


(b) any sum required to make good such - 


compensation for any expenses, 
loss, damage or destruction occa- 
sioned by the commission of any 
offence as may be determined by 
the court-martial by whom he is 
. convicted of such offence ; 
(c) any sum required to make gpod the 
pay of any person subject to this 
Act which he has unlawfully retain- 
ed or unlawfully refused to pay ;. 
(d) any sum required to makg good any 
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Joss, damagé or destruction of 
public or regimental property 
which after due investigation ap- 
pears to the Governor-General in 
Council to have been occasioned 
by any wrongful act or negligence 
on the part of the Indian commis- 
sioned officer ; 

(e) any sum ordered by a court-martial 
to be stopped under section 43.” 


20. Substitution of new section for sec- 
tion 57, Act VIII of 1911. 

For section 57 of the said Act the follow- 
ing section shall be substituted, namely :— 

"57. Composition of general court-martial. 

A general court-martial shall consist 
of not less than five British officers or 
Indian commissioned officers, each of whom 
has held a commission for not less than 
three whole years and of whom not less 
than four are of a rank not below that of 
Captain.” 

21. Amendment of section 58, Act VIII 
of 1911. 

In section 58 of the said Act, for the word 
“officers” the words “British officers or 
Indian commissioned officers” shall be sub- 
stituted. 


22. Omission of section 59, Act VIII of 
1911. 

Beene 59 of the said Act shall be omit- 
ted. 
23. Substitution of new section for sec- 
tion 60, Act VIII of 1911. | 

For section 60 of the-‘said Act, the fol- 
owing section shall be substituted, name- 

“60, Composition of general, summary 
general or district court-martial, . 

A general, summary general or 
district court-martial may be com- 
posed of either British officers or 
Indian commissioned offiers or of 
both British officers and Indian 
commissioned officers.” 

24. Omission of section 61, Act VIII of. 
1913. : 
Section 61 of the said Act shall be omit- 


ted. . 

25. Amendment of section 63, Act VIII 
of 1911. 

“In section 63 of the said Act, for the 
word ‘‘officers” the words “British officers 
or Indian commissioned officers” thall be 
substituted. ; 

26. Amendment of section 65, Act VIII 
of 1911. 

In section 65 of the said Act, the proviso 
to sub-section (7) shall be ọmitted, 
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27. Amendmént of section 67, Act VIII 
of 1911. 

In section 67 of the said Act, after tha 
words “the person in question” the brack- 
ets and words “ (not being an Indian com- 
missioned officer)” shall be inserted. 


28. Amendment of section 78, Act VIIT 
of 1911. 

To section 73 of the said Act the fol- 
lowing proviso shall be added, namely :— 

“Provided that a district court-martial 

shall not award to a warrant officer 

any punishment other than the 

punishment specified in clause (fi) 

of section 43 or, either in addition 

to or in substitution for any such 

punishment, the punishment speci- 

fied in clause (d) or the punish- 

ment specified in clause (f) of that 

section.” 


29. Amendment of section 74, Act VIII 
of 1911. 

In clause (a) of the proviso to section 74 
of the said Act, for the figures and word 
“41 or 42” the word and figures “or 
41” shall be substituted. 

30. Omission of section 79, Act VIII of 


1911. 
Section 79 of the said Act shall be omit- 
ted. 
31. Amendment of section 82, Act VIII 
of 1911. 


‘In section 82 of the said Act, the words 
“ or superintending officer ” shall be. omit- 


ted. MIK 1 
32. Amendment of section 84, Act VIII 
of 1911. < 
In sub-section (1) of section 84 of th 
said Act, the words “before the court” 
shall be omitted. ; | 
33. Amendment of section 86, Act VII 
of 1911. 
In sub-section (4) of section 86 of the 
said Act, the words and figures “or sec- 
tion 42 shall be omitted. 
34. Omission of section 105, Act VIIL of 


1911. j , 

Section 105 of the said Act shall be omit- 
ted. 
= 35. Amendment of section 107, Act VIII 
of 1911. i 

In section 107 of the said Act, the word 
“vigorous ", wherever it occurs; shall be 
omitted. ; 

36. Amendment of section 108, Act VIII 
of 1911. é 

In section 108 of the said Act, the words 
and figures “section 103 or“ shall be 
omitted, F 
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“37. Amenilment of séction 111A, Act 
VIII of 1911. 

In section 111A of the said Act, the words 


and figures “or section 42” shall be omit- 
ted. ; 


38. Amendinent of section 112, Act VIII | 


of 1911. 
In sub-section (3) of section 112° of the 
said Act, before the words “ a non-commis- 
_ sioned officer " the words “ a warrant officer 
or ` shall be insertéd. 


. 39. Amendment .of section 118, Act VIII 
of 1911. 
_In-clause (a) of sub-section (2) of sec- 
tion 113 of the said Act, for the word 
|“ discharge `° the. words “ removal, retire- 
. ment or discharge " shall be substituted. 


‘GO. Amendment of section 117, Act VIII 
of 1911. 4 l 


“In section 117 of the said Act, —- 


(a) in sub-section (1), after the words - 


“Any person subject to this Act” 
the-words “ other, than an Indian 
commissioned, officer” shall be 
inserted ; and 


i (b) to sub-section (3), the following pro- ` 


viso shall be added, namely:— 


“Provided that a decision by an auth- ` 


_ority competent to dispose of the 


matter complained of shall be- 


final.” .. i 


VIII of 1911. 
~- After eection 117: of the said Act the 
following section shall be inserted, name- 


“117-A. Complaints by Indian commission- ` 
E _ Act to the Indian Navy. 

- “Any ‘Indian commissioned officer who ` 

his Com- . 


ed officers. 


deems himself wronged by 
manding Officer or any superior officer and 
. who on due application made to his Com- 
manding Officer does not receive the 


- redress to which he considers himself entitl- - 


ed, may complain tothe Governor-General 
_ in Council.” - f P 
42. Amendment of section 118, Act VIII 
- of 1911. -> 


In sub-section (7) of section 118 of the 


: gaid Act, the words “or 


l i r “superintendin 
. officer” shall be omitted. . g 
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AGT NO. XXXIV OF 1934. 
THE INDIAN NAVY (DISCIPLINE) ACT, 1934. 


Received the assent of the Governor-General on the 
8th September, 1934, and published in Gazette of 
India, Part 4, dated September 15, 1t 34, 

An Act to provide for the application of 
the Naval Discipline Act to the Indian 
Navy. . 


Wuerzas by section 66 of the Guverr- 


. ment of India Act it is,among other things 


enacted that provision may be made by 


. the Indian Legislature for the application 


tothe naval forces raised by the Governor- 


_ General in Council of the Naval Discipline 


Act subject to such modifications — and 
adaptations as may be made by the said 


. Legislature to adapt the Act to the circum- 
stances of India ; 


AND WHSEREas it is expedient to. make 
such provision; | 


Itis hereby enacted as follows :— 


1. Short title and commencement. `.. 

(1) This Act may be called the- Indian 
Navy (Discipline) Act, 1934. i 

(2) It shall come into-force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, ap- 
point. 

2. Definition. & Gd, ch : 

In this Act, unless there is anything re- 


A . od ch _, pugnant in the subject or context,—. ~ 
41. Insertion of new section 117-A in Act ` ` Na 


“the Indian Navy "means the naval 
“- * forces and: ships raised .and pro- 
vided by the Governor-General in 
Council. 


3. Application of the Naval Discipline 


(1) The Naval Discipline Act shall apply 


‘tothe Indian Navy asif that Act were in 


the form in which it is set forth in the First 
Schedule to this Act. 


(2) In the application to the Indian Navy 
of the Naval Discipline Act as so set forth— 
(a) “ihe Indian Navy” has the same 

meaning asin this Act, and ` 
(b) references to His Majesty’s Navy and 
His Majesty's ships shall be 
deemed to include the forces and 
ships constituting the Indian 

_ Navy. 


4. Repeals. í nee 
The enactments mentioned in the Second 


~ Schedule are hereby repealed to the extent 
: specified in the fourth column thereof, 


oocom 
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THE FIRSTS CHEDULE. 
| (See section 3.) 
THE NAVAL DISCIPLINE ACT. 
(29 and 30 Vict. O. 102.) 


‘(As modified for application to the Indian 
Navy.) 


An Act to make Provision for the Discipline 
; of the Navy. 

| Wonenas it is expedient to amend the 
law relating to the government of the Navy, 
whereon, under the good Providence of 
God, the wealth, safety and strength of 
the Kingdom chiefly depend : 

“Bre it enacted by the King’s Most’ Excel- 
lent Majesty, by and with the advice and 
consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present 
Parliament assembled, and by the authority 
of the same, as follows: 





PART I. 
ARTICLES oF War. 
Public Worship. 


_ 1. Facilities for the performance of reli- 
gious duties. i f 

All ‘officers in command of ships of the 
Indian Navy shall give reasonable facilities 
for the performance of religious duties by 
the officers and members of the crews of 
their respective ships .to-each man accord- 
ing to his religion, “4 3.7 oe 


‘Misconduct in the Presentesof the Enemy, 


2. Penalty for misconduct in action. 

` Every flag officer, captain, commander 
or officer commanding subject to this Act 
who. upon signal of battle, or on sight of 
a ship of an enemy which it may be his 

duty to engage shall not, i ; 
* (1) Use his utmost exertion to bring his 
ship into action; 
(2). Or shall not during such. action, 
in his own person and according 
to his rank, encourage his inferior 
officers and men to fight courageous- 


7; 

(3) Or who shall surrender his ship to 
the enemy when capable of mak- 
ing a successful defence, or who 
In time of action shall improperly 

_, withdraw from the fight, 

shall, if he has acted traitorously, suffer 

death; if he has acted from cowardice 

shall suffer death, or such other punish- 
ment as.is hereinafter mentioned; and if 
he has actedgfrom negligence or through 
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other default, he shall be dismissel from 
His Majesty’s service with or without dis- 
grace, or shall suffer such .other punish- 
ment as is hereinafter mentioned. 

3. Penalty for not pursuing the enemy, 
and of not assisting a friend in view. 

Every officer subject to this Act who 
shall forbear to pursue the chase of any 
enemy, pirate, or rebel, beaten or flying, 
or shall not relieve and assist a known 
friend in view tothe utmost of his power, 
or who shall improperly forsake his station, 
shall, if he has therein acted traitorously, 
suffer death ; if he has acted from cowar- 
dice, suffer death or such other punish- 
ment as is hereinafter mentioned; if he 
has acted from negligence or through other 
default, shall be dismissed from His- 
Majesty's service, with disgrace, or shall 
suffer such other punishment as is here- 
inafter mentioned. 


4. Penalty for delaying or discouraging. 
the service or deserting his post, etc. 

When any action or any service is com- 
manded, every person subject to this Act 
who shall presume to delay or discourage 
the said action or service upon any pre- 
sence whatsoever,.or in the presence or 
vicinity of the enemy shall desert his post 
or sleep upon his watch, shall suffer death or 
such other punishment as is hereinafter 
mentioned. i 

5. Penalty for misconduct of subordinate 
officers and man in action. 

Every person subject to this Act, and not 
being a commanding officer, who shall not 
use his utmost exertions to carry the orders. 
of his superior officers into execution when 
ordered to prepare for action, or during the 
action, shall, ifhe has acted traitorously, 
suffer death; if he has acted from cowar- 
dice, shall suffer death, or such other pun- 
ishment as is hereinafter mentioned ; and 
if he has acted from neligence-or through 
other default, be dismissed from His Maj- 
esty’s service, with disgrace, or suffer. such 
other punishment as is hereinafter mention- 


ed. 


Communications. with the Enemy, ip 
6, Penalty for spies. : ta 
All spies for the enemy shall be deemed 
to be persons subject to this Act, and shall 
suffer death or such other punishment as is 
hereinafter mentioned. i S 
- 7. Penalty for corresponding, etc., with 
the eneny. i MA : ~ 
Ivery person ‘subject to this’ Act who 
shall— . =. a É | 
(1); Traitorously hold correspondence 


60 


with or [shall give intelligence to 
the enemy ; 

(2) Or fail to make known to the proper 
authorities any information he 
may have received from the enemy; 

(3) Or who shall relieve the ememy with 
any supplies, 

shall suffer death, or such other punish- 
ment as is hereinafter mentioned. 

8. Penalty for improper communication 
with the enemy. 

Every person subject to this Act who 
shall, without any treacherous intention, 
hold any improper communication with the 
enemy, shall be dismissed with disgrace 
from His Majesty’s service, or shall suffer 
such other punishment as is hereinafter 
mentioned. 


f Neglect of duty. 

9. Penalty for abandoning post, ete. 

Every person subject to this Act who 
shall desert his post or sleep upon his 
watch, or negligently perform the duty 
imposed on him, shall be dismissed from 
His Majesty's service, with disgrace, or 
shall suffer such other punishment as is 
hereinafter-mentioned. 
| Mutiny. 

10. Penalty for mutiny accompanied by 
acts of violence. 
' Where mutiny is accompanied by vio- 
lence, every person subject to this Act who 
shall join therein shall suffer death or such 
other punishment as is hereinafter men- 
tioned ; and every person subject to this 
Act who shall not use his utmost exertions 
to suppress such mutiny shall, if he has 
acted traitorously, suffer death, or such 
< other punishment as is hereinafter men- 
tioned; if he has acted from cowardice, 
shall suffer penal servitude or such other 
punishment as is hereinafter mentioned ; 
if he’ has acted from negligence, he shall 
be dismissed from His Majesty's service, 
with disgrace, or suffer such other punish- 
ment as is hereinafter mentioned. 


11. Penalty for mutiny not accompanied 
by acts of violence. ` 
Where a mutiny is not accompanied by 
< violence, the ringleader or ringleaders of 
such mutiny shall suffer deatb, or such 
other punishment as is hereinafter men- 
tioned ; and all other persons who shall join 
in such mutiny, or shall not use their 
utmost exertions to suppress the same, 
shall suffer imprisonment or such other 
punishment as is hereinafter mentioned. 
12, Penalty for inciting to mutiny. 
¢ Every person subject to this Act who 
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shall endeavour to seduce any other person 


‘subject to this Act from his duty or al- 


legiance to His Majesty, or endeavour to 
incite him to commit any act of mutiny, 
shall suffer death or such other punishment 
as is hereinafter mentioned. 


13. Penalty for civilians endeavouring 
to seduce from allegiance. 

Every person, not otherwise subject to 
this Act, who, being on board any ship of 
His Majesty, shall endeavour to seduce 
from his duty or allegiance to His Majesty 
any person subject to this Act, shall so far 
as respects such offence, be deemed to be 
a person subject to this Act, and shall 
suffer death or such other punishment as is 
hereinafter mentioned. 

14, Penalty for making mutinous as- 
semblies or uttering seditious words. 

Every person subject to this Act who 
shall make or endeavour to make any 
mutinous assembly, or shall lead or incite 
any other person to join in any mutinous 
assembly or shall utter any words of 
sedition or mutiny, shall suffer penal 
servitude or such- other punishment as is 
hereinafter mentioned. 


15. Penalty for concealing any traitorous 
or mutinous practice, design, or words. 

Every person subject to this Act who 
shall wilfully conceal any traitorous or 
‘mutinous practice or design or any traitor- 
ous or mutinous words spoken against His 
Majesty, or any words, practice, or design 
tending to the hindrance of the service, 
shall suffer penal:servitude or such other 
punishment as is hereinafter mentioned. 

16. Punishment for striking or attempt- 
ing to strike, ete., superior officer. 

Every person subject to this Act who 
shall strike or attempt to strike, or draw 
or lift up any weapon against, or use or 
attempt to use any violence against, his 
superior officer whether or not such superior 
officer is in the execution of his office, shall 
be punished with penal servitude or such 
other punishment as is hereinafter men- 
tioned. 

Insubordination., 

17. Penalty for disobedience or using 
threatening language to superior officer, 

Every person subject to this Act who 
shall wilfully disobey any lawful command 
of his superior officer, or shall use threa- 
tening or insulting language, or behave with 
contempt to his superior officer, shall be 
punished with dismissal with disgrace from 
His Majesty's service, or suffer such other 
punishment a3 i3 hereinafter pentioned. 


xe. 
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_ 18. Penalty for quarrelling, ete., or us- 
ang reproachful speech or cestures. 
Every person subject to this Act who shall 


quarrel or fight with any other person, , 


whether such other person be or be not 
subject to this Act, or shall use reproachful 
or provoking speeches or gestures tending 
to make any quarrel or disturbance, skall 
suffer imprisonment or such other punish- 
ment as is hereinafter mentioned. 

Desertion and Absence without Leave. 

19. Penalty for desertion. 

Every person subject to this Act who 
shall absent himself from his ship or from 
the place where his duty requires him to 
be, with an intention of not returning to 
such ship or place, or who shall at any 
time and under any circumstances when 
absent from his ship or place of duty, do 
any act which shows that he has an inten- 
tion of not returning to such ship cr place, 
shall he deemed to have deserted, and 
shall be punished accordingly; that is to 


say, 

(1) If he has deserted tothe enemy, he 
shall be panished with death or 
such other punishment as is 
hereinafter mentioned ; 

(2) Ifhe has deserted under any other 
circumstances, he shall be punisk- 
ed with penal servitude or such 
other punishment as is hereinafter 
mentioned ; 

and in every such case he shall forfeit all 
pay, head money, bounty, salvage, prize 
money, and allowances that have been earned 
by him and all annuities, pensions, gratuities, 
medals, and decorations that may have 
been granted to him, and also all clothes 
and effects which he may have left on 
board the ship or at the place from which 
he has deserted, unless the tribunal by 
which he is tried, or the Governor-General 
in Council, shall otherwise direct. 

20. Penalty for inducing any person 
to desert. 

Every person subject ‘to this Act who 
shall endeavour to seduce any other person 
subject to this Act to desert shall suffer 
imprisonment or such other punishment as 
is hereinafter mentioned. 

21. Penalty for entertaining a deserter. 

Every officer in command of any ship 
of His Majesty who shall receive or enter- 
tain any deserter from His Majesty’s 
naval, military, or air forces, after dis- 
covering him to be a deserter, and shall 
not with all convenient speed, in the case of 
a deserter from His Majesty’s naval forces, 
give notice tothe commanding officer of 
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the ship to which such deserter belongs, or, 
if such ship is ata distance, to the Gover. 
nor-General in Council or tothe Officer 
Commanding the Indian Navy, or, in case 
of a deserter from His Majesty's military 
or air forces, give notice to the Governor- 
General in Council, or the commanding 
officer of the regiment or unit to which 
such deserter belongs, the officer so offend- 
ing shall be dismissed from His Majesty's 
service, or shall suffer such other punish- 
ment as is hereinafter mentioned. 

22. Punishment for breaking out of ship. 

Ifany person subject to this Act (with- 
out being guilty of desertion’ improperly 
leaves his ship or place of duty, he shall 
be liable to imprisonment or to such other 
punishment as is hereinafter mentioned, 
and to such other punishment by forfeiture 
of wages or of other benefits as the Gover- 
nor-General in Council from time to time 
by regulations prescribes. 

23. Penalty for absence without leave. 

Every person subject to this Act who 
(without being. guilty of desertion or of 
improperly leaving his ship or place of 
duty) shall be absent without leave shall 
be liable in time of war to imprisonment 
or such other punishment as is hereinafter 
mentioned; and at other times to imprison- 
ment or detention for any period not exce- 
eding ten weeks, or such other punishment 
as the circumstances of the case may re- 
quire, and to such other punishment by 
forfeiture of wages or of other benefits as 
the Governor-General in Council from time 
totime by regulations prescribes. 

24. Forfeiture of effects for absence 
without leave, 

f any person subject to this Act is 
absent without leave for a period of one 
month (whether he is guilty of desertion 
or of improperly leaving his ship or place 
of duty or not), but is not apprehended 
and tried for his offence, he shall be liable 
to forfeiture of wages and other benefits 
as the Governor-General in Council from 
time to time by regulations prescribes, and 
the Governor-General in Council may by 
an order containing a statement of the abs- 
ence without leave direct that the clothes 
and effects (if any) left by him on board 
ship or at his place of duty be forfeited, 
and the same may be sold, and the pro- 
ceeds of the sale shall be disposed of as 
the Governor-General in Council may 
direct; and every order under this pro- 
vision for forfeiture or sale shall be con- 
clusive as io the fact of the absence without 
leave as therein stated of the person therein 
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named; but in any case the Governor- 


General in Council may, if it seems fit on 
sufficient cause being shown at any time 
after forfeiture and before sale, remit the 
forfeiture, or after sale pay or dispose of 
the proceeds of the sale or any part thereof 
to or for the use of the person to whom the 
clothes or effects belonged, or his repre- 
sentatives. 


.25. Penalty for assisting, ete., desertion. 

If any person not subject to this Act 
assists or procures any person subject to 
this Act to desert or improperly absent 
himself from his duty, or conceals, employs 
or continues to employ any perscn 
subject to this Act, who is a deserter 
or improperly absent from 
knowing him to be a deserter or go 
improperly absent, he shall for every 
such offence of assistance, procurement, 
concealment, employment or continuance of 
employment be liable on convictionin a 
summary trial before a Magistrate em- 
powered under section 260 of the Code of 
Criminal Procedure, 1898, or before any 
person or persons or court exercising like 
authority in any party of His Majesty's 
dominions, toa penalty not exceeding two 
hundred rupees; and everv such penalty 
shall be applied as the Governor-General 
in Coancil directs. 

- 26. Penalty. for persuading to desertion, 
ete. 

. If any person not subject to this Act 
by words or otherwise persuades any 
person subject to this Act to desert or 
improperly absent himself from his duty, 
he shall for every such offence be Hable 
on conviction in a summary trial before 
a Magistrate empowered under section 260 
of the Code of Criminal Procedure, 1898, or 
before any person or persons or court ex- 
‘ercising like authority in any part of His 
Majesty's dominions toa penalty not exceed- 
- ing two hundred rupees; and every such 
penalty shall be applied as the Governor- 
General in Council directs. - 


Miscellaneous Offences: 

~ 27. Penalty for profane swearing and 
other immoralities. 

- Every person subject to this Act’ who 
shall be guilty of any profane oath,curs- 
ing, execration, drunkenness, uncleanness 
or other scandalous action in derogation of 
God's honour and corruption of good 
manners, shall be dismissed from His 
Majesty's services with disgrace, or suffer 
such other punishment: as‘ is hereinafter 
mentioned. Eo ee ai aga E 


+ 


his duty. 


15210 


28. Penalty of an oficerfor cruelty or 
oppression. 
Every officer sabject to 


shall be guilty of cruelty, or of any 
scandalous or fraudulent conduct, shall 
be dismissed with disgrace from His 


Majesty’s service; and every officer subject 
to this Act who shall be guilty of any 
other conduct unbecoming the character 


`of an officer shall be dismissed, with or 


without 
service. 

29. Penalty for suffering ships or aircraft 
to be improperly lost. 

Every person subject to this Act who 
shall either designedly or negligently or 
by any default lose, strand, or hazard or 
suffer to be lost, stranded, or hazarded, 
any ship of His Majesty or in His Majesty's 
Service, or lose or suffer io be lost any 
aircraft of His Majesty or in His Majesty's 
service, shall be dismissed from His 
Majesty’s service with disgrace, or suffer 
such other punishment as is hereinafter 
mentioned. 

30. Penalty for not taking care of and 
defending ships under convoy. 

The officers of all ships of His Majesty ap- 
pointed for the convoy-and . protection of 
any ships or vessels shall diligently perform 
their duty without delay according to 
their instructions inthat behalf and every 
officer who shall fail in his duty in this 
respect, and shall not defend the shipsand 
goods under his convoy, without deviation 
to any other objects, or shall refuse to 
fight in their defence if they are assailed, 
or shall cowardly abandon and expose the 
ships in his convoy to hazard or shall de: 
mand or exact any money or other reward’ 
from any merchant or masterfor convoying 
any ships or vessels entrusted to his care 
orshall misuse the masters or mariners 
thereof, shall make such reparation in 
damages to the merchants, -owners, and 
others as the Court of Admiralty may 
adjudge, and also shall be punished 
criminally according to the nature of his 
offence, by death or such other punishment 
as is hereinafter mentioned. 

31. Master of merchant vessel to obey orders 
of convoying officer. ` 

Every master or other officer in command 
of any merchant or other vessel under the 
convoy of any ship of His Majesty shall obey 
the commanding officer thereof . in all 
matters relating to the navigation or secu- 
rity of the convoy; and shall take such 
precautions for avoiding the enemy as 
may be directed by such copmanding® 


disgrace, from His Majesty’s 


this Act who. 


re 
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officer, andil he shall fail to obey such 
directions, such commanding officer may 
compel obedience by force of arms without 
being liable for any loss of life or of 
property -that may result from his using 
such force, 


32. Penalty for taking any goods on 
board other than for the use of the vessel 
except gold, silver, jewels, etc. 

Every officer in command of any of His 
Majesty's ships who shall receive on board 


_or permit to be received on board such 


ship any goods or merchandises whatso- 
ever, other than for the sole use 
of the ship except gold, silver, or jewels, 


. and except goods and merchandise belong- 


ing to any merchant or on. board any ship 
which may be shipwrecked or in imminent 
danger, either on the high seas or in 
some port, creek or harbour, for the pur- 
pose of preserving them for their proper 
owners, or except such goods or merchan- 
dise ashe may at any time be ordered 
to take or receive on board by: order of 
the Governor-General in Council or his 


. superior officer, shall- be dismissed from 


His Majesty's service, or suffer such other 
punishment as is hereinafter mentioned. 
33. Penalty for emberaling public stores. 
Every person subject tothis Act who shall 
wastefully expend embezzle, or fraudulently 
buy, sellor receive any ammunition provis- 
ion, or other public stores, and every person 
subject tothis Act who shall knowingly 
permit any such wasteful expenditure, 
embezzlement, sale, or receipt, shall suffer 
imprisonment or such other punishment as 
is hereinafter mentioned. 7 
34. Penalty for burning any magazine 
or vessel, etc., not belonging to an enemy. 
Every person subject to this Act who 


` shall unlawfully set fire to any dockyard, 
‘ vietualling yard or steam faclory yard, 


arsenal, magazine, building, stores, or to 
any ship, vessel, hoy, barge, boat, or other 
craft or furniture thereunto belonging, not 
being the property of an enemy, pirate, or 
rebel, shall suffer death or such other 
punishment as is hereinafter mentioned. . 


musters. eat 
Every person subject to this Act who 


_ Bhall knowingly make or sign a false, 
muster or record or other official document or 


who shalleommand, counsel, or procure the 


- making or signing thereof or who shall aid or 


abet any other person in the making .or 


- Signing thereof, shall be dismissed -from 
His Majesty's service, with disgrace, or 


2 “tys service, or 
35. Penalty for making or signing false - 
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suffer such other punishment as: is hereif- 
after mentioned. f ‘ 

36. Penalty for misconduct in hospital. 

Every person subject to this Act wha 
shal] wilfully do any’ act or wilfully dis- 
obey any orders, whether in hospital or 
elsewhere, with intent to produce or to 
aggravate any disease or infirmity, or to 
delay his cure, or who shall feign’ any 
disease, infirmity, or inability to perform 
his duty, shall suffer imprisonment or such 
other punishment asis hereinafter men- 
tioned, 


“37. Penaily for endeavouring to stir up 
any disturbance on account of unwholesome- 
ness of the victuals or other just grounds. 

Every person subject to this Act who 
shall have any cause of complaint either 
of the unwholesomeness of the victuals or 
upon any other just ground shall quietly 
make the same known to his superior, or 
captain, orto the officer commanding the 
Indian Navy, and the said superior, captain 
or. officer, saall, as far as he is able, cause 
the same to be presently remedied and no 
person subject tothis Act upon any pre- 
tence whatever shall attempt to stir up 
any disturbance upon pain of such punish; 
ment asa court-martial may think fit to 
intlict, according to the degree, of offence. 


38. Penalty for not sending to the Court 
of Admiratly all papers found aboard prize 
ships... À KL 

All the’ papers, charter-parties, bills of 
lading, passports, and other writings what- 
sosver that shall be taken, ‘seized, or 
found aboard any ship or ships which shall 
be taken as prize shall be duly preserved, 
andthe commanding officer of the ship 
which shall take such prize shall send the 
originals entire and without fraud to the 
Court of Admiralty, or such other court or 
Commissioners as shall be authorised bo 
determine whether such prize be lawful 
capture, there to be viewed, made use of, 
and ‘proceeded ‘upon according to law, 
upon pain . that every person offending 
herein shall -be dismissed from His Majes- 
shall suffer such other 
punishment as is hereinafter mentioned and 
in addition thereto shall forfeit and lose his 
share ‘of the capture. WL 

39. Penalty for taking money or other 
effects out of any prize before the same ‘shall 
be condemned. -~ 4 oS A < 

No person subject to this Act shall take 
out of any prize or ship seized for prize 
any monéy, plate, or goods, unless it shall 
be necessary for. the better -securing 

b ; WA 
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-thereof, or for the necessary use and service 
of any of His Majesty’s ships and vessels 
of war, before the same be adjudged law- 
ful prize in some Admiralty Court; but the 
full and entire account of the whole without 
embezzlement shall be brought in and 
judgment passed entirely upon the whole, 
without fraud, upon pain that every person 
offending herein shall be dismissed from 


His Majesty's service, with disgrace, or” 


suffer such other punishment as is herein- 
after mentioned, and in addition thereto 
forfeit and lose his share of the capture. 

40. Penalty for stripping or ill-usiag 
persons taken on board a prize. 

if any ship or vessel shall’ be taken as 
prize none of the officers, mariners, or 
other persons on boardher shall be strip- 

_ ped of their clothes, or in any sort pillaged, 
beaten or evil intreated, upon pain that 
the person or persons so offending shall 
be dismissed from His Majesty's service, 
with digrace, or sufier such-other punish- 
ment asis hereinafter mentioned. 

41. Penalty on commanders capturing as 
prize by collusion or collusively restoring 
ships or goods. 

Ifthe commanding officer of any of His 
Majesty’s ships does any of the following 
things, namely, . 

(1) By collusion with the enemy takes 
as prize any vessel, goods, or 
thing; 

(2) Unlawfully agrees with any person 
for the ransoming of any vessel, 
goods, or thing taken as prize; or 

(3) In pursuance of any unlawful agrée- 
ment for ransoming or otherwise 
by collusion actually quits or 
restores any vessel, goods, or things 

‘taken as prize; 
he shall be liable to dismissal from His 
Majesty's service with disgrace or to such 
other punishment as is hereinafter men- 
tioned, 


42, Penalty for breaking bulk on board 
prize ship with a view to embezzlement. 

If any person subject to this Act breaks 
bulk on board auy vessel taken as prize 
or detained ın the . exercise of any belli- 
gerent right or under any Act relating 
to piracy: or to the slave trade or to the 
Customs, with intent to embezzle anything 
therein or belonging thereto, he shall be 
liable to dismissal from His Majesty’s 
Bervice with disgrace or io such other 
punishment as is hereinafter menticned, 
and in addition thereto to forfeit and lose 
his share of the capture. 
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43. Penalty for offences against naval . 


discipline not particularly mentioned. 
Every person subject to this Act who 
shall be guilty of any act, disorder, or 
neglect to the prejudice of good: order, and 
naval discipline not hereinbefore specified, 
shall be dismissed from His Majesty’s 
service, with disgrace, or suffer such other 
punishment as is hereinafter mentioned. 


44. Crimes to be punished according to 
laws and customs in use. , 
Any person subject to this Act commit- 
iing any offence against this Act, such 
offence not being punishable with death 
or penal servitude, shall, save where this 
Act expressly otherwise provides, be pro- 
ceeded against and punished according to 
the laws and customs in such cases use 
at sea. | 
OFFENCES PUNISHABLE BY ORDINARY Law. 
45. Penalty for offences punishable by 
ordinary law. i 
Every person subject to this Act who shall 
be guilty of an offence punishable under 
sections 302, 301, 304-A, 377, 377 read with 
511, 379, 380, 381, 382, or 392 of the Indian 
Penal Code shall be punishable with the 
punishment provided in that Code for the 
offence. | 
- If any such person shall be guilty of 


-any other criminal offence which if com- 


mitted in British India would be punishable 
by the law of British India, he shall, 
whether the offence be or be not com- 
mitted in British India, be punished either 
in pursuance of the first part of this Act 
as for an act to the prejudice of good order 
and naval discipline not otherwise specifi- 
éd, or ibe offender shall be subject to the 
same punishment as might for the time 
being be awarded by any ordinary crimi- 
nal tribunal competent to try ths offender 
7 the offence had been committed in British 
ndia. 


46. Offences when punishable. 
Wor all offences specified or referred to 
in this Act, if committed by any person 


subject thereto in any harbour, haven, or © 


creek, or on any lake or river, whether in 
ot out of British India, or anywhere within 
the jurisdiction of the Admiralty, or at 
any place on shore out cf British India 
or in any of His Majesty's cockyards, 
victualling yards, steam factory yards, or 
on any gun wharf, or in any arsenal, bar- 
rack, or hospital belonging to His Majesty 
or in any other premises held by or on 
behalf of the Crown for naval or military 
purposes, or in any canteen oy anan home 
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or any place of recreation placed at the 
disposal of or used by officers or men of 
His Majesty’s Navy which may be prescrib- 
ed by the Governor-General in Council, 
whether in or out of British India, the 
offender may be tried and punished under 
this Act ; and for all offences hereinbefore 
specified under the headings “miscon- 
duct in the presence of the enemy,” “com- 
munications with the enemy,” ‘‘neglect of 
duty,” “mutiny,” “insubordination,” ‘‘deser- 
tion and absence without leave,” or 
“miscellaneous offences,” if committed by 
any person subject’ to this Act at any place 
on shore, whether in or out of British 
India, the offender may be tried and 
- punished under this Act. 

© 46-A. Provisions where offender has 
ceased to be subject to the Act. - 

(1) Where an offence under this Act has 
been committed by any person while sub- 
ject’ to this Act, such person may be taken 
into and kept in custody and tried and 
punished for such offence although he has 
ceased to be subject to this Act in like 
manner as he might have been taken into 
and kept in custody, tried, or punished if 
he had continued so subject: 

Provided that where a person has since 
the commission of an offence ceased to be 
subject to this Act, he shall not be tried 
for such offence, except in case cf offences of 
mutiny or desertion, unless proceedings 
against him are instituted within three 
months after he has ceased to be subject 
to this Act, but this section shall not affect 
the jurisdiction of a civil court in the case 
of. any offence triable by such court as well 
as by court-martial. 
` (2) Where a person subject to this Act is 
sentenced under this Act to penal servitude, 
imprisonment, or detention, this Act shall 
apply tohim during the term of his sen- 
tence notwithstanding that he is discharg- 
ed or dismissed from His. Majesty’s service, 
or has otherwise ceased to be subject to 
this Act, and he may be kept in custody, 
removed, imprisoned, made to undergo 
detention and punished accordingly, as if 


he had continued to he subject to this Act. . 





PART Il. 


GENERAL PROVISIONS. 


47. Power of court-martial to find intent 
with which offence committed. 
- Where the amount of punishment for 
any offence under this Act depends upon 
the intent with which it has been committ- 
ed, and any person is charged with hav- 
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ing committed such offence with an intent 
involving a greater degree of punishment, 
a ccurt-mattial may find that the offence 
was committed with an intent involving a 
less degree of punishment, and award such 
punishment accordingly. ese 
48. Power of court-martial to find pris- 
oner guilty of lesser offence on charge of 
greater. ‘ 


‘:7 Where any person shall be charged with 


any offence under this Act he may, upon 
failure of proof of the commission of, the 
greater offence, be found guilty of another 
offence of the same class involving a less 
degree of punishment, but not of any, oft- 
ence involving a greater degree of punish- 
ment. i 

49. Rebels and mutineers to be deemed 
enemies. oe 

All armed rebels, armed mutineers, and 
pirates shall be deemed to be enemies 
within the meaning of this Act. | 

50. Power to arrest offenders. . 

Every officer in command of a. fleet or 
squadron of His Majesty’s ships, or of one 
of His Majesty’s ships, or the senior officer 
present at a port, or an officer having by 
virtue of sub-section (3) of section fifty-six 
of this Act power to try offences, may, by 
warrant under his hand, authorise any per- 
son to arrest any offender subject to this 
Act for any offence against this Act men- 


tioned in such warrant; and any such war-; 


rant may include the names of more pers, 
sons than one in respect of several offences’ 
of ihe same nature; and any person named 


in' any such warrant may forthwith, on bis: 


apprehension, if the warrant so directs, be 
taken on board the ship to which he 
belongs, or some other of His Majesty’s; 
ships; and any person so authorised: may 
use force, if necessary, for the purpose of 
effecting such apprehensions, towards any 
person subject to this Act. Bs 

51. Penalty for not assisting im detection 
of prisoners. i 

Every person subject to this ‘Act who 
shall not use his utmost endeavours to 
detect, apprehend and bring to punishment 
all cffenders against this Act, and shall 
not assist the cfficeis appointed for that 
purpose, shall suffer imprisonment or such 
other punishment as is hereinafter mention- 
ed. ae. 





PART IlI 
ReGuLaTions As To PUNISHMENTS, 
52. Punishments. 
The following punishments may be inflict- 
ed in His Majesty's Navy ose) `; 


a 
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(1) Death: 

(2) Penal servitude: | 

(3) Dismissal with disgracéé from His 
Majesty's service: 

(4) Imprisonment or corporal punish- 

`. ment: 

(4-A) Detention : 

(5) Dismissal from His Majesty's service: 

(6) Forfeiture of seniority as an officer 
. for a specified time, or otherwise: 

(7) Dismissal from the ship to which the 
offender belongs: 

(8) .Severe reprimand, or reprimand : 

(9) Disrating a subordinate or petty 
officer : 


(10) Forfeiture of pay, bead money, 
bounty, salvage, prize money, and 
allowances earned by, and of all 
annuities, pensions, gratuities, me- 
dals, and decorations granted to, 
the offender, or of any one cr more 
of the above particulars; also, in 
the case of desertion, of all clothes 
and effects left by the deserter on 
board the ‘ship to which he belongs: 

(11) Such minor punishments as are now 


inflicted according tothe custom. 


of the navy, or may from time to 
time be allowed by the Governor- 
General in Council: 
And each ofthe above punishments shall 
be deemed to be inferior in degree to every 
punishment preceding it in the above seale 


53. Regulations as to infliction of punish- 
ments. 

The following regulations aie hereby 
made with respect to the infliction of 
punishments in His Majesty's Navy :— 

(1) The powers to suspend, remit or 
commute sentences or punishment 
shall be the powers conferred by 
and shall ke exercised in accord- 

f ance with the provisions of sec- 
tions 401 and 402 of the Code of 
Criminal Procedure, 1898, save 
that such powers shall’ not ke 
exercisable by the Local Govern- 
ment, and any sentence so modifi - 

_. ed shall (subject to the provisions 
“of this Act) be valid, and shall be 
carried into execution, as if it had 
been originally passed, with such 
modification, by the court-martial ; 
but so ihat neither the degree nor 
the duration of the punishment 
involved in any sentence be increas- 
ed by any such modification : 

(2) Judgment of death shall not be 

passed on any prisoner unless four 


at least of the officers present at 

. {he court-martial, where the num- 
ber docs not exceed five, and in 
other cases a majority of not less 
than two-thirds of the officers pre- 
sent, concur in the sentence: 

(3) Except in case of mutiny, the punish- 
ment of death shall not the inflict- 
ed on any prisoner until the sentence 
has heen confirmed by the Gover- 
nor-General in Council : 

(1) The punishment of penal seivitude 
may be inflicted for the term of 
life or for any other term of not 
less than three years : = 

(5) Tha punishment of penal servitude 
shall in all cases involve dismissal 
with disgrace from His Majesty's 
service: 


l (6) A sentence of dismissal with dis- 


graze shall involve in all cases 
a forfeiture of all pay, head money, 
bounty, salvage, prize money, and 
allowances that have been earned 
by, and of ajl annuities, pensions, 
gratuities, medals, and decorations 
that may have been granted to, 
the offender, and an incapacity to 
serve His Majesty again in any 
military, naval, air force, or civil 
service, and may also in all cases 
be accompanied by a sentence of 
imprisonment : 

(7) The punishment of imprisonment 

g may be inflictcd fcr any term not 
exceeding two years and may be 
accompanied with a sentence of 
dismissal from His Majesty's ser- 
vice: E ; 

(8) A sentence of imprisonment may be 
accompanied with a direction that 
the prisoner shall be kept in soli- 
tary confinement for any period 
of such term not exceeding fourteen 
days at any one time, and not 
exceeding eighty-four days in any 
one year, wilh intervals between 
the periods of solitary confinement 
of not less duration than the per- 
iods of solitary confinement; 
and when the imprisonment 
awarded exceeds eighty-four days, 
the solitary confinement shall not 
exceed seven dais in any twenty- 
eight days of the whole imprison- 
ment awarded, with intervals 
between the periods of soljtary 
confinement of not less duration 
than steh periods; J 


ry 
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(9) A sentence of imprisonment may 
be rigorous or simple, or partly 
rigorous and partly simple, and 
corporal punishment may be 
awarded in addition to any sent- 
ence of imprisonment, whether 
such imprisonment is oris not to 
be accompanied with solitary con- 
finement and hard labour or either 


of them: 

(9-A) The punishment of detention may 
be inflicted for any term not ex- 
ceeding two years: 

Provided that, until naval detention 
quarters shall have been set apart 
and declared to be snch by the 
Governor-General in Council by 
notification in the Gazette of India, 
no sentence of detention shall be 
awarded : 


(10) The punishment of imprisonment, 
or detention whether on board 
ship or on shore, shall involve 
disrating in case of a petty officer 
and reduction to the ranks in 
case of a non-commissioned officer 
of marines, and shall in all cases 
be accompanied by stoppage of 
pay or wages during the term of 
imprisonment or detention: Provid- 
ed that where the punishment 
awarded is detention for a term 
not exceeding fourteen days, the 
sentence may direct that the pun- 
ishment shall not be accompanied 
by stoppage of pay or wages dure 
ing the term of detention: 


(11) In any case of corporal punishment . 


not more than forty-eight lashes 
shall be inflicted: no officer shall 
be snbject to detention or to cor- 
poral punishment: no petty or 
non-commissioned officer shall be 
subject to’ corporal punishment : 
except in case of mutiny: 
All other punishments authorised by this 
Act may be inflicted in the manner here- 
tofore in use in the navy. 


53-A. Substitution of “imprisonment” for 
“penal servitude” in certain cases. 

(1) Where a person other than a Euro- 
pean or-American is sentenced to penal 
servitude, the authority sentencing him 
shall record such sentence and the term 
thereof and at the same time shall record 
an order substituting for such sentence a 
sentence of transportation which may be 
for life, or of rigorous imprisonment not 
exceeding fourteen years, 


(2) For the purposes of this Act, unless 
there is anything repugnant in the sub- 
ject or context, “penal servitude” includes 
transportation or rigorous imprisonment 
substituted for panal servitude in accord- 
ance with this section. 


` 54., Limitation of time for trials. 

No person, unless he be an offender who 
has avoided apprehension or fled from 
justice, shall be tried or punished in 
pursuance of this Act forany offence com- 
mitted by him unlesssuch trial shall take 
place within three years from the commis- 
sion of such offence or within. one year 
after the return of such offender to India, 
where he has been absent from India 
during such period of three years, 

55. Scale of punishment. 

Subject to the foregoing regulations, 
where any punishment is specified by this 
Act as the penalty for any offence, and it 
is further declared that another punishment 
may be awarded in respect of the same 
offence, the expression ‘‘other punishment” 
shall be deemed to comprise any one or 
more of the punishments inferior in degree 
to the specified punishment, according to 
the scale hereinbefore mentioned; but 
corporal punishment shall be deemed equal 
in degree to imprisonment, and may, in all 
cases, subject to the foregoing regulations; 
be inflicted as a substitute for or in addi- 
tion to imprisonment, 


56. Authorities having power to try off- 

ces. 

D) Any offence triable under this Act 
may be tried and punished by court-mar- 
tial. f i ; 

(2) Any offence not capital which is 

triable under this Act, and (except in the 
cases by this Act expressly provided for) 
is not committed by an officer, may, under 
such regulations as the Governor-General 
in Council from time to time issues, be 
summarily tried and punished by the 
officer in command of the ship to which 
the offender belongs atthe time either of 
the commission or of the trial of the 
offencé, subject to the restriction that 
the commanding officer shall not , have 
power to award penal servitude or to award 
imprisonment or detention for more than 
three months. ; : ; 

(8) 'The power. by this section vested in 

an officer commanding a ship may— 

(a) as Tespecis persons on board & 
tender to the ship, be exercised 
in the cse of a single tender 
absence from the ship, by the officeg 
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in command of such tender, and 
in the case of two or more tenders 
absent from the ship in company 
or acting together, by the officer 
in immediate command of such 
tenders ; and 

(b) as respects persons on board any 

boat or boats belonging to the 
ship, be exercised when such boat 
or boats is or are absent on detach- 
ed service, by the officer in com- 

. mand of the boat or boats; and 

» .(c) a8 respects persons subject to this 
Act on detached service either on 
shore or otherwise, or such of those 
persons:as are not for the time 
being made subject to military 
law by an order under section one 
hundred and seventy-nine of the 
Army Act, 1881, be exercised by 
the ‘officer in immediate command 

i ` of those pereons ; and 

(d) as respects persons subject to this 

6 Act quartered in naval barracks, 

be exercised by the officer in com- 
mand of those barracks. 

4) Except in case of mutiny, no man 
shall be sentenced by the commanding 
officer to corporal punishment until his off- 
ence has been inquired into by one or more 
officers appointed by such commanding 
officer, and his or their opinion as to the 
guilt or innocence of the person charged 
reported to such commanding officer, and 
the commanding officer shall thereupon act 
as according to his judgment may seem 
right. 

57. Forfeiture of time or seniority. 

The Governor-General in Council may 
impose the punishment of. forfeiture of time 
or seniority of not more than twelve months 
on any subordinate officer. 


_ 57-A. Trial of officers for disciplinary 
offences in time of war. 

(1) Where any officer borne on the hooks 
of any of His Majesty's ships in commission 
is in, time of | war alleged to have been 
‘guilty of a disciplinary offence, that is to 
say, a breach of section seventeen, eighteen 
nineteen, twenty-two, twenty-three, twenty- 
seven, or forty-three of this Act, the officer 
having power toorder a court-martial may 
if he considers that theoffence isof sucha 
character as not to necessitate trial by 
couit-martial,-in lieu of ordering a couri- 
martial order a disciplinary court constitut- 
ed as hereinafter mentioned. 

_ (2) A disciplinary court shall be compos- 
ed of not less than three nor more than 
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five officers, of whom one shall be com- 
mander or of higher rank. | 

(8) A disciplinary court shal] have power 
to impose any punishment inferior to 
detention in the scale ‘hereinbefore contain- 
ed, but no greater punishment. 

(4) The Governor-General in Council may 
from time to time frame general orders 
for regulating the assembling, constitution 
and procedure and practice of disciplinary 
courts under this section, and may by 
those regulations apply, with the necessary 
modifications, to disciplinary courts the 
provisions of sections sixty-two to sixty- 
four and sections sixty-six to sixty-nine of 
this Act relating to courts-martial, and the 
regulations shall provide for evidence be- 
ing taken on oath and empower the court to 
administer oaths for that purpose. 





PART IV. 
COURTS-MARTIAL 


Constitution of Courts-Martial. 
58. Constitution of courts-martial, 
The following regulations are hereby 
made with respect to courts-martial :— 
(1) A court-martial shall consist of not 
less than five nor more than nine 


officers : 

(2) No officer shall be qualified to sit 
as a member of any court-martial 
held in pursuance of this Act 
unless he be a flag officer, captain, 
commander, lieutenant-commander 
or lieutenant of His Majesty's 
navy on full pay : 

(3) A court-martial shall not be held 
unless at least two of His Majesty’s 
ships, not being tenders, and com- 
manded by captains, commanders, 
lieutenant-commanders, or lieuten- 
ants of His Majesty's navy on full 
pay, are together at the time when 

such court-martial is held ; 

(4) No officer shall sit on a court-martial 
who is under twenty-one years.of 
age: 

(5) No court-martial for the trial of a 
flag officer shall be duly constitut- 
ed unless the president is a flag 
officer, and the other officers com- 
posing the court are of the rank 
of captain, or of higher rank: 

(6) No court-martial for the trial of a 
captain in His Maje:ty’s navy shall 
be duly constituted unless the pre- 
sident is a captain or of higher 
rank, gnd the other, officers’ com- 
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(12) If any officer holding a commission 


posing ihe court are commanders 
or officers of higher rank : - 


(7) No court-martial for the trial of a 


person below the rank of captain 
in His Majesty's navy shall be 
duly constituted, unless the pre- 
sident is a captain or of higher 
rank, nor, if the person to be tried 
is of the rank of commander, 
unless in addition to the presid- 
ent two other members of the court 
are of the rank of commander or 
of higher rank : 


(8) The prosecutor shall not sit on any 


court-martial for the trial of a 
person whom he prosecutes : 


(9) The Governor-General in Council 


shall have power to order court- 
martial to be held for the trial of 
offences under this Act, and to 
grant commissions to any officer 
of His Majesty’s navy on full pay 
authorising him to order courts- 
martial to be held for the trial of 
such offences. 


(10) An officer holding a commission 


from the Governor-General in 
Council to order courts-martial 
shall not be empowered todo so 
if there is present at the place 
where such court-martial is to be 
held any officer superior in rank 
to himself on full pay and in 
command of one or more of His 
Majesty's ships or vessels, although 
such last-mentioned officer may not 
hold a commission to order courts- 
martial; and in such a case such 
last-mentioned officer may order 
a court-martial, although he dces 
not hold any commission for the 
purpose : . 


(11) If any officer holding a commission 


from the Governor-General in 
Council to order courts-martial, 
having the command ofa fleet or 
squadron, and being in foreign 
parts, die, be recalled, leave his 
siation, or be removed from his 
command, the officer upon whom 
the command of the fleet or squad- 
yon devolves, and so from time to 
time the officer who shall have the 
command of the fleet or squadron, 
shall, without any commission from 
the Governor-General in Council, 
have’ the same power to order 
courts-martial as the first mention- 
ed officer was invested with : 
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from , the Governor-General in 
Council to order courts-martial, 
and having the command of any 
fleet or squadron of His Majesty's 
ships in foreign parts shall 
detach any part of such fleet or 
squadron, or separate himself from 
any part of such fleet or squadron, 
he may, by commission under his 
hand, empower, in the first men- 
tioned case, the commanding 
officer of the squadron or detach- 
ment ordered on ‘such separate 
service, and in case of his death 
or ceasing so to command, the 
officer to whom the command of 
such separate squadron or detach- 
ment shall belong, and in the 
secondly-mentioned case the senior 
officer of His Majesty’s ships on the 
division of the station from which 
he is absent, to order courts-martial 
during the time of such separate 
service, or during his absence from 
that division of the station (as the 
case may be), and every such au- 
thority shall continue in force until 
revoked, or until the officer hold- 
ing it returns to India, or until he 
comes into the presence of a 
superior officer, empowered to or- 
der courts-martial in the same 
squadron, detachment, or division 
of a station, but so that such 
authority shall revive on the officer 
holding it ceasing to be in the 
presence of such a superior officer, 
and sofrem time to time ag often 
as the case so requires: 


(13) The officer ordering a court-martial 


(1!) 


shall not sit thereon : 


The President of every court- 
martial shall be named by the 
authority ordering the same, or by 
any officer empowered by such 
authority to name the president: 


(15) No commander, lieutenant-com- 


mander, or lieutenant, shall be re- 
quired tosit as a member of any 
court-maitial when four officers of 
a higher rank and junior to the 
president can be assembled at the 
place where the court-martial is 
to be holden (but the regularity 
or validity of any court-martial or 
of the proceedings thereof, shall 
not be affected by any com- 
mander, lieutenant commander, or 
e 
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lieutenant being required to sit 

or sitting, thereon, under any 

Circumstances); and when any 

commander, lieutenant-commander 

or lieutenant sits on any court- 

martial the members of it shall 
not exceed fiva in number: 

(16) Subject to the foregoing regula- 
tions, whenever a court-martial 
shal] be held the officer appointed 
to preside thereat shall summon all 
the officers next in seniority to 
himself present at ihe place where 
the court martial shall be held to 
sit thereon, until the number of 
nine, or such number, not less than 
five, as is attainable, is complete ; 
subject to this proviso, that the 
admirals and captain being super- 
intendents of His Majesty's dock- 

‘yards, shal! not be summoned ta 
sit on courts-martial unless special- 
ly directed to doso by orders from 
the Governor-General in Council. 


Proceedings of Court-Martial. 


59. Where courts-martial to be held. 

A court-martial under this Act shall be 
held on board dne of His Majesty's ships 
or vessels of war, unless the Governor- 
General in Council or the officer who order- 
ed the court martial in any particular case 
for reasous to be recorded on the proceed- 
ings otherwise direct, in which case the 
court-martial shall be held at a port at 
such convenient place on shore asthe Gov- 
ernor-General in Council or the officer who 
ordered the court-martial shall direct. 


60, As to time of sittings of courts-mar- 
tial, 

A court-martial held in pursuance of 
this Act, may, if it appears to the court 
that an adjournment is desirable, be ad- 
journed for a period not exceeding six 
days, but except where such an adjourn- 
ment is ordered shall sit from day to 
day, with the exception of Sundays, until 
sentence is given, unless prevented from 
so doing by stress of weather or unavoid- 
able accident, and its proceedings shall 
not be delayed by the absence of any mem- 
ber, so that not less than four are present; 
and no member shall absent himself unless 
compelled so to do by sickness or other just 
cause, lo be approved of by the other 
members of the court, and ifany member 
of a court-martial shall absent himself 
therefrom, in contravention of this section, 
he shall he dismissed from His Majesty’s 
service, or shall suffer such other punish- 
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ment as may be awarded by a court-mar- 
tial. 

61. Appointment 
advocate. 

In the absence of the judge advocate of 
ihe fleet or his deputy, and in defaulé of 
any appointment in this behalf by the 
Governor-General in Council, or by the 
Officer Commanding the Indian Navy, the 
officer who is to be the president of the 
court-martial shall appoint a pereon to 
officiate as deputy judge advocate at the 
trial; and the judge advocate of the fleet 
for the time being, or his deputy, or the 
person officiating as deputy judge advocate, 
at any trial shall administer an oath to 


of officiating judge 


` every witness appearing at the trial. 


62. Proceedings at trial. 

As soon as the court is assembled, the 
names of the officers composing the court 
shall be read overto the persun charged, 
who shall be asked if he objects to being 
tried by any member of the court; if the 
person charged shall object to any mem- 
ber, the objection shall be decided by the 
court; if the objection shall be allowed, 
the place of the member objected to shall 
be filled up by the officer next in seniority 
who is not onthe court-martial, subject to 
the regulations hereinbefore contained. 

The person charged may then raise any 
other objection which he desires to make 
respecting the constitution of the court- 
martial, and the objection shall then be 
decided by the court, which decision shall 
be final, and the constitution of the court- 
martial shall not be afterwards impeached, 
and it shall be deemed to have been in all 
respects duly constituted. 


63. Oaths to be administered to members 
of courts-martial. 

Before the court shall proceed to try the 
person charged, the judge advocate of the 
fleet, or his deputy, or the person officiat- 
ing as deputy judge advocate of the fleet, 
shall administer to every member of the 
court the following oath; that is to say, _ 

‘I do swear, that I will duly administer 
justice according to law, with- 
out partiality, favour, or affece 
tion; and Ido further swear, that 
Į will not on any account, at any 
time whatsoever, disclose or dis- 
cover the vole or opinion of any 
particular member of this court- 
martial, unless thereunto requir- 
ed in due course of law. 

So help me God.’ 

Provided that an affirmation to the same 


. ’ 


wa 
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effect in such terms ab the Governor- 
General in Council may prescribe in this 
behalf may be substituted for such oath. 


64. Oaths to 
advocate, etc. 

As soon as the said oath shall be admi- 
nistered to the members of the court- 
martial, the president shall administer to 
the judge advocate of the fleet, or his depu- 
ty, or the person officiating as deputy 
judge advocate, the following oath: 

‘I do swear, that I will not upon any 
account, at any time whatsoever, 
disclose or discover the vote or 
opinion of any particular member 
of the court-martial, unless there- 
unto required in due course of law. 

So help me God.’: 

Provided that an affirmation to the same 
effect In such terms as the Governor-Gene- 
ral in Council may prescribe in this behalf 
may be substituted for such oath. 

65. Power to Gorernor-General in Coun- 
cil to apply general orders framed by 
Admiralty for practice of courts-martial. 

The Governor-General in Council may 
apply to the Indian Navy such general 
orders altering and regulating the proced- 
ure and practice of courts-martial as may 
from time totime be framed by the Ad- 
mirajty and approved by His Majesty in 
Council subject to such modifications as 
the Governor-General in Council may deem 
necessary to adapt them to the circum- 
stances of the Indian Navy: 

Provided that no modification shall be 


be administered to judge 


` made which involves any racial discrimina- 


tion. 


66. Summoning witnesses. 

Every peison, civil, naval, and military, 
or belonging to the air force who may be 
required to give evidence before a court- 
martial shall be summoned by writing 
under the hand of a Secretary to the Gov- 
ernment of India, or by the deputy judge 
advucate, or the pereon appointed to offici- 
ate as deputy judge advocate at the trial ; 
and all persons so summoned and attend- 
ing as witnesses before any court-martial 
Shall, during their necessary attendance 
ino on such court, and in going to and 
Yeburning from the same, be privileged 
from arrest, and shal), if unduly arrested, 
be discharged by the court out of which 
the wrif or process issued by which such 
withess was arrested, or if such court be 
not sitting, then by any judge of the supe- 
rior courts of Westminster or Dublin, or 
the court oÑ session in Scotland, or of the 


courts of lawinthe Hast or West Indies 


or elsewhere, according as the case shall 
require, upon its being made to appear 
to such court or judge, by any affidavit in 
a summary way, that such witness was 
arrested in going to or returning from or 
attending upon such court-martial; and 
all witnesses so duly summoned as afore- 
said who make default in attending on 
such courts, or attending refuse to be 
sworn or make affirmation, or being sworn 
or having made affirmation refuse to gice 
evidence or to answer all such questions as 
the court may legally demand of them, or 
prevaricate in giving their evidence, shail, 
upon certificate thereof under the hand of 
the president of such court-martial, be 
liable to be attached in the Cout of 
Queen's Bench in London or Dublin, or ihe 
Court of Sessions, or Sheriff depute or 
stewarts depute, or their respective sub- 
stitutes, within their several shires and 
stewartries in Scotland, or courts of law 
in the East or West Indies, or in any of 
His Majesty’s colonies, garrisons, or domi- 
nions in Europe or elsewhere, respectively, 
upon complaint made, in like manner as if 
such witness after having been duly sum- 
moned and subpoenaed had neglected to 
attend on a trial in any proceeding in the 


court in which such complaint is made, or 


had refused to be sworn, or on being 
sworn had refused to give evidence, or to 
answer all such questions as the court may 
legally demand, or had prevaricated in 
giving evidence, or, if the court-martial 
shall think fit, in case any such person, 
who is subject to this Act, being called 
upon to give evidence at any court-martial, 
shall refuse or neglect to attend to give 
his evidence upon oath or affirmation, or 
shall prevaricate in his evidence, or behave 
with contempt to the court, such court- 
martial may punish every such offender by 
imprisonment, or, if the offender is a 
person liable to be sentenced to detention 
under this Act, by detention not longer 
than three months in case of such refusal, 
neglect, or prevarication, nor longer than 
one month in the case of such contempt; 
and every person not subject to this Act 
who may beso summoned to attend shall 
te allowedand paid his reasonable 
expenses for such attendance, under the 
authority of the Governor-General in 
Council, or of the president of the court- 
martial on a foreign station. 

67. Penalty on persons 
evidence. 


Every person who, upon any examiaa- . 


giving false. 


2. 


- fit until the directions of the 
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tion upon oath or upon affirmation before 
any court-martial held in pursuance of this 
Act, shall make any statement which is 
false and which he either knows or beli- 
eves to be false or does not believe to be 
true, shall be deemed to have committed 
the offence of giving false evidence; and 
every such offence, wheresoever committed, 
oat be triable and punishable in British 
ndia. 


68. Where persons are insane at the time 
of offence or trial. 


Where it shall appear upon the trial by 
court-martial of any person charged with 
an offence that such person is insane, the 
court shall find specially the fact of his 
insanity, and shall order such person to 
be kept in strict custody in such place 
and in such manner as the court shall deem 
Governor- 
General in Council thereupon are known, 
and it shall be lawful for the Governor- 
General in Council to give orders for the 
safe custody of such person during His 
Majesty’s pleasure in such place and in 
such manner as they shall think fit. 


69. Report of proceedings of courts- 
martial to be transmitted, 


Every judge advocate, or deputy judge 
advocate, or person officiating as deputy 
judge advocate, shall transmit with as 
much expedition as may be the original 
proceedings, or a complete and authen- 


ticated copy thereof, and the original sen- 


tence of every court-martial attended by 
him, to the Officer Commanding the Indian 
Navy or senior officer, who shall transmit 
them to the Governor-General in Council 
for the time being, and any person tried 
by a court-martial shall be entitled, on 
demand, to a copy of such proceedings and 
sentence (upon payment for the same at 
the rate of three annas per folio of seventy- 
two words), but no such demand shall be 
allowed after the space of three years from 
the date of the final decision of such court, 


69-A. Evidence of rank, etc. of officers. 


A Navy List or Gazette purporting to 
be published by authority and either to 
be printed by a Government printer or to 
be issued by His Majesty's Stationery 
Office, shall be evidence: of the status and 
rank of the officers therein mentioned and 
of any appointment held by such officers 
until the contrary is proved 


-~e aos a 
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PART V. 
PENAL SERVITUDE AND PxISONs. 


Penal Servitude. 


70. Sentence of penal servitude. 

Where a person is in pursuance of this ` 
Act convicted by a court-martial, and 
either is sentenced or has his sentence com- 
muted to penal servitude, such conviction — 
and sentence shall he of the same effect as 
if such person had been convicted by a 
civil court in British India of an offence 
punishable by penal servitude and sen- 
tenced by that court to penal servitude, and 
all enactments relating to a convict so sen- 
tenced shal), so far as circumstances admit, 
apply accordingly; and the said convict 
shall be removed to some prison in which 
a convict so sentenced by a civil court in 
British India can be confined either per- 
manently or temporarily, and the order of 
the Governor-General in Council or of the, 
Officer Commanding the Indian Navy, or’ 
of the officer ordering the court martial by 
whom such person was convicted, shall be 
a sufficient warrant for the transfer of the’ 
said person to such prison to undergo his 
sentence according to law, and until he. 
reaches such prison for detaining him in 
naval custody, or in any civil prison or 
place of confinement. 

$ x * * * KK 

72. Subsistence of offender. : 

In case any such offender shall be con- 
veyed to any prison, not being a naval 
prison appointed by virtue of this Act, an’ 
allowance such as the Governor-General 
in Council shall from time to time direct. 
shall be made to the governor, keeper, or’ 
superintendent of the gaol or prison for 
the subsistence of such offender while he 
is detained therein, and such allowance: 
shall be paid by order of the Governor- 
General in Council, upon production by the 
said governor, keeper, or superintendent of 
a declaration, to be made vy him before 
a Magistrate, of the number of days durs 
ing which the offender has been so detained 
and subsisted in such gaol or prison. , 


' 73. Imprisonment of offender already 
under sentence for previous offence. : 

Whenever sentence shall be passed by 
a court-martial on an offender already 
under sentence either of detention, impri- 
sonment, or penal servitude, passed upon 
him under this Act for a former offence, the 
court may award sentence of detention, 
imprisonment, or penal servitude for the 
gffence for which he is under trial to com 
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mence at the expiration of the detention, 
imprisonment, or penal servitude to which 
he has been previously sentenced, although 
the aggregate of the terms of detention, 
imprisonment, or penal servitude may ex- 
ceed the term for which any of those punish- 
ments could be otherwise awarded : 

Provided that nothing in this section 
shall cause a person to undergo imprison- 
ment or detention for any period exceed- 
ing in the aggregate two consecutive years‘ 
and so much of any term of imprisonment 
or detention imposed on a person by a 
sentence in pursuance of this section as 
would prolong the total term of his punish- 
ment beyond that period shall be deemed 
to be remitted. 


Prisons, 


74. Term and place of imprisonment. 

(1) Every term of penal servitude, impri- 
sonment, or detention in pursuance of this 
Act shall be reckoned as commencing on 
the day on which the sentence was award- 
ed, and the place of imprisonment ‘or 
detention, whether the imprisonment or 
detention wasawarded as an original or as 
a commuted punishment, shall be such 
place as may be appointed by the ‘court or 
the commandiog officer awarding the 
punishment, or which may from time to 
time be appointed by the Governor-General 
in Council, and may, in the case of impri- 
sonment, be one of the naval prisons ap- 
pointed under this Act, or naval deten- 
tion quarters, or auy common gaol, houss 
of correction, or military prison or deten- 
tion barrack, and may in the case of 
detention be any naval detention quarters 
ora military detention barrack within His 
Majesty’s dominions. i , 

(2) Where, by reason of a ship being at 
sea or off a place at which there is no pro- 
per prison, or naval detention quarters, a 
sentence of imprisonment, or detention, as 
the case may be, cannot be duly executed, 
then, subject as hereinafter mentioned, an 
offender under sentences of imprisonment 
or detention, asthe case may be, may be 
sent with all reasonable speed to some 
place at which there is a propar prison 
or naval detention quarters, or in the case 
of an offender under sentences of detention, 
to some place at which there are naval 
detention quarters, in which the sentence 
can be duly executed, and on arrival there 
the offender shall undergo his sentence, in 
like manner asif the date of such arrival 
were the day on which the sentencs was 
awarded, and that notwithstanding that 
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in the mêanwhile he has returned to 
his duty or become entitled to his dis- 
charge; and the term of imprisonment 
or detention, as the case may be, shall be 
reckoned accordingly, subject however to 
the deduction of any time during which 


he has been kept in confinement in respect - 


of the said sentence. 


(3) Where in pursuance of this Act a 
person is sentenced to imprisonment or 
detention, the order of the Governor- 
General in Council or of the Officer Oom- 
manding the Indian Navy, or of the officer 
ordering the court-martial by which such 
person was sentenced, or if he was sentenc- 
ed by the commanding officer of a ship, the 
order of such commanding officer, shall be. 
a sufficient warrant for the sending of such 
person to the place of’ imprisonment or 
detention, there to undergo his senence 
according to law, and until he reaches 
such place of imprisonment or detention 
for detaining him in naval custody, or in 
the case of a person sentenced to imprison- 
ment in any Civil prison of place of confine- 
ment. 


74-A, Power to suspend sentences. 

Where a person has been sentenced to 
penal servitude or imprisonment or deten- 
tion the Governor-General in Council or 
officer who by virtue of sub-section (3) of 
section seventy four of this Act has power 
to issue an order of committal (hereinaiter 
in this section referred to as “ the committ- 
ing authority”) may in lieu of issuing 
such an order, order that the sentence be 
suspended until an order of committal is 
issued, and in such case— 

(a) Notwithstanding anything in this 
Act, the term of the sentence shall 
not be reckoned as commencing 
until an order of committal is issu- 
ed; 

(b) The case may at any time, and shall 
at intervals of not more than three 
months, . he re-considered by the 
Governor-General in Council or 
committing authority, or an officer 
holding such command as the 
Governor-General in Council may 
by regula‘ion prescribe, and if on 
any such re-consideration it appears 
to the Governor-General in Oouncil 
or committing auibority or officer 
that the conduct of the offender 
since his conviction has been such 


as to justify a remission of the ` 


sentence the Governor-General in 
‘Council or committing authority. 


2 
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or officer shall remit the whole or . 


Lany part of it; 
(c) Subject to regulations made by the 
i Governor-General in Council, the. 
. Governor-General in Council or 
committing authority, or-an officer 
` holding such command as the 
Governor-General in Council may 
by regulation prescribe, may- at 
any time whilst the sentence is 
“suspended ‘issue an order of com- 
mittal and thereupon the, sentence 
I. shall cease to be suspended ; 
~ (d) Where a person subject to this Act; 
. Whilst a sentence on him is so 
suspended, is sentenced. to penal 
servitude or imprisonment or 
detention for any other offence 
then, if he'is at any time ‘com- 
. mitted either under the suspended 
~ . sentence or under any such subsequ- 
“ent sentence, and whether or not 
any such subsequent sentence has 
also been suspended, the com- 
mitting authority may direct that 
the two sentences shall run either 
concurrently or consecutively, so, 
. however,.a8 not to cause a person 
to undergo imprisonment or deten- 
‘tion for a period exceeding the 
aggregate of two consecutive years, 
and where the sentence for such 
‘Other offence is a sentence of 
penal servitude, then, whether or 
- aot that sentence is suspended; 
any previous sentence of imprison- 
ment or detention which has been 
suspended shal] be avoided. 


When a person has been sentenced to 
penal seivitude or imprisonment or deten- 
tion and an order of committal has been 
issued, the Governor-General in Council or 
the committing authority, or an cfficer 
holding such command as the Governor- 
General in Council may by regulation 
prescribe, may order the sentence to be 
suspended, and in such case the person 
whose sentence is suspended shall be dis- 
charged and the currency of the sentence 
shall be suspended until he is again com- 
mitted under the same sentence, and the 
foregoing paragraphs (b), (c) and (d) of this 
section shall apply in like manner as in 
the case where a sentence has been sus- 
pended before an order of committal has 
been issued. 


Where a sentence’ is suspended, under 
this section, whether before or after com- 
mittal, the Governor-General in Council 
e 
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or, subject to any regulation or direction. 
which may be issued by the Governor- 
General in Council, the committing auth- 
ority or officer by whom the sentence is 
suspended may, notwithstanding anything 
in section fifty-three of this Act, direct 
that any penalty which isinvolved by the 
punishment.of penal servitude or imprison- 
ment or detention either shall be or shall 
not be remitted or suspended, 


75. Place of imprisonment may be 
changed, etc. l 

- Whenever it is deemed expedient it shall 
be lawful for the Governor-General in 
Council), the Officer Commanding the 
Indian Navy, or senior naval officer pre- 
sent by any order in writing ' frem time’ to 
time to change the. place of confinement of 
any offender imprisoned orsentenced to be 
imprisoned or detainéd in pursuance of 
this Actor of any offender undergoing or 
sentenced to undergo detention, and the 
gaoler or other person having the custody 
of such offender shall immediately. on the 
receipt of such order remove such offender 
to the gaol, prison, or house of correction, 
or, in the case of an offender undergoing 
or Sentenced to undergo detention, to the 
naval detention quarters mentioned in the 
said order, or shall deliver him over to 
naval custody for the purpose of the offender 
being removed to such prison or naval 
detention quarters; and every gaoler or 
keeper of such last-mentioned prison, gaol, 
or house of correction or naval deten- 
tion quarters shall, upon being furnished 
with a copy of such, order ‘of removal, 
attested by a Secretary to the Govern- 
ment of India for the time being, 
receive into his custody and shall confine 
pursuant tosuch sentence or order every 
such offender, 


76. Expenses of removal or subsistence 
of prisoners. 

The gaoler or other perscn removing any 
offenaer in pursuance of such order shall 
ke allowed for the charges of such removal 
a sum not exceeding twelve annas a mile, 
and when any offender is not confined in 
@ naval prison or naval detention quarters 
the gavler or other person in whose custody 
any such offender may ke shall receive 
such an allowance as the Governor-General 
in Council shall frcm time to time direct 
for every day that such offender isin hig 
custody, to be applied towards his subsis- 
tence and such sum shall be paid to the 
said gaoler cr other person under: the 
authority of the Governor-General in Couns 
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cil, upon the application in writing made 
to the Governor-General in Council by the 
District Magistrate or Presidency Magis- 
trale within whose jurisdiction such gaol, 
prison, or house of correction shall be 
situate, with a copy of the sentence or order 
under which the oifender is confined. 

* ok % š # 4 * 

78. Proviso for discharge or removal of 
prisoners. 

Whenever any offender is undergoing 
imprisonment or detention in pursuance of 
this Act, it shall be lawful for the Governor- 
General in Council or where an offender 
is undergoing imprisonment or detention 
by order of his commanding officer, for 
such commanding officer or the Governor- 
General in Council to give an order in 
writing directing that the offender be 
discharged; and it shall also be lawful for 
the Governor-General in Council, and any 
officer commanding any cf His Majesty’s 
ships, by order in writing, to direct that 
any such offender be delivered over to 
naval custody for the purpose of being 
brought before a court-martial, either as 
a witness, or for trial or otherwise, and 
such offender shall accordingly. on the 
production of any such order, be discharg- 
ed, or be delivered over to such custody. 


79. Proviso as to time of detention in 
naval custody. 

The time during which any offender 
under sentence of imprisonment or deten- 
tion is detained in naval custody shall be 
reckoned as imprisonment or detention 
under his sentence for whatever purpose he 
iss) detained; and the governor, gaoler, 
keeper, or superintendent who shall deliver 
over any such offender shall again receive 
him from naval custody, so thathe may 
undergo the remainder of his punishment. 


- 80. In case of insanity prison2rs to be 
removed to some lunatic asylum. - 

If any person imprisoned or undergoing 
detention by virtue of this Act shall become 
insane, and a certificate to that efect shall 
be given by two physicians or surgeons, 
the Governor-General in Council shall, by 
warrant, direct the removal of such person 
to such lunatic asylum or other proper 
receptacle for insane persons in British 
India as he may judge proper for the 
unexpired term of his -imprisonment or 
detention; and if any such person 
shall in the same manner be certified to 
be again of sound mind, the -Governor- 
General in Council may issue a warrant 


for his Being aeoea to such prison or. 


place of confinement orin the case of a 
person sentenced to-detention, such naval 
detention quarters as may be deemed 
expedient, to undergo the remainder of his 
punishment, and every gaoler or keeper of 
any prison, gaol, or house of correction 
shall receive him accordingly. This section 
shall not apply to persons imprisoned in 
England. 


81. The Governor-General in Council 
may set apart buildings and ships as naval 
prisons. ; 

(1) The Governor-General in Council may 
set apart any buildings or vessels, or any 
parts thereof, as naval prisons or naval 
detention quarters, and any buildings or 
vessels, or parts of buildings or vessels, 89 
set apart as naval prisons or naval deten- 
tion quarters, as the case may be, shall 
be deemed to be naval prisons or naval 
detention quarters respectively within th 
meaning of this Act. - 

(2) The Governor-General in Council 
shall have the game power and authority 
in respect to naval prisons and naval 
detention quarters respectively as one of 
His Majesty's Principal Secretaries of 
State has in relation to military prisons 
and detention barracks respectively under 
section one hundred and thirty-three of the. 
Army Act, 1881, and that section shall 
apply asif it were herein re-enacted with 
the substitution of“ the Governor-General 
in Council” for “a Secretary of State,” 
and of “naval” for ‘ military,” and of 
“ naval detention quarters" for“ detention 
barrack," and rules and regulations may 
be made accordingly by the Governor 
General in Council. . 


82. Penalties on aiding escape or attempt 


to escape of prisoners and on breach of 


prison regulations. ; 

If any person shall convey or cause to be 
conveyed into any such naval prison or any 
such naval detention quarters any arms, 
tools, or instruments, or any mask or other 
disguise to facilitate the escape of any pria-. 
oner or person undergoing detention or by 
any means whatever shall aid any prisoner 
or person undergoing detention to escape 
or in an attempt to escape from such prison 
or naval detention quarters, whether an 
escape be actually made or not, such 
persun shall be punished with imprison- 
ment, which may be either rigorous or 
simple, for any term not exceeding , 
two years, or suffer penal servitude for- 
any term not exceeding fourteen years ; 
and if any person shall bring or attempt, 
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to bring into such prison or naval deten- 
tion quarters, in contravention of the rules, 
any spirituous or fermented liquor, he 
shall for every such offence be liable to a 
penalty not exceeding two hundred rupees 
and not less than one hundred rupees: and 
if any person shall bring into. such prison 
or naval detention quarters or to or for 
any prisoner or person undergoing deten- 
tion, without the knowledge of the officer 
having charge or command thereof, any 
money, clothing, provisions, tobacco, let- 
ters, papers, or other articles not allowed 
by the rules of the prison or naval detention 
quarters, to be in the possession of a pris- 
orer or person undergoing detention, or 
shall throw into the said prison or naval 
detention quarters, any such articles, or 
by desire of any prisoner or person under- 
going detention, without the sanction of 
the said officer, shall carry out of the prison 
or naval detention quarlers any of the 
articles aforesaid, he shall for every such 
offence be liable to a penalty not exceeding 
fifty rupees; and if any person shall 
interrupt any officer of such prison or 


naval detention quarters in the execution. 


of his duty, or shall aid or excite any 
person to assault, resist, or interrupt any 
such officer, he ehall] for every such offence 
re liable to a penalty not exceeding fifty 
rupees, or if the offender be a prisoner or 
pereon undergoing detention, he shall be 
punished with imprisoment, which may be 
either rigorous or simple, for any time not 
exceeding six calendar months, in addi- 
tion toso much of the time for which he 
was originally sentenced as may be then 
unexpired, and every such penalty shall 
be applied as the Governor-General in 
Council shall direct, any law, statute, 
charter, or custom to the contrary notwith- 
standing. 

83. Penalty as regards gaolers, ete. 

Every governor, gaoler, and keeper of 
any prison, gaol, or house of correction or 
of any naval detention quarters, and every 
officer having the charge or command of 
any place, ship, or vessel for imprisonment, 
who shall, without lawful excuse, refuse or 
neglect to receive or confine, remove, dis- 
charge, or deliver up any offender against 
the provisions of this Act, or any of them, 
shall incur for every such refusal or neglect 
a penalty not exceeding one thousand 
rupees and every such penalty shall be 
applied as the Governor-General in Council 
shall direct, any law, statute, charter, or 
custom to the contrary notwithstanding, 

R : 
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PART VI. 


SOPPLEMENTAL Provisions. 


84. Short title. 

This Act may be cited for all purposes 
as the Naval Discipline Act. 

85. Extent and repeal. 

Except as otherwise provided, this Act 
shall be in‘ force within the United King- 
dom ; and as regards the United Kingdom 
the enactments described in the schedule 
to this Act shall be repealed from and after 
one calendar month from the passing here- 
of; and as regards elsewhere this Act shall 
be in force, and the said enactments shall 
be repealed, from and after six calendar 
months from the passing hereof. 


86. Definition of terms. 

In the construction of this Act, unless 
there be something in the context or sub- 
ject matter repugnant to or inconsistent 
with such construction, 

“Admiralty,” or “the Lords of the Ad- 
miralty,” shall mean tke Lod High 
Admiral for the time being of the United 
Kingdom of Great Britain and Ireland, 
and when there shall be no such Lord 
High Admiral in office, any two or more 
of the Commissioners for executing the 
office of Lord High Admiral of the United 
Kingdom; 

“Officer” shall mean an officer belonging 
to one of His Majesty’s ships, and shall 
include a subordinate and a warrant offi- 
cer, other than a warrant officer, Class II, 
of the Royal Marines, and shall include 
also a person holding any such position in 
the Indian Naval Volunteer Reserve during 
and in respect of the time when he is sery- 
ing in the Indian Navy, but shall not 
extend to petty and non-commissioned offi- 
cers; 

When the words “superior officer” are 
used in this Act they shall be held to 
include all officers, warrant officers, petty 
and non-commissioned officers. 


87. Person subject to this Act. i 

Every person in or belonging to His 
Majesty's Navy, and borne on the books 
of any one of His Majesty’s ships in com- 
Missioa and every member of the Indian 
Naval Volunteer Reserve during and in 
respect of the time when he is serving in 
the Indian Navy, whether for training or 
exercise or having been called up for any 
duty or service for which as a member of 
such Reserve he is liable, shall be subject 
to this Act; ‘and all other persons hereby 
or by any other Act made J thereto 
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shall be triable and punishable under the 
provisions of this Act. 


83. Land and air’forces embarked as 
passengers. 

His Majesty's land and air forces, when 
embarked on board any of His Majesty's 
ships, shall be subject to the provisions of 
this Act to such extent and under such 
regulations as His Majesty, His heirs and 
successors, by any Order or Orders in 
Council shall at any time or times direct. 


89. Other persons embarked as passengers. 

All other persons ordered to be received 
or being passengers on board any of His 
Majesty's ships shall be deemed to be 
persons subject to this Act, under such 
regulations as the Governor-General in 
Council may from time to time direct. 


90. Provisions respecting discipline in 
ships in His Majesty's service in war. 

With respect to vessels in His Majesty's 
service in time of war, whether belonging 
to His Majesty or not, which are not wholly 


manned by naval ratings, but being either. 


armed crunder the command of an offi- 
cer in His Majesty's naval service, the fol- 
lowing provisions shall take effect if in any 
case the Governor-General in Council 
thinks fit so 10 direct, and where such 
direction is given ihe same shall be 
specified inthe ship's articles: 


(1) Every person borne on the books of 
any such vessel shall be subject to 
this Act: 

(2) Any offence committed by any such 
person shall be tried and punish- 
ed as the like offence might be 
tried and punished if committed by 
any person in or belonging to His 
Majesty's Navy and borne on tha 
books of any of His Majesty's ships 
in commission: 

(3) Every such offender who is to be 
tried by court-martial shall be 
Placed under all necessary res- 
traint until he can be tried by 
court-martial : 

(4) On application made to the Gover- 
nor-General in Council, or to the 
Officer Commanding the Indian 
Navy or senior officer of any of 
His Majesty's ships or vessels of 
war abroad authorised to assem- 

‘ble and hold court-martial, the 
Governor-General ia Council, 
Officer Commanding the Indian 
Navy, or senior officer (as the case 
may be) shall assemble and hold 


& court-martial for the trial of the 
offender : 2 

(5) The officer commanding every such 
vessel shall have the same power 
in respect of all other persons borne 
on the books thereof, or for the 
time being on board the same, 
as the officer commanding one of 
His Majesty's ships has for the 
‘time being in respect of the officers 
and crew thereof or other persons 
on board the same: Provided that 
in the absence of the officer com- 
manding such vessel, the cfficer 
commanding the ship or vessel or 
station in which such person may 
for the time being be held in cus- 
tody shall have such power as afore- 
said ; 

(6) The officer commanding the Indian 
Navy and senior naval officer in 
His Majesty’s cervice shall have 
the same powers over the officers 
and crew of every such vessel as 
they have for the time being over 
the offices and crew of any of 
His Majesty's ships, 


90-A. Relations between military, naval 
and air forces acting together. 

(1) Where an officer or non commissioned 
officer, not below the rank of sergeant, is 
a member of a body of His Majesty's 
military forces acting with, or is attach- 
ed to, any body of His Majesty’s naval 
forces under such conditions as may be 
prescribed by regulations made by the 
Admirally and Army Council, then, for 
the purposes of command and discipline 
and for the purposes of the provisions of 
this Act relating to superior officers, he 
shall, in relation to such body of His Maj- 
esty’s naval forces as aforesaid, be treated 
and may exercise all such powers (other 
than powers of punishment), as if he were 
a naval officer or petty officer, as the cage 
may be. 


(1A) Where an officer or non-commission- 
ed officer, not below the rank of Sergeant, is 
amember of a body of His Majesty’s air 
force acting with any bcdy of His Majes- 
ty’s naval forces under such conditions ag 
may be prescribed by regvlations made 
by the Admiralty and Air Council, and 
such officer or non-commisioned officer ig 
not borne on the books of any of His Maj- 
esty’s ships in commission, then, for the 
purposes of command and discipline and 
for the purposes of the provisions of this 
Act relating to superior officers, he shall, 
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in relation to such body of His Majesty’s 
naval forces as aforesaid, be treated, and 
may exercise all such powers (other than 
powers of punishment), as if he were a 
naval officer or petty officer, as the case may 
be. 

(2) Where any naval officer or seaman is 
a member of a body of His Majesty's 
naval forces acting with or is attached to 
any body of His Majesty's military forces 
under such conditions as may be prescrib- 
ed by regulations made by the Admiralty 
and Army Council, then, for the purposes 
of command and discipline and for the 
purposes of the provisions of this Act 
relating to superior officers, the officers and 
non-commissioned officers, not below the 
yank of sergeant, of such military body 
shall, in relation to him, be treated, and 
may exercise all such powers (other than 
powers of punishment), as if they were naval 
officers and petty officers. 


(2 4) Where any naval officer or seaman 
is a member of a body of His Majesty's 
naval forces acting with any body of His 
Majesty’s air force under such conditions 
as may be prescribed by regulations made 


by the Admiralty and Air Council, then, . 


for the purposes of command and discipline 
and for the purposes of the provisions of 
this Act relating to superior officers, the 
officers and non-commissioned officers, not 
below the rank of sergeant, of such body 
‘of the air force shall, in relation to him, he 
treated; and may exercise all such powers 
(other than powers of punishment), as if they 
were naval officers and petty officers. 

(3) The relative rank of naval and 
military and air force officers, petty 
officers, and non-commissioned officers shall, 
for the purposes of this section, be such 
as is provided by the King’s Regulations 
and Admiralty Instructions for the time 
being in force. 


. 90-B. Provisions respecting naval officers 
and seamen in ships of self-governing Domi- 
nions. 

(1) Any person in or belonging to His 
Majesty's Navy and any officer or man 
óf the Royal Marines who, by order 
of. the Admiralty or of the Comm- 
ander-in-Chief or the Senior Naval Off- 
cer present on a foreign station, is 
serving in a ship of or belonging to the 
naval forces of a self-governing Dominion 
or of India (provided such ship is not at the 
time placed at the disposal of the Admiral- 
ty), or ina naval establishment of a-self- 
governing Dominion or of India or who is 
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on board such ship or in such establish- 
ment as aforesaid awaiting passage or 
conveyance to any destination shall, for 
all purposes of command and discipline, 
he subject to the laws and customs for 
the time being applicable to the ships 
and naval forces of such self-governing 
Dominion or of India. ` 

(2) For the purposes ofthis section, the 
expression “ self-governing Dominion” 
includes the Dominion of Canada, the Com- 
monwealth of Australia, the Dominion of 
New Zealand, the Union of South Africa 
and Newfoundland. 


90-C. Persons serving in a ship of the 

Royal or Dominion Navy to be subject to 
the laws and customs thereof. 
. (1) Any person in or belonging to the 
Indian Navy, who, by order of the Gover- 
nor-General in Council, is serving in a 
ship belonging to His Majesty’s Navy or 
to the naval forces of a self-governing Dom- 
inion or in a naval establishment of His 
Majesty's Navy or a self-governing Dom- 
inion, or who is on board any such ship 
or in any such establishment awaiting pas- 
sage or conveyance to any destination shall, 
for all purposes of command and discipline, 
be subject to the laws and customs for the 
time being applicable to the Royal Navy 
or the ships and naval forces of the self- 
governing Dominion, as the case may be. 

(2) For the purposes of this section, the 
expression “self-governing Dominion” 
includes the Dominion of Canada, the 
Commonwealth of Australia, the Dominion 
of New Zealand, the Union of South Africa 
and Newfoundland. ~ 


91. Crews or ship; lost or destroyed. 

When any one of His Majesty’s ships 
shall be wrecked or lost or destroyed, or 
taken by the enemy, such ship shall, for 
the purposes of this Act, bə deemed to 
remain in commission until her crew shall 
be regularly removed into some other of 
His Majesty’s ships of war, or until a court- 
martial shall have been held, pursuant to 
the custom of the navy in such cases, to 
inquire into the cause of the wreck, loss, 
destruction, or capture of the sai ship. 

92. All the officers and crew of lost ship 
may. be tried by one court ; 

When no specilic charge shall be made 
against any officer or seaman or oher 
person in the fleet for or in respect or in 
consequence of such wreck, loss, destruc- 
tion, or capture, it shall be lawful to try 
all the officers and crew, or all the surviv- 
ing officers and crew of a pues ship, 


1984 
together, beforé one and the same court, 
and to call upon all or any of them when 
upon their trial to give evidence on oath 
or affirmation before the court touching 
any of the matters then under inquiry, but 
no officer or seaman or other person shall 
be obliged to give any evidence which may 
tend to criminate himself. 


93. Or by separate court. 

When deemed necessary by the Gover- 
nor-General in Council or any officer 
authorised to order courts-martial, separate 
courts-martial shall be held for the trial 
of some one or more of such officers and 
crew for or in respect or in consequence of 
the wreck, loss, destruction, or capture of 
any such ship. 

94. For subsequent 
court, 

For any offence or offences committed by 
any officer or seaman, or officers and sea- 
men, after the wreck, loss, destruction, or 
capture of any such ship, a separate court- 
martial shall be held for the trial of such 
offender or offenders. 

95. Pay of crews of ships lost or taken. 

When any ship of His Majesty shall be 
wrecked, lost, or otherwise destroyed, or 
taken by the enemy, if it shell appear by 
the sentence of a court-martial that the crew 
of such ship did, in the case of a ehip 
wrecked or lost, do their utmost to save 
her or get her off, and in the case of a 
ship taken by the enemy did their utmost 
to defend themselves, and that they have, 
since.the wreck, destruction, loss, or capture 
of such ship, behaved themselves well, and 
been obedient to their officers, then all the 
pay of such crews, or of such portions of 
such crews as have behaved themselves 
well and been obedient to their officers, 
shall be continued until the time of their 
being discharged or removed into other 
ships of His Majesty, or dying. 


. 96. When ship of senior officer is lost he 
may dispose of officers and crew of lost ship. 

If the ship of any officer ordered to com- 
mand any two or more of His Majesty's 
ships shall be wrecked, lost, or otherwise 
destroyed, such officer shall continue in the 
command of any ship or ships which at 
the time of his ship being wrecked, lost, 
or destroyed was or were under his com- 
mand, and it shall be lawful for such 
officer to order the surviving officers and 
crew of.the wrecked, lost, or destroyed ship 
to join any other ship under his, command, 
or to distribute them among the other ships 


offence, separate 


under his command, if more than one, and - 
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such officer shall, until he meets with some 
other offñcer'senior to himself, have the same 
power and authority in all respects as if 
his ship had not been wrecked, lost, or 
destroyed. 


97. Restriction on arrest of seamen, ete., 
for debt. 

It shall not be lawful for any person to 
arrest any petty officer or seaman, non- 
commissioned officer of marines or marine, 
belonging to any ship of Bis Majesty, by 
any warrant, process, or writ issued in any 
part of His Majesty's dominions for any 
debt, unless the debt was contracted at a 
time when the debtor did not belong to 
His Majesty's service, nor unless before the 
issuing of the warrant, process, or writ, 
the plaintiff in the suit or some person on 
his behalf has made an affidavit in the 
court out of which it is issued, that the 
debt justly due tothe plaintiff (over and 
above all costs) was contracted at atime 
when the debtor did not belong to His. 
Majesty’s service, nor unless a memoran- 


dum of such affidavit is marked on the back, 


of the warrant, process, or writ, 


98. Discharge from arrest. 

If any petty officer or seaman, non-com-: 
missioned officer of marines or marine, is 
arrested in contravention of the provisions 
of the last foregoing section, the court out 
of which the warrant, process, or writ issues, 
or any judge thereof, may, on complaint: 
by the party arrested, or by his superior’ 
officer, investigate the case on oath or other- 
wise, and if satisfied thatthe arrest was. 
made in contravention of the provisions of’ 
the last foregoing section, may make an 
order for the immediate discharge of -the. 
party arrested, without fee, and may award 
to the complainant the costs of his com- 
plaint, to be taxed by the proper officer, 
for the recovery whereof he shall have the’ 
like remedy as the plaintiff in the suit 
would have on judgment being given in 
his favour, with costs, 


98-A. Liability of seamen, ete., for main: 
tenance of wives and children. 


(I) A person subjectto this Act shall be’ 
liable to contribute to the maintenance of’ 
his wife and of his children, legitimate or' 
illegitimate, to the same extent as if he were 
not so subject; but execution in respect’ 
of any such liability or of any decree or 
order in respect of such maintenance shall: 
not issue against his person, pay, arms, 
ammunition, equipments, - instruments,’ or; 
clothing. = =. : ês 
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(2) Where— 

(a) it appears to the satisfaction of the 
Governor-General in Council or 
any person deputed by him for 
the purpose that a person subject 
to this Act has deeerted or left 
in destitute circumstances, without 
reasonable cause, his wife or any 
of his legitimate children under 
fourteen years of age; or 

(b) any decree or order is made under 
apy law for payment by aman 
who is or subsequently becomes su b- 
ject tothis Act either of the cost of 
the maintenance of his wife or child, 
or of the cost of any relief given 
to his wife or child by way of 
loan, and a copy of such decreeor 
order is sent to the Governor- 
General in Council orany person 
deputed by him for the purpose; 

the Governor-General in Council or the 
person so deputed may direct to be 
deducted from the pay of the person so 
subject to this Act, and to he appropriated 
towards the maintenance of his wife or 
children, or in liquidation of the sum 
adjudged to be paid by such decree or 
order, as the casemay be, in such manner 
as the Governor-General in Council or 
the person so deputed may think fit, a 
portion of such pay, at his discretion, but 
the amount deducted shall not exceed 
the amount fixed by the decree or order 
(if any}, and shall not be a higher rate 
than the rates fixed by rules made in 
this behalf by the Governor-General in 
Council: 


Provided that no such deductions from 
pay in liquidation of a sum adjudged to 
be paid by a decree or order as aforesaid 
shall be ordered unless the Governor- 
General in Council, or the person deputed 
by him is satisfied that the person against 
whom the decree or order was made 
has had a reasonable opportunity of ap- 
pearing himself; or has appeared by a 
duly authorised legal representative, ta 
defend the case before the court by which 
the decree or order was made, and a 
certificate, purporting to be a certificate 
of the commanding officer of the ship on 
which he was or is serving, or on the 
books of which he was or is borne, that 
the person has been prevented by the 
requirements of the service from attend- 
ing at a hearing of any such case shall 
be evidence of the fact unless the contrary 
is proved. 

. 
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Where any arrears have accumulated 
in respect of sums adjudged to be paid 
by any such decree or order as aforesaid 
whilst the. person against whom the decree 
or order was made was serving under this 
Act, whether or not deductions in respect 
thereof have. been made from his pay 
under this section, then after he has 
ceased so to serve an order of committal 
shall not be made in respect of those 
arrears unless the court is satisfied that 
he is able, or has, since he has ceased so 
to serve, been able to pay the arrears or 
any part thereof and has failed to do 
50. 

(3) Where a proceeding under any law 
is instituted against a person subject to 
this Act for the purpose of enforcing 
against him any such liability as above 
in this section mentioned, the process 
may be served onthe commanding officer 
of the ship on which he is serving or on 
the books of which such person is 
borne, or where, by reason of the ship 
being at sea or otherwise, it is impractica- 
ble to serve the process on such com- 
manding officer, the process may, after 
not less than three weeks’ notice to the 
Governor-General in Council, be served by 
being sent to a Secretary to the Govern- 
ment oí India for transmission to such. 
commanding officer, but such service shall 
not be valid unless there is left therewith 
in the hands of such commanding officer 
or Governor-General in Council such sum 
of money, if any (to be adjudged as 
costs incurred in obtaining the decree or 
order if made against the person on whom 
the process is issued), as may be fixed Dy 
the Governor-General in Council as being 
necessary to enable him to attend the 
hearing of the case and to return to his 
ship or quarters, and such sum may be 
expended by the commanding officer for 
that purpose, and no process whatever 
under any law in any proceeding in this 
section mentioned shall be valid against 
a person subject to this Act if served 
after such person is under orders for 
service on a foreign station. 

The production of a certificate of the 
receipt of the process purporting to be 
signed by such sommanding officer as 
aforesaid shall be evidence that the 
process has been duly served unless the 
contrary is proved. 

Where, by a decree or order sent to 
the Governor-General in Council or 
officer in accordance with sub-section (2) 
of this section, the person against whom’ 
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the decree or order is made is :adjudged 
to pay as costs incurred in obtaining the 
decree or order any sum so left with the 
process as aforesaid, the Governor-General 
in Council may cause a sum equal to the 
sum so left to be paid in liquidation of 
the sum so adjudged to be paid as costs, 
and the amount so paid by the Governor- 
General in Council shall be a public 
debt from the person against whom the 
decree or order was made, and, without 
prejudice to any other method of recovery, 
may be recovered by reduction from his 
pay, in addition to those mentioned in 
sub-section (2) of this section. 

(4) This section shall not apply to persons 
subject to this Act where such persons 
are officers. 

(5) In this section the expression “pay” 
includes all sums payable to a man in 
respect of his services other than allowances 
in lieu of lodgings, rations, provisions and 
clothing. 





PART VII. 
Savina CLAUSE. 
100. Nothing to take away prerogative 


of the Crown, or rights or powers of 
Admiralty. 
Nothing in this Act shill take away 


abridge, or control, further or otherwise 
than as expressly provided by this Act, 
any tight, power, or prerogative of His 
Majesty the King in right of His Crown, 
or in right of His Office of Admiralty or 
any right or power of the Admiralty. 

101. Act not to supersede authority of 
ordinary courts. 

Nothing in this Act contained shall be 
deemed or taken to supersede or affect 
the authority or power of any court or 
tribunal of ordinary civil or criminal 
jurisdiction, or any officer thereof, in His 
Majesty’s dominions, in respect of any 
offence mentioned in this Act which may 
be punishable or cognisable by the com- 
mon or statute law, or to prevent any 
person being proceeded against and 
punished in respect of any such offence 
otherwise than under this Act. 





PART VIII. 


PRINTING ULAUSE. 


102. Printing and construction of Naval 
Discipline Act. 

(1) Every enactment and word which is 
directed by any Act amending this Act to 
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be substituted for or added to any por- 
tion of this Act shall form part of this 
Act in the place ‘assigned it by the 
amending Act, and this Act and all Acts 


“which refer thereto shall, after the com- 


mencement of the amending Act, be 
construed as if that enactment or word 
had been originally enacted in this Act 
in the place so assigaed, and where itis 
substituted for another enactment or word, 
had been so enacted in lieu of that enact- 
ment or word, and as if this Act had 
been enacted with the omission’ of any 
enactment or word whichis directed by the 
amending Act to be repealed or omitted 
from this Act, and the expression “this Act” 
shall be construed accordingly. 

(2) A copy of this Act with every such 
enactment and word inserted in the 
place so assigned, and with the omission of 
any portion of this Act directed by any 
such amending Act as aforesaid to be 
repealed or omitted from this Act, shall 
be prepared and: certified by the Olerk 
of the Parliament and deposited with the 
rolls of Parliament, and His Majesty's 
printers shall print in accordance with the 
copy so certified all copies of this Act 
which are printed after the commencement 
of such amending Act. 

(3) Areferencein any enactment, Order 
in Council, or other document, to the 
Naval Discipline Act shall, unless the 
context otherwise requires, be construed 
as a reference to this Act as amended 
by any enactment for the time being in 
force. 


THE SCHEDULE. 


Enactments repealed. 


11 Geo 4& 1 | An Act to amend and | in part; 
Will, 4 c. 20, | consolidate the laws {namely :— 
in part. relating to the pay of 

the Royal navy. 
Section eighty. 
10 & 11 Vict. | An Act for the estab- 


c. 62,in part. | lishment of naval pri- 


gong, and for the pre- in part; 

vention of desertion (namely :— 
ig from Her Majesty's 

navy. 


Section eléven. 





27 & 23 Vict. | The Naval Discipline Act, 185%. 
119 
23 & 29 Vict, | The Naval Discipline Act Amendment 


c. LL, Act, 1865. 
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(See Section 4.) 
ENACTMENTs REPEALED. 























Extent 
Year.| No Short tile, of 
repeal, 
1887 | XIV The Indian Marine Act, | The whole. 
1887, : 
1888 | XVII | The Indian Marine Act | The whole 
(1887) Amendment Act, 
1888. 
1899 I | The Indian Marine Act | The whole. 
(1887) Amendment Act, 
1899, 
1921 X |The Indian Marine | The whole. 





(Amendment) Act, 
1921. 


1933 I |The Indian Marine | The whole. 
( A nanny) Act, 
1933. 








ACT NO. XXXV OF 1934. 
THE AMENDING ACT, 1934. g 
Received the assent of the Governor-General on the 


bih September, 1934, and published in the Gazette 
of India, Part 4, dated September 15, 1934. 


An Acttoamend certain enactments. 


W s5ERzAS, in consequence of the enactment 
of the Indian Navy (Discipline) Act, 1954, 
it is expedient that certain amendments 
should be made in the enactments specified 
in the Schedule; It is hereby enacted as 
follows : 


1. Short title and commencement. 

(1) This Act maybe called the Amend- 
ing Act, 1934. 

(2) It shall come into force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, 
appoint. 


2. Amendments. 
The enactments specified in the] Schedule 
are hereby amended to the extent and in 


the manner mentioned in the fourth column 
thereof, 


1521 0° 
THE SCHEDULE. 
(See Section 2.) e 38. a 
Year. IND. Short title Amerdments, 


1860 | XLV | TheIndian| (1) In section 5, after 
Penal Code.| the word “soldiers” 
the word “sailors” shall ' 
be inserted. ' 
(2) In the Explanation. 
to section 131, after the 
word “ fsoldier'" the 
word ‘ ‘sailor’ “, and ‘ 
after the _words and, 
figures “the Indian 
Army Act, 1911,” the 
words and figures “the 
Naval Discipline Act : 
or that Act.as modified. 
by the Indian Navy 
(Discipline) Act, 1934," 
shall be inserted. 
(3) Section 13€-A shall be 
omitted i 
(4) In section 139, after 
the words “the Naval 
-~ Discipline - Act” the 
words and figures “or 
that Act as modified by 
the Indian Navy (Dis- 
cipline) Act, 1934”, 
shall be inserted. ` 
(5) In clause (a) ‘of 
section 505, the words, 
“er in the Royal Indian 
Marine” shall be omit- 
ted. x 
The Indian | In section 1, after the 
Evidence | words “Army Act” the 
Act, 1872. | words and figures “the 
Naval Discipline Act 
or that Act as modified 
by the Indian Navy 
(Discipline) Act, 1134," 
shall be inserted. 
The Indian | In clause (b) of section 4, 
Oaths Act, after the word ‘mili: 
1873. tary the word “, naval”, 
and after the word 
“station” the words,“or 
ship’ shall be inserted 
The Sea z 


By eres Tn section 48,— 


Act, 1878. | (4) for the words “Indian 
Marine and Marine 
Survey” the words 
“Indian Navy” shall be 
substituted ; and 4 
(it) for the words 
“Marine or Survey”, 
in both places where 
they occur, the words 
“Indian Navy” shall 
f be substituted. 

1881 XI | The Muni- | (1) In the preamble, after 
cipal Taxa-| the word “military” the 

















1872 I 





1873 X 


1878 | VIII 








tion Act, | word “, naval” shall be 
1881. inserted. K 

(2) In clause (a), of. sec- 

tion 3,— a 


_ (4) after the words “ahd 



















XI 


No. | Short title. 





The Muni- 
cipal Taxa- 
tion Act, 
1881—contd, 








The Trans- 
fer of .Pro- 
perty Act, 
1882, g 

The Indian 


Railways 
Act, 1800. 


Fig 


IK: 


The Code 

' of Orimi- 
nal Proce- 
dure, 1898 
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Amendments, 





‘figures: “the Indian 
Army Act, 1911,” the 
u words ` and figures 
“the Naval Discipline 
Act or that Act as 
modified by the 
Indian Navy 
cipline) Act, 1934," 


shall be -inserted ; 
and ; 
(ii) after the ‘word 


“military” the word 
“, naval” shall be in- 
serted.,, 

(3) In section 6, after 
the word “military” 
the word “, naval” shall 
be inserted. 

In clause.(g) of section 6, 
after the word “mili- 
tary” the word “, naval’ 
shall be inserted: 

In section 79,— 


(i) after the word “sol- 
dier”,in both places 
where. it occurs; the 
“word “, sailor” shall 
be. inserted ; and 

(ii) after the word 
“military” the word 
“ naval” shall ‘be in- 
serted. 

(1) In sub-section (1), 
clause sizthly, of sec- 
tion 54, ‘the words “or 
of belonging to Her 

Majesty's Indian Marine 

Service and being ille- 

gally absent from that 

service” shall be omit- 
ted. 

(2) In section 128, for 
the words “or soldier 
in Her Majesty’ 8 Army” 

the words “soldier, 
sailor or airman in His 

Majesty's Army, Navy 

or Air Force” shall be 

substituted. 


(3) Inclause (g) of sec- 
tion 320, after the word 


“Army” the word 
“Navy” shall be in- 
serted. 


(4) In sub-section (1) -of 
section 526-A, after the 
words “Naval Discip- 
line Act” the brackets, 
words and figures, 
“(other than a person 
to whom that Act 
applies by virtue of the 
Indian Navy (Discip- 
line) Act, 1934)” shall 
be inserted. 

(5) In sub-section (1) of 
section 549,— 


(Dis- - 


Year. || No.| Short title. 








The Code of 
Oriminal 
Procedure 

1898—conid, 


1898 


1899 II | The Indian 
Stamp 


Act, 1899. 
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. Amendments. 





(a) after the words 
“Army Act”, where 
they first occur, the 
words and figures, 
“the Naval Discip- 
line Act and that Act 
as modified by the 
Indian Navy (discip- 
line) Act, 1934,” shall 
be inserted ; 

(b) after the word '“mi- 
litary”, where it first 


occurs, the word 
“naval” shall be 
inserted ; i 


(c) for the words and 
figures “under the 
Army Act, section 41, 
or under the Air 
Force Act, section 41, 


to be tried by a 
Court-martial” the 
words “to be tried 


either by a Court to 
which this Code ap- 
plies, or by a Court- 
martial” shall be 


<. 5 Substituted ; 


a) after the word 
“eorps’ the ‘word 
“ ship“ shall bein- 
serted ; and 

(e) after the word “mi- 
litary”, where it 
occurs for the last 
time, the word “, na- 
vak shall be insert- 


(6) E sub-section (2) of 
section 549, for the 
word “troops ' ‘the words 
“soldiers, sailors or 
airmen” shall be sub- 
stituted. 
In Article 53 a. Sche- 
dule I,— 


(i) in clause (d), after 
the word “non-com- 
missioned” the words 
“or petty”, after the 
word “soldiers” the 
word “, sailors”, and 
after the word, ‘‘mili- 
tary” the word “ , na- 
val" shall be insert- 
ed: 

(it) in clause (e), after 
the word “non-com- 
missioned”’ the words 
“or petty”, and after 
the word a “soldier” 
the word ` “;sailor™ 
shall be insertéd ; and 


oy ia in clause f), after, 
e word “non-com- 
missioned” the words 
“or petty”, and after 


en ee E a 
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Short title, 





jinaganan 


The Indian 
Stamp Act 
1899—coneld, 
The Code of 
Civil Pro- 
cedure, - 
1908, 




















Amendments. 








the word “soldier” 
the word “, sailors” 
shall be inserted 
(1) in sub-clause (c) of 
clause (17) of section 2, 
for the words “or 


naval” the words “na- ' 


val or air“ sball be 
substituted, and the 
words “including His 
Majesty's Indian Marine 
Service”, shall be omit- 
ted. 

(2)In clause (7) of Bub- 
section (1) of section 60, 
after the word “apply” 
the words and figures 
“or of persons other 
than commissioned 
officers to whom 


the Naval Discipline 


Act as modified by the 

Indian Navy (Discip- 

-line) Act,‘1934, applies” 
shall be added. 

(3) In Order V of the 
First Schedule,— 

(i) in rule 27, the words 
“or His Majesty's 
Indian Marine Ser- 
vice” shall be omit- 
ted ;and 

(zi) in rule 28, after the 
word “soldier” the 
word “sailor”, shall 
be inserted. 

(4) In Order XXVIII of 
the Firat Schedule,— 
(i) after the word “sol- 

dier”, wherever it 

occurs throughout the 

Order, the word 

“sailor” shall be 

inserted ; 

(iz) in the heading after 
the word “Military” 
the words “or Naval” 
shall be inserted ; 

(iii) in rule 1,— 

(a) in sub-rule (1), for 
the words “a milj- 
tary or air-force” 
the word “such” 
shall be substitut- 


ed; 

(b) in sub-rule (2), 
after the word “mi- 
litary” the word 
“naval” shall be 
inserted ; and 

(c)in the Exzplana- 
tion, after the word 
“corps”, the word 
“ship”, ‘shall be in- 








Year. 








1912 
Lunacy 
Act, 191 . 


1925 |XXX1X] The Indian 
Succession 
Act, 1925. 


1932 
Air Force 
Act, 1932, 





No, | Short title. | 








195210 





Amendments, 








IV | The Indian] (1) In section 12,— 


(Ù after the words 
“Army Act" the 
words and figures 
‘the Naval Discip- 
line Act or that Act 
as modified by the 
Indian Navy (Dis- 
cipline} Act, 1934", 
shall be inserted ; 
and 

(iz) after "the word 
“military” the word 
“, naval”, shall be in- 
serted, 

(2) In section 32, after 

the word “military”, 

wherever it.occurs, the 
word, “ naval” shall be 
inserted. 

Io the Explanation to 

section 10, after the 

word “military” the 
word “naval” shall be 
inserted. 


XIV | The Indian] (i) In clause (e) of sub- 


section (I) of section 2, 
after the word “mili- 
tary” the word ", nae 
val” shall be inserted. 
(2) Clause (19) of section 
6 shall be omitted. 

(3) In sub-clause (ii) of 
clause (2, of section 19, 
after the word “mili- 
tary", in both places 
where it occurs, the 
word “, naval” shall be 
inserted. 

(4) In section 57, after 
the words ‘the Army 
Act”, the words and 
figures “the Naval. 
Discipline Actor that 
Act as modified by the 
Indian Navy (Discipline! 
Act, 1934", shall be 
inserted. . 
(5) In sub-section (2) of 
section 89, after the 
words “air force” the 
word “, naval”, and 
after the word “corps”, 
the word “ship,” shall 
be inserted 

(6) In sub-section (2) of 
section 96, after the 
words “Army List” the 
words “Navy List,”, 
and after the word 
“corps,' the word 
ane, shall be insert- 
ed. 


J , serted.  - F 
a as renee eects e 
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CASES 
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, CRIMINAL APPEALS. - oe 

R. v. Thomas (1983), 24 Cr. App. R. 91, ante (for earlier discussions in our columns 
Vol. 81, page. 4; Vol. 


is an important decision re-affirming the 
principle that the court will not review the 
verdict of a jury on affidavits asserting 
. some irregularity in procedure connected 
with the rendering of that verdict. The 
allegation in the particular case was that 
two jurors at a trial in Wales, did not under- 
stand the English language sufficiently 
to enable them to follow the proceedings. 
The court refused to look at the affidavits. 
Mr. J. Jones Roberts forthe Crown put 
the law concisely, “Where jurors have 
taken the oath, sat through the trial” and 
listened-to the verdict, they cannot after- 
wards be heard to say anything which 
might nullify the verdict”. The Lord 
Chief Justice, in giving the judgment of 
the court spoke of “the mass of authority, 
on this point” (as to the mass of authority 
“see 30 “English and Empire Digest” 260, 
261). He considered it necessary to refer 
only totwo cases: Raphael v. Bank of 
England (1855), 17 C. B. 161; 139 E. R. 
1030, where it was said, “It does not lis 
in the mouth of-a juryman who hears’ what 
passes and says nothing to come after- 
wards and say‘that he understood and 
meant something altogether different,” and 
Hillis v. Deheer, [1922] 2 K. B. 118; 86 J.P. 
169; 38 T. L. R. 605, where ihe Court of 
Appeal laid it down that, “When a vir- 
dict is delivered in the sight and hearing 
of all the jury without protest their assent 
to it is conclusively inferred.” 
5. Tt is of interest, though not of importance 
ko the administration of law in this country 
to notethat the Privy Council in Ras 
Behari Lal and others v. The King-Emperor, 
144 Ind. Gas. 911; (1933), 50 T. L. R. 1, 
refused to follow the English cases, of which 
the one under discussion is the latest. 

R.v. McMahon (1933), 24 Cr. App. R. 95, 
was a case upon the calling of witnesses 
by the judge. We discussed it at page 148* 

*Page of Vol. KOVIlI, Justice of the Peace and 
Local Government Review.— [Ed 


29 2. 


on this “matter, sze 
86, pages 154, 527; and Vol. 92, page 420). 

R. v. Wilde (1933) 24 Cr. App. 98; 176 L. 
T. Jo. 110, once more laid down that a 
simultaneous trial of two indictmentsis a 
nullity. See too R. V. MacDonnell (1928), 
20 Or. App. R. 163. ; 

In R.v. Morris (1933), 24 Cr. App. R 
105, the appellant was charged’ with the 
fraudulent conversion of a general balance 
due to the prosecutors, “a course which 
cannot properly be taken.’ 

R. v. Hare (1933), 945. P. 49; 24 Cr. App. 
R. 108, held that a woman may be guilty 
ofan indecent assault upon a male or upon 
another female, ‘‘Whosoever” in sections 
59 and 62 of the Offences against the Person 
Act, 1861, includes a woman, “There can 
be no reason. for saying that a woman 
cannot be guilty of indecent assault upon 
another female.” ‘We can see no ground 
for saying there is any ambiguity.” “The 
point urged on behalf of the appellant has 
no substance.” 4 

The admissibility of evidence of false 
pretences made subsequently to those charg- 
ed was dealt within B. v. Boothby (1933), 24 
Cr. App. R. 112. It had been laid down in 
R. v. Rhodes, [1899] 1 Q. B. 77; 62 J. P, 114, 
that, in order to show that the business 
falsely pretended to be genuine was a 
sham one, evidence of subsequent conduct 
was admissible. The present case, while 
not overruling R. v. Rhodes, and not laying. 
down any general principle (rather a pity 
that the decision was not based on princi- 
ple) leaves it, in the words cited from 
Roscoe on Evidence,” llth edition, page 
94, “still doubtful whether pretences made 
subsequently to ihe one charged are ad- 
missible,” but approves the further obser- 
vation in “Roscoe” “but it seems, both on 
authority and on, principle, that they are 
not, on the ground that it ig possible that 
the guilty intention may , not have arisen 
till after the acts upon which the charge is" 


86 
founded.” The cases pro and contra are 
conveniently set forth in “Phipson on Evi- 
dence,”. 7th edition, Pages 175 et seq. R. v. 
Boothby is another case to add to the “in- 
admissible” column. But any tribunal 
ruling on the point will do well to exclude 
--the..evidence unless it can be brought with- 


, -in R. v. Rhodes. 


<. -A case on forced confession, R, v. Good- 
win (1933), the Times, 14th November, 
seems so far only’ to have been reported 
“in that newspaper. Evidence had been 
given at the trial of the appellant for arson, 
of an’ alleged confession by her, following 
on a statement bya police inspector, “We 
are’ police officers and we want to know.” 
Avory,J., giving the judgment of thé 
court said that, “in the circumstances of 
“the particular case, the’ statement of the 
inspectormust be regarded as amounting 
to a‘threat which rendered the alleged con- 
fession inadmissible in evidence.” . mea 
It must be emphasised that, for an allged 
Confession to be admissible in evidence; it 
has’ to-be shown affirmatively by the pro 
‘secution that it was made without promise 
‘or threat, see “‘Archbold’s Criminal Plead- 


ing,” 28th edition, page 400. This is sae 


‘point often overlooked.’ 

Therule was reiterated in R. v. Chad- 
wick (1934), 24 Cr: App. R. 138, where a 
conviction was quashed because the trial 
judge decided'the issue whether threats had 
‘or had not been used, by reference to the 
depositions taken at the police court. The 
judge ought to hear evidence and argu- 


ment on the issue whether threats have or — 


have not been used, and he ought to hear 
such evidence and argument in the absence 
of the jury. BP ot 2 
In R. v. Maughan (1934), 24 Cr. App. R. 
` 130, the court followed its previous decision 
in R.v. Forde, [1923] 2 K. B. 400; 87 J. P. 
46, that, on- a charge of indecent assault on 
a girlunder ‘sixteen, areasonable and bona 
fide belief that she was over sixteen is: 
not available. Š 
“It was hoped at the time the judgment” 
(R. v. Forde) “was delivered that the legis- 
lature would take notice ` of the apparent 
~ absurdity resulting from this state of 
legislation and that it would be amended. 
That course has not been taken and we 
can see no reason for adopting any different 
view inthis case from that” then adopted. 
The case of R. v. Mount, R.v. Metcalfe 
(1934), 24 Cr. App. R.135,is a delightful 
comment onthe attitude of those who for 
“many years-opposed' and man aged'to délay 
the institution of a court of criminal appeal, 
“ce . 


re. 
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. proper 
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The rulethat the wife of ii adcused person 
isneither a competent nor compellable 
Witness against him (we are aware of the 
exceptions to the rule) was forgotten, or 
perhap3 was unknownto the chairman of 


- Sessions who tried the case, an indictment 


for shopbreaking. 

We dealt with the remarkable case of 
Maxwell v. Director of Public Prosecutions 
(1934) 24 Cr. App. R. 152, at page 439, 
ante. An acquittal is not a slur on cha- 
racter. ; É 

It is rather a pity that in R.v. Waldman 
(1934), 24 Cr. App. R. 204, judicial doubts 
were expressed whether it would be im- 
to ask a defendant whetker he 
had previously been convicted and also 


previously acquitted especially as it was ` 


“not necessary for this court to 
consider what the decision of the House 
of Lords would have been in sucha case.” 
“Even assuming that questions as to the 
previous acquittal ought not to have been 
put” the courb was prepared to apply the 
proviso to section 4 ofthe Crimina! Appeal 
Act, 1907, that is to dismiss the appeal on 
the ground that though the point raised in 
the appeal might be decided in favour of 


. the appellant if they consider that no 
substantial miscarriage of justice has 
actually occurred.” “We are satisfied 


that in the present case the question about 
the previous acquittal 
turned the scale against the appellant by 
one penny weight,” 

R. v. Martin, Anselland Ross (1934), 24 
Cr. App. R. 177, on corroboration, was- 
discussed in our article at page 335, ante 

R.v. Liitleboy (1934), 24 Cr. App. R, 
shows how very careful the Court of Crimi- 
nal Appealis not to lay down general 
propositions. In R.v. Naylor[1983] I K. B. 
685, they did do so, but we were not 
allowed for long to enjoy the comfort’ of 
feeling that the words of the statutory 
formula; “You are not obliged to say 
anything unlessyou desire to do so,’ really 


mean what they say, without an implied... 


addition, “but you keep your mouth shut 74>" 


at your own risk.” The trouble’ began 
again with the non-disclosure of an alibi, 
see R. v. Parker, [1933]1 K. B. 850, and 
R. v. Littleboy, supra, says that “it may be 
proper for the judge to observe that the 


failure to disclose that defenceintime to _ 


afford an opportunity of its being tested is 
something to be borne in mind with refér- 
ericé to the value of the defence.” . 

The proper method to deal with non- 
disclosure of the defence of alibi is not to 


4 


could not have - 


_ 


-A 


ERN 


1934 


undermine a statutory direction, bub to 
legislate on the particular point, taking 
section 35 of the Summary Jurisdiction 
(Scotland) Act,-1908, as the model, 

In a later article we shall deal with the, 
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unfortunately, rather numerous cases of 
misdirection or want of direction with which 
the Court of Criminal Appeal has had to 
deal within the last twelve months:— Justice 
of the Peace. 





PROBLEMS OF LEGAL EDUCATION ~ 
THE SEARCH FOR A STANDARD 


The principal difficulty which arises in 
any discussion of legal education lies in 
the diversity of views as to the nature 
ofthe problem tobe dealt with. If every- 
one were unanimousas to what constituted 
the essentials of the prohlem, progress 


toward its solution would be comparatively | 


simple. The trouble is that there are a 
number of minor problems which appeal 
in different ways to different people, so 
‘that any discussion of legal education, 
even by members of the profession who 
have given the matter considerable thought 
is apt to break up in hopeless confusion. 
This isdue to the lack of a standard. 

Some of these minor problems are of 
sufficient importance to make them look 
deceptively like the major problem of 
finding an adequate standard, as for in- 
stance, the problem of limiting the numbers 
admitted tothe profession. This isa pro- 
-blem.which strikes the ordinary practicing 
lawyer with the greatest force. He sees 
about him a profession bordered with a 
vast fringe of practitioners who simply 
cannot make an adequate living, and who 
are prepared to give cut-throat competition 
‘of the worst kind. | < 

The section of the profession which is 
chiefly concerned with this aspect of the 
matter looks upon legal education as a 
potential barrier to fill the breach “caused 
by the raising of substantial educational 
barriers in a number of the other professions. 
In other words, he asks legal education 
to operate as an equivalent for disci- 
pline and organization. 
“The reason why this large section of the 
Bar prefers the adoption of educational 
barriers to trade union methods are 
probably various. They are possibly 
complicated by a reluctance to make frank 
“eonfession that the profession as a whole 
‘has shown rather a marked ineptitude for 
organization within its owa ranks. 

However this may be, it is unquestionably 
true that for this large section of the Bar, 
legal education ig not an end, but an 
instrument. It is not so mush a problem in 
itself, as a means to attack another pro 

NG 


blem, and this raising of one. problem fór 
the purpose of attacking another carries 
with it all of the inherent weaknesses :of 
its indirect method of approach. . > .- 

All of those who are opposed to the legal 


profession becoming a narrow monopoly ia 


the hands of a“class are therefore cool in 
their support, if not actually opposed to 


raising the standard of legal education, . 


They miss the point of the first real 
problem, which is the search for an adequate 
standard, because their attention is focussed 


‘pon the other problem which the issue . 


of increased standards has been Yaised to 
attack. A 


Another of the minor problems which in ‘x 
apt to. -be .y, 
magnified into an objectiveis the question . - 
The day when governing bodies, 
.looked upon their Law Schools asasource .. © 
of- substantial revenue is happily pretty . | 
well past; but when it comes to a ‘ques-_ 


the course of discussion is 


of cost. 


tion of imposing various standards of legal 
and pre-legal training, the question of cost 
both to the student and tha community 
becomes a question of major importance. | 


There is no question but that it costs far. . 
‘moré to educate a student than the student . - 
pays, and that it costs the student ~more ... 


to receive the additional advantages which 
the publicat large has so liberally provided 
for him. This problem of cost occupies a 
large and probably a much misconceived 
part in discussions of legal and .pre-legal 
education. eo AS 
The question of cost has usually been 
brought into the discussion to feed other 
pre-conceived ideas and prejudices. It 
never gets down to the solid ‘basis of 
distinguishing direct and indirect | costs, 
either to the student of to the taxpaying 


‘public. It never gats’ down to ths job of 
‘determining what factors. should ‘be taken 


into consideration in computing costs, and 
-there is no such thing as a’comparison of 


‘direct and indirect cosis, let alone a com- 


prison between direct, imlirest and social 
‘css. O f i 

We all discuss questions of cost and pet 
‘there is little, if any, reliable statistical 
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- the search for a standard is é 
"would cease tobe a problem.” Everything 


IN 


' Bar, and Professor R. J. A. David, 
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information on any branch of the subject. 

If discussions of the cost of legal and 
pre legal education were really intelligent 
and sincere, we would expect someone to get 
to work and obtain some reliable satistical 
information on the subject. The point 


really isthat the quantum of cost -is not a 


standard. It is something which has. to 
do with the question of attaining a standard 
“when, that standard. is established. 

_. A third problem which has proved itself 
‘to be a Will of the Wisp in discussions 
of legal education js the -question of prac- 
tical training, Practical training, of course, 
means experience, limited, or otherwise. If 
the only problems which a lawyer had 
‘to face were strictly legal problems, then 
„there would be no question but that a 
system of apprenticeship would be the ideal 
system, and legal education in so far as 
concerned. 


would resolve itself into the question of 


“ obtaining a good master. 


;’ The point. here is that at the present time 


“he lawyers’ work does. not consist in the 


‘untying of merely legal knots. Legal 
„knots have a way, as we all know, of being 
very closely’ associated with moral knots, 
-mental knots,economic knots and social knots. 


“Take. for example the case where a collec- 
“u tion agency sends a brightly 
' “truck with bold letters to the debtor's house, 
?-or the case where a man whose first mental 
to run away 
“from difficulties, instinctively 


coloured 


reaction has always been 
runs away 
‘from his first motor accident, whether he 
was. really to blame or not. 


THE DOOTRINE OF UNJUSTIFIED ENRICHMENT 


this title in the current 
volume of the Cambridge Law Journal, 
Mr. H.C. Gutteridge, K.C., of the English 
| of the 
University of Grenoble, pursue an instructive 


enquiry asto how far the principles of natural 
justice are applied in French and English 
law to raise an obligation on the part of 
one who has been enriched at the expense 
of another to make restitution or compensa- 
tion. Professor David points out that the 
Code Napoleon followed the Roman law in 
‘eréating an obilgation only in certain speci- 
fied cases of the kind, and this 


ied cases of t express 
: limitation in the written law gave rise 
to the problem . whether -the doctrine 

- expounded by Pothier, namely, that the 


“principle of quite’ (a term more nearly 
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Practical training, therefore, when con- 
fined to legal training, or substantially so 
by a system ‘of apprenticeship is not a 
standard. It again is something which 


-merely.has to do with attaining the standard 
‘once it is established. 


What is really needed firat of all in 
dealing with legal and pre-legal education 
is to seek out and isolate the main 
essentials of what in the last analysis 
must constitute an adequte legal educa- 
tion putting the minor problems in their 
proper place and giving them their due 
weight after the standard has been found 
and established. What then can we adopt 
as a fair stundard of an adequate legal 
and pre-legal education which we can use 
as a starting point for discussion? 


Surely every lawyer when admitted to 
practice should at least be equipped with 
three things: firstly, a sufficient training in 
critical analysis to enable him to analyze 
the problems presented to him for solution, 
and to enable him to formulate a point 
of view which is based on some coherent 
line of reasoning; secondly, a sufficient 
knowledge of legal techinque to enable him 
to find and appreciate the relevant authori- 
ties for and against the chosen point of view 
whatever it may be; and thirdly, 
sufficient. forensic training to enable him 
to present his point of view and the reason- 
ing upon which it is based in the language 
of a.cultured gentleman, either to his 
client orto counsel or to the tribunal 
before which he is to appear.—The Canadian 
Bar Review. j 





equated in meaning to natural justice than 
our technical word ‘Equity’) should prevail 
over la subtilitedu droit, might not be 
invoked to create a remedy in other instances 
of unjustified enrichment. Professor David 
observes that down to the year 1892 the 
decided cases neither affirm nor negative 
the rule enunciated by Pothier but “are 
always suppositiously based on an -Article 
of the Code.” But since the year men- 
tioned he says that the French Courts 


have yielded to the influence of the text-- 


writers and— 

“have steadily declared that one may nat without 
justification derive an enrichment from the 
detriment of another. The Court of Cassation, 


“which deals only with points of law, will always 


reverse a decision which violates the principle of 
unjust enrichment. This rule, which is given 
6. 


. 4 oi 


di ` 


1934 


effect to by an action known as ‘de in rem verso’ is 
as much a part of modern French law as-any. of 
the Articles of the Code Oivil.” ` : 


Yet the reader is warned that there are 
many decisions to the effect that this action 
will nob lie where the enrichment proceeds 
from a contract, even where the contract is 
entered into with a third party. Further- 
more it must be understood that the action 
de in rem verso is not available where the 
law provides other remedies for correcting 
the detriment sustained. However it is 
clear from Professor David's essay that 
the courts have to a notable extent built 
the doctrine associated by the text-writers 
with the phrase enrichissement illegitime 
into French jurisprudence. So that in this fact 
we have another instance of the impossibility 
of confining the law tothe. limitations ofa 
Code. The stream of positive law resists 
canalizaticn. It is constantly being swollen 
by the waters of natural justice. 

In Mr. Gutteridge’s portion of the 
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monograph . under notice-we are led to see 
that English law is indisposed to recognize 
“any general obligation to restore a profit 
which is in the nature of an unjustified 


N enrichment.” That is due to the intractability 


òf the procedural side of the common law 
andNits theory of enforceable obligations. 
Lord Mansfield did his best in Moses v, 
Macferlan (1760, 2 Burr. 1005) to rest the 
action for‘money.had and received on the 
principles of ‘natural justice, but his view 
has not prevailed although its'influence may 
be traced in some`of thë” subsequent cases. 

“Tt would seem,” says Mr; “Gutteridge, “that the 
theory of unjustified enrichment received its death 


` blow in Sinclair v. Brougham (1914°A. O. 393). Lord 


Dunedin, a Scots lawyer, seems, to` have been pre- 
pared to admit the existence of .a ‘supereminent 
equity’ in cases of -unjust benefit,~but the views of 
the other Law Lords were crystallized by Lord 
Sumuer when he said that money paid cannot be 
recovered back merely because ‘it would be the right 
and fair thing that it should be refunded: to the 
payer’."—The Canadian Bar Review, WE 





Extracts from Contemporaries. - 


Evidence of husband and wife 

The case of R.v. Dodimeade (C.C.C., 
17th September, 1934), where a charge of 
murder failed. because the only witness 
to the facts exercised his right to refuse 
to give evidence, drew attention in a 
striking way to the wholesome old rule 
that, for some purposes, husband and wife 
are to be considered one person in law, 
and, just as an accused person is not 
bound to incriminate himself, so those who 
stand in the closest relationship ever 
evolved, may preserve their solidarity even 
in face of the criminal law and the re- 
quirements of public justice. 
_ The learned Judge, directing the jury 
upon the point, is reported as saying, 
“You appreciate that by our law neither 
husband nor wife is a compellable witness 


- against the other,” an accurate statement 


as applicable then and there;, the Judge 
wisely refraining from making it less 
clear-cut by mention of any exception. 
There is, of course, one exception. Under 
the Married Women’s Property Act, 1882, 
as amended by the Married Women’s 


- Property Act, 1884, the spouse of a husband 
or wife charged in any criminal proceed- | 


ing aulhorised by the Act is not only a 


‘competent but a compellable witness fer 


the prosecution. . 
This is, however, the only exception to a 
salutary rule, a-state of things often over- 


Ne 


looked.by the hasty. Even Lord Birkenhead 
in a paper prepared for the Cabinet 
on the subject of “Should a doctor tell?” 
slipped heavily, alleging that a wife or 
husband wasa compellable witness under 
numerous other statutes which make a 


husband or wife merely competent (see ` 


“Points of View,” Vol. 1, page 74). 

So strong is the Jaw ‘upon this matter 
that it is the duty of the court to inform a 
husband .or wife, when called against a 
wife or husband, that he or she is. n 
bound to give evidence, R. v. AS 
(No. 2) (1912), 76 J. P. 263. 

Whatever the proceeding may be, neivu% 
husband nor wife can be made to disclose 
any statement made by the one to the 
other during marriage, Evidence Amend- 
ment Act, 1853, s. 3, and Criminal Evidence 
Act, 1891, section 1 (d). Each is the 
other's alter ego. When the husband 
speaks to the wife he is talking to himself, 
When she speaks to him it is with the 
sure knowledge that he cannot be made 
to reveal what she has said. : 

It .is, as Mr. Justice Atkinson said, “a 
very humane law. ”—Justice of the Peace. 


The Drama andthe Law. | 

The connection between the stage and 
the law has been very strongly marked af 
late. “A barristers play, with the scene 
laid in the King's Bench Division, gas 
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become one of the established successes.of 
the London stage; the Manchester Law 
Society and the Stipendiary Magistrate 
` there have been invited to -attend aplay 
dealing with capital punishment, and at 
the Little Theatre, the delightful daughter 
of du: Pareg,.J., has stood very bravely in- 
the dock to be.tried for murder. As-to the 
last event, itis not altogether unknown 
for dramatic talent to spring fromjudicial 
parentage. The numerous progeny of Chief 
Baron Pollock (over twenty, all. told) formed 
a dramatic society in the” family and ' 
often gave, performances. At one of these 
shows; Browning is.said to have dropped 
off to sleep, being-awakened by a kindly 
neighbour justin time to avoid apor- 
tentoussnore.,/Hawkins, J., was very fond 
of the theatre and early decided to go 
“ éither tothe Bar or on the stage. As it 
was, Ke gave much spare time in his 
yourg days to amateur _theatricals (like 
dx Parcq, J.). It is odd to picture him . 
im the role of . Young Knowell, in “Every 
Man in his Humour,” wearing hose and ruf. 
(“My hose also gave me great satisfaction 
and some little annoyance.”)— The Solicitors’ 
Journal. . 
Forged Telegrams. 
In a note on “Senseless Hoaxes” in our 
- issue of September 22, we referred to the 
' difficulty of framing criminal charges in 
_ many of this class of case which richly de- 
- gerve punishment. 
` In the case quoted it was possible that 
the sender of the telegram used the name 
of some other person. If that were s0, 
then, as we have been reminded, an 
-ffonce was committed against s. 11 of 
Post Office Protection Act, 1884, which 
os it a misdemeanour to forge a 
egram or to utter a telegram knowing 
it to be forged, whether or not there was 
an intent ‘to defraud. - There must, of 
‘course, be an intention to deceive the re- 
ceiver of the telegram. a 
The question of an intent to defraud 
would naturally be taken into considera- 
tion on the question of aggravation’ or 
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deserving: of careful study, both for 


we 
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or of summary” proceeding.—Justice of the 
Peace.- > Pg ~ 5 
Law and History. . - 


Readers of Scot's “Guy Mannering,” one 
öf the best ofthe list of his novels, will 


_récall the utterance of Counsellor PLEYDELL 


to Colonel MANNERING, that “a lawyer 
without history or ‘literature isa mechanic, 
a.mere working mason; if he possesses 
some knowledge of these, he may venture 


td Gall himself an architect.” Ofthesame ` 


opinion. is ‘Lord MAGMILLAN, who has been 


addréssing the Scottish Law Agents’ Society, 
and ‘insisting on the Jawyer making himself 
acquainted with the history of his country 
if he wishes to 
calling. -As he said, the law may bea 
jealous mistress, but,- however much she 
may frown on the. other Muses, she had 
never objected -to sharing wilh Crto the 
worship of her devotees. His Scottish 


hearers must have been gratified to learn - 
from the learned Lord of Appeal that . 
recently, on an appeal from Burma, pas- ` 


sages from Star's “Institutions of the Law 
of Scotland’—a .master work which, on 
Lord MAGOMILLAN's suggestion, the late EARL 
oF BIRKENHEAD read with interest and 
satisfaction— were found instructive, and 
passages from the writings of Hum and 
ALLISON on Scots’ criminal law were also 
found of value in another case before the 
Judicial Committee. As to Stare, after 
whom the projected Scottish Society, on 
the. lines of the Selden Society in England, 
is to be named, Lord MACMILLAN remark- 
ed that it was an interesting reflection that 


. the pronouncements’ of a Scots’ lawyer of 
1681 should be found to aid to-day in the 


solution of legal problems affecting the 


history of the law he professes to administer, 


‘for the old writers have much from which 


we may learn lessons of ‘immense value. 
Like every pronouncement that comes from. 
Lord MAOCMILLAN, his address is eminently 
its 


mitigation of the offence if it arose; but - literary excellence and for. its ` practical 


an intention to deceive may, in some, circum- 
stances be quite. as cruel as an intention 
to defraud. Ba © Sy Sor 

Apparently the Forgery Act would. not. 
cover the case of a forged telegram where 
there was no 
therefore, it is the more.important to bear 
én mind the useful provisions of the Post 
Office Protection Act. The various offences 


intent to defraud, -and,;, - 


advice.—The Solicitors’ Journal. 

Husband and Wife—Exclusive Juris- 
diction- of Divorcé Division’ in 
Certain Cases.. ` EEES 
Higgs v. Higgs (see Weekly- 

page 669, post) gives an answer, final 


unless and until a higher court decides “ 


otherwise, to the question whether justices 


“Gan exercise jurisdiction to make orders 


uader s, 11 may be thesubjectofindictment -under the Summary Jurisdiction (Separa- 


9 1 
a 


A 


obtain real success in his ` 


Note at. 


4 


affairs of our great Empire of the Hast. a 
It further bears eloquent testimony to the ; 
wisdom of the lawyer reading widely in the ` 


19031 cet 
‘tion and Mainlénance) Acts while proceed- 
` ings- between the parties are pending in the 
‘Divorce Division of the High Court. , The 
answer, as was to be expected, is that the 
Divorce Division has exclusive jurisdiction 
while proceedings are pending there. í 
What happened was that a husband 
filed a petition for divorce ader a 
summon had been issued agaihst, him 
by: his wife for a maintenance order on. 
the ground of his wilful neglect-to.main- 
tain. The hearing of the summons Was. 
adjourned from time to tinie, and the” 
husband seems to shave treated. the police 
court. proceedings with scant attention. 
At last, months later, the Magistrate made 
an.order.. This order has béen quashed on 
appeal to the Divorce Division: “Magis- 
trates ought not to deal with .any ques- 
tion of maintenance at the -instance of 
the wife when a petition -in the Divorce 
Division is pending.” . ` g 


This concludes the question -pronounced -- 


upon by the High Court in R. Middlesex, 
Justices; éx parte Bond; [1933] 2 K. B.ì; 
96 J. P. 487, but upon which the Court of 
Appeal expressly declined to give- judg. : 
ment. The earlier cases are fully discuss- 
ed in an artic'e at page 180 of Vol. 97 
of this journal; their effect is súm- 
marised there: “Where ‘the Divorce 
Court is first seised of the matter, that 


court has exclusive jurisdiction so long as . 


it continues seised.” Higgs v. Higgs now 
decides thus in express terms. - 

The proper“ course when- a court of 
summary jurisdiction finds before it pro- 
ceedings running parallel with proceedings. 
in the High. Court is, we suggest, to ast 
under section 10 of the Summary Juris- 
‘diction (Married Women) Act, 1895, and 
refer the applicant to the High Court, 
Thereupon, if the latter think proper, the 


court of summary jurisdiction may be ~ 


directed to hear and- determine the appli~ 
cation. Therefusal of justices to act thus 
gives an opportunity to the High Court of 
either expediting its own “proceedings, or 
securing am earlier hearing by -a court: 
compstent,-upon direction, ‘to deal with 
the matter.—Justice of the Peace, 


“The Civil Judicial Statistics, bes, 

hg,- recently issued report -on Civil 
“J udicial Statistics for the yéar 1933 discloses 
-& ‘state of.affairg which is regrettable 
‘trom the’ point of -view of the practitioner 
-in the Courts, however satisfactory it may 
be from the point of view of the general 
-public. It appears.that the-total.number 
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of proceedings for the year in the three 
High Court of Justice 
declined by 97 per cent. from the preced- 
ing year, from 112,181 to 101,270. The 
annual averagé for the years 1924—1928 
was 108,570, while the average from 1929 
to 1933 was 103,659, and the total figures 
for the High Court in 1933 were the lowest 
Since 1928, when the number reached the 
low level of 99,761. This decrease was 
mostly accounted for by the fall in the 
King’s Bench figures, which in 1933 were 
89,481, as against 100,266 in the previous 
year, and an annual average of 93,835 in 
the years 1929—1933, and 94,884 in the 
years 1924—1928. In the.Chancery Division 
the figures -fell from 456 to 6,374, while in 
the Probate, Divorce and Admiralty Divi- 


sion the figure was 5,415, an` inerease of 


330. ` Actions conmenced -in London and 
in the District Registries of Liverpool and 


- Manchester under the New Procedure Rules 


numbered 2,028. The number of actions ` 
entered for ‘trial was 1,217, and 956 weré 
disposed of by the end of the year, “only 
eighteen being trid with a jury, Poot 
Persons’ proceedings commenced during-the ` 
year increased by 12], or 6percent, and 
in 94 per cent. of the causes tried the 
Poor Persons involved 


a whole these, are “mournful numbers,” 
but the recent tendency of the termirfl 


lists toshowincreases ayer . the preceding 


as 


year may make matters more hopeful for 
the future:—The Solicitors’ Journal. ; 


Ancient Lights. 

The value of history to the lawyer and 
of Jaw to the historian—such was the theme 
of Lord Macmillan in his address.to the 
Law Agents’ Society in the Music Hall at 
Edinburgh. And there were recent in- 
stances of the great value to the Empire of 
the old Scottish jurists, and reports: 

“Twice recently in dealing with impor- 
tant questions of principle in the Privy 
Council we have had recourse to Stair's 
Institutions of the Law of Scotland. In one 
instance we had to consider the -question 
of the ownership of an island which had 
formed itself in the Rangoon River in 
Burma. There was no Burmese law.-on 
the Bubject, and we had to decide the 
question on general principles. I direeted 
the attention of my colleague, Sir George 
. Lowndes,, to a passage in Stair which 
exactly met the case, and in the judgment 


which he prepared you will find it quoted. 


as the basis of the advice which we tender-_ 
ed to His Majesty. ii 


REVIEWS. 
Mayurbhanj Law Reporter, Vou. I,” 


No. 1, SEPTEMBER, 1934—Printep AND 

PUBLISHED AT THE MAYURBHANJ STaTE 
- PRESS UNDER THE AUTHORITY OF THE 

MAYURBHANJ STATE. 
* Federal India is not far off and before 
long we are likely to have a Federal Court 
in India to entertain cases touching the 
constitution, whether arising from British 
Indian High Courts or from the State 
Courts. The necessily for every State'to 
have its own Law Journalis more felt now 
than ever before. The Government of the 
Mayurbhanj State deserves all congratula- 
tion and praise for starting its own Law. 
Reporter published under the authority of 
the State. It-is interesting to ncticethat 
following the practice of the Sovereigns 
of Ancient India the Maharaja himself sits 
to hear cases. From the head-notes and 
judgments it appears that the law pre- 
vailing in British Indiais followed in the 
‘State and this fact makes the Jcurnal 
useful to legal’ practitioners outside the 
„State as well. With all respect, we ara 
glad to state that the judgments reported 
in the number under review are learned and 
they display the legal acumen and erudi- 
tion ofthe learned Judges on whom His 
‘Highness the Maharaja has entrusted the 


JOURNAL 


O ee 


15210 
“In the other instance we were dealing 


wilh the question of the acquisition by pre-’ . 


scription of aright of fishing in an Indian < 


river. Here again a statement of the law 
by Stair precisely covered one of the main 
points at issue. 

“Just before the vacation, when the 
remarkable question of what constitutes 
piracy jure gentium was being debated, 


and when the laws of many foreign nations ; 


were: being invoked, I ventured to suggest 
that it might be worth while to look across 
the Border, where in other days piracy -was 
not an unknown form of activity in Scot- 
tish waters. So Hume and Allison were 
sent for, and they were found to deal fully 
with the topic. These are surely striking 
instances of the present day: value of learn- 


ing which might be thought to be merely . 


antiquarian.” . 

The future of the “Stair Society” seems 
to be assured. “The response already 
received promises a membership in the 
- region of 600, substantially exceeding that 
of the illustrious Selden Society, founded 

,47: years ago, to render a similar.sevice to 
the law of England.”—The Law, Journal. 


` 
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administration of justice of the Stat®. 
The head-notes are clear and concise and 
the printing and get-up good. We 
wish that other States who have no Official 
Law Journals will follow the- example of 
the Mayurbhanj State: in bringing out 
their own Law Reporters before the Federal 
Court is established. 


The Cochin Law Journal, Vol. ||, Part 
|, Enpttrep sy Mer. KERALA Varma Tuame 
PURAN, M. A., LL. B., PRincr or Coosin. 
Weare glad to congratulate the Editor and 

the Publishers of the Cochin Law Journal 

on the eve of its completion of ihe first 
volume. Now the Journal comes out ‘with 
an able Editorial Committee composed by 


some of the leading members of the Cochin’ 


Bar. The Journal Section contains -some 
very readable articles from distingtished 


writers which. will certainly enhance the - 


utility of the publication. We are sure 
that under tho guidance-of the learned 


ae 


Editor, who is a member of the-Royal ° 


Family of Cochin, that the Cochin Law 


-Journal will. be received with, great ` 


enthusiasm and regard by the legal pro- 
fession, The printing and get-up and 
the style of reporting leave little to be 
desired.. .We wish the Journal all success, 
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Boia PARTIAL INSANITY 
RoLLIN M. PERKINS, PROFESSOR OF LAW, Universtiy OF Lowa. 


For obvious reasons the legal concep- 
tion of criminal capacity cannot be limit- 
ed to those of high intellectual endow- 
ments. Neither can it be restricted to 
those of average mental powers. A few 
may be recognized, as so far from normal 
as to be entirely beyond the reach of the 
machinery of criminal justice; but that 


machinery must be potentially applicable - 
80.. 


to the “mine run” of the population, 
to speak, and therefore must be eapable 
of reaching most of those who are below 
the median line as well. as all who are 
above it * Heficè criminal incapacity is not 
established by a mere showing of weakness 
of intellect, a low order of intellect, mental 
deficiency or a subnormal mentality. Neither 
is it sufficient to show that defendant is more 
ignorant and more stupid than common 
men, or isan illiterate, ignorant and pas- 
sidnate man, or is ‘suffiering from “shell 
shock.” Furthermore, one may have cri- 
minal capacity although of an. irritable 
in 
spite of being deaf and dumb. On the 
other hand, mental deficiency may be of 
such an extreme nature as to leave the 
individual ‘without the capacity to commit 
crime. = = 2 ,.., 

Hale divides: the subject of mental dis- 
order into (1) partial insanity and (2) total 


_insanity. Total insantiy he characterizes 


ae 


ds “total alienation of the mind,” “abso- 
lute .madness, and total deprivation .of 
memory”, thus picturing the“totally deprived 


of understanding and memory” concept . 


which was anciently read into the word “in- 


sanity" itself: Parttdlinsanity, he says, may’ 
be (1) “in: respect to things,” or (2) tin. 


respect of degrées,” saying with reference 
to‘the first: “some ' persons, thai have a 


' competent use of reason in, respect of 


‘some subjects, are yet under a ‘particular 


dementia in respect of some particular dis- 
courses, subjects or applications.... ." This 
. a F = 
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“standing and memory." 


further inquiry, 
‘able for this to be done. 


simplification of this nature would 


suggests the “not otherwise insane” idea 
referred to: by the judges in their answers 
to the House of Lords. (M’Naghten’s case). 

Tf we think of a house divided into 
rooms, walled apart with sound-proof 
partitions, permitting one room to be in 
the wildest confusion while order prevails 
in the rest of the buliding, we have the 


basis fora very fair analogy to the 
primitive notion of what might take place 
in the human mind. From the sland- 


point of science, however, this is quite an 
obsolete theory. The mind is not composed 
of independent compartments. It is not a 
group of units, but is itself a unit, the 
parts of which are so interrelated 
and interdependent that unsoundness 
at any point disturbs the soundness 
of the whole. Hence if we are to speak 
without contradiction, it is necessary to 
abandon thereference to the insanity of a 
mind which is “not otherwise insane.” Hale’s 
sub-division of partialinsanity ‘‘in respect 


“to things” finds no support in the scienti- 


fic teachings of to-day. 

Partial insanity ‘in respect of degrees” 
remains. This is an outgrowth of the an- 
Gient notion that “insane” referred to “a 
man that is totally deprived of his under- 
Starting with 
this point of view, any recognition of 
mental disorders of a lesser kind suggest- 
ed the idea of “partial insanity.” If the 
matter were so simple asto permit a clas- 
sification of minds as (1) sane, (2) partially 
insane, and (3) totally insane, represent- 
ing well-defined groups to, which legal 
consequences might be assigned without 
it would be highly desir- 
The actual com- 
over- 


plexities, however, are such that an 
tend . 


to confusion rather than to clarity. | It 
is highly unlikely that one “totally insake” 


in the original sense would offer any 
met r | | 


-. “partial 
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problem at the present time. His case 
will take care of itself. If only one legal 
problem were involved, the phrase “partial 
insanity” might te assigned tosuch mental 
disorder as resulted in legal consequences 
other than the normal. But many quite 
different legal prcblems are possible, such 
as whether the person has criminal capac- 
ity, whether he is triable, whether he may pro- 
perly be sentenced, or- executed, whether 
he should ke committed to a hospital, 
whether he has testamentary capacity, etc. 
The original notion that a sane person 
had a mind but that -onewho was insane 
had no mind permitted all of there pro- 
blems to. be answered at once. The pfe- 
sent position “thata man may have some 
intelligence and still beinsane” requires 
the enquiry to be conducted in the light of 
the particular issue at stake, because the 
nature of his mental disorder may incapa- 
citate for some purposes but not for 
others. Hence the search is not for a label 
such as ‘insanity? or “total inganily” or 
‘partial insanity,” but for a condition of 
“unsoundness of mind (insanity) of sucha 
kind and degree“ asto negative criminal 
capacity or testamentary capacity-or what- 
ever the particular problem may be..“‘Partial 
insanity in respect of degrees.’ therefore, 
does not involve the element of contradiction 
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in the law, and now they may be such as 
to negative criminal responsibility. Thus 
a man who has committed homicide in 
his own defence under circumstances in 
which he was privileged by law to resort 
to such an extreme measure, is not crimin- 
ally responsible for the killing, just as an- 


other may not be criminally responsible for - 


an act committed while suffering from such 
unsoundnesrs of mind that he was incap- 
able of understanding the nature and 
quality of ihe act .or of. distinguishing 
between right and wrong with reference 
thereto (not to mention other forms of 
mental disorder as to the effect of which 
there is considerable disagreement). : 

As one may commit homicide unlawful- 
ly, but under a sudden passion arising 
from such provocation that * the offence 
will be manslaughter rather than murder, 


it is clear that partial’responsibility is not. 


unknown to the law=at least in asense. 


which is inherent in the reference to “‘partial*: quired. “Without going farther than the 


insanity in respect to things”; but it seems - 


to make no contribution. One who is “parti- 
ally insane” may or may not have criminal 
capacity, depending upon the nature and 
extent of his mental disorder. This can 
be said as effectively without the use of 
the adverb. Furthermore, we are never 
upon a secure footing inthis field until 
we recognize that as the word is com- 
monly used atthe present time, it is 
possible for an insene man to be guilty 
of crime—that it is only insanity of a 
certain kind - or degree which precludes 
criminal guilt.” 

Whether there is anything - which may 
usefully be- considered under the head of 
responsibility” remains to be 
considered. - Responsibility means “answer 
ability” or “accountability.” One is cri- 
minally responsible if he must answer to 
the criminal law for his act.” At a 
time when -one : who had taken the 
life of anéther- was not entitled 
to an acquittal on the ground of mis- 


-- adventure, or self-defence or insanity, these 


e 


had gothing to'do with criminal responsi-' 
bilita The feeling that tbey should have 
something todo with it resulted in a change 


was inability to distinguish between right 


and wrong in general,. but to: make this. 


distinction “in respect to. the very act with 
which he is charged.” Thus, in legal theory 
at least, “a man whohas donë two quite 
different prohibited acts at the-same time, 


while labouring under mental ‘disorder of. 


a certain nature, might be*found to have 
had criminal capacily with reference to 
the one and not. as to the other. 


- This is not, however, the point at which. 


such’ an, inquiry is ordinarily directed: 


“Whether the phrase is partial (criminal). 


responsibility, or as seems preferable, par- 
tial (criminal) capacity, the problem” is 
usually whether or not unsoundnéss of mind 


(insanity) may be of stchanatire as not. 


to entitle the defendant to an -,acquittal, 
but on the other hand to call’ for a con- 
viction of some lesser grade or ‘degree 
than would result had his..mind heen 
sound. “Can evidence of some degree .of 


“mental unsoundness reduce to murder in 
the second degree or manslaughtera crime . 


which, had the defendant been perfectly 


sound mentally, would have been fiat 
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degree murder?” If the trial is for first 
degree murder in New York, for example, 
may it be possible for such mental dis- 
order to be shown asto support a convic- 
tion of some sort, but not of murder in 
the first degree, onthe ground that de- 
fendant’s mind at the time was incapable 
of a deliberate and premeditated design to 
effect the death of the person killed?” 

The courts are not agreed as to how 
these questions should ` be answered. 
Some have rejected the notion that there 
may he mental disorder of such a nature 
as to diminish tho degrée of guilt with- 
out establishing innocence, announcing 
flatly that insanity must be either:a com- 
plete ‘defence or none at all. They have 
mentioned specifically that there is no 
‘grade of insanity sufficient to acquit of 
murder but not. of manslaughter. Other 
courts have reached the oppcsite conclusion, 
recognizing the possibility of unsoundness 
of mind of such a “character as to ne- 
gative guilt ofa certain grade or degree 
without establishitig innocence. These 
tribunals find no legal inconsisteney..in 
the notion that. mental disorder may be 
such as to disprove guilt -of murder with- 
out 1equiring an‘acquittal of manslaughter, 
‘or may be such; as -tọ negativè “the. ele- 
ment of wilfulness, deliberation’ and_pre- 
méditation needed to establish a” certain 
charge of murder in the first dégree with- 
out disproving the malice aforethought 
which is sufficient to convict of murder 
in “the second degree. 

Logic seems to’ favour the second view. 
Just as intoxication, while not an ex- 
cuse for crime,- may disprove the presence 
of some ‘particular state of mind and 
thence show “that: the Icss and not the 
greater offence was.in fact committed,” 
it would seem possible for mental disorder 
to be of such ‘a nature as to produce 
‘the same result. -The problem may be ap- 
proached from another angle, once more 
limiting the attention to the “right~iapd 
wrong test” ofinsanity. Since the ‘ques- 
: dion is not ability to distinguish ‘right 
from wrong in general ‘“‘but in respect 
to the very act,” there would be no 
legal inconsistency inthe notion that a 
man suffering from mental disorder of a 
certain nature could make this distinc- 
tion with reference to killing aman bnt 


not with reference to burning a building. ` 


‘If so, he would have criminal capacity 
to commit murder, but not ~ to commit 
arson. It would seem to follow ‘that if 
be were charged with “first degree murder 


iN 


court did not impose the 
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on the ground that he committéd homicide 
while committing arson in the first de- 
gree, the circumstances might be such 
as to establish murder in the second de- 
gree only, on the ground that his burn- 
ing would not amount to arson. 
Notwithstanding the leaning of logic in 
this direction, greater promise of socially 
desirable results may lie in another. To 
whatever extent insanity is recognized as 
going to the question of guilt or innocen- 
ce, it bacomes a matter for the jury. 
Legisiative attempts to take such issues 
ont.of the trial and have them disposed 
of: by some other machinery have been 
held to violate the defendant’s constitu- 
tional right to have every aspect of guilt 
or innocence passed upon by the jury. 
On the other hand, the possibility ‘of 
mental disorder being sufficient for miti- 
gation of punishment though insufficient 


` to affect the issue of guilt itself has been 


recognized. 

If a defendant has been convicted of 
an offence for which the. court has power 
to exercise discretion in fixing the punish- 
ment, 
matters either in mitigation or in ag- 
gravatiotiamay be brought to light, “It 
seems clear that the fact that the de- 
fendant atthe time of the act was toa 
certain degree mentally abnormal, though 
‘not so abnormal as to be held irresponsible, 
is one such circumstance which may be 
taken into consideration by the court in 
passing sentence, although it is true that 
‘the cases on the point are meagre.” 
The outstanding example of this is the 
Loeb-Leopold case in Chicago, in 1924,in 
which a lawyer of wide experience inthe 
defence of criminal cases had his clients 
enter pleas of guilty and throw them- 
selves upon the mercy of the court. After 
a hearing in which psychiatrists testified 
both for the- state and the defence, the 
sentence of 
“death, but made use of imprisonment. 


= “Our present machinery is inadequate in 


this respect, but it could be improved by 
statute without encountering constitutional 
difficulties. It is withinthe power of the 
legislative body to make special provision 
for outstanding peculiarities of the offen- 
der in the socio-penal treatmentto beim- 
posed after conviction. Just as the Texas 
statute withholds the death penalty from 
. those under the age of seventeen, soa 
legislative enactment could make a similar 
provision for ‘those _suffering from certgin 
kinds of mental disorders which are held 


it may conduct a hearing in which - 
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to be insufficient to warrant an acquittal. 
“The Italian Penal Code, for example, 
provides (Art. 47) that ifthe defendant's 
mental infirmity was ‘such as. greatly to 
diminish responsibility, without, however, 
excluding it, the punishment prescribed 
for the crime committed is to be reduced’.” 

Tf there were proper statutory authority 
therefor, an inquiry might be made, after con- 
viction, to determine whether the defendant 
had committed the crime while suffering 
from mental disorder of such a nature as 
to entitle him to different treatment than 
that otherwise provided; and such an inquiry 
would not require the aid of a jury, since 
no question of guilt or innocence would be 
involved. It might bemade by “treatment 
tribunal” quite separate from the- trial 
court itself. The most scientific modes 
available for determining the existence 
of such disorders could be used without 
raising constitutional problems. At this 
point an analogy may well be drawn 
from the field of probation in spite of 
the fact that this device is ordinarily 
not available inthe type of cases in 
which the insanity defence is most com- 
monly employed. Although probation has 
been abused at times, and# has all too 
seldom been guided by hands sufficiently 
experienced to give a reasonable promise 
of success, it is rather commonly conce- 
ded. to have a proper place in the ge- 
neral scheme of socio-penal treatment. 
A young man, for example, may make a 
misstep which amounts to a crime, under 
circumstances which do not seem to call 
for the treatment usually provided for 
such. an offence. But whether or not 
there are such circumstances in a par- 
ticular case is not a matter which must 
be determined by the jury. In truth, the 
only hope for ultimate success in the 
field of probation liesin the fact that it 
is quite apart from the guilt-finding part 
of the machinery of justice. ` . : 

It seems remarkable that so little at- 
tention has been given to the possibili- 
ty of having all but the most extreme 
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cases of mental disorder receive attentiot 
after guilt has been established. The 


complaint of not taking sufficient notice 


of “partial insanity” in the trial of a 
criminal case, -is utterly inconsistent with 
the complaint that this difficult 
problem is left to twelve persons who 
have no training or experience in this 
field. Yet it is not uncommon to hear 
both uttered in almost the same breath. 
It is true that -literal and-.rigid applica- 
tion of the “right and wrong” test would 
leave very little for the jury todo as 
insanity is concerned, because cases of 
such extreme mental disorder are very 
seldom tried ‘inthe criminal courts. But 
is not this a “consummation devoutly to 
be wished.?”” A a f 
“The, -effort of. the. Classical School to 
establish in advance an exact measure 
of“ punishment‘ for each transgression, by 
the creation of-new offences, and the divi- 
sion of othersinto degrees, etc., has been 
found to „be inadequate. The modern 
trend is toward - individualization _ of 
treatment as evidenced by such tech- 
niques as indeterminate sentence, probation 
and parole. Unsoundness of mind of every 
kind and. degree would seem to require 
consideration in a fully developed 
scheme of individualized socio-penal treat- 
ment: but it would seem wiser. to leave 
most of this field to the part`of the 
machinery which functions after’ con- 
viction, than to inject an increasing 
amount of it into the .jury trial itself. 
Probably. the social interests in the 
general security and the social interests 
in the individual: life would both be 
promoted by keeping within rather narrow 
limits the kind and degree of mental 
disorder which entitles the defendant. to 
a verdict of not guilty, while at the same 
time readjusting the machinery after the 
point of conviction in such a manner as 
to keep abreast of every contribution 
ofscience in the field of disorders of the 
mind.—Journal of Criminal Law and 
Criminology. 





“FINDINGS KEEPINGS.” | 


WHEN we were children most of us believ- 
ed implicitly in the truth of the maxim 
“Findings Keepings.” Many a rousing 
battle has been fought in defence of rights 
arising out of this belief: in our young days 
it was an invariable law. 

I; is interesting, therefore; to observe that 
thig childhood belief has its origin.in the 


laws of England ‘and, that the -maxim 


. applies, withia certain limits, to grown-ups. 


< Jr is ‘clearly .Jaid down that defacto 
possession is, as ‘against - anyone: but the 
true owner, strong enough to vest in a finder 
all the legal rights which the true owner 
imself possesses. Thus, should A finda 
old. watch on common land,. and whilé 


A 
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‘walking home’ be robbed by B, A may 
bring an action against the thief for the 
return of the watch or its value. In the 
case of Armory v. Delamirie (1721), 1 
Str. 505, a boy found a jewel and took it to 
a jeweller for sale. On the jeweller refus- 
ing to return it, the boy took action, and it 
.was held that he was entitled to the return 
of the jewel-or else to its full value, 
irrespective of the fact that he had only 
found it, and that the jewel obviously 
could not have belonged to‘him. Similarly, 
in the case of Bridges v..Hawkesworth 
(1851), 21 L.J. Q. B.75,a ‘person found a 


- bundle of notes on thé floor of the shop and ` 


handed them to .thé 
‘returned to the true owner. 


shopkeeper to be 
The latter put 


in no claim, and the shopkeeper. aebained: 
the notes as having been, found on,his . : ; 

Tt was held, hóweyėr, that he” from of a sum of money, even thoughit lay 
must render them to the finder: as the latter“ 


had no intention of giving “up possession | 


‘premises. 


and: had only deposited them. with the 
‘shopkeeper as being the most likely person 
‘to get in touch with the true owner. The 
cases quoted above go to show the strong 
position a finder is in—“possession is nine- 


tenths of the law.” There are, however, 
several qualifications which must be 
noted. i 


The first and most important of these 
qualifications is the duty a finder owes to 
take reasonable steps to discover the true 
owner—a technicality of the law a child 


would not appreciate and would considér 
Secondly, there is the” 


totally unnecessary! 
case of South Staffordshire Waterworks” V. 
Sharman, 65 L.-J. Q. B. 460, where it is laid 


down that if an article is found upon land 


over which the owner'has a manifest 
intention to exercise his control, the article 
does not belong to the finder thereof, but is 
presumed to belong to the owner of the 
land. 

This last case is distinguished from the 
‘case of Bridges v. Hawkesworth, supra, on 
the oe ne the shopkeeper _ was not 
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exercising sufficient control over the 


premises to warrant his claiming the bundle 
of notes in that the public were at liberty to 


‘enter the premises at will in order toexamine 


his wares. 

Two further cases eas. are which should 
be mentioned in order to show the position 
of a finder with regard to criminal: as 
opposed to civil law. 


In the case of Cartwright v. Green (1803), 
8 Ves. 405, the facts were as follows: A 


-bureau was delivered to a carpenter for 


repairs, and during the course of the repairs 
the carpenter discovered a secret drawer in 
which was hidden asumof money. This 
sum he subsequently spent. It was held 
that as the bureau was delivered solely fer 
the purpose of repairs the extraction there- 


there unknown to anyone, constituted a 


.felonious taking. 


The second case is that of Merry v. Green 
(1841), 7M.& W. 623. In that case a 
person who bought a bureau ata public 
auction subsequently found a secret drawer 
which contained apurseof money. This 
money he appropriated. It was held such 
an appropriation would constitute a larceny 
(a) if he had express notice that the bureau 
alone and not its contents (if-any) was sold 


. to him, or (b) if he had no reason to believe 


that anything more than the bureau was 
sold. Had he, however, reasonable grounds 
for believing that he bought the bureau with 
its contents (ifany) he had a colourable 
right to the property, and so had committed 
no larceny. 


The law therefore may be summed up as 
follows: Finding is keeping, provided (a) 
the article is found upon premises or land 
over which the people—as opposed to a body 
corporate or an individual—have control 
(e. g, common land, high roads, ete.) and 
(b) genuine attempts have been made to 
discover the true owner and the owner 
cannot be found. — The Solicitors’ Journal. 





THE KENYA FLOGGING CASE. 


h As readers of the daily papers know, an 
glishwoman, named Helen Selwyn, was 
ently convicted in the Supreme Court 
Kenya of the culpable homicide, not 
mounting to murder, of an.African and a 
sive of the Colony. The accused suspec- 
e deceased of theft; for this reason 
red, and supervised, the infliction 
sing so severe as -to render medical 









aid essential. The deceased died while in 
hospital. The indictment charged murder 
under sections 299, 300 and 302 of the Indian 
Penal Code. The jury apparently found 


(that the accused was deprived of the power 


of self-control] by grave and sudden provoca- 
tion. It is impossible that they can have 
thought that she was exercising the righ 
of private defence of property, or that he 
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act was simply rash or negligent. They 
certainly recommended her to mercy and 
the judge passed a sentence of twelve 
months’ imprisonment. The defences, as 
reported, merit notice. The first was that 
Europeans are entitled to flog native 
thieves. The second was that the cause of 
death was the improper treatment given to 
the deceased in hospital. The first defence 
was anarchical. The second may have 
negatived the cruelty usually associated 
with murder and mitigated the penalty in 
respect of the conviction recorded. But it 
was no answer tothe indictment, as ap- 
pears from s. 299, Explanation 2 of the 
Code. Where death is caused by bodily 
injury, the person who causes it is deemed 
to have caused the death, although by 
‘resorting to proper remedies and skilful 
treatment the death might have been 
prevented. Yet the accused's counsel 
claimed a clean acquittal on account of 
the alleged errors of the doctors or nurses. 
The trial illustrates the truth of a pro- 
position insisted upon by the late Bishop 
de Carteret of Jamaica: He told the writer 
that contact between Africans and 
Europeans often results in infecting the 
higher race with one or more of the vices 
of the inferior race and stimulating any 
latent spirit of mischief. The Bishop 
stressed the conduct, in the past, of our 
own countrymen in the West Indies and 
in West Africa. Cruelty is a characteristic 
of negroes. Europeans living among them 
are apt to acquire it. The Germans des- 
cribe their own exhibitions of the vice in 
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Africa as due to tropical madness: It is 
really the madness, or rather badness, 
induced hy association with a people who. 
are cruel, weak and rather. helpless. | 
Europeans, naturally good, or under a, 
strung government, resist the tendency 
towards cruel violence. Itis very seldom 
imputed to the political or judicial officers 
ofa British Government. Such a Govern-' 
ment is opposed tocrueliy. Still it may te 
weak. Beyond all doubt the Kenya Govern- 
ment was very weak. It has often failed 
signally to control the lawless European. 
During the last thirty years there have been 
several cases of the ill-treatment of natives 
by Englishmen; and, on occasions, the 
sequel, so far as the victims were concern-: 
ed, has been death. ii 


The writer can recall one case, much 
worse than that under review, where, upon . 
indictment for murder preferred, the 
verdict was: “Guilty of voluntarily causing 
hurt.” The maximum penalty for this 
offence was a year’s imprisonment. The 
conviction of Helen Selwyn shows ‘that the 
Government is in course of asserting itself. 
The recommendation suggests that ts, 
wickedness of the crime did not’ greatly ` 
strike the jurors, and that the judge was» 
little unsure of himself. In an older Dep- 
endency the accused would have received | 
a sentence of penal servitude or the equiv-' 
alent, vigorous imprisonment for a-term of; 
years. The recommendation made and ° 
sentence passed will not increase British : 
prestige.—The Law Journal. 


1 





Extracts from Contemporaries. . 


Right to Trial by Jury. 

Tt sometimes happens that controversy 
arises whether a defendant- has or 
has not teen informed cf his right to trial 
by jury undersection 17 of the Summary 
Jurisdiction Act, 1879, and, unless some 
written record exists that the defendant 
has in fact had an opportunity of exercising 
his option, the dispute may resolve itself 
into a conflict of evidence befofe a Higher 
Couit, a position not ccenducive to the 
upholding of the dignity of the lesser 
Court, for although, in many instances, 
such as the interpretation of a difficult 
provisicn in an Act of Parliament or a 
question of the cffect of decided cases, 
there is nothing derogatory to a lower Court 
in being put right by a higher one, the 
position is otherwise where the question 


is one, whether an elementary tule of ; 
procedure and jurisdiction has been neglect- 
ed or not. : ; 


It has been suggested that the defendant 
should be required to put into writing 
hisclaim to be tried by a jury. This ` 
could, of course, be easily managed, 
by having a printed form available for 
signature, but the position of the defendant 
would have to be carefully safeguarde 
It is the duty of the Court to inform 
of his right, see the section cited; 4d 
this duty has been emphasised by | 
High Court more than “once, the lat 
case being R. v. Hampshire Justices: 
parte Porteous (1929), 84 J. P. 70, 4 
it is once more clearly -laid ‘doy, 
the provision of ‘the statute ie 










F 
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and: its carrying out a condition precedent 
sto jurisdiction to try summarily. 4 


n Of course, the form on which the “de> 
jfendant expressed his wishes in the matter 
could be so drawn that it provided ;for 
„both his claiming to be tried by jury and 
mot so claiming; and the absence of the 
‘signed document could be.made conclusive 
evidence that he had not beer offered his 
election. (Provision would have to be 
. aade for the case of a refusal to sign). 
“There is a good deal to be said for 
‘de proposal to tighten up the procedure 
in this matter. Wé have ourselves known 
nany instances where the defendant has 
been tried summarily and convicted, with- 
7 out being told of his right to be tried 
by a jury.: Indeed, one clerk to justices 
„admitted to the writer that his bench has 
tried very ‘many cdses under the Aliens 
‘Order, and’ it has never occurred to him 
[that the foreigners concerned were entitled 
to the Englishman's historic privilege of 
trial by jury; and isolated instances, 
from. many places, have come to our 
aejpWledge.: = 
It is souhd practice in any case for 
‘he clerk to record upon his note that the 
avfendant Has been informed of his right 
“when section 17 confers it. A convenient 
formula is $E.S.T." (elects summary trial). 
pit does not?take long to write three letters 
rand puts the matter beyond reasonable 
‘doubt if they areton the note. In the 
‘rare case where the accused declines to 
‘make a choice, a longer form of words, 
recording that he has been informed of 
his right and does not claim it can be 
“used, h 
k The point is one deserving careful at- 
fontion in, daily practice. So often a little 
mrouble taken at the right moment saves 
peace. deal of trouble later: - Justice of the 
eace. 









Whe Policeman’s Word. 

. Of course, the Police are generally right, 
rad’ rarely. do they. prosecute or make a 
stand without good cause backed by good 


é hoped without offence that the doctrine 


d'in Belfast and Northern Ireland. For 
ey are human, and at times liable to 
rror and human frailty. 

It is now generally recognised, as the 
esult` cf examination of results in ‘motor- 
g” prosecutions over the Province during 
i considerable period, that the’ wise and 


vidence and. lawful reasons. Yet it may ` 


f Police Infallibility will never be accept- ` 


rudent course foreany motorist who ig ` 
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charged with reckless driving and similar 


-crimes to plead guilty, whether in fact the | 


accused motorist is personally convinced 
of his innocence or not. Defence is, as 
a rule, a waste of time if it involves 
contradiction of Police evidence; and the 
delay may well result in a fine or other 
punishment greater than it. would - other- 
wise have been. 

It is pleasant to observe, at any raté, 
that the magistrates are steadfast in their 
faith. Beautiful young women have tried 
their sworn word and their unsworn wiles 
and have not succeeded against the’ un- 
adorned narrative of the Policeman's note- 
book. ast week, even the motoring 
clergy in the witness-box did not prevail 
against it:—The Law Journal. dated Sep- 
tember 29, 1984. 


The Press andthe Courts. < 

At the fiftieth provincial meeting of the 
Law Society, at Newcastle last week, the 
question of press publicity in connection 
with legal proceedings was dealt with in 
a paper entitled Judicial Dispensation, 
read by Mr. Charles L. Nordon. 

Mr. Nordon dissociated himself from the 
idea that press publicity is an essential 
safeguard against judicial injustice, and 
expressed the opinion that many wrongs 
were suffered and redress forgone because 
of the sufferer's fear of publicity and ex- 
posure to gossip due to an jnadequate 
impression of the facts and the litigation. 
As for- press publicity, “One litigant 
might have the good fortune to escape 
from a yery sordid case without any press 
publicity at all. Another, because he held ` 
an honoured or notorious name, was certain 
to attract the tender attentions of the pressl 
who had complete licence as to what part ` 
of the proceedings they would report and 
what they would omit.” 

We believe in thé public administration 
of justice, not because judges and magis- 
trates are ‘likely to be unjust, but because 
now and again .the knowledge that his 
decisions and his observations may be 
widely reported and possibly criticised, 
may well make any man even more carefu, 
than he would otherwise be. And, besidas, 
the public should be informed of what 
goes on in the Courts and with what 
the law concerns itself. Only -so can many 
of the genéral public obtain the most 
elementary knowledge of law and its ad-, 
ministration. 

We agree, most heartily, however, that 9 
the method of reporting is. often unsatis- e 

e 


< 


100 .. 
factory; it is too often capricious and even 
unfair. Undue publicity can work irrem- 
ediable ruin where it is certainly not 
déserved. Small cases are magnified sen- 
sationally because of personalities who 
make good copy. All this ill serves the 
cause of justice. . 

Mr. Nordon’s remedy would be, in civil 

<. cases at all events, the restriction of what 
might be published. This has been done 
in some branches of the administration of 
justice, and might, we think, be extended. 
Even in criminal cases there might with 
advantage be some check on the amount 
of prominence and detail with which a case 
is reported:—Justice of the Peace. 


Trumpery Libels. é ' 

Can anything be done’ to prevent the 
bringing of flimsy libel actions against 
newspapers? The question is suggested to 
us by the eventsin Nevill v. South Essex 
Recorders, which was called.on last Friday 
before Mr. Justice Swift. The plaintiff 
did not answer, and the defendants obtain- 
ed judgment. On the facts stated in Court 
it seems that the plaintiff would have had 

. difficulty in getting tothe jury. His name 
had been mentioned in the course of a judi- 
cial proceeding and the defendant newspa- 
per reported it with a headline which mere- 


ly indicated that some question -was asked . 


concerning him—as was the fact. It would 
be'unfair to.condemn the plaintiff without 
full knowledge of the circumstances; . but it 
must be said that if be was of small 
. means and wished to vindicate his rights 
or character, the Poor Person’s procedure 
was open to him. The Courts are, of 
course, free to all His Majesty's subjects, 
bùt plaintiffs who launch.actions of this 
kind and then think better of it should 
surely be required to inform the defend- 
ants of it before they have incurred all the 
trouble and expense which are involved 
in getting ready for a libel action. As 
things stand they have noremedy; and we 
“can only hope that, in this case, they will 

be able to recover their costs, Those who 
control our procedure should look into the 
matter.—The Law Journal, dated Octo- 
ber 18, 1984. 


Nudism and the Law. 

A reviewer in the Times Literary Sup- 
plement for the 27th September says that 
“the deliberate exposure of the naked body 
in public makes one liable to prosecution 
ge punishment under the Vagrancy 

ct.” . 
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This is incorrect. The provision of. the 
Act which is, no doubt, in the mind of 


‘the writer is that which makes punishable 


the wilful, open, lewd and obscene ex- 
posure of the person with intent to insult 
females. The -provision deals: only with 
males and has. no application to women. 
exposing their private parts in public. | 
The law‘can deal with nudism in public, 
both by indictment for a common law 
misdéemeanoar (R. V. -Sedley (1663), 1 Keb. 
620; 83 E. R. 1146), a:form of prosecution, 
hedged about with .:a good many: 
difficulties (see an article 91 J. P. 
618), or more easily, in ‘some cases, by | 
prosecution for its results.,A person walk- 
ing naked in a town would infallibly 
collect a crowd and produce an obstruction. 
Practically, an apostle of nudism would: 
find himself in difficulties even in a. 
country lane. A policeman would arrive. 
with -a sack, and stolid persons would 
send him or her to an observation ward.—__ 
Justice of the Peace. 4 oa 
Why the Scot Loves the Law. ; 
Lord Macmillan Has ‘now disclosed the 
secret of the Scot's love of litigation; and if © 
he can suggest a means whereby thé: 
Sassenach may be induced to, regard the 
law Courts-as places of delight and joy he 
will have earned, and will almost cer- 
tainly receive, the plaudits of England's, 
lawyers and may be a commemorative an-. 
niversary. : gg 
“The Scotsman,” said he, “has always 
had a natural love for the law-I had. 
almost said a delight in it! If we have 
been accused of litigiosity and disputa-/’ 
tiousness it is only because we. naturally 
exhibit the defects of our qualities, and 
those qualities are a strong and vigorous : 
sense of principle and an intolerance of: 
injustice.” + ee es: 
Tt is not that the Englishman's sense of 
principle is missing or that he isan undue _ 
lover óf injustice. But of late years he: 
has become very considerate and calctlat-4 
ing; and he is too apt to sit down and ' 
count the costs. The-result of his unprin- ; 
cipled arithmetic is not infrequently -to , 
lead him to the conclusion that he will’ 
have more injustice by going to law than | 
by abstaining from it. And.we can cit, 
plenty of legal authority for the view tha. 
(at any rate in the K.B.D, and under its 
prevailing -system) litigation “is fraught . 
with expense, vexation and delay, and‘ 
that these ‘things often amount to œ denial 
of justice—Theg, Law J ournal. 
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great common law of this country, and 
the tremendous field covered by decided 
cases. The layman would then perhaps 
appreciate something of the significance 
ofaremark once made by Mr. Justice 
Darling that he would be happy and 
content if he knewonly one-half of the 
law of England. 
DELEGATED LEGISLATION. 

My task, however, is to deal more 
particularly with the vexed question of 
delegated legislation, although Iam sure 
it will be realised that I shall have to 
exercise some ingenuity to compress within 
the limits of a paper of this kind any 
adequate survey of the position, while, at 
the same time, preserving some semblance 
of coherence. 

I have said enough already to indicate 
that, in my view, we are suffering from 
an acute form of legislative indigestion. 
Tt is a condition which is rapidly becom- 
ing chronic, and will, unless given a very 
salutary check, result in grave and irrepar- 
able damage. 

_ The most disturbing aspect to my mind 
is the extent to which we are delegating 
to Government departments those legisla- 
tive powers which should be exercised by 
Parliament alone. I have had exceptional 
opportunities in my dual role as a practis- 
ing solicitor and as a member of the 
House of Commons of observing the 
growing tendency of the departments to 


` filch legislative power whenever opportunity 


presents itself. Indeed, it is because I 
have been profoundly disturbed by my 
own observationsin this regard that I have 
been moved to give to this paper the 
title it bears. 

1 do not think that there can be any 
doubt but that there is a conspiracy on 
the part of highly placed Government 
officials in Whitehall to usurp the legisla- 
tive functions of Parliament and to oust 
the jurisdiction of the Courts. 

It is none the less grave a position, 
because the conspiracy is-in all probability 
tacit rather than plotted, and the danger 
is none the less real because the motives 


actuating those officials are of the 
most high-minded and public-spirited 
character. 


T am sure it wil) not be thought for one 


“moment that this criticism is intended to 


be an attack or diatribe against ‘what is 
universally acknowledged to be the finest 
civil: service in the world. 

Our officials are in the main men of 
high capacity’ and ardent zeal, but it 
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would be true to say that they suffer from . 
the defects of their qualities. There is - 


indeed, I think, a deep-seated but perfectly 
honest official conviction that the best 
and most scientific method of ruling the 


country is by departmental edict without , 
interference or circumscription by Parlia- . 


ment and unassailable in the Courts. 
Lord Hewart in his book on “The New 
Despotism.” was very emphatic in his 
language in this connection, and said: 
“There is now, and for some years past 
has been, a persistent influence at work, 
which, whatever the motives or intentions 
that support it may be thought to be, 
undoubtedly has the effect of placing a 
large and increasing field of departmental 
authority and activity beyond the reach 
of the ordinary Jaw. Allthis is manifestly 
the offspring of a well thought-out plan 
the object and the effect of which are to 
clothe the department with despotic power.” 
While Professor C.K. Allen, in his excel- 
lent little book entitled ‘Bureaucracy 
Triumphant”, carried this even further by 
saying: “And this temper, though far from 


consciouly flagitious, may lead to results- 


which are scarcely distinguishable from 
unscrupulousness.. If, for example, as 
Lord Hewart is convinced, it leads servants 
of the public deliberately to draft sub- 
ordinate legislation in unintelligible terms, 
on the principle that ‘to be intelligible is 
to be found out,’ it is impossible to, 
go on paying compliments to an abstract 
purity of purpose.” 

These are strong words, but 
indicative of the genuine anxiety and 
apprehension which exist amoung those 
who have studied the problem of this 
growth of bureaucratic influence 
control, les 
hut intensified by the frank admission of 
Sir William Grehan-Harrison, Chief Par- 
liamentary Counsel, when giving evidence 
before -the Donoughmore Committee on 
Ministers’ Powers, : 
delegation in the legislative tendencies of 
modern England was deliberately encourag- 
ed by Lord Thring when-he held the 


office of Chief Parliamentary Counsel, and . 
that that principle has been consciously . 


and wholeheartedly followed by his succes- 
sors in office. < 

In a reference to this evidence the 
Donoughmore report makes the interesting 
comment: “We doubt, however, whether 


Parliament itself has fully realised how . 
extensive the practice of delegation has-. 
become, or the extent .to which it has. 


they are 


and, 
That apprehension is not lessened - 


that the practice of. 
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surrendeted ` its own functions inc the: 
process;or ‘how‘easily the practice might be- 
abused:*! 
The danger’ has : also not” escaped 
observation ' by thé: judicial bench, “and in : 
the-capeof Rex v, Halliday,’ Lord: Shaw 
of Dúhnfermilnev felt” it “necessary “to utter 
the following ~warning:: “Once Jet the: 
: overmastering: generality! of the: principle 
of ‘Régulation :be affirmed, * as has-heen 
done;“all ‘is lost:) the. Jaw <itself. ig over» 
mastered: Thé' only! law ` remaining is 
that' which: thé:Bénch must accept’ fromthe 
mouth: ofthe Government.” ' 
In“ fate "of al thistsand - ofall “then 
overwhelming mass: of évidence that éould 
be‘ ‘quoted:“if: time: permitted,’ can “it: any - 


longer: bé=doubted that: we: arefaced-with * 


nothing ‘more-‘orleés-than-a constitutional: 
erlsis:: If! thisi-bé so,’ then - 
mission“ it' is -a= matter whic 


h, perhaps; 
as dominantly'as any othér, sh 


ould exercise-. 


the minds! of that: great body of. practising : 


lawyers“in this country whose vehicle of 
expression-is this‘society: - 

Thére may; ‘of: course: 
even “among the: learned members -of this - 
society, as “to*the- desirability of ‘submit- 
ting tö a form of ‘government by depart- 
mental regulation,- butatvany ratelit'is 
of “sufficient fundamental . importance: to’. 
bediscussed-: and:' decided... in “ihe open: 
rather: than-that- we: should “permit_ it to: 
drift and :be left. to ‘eventual: but “pro-: 
blematical adjustment-on: the pri 
Solvitur ambulando. 

ABROGATION OF Pak LIAMENTARY: SOVEREIGNTY. 


In the:meantime: let there be no mistake: *: th 


the abrogation of the Rule “of: Law and: 
the -Sovereignty of Parliament: are “being :; 
rapidly brought: about” by ‘piecemeal: and: 
subterranean’ methods.:-.T'he' whole system 
of: government: iss-being- undermined in a 
way: which -thepublic -would! not -tolerate . 
if “it: were cognisant of’ it.: At:the moment, . 
however; it‘‘is < clearly. escaping -' general 
noticeand unless checked’ will continue: 
to escape notice until the:mischief has been 
carried'to' completion. f 

Hitherto the constitution of this country - 
hds--been ‘the -envy:of the. world, and we 
have. enjoyed” this! reputation: largely 
because: of ':ther supremacy: of. whatuPro- 
fessor Dicey described as thes 
Law.” “This:principle canbe ie 
assmeaning thàtrthere is only:‘o 
oftjustice available to or against 
of “our ‘people: of whatever office 
in“society,* and: that 
whew liableto‘action, 


pitomised 
ne system: 
the. whole- 
or: position: 
-the ~ Orown > itself, 
and ‘all servants” of- 
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:be-varying: opinions, « 


neiple: ofr: 
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the- Crown, are justiciable’ in the:-ordinary 
“Courts -by the ordinary law of the land.: 
We have : never been persuaded to grant 
“any special procedure applicable exclusively 
to members’ of the executive. We have no i 
droit administratif ‘such as that: which 
` operates‘in France, od | 
But whereas the French system-of droit 
administratif, with -1ts special Court of 
Appeal, the Conseil d'Etat, has- been 
- developing on lines very much in favour: 
of the subject: rather than of the adminis-- 
tration, we in this country ‘are fast. crea- 
ting a- retrograde’ system whereby ` 
the. administration—the Government- De-i: 
partment'—is being placed above the Jaw 
ina way which constitutes a real threat: 
to our cherished rights and liberties. | 
The':practice is growing ‘of è: passing ~ 
Acts of Parliament in more or ‘less:skeéleton:« 
formand conferring: wide powers on the. 
‘departments: concerned to’ fill in the ‘gaps : 
by making regulations, On the faée of 
ib“ this might appear to the casual ingnirèr - 
quite a rational thing to do, particularly! 
in: view ‘of the complexity of the chang- 
ing ‘times ‘in which: we live.: It’ might: 
also “bé asked, if -Patliament™ chooses: to: 
- confer these-powers, why raik at> the: 
Departments 2? ` A9 ‘to this,-however;"T am’: 
quite sure that Parliament as-a whole does : 
‘not appreciate the enormity of the thing - 
‘that it is doing, and, in“any- ‘case, there 
are many:M.P.’s who are far too quiescent 
in their acceptance of the: Departmental : 
point'of view. : 
Moreover,* it should not bé forgotten: 
at legislation, although nominally émana- 7 
: ting from ‘Parliament, is largely prompted. ' 
' by the departments and drafted ‘either by 
- them or on their instructions. : It’: is 
> instructive ‘to observe the methods ‘by: 
which the administration: has sought, and 
in’ some cases contrived- to gather to itself, : 
not only more power, but ‘to make that ° 
power unchallengeable. Weare all familiar. 
with the type- of clause in Statutes which 
reads; “For executing the-:-powers' given 
to him by ‘this’: Act the : Minister shall 
make such rules, orders>and regulations’: 
‘as he may think ft”. This is no. donbt-.. 
much too wide, but it is guite clear that .: 
the remedies of certiorari, mondamus.or ` 
* prohibition would still be ‘available in the 
event of the rule or-regulation issued by thei 
Minister being ultra vires. 
Drvicks To SECURE FKEEDONM, | 
Bureaucracy, however, chafes : against» 
any restraint’ by -the Courts, .and:a device 
to-secure .freedom-from judicial:.interven-' 
e 
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tion--was attempted by the insertion in - 
Acts of Parliament of a provision in thése 
terms:: “Anv order made under this Act: 
shall have effect as if enacted in this Act.” 
This' was a blatant’ attempt to secure 
immunity ‘from the process of ‘certiorari, 
but ‘fortunately the ‘House .-of ‘Lords in 
the case'of R.v. The Minister of “Health, 
lex parte Yaffe), laid it down that despite 
the fact: that the provision makes the 
order speak as if it were" contained in 
the Act, if the order as made conflicts 
with the Act'itself, then it will have 'to ^ 
give way to the” Act.” Therefore, if the 
order is inconsistant with the’ provisions : 
of the Act which: authorises it, the order’ 
will be bad.’ i i 

Then, of course, „there is the obnoxious 
Henry- VIII.. clause, so . called. because. 
that king. was regarded as the. very. 
impersonation of ' executive autocracy.. 
This type of clause usually reads: “If 
any difficulty arises in connection -with 
the application of this Act or in bringing > 
into operation any .of the provisions of 
this Act the Minister may by order remove: - 
the: difficulty, or make any ‘appointment,’ 
or do any other thing which ‘appears: to 
him: necessary for ` bringing: the said 
provisions into operation, and any such - 
order may modify the provisions of this’. 
Act so far as: the: Minister may. deem ~it - 
necessary or expedient for carrying ‘the > 
order into effect.” 

It is dificul; indeed to- conceive~that™' 
these powers have had any. parallel since 
the: dispensing powers, given ‘to Hehry 
VIII. ‘by his obsequious gang of.-‘“‘Yes 
men.” 


THen,comparatively.recently. ‘an .attempt. . 
was made by the Department of Agriculture.. 
to. secure.:the inclusion in the. Agricultural-. 
Marketing ; Act:.of a provision in. these . 
terms.:. “The . making . of. an... order- inr. 
pursuance of this section shall be. conclusive - 
evidence that the requirements of this 
Act’ have: béen complied with, and that 
the order and the scheme approved thereby: 
have been duly made and ‘approved, and ' 
re within the powers conferred . by: this 

ct.” 

This: was violently’ opposed in the.House 
of-Cómmons, but it was not until after 
it incurred ‘hostility in the House of Lords, 
which’ was -renewed when -the: Bill came : 
back-to the Commons, that a safeguarding 
provision was inserted providing «for a ' 
period-of twenty-eight’ days: after an order 
had beén made by. the Minister during © 
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which the validity of the schéme’ could be’ 


. challenged in the Courts. < 


The distressing feature is, howéversthat : 


“this type -of clause, without any limiting > 


provision such as was obtained “here, is 
already’ embodied in other measures which” 
are already in ‘the Statute book. 

It is almost impossible to imagine ‘any’ 
clause which could be more subversive of 
the power of Parliament or the authority of 
the Court. a 


CHALLENGE.IN THE COURTS. 


‘In March of this year a short’ “Bill was‘ 
introduced under the ten’ minutes’ rule - 
by Mr. Dingle ‘Foot, one --of the: small 
band of lawyer M. P.’s, who almostoalone : 
appear tobe alive to ‘the «great: danger - 
to our constitution inherent in this kind 2 
of legislation. ‘This Bill’ provides>:for the 
extension to all other legislation of the 
principle of the right of challenge-in -thé 
Courts for a period of. twenty-eight days. 
My own view is that this period is much- 
too short, and. that it should be not leés:. 
than six months. However, the Bill is 
still on the table, and, as Fit is :not-a 
Government but a private Member's Bill,- 
unbeloved by any of the Departments, 
it is likely to remain-on the table: 
indefinitely. í 2 

It so happens that whenever a lawyer- 
M.P. endeavours to explain that he is: . 
proposing an amendment or opposing a 
particular clause because: he ‘is anxious: 
to avoid unnecessary litigation, the Houses: 
of Commons laughs uproariously, no-doubt: 
because of the sedulously fostered idea that 
lawyers deliberately complicate legislation . 
in order to’ create work for themselves. 

As a matter of faet they are the -mosts 
effective watchdogs:of the: public against 
the incursions of the bureaucrat: 

Hven so, their efforts: have . not “been: 
successful in: preventing the. haphazard: 
evolution: of 'a system of delegated legisla- 
tion which lacks’coherence and uniformity: 
Professor Allen ‘satirically deseribés it: 
as a-‘sprawling ‘mass: of departmental: 
powers partly executive; partly judicial, 
some controlled by the’ judiciary, ‘many ofc 
them:uncontrolled.” ` wa i 

There is’ no proper or: clear classification. 
of the heterogeneous: conglomeration .of : 
regulations, rules :and orders : which are : 
in force to-day, and the nomenclature : 
used is. of ¢ thé’ most «- confused 
and diverse character even for describing 
the same thing. : g 

There'-are also different: methods of ' 
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securing for these orders the force of law. 
In some cases the proposed rules are laid 
on the table of the House of Commons 
for a certain number of days—usually 
twenty-one or twenty-eight—and they pass 
automatically into law unless annulled 
by a resoluticn of the House within the 
stated time. 

In other cases the rules require an 
affirmative resolution by both Houses of 
Parliament before they can become law. 
This affirmative resolution procedure is 
perhaps one of the greatest safeguards 
that obtain, but it is only rarely that the 
House of Commons succeeds in obtaining 
even this concession from whatever Minister 


may be in charge of a Bill. The De- 
partments detest it—it cramps their 
style. 


The most obnoxious of them all, how- 

ever, are the *‘Provisional Rules and Orders.” 
“These come into force immediately on 
publication without Parliamentary scrutiny 
by virtue of the provisions of s. 2 of the 
Rules Publication Act, 1893. It is true 
that the same Act provides that a Provis- 
jonal Order shall only remain in force 
until a rule embodying the order has been 
confirmed or rejected by Parliament, 
without prejudice, however, to anything 
which may already have been done under 
the Order, but the bureaucrat easily 
evades this provision by’ the simple 
expedient of omitting to submit to Par- 
liament any genuinely permanent rule 
which could be the subject of debate. 
By this device, therefore, ostensibly 
temporary and Provisional Orders acquire 
permanency and the safeguards of publicity 
and Parliamentary control are thereby 
defeated. 

Such Provisional Orders require a 
certificate from the appropriate Minister 
that they are essential on the grounds 
of urgency, and it is a highly diverting 
form of entertainment to glance through 
a number of these Orders and observe the 
kind of provision which is solemnly certified 
by a Minister of the Orown to be of such 
urgency thatit cannot await the formality 
of sanction by Parliament. 

The iniquities of D.O. R.A., excusable 
though they might have been in time of 
war, are being perpetuated in another 
form without the slightest reason or 
necessity. 

ELEMENT oF UNCERTAINTY. 

It is an essential ingredient of good 
law that it should be certain. But what 
certitude is there about the great bulk 
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of the law today? A client asks 
to be advised; the statute is consulted 
and the position under it explained. It 
is then observed that wide powers of 
making regulations have been delegated 
to the Minister. A search ia made for 
the regulations, but few practitioners are 
able to make provision for keeping check 
of all the regulations that are issued. 
Recourse is, therefore, had to the local 
law library, but still one cannot be certain 
that the loose leaf file of regulations is 
right up to date. The only safe way is 
to communicate with the Stationery Office, 
and, even then, one is pursued by the 
haonting fear that another regulation 
may have been issued whlie the 
others are in the post. There can be 
no question that the task of finding the 
lawis being rendered inordinately difficult 
by this systemof legislating by regula- 
tion. 


Then again there is the uncertainty 
created by giving the Minister power to 
decide that different parts of an Act shall 
come into operation on different dates, 
This leads to considerable confusion. The 
general public is left in a state of com- 
plete fog, and lawyers themselves are 
frequently in a position of considerable 
doubt. Indeed cases have been known 
where the Police have actually instituted 
prosecutions in the belief that certain 
sections of an Act have come into opera- 
tion, only to discover later that they were 
mistaken. 

All this is bad for the dignity of the 
law, and can only result eventually in 
bringing it into contempt. 

In passing, perhaps it may be fitting 
to observe that the multiplicity of regula- 
tions has the effect of throwing upon the 
Police additional work in dealing with 
what are more or less technical offences, 
thereby diverting them from their paramount 
duty of crime detection. 


Under the Road Traffic Act, 1930, and 
the Road and Rail Act, 1933, tremendous 
powers are given to the Ministry of 
Transport, and the word “prescribe,” which 
is such a source of irritation to the busy 
solicitor, occurs in them with monotonous 
regularity. Just as under the Housing 
Act of 1930, it is possible for the Ministry 
of Health to take away a man's property 
without the payment of a penny compensa- 
tion, so is it possible under these Traffic 
Acts to take away the whole of a man's 
business involving all his capital, without 
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any safeguard except an appeal to the 
Minister himself, 

This brings me to a subject which, but 
for the fact that I must not permit this 
paper to stray beyond tolerable length, 
might profitably be discussd in some 
detail; suffice it, however, for me to say 
this—it is the first and most fundamental 
principle of natural justice that a man 
may not be a judge in his own cause, 
but the judicial and quasi-judicial powers 
conferred upon departments now enable 
the bureaucrat to fill the threefold role 
of legislator, administratorand judge. Too 
often he is not only both suitor and judge, 
but a judge who is unappealable. Could 
anything be more ludicrous? Grave 


hardships are being inflicted by this evil’ 


system, and justice is too often being 
burked by the ipse dixit of some depart- 
mental official, . 
Without doubt many people are chafing 
at departmental decisions which are entirely 
destitute of any semblance of justice, and 
particularly is this so under the Road 


Traffic Acts and the Housing Act of 
1930. 

To such an extent are Government 
Departments exhibiting an increasing 


tendency to arbitrary and unconscionable 
action that it should not be surprising 
if ere long there is a powerful reaction 
against the exaggerated extension of govern- 
mental functions. 

Certainly we are deliberatly courting 
trouble if we continue the practice of 
placing any official in the position of 
knowing before-hand that any decision 
he may give, however unreasonable and 
unrelated to the canons of justice and 
equity it may be, cannot, in any cir- 
cumstances, be questioned either in the 
Courts or elsewhere. I say elsewhere, 
because the bureaucrat is so impatient 
of any form of control that, if his action 
is sought to be impeached in the Courts, 
he takes refuge in the plea that his 
decision was an administrative one, whereas, 
if he is called to account by, say, a 
Member of Parliament, he does not hesitate 
to claim that he was acting in a judicial 


capacity, and, therefore, immune from 
interference, And so he enjoys the best of 
both worlds. 


The exigencies of time preclude any 
. further examination of this theme within 
the limits of this paper, or any teference, 
as I would have liked, to the position 
which arises under such bodies as the 
Unemployment Assistance Board, or of 
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the Courts of Traffic Commissioners, where 
restriction of audience to qualified and 
controlled advocates who would be unlikely 
to make statements which could not be 
justified or, at any rate, would not be 
able to do so with impunity, would bring 
about a much needed improvement in 
the conduct of the business which comes ` 
before them. , 

My concluding sentences must, therefore, 
be devoted to a brief consideration of the 
steps which should be taken to minimise, 
if not to entirely eradicate, the evils to 
which I have endeavoured to direct 
attention. i 

SUGGESTED REFORMS. | 

First of all, there should be a substantia 
diminution in the output of legislation. 
There is too much of it. The argument 
so often advanced that it is necessary to 
delegate the powers of which I have been 
complaining because Parliament has no 
time to deal with somany matters leaves 
me quite cold and unimpressed. It is 
true that Parliament is asked to do more 
than it can properly. deal with. The 
remedy is to reduce the demands upon 
it. Let us curb the insensate desire to 
legislate about anything and everything. 
It is time we began to administer a 
corrective to the insatiable appetite to 
control other people's affairs. An instance 
of the length which we have now reached 
in the realm of interference was afforded 
the other day when an undertaker was 
summoned under the Road and Rail Traffic 
Act with having carried a coffin containing 
a corpse in a hackney carriage 
withont having a licence for the carriage 
of goods. The farcical aspect of it is 
that, if the corpse had been contained in 
a Brighton trunk, there would have been no 
offence. 

Seconly, any Bill presented to Parliament 
should contain in itself those provisions 
that it seeks to enact instead of leaving - 
all manner of things to be dealt with by 
regulation which might well be included 
in the Bill. The present method tends to 
slip-shod preparatory work and should be 
discouraged. f 

Thirdly, the Henry VIII. type of clause 
to which I have made reference should never 
be permitted. 

Fourthly, the practice of legislating by 
reference to other statutes should be 
reduced to an absolute minimum, and 
each Bill should be as completely self- 
coniained as possible, even at the risk of 
greater length and prolixity. 


40 
“Fifthly, every. Bill should be submitted 
to a small. specially selected committee 
of the House of Commons, whose . duty it 
would be carefully. to scrutinise “all sug- 
gested powers to make rules and regula- 
tions, and to recommed their deletion. in 
all but the .most exceptional -circum- 
stances. 


= In addition. the’ Rules Publication Act 
of 1893 should be drastically revised, and 
every rule, regulation and order should 
. be subject to challenge in the Courts. 
The Donoughmore Committee made a 
number of excellent 
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recommendations, and these should be given 
effect as early as possible. 

- Above all, the sovereignty of Parliament 
_and the. supremacy of the law should be 
maintained at all costs. Even if this 
results in some delay in dealing with 
various matters as they arise—a suggested 
outcome which I do not necessarily accept 
—the price will not be. too high for. securing 
the preservation unimpaired: of a constitu- 
tion which has stood the test of time, which 
has weathered the cataclysmic periods: of 
recent times, and which is at once the pride 
of our own people and the envy of every 
other nation in the world.—The Law Times. 





Extracts from Contemporaries. 


‘The ‘Admission of” Russla to” the 
' League. 

Objections have been expressed by private 
‘individuals in -this country, as well -as 
publicly in some other countries, to- the 
admission of Soviet Russia to the League 
‘of Nations ; but these objections have not 
prevailed, and the preliminary steps towards 
her admission which have been ‘taken show 
‘that this will shortly be an established 
fact. Membership of the League is regulat- 
ed by Article 1 of the Covenant. | This 
Article named, by reference to an Annexe, 
the original members, and provided for 
certain other States to become members if, 
within two months of the coming into force 
‘of the Covenant, they acceded thereto with- 
out. reservation. And any fully self-govern- 
ing State not named in the Annexe might 
become a member if its -admission was 
‘agreed to by two-thirds of the Assembly, 
-provided it should give effective guarantees 
of its sincere intention. to observe its 
international obligations, and should accept 
such regulations as might be prescribed 
‘by ‘the League in regard to its military, 
naval and air forces and armaments 


‘The Proceduré-for Admission. 

It has been said that procedure’ thus 
laid down `^ for*'the- admission of. new 
members-is vague, but though the initial 
steps may vary, the conditions of admis- 
sion are precise. The initial steps may 
‘vary in “that a candidate may formally 
apply ‘for admission, or, fearing rebuff, 
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may wait to be invited by States sufficient 
in number or influence. to secure that 
there -shall be a sufficient majority in the 
Assembly. But whatever method is adopted, 
the condition of a two-thirds majority . in 
favour of admission, and the giving. of 
guarantees, must be fulfilled. In the case 
of Russia the latter method has been 
adopted, and last Saturday its Government 
was formally asked by the representatives 
of thirty States to join the League. These 
included the United Kingdom, France and 
Italy, :as well as Australia, Canada, New 
Zealand and South Africa. The invitation 


-was accepted by M. Litvinoff on behalf of 


the Soviet Government, and an undertaking 
was given, ‘in accordance with Article 1 
of the Covenant, to observe all the inter- 
national obligations and decisions binding 
on members. In pursuance of this invita- 
tion and acceptance the Sixth (Political) 
Committee of the Assembly decided on 


‘Monday -after a long debate in which M. 


Motta, for Switzerland, and some other 
dissentient delegates expressed their views 
freely —by thirty-eight votes to three, with 
seven abstentions, to recommend the As- 
sembly ‘to admit Russia to the League, and 
it only remains for this to be ratified by 
the Assembly, The recent history of Russia 
has furnished cause for strong criticism 
both on religious and humanitarian grounds. 
Perhaps the best answar is that it is more 
promising for world peace to have Russia 
inside the League than outside.—The Law 


“Journal, September 22, 1934. 
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COMPETITIONS 


_ Prize competitions are becoming increas- 
ingly. popular and the question is liable to 
arise asto whether they are lotteries. The 


statute law against lotteries goes back a 


long way. The earliest Act was i0 Will. 
3, c. 23 (1698), which declared them to 
be common and public nuisances, and a 
series of Acts followed down to the Lot- 
teries Act, 1886, dealing with various 
aspects of the subject. One ofthe most 
important, and one under which prosecu- 
tions are frequently brought, is the Lot- 
- teries Act, 1823, s. 41 of which provides 
that—. : ; ; 

“If any person shall sell any ticket or 


tickets chance or chances share or shares of. 


-any ticket or tickets chance or chances 


in any lottery or, lotteries authorised by’ 


any , foreign potentate or state or to be 
drawn in any foreign country or in any 


lottery or lotteries except such as are or - 


shall be authorised by this or some other 
Act of Parliament to be sold’ or shall 


publish any proposal or scheme for the. 


sale of any ticket or tickets chance or 
chances except such lottery or lotteries 
as shall be authorised as aforesaid... .” 
such person is to be subject to the penal- 
ties prescribed. This Act shows the some- 
what curious policy of the Legislature at 
that time with regard to lotteries. It is 
intituled ‘‘An Act for granting to His 
. Majesty a sum of money to be raised by 
Lotteries,” 
s. 41 was to prevent the ordinary citizen from 
setting’ up schemes competing with the 


official one rather than tostop lotteries 


as things harmful in themselves. 
` There is no statutory definition of a lot- 
tery and in Taylor v. Smetten (1883), 11 Q. 
B. D. 207, Hawkins, J., adopted the one 
in Webster's Dictionary, “a distribution of 
prizes by lot or chance.” To constitute 
a lottery, however, the matter must depend 
not merely largely but entirely upon chance 
(Hall v. Cox 
. case & paper had published the number 
of births and deaths in London during a 
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and the ostensible object of- 


announced 


1899] 1 Q. B. 198). In that. 


AND LOTTERIES. 


certain week and offered a large prize for 
a correct prediction of births and deaths 
in London during another week. Each 
competitor was to send in a voucher and 
a coupon taken from the paper, but sub- 
ject to this was not limited toone predic- 
tion. The Court of Appeal held that the 
competition was nota lottery as there was 
an element of skill dependent on the in- 
vestigation of the returns for previous 
years and the consideration of the increase 
of population, the death-rate and such like 
statistical investigations. 

In Barclay v. Pearson [1893] 2 Ch. D. 194, 
a weekly paper published a paragraph of 
which the last word was omitted. Prizes 
were offered to competitors sending in the 
missing word, the entriesto be accom- 
panied by a postal order for ls. The 
scheme was held to be a lottery, and in his 
judgment Stirling, J., stressed the point 
that competitors were not required to choose 
the most appropriate word, but merely the 
one which in fact had been omitted, al- 
though a great number of other words 
might with egual propriety have been used 
to complete the paragraph. 

There have been two cases on the once 
popular limerick competitions. In Blyth v. 
Hulton & Co., Ltd. (1908), 24 T. L. R.719, a 
weekly paper printed the first four lines 
of a Limerick and offered a large prize 
to- the sender of the best concluding line. 
Each competitor was tosend 6d. and the 
editor's decision was to be accepted as final. 
The advertisement emphasised that every 
entry was examined by acompetent staff 
and judged entirely on its merits. There 
were 60,000 competitors. The winner was 
in due course, but the line 
which had gained him the prize was 
identical with one which had been sub- 
mitted by another competitor who, not 
unnaturally, thought himself equally entitl- 
ed to the award and accordingly sued 
the proprietors of the paper. His action 
failed, and his appeal was dismissed by 
the Court of Appeal onthe ground that 
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the competition was a lottery. Vaughan 
Williams, L. J., pointed out the im possibil- 
ity of the editor really making a.selection 
ofthe best line according to any real 
comparison of the lines one with another. 
The announcement that the decision would 
be by merit was, he said, merely colourable 
andthe decision must be governed by 
chance. In the other Limerick case, 
Smith's Advertising Agency v. Leeds Labora- 
tory Company (1910), 26 T. L. R. 335, the 
plaintiffs unsuccessfully sued for advertis- 
ing expenses in connection with the com- 
petition, The number of entries was not 
so large that it was obviously impossible 
for any real examination to take place, but 
the Court of Appeal nevertheless held that 
the scheme was a lottery. Vaughan Wil- 
“liams, L. J., said it would be extremely 
difficult for anyone, however versed he 
“might bein the English language, to be 
able to judge according to any literary 
standard of the merits of the verses sent 
in and he was of opinion that the decision 
would not be made according to any other 
standard than mere chance. 

Incidentally Blyth v. Hulton, supra, raised 
an interesting point on the familiar con- 
dition as to the editor's decision being 
final. Pickford, J., in the Court of first 
instance held that this condition barred 
the plaintiff's claim, and Moulton, L. J., 
in the Court of Appeal was of the same 
opinion. Vaughan Williams, L. J., was 
doubtful on the point, but Buckley, L. J., 
expressed the opinion that some limit 
must be put upon the power of the editor 
to decide finally. Would his award be 
final, he asked, if heawarded the prize 
toa line consisting of a series of words 
which neither scanned nor rhymed, nor had 
any logical sequence with the preceding 
words? 

The Limerick cases were distinguished 
in Scott v. Director of Public Prosecutions 
[1914] 2 K. B. 868. In this case competi- 
tors were provided with a number of 
words, one of which they were to choose. 
They were to submit two or three other 
words having some bearing on the meaning of 
the word chosen and each commencing with 
one of the letters of the selected word. The 
winning entry, based on the word “under- 
taking,” was “terminates doctors’ experi- 

` ments.”. In holding that the “competition 
was not a lottery the Divisional Court 
took into consideration Blyth v. Hulton 
supra, and Smith's ` Advertising Agency v. 
Leeds Laboratory Co, 
| ot altogether easy to’ see the grounds of 


supra, but it is, 
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distinction, and the case serves to empha- 
sise how essentially the decision must 
be governed by the whole of the circum- 
stances, 

In Hobbs v. Ward (1929), 45 T. L. R. 373, 
a competition was organised by the pro- 
prietors of certain dcg foods. No entrance 
fee was charged, but each competitor had 
to use anentry form obtainable only by a 
purchase of the proprietors’ goods. A list 
of thirteen different kinds of dog foods 
was provided, and the competition was to 
place them in the correct order of popu- 
larity, which was to be determined by the 
votes of those taking part. The Divisional 
Court upheld a conviction under s. 41 of 
the Lotteries Act, 1823. The contest,’ as 
Lord Alverstone, C. J -, Oxpressed it, was, 
who would guess with the least error the 
result of all the other guesses made by 
persons like himself, and the magistrate’s 
finding that the result depended entirely 
on chance was justified. 

An attempt was made to distinguish 
Hobbs v. Ward, supra, in Challis v. War- 
render (1930), 144 L. T. 437. Here the 
scheme was to raise a fund for 2 museum 
asa memorial io Ellen Terry the actress, 
and competitors were given a list of ten 
of her well-known roles, which they were 
required to place in order of merit. As 
in Hobbs v. Ward, the prizes were awarded 
to those whose entries corresponded most 
nearly to the general vote. The magistrate, 
ona summons under s. 4], found that the 
scheme did’ not depend entirely‘on chance, 
and was therefore not a lottery. Hé dis- 
tinguished Hobbs v. Ward on the ground 
that in the case before him voting power 
could only be. exercised by members of 
the theatrical profession and by persons 
whose names appeared in “Who's Who,” 
both classes, in his opinion, being likely 
to know sufficient about the parts played by 
the actress to be able to form a skilled 
judgment. The Divisional Court, however, 
reversed the decision. Avory, J ., observed 
that many of those whose names appeared 
in “Who's Who” were not more than twenty- 
one or twenty-two years of age, and would 
never have ‘seen Ellen Terry and possibly 
know little about the history of-her career'on 
thé stage. Moreover, it was part of the scheme 
that the tickets should be distributed, 
and many would thus pass by gift ‘or 
sale into the hands of those whose names 
did not appear in “Who's Who.” -= - 

One of the earlier cases, Stoddart. 
Sagar [1895]: 2.. Q.. B. 474, is not ‘easily 
reconcilable with later decisions. The 
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competition was for’ forecasting the first 
four horses in a race, and was held not 
to be a lottery, but the judgments in the 
Divisional Court are very brief and throw 
no light on the grounds of the decision. 
A similar competition was held to be illegal 
in Reg. v. Stoddart |1901] 1 K. B. 177. 

It is not necessary, in orderto constitute 
a lottery, that competitors should pay 
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anything in addition to the ordinary 
price of the periodical or the article in 
connection with which the competition is. 
run: Hall v. McWilliam (1901), 85 L. T. 
239; Kerslake v. Knight (1925), 41 T. L. R. 555. 
In euch cases what the, purchaser. buys 
is a paper or an article and also a 
chance in a competition.—The Solicitors’ 
Journal. 


COLONIAL MARRIAGES. 


“Tue question of the right of a Colonial 
Governor to authorise persons to solemnise 
or confer marriages in his Colony was 
mentioned lately in the Divorce Court 
(Gossage v. Gossage and Heaton, P. D. and A., 
July 21). The point came up in relation to 
a marriage in Malta by the Governor's 
licence. There is no Marriage Ordinance 
in that island, such as may be found in 
the Statute Books of other Colonies. The 
local population is, of course, entirely 
Roman Catholic and their marriages are 
solemnized by their clergy. But as to non- 
Catholic marriages the Governor has, ever 
since there was a QGov-rnor, licensed 
clergymen of other churches to make mar- 
riages, either mixed or unmixed. His 
power has never heenregulated by the law 
and the position seems to be that, as the 
-representative of the Sovereign, he exer- 
cises: this power by inherent right, that 
right never having been limited by any 
law. An expert witness gave evidence to 
that effect and said that the right of the 
Governor to issue such” licences was 
questioned some forty years ago when 
there was a reference to, the Judicial 
Committee, a report from the Committee 
on the matter, and a consequent Order in 
Council, which is dated August 13, 1894. 
We have not succeeded in tracing the 
order in the London Gazette, where it cer- 
tainly did not appear at the time; but it 
is printed in extenso in the, Parliameatary 
Papers for 1895 (C. 7982) und is mentioned 
in Burge’s Colonial and Foreign Law 
(Vol. IL], p. 209). It shows in substance 
that by a previous order of June 28, 1892, 
Her Majesty had referred to the Judicial 
Committee “certain Cases and Appendices 
prepared on behalf of the Crown Advocate 
of Malta and the Pro‘estant Communities 
of Malta respectively in the matter of the 
validity òf mixed and unmixed marriages 
in, Malta.” The committee reported that 
the questions raised by the cases were 
three. . é Í 


l. Whether the unmixed. marriages 
which had been celebrated in Malta (a) 
by English clergy, (b) by Presbyterian 
Ministers, and (e) by Wesleyan Ministers 
are valid ? 

2. Whether tha mixed marriages which 
have been celebrated by-Ministers other 
than those of the Roman Catholic Ohurch 
are valid? gate Pa Na 

3. Whether itis expedient that there 
should be legislation validating `retros- 
pectively all marriages hitherto celebrated 
in Malta by non-Catholic Ministers, and 
also regulating the mode in which mar- 
riages, whether mixed or unmixed, are 
to be contracted or celebrated in the 
future, and, ifso, whether such legislation 
ought to’ be by the Imperial Parliament’. 
or by the Government Council of Malta? - 

The Committee answered the first two ` 
questions in ihe affirmative, but added the 
following ‘“non-committal” pardgraphs:— 

“Their Lordships think it right to add. 
with references tothe first question that” 
whilst unmixed marriages by the clergy 
of the English Charch appear -to- them 
to be fully sanctioned by inveterate usage, © 
the grounds upon which the validity of 
unmixed marriages by Presbyterian . and 
Wesleyan Ministers was maintained, though 
not so clear, were, in their Lordships’ 
opinion, sufficient. ae 

“The second question involves many 
considerations attended with great difficul- 
ty. Their Lordships are conscious that, 
notwithstanding the elaborate character 
of the arguments addressed to them it is 
possible that, in the event of the question 


coming before them judicially, additional 


information and authorities might be pro- 
duced tending to shake the conclusion 
which they derived from the materials be- ` 
fore them.” y 
In reply to the third question, the Com- 
mittee merely replied that where marri- 
ages had taken place inthe mode autho- 
rised by the British Governor in such 
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circumstances that the validity of the 
ceremony may be open to question it is 
expedient that the matter be set atrest 
by -legislative declaration but their Lord- 
ships are not in a position to make any 
suggestion as to the Legislature by which 
that object ought to he accomplished ” 

-Such was the report. In. Council on 
August 13, 1895, the Queen was pleased 
to “prove thereof and of what is contained 
therein whereof,” concludes the order, 
“all persons whom it may concern are to 
take notice and govern themselves ac- 
cordingly.” 

No law of the kind suggested by thé 
Judicial Committee has ever been passed. 
The Protestant Communities in their case 
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to the Council founded the Governor 8 
right to license marriages on the inherent . 
right of the Sovereign which is exercised 
by his Representative in every newly 
acquired, or even occupied territory until . 
it is regulated by Statute. That inherent 
power still remains, unregulated and un- 
restricted, in Malta and its Dependencies. 
So far as. we know no licence from the 
Governor is necessary when the non- 
Catholic clergy in the island wish to 
marry after publication of banns. The 
licensing power remains to be exercised 
whenever, for any reason, it is not ‘con- 
venient or not desired that banns of mar- 
riage should be published:—The Law 
Journal. f 





Extracts from Contemporaries. 


Dismissal “Without Prejudice.” 

Aroad traffic case relating to insurance 
policies, heard Jast week in an Irish Police 
Court, is reported to have been dismissed 
by the Resident Magistrate “without pre- 
judice to.the Police bringing it on again.” 
We hesitate to question the propriety of 
the decision, as we are not sufficiently 
sure of the position outside England ;- but 
we should certainly be surprised to learn 
that a summary case, heard and dismissed 
for want of sufficient evidence, could be 
brought forward again. The principle that 
no man‘isto be put twice in peril on the 
same charge is rightly cherished as one 
of the most wholesome safeguards in our 
judicial system. The plea of autrefois 
acquit would almost certainly Prevail, 
though it must be admitted that the case on 
the subject donot furnish clear guidance! 
for all circumstances. ih f 

The dismissal of an indictable case for 
want of sufficient evidence, where the jus- 
tices have not assumed jurisdiction to try 
thè case, is of course a different matter. 
There it 
can be brought forward again. Our re- 
marks refer only to summary cases.— 
eho of the Peace, dated September 22, 
1984. 


Murder with no Body. 

A recent trial at the Old Bailey when a 
father was: convicted of the murder of his 
child, although the body had not been 
found recalls the classical case of the 
Perrys, hanged for the murder of William 
Harrison, Steward of Lady Camden. 
night in 1660, Harrison had vanished after 
colycting some rents, John Perry, hig 


is not an acquittal and the case 
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servant sent out to look for him, only came ` 
back next morning, and later gave a very 
suspicious account of his movements. No- 
thing was found but the battered hat and 
bloodstained band of the vanished man. 
The justices inguired into the matter and in 
the end, John gave a very circumstantial 
account of how his mother and brother had 
waylaid, robbed and murdered ‘Harrison. 
He also declared that an unexplained rob- 
bery at his master's house, the previous 
year, was the work of bis brother, and ` 
confessed that a story he himself had given 
out, that he had been the subject of. a 
mysterious attack by two men, was only a 
blind in preparation for a robbery. 
However, at the next Assizes, Sir Ohristo- 
pher Turner refused to try the case be- 
cause no body had been found. 


The Dead Returns. , 

At the folléwing Assizes, however, the 
indictment was proceeded with before Sir 
Robert Hyde. Ry that time’ John had 
thought over the position. He took back 
his confession and declared that he was 
mad when he made it. ` Nevertheless, 
all three prisoners were convicted and 
hanged, the mother first and John last. 
At the gallows he was dogged and surly, 
telling the bystanders that he knew notbing 
of his master’s death, but that they might 
hereafter possibly hear the truth. So far 
so good. Justice seemed satisfied in all - 
the circumstances. Then, some, years 
later, Harrison 1e-appeared alive and well 
with a fantastic story that he had been 
kindapped by ‘strangers, sold to a sea 
captain for £7, re-gold to, the Burks, made 
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the slave of anold physician in Smyrna, 
escaped on the death of his master’ and 
reached Lisbon as a stowaway, getting 
back to England by the providential help 
ofan English stranger. This- cock and 
bull story isyeally no more credible than 
the inventions by which John Perry put 
his head in the noose. But why did they 
all .lie so complicatedly? What really 
happened on that night ?--T'’he Solicitors’ 
Journal, 


Senseless Hoaxes. 

“A lady, who was recuperating from an 
illness after her husband's death, and 
who was thereforea singularly unsuitable 
subject for misguided humour, received 
a telegram purporting to come from a man, 
announcing her daughter’s death and ask- 
ing herto wire instructions. As a result, 
an undertaker was despatched from Hull to 
Wembley, where instead of finding a body, 
he found a living woman who said there 
had been a cruel hoax and the matter was 
in the hands of the Police. : 

' Such a hoax deserves punishment, but it 
is always difficult to bring these cases 
within the criminal law. If the under- 
taker incurred expense in the matter and 
gave creditto the writer of the telegram, 
then probably a charge could be preferred 
of obtaining credit by false pretences, the 
false pretences being that the woman was 
dead and that the sender of the telegram 
was arranging forgher burial. But it is 
unlikely that the undertaker believed him- 
self to be acting for the sender, and it 
may be that no statutory offence has been 
committed. 

Whether any common law offence could 
be alleged is doubtful. Even that wide ex- 
pression “acts tending to the public mis- 
chief” seems hardly wide enough to cover 
this case, reprehensible though it is.— 
Justice of the Peace. 


The Triangular Course. 

The laundresses and the ushers have 
emerged from their seclusion, the Palace 
of Justice in the Strand has flung wide its 
portals and the gentlemen of the long robe, 
refreshed by the Long Vacation, have 
returned totheirchambers in the Temple 
and Lincoln’s Inn. Having pulled them- 
selves together on the Monday and offered 
up prayerg with their wives and other 
dependants on the Tuesday, Bench and Bar 
had more or less settled down to the work 
of the. New Year on the Wednesday. 

The tall figwre and ‘bearded face of 
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Scrutton, L. J., was missed and lamented: 
Roche, J., has taken his place, but other- 
wise the old order was unchanged. Lord 
Sankey is still Lord Chancellor: Sir 
Thomas Inskip, A.-G., and Sir Donald 
Somervell, ».-G., stand where they di. 

A notable and happy feature’ of the 
service -at Westminster Abbey was ‘the 
number of youthful newly-called barristers 
who were present in full uniform in the 
pews reserved for members of the Bar. 
Thus well did they begin the Year. Some 
who had observed them earlier, en roule 
from the Temple to Westminster with blue 
badges over their shoulders, formed the 
erroneousimpression that the term had 
begun witha burst ‘of unwonited litigation 
in the West. 

The processionfrom the Abbey to be 
House of Lords was, in the rain, more ag- 
ged and uneasy than usual,and jud ing 
by the time occupied, the breakf ters 
drank little and ate less. Thus, from 
Courts to Abbey, Abbey to Lords, and 
Lords to Courts the triangular course was 
completed.—The Law Journal. 


Photographs of Accounts as Evi- 
dence. 

During the hearing of a case at the 
Mansion House Justice Room last week, 
when it was sought to give evidence as to 
the details of the defendant’s banking 
account,:2 bank clerk called as a witness 
handed in photographs of the actual folios 
in the ledger. Counsel remarked that tihs 
was an entirely new way of giving evidence 
from banker's books, and, he thought, a 
extremely useful one. : 
` Photographic copies of documents are, 
beyond dispute, the best kind of copy, 
reproducing, as they do, the character of 
the handwriting, visible alterations and 
other details which a human copyist might 
not reproduce. The possibility of ‘a mis- 
take in copying is also eliminated. 

But photographs are still copies of origi- 
nal documents and will therefore be veri- 
fied in accordance with the provisions of 
the Banker's Books Evidence Act, 1879. A 
witness will prove what is prescribed by 
section 4 as io the book and the entriesin 
it, and will then state, as required by 
section 5 that he has examined the copy 
with the original entry and found it to be 
correct. 

The method of photography is, as is well 
known, being more and more employed 
in connection with the keeping of records 


- in the form of capies of original documentse 


requiring filing and registration. It is, we 
imagine, satisfactory in every way.— 
Justice of the Peace, dated September 22, 1984. 


Costs of Innocent Defendants. 

A case was reported in’ the Times of 
October 3, where a man was charged with 
theft, upon being identified, wrongly, by 
the person from whom money had been 
stolen, and other witnesses. Apparently 
the Police’ prosecuted, for the report 
speaks of a Solicitor who appeared for the 
Commissioner of Police. During the 
course of the case it became abundantly 
clear to the Police that they had got the 
wrong man, and “the Magistrate granted 
the application of the Police for the 
withdrawal of the charge.” This must be 
the loose journalistic description of the 
discharge of the accused under s. 25 of 
the Indictable Offences Act, 1848, on the 
ground that there was not sufficient evi- 
dence to put the accused upon his trial. 

Counsel for the accused asked for costs. 
His client “had been put to great incon- 
venience, worry and expense and was 
about to go abroad when suddenly given 
into custody.” Costs were not allowed, 
nor could any be allowed, against the 
prosecution, unless the charge had not 
been made in good faith. Costs in 
Criminal Cases Act, 1908, s. 6 (3), There 
is no other provision in the Onsts in Crimi- 
nal Cases Act, 1908, which adequately meets 
the situation. ‘ 


We are not very much concerned with 
the particular case; but it is one of a 
class which deserves a little more considera- 
tion than it gets, 


‘Where the accused is entirely and 
demonstrably innocent (not merely found 
not guilty on the evidence) and there is 
a genuine mistake, and no malice what- 
ever on the part of the prosecutor, we 
have two people who have done no wrong. 
One has suffered grievously by the mistake 
of the other. Which should bear the 
costs? On all principles of right and 
justice, he who made the mistake. As 
we have said, he personally, having acted 
in“ good faith, cannot be mulcted in costs, 
But he has acted, not only on his own 
behalf, but in pursuance of a public duty, 
Rex is the prosecutor, his subject a mere 
agent of the Crown. Clearly, the public, 
which has severely injured a member of 
the community, ought to pay at least the 
special expenses to which he has been 
put, Section 1 (2) of the Costs in Criminal 
A 5 
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Cases Act, 1908, is lamentably onesided in 
favour of the prosecution. , 

In exceptional cases, and in exceptional 
ways, innccent persons who have suffered 
arrest and punishment, or even arrest, 
only, have been compensated out of public 
moneys. It would not be unreasonable if 
the exception became the rule.—Justice of 
the Peace. 


Sir John Simon on Culture. 

That Sir John Simon, though he refus- 
ed the Lord Chancellorship twenty years 
ago and has now, it may be supposed, 
finally severed himself from the: Bar, 
has not completely put off his legal as- 
sociations is clear from the address he 
delivered on Monday at the opening of the 
l0lst academic year of the Westminster 
Hospital Medical School. His subject was ` 
“Specialism and Culture,” but his advice 
to the young doctors to qualify their’ 
specialism by having a sideline to keep 
them in contact with the wider range of | 
general culture was based on thé experience 
of lawyers as well as of doctors. Asa 
warning, he quoted the stcry of the Judge, 
ignorant of Shakespeare, who met Serjeant 
Talfourd and asked where he had better 
begin. “Romeo and Juliet,” suggested 
the author of “Ion,” only to be met a 
few weeks later with. the remark: “It is 
a tissue of improbabilities from beginning 
to end.” But ‘this—happily uncommon — 
lack of culture in the law was contrasted 
withthe connection between medicine 
and literature. Medicine, said Sir Jhon 
Simon, hada very strong line in poets. 
There was Keats, -who, after being a 
student at St. Thomas’s and., Guy’s—Sir 
John did not remind hishearers that, not 
so long ago, the two hospitals were side 
by side in the Borough-in due course 
became a qualified surgeon. But didhe 
ever practice? . Robert Bridges, ‘however, 
was assistant physician at theOhildren’s Hos- 
pital—we presume Great Ormond Street— 
and finished of at eighty-five with the “Testa- 
ment of Beauty.” Weratherenvy the doctors. 
Why cannot the lawyers inaugurate their new 
year with speeches of this kind, improv- 
ing and amusing ?— The Law Journal. 


Judicial Precedence, A 

AT the opening of the present term a 
widely-circulated morning journal informed 
its readers that the Court of Appeal would 


| Sit in three divisions for the first. time in the 


history of the Law Coats an amazing- 
piece of misinformation, as eyery member 


1934 
of the profession is aware. For many years 
the appellate court has been empowered to 
sit in three divisions, and has in fact done 
so on many occasions, but, of course, it has 
sat only intermittently when there was 2 
pressure of work to be disposed of. At- 
tentive students of the cause list may have 
observed, however, that what may be called 
the extra Court of Appeal, namely, that 
presided over by Lord Wriaut, to deal 
with a number of cases from county courts, 
which formerly would have gone to a Divi- 
sional Court, was placed second in the list, 
whereas, it might be thought by some, that 
as Lord WRIGAT is one of the Lords of 
Appeal in Ordinary and usually sits in the 
House of Lords he should take precedence 
even before the Master of the Rolls, who 
was presiding in Court of Appeal No. 1. 
This matter of judicial precedence of Lords 
of Appeal; which arises when any of them 
come to-assist the Court of Appeal, is 
governed “by precise rules, which say that 
they take*precedence according to the rank, 
or, if they are of equal rank, the date of 
their peerage. As most readers are aware, 
the Master of the Rolls is a peer, and as 
he isas such senior to Lord Waueut, he 
consequently takes precedence of him in 
court. The like rule applies even in the 
case of an ex-Chancellor who may happen 
to be assisting the Court of Appeal. Many 
years ago it may be recalled that Lord 
He soseLL, then an ex-Chancellor, sat in 
the Court of Appeal with Lord Esazr, the 
then Master of the Rolls, but asthe latter 
was senior in the peerage he presided, 
having Lord Huescuznt on his right. 
Curiously enough the one judge who has 
had the satisfaction of being promoted dur- 
ing the last fifty years in the matter of 
precedence, is the President of the Probate, 
Divorce and Admiralty Division. Time 
was when he had no precedence as such; 
then he was made a member of the Court 
of Appeal ex officio ; and now and for many 


years he has been given judicial rank next ` 


after the Master of 
Solicitors’ Journal. 


the’ Rolls. - The 


Surrender by Surety. | 

A defendant who had been released on 
bail on committal for trial was last week 
brought. back to the committing Court 
and surrendered into its cutody, where- 
upon ha was committed to prison to await 
trial. ` oe ~- l 
This ‘procedure, though uncommon, is 
well established, A principal when reléas- 
ed on bad is deemeq- to be in the 


‘the principal... 
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custody of his sureties, and they have the 
right at any time to hand him over to the 


- Court if they fear his escape. 


The only practical difficulty that may 
arise is in the method of bringing him 
before the committing Court. The surety 
has the right to re-seize him, but he 
may not have the physical power. He may 
need assistance. It seems clear that the 
surety is entitled to such assistance as 
may be necessary from the Police. ““Burn’s 
Justice of the Peace,” Vol. I, page 330, 
certainly supports this view, in saying: 
“The bail may thus seize the person of 
and in surrendering 
the principal they may command the co- 
operation of the sheriff and any of his 
officers.” A Police Officer may call upon 
a member of the public to help him in 
effecting a lawful arrest. To refuse to 
give reasonable assistance without proper 
excuse is a common law misdemeanour. 
That being so, it seems only reasonable 
to argue that the surety has the right to 
ask for assistance, including Police as- 
sistance, in exercising his right of re- 
seizure and surrender. Indeed it would 
seem that the Police are under a duty to 
give such help.—Justice of the Peace. 


Foreign Tongues. 

A propos of the meaning of the word 
“racketeering ,” Mr. Justice Swift 
recently said: “Iam afraid my education 
has not covered a study of the American 
language.” Apparently the vocabulary of 
the American Bench is correspondingly 
limited to indigenous expressions for, when 
in the course of the Vanderbilt case Judge 
Carew asked a French witness a question 
dealing with ‘‘a hang over,” counsel sug- 
gested : “‘ Your honour had better ask her 
in French.” “I can’t. Can you?” retort- 
ed the judge, but counsel avoided the 
query. In certain times and places it is 
not convenient for a judge to be biling- 
ual. In his memoirs, Mr. Napier Devitt, 
who spent twenty-five years on the South 
African Bench, tells how’in ‘the old’ days 
although most ofthe Johannesburg litiga- 
tion was of English origin, Dutch was 
the only language allowed in the courts. 
The late Mr. van den Berg, First Criminal 
‘Landdrost, was once fined £5 by the autho- 
rities in Pretoria for using a few words of 
English in court. In much the same liberal 
spirit was the old regulation at the Inns 
of Court which made it a finable offence 
to read French with a French pronuncia- 
tion.—The Solicitors’ Journal, . = 
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Disgulsed Lotteries. 

Lord Hewart holds the same view about 
lotteries as Shakespeare about roses. The 
essence of each is unaltered by the name 
you give it. ‘There is no limit to the 
ingenuity of the inventors of schemes like 
the one which we ‘are considering.” 
“What the Court has to do is to disengage 
the reality of the transaction from the 
appearance which it has been made to 
assume. ` 

The particular scheme was one for the 


Notes of Recent English Cases. | 


Frowre v. EBsw VALE STEEL, [Ron AND 
4 . C0AL Co. 
Negligence—Injury resulting from breach 


of absolute statutory duty—Contributory | 


negligence, if can be pleaded in defence. ` 


The défence of contributory negligence 


can be pleaded in-a-case where damages 
are claimed for an injury resulting from 


breach of absolute statutory duty, such as’ 


insufficient..fencing of machinery (Scruiton, 


L. J., Maugham, I. J. and Talbot, J.—Jan-, 


uary 30, 1934) 103 L. J. K. B. 465. 


Rye AND Evers v. INLAND REVENUE 
COMMISSIONERS. 

Income Tax—Copyright— Foreign drama- 
tist residing abroad— English Company per- 
forming it in England—Payment for 
royalties received by Solicitors—Liability 
to income tax. 

By way .of advance of 
licensee for performance in England of a 
play, copyright in which belonged toa 
foreign dramatist residing abroad, paid 
to his solicitors £300 and instructed them 
to forward the amount to the agent of 
the owner of the copyright. The Solicitors 
did so without making any deduction in 
respect of income-tax: Held, that the Soli- 
‘citors were chargeable to income-tax in 
‘respect of such payment (Lord Hanworth, 
M. R., Slesser -and Romer, L. JJ.—May 4, 
1934) 103 L. J. K. B. 489. 


MAXWELL v. DIREOTOR OF PUBLIC’ 
PROSECUTIONS. 

Evidence—Character of accused in issue 
— Cross examination as. to previous charge 
—Acquittal—Mere fact of a charge, if 
evidence of bad character. . 

When a person whois charged with an 
offence has put his character in issue, 
he cannot be asked in cross-examination 
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royalties, a 


15210 
sale of note cases, every purchaser to 


become an agent or sub-agent for the 
sale of more note cases. But “the real 


consideration for the sum of one pound 


was not a note case of the cost price of 
one and. sixpence, but. the prospect that 
by laying out that sum the purchaser 
might be the recipient of sums varying 
from ten shillings to twenty thousand 
pounds,” Counsel has uphill work in argu- 
ing for the defence in such cases.—The 
Justice of the Peace. : hak 
y 


ENS ag 


whether he has been charged with an 
offence previously when that charge has re- 
sulted in an acquittal. As a general rule no 
question as to whether he has been convicted 
or charged cr acquitted should be asked, or 
if asked, allowed by the Judge. The 
mere fact of a charge is not evidence of bad 
character andis no proof that the offence 
was committed by the person alleged. It 
is of the utmost importance for a fair 
trial that the evidence should be prima 
facie. limited to matters relating to the 
transaction which forms the subject of the 
indictment and that any departure from 
these matters should.be_ strictly confined, 
(Lords Sankey, Blanesburgh, Atkin, Thanker- 
ton and Wright—June 28, 1934). 103 
L. J; K. B. 501. : > eh ais 


LINDSAY Vv. LINDSAY. l 

Divorce—Res judicata — Legitimacy—Un- 
defended petition by wife for divorce— 
Respondent not raising issue of paternity 
of child of marriage — Decree’ nisi— 
Maintenance petition—Respondent, if can 
raise-issue of paternity. ate, 

In proceedings för, divorce initiated by 
the wife, the respondent did not raise 
the issue of paternity of the child 
of the marriage, and a decree nisi 
was granted with order for custody of 
the child. In subsequent maintenance ~ 
proceedings, the respondent pleaded the 
alleged misconduct of the wife and raised 
the plea of illegitimacy of the child; 
Held, that the issue of paternity : could 
not beraised in maintenanca proceedings. 
The order for custody of the child in the 
divorce suit implied a finding of legiti- 
macy and the respondent should. not be 
allowed to adduce any evidtnce as ‘to 
paternity (Sir Boyd. Merriman, P.—May 14, ~ 
1934), 151 L. T. 283. - 
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AGT NO. XXXII OF 1934. 
THE INDIAN TARIFF ACT. 

Received the assent of the Governor-G l ; 

8th September, 1931, and is hed in the Ge nn 
p ; f published t 

of India, Part 4, daied September 15, 1934. ae 

An Act to consolidate the law relating to 
customs duties. 
hoe it is expedient to consolidate 

e law relating to customs duties on goods 


= 


imported into or exported from British 
India by sea and to customs duties on goods 
imported into or exported from British 
hereby enacted as 


India by land; It is 
„follows: — 4 


1. Short title, extent and commencement. 
(1) This Act may be called the Indian 


Tarif Act, 1934. e, 


(2) It extends to the whole of Bath 


India except the Chief OL is 
of Aden. P hie Oommissionership 


(8) It shall come into force on’such date 


as the Governor-General in Council* 

Le | rnor- “may, 
by notification in the Gazette. of’ India 
appoint in this behalf. , i 


2. Duties specified- in Schedules to bê 


levied. es 
_ (1) There- shall be. 
in every port to which this=Act applies, the 
duties specified in the- First f 
See and Second 
~ (2) The Governor-General in Council 
may, by notification in the Gazette of India, 
fix, for the. purpose of levying the said 
duties, tariff values of any articles 
enumerated, either specifically or 
general headings, in the said Schedules 
28 chargeab.e with duty ad valorem and 
may alter any tariff values for the time 
being in force. 
A) Different tarif values may be fixed for 
> ditferent classes or descriptions of the 
same article. i 
(4) Nothing in this Act shall authorise 
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le: ed_and collected 


under’ 
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the levy of customs duties on any article 
carried from one customs port ir British 
India to another such port except salt, 
opium and spirit. < x 


3. Levy of duty where standard raie and 
preferential rate are specified. : ; 

(1) Where in respect of any article. a 
preferential rate of revenue duty is gpecid- 
ed in the First Schedule if the article is 
the produce or manüfäčture of the United 
Kingdom or of a British Colony, the duty 
to ba levied and collected shall berat the 
standard rate, unless the article*is the 
produce or manufacture of the United 
Kingdom or of a British Colony. and the 
article is determined, in- accordance -with 
rules made under sub-section (2), to be 
such produce or manufacture. 


(2) The Governor-General in Council 
may, by notification in the Gazette of India 


make rules — oe 


_(a) for determining if any article is the 
. produce or manufacture of the 
United Kingdom or 2 British 
Colony; and f Pim: 
(b) making provision in cases where at 
| the time of importation proof is not 
l forthcoming where required in ac- 
cordance with the rules made under 
clause (a) that any article. is the 
produce or- manufacture of the 
United Kingdom or a British 
Colony— . e 
(i) whereby duty may be levied at.the 
`= standard rate and a refund given 
of the extra duty paid, if such 
proof is produced within a 
< ~ prescribed period, and 
(it) whereby duty may be accepted 
a provisionally at the preferential 
rateon execution ofa bond for the - 
payment of the balance of duty 
if such proof is. not produced 


‘in Council may, 


within the-prescribed period,and 
for the recovery of any balance 
due after the expiry of the 
prescrited period as if such 
balance were duty short-levied 
within the meaning of section 39 
of the Sea Customs Act, 1878. 


(8) For the purposes of this section and 
of the First Schedule, the expression 
“United Kingdom” means the United 
Kingdom of Great Britain and Northern 
Ireland, and the expression “British 
Colony” includes a British Protectorate and 
any of the Mandated Territcries of Tan- 
ganyika, the Cameroons under British 
Mandate and Togoland under British 
‘Mandate. f 


4. Power of Governor-General in Council 
to alter protective duties. 


(1) Where, in respect of any article 
chargeable under the First Schedule with 
a duty characterised in the third column 


thereof as protective, the Gover- 
nor-General in Council is satiefi- 
ed, after such inquiry as he thinks 


necessary, that such duty has become in- 
efective or excessive for the purpose of 
securing the protection intended to be 
‘afforded by it to a similar article manufac- 
tured in India, he may, by notification in 
the Gazette of India, increase or reduce 
such duty to such extent as he thinks 
necessary either generally or in respect 
of such article when imported from or 
manufactured in any countries specified in 
‘the notitication:. 


Provided thatthe duty leviable on any 
such article sball in no case be less than 
the duty leviable on a like article of British 
manufacture. 


(2) The Governor-General in Council 


‘may, by notification inthe Gazette of India, 


prescribe the conditions subject to which 


articles shail be deemed to be of British. 
“manufacture for 


the purposes of this 
section and of the First Schedule. 


5. Duties on imports and exports by land. 
Where a customs’ duty at any rate 


_prescribed by or under this Act or any 
other law forthe time being in force is 
_leviable on any article when imported into, 


or on any article when exported from, a 
port in British India, the Governor. General 
by notification in the 
Gazette of India, direct that a duty of 


“eustoms at the like rate shall be leviable on 


guy such article when imported or export- 
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ed,as the casé may be, by land from or 
to anv territory outside British India, 
which he may, by a like notification, dec- 


lare to be foreign territory for the purposes 
of this section. 


6. Duty on salt, opium and spirit, when | 
protected by a certificate. 

(1) Salt, opiumand spirit imported 
from any port in British India and protect- 
ed by the certificate of any officer em- 
powered in thst behalf bythe Governor- 
General in Council or the Local Govern- 
ment, are chargeable with only the amount, 
if any, by which the duty leviable thereon 
under the First Schedule exceeds the 
duty shown by such certificate to have 
Leen already paid in respect thereof. 


(2) The amount, if any, paid to the 
Government as the price of such saltor 
opium is not duty within the meaning of 
this section. 


(3) Nothing in this section applies to 
spirit which is exported under bond for 
excise duty from one customs-port to 
another customs-port under the provisions 
of erence XIV of the Sea Customs Act, 
1878. e 


7. Application of certain provisions as 
to duties and goods. 


So far as regards the Presidency of 
Fort Saint George, the unrepealed provi- 
sions of the Madras Inland Customs Act, 
1844, and so far as regards the Presidency of 
Bombay, the unrepealed provisions of the 
Bombay Land Customs Act, 1857, relating 
to- the levy of duties and to dutiable 
goods, shall, mutatis mutandis, apply to - 
duties levied and goods liable to duty ` 
under or by virtue of section 5. 


8. Additional import duty on bounty-fed 
articles. a 

(1) Where any country, dependency or 
colony pays or bestows, directly or indirect- 
ly, any bounty or grant upon the production- 
therein or the exportation therefrom. of any 
article and the article is chargeable with 
duty under the provisions of this Act, then, 
upon the importation of any such article 
into British India, whether the same is 
imported directly from the country of pro- 
duction cr otherwise, and whether it is ` 
imported in the same condition as when 
exported from the country of production or 
has been changed in condition by manu-_ 
facture or otherwise, the Governor-General 
in Council may, by notification,in the 
Gazette of India, imposg an additional] 
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duty equal to the net amount of such 
bounty or grant, however the same be paid 
or bestowed. 


(2) The net amount of any such bounty or 
grant as aforesaid shall be,from time to time, 
ascertained, determined and declared by 
the Governor-General in Council, ani the 
Governor-General in Council may, by noti- 
fication in the Gazette of India, make rules 
for the identification of such articles and 
for the assessment and collection of any 
additional duty imposed upon the importa- 
tion thereof under sub-section (1). 


9. Special import duty on sugar in certain 
cases. 


(1) Where the rate of duty or other taxa- 
tion imposed in any country, dependency 
or colony upon sugar not produced therein 
exceeds the rate of duty or other taxation 
imposed upon sugar produced therein by 
more than the equivalent of six francs per 
one hundred kilogrammes in the case of 
refined sugar or five franes and fifty cen- 
times per one hundred kilogrammes in the 
case of other sugar, then, upon the impor- 
tation of any sugar from such country, 
dependency or colony into British India, 
whether the same is imported directly from 
the country of production or otherwise, 
and whether it is imported in the same 
condition as when exported from the 
country of production or has been changed 
in condition by manufacture or otherwise, 
the Governor-General in Council may, by 
notification in the Gazette of India, impose, 
in addition to any other duty or taxation 
imposed under this Act or any other law 
for the time being in force, a special duty 
not exceeding one moiety of such excess. 


(2) The Governor-General in Oouncil 
may, from time to time, by general or 
special order, declare, for the purposes of 
sub-section (7), — 


(a) what articles or substances contain- 
ing any saccharine matter shall 
be deemed to be “sugar” and 
what kinds of sugar shall be deemad 
to be “refined sugar” or “other 
sugar’, respectively; and 


(b) what sums in the currency of British 
India shall be deemed to be the 
equivalent of “frances” and ‘‘can- 
times”, respectively. 


(8) The amount of the excess referred to 
in sub-section (J) shall be from time to 
time ascertained, determined and declared 

af 
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by the ‘Governor-General in Council, and 
the Governor-General in Council may, by 
notification in the Gazette of India, make 
rules for the identification of sugar and for 
the assessment and collection of any special 
duty imposed upon the importation thereof 
under sub-section (1). i 


10. In contractis amount of increased or 
decreased duty to be added or deducted. 

In the event of any duty of customs or 
excise on any article being imposed, increas- 
ed, decreased or remitted after the making 
of any contract for the sale of such article 
without stipulation as to the payment of 
duty where duty was not chargeable at 


` the time of the making of the contract, or 


for the sale of such article duty-paid where 
duty was chargeable at that time,— 


(a) if such imposition or increase so 
takes effect that the duty or in- 
creased duty, as the case may be, 
or any partthereof, is paid, the 
seller may add so much to the 
contract price as will be equiva- 
lent to the amount paid in respect 
of such duty or increase of duty, 
and he shall be entitled to be 
paid and to sue for and recover 
such addition, and 


(b) if such decrease or remission s0 
takes effect that the decreased 
duty only or no duty, as the case 
may be, is paid, the purchaser may 
deduct so much from the contract 
price as will be equivalent to the 
decrease of duty or remitted duty, 
and he shall not be liable to pay, 
or be sued for, or in respect of,- 
such deduction. 


“41. Duration of protective duties and 
power of Governor-General in Council to 
modify or remit certain duties. 


(1) When the dnty „specified for any 
article in the First Schedule 15 characteris- 
ed a3 protective in the third column of that 
Schedule, that duly shall have effact only 
up to the date, if any, specified in the 
seventh column of that Schedule, 


(2) If, after such inquiry as he thinks ne- 
cessary, the Governor-General in Council is 
of opinion that the duty specified in the First 
Schedule in respect of wheat has become 
unnecessary or excessive, he may, by noti- 
fication in the Gazette of India, remit such 
duty or reduce it to such extent as he thinks 


b. 
(3) If, after such inquiry as he thinks 
e 
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' necessary, the Governor-General in Council 
` is cf opinion that the duty specified in the 
< First Schedule in respect of wheat flour is 
‘excessive, he may, by notification in the 
-Gazette of India, reduce such duty to such 
~ extent as he thinks fit, but not so as to 

make it lower than an ad volarem duty of 
| twenty per cent. 


12. Power to cancel notifications. 
“~All notifications published under this 


„Act may be cancelled by the authority 


` publishing the same. 
= 13. Repeals. 
(1) The Acts mentioned inthe Third Sche- 
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dule are repealed to the extent specified 
therein. 

(2) All notifications published and all 


rules and orders made, or deemed to have 
been made, under any cf those Acts and in 
force immediately before the commence- 4 
meni of this Act shall, so far as they are 
consistent herewith be deemed to have 
been, respectively, published and made 
under this Act, and all references made, Or 
deemed to be made, to the Indian Tarif 
Act, 1894, in Acts or Regulations passed 
before the commencement of this Act shall 
be deemed to be made to this Ast. 


-Tam FIRST AND SECOND SOHEDULES CONTAIN ORANGES IN TAR Import AND Expost Dyrs, 


ki 


THE THIRD SHEDULE. 


ACTS REPEALED. 

















(See Section 18) 
a os anan Aak aa aa KA a NA 
Year, No, Short title, Extent of Repeal. = 
1 2 3 4 
y Acts of the Governor-General in Council. 
| 3894 | VIIL The Indian Tariff Act, 1894... «. | The whole. 
. 1899 | XIV The Indian Tariff (Amendment) Act, 1899 | So much as is unrepeéaled, 
1902 | VIII The Indian Tariff (Amendment) Act, 1902 | So much as is unrepealed, 
_ 1903 | IX The Indian Tea Cess Act, 1903... | In the title and preamble, the words and 
=- figures “and to amend section 5 of the 
‘ Indian Tariff Act, 1894"; in clause (b) of 
‘ section 2, the words and figures “and by 
e section 5 of the Indian Tarif Act, 1894 
3 as amended by this Act"; and section B. ji 
1£03.| XIT .. | The Indian Tariff (Amendment) Act, 1903 | So much as is unrepealed. 
E- 190. XI = | An Act to revive and continue section 8B | So much as is unrepealed. 
-> of the Indian Tariff Act, 1894, 
-JIJ X- The Repealing and Amending Act, 1914 . | So much of the First Schedule as relates 
l tothe Indian Tariff Act, 1£94. 
1916 | IV.. | Tho Indian Tariff (Amendment) Act, 1916 | So much as is unrepealed. 
1916 | XIII The Amending Act, 1915 ee ~ | So much of the Schedule as relates to the 
Indian Tariff Act, 1994, 32 
“1917 | VI The Indian Tariff (Amendment) Act, 1917 | So much as is unrepealed, 
1919 | XIX The Indian Tariff (Amendment) Act, 1919 | The whole, à 
tro Acts of the Indian Legislature, 
1922 | XII The Indian Finance Act, 1992 — | Inthetitle end preamble, the words and 
a ` figures “tbe Indian Tarif Act, 1894, and”; 
r d section 3 and Schedule I. 
- 1924 | IX  C, “| The Indian Tariff fAmendment) Act, 1924 | The whole. 
` 1925 NUT... | The Indian Finance Act, 1995 cil In the title and preamble, the words and 
figures “to remit or vary certain duties 
leviable under the Indian ‘sariff Aci, 
4 1894"; section 4 and Schedule I, ~ 
1925 | XIV ... [The Indian Tariff 





Act, 1925. 





5 (Amendment) Act, 1925) So muchas is unrepealed. 
~ 1925 | XXV ... | The Bamboo Paper Industry (Protection) | 








So much aa is unrepealed. 
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VUI 
XIV... 
XX u 
XXVIII 
1934 | 1 








Short title. 
3 








Acts of the Indian Legislature—contd. 


The Indian Tariff (Amendment) Act, 1926 
The Steel Industry (Protection) Act, 1927 
The Indian Finance Act, 1927 ses es 


The Bamboo Papar Industry (Protection) 
Act, 1927. 

The Indian Tariff (Cotton Yarn Amend- 
ment) Act, 1927. 

The Indian Tariff (Amendment) Act, 1927 

The Indian Tariff (Amendment) Act, 1928 

The Steel Industry (Protection) Act, 1928 

The Mdtch Industry (Protection) Act, 1928 

The Indian Tariff (Amendment) Act, 1929 

The Indian Finance Act, 1929 

The Indian Tariff (Amendment) Act, 1930 

The Steel Industry (Protection) Act, 1930 

The Indian Finance Act, 1930. s5 


a7 


The Cotton Textile Industry (Protection) 
Act, 1930. 

The Steel Industry (Protection) Act, 1931 

The Gold Thread Industry (Protection) 
Act, 1931 

The Wheat (Import Duty) Act, 1931 es 

The Heavy Chemical Industry (Protection) 
Act, 1931. 

The Wheat Import Duty (Extending) 
Act, 1932. T 

The Wire and Wire Nail 
(Protection) Act, 1932. 

The Bamboo Paper Industry (Protection) 
Act, 1932. 


Industry 


The Indian Tarif (Wireless Broadceast=` 


ing) Amendment Act, 1932. 
The Indian Tarif (Ottawa Trade 
Agreement) Amendment Act, 1932, 
The Cotton Textile Industry Protection 
-(Amendment) Act, 1933. 

The Wheat Import Duty (Extending) 
Act, 1933, 

The Indian Finance Act, 


Tho Indian Tariff (Ottawa Trade Agree- 
ment) Supplementary ‘Amendment 
Act, 1933. 

The Indian Tariff (Amendment) Act, 1933 

The Ovtton Textile Industry Protection 
(Second Amendment) Act, 1933. 

The Indian Tariff (Second Amendment) 
Act, 1933. 

The Indian Tariff (Amendment) Act, 
1 

The Wheat Import Duty (Extending 
Act, 1934 

The Cotton Textile Industry Protection 
(Amendment) Act, 1934. 

The Steel and Wire Industries Pro- 
tection (Iixtending) Act, 1931. 

Ths Iadiau Financa Act, 1934 a 


1933... 


The whole, 

The whole. 

Ip the title and preamble, the words and 
figures “the Indian Tarifi Act,'1894,"; 
section 4 and Schedule II.’ 

The whole. 


The whole. 


The whole. 

The whole, 

The whole, | 

The whole, 

The whole, 

The whole. 

The whole. 

The whole, 

In the title and preamble, the words and 
figures “to vary certain duties leviable 
under the Indian Tariff Act, 1994,": 
sections 4 and 4A and Schedule I, 

The whole, 


The whole. 
The whole. 


So much as is unrep3aled. 
The whole, 
The 
The 
The 
The 
The 
The 
The whole. 
In the title and preamble, the words and 
figures “bo vary certain duties leviable 


under the Indian Tariff Act, 1894,” and 
section 3. 


whole. 
whole. 
whole, 
whole. 
whole, 


whole, 


The whole, 
The whole. 


The whole. 

Sactions 2 and 3, 

The whole, 

The whole. 

The whole. 

The whole. 

In ths title and preamble, the words and fig- 
ures “to vary certain duties leviable under 


the Indian ‘Tariff Act, 1891; and 
section 3. e 
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Year No. -© Short title. | Extent of Repeal A 


The whole, 
Section 20. 


So much as is unrepealed. 





1 2 3 
Acts of the Indian Legislature—concld. 
1934 | XII . | The Indian Tariff (Textile Protection) 
. Amendment Act, 1934. 

1931] XVI ..| The Matches (Excise Duty) Act, 1934 
Acts made by the Governor-General under 
section 67 B of the Government of India Act. 

1923 The Indian Finance Act, 1923. 

1924 The Indian Finance Act, 1924 

1931 The Indian Finance Act, 1931 

1931 


Extending) Act, 1931. 


The Indian Finance (Supplementary and 


... | So much as is unrepealed. 

- | In the title and preamble, the words and 
figures “to vary certain duties leviable 
under the Indian Tariff Act, 1894,": 
onma 3 and,4 and Schedules I and 
1 

Sections 3 and 4 and Schedule I. 
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ACT NO. XXXIII OF 1934 
THE INDIAN ARMY (AMENDMENT) ACT, 1934 


Received the assent of the Governor-General on 
the 8th September, 1984, and is published in the Gazette 
of India, Part 4, dated September 15, 1934. 


An Act further to amend the Indian 
Army Act, 1911, for certain purposes. 

Wuerzas it is expedient further to am- 
end the Indian Army Act, 1911, for the 
purposes hereinafter appearing; It is 
hereby enacted as follows:— 

1. Short title. 

This Act may be called 
Army (Amendment) Act, 1934. 

2. Amendment of the preamble, Act 
VIII of 1911. 

In the preamble to the Indian Army 
Act, 1911 (hereinafter referred to 
as the said Act), for the words 
“Indian officers” the words “Indian com- 
` missioned officers, Viceroy's commissioned 
officers’ shall be substituted. 
nae Amendment of section 2, Act VIII of 

11. 

In section 2 of the said Act,— 

(a) in clause (a) of sub-section (1), for 
the words “Indian officers” the 
words ‘Indian commissioned offi- 
cers, Viceroy’s commissioned offi- 
cers” shall be substituted; and 

(b) in sub-section (2), for the words 
“discharged or dismissed” 
the words “retired, discharged, 
cashiered,removed or dismissed from 
the service” shall be substituted. 

4. Amendment of section 8, Act VIII 
of 1911. Kewan ad 

in sub-section (I of section 3 of the 


the Indian 





said Act, for the words “Indian officers” 
the words “Indian commissioned officers, 
Viceroy’s commissioned officers” shall be 
substituted. 
5. Amendment of section 7, Act VIII 
of 1911. 
In section 7 of the said Act,— 
(a) for clause (1) the following clause 
shall be substituted, namely :— 
“(7) ‘British officer’ means a person 
holding His Majesty's commis- 
sion in His Majesty's Land 
Forces or in the Royal Marines 
or in the Territorial Army, 
and includes,in relation to a 
person subject to this Act when 
serving under such conditions 


as may be prescribed, a` person 


holding a commissionin His 

Majesty's Naval Forces or 

Royal Air Force ;” 
(b) for clause (2) the following clauses 

shall be substituted, namely :— 
(2) ‘Indian commissioned _ officer’ 

means a person commissioned, 
gazetted or in pay as an officer 
holding His Majesty's commission 
in the Indian Land Forces, and 
includes, in relation toa person 
subject tothis Act when serving 
under such conditionsas may be 
prescribed, a person holding a 
commission in the Indian Air 
Force : 
‘Viceroy's commissioned officer 
means a person commissioned 
gazetted or in pay as a Viceroy 
commissioned officer in the Indian 
Army 3°; d 


(2A) 


od 


-e 
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(0) for clause (5) the following clause 
shall be substituted, namely :— 
“(5) ‘officer’ means an officer of any of 
His Majesty’s Military Forces, 
and includes, in relation to a 
person subject to this Act when 
serving under suchconditions as 
may be 
of any of His Majesty’s Naval 
or Air Forces, but does not include 
a warrant officer, petty officer 
or non commissioned officer :”; 
(d) in clause (6), after the words 
“British officer” the words “or 
Indian commissioned officer” shall 
be inserted ; 
(e) in clause (7), for the words “a 
warrant officer or non-commission- 
ed officer subject to the Army 
Act or the Air Force Act” the 
words “an officer, warrant officer, 
petty officer or non-commissioned 
officer of any of His Majesty's 
Naval, Military or Air Forces” shall 
be substituted ; 
to clause (8) the words “or His 
Majesty’s Indian Forces” shall be 
added; and 
(g) in clause (14), after the. word 
“service” the words “and includes 
air force custody” shall be insert- 


A 


ed. 

6. Amendment of section 10, Act VIII 
of 1911. 

In section 10 of the said Act, after the 
words “military pay” the words “as an 
enrolled person” shall be inserted. 

7. Amendment of section 13, Act VIII 
of 1911. 

Section 13 of the said Act shall be re- 
numbered as sub-section (1) of section 13, 
and in that section as so renumbered,— 

(a) the words “or the Commander-in- 
Chief in India” shall be omitted] 


and 
(b) the following sub-section shall be 
added, namely :— 5 
“(2) The Commander-in-Chief in India 
may dismiss from the service 
any person subject to this Act 
other than an Indian commis- 
sioned offcer.” 
8. Amendment of section 14, Act VIII 
of 1911. 
In section 14 of the said Act, the word 
“Indian” shall be omitted. 
9. Amendment of section 19, Act VIII 
of 1911. 
.In sub-section (7) of section 19 of the 
naid Act,- 


JOURNAL 


prescribed, an officer. 


55 

(a) after the words “to the ranks” 
the words “any warrant officer or” 
shall be inserted ; and 

(b) the following proviso shall be added, 
namely :— 

“Provided that a warrant officer reduced 

to the ranks shall not be required 

to serve in the ranks as a sepoy.” 


10. Amendment of section 21, Act VIII 
of 1911. 

In section 21 of the said Act, for the 
words “Indian officers” the words ‘‘Viceroy’s 
commissioned officers, warrant officers” 
shall be substituted. 

11. Amendment of section 86, Act VIII of 
1911. 

In clause (b) of section 36 of the said 
Act, after the word and figures “section 
117" the words, figures and letter ‘‘ or sec- 
tion 117A ” shall be inserted. 


12. Amendment of section 41, Act VIII 
of 1911. 

(1) Section 41 of the said Act shall be 
renumbered as sub section (1) of section 41. 

(2) In the said section as so re-number- 


(a) after the words “Every person sub- 
ject to this Act who” the words 
“either within British India or” 
shall be inserted ; 

(b) the words “ or when on active service 
in British India,” shall be omitted; 
and’ 

(c) the following proviso shall be added, 
namely :— 

“Provided that a person subject to this 
Act who at any place within British 
India or at any place, other than 
such frontier posts as may be 
specified by the Governor-General 
in Council by notification in this 
behalf, in which the Governor- 
General in Council exercises juris- 
diction by virtue of the Indian 
(Foreign Jurisdiction) Order in 
Council, 1902, and while not on 
active service, commits the offence 
of murder or culpable homicide not 
amounting to murder in relation 
to a person not subject to military 
law or the offence of rape, shall 
not be deemed to be guilty of an 
offence against military law and 
shall not be tried by a court- 
martial.” 

(3) To the said section asso re-numhbered 
and amended the following sub-section shall 
be added, namely :— h 

““(2) The powers of a court-martiaé to 
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try and to punish any person un- 
der this section shall not be affect- 
ed by reason of the fact that the 
civil offence with which such per- 
sonis charged is also a military 
offence.” 


Wee Omission of section 42, Act VIII of 
i Section 42 of the said Act shall be omit- 
ed. 


14. Amendment of section 43, Act VIII 
of 1911. 
In section 43 of the said Act,— 
(a) after clause (c) the following clause 
shall be inserted, namely :— 
(cc) in the case of Indian commission- 
ed officers, cashiering;”; 
(b) clause (e) shall be omitted ; 
(c) for clause (f) the following clause 
shall be substituted, namely: — 
“(f) reduction, in the case of a warrant 
officer, to a lower grade or class 
or place in the list of his rank, or 
to the ranks; or in the case of a 
non-commissioned officer, to a 
lower grade or a lower rank or to 
the ranks: 


Provided that a warrant officer reduced 
to the ranks shall not be required 
to serve in the ranks as a sepoy;”; 

(d) in clause (g), for the words “of 
seniority ofrank” the words “in 
the prescribed manner of . seniority 
of rank and service for the purpose 
ol promotion’ shall be substitut- 
ed; j 

(e) in clause (gg), after the word 
“officers,” the words “warrant 
officers and non-commissioned 
officers,” shall be inserted; and 

(A) in clause (h),— 

(i) in clause (i), the word “promotion,” 
shall be omitted, 

(it) sub ue (ii) shall be omitted, 
an 

(iit) in sub-clause (iii), after the words 
“sentenced to’? and after the 
word “such” the words * ca- 
shiering or” shall be inserted. 


15. Amendment of section 47, Act VIII 
of 1911. 

In section 47 of the said Act, for the 
words “any one or more of the punishments 
specified in clauses (d), (f), (gg) and (h) 
of section 43” the following words shall be 
snbstituted, namely :— 

“the punishment specified in clause (cc) 

. or clause (d) and any one or more 


159 10 
of the punishments specified in 


clauses (f), (g), (gg) and (h) of 
section 43”, 


16. Insertion of new section 47-A in Act 
VIII of 1911. 

After section 47 of the said Act the fol- 
lowing section shall be inserted, namely :— 

“17-A. Cashiering of Indian commissioned’ 
officer on conviction. 

Whenever an Indian commissioned 
officer is sentenced to transportation or 
imprisonment, the court shall by its sen- 
tence sentence such officer to be cashiered.’ 


17. Amendment of section 49, Act VIII 
of 1911. 

In section 49 of the said Act, for the 
words “A non-commissioned officer” the 
words “ A warrant officer or a non-commis- 
sioned officer ” shall be substituted. 

18. Amendment of section 49 A, Act VIII 
of 1911. 

In section 49 A ofthe said Act, for the 
words “ any person” the words “any enroll- 
ed person” shall be substituted. 


19. Amendment of section 50, Act VIII 
of 1911. < 

(1) Section 50 of the said Act sball- be 
re-numibered as sub-section (2) of section 50 
and in that section as so renumbered, after 
the words “a person subject to this Act”, 
in both places where they occur, the words 
“other than an Indian commissioned officer” 
shall be inserted. f f 


(2) The following :-súb-section shall be 
inserted as sub-section (1) of section 50, 
namely :— . 

“(1) The following penal deductions 
may be made from tke pay and 
allowances of an Indian commis- 
sioned officer, that is to say,— 

(a) all pay and allowances for every day 
of absence without leave, unless a 
satisfactory explanation has been 
given through his Commanding 
Officer and has been approved by 
the Governor-General in Council; 


(b) any sum required to make good such ` 


compensation for any expenses, 
loss, damage or destruction occa- 
sioned by the commission of any 
offence as may be determined by 
the court-martial by whom he is 
: convicted of such offence ; 
(c) apy sum required to make good the 
pay of any person subject to this 
Act which he has unlawfully retain- 
ed or unlawfully refused to pay ;. 
(d) any sum required to makg good any 


A 
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loss, damagé or destruction of 
public or regimental property 
- which after due investigation ap- 
pears to the Governor-General in 
Council to have been occasioned 
by any wrongful act or negligence 
on the part of the Indian commis- 
sioned officer ; 
(e) any sum ordered by a court-martial 
to be stopped under section 43." 


20. Substitution of. new section for sec- 
tion 57, Act VIII of 1911. 

For section 57 of the said Act the follow- 
ing section shall be substituted, namely :— 

‘97. Composition of general court-martial. 

A general court-martial shall consist 
of not less than five British officers or 
Indian commissioned officers, each of whom 
has held a commission for not less than 
three whole years and of whom not less 
than four are of a rank not below that of 
Captain.” 

21. Amendment of section 68, Act VIII 
of 1911. 

In section 58 of the said Act, for the word 
“officers” the words “British officers or 
Indian commissioned officers” shall be sub- 
stituted. 


TA Omission of section 59, Act VIII of 
1911. 

Son 59 of the said Act shall be omit- 
ted. 
23. Substitution of new section for sec- 
tion 60, Act VIII of 1911. . 

For section 60 of the-‘said Act, the fol- 
ane section shall be substituted, name- 

“60. Composition of general, summary 
general or district court-martial. 

general, summary general or 
district court-martial may be com- 
posed of either British officers or 
Indian commissioned offiers or of 
both British officers and Indian 
commissioned officers.” 

24. Omission of section 61, Act VIII of 
19141. 

Section 6l of the said Act shall be omit- 
ted. 

25. Amendment of section 63, Act VIII 
of 1911. 

In section 63 of the said Act, for the 
word ‘‘officers” the words “British officers 
or Indian commissioned officers” shall be 
substituted. i i 
. 26. Amendment of section 65, Act VIII 
of 1911. 

In section 65 of the said Act, the proviso 
to sub-section (7) shall be pmitted, 
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27. Amendment of section 67, Act VII 
of 1911. 

In section 67 of the said Act, after the 
words “the person in question” the brack- 
ets and words ‘‘ (not being an Indian com- 
missioned officer)” shall be inserted. 


28. Amendment of section 78, Act VIIT 
of 1911.. 
To section 73 of the said Act the fol- 
lowing proviso shall be added, namely :— 
“Provided that a district court-martial 
shall not award to a warrant officer 
any punishment other than the 
punishment specified in clause (fi) 
of section 43 or, either in addition 
to or in substitution for any such 
punishment, the punishment speci- 
fied in clause (d) or the punish- 
ment specified in clause (f) of that 
section.” ; 


29. Amendment of section 74, Act VIIT 
of 1911. i : 

In clause (a) of the proviso to section 74 
of the said Act, for the figures and word 
“41 or 42” the word and figures “or 
41” shall be substituted. ; 

30. Omission of section 79, Act VIII of 
1911. 

Section 79 of the said Act shall be omit- 
ted. 

31. Amendment of section 82, Act VIII 
of 1911. È i 

In section 82 ofthe said Act, the words 
“ or superintending officer ” shall be omit- 


ed. KK, 
32. Amendment of section 84, Act VII. 
of 1911. ; 
In sub-section (1) of section 84 of the 
said Act, the words “before the court” 
shall be omitted. i eres 
33. Amendment of section 86, Act VII 
of 1911. 
In sub-section (4) of section 86 of the 
said Act, the words and figures “or sec- 
tion 42 ” shall be omitted. 
34. Omission of section 105, Act VIII of 
1911. 
Section 105 of the said Act shall be omit- 


t 


d. 
"35. Amendment of section 107, Act VIII 


1911. 
ee section 107 of the said Act, the word 


“rigorous ", wherever it occurs, shall be 
omitted. f 

36. Amendment of section 108, Act VIIL 
of 1911. | 

In section 108 of the said Act, the words 
and figures “section 109 or * shall be 
omitted. e 
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“87. Amenidmerit of séction 111A, Act 


“VIII of 1911. . i : 
In section 111A of the said Act, the words - 


and figures “ or section 42” shall be omit- 
ted. i 


38. Amendment of section 112, Act VIII 
of 1911. | 

In sub-section (8) of section 112 of the 
said Act, before the words “ a non-commis- 
sioned officer ” the words “ a warrant officer 


“or ” shall be inserted. 


` of 1911. 


39. Amendment .of section 118, Act VIII 


_In-clause (a) of sub-section (2) of sec- 
tion 113 of the said Act, for the word 


. “ discharge ” the words “ removal, retire- 
. ment or discharge ” shall be substituted. 


‘40. Amendment of section 117, Act VIII 
of 1911. 


“In section 117- of the said Act,—- 


(a) in sub-section (1), after the words - 


“ Any person subject to this Act" 

the-words “ other. than an Indian 

commissioned. officer” shall be 
. inserted ; and 


: (b) to sub-section (3), the following pro- ` 


viso shall be added, namely: — 


“Provided thata decision by an auth- 


_ , ority competent to dispose of the 
matter complained 
final.” , 


VIII of 191]. 


-- After eection 117: of the said Act the 


following section shall be inserted, name- 


“117-A, Complaints by Indian commission- ` 


ed officers. 


deems himself wronged by 


. who on due application made to his Com- 


- redress to which he considers himself entitl- - 


manding Officer does not receive the 
ed, may complain tothe Governor-General 
in Council.” ; K 


42. Amendment of section 118, Act VIII 


- of 1911. >>; 


In sub-séction (7) "of section 118 of the 


; paid Act, the words ‘or -superintending 
| 9ffcer ” shall be omitted. 


mememe ee 
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THE INDIAN NAVY (DISCIPLINE) ACT, 1934. 


Received the assent of the Governor-General on the 
8th September, 1934, and published in Gazette of 
India, Part 4, dated September 15, 134, 


An Act to provide for the application of 
the Naval Discipline Act to the Indian 
Navy. | 


Wuernas by section 66 of the Guverr- 


. ment of India Act it is among other things 


enacted that provision may be made by 


. the Indian Legislature for the application 


tothe naval forces raised by the Governor- 


. General in Council of the Naval Discipline 


such modifications and 


Act subject to _ an 
be made by the said 


adaptations as may 


| Legislature to adapt the Act to the circum- 
stances of India; 


AND WHEREAS it is expedient to. make 
such provision ; 


It is hereby enacted as follows :— 


1. Short title and commencement. 

(1) This Act may be called the 
Navy (Discipline) Act, 1934. n 

(2) It shall come into-force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, ap- 
point. 

2. Definition. in ie tes 8S ` 

In this Act, unless there is anything re- 


Tndian 


: - a. _, pugnant in the subject or context,—. 
41. Insertion of new section 117-A in Act ` Na 


“the Indian“ Navy ” means the naval 

` forces and" ships raised_and pro- 

4... vided by the Governor-General in 
Council. ` 


3. Application of the Naval Discipline 


_ Act to the Indian Navy. 
- “Any ‘Indian commissioned officer who ` 
his Com-. 
manding Officer or -any superior officer and ` 


(1) The Naval Discipline Act shall apply 


‘tothe Indian Navy asif that Act were in 


the form in which il is set forth in the First 
Schedule to this Act. 


(2) In the application to the Indian Navy 

of ihe Naval Discipline Act as so set forth— 

(a) “the Indian Navy” has the,same 
meaning as in this Act, and ` 


(b) references to His Majesty's Navy and 
His Majesty's ships shall be 
deemed to include the forces and 
ships constituting the Indian 

_ Navy. ; 


4. Repeals. ak ; 
The enactments mentioned in the Second 


r oe 


A; , 


TE. 


~ 


—e 


nd 
ch 


“" Schedule aie hereby repealed to the extent ~~ 
- - specified in the fourth column thereof. 
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THE FIRSTS CHEDULE. 
; (See section 3.) 7 
THE NAVAL DISOIPLINE ACT. 
(29 and 30 Vict. ©. 102.) 


‘(As modified for application to tho Indian 
Navy.) 


An Ac! to make Provision for the Discipline 
of the Navy. 

: Woerras it is expedient to amend the 
law relating to the government of the Navy, 
whereon, under the good Providence of 
God, the wealth, safety and strength of 
the Kingdom chiefly depend : 

“Be it enacted by the King’s Most’ Excel- 
lent Majesty, by and with the advice and 
consent of the Lords Spiritual and- Tem- 
poral, and Commons, in this present 
Parliament assembled, and by the authority 
of the same, as follows: 





PART 1. 
ARTIOLES oP War. 
Public Worship. 


_ 1. Facilities for the performance of reli- 
gious duties. wy 

All ‘officers in command of ships of the 
Indian Navy shall give reasonable facilities 
for the performance of religious duties by 
the officers and members of the crews of 
their respective ships .to-“each man accord- 
ing to his religion. | -. EEE 


‘Misconduct in the Presenĉe:of the Enemy, 


2. Penalty for misconduct in action. 

< Every flag officer, captain, commander 
or officer commanding subject to this Act 
who, upon signal of battle, or on sight of 
a ship of an enemy which it may be his 
duty to engage shall not, 
< (1) Use his utmost exertion to bring his 

: ship into action; 

- (2) Or shall not during such. action, 
= in his own person and according 
‘+ - to his rank, encourage his inferior 

officers and men to fight courageous- 


ly ; A 
(3) Or who shall surrender his ship to 
the enemy when capable of mak- 
ing a successful defence, or who 
in time of action shall improperly 
„withdraw from the fight, 
shall, if he has acted traitorously, suffer 


death; if he has acted from cowardice. 


shall suffer death, or such other .punish- 
ment as is hereinafter mentioned ; and if 
he has actedgfrom negligence or through 
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other default, he shall be dismissed from 
His Majesty's service with or without dis- 
grace, or shall suffer such other punish- 
ment as is hereinafter mentioned. 
- 3. Penalty for not pursuing the enemy, 
and of not assisting a friend in view. 
Every officer subject to this Act who 
shall forbear to pursue the chase of any 
enemy, pirate, or rebel, beaten or flying, 
or shall not relieve and assist a known 
friend in view tothe utmost of his power, 
or who shall improperly forsake his station, 
shall, if he has therein acted traitorously, 
suffer death ; if he has acted from cowar- 
dice, suffer death or such other punish- 
ment as is hereinafter mentioned; if he 
has acted from negligence or through other 
default, shall be dismissed from His- 
Majesty’s service, with disgrace, or shall 
suffer such other punishment as is here- 
inafter mentioned. 


4. Penalty for delaying or discouraging. 
the service or deserting his post, etc. 

When any action or any service is com- 
manded, every person subject to this Act 
who shall presume to delay or discourage 
the said action or service upon any pre- 
sence whatsoever,.or in the presence or 
vicinity of the enemy shall desert his post 
or sleep upon his watch, shall suffer death or 
such other punishment as is hereinafter 
mentioned. ; 

5. Penalty for misconduct of subordinate 
officers and man in action. i 

Every person subject to this Act, and not 
being a commanding officer, . who shall not 
use his utmost exertions to carry the orders 
of his superior officers into execution when 
ordered to prepare for action, or during the 
action, shall, if he has acted traitorously, 
suffer death ; if he has acted from cowar- 
dice, shall suffer death, or such other pun- 
ishment as is hereinafter mentioned ; and 
if he has acted from neligence-or through 
other default, be dismissed from His Maj- 
esty’s service, with disgrace, or suffer. such 
other punishment as is hereinafter mention- 
ed. ` | : 
` Communications. with the Enemy, ` 

6. Penalty for spies. ; a 

All spies A the enemy shall be deemed 
to be persons subject to this Act, and shall 
suffer death or such other. punishment as is 
hereinafter mentioned. , 4 
- 7. Penalty for corresponding, etc., with 

Neny. s 
eo “araon ‘subject’ to this” Act who 
shall— . ; EEA | 

(1) Traitorously - hold correspondence 
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with or {shall give intelligence to 
the enemy ; 

(2) Or fail to make known to the proper 
authorities any information he 
may have received from the enemy; 

(3) Or who shall relieve the ememy with 
any supplies, 

shall suffer death, or such other punish- 
ment as is hereinafter mentioned. 

8. Penalty for improper communication 
with the enemy. 

Every person subject to this Act who 
shall, without any treacherous intention, 
hold any improper communication with the 
enemy, shall be dismissed with disgrace 
from His Majesty's service, or shall suffer 
such other punishment as is hereinafter 
mentioned. 


Neglect of duty. 

9. Penalty for abandoning post, etc. 

Every person subject to this Act who 
shall desert his post or sleep upon his 
watch, or negligently perform the duty 
imposed on him, shall be dismissed from 
His Majesty’s service, with disgrace, or 
shall suffer such other punishment as is 
hereinafter-mentioned. 
Mutiny. 

10. Penalty for mutiny accompanied by 
acts of violence. 
“Where mutiny is accompanied by vio- 
lence, every person subject to this Act who 
shall join therein shall suffer death or such 
other punishment as is hereinafter men- 
tioned; and every person subject to this 
Act who shall not use his utmost exertions 
to suppress such mutiny shall, if he has 
acled traitorously, suffer death, or such 
other punishment as is hereinafter men- 
tioned; if he has acted from cowardice, 
shall suffer penal servitude or such other 
punishment as is hereinafter mentioned ; 
if he’ has acted from negligence, he shall 
be dismissed from His Majesty’s service, 
with disgrace, or suffer such other punish- 
ment as is hereinafter mentioned. 


11. Penalty for. mutiny not accompanied 
by acts of violence. ` 7 

Where a mutiny is not accompanied by 
violence, the ringleader or ringleadeis of 
such mutiny shall suffer deatb, or such 
other punishment as is hereinafter men- 
tioned ; and all other persons who shall join 
in such mutiny, or shall not use their 
utmost exertions to suppress the same, 
shall suffer imprisonment or such other 
punishment as is hereinafter mentioned. 

12, Penalty for inciting to mutiny. 
° Every person subject to this Act who 
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shall endeavour to seduce any other person 


-subject to this Act from his duty or al- 


legiance to His Majesty, or endeavour to 
incite him to commit any act of mutiny, 
shall suffer death or such other punishment 
as is hereinafter mentioned. 


13. Penalty for civilians endeavouring 
to seduce from allegiance. 

Every person, not otherwise subject to 
this Act, who, being on board any ship of 
His Majesty, shall endeavour to seduce 
from his duty or allegiance to His Majesty 
any person subject to this Act, shall so far 
as respects such offence, be deemed to be 
a person subject to this Act, and shall 
suffer death or such other punishment as is 
hereinafter mentioned. . 

14. Penalty for making mutinous as- 
semblies or uttering seditious words. 

Every person subject to this Act who 
shall make or endeavour to make any 
mutinous assembly, or shall lead or incite 
any other person to join in any mutinous 
assembly or shall utter any words of 
sedition or mutiny, shall suffer penal 
servitude or such- other punishment as is 
hereinafter mentioned. 


15. Penalty for concealing any traitorous 
or mutinous practice, design, or words. 

Every person subject to this Act who 
shall wilfully conceal any traitorous or 
mutinous practice or design or any traitor- 
ous or mutinous words spoken against His 
Majesty, or any words, practice, or design 
tending to the hindrance of the service, 
shall suffer penal servitude or such other 
punishment as is hereinafter mentioned. 

16. Punishment for striking or attempt- 
ing to strike, etc., superior officer. 

Every person subject to this Act who 
shall strike or attempt to strike, or draw 
or lift up any weapon against, or use or 
attempt to use any violence against, his 
superior officer whether or not such superior 
officer is in the execution of his office, shall 
be punished with penal servitude or such 
other punishment as is hereinafter men- 
tioned. 

Insubordination., 

17. Penalty for disobedience or using 
threatening language to superior officer, 

Every person subject to this Act who 
shall wilfully disobey any lawful command 
of his superior officer, or shall use threa- 
tening or insulting language, or behave with 
contempt to his superior officer, shall be 
punished with dismissal with disgrace from 
His Majesty’s service, or suffer such other 
punishment a3 i3 hereinafter mentioned. 


se 
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18. Penalty for quarrelling, etc., or us- 
ing reproachful speech or gestures. 

Every person subject to this Act who shall 
quarrel or fight with any other person, . 
whether such other person be or be not 
subject to this Act, or shall use reproachful 
or provoking speeches or gestures tending 
to make any quarrel or disturbance, shall 
suffer imprisonment or such other punish- 
ment as is hereinafter mentioned. 

Desertion and Absence without Leave. 

19. Penalty for desertion. 

Every person subject to this Act who 
shall absent himself from his ship or from 
the place where his duty requires him to 
be, with an intention of not returning to 
such ship or place, or who shall at any 
time and under any circumstances when 
absent from his ship or place of duty, do 
any act whick shows that he has an inten- 
tion of not returning to such ship cr place, 
shall he deemed to have deserted, and 
shall be punished accordingly; that is to 


aF, 

(1) If he has deserted tothe enemy, he 
shall be punished with death or 
such other punishment as is 
hereinafter mentioned ; 

(2) Ifhe has deserted under any other 
circumstances, he shall be punish- 
ed with penal servitude or such 
other punishment as is hereinafter 
mentioned ; 

and in every such case he shall forfeit all 
pay, head money, bounty, salvage, prize 
money, and allowances that have been earned 
by him and all annuities, pensions, gratuities, 
medals, and decorations that may have 
been granted to him, and also all clothes 
and effects which he may have left on 
board the ship or at the place from which 
he has deserted, unless the tribunal by 
which he is tried, or the Governor-General 
in Counci), shall otherwise direct. 

20. Penaliy for inducing any person 
to desert. 

Every person subject ‘to this Act who 
shall endeavour to seduce any other person 
subject to this Act to desert shall suffer 
imprisonment or such other punishment as 
is hereinafter mentioned. 

21. Penalty for entertaining a deserter. 

Every officer in command of any ship 
of His Majesty who shall receive or enter- 
tain any deserter from His Majesty’s 
naval, military, or air forces, after dis- 
covering him to be a deserter, and shall 
not with all convenient speed, in the case of 
a deserter from His Majesty’s naval forces, 
give notice tothe commanding officer of 
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the ship to which such deserter belongs, or, 
if such ship is at a distance, to the Gover- 
nor-General in Council or tothe Officer 
Commanding the Indian Navy, or, in case 
of a deserter from His Majesty's military 
or air forces, give notice to the Governor- 
General in Council, or the commanding 
officer of the regiment or unit to which 
such deserter belongs, the officer so offend- 
ing shall be dismissed from His Majesty's 
service, or shall suffer such other punish- 
ment as is hereinafter mentioned. 

22. Punishment for breaking out of ship. 

If any person subject to this Act (with- 
out being guilty of desertion) improperly 
leaves his ship or place of duty, he shall 
be liable to imprisonment or to such other 
punishment as is hereinafter mentioned, 
and to such other punishment by forfeiture 
of wages or of other benefits as the Gover- 
nor-General in Council from time to time 
by regulations prescribes. 

23. Penalty for absence without leave. 

Every person subject to this Act who 
(without being. guilty of desertion or of 
improperly leaving his ship or place of 
duty) shall be absent without leave shall 
be liable in time of war to imprisonment 
or such other punishment as is hereinafter 
mentioned, and at other times to imprison- 
ment or detention for any period not exce- 
eding ten weeks, or such other punishment 
as the circumstances of the case may re- 
quire, and to such other punishment by 
forfeiture of wages or of other benefits as 
the Governor-General in Council from time 
totime by regulations prescribes. 

24. Forfeiture of effects for 
without leave, 

ff any person subject to this Act is 
absent without leave for a period of one 
month (whether he is guilty of desertion 
or of improperly leaving his ship or place 
of duty .or not), but is not apprehended 
and tried for his offence, he shall be liable 
to forfeiture of wages and other benefits 
as the Governor-General in Council from 
time to time by regulations prescribes, and 
the Governor-General-in Oouncil may by 
an order containing a statement of the abs- 
ence without leave direct that the clothes 
and effects (if any) left by him on board 
ship or at his place of duty be forfeited, 
and the same may be sold, and the pro- 
ceeds of ths sale shall be disposed of as 
the Governor-General in Council may 
direct ; and every order under this pro- 
vision for forfeiture or sale shall be con- 
clusive as to the fact of the absence without 
leave as therein stated of the person therein 
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named; but in any case the Governor-* 


General in Council may, if it seems fit on 
sufficient cause being shown at any time 
after forfeiture and before sale, remit the 
forfeiture, or after sale pay or dispose of 
the proceeds of the sale or any part thereof 
to or for the use of the person to whom the 
clothes or effects belonged, or his repre- 
sentatives. 


25. Penalty for assisting, ete., desertion. 

If any person not subject to this Act 
assists or procures any person subject to 
this Act to desert or improperly absent 
himself from his duty, or conceals, employs 
or. continues to employ any persen 
subject to this Act, who is a deserter 
or improperly absent from 
knowing him to be a deserter or so 
improperly absent, he shall for every 
such offence of assistance, procurement, 
concealment, employment or continuance of 
employment be liable on conviction in a 
summary trial before a Magistrate em- 
powered under section 260 of the Code of 
Oriminal Procedure, 1898, or before any 
person or persons or court exercising like 
authority in any party of His Majesty's 
dominions, toa penalty not exceeding two 
hundred rupees; and everv such penalty 
shall be applied as the Governor-General 
in-Council directs. 

- 26. Penalty. for persuading to desertion, 
etc. y 

. If any person not subject to this Act 
by words or otherwise persuades any 
person subject to this Act to desert or 
improperly absent himself from his duty, 
he shall for every such offence be liable 
on conviction in a summary trial before 
a Magistrate empowered under section 260 
of the Code of Criminal Procedure, 1898, or 
before any person or persons or court ex- 
‘ercising like authority in any part of His 
Majesty's dominions toa penalty not exceed- 
ing two hundred rupees; and every such 
penalty shall be applied as the Governor- 
General in Council directs. 


Miscellaneous Offences. 

“27. Penalty for profane swearing and 
other immoralities. 

- Every person subject to this Act’ who 
shall be guilty of any profane oath,curs- 
ing, execration, drunkenness, uncleanness 
or other scandalous action in derogation of 
God’s honour and corruption of good 
manners, shall be dismissed from His 
Majesty's services with disgrace, or suffer 
such other punishment- as-is hereinafter 
mentioned. . -- - -&- ioe a ae 
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28. Penalty of an oficer for cruelty or 
oppression., 

Every officer sabject to 
shall be guilty of cruelty, or of any 
scandalous or fraudulent conduct, shall 
ba dismissed with disgrace from His 
Majesty's service; and every officer subject 
to this Act who shall be guilty of any 
other conduct unbecoming the character 


“of an officer shall be dismissed, with or 


without 
service. f 

29. Penalty for suffering ships or aircraft 
to beimproperly lost. 

Every person subject to this Act who 
shall either designedly or negligently or 
by any default lose, strand, or hazard or 
suffer to be lost, stranded, or hazarded, 
any ship of His Majesty or in His Majesty's 
service, or lose or suffer to be lost any 


disgrace, from His Majesty's 


aircraft of His Majesty or in His Majesty's’ 


service, shall be dismissed from His 
Majesty's service with disgrace, or suffer 
such other punishment as is hereinafter 
mentioned. 

30. Penalty for not taking care of and 
defending ships under convoy. 

The officers of all ships of His Majesty ap- 
pointed for the convoy.and protection of 


any ships or vessels shall diligently perform - 


their. duty without delay according to 
their instructions in that behalf and every 
officer who shall fail in his duty in this 
respect, and shall not defend the ships and 
goods under his convoy, without deviation 
to any other objects, or shall refuse to 
fight in their defence if they are assailed; 
or shall cowardly abandon and expose the 
ships in his convoy to hazard or shall de: 
mand or exact any money or other reward’ 
from any merchant or master for convoying 
any ships or vessels entrusted to his care 
or shall misuse the masters or mariners 
thereof, shall make. such reparation in 
damages to the merchants, owners, and 
others as the Court of Admiralty may 
adjudge, and also shall be punished 
criminally according to the nature of his 
offence, by death or such other punishment 
as is hereinafter mentioned. 

31. Master of merchant vessel to obey orders 
of convoying officer. f 

Every master or other officer in command 
of any merchant or other vessel under the 
convoy of any ship of His Majesty shall obey 
the commanding officer thereof . in all 
matters relating to the navigation or secu- 
rity of the convoy; and shall take such 
precautions for avoiding the enemy as 
may be directed by such copmanding: 


this Act who. 


ce 


19344 - 


‘officer, andil he shall fail to obey such 
directions, such commanding officer may 
compel obedience by force of arms without 
‘being liable for any loss of life or of 
property -that may result from his using 
such force. 


32. Penalty fur taking any goods on 
board other than for the use of the vessel 
except gold, silver, jewels, etc. 

Every officer in command of any of His 
Majesty's ships who shall receive on board 
_or permit to be. received on board such 
ship any goods or merchandises whatso- 
ever, other than for the sole use 
ofthe ship except gold, silver, or jewels, 

. and except goods and merchandise belong- 
ing to any merchant or on board any ship 
. which may be shipwrecked or in imminent 
danger, either on the high seas or in 
some port, creek or harbour, for the pur- 
pose of preserving them for their proper 
owners,or except stich goods or merchan- 
dise ashe may at any time be ordered 
totake or receive on board by order of 
the Governor-General in Council or his 
. superior officer, shall be dismissed from 
. His Majesty's service, or suffer such other 
punishment as is hereinafter mentioned. 

33. Penalty for embeczling public stores. 

Every person subject tothis Act who shall 
wastefully expend embezzle, or fraudulently 
buy, sell or receive any ammunition provis- 
ion, or other public stores, and every person 

. subject tothis Act who shall knowingly 
permit any such wasteful expenditure, 
embezzlement, sale, or receipt, shall suffer 
imprisonment or such other punishment as 
is hereinafter mentioned. 


34. Penalty for burning any magazine 
or vessel, etc., not belonging to an enemy. 

Every person subject to this Act who 
' shall unlawfully set fire to any dockyard, 
‘ victualling yard or steam factory yard, 
arsenal, magazine, building, stores, or to 
any ship, vessel, hoy, barge, boat, or other 
craft or furniture thereunto belonging, not 
being the property of an enemy, pirate, or 
rebel, shall suffer death or such other 
punishment as is hereinafter mentioned, . 


musters. 

Every person subject to this Act who 
_phall knowingly make or sign a false 
muster or record or other official document or 
who shallcommand, counsel, or procure the 
. making or signing thereof or who shall aid-or 
abet any other person in the making .or 
.-signing thereof, shall be dismissed from 
. His Majesty's service, with disgrace, or 
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suffer such other punishment as’ is hereih- 
after mentioned. os 

36. Penalty for misconduct in hospital. 

Every person subject to this Act wha 
shall wilfully do any’ act or wilfully dis- 
obey any’ orders, whether in hospital or 
elsewhere, with intent to produce or, to 
aggravate any disease or infirmity, or to 
delay his cure, or who shall feign’ any 
disease, infirmity, or inability to perform 
his duty, shall suffer imprisonment or such 
other punishment asis hereinafter men- 
tioned. 


37. Penatly for endeavouring to stir up 
any disturbance on account of unwholesome- 


‘ness of the victuals or other just grounds, 


Every person subject to this Act who 
shall have any cause of complaint either 
of the unwholesomeness of the victualsor 
upon any other just ground shall quietly 
make the same known to his superior, or 
captain, orto the officer commanding the 
Indian Navy, and the said superior, captain 
or officer, saall, as far as he is able, cause 
the same to be presently remedied and no 
person subject tothis Ack upon any pre- 
tence whatever shall attempt to stir up 
any disturbance upon pain of such punish- 
ment asa court-martial may think fit to 
inflict, according to the degree_ of offence, 


38. Penalty for not sending to the Court 
of Admiratly all papers found aboard prize 
ships... . : Tote 

All the’ papers, charter-parties, bills of 
lading, passports, and other writings what- 
soever that shall be taken, ‘seized, or 
found aboard any ship or ships which shall 
be taken as prize shall be duly preserved, 
andthe commanding officer of the ship 
which shall take such prize shallsend the 
originals entire and without fraud to the 
Court of Admiralty, or such other court or 
Commissioners as shall be authorised to` 
determine whether such prize be lawful 
capture, there to be viewed, made use of, 
and .procéeded upon according to law, 
upon pain that every person offending 
herein: shall be dismissed from His Majes- 
shall suffer such other 
punishment as is hereinafter mentioned and 
in addition thereto shall forfeit and lose his 
share of the capture mee 

39. Penalty for taking money or other 
effects out of any prize before the same shall 
be condemned. ts < 

No person subject bo this Act shall take 
out of any prize or ship seized for prize 
any money, plate, or goods, unless it shall 
be necessary for the better -securing 

— 
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-thereof, or for the necessary use and service 
of any of His Majesty’s ships and vessels 
of war, before the same be adjudged law- 
ful prize insome Admiralty Court; but the 
fall and entire account of the whole without 
embezzlement shall be brought in and 
judgment passed entirely upon the. whole, 
without fraud, upon pain that every pérson 
offending herein shall be dismissed from 


His Majesty's service, with disgrace, or” 


suffer such other punishment as -is herein- 
after mentioned, and in addition thereto 
forfeit and lose his share of the capture. 

-40. Penalty for stripping or ill-using 
persons taken on board a prize. 

IE any ship or vessel shall: be taken as 
prize none of the officers, mariners, or 
other persons on board her shall be strip- 

_ ped of their clothes, or in any sort pillaged, 
beaten or evil intreated, upon pain that 
the person or persons so offending shall 
be dismissed from His Majesty's service, 
with digrace, or suffer such-cther punish- 
ment asis hereinafter mentidned, 

41. Penalty on commanders. capturing as 
prize by collusion or collusively restoring 
ships or goods: 

. Ifthe commanding officer of any of His 
Majesty's ships does any of the following 
things, namely, - 

(1) By collusion with ths enemy takes 
as prize any vessel, goods, or 


-~ thing; 

(2) Unlawfully agrees with any person 
for the ransoming of any vessel, 
goods, or thing taken as prize; or 

(3) In pursuance of any unlawful agrée- 
ment for ransoming or otherwise 
by collusion, actually quits or 
restores any ‘vessel, goods, or things 

“taken as prize; 

he shall be liable to dismissal from His 
Majesty’s service with disgrace or to such 
other punishment as is hereinafter men- 
tioned, `: 

42. Penalty’ for breaking bulk on board 
prize ship with a view to embezzlement. ` 

If any person subject to this Act breaks 
bulk on board any vessel taken as prize 
or detained in the .exercise of any belli- 
gerent right or under any Act relating 
to piracy: oF to the: slave. ‘trade or to the 
Customs, with intent to embezzle anything 
therein or belonging “thereto, he shall be 
liable to dismissal from “His Majesty's 
service with disgrace or to such other 
punishment as is hereinafter menticned, 
and in addition thereto to forfeit and lose 
his share of the capture. 
9 
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43. Penaliy for offences against naval < 


discipline not particularly mentioned. 
Every person subject to this Act who 
shall be guilty of any act, disorder, or 
neglect to the prejudice of good’ order, and 
naval discipline not hereinbefore specified, 
shall be dismissed from His Majesty's 
service, with disgrace, or suffer such other 
punishment as is hereinafter mentioned. 


44. Crimes to be punished according to 
laws and customs in use. 

Any person subjecttothis Act commit- 
iing apy ofence against this Act, such 
offence not being punishable with death 
or penal servitude, shall, save where this 


Act expressly otherwise provides, be pro- 


ceeded against and punished according ‘to 


the laws and customs in such cases use 
ai sea. y 

OFFENCES PUNISHABLE BY ORDINARY Law. 

45. Penalty for offences punishable by 
ordinary law. f 

Every person subject to this Act who shall 
be guilty of an offence punishable under 
sections 802, 301, 304-A, 377, 377 read with 
511, 379, 380, 381, 382, or 392 of the Indian 


Penal Code shall be punishable with the. 


punishment provided in that Code for the 
offence, f sD 
. If any such person shall be guilty of 


“any other criminal offence which if com- 


mitted in British India would be punishable 
by the law of British India, he shall, 
whether the offence be cr be not com- 
mitted in British India, be punished either 
in pursusnce of the first part of this Act 
as for an act to the prejudice of good order 
and naval discipline not otherwise specifi- 
èd, or the offender shall be subject to the 
same punishment as might for the time 


being be awarded by any ordinary erimi- . 


nal tribunal competent to try the offender 
ifthe offence had been committed in British 
India. 


46. Offences when punishable. 
For all offences specified or referred to 
in this Act, if committed by any person 


subject thereto in any harbour, haven, or ` 


creek, or on any lake or river, whether in 
or out of British India, or anywhere within 
the jurisdiction of the Admiralty, or at 
any place cn shore out of British India 


‘or in any of His Majesty's cockyards, 
victualling yards, steam factory yards, or 


on any gun wharf, or in any arsenal, bar- 


rack, or hospital belonging to His Majesty - 


or in any other premises held by or on 


. behalf of the Crown for naval or military 


purposes, or in any-canteen ppano home 
Ay z or 


at. 
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or any place of recreation placed at the 
disposal of or used by officers or men of 
His Majesty's Navy which may be prescrib- 
ed by the Governor-General in Council, 
whether in or out of British India, the 
offender may be tried and punished under 
this Act ; and for all offences hereinbefore 
specified under the headings “miscon- 
duct in the presence of the enemy,” “com- 
munications with the enemy,” ‘‘neglect of 
duty,” “mutiny,” “insubordination,” ‘‘deser- 
tion and absence without leave,” or 
“miscellaneous offences,” if committed by 
any person subject’ to this Act at any place 
on shore, whether in or out of British 
India, the offender may be tried and 
punished under this Act. 

46-A. Provisions where offender has 
ceased to be subject to the Act. - 

(1) Where an offence under this Act has 
been committed by any person while sub- 
ject’ to this Act, such person may be taken 
into and kept in custody and tried and 
punished for such offence although he has 
ceased to be subject to this Act in like 
manner as he might have been taken into 
and kept in custody, tried, or punished if 
he had continued so subject: 

Provided that where a person has since 
the commission of an offence ceased to be 


subject to this Act, he shall not be tried. 


for such offence, except in case of offences of 
mutiny or desertion, unless proceedings 
against him: are instituted within three 
months after he has ceased to be subject 
to this Act, but this section shall not affect 
the jurisdiction of a civil court in the case 
of any offence triable by such court as well 
as by court-martial. 

(2) Where a person subject to this Act is 
sentenced under this Act to penal servitude, 
imprisonment, or detention, this Act shall 
apply tohim during the term of his sen- 
tence notwithstanding that he is discharg- 
ed or dismissed from His Majesty’s service, 
or has otherwise ceased to be subject to 
this Act, and he may be kept in custody, 
removed, imprisoned, made to undergo 
detention and punished accordingly, as if 
he had continued to he subject to this Act. 


PART II. 


GENERAL PrOVISIONS. 


47. Power of court-martial to find intent 
with which offence committed. 
- Where the amount of punishment for 
any offence under this Act depends upon 
the intent with which it has been committ- 
ed, and any person is charged with hav- 
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ing committed such offeuce with an intent 
involving a greater degree of punishment, 
a ccurt-mattial may find that the offence 
was committed with an intent involving a 
less degree of punishment, and award such 
punishment accordingly. ae oe 
48. Power of court-martial to find pris- 
oner guilty of lesser offence on charge ‘of 
greater. : i 


‘is Where any person shall be charged with 


any offence under this Act he may, upon 
failure of proof of the commission of the 
greater offence, be found guilty of another 
offence of the same class involving a less 
degree of punishment, but not of any, off- 
ence involving a greater degree of punish- 
ment. i 

49. Rebels and mutineers to be deemed 
enemies, ae 

All armed rebels, armed mutineers, and 
pirates shall be deemed to be enemies 
within the meaning ofthis Act. _. 

50. Power to arrest offenders. 

Every officer in command of a, fleet or 
squadron of His Majesty’s ships, or of one 
of His Majesty’s ships, or the senior officer 
present at a port, or’ an officer having by 
virtue of sub-section (3) of section fifty-six 
of this Act power to try offences, may, by 
warrant under his hand, authorise any per- 
son to arrest any offender subject to this 
Act for any offence against this Act men- 
tioned in such warrant; and any such war-; 
rant may include the names of more per-, 
sons than one in respect of several offences’ 
of the same nature; and any person named 
in any such warrant may forthwith, on his: 
apprehension, if the warrant so directs; be 
taken on board the ship to which -hei 
belongs, or some other of His Majesty's; 
ships; and any person so authorised. may 
use force, if necessary, for the purpose of 
effecting such apprehensions, towards any 
person subject to this Act. si 

51. Penalty for not assisting in detection 
of prisoners. ; 

Every person subject to this ‘Act who 
shall not use his utmost endeavours to 
detect, apprehend and bring to punishment ` 
all cffenders against this Act, and shall 
not assist the cfficeis appointed for that 
purpose, shall suffer imprisonment or such 
other punishment as is hereinafter mention- 
ed. kan : 





PART IL 
REGULATIONS AS TO PUNISHMENTS. 
52, Punishments. 
The following punishments may be inflict- 
ed in His Majesty’s Navy a 
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(1) Death: 

(2) Penal servitude : 

(3) Dismissal with disgracé from His 
Majesty’s service: 

(4) Imprisonment or corporal punish- 
ment: 

(4-A) Detention : 

(5) Dismissal from His Majesty’s service: 

(6) Forfeiture of seniority as an officer 
for a specified time, or otherwise : 

(T) Dismissal from the ship to which the 
offender belongs: 

(8) Severe reprimand, or reprimand : 

(9) Disrating a subordinate or petty 
officer : : 


(10) Forfeiture of pay, bead money, 
bounty, salvage, prize money, and 
allowances eained by, and of all 
annuities, pensions, gratuities, me- 
dals, and decorations granted to, 
the offender, or of any one cr more 
of the above particulars; also, in 
the case of desertion, of all clothes 
and effects left by the deserter on 
board the ship to which he belongs: 

(11) Such minor punishments as are now 


inflicted according tothe custom. 


of the navy, or may from time to 

time be allowed by the Governor- 

General in Council: f 
And eacb ofthe above punishments shall 
be deemed to be inferior in degree to every 
punishment preceding it in the above scale 


53. Regulations as to infliction of punish- 
ments. 

The following regulations aie hereby 
made with respect to the infliction of 
punishments in His Majesty's Navy :— 

(1) The powers to suspend, Yemit or 
commute sentences or punishment 
shall be the powers conferred by 
and shall te exercised in accord- 
ance ‘with the provisions of sec- 
tions 401 and 402 of the Code of 
Criminal Procedure, 1898, save 
that such powers shall’ not te 
exercisable by the Local Govern- 
ment, and any sentence so modifi - 

. ed shall (subject to the provisions 
~ of this Act) be valid, and shall be 
carried into execution, as if it had 
been originally passed, with such 
modification, by the court-martial ; 
but so chat neither the degree nor 
the duration of the punishment 
involved in any sentence be increas- 

i ed by any such modification : 

e (2) Judgment of death shall not be 
pessed on any prisoner unless four 


at least of the officers present ab 

. the court-martial, where the num- 
ber docs not exceed five, and in 
other cases a majority of not less 
ihan two-thirds of the officers pre- 
sent, concur in the sentence: 

(3) Except in case of mutiny, the punish- 
ment of death shall not the inflict- 
ed on any prisoner until the sentence 
has been confirmed by the Gover- 
nor-General in Council : 

(1) The punishment of penal servitude 
may be inflicted for the term of 
life or for any other term of not 
less than three years : 7 

(5) The punishment of penal servitude 
shall in all cases involve dismissal 
with disgrace from His Majesty’s 
service: 


l (6) A sentence of dismissal with dis- 


grace shall involve in all cases 
a forfeiture of all pay, head money, 
bounty, salvage, prize money, and 
allowances that have been earned 
by, and of all annuities, pensions, 
gratuities, medals, and decorations 
that may have been granted to, 
the offender, and an -incapacity to 
serve His Majesty again in any 
military, naval, air force, or civil 
service, and may also in all cases 
be accompanied by a sentence of 
imprisonment: 

(7) The punishment of imprisonment 

may be inflicted fcr any term not 
exceeding two years and may be 
accompanied with a sentence of 
dismissal from His Majesty's ser- 
vice: ; : 

(8) A sentence of imprisonment may be 
accompanied with a-direction that 
the prisoner shall be kept in soli- 
tary confinement for any period 
of such term not exceeding fourteen 
days at any one time, and not 
exceeding eighty-four days in .any 
one year, with intervals between 
the periods of solitary confinement 
of not less duration than the per- 
iods of solitary confinement; 
and when the imprisonment 
awarded exceeds eighty-four days, 
the solitary confinement shall not 
exceed seven dais in any twenty- 
eight days of the whole imprison- 
ment awarded, with intervals 
between the periods of soljtary 
confinement of not less duration 
than steh periods ; 


ry 
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(9) A sentence of imprisonment may 
be rigorous or simple, or partly 
rigorous and partly simple, and 
corporal punishment may be 
awarded in addition to any sent- 
ence of imprisonment, whether 
such imprisonment is oris not to 
be accompanied with solitary con- 
finement and hard labour or either 
of them: 

(9-A) The punishment of detention may 
be inflicted for any term not ex- 
ceeding two years: 

Provided that, until naval detention 
quarters shall have been set apart 
and declared to be snch by the 
Governor-General in Council by 
notification in the Gazette of India, 
no sentence of detention shall be 
awarded : 


(10) The punishment of imprisonment, 
or detention whether on board 
ship or on shore, shall involve 
disrating in case of a petty officer 
and reduction to the ranks in 
case of a non-commissioned officer 
of marines, and shall in all cases 
be accompanied by stoppage of 
pay or wages during the term of 
imprisonment or detention: Provid- 
ed that where the punishment 
awarded is detention for a term 
not exceeding fourteen days, the 
sentence may direct that the pun- 
ishment shall not be accompanied 
by stoppage of pay or wages dure 
ing the term of detention: 

(11) In any case of corporal punishment 
not more than forty-eight lashes 
shall be inflicted: no officer shall 
be snbject to detention or to cor- 
poral punishment: no petty or 
non-commissioned officer shall be 
subject to corporal punishment: 
except in case of mutiny: 

All other punishments authorised by this 

Act may be inflicted in the manner here- 
tofore in use in the navy. 


53-A. Substitution of “imprisonment” for 
“penal servitude” in certain cases. 

(1) Where a person otherthan a Euro- 
pean or-American is sentenced to penal 
servitude, the authority sentencing him 
shall record such sentence and the term 
thereof and at the same time shall record 
an order substituting for such sentence a 
sentence of transportation which may be 
for life, or of rigorous imprisonment not 
exceeding fourteen years, 
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(2) For the purposes of this Act, unless 
there is anything repugnant in the sub- 
ject or context, “penal servitude” includes 
transportation or rigorous imprisonment 
substituted for panal servitude in accord- 
ance with this section. 


54. Limitation of time for trials. 

No person, unless he be an offender who 
has avoided apprehension or fled from 
justice, shall be tried or punished in 
pursuance of this Act forany offence com- 
mitted by him unlesssuch trial shall take 
place within three years from the commis- 
sion of such offence or within. one year 
after the return of such offender to India, 
where he has been absent from India 
during such period of three years, 

55. Scale of punishment. ` 

Subject to the foregoing regulations, 
where any punishment is specified by this 
Act as the penalty for any ‘offence, and it 
is further declared that another punishment 
may be awarded in respect of the sama 
offence, the expression ‘‘other punishment” 
shall be deemed to comprise any one or 
more of the punishments inferior in degree 
to the specified punishment, according to 
the scale hereinbefore mentioned; but 
corporal punishment shall be deemed equal 
in degree to imprisonment, and may, in all 
cases, subject to the foregoing regulations; 
be inflicted as a substitute for or in addi- 
tion to imprisonment. 


56. Authorities having power to try off- 


ences. 
(1) Any offence triable under this Act 
may be tried and punished by court-mar- 


` tial. 


(2) Any offence not capital which is 
triable under this Act, and (except in the 
cases by this Act expressly provided for) 
is not commiited by an officer, may, under 
such regulations as the Governor-General 
in Council from time to time issues, be 
summarily tried and punished by the 
officer in command of the ship to which 
the offender belongs atthe time either of 
the commission or of the trial of the 
offencé, subject to the restriction that 
the commanding officer shall not , have 
power to award penal servitude or to award 
imprisonment or detention for more than 
three months. i : | 

(8) The power. by this section vested in 
an officer commanding a ship may— 

(a) as respects persons on board a 
tender to the ship, be exercised 
in the csse of a single tender 
absence from the ship, by the officeg 
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in command of such tender, and 
in the case of two or more tenders 
absent from the ship in company 
or acting together, by the officer 
in immediate command of such 
tenders ; and 

(b) as respects persons on board any 

boat or boats belonging to the 
ship, be exercised when such boat 
or boats is or are absent on detach- 
ed service, by the officer in com- 

: mand of the boat or boats; and 

. -(c).a8 respects persons subject to this 
Act on detached service either on 
shore or otherwise, or such of those 
persons as are not for the time 
being made subject to military 
law by an order under section one 
hundred and seventy-nine of the 
Army Act, 1881, be exercised by 
the ‘officer in immediate command 

so of those persons ; and 

-© (d) as respects persons subject to this 

- Act quartered in naval barracks, 

be exercised by the officer in com- 
mand of those barracks. 

4) Except in case of mutiny, no man 
shall be sentenced by the commanding 
officer to corporal punishment until his off- 
ence has been inquired into by one or more 
officers appointed by such commanding 
officer, and his or their opinion as to the 
guilt or innocence of the person charged 
reported to such commanding officer, and 
the commanding officer shall thereupon act 
as according to his judgment may seem 
right. 

57. Forfeiture of time or seniority. 

8 The Governor-General in Council may 
im pose the punishment of. forfeiture of time 
or seniority of not more than twelve months 
on any subordinate officer. 


57-A. Trial of officers for disciplinary 
offences in time of war. 

(1) Where any officer borne on the books 
of any of His Majesty’s ships in commission 
is in time of war alleged to have been 
‘guilty of a disciplinary offence, that is to 
Say, a breach of section seventeen, eighteen 
nineteen, twenty-two, twenty-three, twenty- 
seven, or forty-three of this Act, the officer 
having power to order a court-martial may 
if he considers that theoffence isof sucha 
character as not to necessitate trial by 
court-martial, in lieu of ordering a couri- 
martial order a disciplinary court constitut- 
ae DAN ar mentioned. 

_ (2) A disciplinary court shall be c g= 
ed of not less than three nor more tan 
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five officers, of whom one shall be com- 
mander or of higher rank. | 

(3) A disciplinary court shal] have power 
to impose any punishment inferior to 
detention in the scale ‘hereinbefore contain- 
ed, but no greater punishment. 

(4) The Governor-General in Council may 
from time to time frame general orders 
for regulating the assembling, constitution 
and procedure and practice of disciplinary 
courts under this section, and may by 
those regulations apply, with the necessary 
modifications, to disciplinary courts the 
provisions of sections sixty-two to sixty- 
four and sections sixty-six to sixty-nine of 
this Act relating to courts-martial, and the 
regulations shall provide for evidence be- 
ing taken on oath and empower the court to 
administer oaths for that purpose. 





PART IV. 


Courts-MaRTIAL 


Constitution of Courts-Martial. 
58. Constitution of courts-martial. 
The following regulations are hereby 
made with respect to courts-martial :— 

(1) A court-martial shall consist of not 
less than five nor more than nine 
officers : 

(2) No officer shall be qualified to sit 
as a member of any court-martial 
held in pursuance of this Act 
unless he be a flag officer, captain, 
commander, lieutenant-commander 
or lieutenant of His Majesty’s 
navy on full pay : 

(3) A court-martial shall not be held 
unless at least two of His Majesty’s 
ships, not being tenders, and com- 
manded by captains, commanders, 
lieutenant-commanders, or lieuten- 
anis of His Majesty’s navy on full 
pay, are together at the time when 
such court-martial is held ; 

(4) No officer shall sit on a court-martial 
who is under twenty-one years of 


age: 

(5) No ouaaa for the trial of a 
flag officer shall be duly constitut- 
ed unless the president is a flag 
officer, and the other officers com- 
posing the court are of the rank 
of captain, or of higher rank : 

(6) No courl-martial for the trial of a 
captain in His Maje:ty’s navy shall 
be duly constituted unless the pre- 
sident is a captain or of higher 
rank, gnd the other, officers’ com- 


ny 


(9) The 
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(12) If any officer holding a commission 


posing ihe court are commanders 
or officers of higher rank : 


(7) No court-martial for the trial of a 


person below the rank of captain 
in His Majesiy’s navy shall be 
duly constituted, unless the pre- 
sident is a captain or of higher 
rank, nor, if the person to be tried 
is of ths rank of commander, 
unless in addition to the presid- 
ent two other members of the court 
are of the rank of commander or 
of higher rank : 


(8) The prosecutor shall not sit on any 


court-martial for the trial of a 
person whom he prosecutes : 


Governor-General in Council 
shall have power to order court- 
martial to be held for the trial of 
offences under this Act, and to 
grant commissions to any officer 
of His Majesty’s navy on full pay 
authorising him to order courts- 
martial to be held for the trial of 
such offences. 


(10) An officer holding a commission 


from the Governor-General in 
Council to order courts-martial 
shall not be empowered todo so 
if there is present at the place 
where such court-martial is to be 
held any officer superior in rank 
to himself on full pay and in 
command of ons or more of His 
Majesty's ships or vessels, although 
such last-mentioned officer may not 
hold a commission to order courts- 
martial; and in such a case such 
last-mentioned officer may order 
a court-martial, although he dces 
not hold any commission for the 
purpose: . 


(11) If any officer holding a commission 


from the Governor-General in 
Council to order courts-martial, 
having the command of a fleet or 
squadron, and being in foreign 
parts, die, be recalled, leave his 
station, or be removed from his 
command, the officer upon whom 
the command of the fleet or squad- 
ron devolves, and so from time to 
time the officer who shall have the 
command of the fleet or squadron, 
shall, without any commission from 
the Governor-General in Council, 
have the same power to order 
courts-martial as the first mention- 
ed officer was invested with : 
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from , the Governor-General in 
Council to order courts-martial, 
and having the command of any 
fleet or squadron of His Majesty’s 
ships in foreign parts shall 
detach any part of such fleet or 
squadron, or separate himself from 
any part of such fleet or squadron, 
he may, by commission under his 
hand, empower, in the first men- 
tioned case, the commanding 
officer of the squadron or detach- 
ment ordered on ‘such separate 
service, and in caseof his death 
or ceasing so to command, the 
officer to whom the command of 
such separate squadron or detach. 
ment shall belong, and in the 
secondly-mentioned case the senior 
officer of His Majesty's ships on the 
division of the station from which 
he is absent, to order courts-martia} 
during the time of such separate 
service, or during his absence from 
that division of the station (as the 
case may be), and every such au- 
thority shall continue in force until 
revoked, or until the officer hold- 
ing it returns to India, or until he 
comes into the presence of a 
superior officer, empowered to or- 
der courts-martial in the same 
squadron, detachment, or division 
of a station, but so that such 
authority shall revive on the officer 
holding it ceasing to be in the 
presence of such a superior officer, 
and sofrcm time to time as often 
as the case so requires: 


(13) The officer ordering a court-martial 


(1!) 


(15) No 


shall not sit thereon: 


The President of every court- 
martial shall be named by the 
authority ordering the same, or by 
any officer empowered by such 
authority to name the president: 
commander, lieutenant-com- 
mander, or lieutenani, shall be re- 
quired tosit as a member of any 
court-maitial when four officers of 
a higher rank and junior to the 
president can be assembled at the 
place where the court-martial is 
to be holden (but the regularity 
or validity of any court-martial or 
of the proceedings thereof, shall 
not be affected by any com- 
mander, lieutenant commander, or 
ri e 
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lieutenant being required to sit 
or sitting, thereon, under any 
circumstances}; and when ary 
commander, lieutenant-commander 
or lieutenant sits on any court- 
martial the members of it shall 
not exceed fiva in number: 

(16) Subject to the foregoing regula- 
tions, whenever a court-martial 
shal! be held the officer appointed 
to preside thereat shall summon all 
the officers next in seniority to 
himself present at the place where 
the court martial shall be held to 
sit thereon, until the number of 
nine, or such number, not less than 
five, as is attainable, is complete ; 
subject to this proviso, that the 
admirals and captain being super- 
intendents of His Majesty's dock- 

- yards, shall not be summoned to 
sit on courts-martial unless special- 
ly directed to doso by orders from 
the Governor- General in Council. 


Proceedings of Court-Martial. 


59, Where courts-martial to be held. 

A court-martial under this Act shall be 
held on board cne of His Majesty's ships 
or vessels of war, unless the Governor- 
General in Council or the officer who order- 
ed the court martial in any particular case 
for reasous to be recorded on the proceed- 
ings otherwise direct, in which case the 
court-martial shall be held at a port at 
such convenient place on shore asthe Gov- 
ernor-General in Council or the officer who 
ordered the court-martial shall direct. 


GO. As to time of sittings of cowrts-mar- 
tial, 

A court-martial held in pursuance of 
this Act, may, if it appears to the court 
that an adjournment is desirable, be ad- 
journed for a period not exceeding six 
days, but except where such an adjourn- 
ment is ordered shall sit from day to 
day, with the exception of Sundays, until 
sentence is given, unless prevented from 
go doing by stress of weather or unavoid- 
able accident, and its proceedings shall 
not be delayed by the absence of any mem- 
per, so that not less than four are present ; 
and no member shall absent himself unless 
compelled so to do by sickness or other just 
cause, lo be approved of by the other 
members of the court, and ifany member 
of a court-martial shall absent himself 
therefrom, in contravention of this section, 
he shall be dismissed from His Majesty's 
service, or shall suffer such other punish- 
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ment as may be awarded by a court-mar- 
tial. 

61. Appointment 
advocate. 

Tn the absence of the judge advocate of 
the fleet or his deputy. and in default of 
any appointment in this tehalf by the 
Governor-General in Council, or by the 
Oficer Commanding the Indian Navy, the 
officer who is to be the president of the 
court-martial shall appoint a pereon to 
officiate as deputy judge advocate at the 
trial; and the judge advocate of the fleet 
for the time being, or his deputy, or the 
person officiating as deputy judge advocate, 
at any trial shall administer an oath to 


of officiating judge 


` every witness appearing ab the trial. 


62. Proceedings at trial. 

As soon as the court is assembled, the 
names of the officers composing the court 
shall be read over to the persun charged, 
who shall be asked if he objects to being 
tried by any member of the court; if the 
person charged shall object to any mem- 
ber, the objection shall be decided by the 
court; if the objection shall be allowed, 
the place of the member objected to shall 
be filled up by the officer next in seniority 
who is not onthe court-martial, subject to 
the regulations hereinbefore contained. 

The person charged may then raise any 
olher objection which he desires to make 
respecting the constitution of the court- 
martial, and the objeciion shall then be 
decided by the court, which decision shall 
be final, and the constitution of the court- 
martial shall not be afterwards impeached, 
and it shall be deemed to have been in all 
respects duly constituted. 


63. Oaths to be administered to members 
of courts-martial. 

Before the court shall proceed to try the 
person charged, the judge advocate of the 
fleet, or his deputy, or the person officiat- 
ing as deputy judge advocate of the fleet, 
shall administer to every member of the 
court the following oath ; that is to say, 

‘I do swear, that 1 will daly administer 
justice according to law, with- 
out partiality, favour, or affec« 
tion; and I do further swear, that 
I will not on any account, at any 
time whatsoever, disclose or dis- 
cover the vole or opinion of any 
particular member of this court- 
martial, unless thereunto réquit- 
ed in due course of law. 

So help me God.’ 

Provided that an affirmation to the samé 


.. r] 
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effect in such terins aë the Governor- 
General in Council may prescribe in this 
behali may be substituted for such oath. 


64. Oaths to 
advocute, etc. 

As soon as the said oath shall be admi- 
nistered to the members of the court- 
martial, the president shall administer to 
the judge advocate of the fleet, or his depu- 
ty, or the person officiating as deputy 
judge advocate, the following oath: 

‘I do swear, that I will not upon any 
account, at any time whatsoever, 
disclose or discover the vote or 
opinion of any pariicular member 
of the court-martial, unless there- 
unto required in due course of law. 

So help me God.’: 

Provided that an affirmation to the same 
effect in such terms as the Governor-Gene- 
ral in Council may prescribe in this behalf 
may be substituted for such oath. 

65. Power to Governor-General in Coun- 
cil to apply general orders framed by 
Admiralty for practice of courts: martial. 

The Governor-General in Council may 
apply to the Indian Navy such general 
orders altering and regulating the proced- 
ure and practice of courts-martial as may 
from time totime be framed by the Ad- 
miraliy and approved by His Majesty in 
Council subject to such modifications as 
the Governor-General in Council may deem 
necessary to adapt them to the circum- 
stances of the Indian Navy: 

Provided that no modification shall be 
meds which involves any racial disciimina- 
ion, 


be administered to judge 


66. Summoning witnesses. 

Every peison, civil, naval, and military, 
or belonging to the air force who may be 
required to give evidence before a court- 
martial ehall be summoned by writing 
under the hand of a Secretary to the Gov- 
ernment of India, or by the deputy judge 
advocate, or the person appointed to offici- 
ate as deputy judge advocate at the trial ; 
and all persons so summoned and attend- 
ing as witnesses before any court-martial 
shall, during their necessary attendance 
in or on such court, and in going to and 
returning from the same, be privileged 
from arrest, and shall, if unduly arrested, 
be discharged by the court out of which 
the writ or process issued by which such 
witness was arrested, or if such court be 
not sitting, then by any judge of the supe- 
vior courts of Westminster or Dublin, or 
the court of session in Scotland, or of the 


courts of lawinthe East or West Indies 
or elsewhere, according as the case shall 
require, upon iis being made to appear 
to such court or judge, by any affidavit in 
a summary way, that such witness was 
arrested in going to or returning from or 
attending upon such court-martial; and 
all witnesses so duly summoned as afore- 
said who make default in attending on 
such courts, or attending refuse to be 
sworn or make affirmation, or being sworn 
or having made affirmation refuse to give 
evidence or to answer all such questions as 
the court may legally demand of them, or 
prevaricate in giving their evidence, shall, 
upon certificate thereof under the hand of 
the president of such court-martial, be 
liable to be attached in the Cout of 
Queen’s Bench in Londonor Dublin, or the 
Court of Sessions, or Sheriff depute or 
stewarts depute, or their respective sub- 
stitutes, within their several shires and 
stewartries in Scotland, or courts of law 
in the East or West Indies, or in any of 
His Majesty's colonies, garrisons, or domi- 
nions in Europe or elsewhere, respectively, 
upon complaint made, in like manner as if 
such witness after having been duly sum- 
moned and subpoenaed had neglected to 
attend on atrial in any proceeding in the 


court in which such complaint is made, or 


haa refused to be sworn, or on being 
sworn had :efused to give evidence, or to 
answer all such questions as the court may 
legally demand, or had prevaricated in 
giving evidence, or, if the court-martial 
shall think fit, in case any such person, 
who is subject to this Act, being called 
upon to give evidence at any court-martial, 
shal] refuse or neglect to attend to give 
his evidence upon oath or affirmation, or 
shall prevaricate in his evidence, or behave 
with contempt to the court, such court- 
martial may punish every such offender by 
imprisonment, or, if the offender is a 
person liable to be sentenced to detention 
under this Act, by detention not longer 
than three months in case of such refusal, 
neglect, or prevarication, nor longer than 
one month in the case of such contempt; 
and every person not subject to this Act 
who may beso summoned to attend shall 
te allowedand_ paid his reasonable 
expenses for such attendance, under the 
wuthority of the Governor-General in 
Council, or of the president of the court- 
martial on a foreign station. 

67. Penalty on persons 
evidence. 


giving false 


Every person who, upon any examina- .~ 
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tion upon oath or upon affirmation before 
any court-martial held in pursuance of this 
Act, shall make any statement which is 
false and which he either knows or beli- 
eves to be false or does not believe to be 
true, shall be deemed to have committed 
the offence of giving false evidence; and 
every such offence, wheresoever committed, 
sen be triable and punishable in British 
ndia. 


68. Where persons are insane at the time 
of offence or trial. 


Where it shall appear upon the trial by 
court-martial of any person charged with 
an offence that such person is insane, the 
court shall find specially the fact of his 
insanity, and shall order such person to 
be kept in strict custody in such place 
and in such manner as the court shall deem 
fit until the directions of the Governor- 
General in Council thereupon are known, 
and it shall be lawful for the Governor- 
General in Council to give orders for the 
safe custody of such person during His 
Majesty’s pleasure in such place and in 
such manner as they shall think fit. 


69. Report of proceedings of courts- 
martial to be transmitted. 


Every judge advocate, or deputy judge 
advocate, or person officiating as depuiy 
judge advocate, shall transmit with as 
much expedition as may be the original 
proceedings, or a complete and authen- 


ticated copy thereof, and the original sen- 


tence of every court-martial attended by 
him, to the Officer Commanding the Indian 
Navy or senior officer, who shall transmit 
them to the Governor-General in Council 
for the time being, and any person tried 
by a court-martial shall be entitled, on 
demand, to a copy of such proceedings and 
sentence (upon payment for the same at 
the rate of three annas per folio of seventy- 
two words), but no such demand shall be 
allowed after the space of three years from 
the date of the final decision of such court, 


69-A. Evidence of rank, etc. of officers. 


A Navy List or Gazette purporting to 
be published by authority and either to 
be printed by a Government printer or to 
be issued by His Majesty’s Stationery 
Office, shall be evidence: of the status and 
rank of the officers therein mentioned and 
of any appointment held by such officers 
until the contrary is proved 


awin in m+ 
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PART V. 
PENAL SERVITUDE AND Prisons. 


Penal Servitude. 
70. Sentence of penal servitude. 


Where a person is in pursuance of this ` 


Act convicted by a court-martial, and 
either is sentenced or has his sentence com- 
muted to penal servitude, such conviction 
and sentence shall he of the same effect as 
if such person had been convicted bya 
civil court in British India of an offence 
punishable by penal servitude and sen- 
tenced by that court to penal servitude, and 
all enactments relating to a convict so sen- 
tenced shal), so far as circumstances admit, 
apply accordingly; and the said convict 
shall be removed to some prison in which 
a convict so sentenced by a civil court in 
British India can be confined either per- 
manently or temporarily, and the order of 


the Governor-General in Council or of the, 
Officer Commanding the Indian Navy, or’ 


of the officer ordering the court martial by 


whom such person wes convicted, shall be 
a sufficient warrant for the transfer of the: 
said person to such prison to undergo his. 
sentence according to law, and until he. 


reaches such prison for detaining him in 
naval custody, or in any civil prison or 
place of confinement. 

* x * x * * 


72. Subsistence of offender. 


In case any such ofender shall be con- 
veyed to any prison, not being a naval, 


prison appointed by virtue of this Act, an 
allowance such as the Governor-General 


in Council shall from time to time direct. 
shall be made to the governor, keeper, or’ 


superintendent of the gaol or prison for 
the subsistence of such offender while he 


is detained therein, and such allowance. 


shall be paid by order of the Governor- 
General in Council, upon production by the 
said governor, keeper, or superintendent of 
a declaration, to be made vy him before 
a Magistrate, of the number of days dur- 
ing which the offender has been so detained 
and subsisted in such gaol or prison. , 


73. Imprisonment of offender already 
under sentence for previous offence. 

Whenever ‘sentence shall be passed by 
a court-martial on an offender already 
under sentence either of detention, impri- 
sonment, or penal servitude, passed upon 
him under this Act for a former offence, the 
court may award sentence of detention, 
imprisonment, or penal servitude for the 
offence for which he is under trial to com 
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mence at the expiration of the detention, 
imprisonment, or penal servitude to which 
he has been previously sentenced, although 
the aggregate of the terms of detention, 
imprisonment, or penal servitude may ex- 
ceed the term for which any of those punish- 
ments could be otherwise awarded : 

Provided that nothing in this section 
shall cause a person to undergo imprison- 
ment or detention for any period exceed- 
ing in the aggregate two consecutive years 
and so much of any term of imprisonment 
or detention imposed on a person by a 
sentence in pursuance of this section as 
would prolong the total term of his punish- 
ment beyond that period shall be deemed 
to be remitted. 


Prisons, 


74, Term and place of imprisonment. 

(1) Every term of penal servitude, impri- 
sonment, or detention in pursuance of this 
Act shall be reckoned as commencing on 
the day on which ihe sentence was award- 
ed, and the place of imprisonment or 
detention, whether the imprisonment or 
detention wasawarded as an original or as 
a commuted punishment, shall be such 
place as may be appointed by the ‘court or 
the commanding officer awarding the 
punishment, or which may from time to 
time be appointed by the Governor-General 
in Council, and may, in the case of impri- 
sonment, be one of the naval prisons ap- 
pointed under this Act, or naval deten- 
tion quarters, or any common gaol, house 
of correction, or military prison or deten- 
tion barrack, and may in the case of 
detention be any naval detention quarters 
ora military detention barrack within His 
Majesty's dominions. , 

(2) Where, by reason of a ship being at 
sea or off a place at which there is no pro- 
per prison, or naval detention quarters, a 
sentence of imprisonment, or detention, as 
the case may be, cannot be duly executed, 
then, subject as hereinafter mentioned, an 
offender under sentence of imprisonment 
or detention, asthe case may be, may be 
sent with all reasonable speed to some 
place at which there is a propar prison 
or naval detention quarters, or in the case 
of an offender under sentenca of detention, 
to some place at which there are naval 
detention quariers, in which the sentence 
can be duly executed, and on arrival thsre 
the offender shall undergo his sentence, in 
like manner asif the date of such arrival 
were the day on which the sentencs was 
awarded, and that notwithstanding that 
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in the méanwhile he has returned to 
his duty or become entitled to his dis- 
charge; and the term of imprisonment 
or detention, as the case may be, shall be 
reckoned accordingly, subject however to 
the deduction of any time during which 


he has been kept in confinement in respect - 


of the said sentence. 


(3) Where in pursuance of this Act a 
person is sentenced to imprisonment or 
detention, the order of the Governor- 
General in Council or of the Officer Com- 
manding the Indian Navy, or of the officer 
ordering the court-martial by which such 
person was sentenced, or if he was sentenc- 
ed by the commanding officer of a ship, the 
order of such commanding officer, shall he. 
a sufficient warrant for the sending of such 
person to the place of’ imprisonment or 
detention, there to undergo his sentence 
according to law, and until he reaches 
such place of imprisonment or detention 
for detaining him in naval custody, or in 
the case of a person sentenced to imprison- 
ment in any civil prison or place of confine- 
ment. < 


74-A. Power to suspend sentences. 

Where a person has been sentenced to 
penal servitude or imprisonment or deten- 
tion the Governor-General in Council or 
officer who by virtue of sub-section (3) of 
section seventy -four of this Act has power 
to issue an order of committal (hereinaiter 
in this section referred to as “ the committ- 
ing authority”) may in lieu of issuing 
such an order, order that the sentence be 
suspended until an order of committal is 
issued, and in such case— 

(a) Notwithstanding anything in this 
Act, the term of the sentence shall 
not be reckoned as commencing 
until an order of committal is issu- 
ed; 

(b) The case may at any time, and shall 
at intervals of not more than three 
months, he reconsidered by the 
Governor-General in Council or 
committing authority, or an officer 
holding such command as the 
Governor General in Council may 
by regula‘ion prescribe, and if on 
any such re-consideration it appears 
to the Governor-General in Oouncil 
or committing auihority or officer 
that the conduct of the ofender 
since his conviction has been such 


as to justify a remission of the’ 


sentence the Governor-General in 
‘Council or committing authority 
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or officer shall remit the whole or 
-any part of it;. 

(c) Subject to regulations made by the 

. Governor-General in Council, the. 

. Governor-General in Conncil or. 

committing authority, or-an officer 

~ holding such command as the 

Governor-General in Council may 

by regulation prescribe, may- at 

atiy time whilst the sentence is 

“suspended issue an order of com- 

< mittal and thereupon the sentence 
~. ` shall cease to be suspended ; 

~ (d) Where a person subject to this Act, 

.. ` whilst a” sentence on him is so 

suspended, is sentenced jo pénal 

servitude ~ or imprisonment or 

detention for any oiber offence 

then, if he is at any. time com- 

` mitted’ either under the suspended 

`. ‘pentence of under any such subsequ- 

“ent sentence, and -whether or not 

any such subsequent sentence has 

“also been suspended, the com- 

mitting authority may direct that 

the two sentences shall run either 

concurrently or coneecutively, so, 

. however;.a8 not to cause a person 

to undergo imprisonment or deten- 

tion for a period exceeding the 

aggregate of two consecutive years, 

and where the sentence for such 

' -other offence is a sentence of 

penal servitude, Ihen, whether or 

= aot that sentence is suspended, 

any previous sentence of imprison- 

ment or detention which has been 
suspended shall be avoided. 


When a person has been sentenced to 
penal servitude or imprisonment or deten- 
tion and an order of committal has been 
issued, the Governor-General in Council or 
the committing authority, or an cfficer 
holding such command as the Governor- 
General in Council may by regulation 
prescribe, may order the sentence to be 
suspended, and in such case the person 
whose sentence is suspended shall be dis- 
ċharged and the currency of the sentence 
shall be suspended until he is again com- 
mitted under the same sentence, and the 
foregoing paragraphs (b), (c) and (d) of this 
section shall apply in hke manner as in 
the case where a sentence has been sus- 
para before an order of committal has 
been issued. 


Where a sentence’ is suspended, under 
this section, whether before or after com- 
mittal, the. Governor-General in Council 
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or, subjeċt to any regulation or direction 
which may be issued hy the Governor- 
General in Council, the committing auth- 
ority or officer by whom the sentence is 
suspended may, notwithstanding anything 
in section fifty-three of this Act, direct 
that any penalty which is involved by the 
punishment.of penal servitude or imprison- 


ment or detention either shall be or shall: 


not be remitted or suspended. 


75. Place of imprisonment may be 
changed, etc. 
* Whenever it is deemed expedient it shall 
be lawful for the Governor-General in 
Counci], the Officer Commanding the 
Indian Navy, or senior naval officer pre- 
sent by any order in writing from time, to 
tims to change the: place of confinement of 
any offender imprisoned orsentenced to be 
imprisoned or detained in pursuance of 
this Actor of any offender undergoing or 
sentenced to undergo detention, and the 
gaoler or other person having the custody 
of such offender shall immediately. on the 
receipt of such order remove such offender 
to the gaol, prison, or house of correction, 
or, in the case of an cffender undergoing 
or sentenced to undergo detention, to the 
naval detention quarters mentioned in the 
said order, or shall deliver him over to 
naval custcdy for the purpose of the offender 
being removed to such prison or naval 
detention quarters; and every gaoler or 
keeper of such last-mentioned prison, gaol, 
or house of correction or naval deten- 
tion quarters shall, upon being furnished 
with a copy of such, order ‘of removal, 
attested by a Secretary to the Govèrn- 
ment of India for the time being, 
receive into his custody and shall confine 
pursuant tosuch sentence or order every 
such offender, 


76. Expenses of removal or subsistence 
of prisoners. 

The gaocler or other perscn removing any 
offenaer in puisuance of such order shall 
te allowed forthe charges of such removal 
a sum not exceeding twelve annas a mile, 
and when any offender is not confined in 
a naval prison or naval detention quarters 
the gauler or other person in whoze custody 
any such offender may ke shall receive 
such an allowance as the Governor-General 
in Council shall frem time to time direct 
for every day that such offender isin his 
custody, to be applied towards his subsis- 
tence and such sum shall be paid to the 
said gaoler cr other person under the 
authority of the Governor-General in Coun- 
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ci], upon the application in writing made 
tothe Governor-General in Council by the 
District ‘Magistrate or Presidency Magis- 
trale within whose jurisdiction such gaol, 
prison, or house of correction shall be 
situate, with a copy of the sentence or order 
under which the offender is confined. 

* -$ * % % at * 

78. Proviso for discharge or removal of 
prisoners. 

Whenever any offender is undergoing 
imprisonment or detention in pursuance of 
this Act, it shall be lawful for the Governor- 
General in Council or where an offender 
is undergoing imprisonment or detention 
by order of his commanding officer, for 
such commanding officer or the Governor- 
General in Council to give an order in 
writing directing that the offender be 
discharged; and it shall also be lawful for 
the Governor-General in Council, and any 
officer commanding any of His Majesty’s 
ships, by order in writing, to direct that 
any such offender be delivered over to 
naval custody for the purpose of being 
brought before a court-martial, either as 
a witness, or for trial or otherwise, and 
such offender shall accordingly, on the 
production of any such order, be discharg- 
ed, or be delivered over to such custody. 


79. Proviso as to time of detention in 
naval custody. 

The time during which any offender 
under sentence of imprisonment or deten- 
tion is detained in naval custody shall be 
reckoned as imprisonment or detention 
under his sentence for whatever purpose he 
iss) detained; and the governor, gaoler, 
keeper, or superintendent who shall deliver 
over any such offender shall again receive 
him from naval custody, so thathe may 
undergo the remainder of his punishment, 


' 80. In case of insanity prisonzrs to be 
removed to some lunatic asylum. 

If any person imprisoned or undergoing 
detention by virtue of this Act shall become 
insane, and a certificate to that effect shall 
be given by two physicians or surgeons, 
the Governor-General in Council shall, by 
warrant, direct the removal of such person 
to such lunatic asylum or other proper 
receptacle for insane persons in British 
India as he may judge proper for the 
unexpired term of his -imprisonment or 
detention; and if any such person 
shall in the same manner be ‘certified to 
be again of sound mind, the -Governor- 
General in Council may issue a warrant 
for his being removed to such prison or 


place of confinement orin the case of a 
person sentenced to-detention, such naval 
detention quarters as may be deemed 
expedient, to undergo the. remainder of his 
punishment, and every gaoler or keeper of 
any prison, gaol, or house of correction 
shall receive him accordingly. This section 
shall not apply to persons imprisoned in 
England. 4 

81, The Governor-General in Council 
may set apart buildings and ships as naval 
prisons. ; 

(1) The Governor-General in Council may 
set apart any buildings or vessels, or any 
parts thereof, as naval prisons or naval 
detention quarters, and any buildings or 
vessels, or parts of buildings or vessels, 82 
set apart as naval prisons or naval deten- 
tion quarters, as the case may be, shall 
be deemed to be naval prisons or naval 
detention quarters respectively within the 
meaning of this Act. - 

(2) The Governor-General in Council 
shall have the same power and authority 
in respect to naval prisons and naval 
detention quarters respectively as one of 
His Majesty's Principal Secretaries of 
State has in relation to military prisons 
and detention barracks respectively under 
section one hundred and thirty-three of the 
Army Act, 1881, and that section shall 
apply asif it were herein re-enacted with 
the substitution of“ the Governor-General 
in Council” for “a Secretary of State,” 
and of “naval” for ‘ military,” and of 
“ naval detention quarters" for“ detention 
barrack,” and rules and regulations may 
be made accordingly by the Governor 
General in Council. 


82. Penalties on aiding escape or attempt 


to escape of prisoners and on breach of - 


prison regulations. 

If any person shall convey or cause to be 
conveyed into any such naval prison or any 
such naval detention quarters any arms, 
tools, or instruments, or any mask or other 
disguise to facilitate the escape of any pris-. 
oner or person undergoing detention or by 
any means whatever shall aid any prisoner 
or person undergoing detention to escape 
or in an attempt to escape from such prison 
or naval detention quarters, whether an. 
escape be actually | made or not, such 
persun shall be punished with imprison- 
ment, which may be either rigorous or 
simple, for any term not exceeding 
two years, or suffer penal servitude for 
any term not exceeding fourteen years ;_ 
and if any person shall bring or attempt, 
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to bring into such prison or naval deten- 
tion quarters, in contravention of the rules, 
any spirituous or fermented liquor, he 
shall for every such offence be liable to a 
penalty not exceeding two hundred rupees 
and not less than one hundred rupees; and 
if any person shall bring into. such prison 
or naval detention quarters or to or for 
any prisoner or person undergoing deten- 
tion, without the knowledge of the officer 
having charge or command thereof, any 
money, clothing, provisions, tobacco, let- 
ters, papers, or other articles not allowed 
by the rules of the prison or naval detention 
quarters, to be in the possession of a pris- 
oner or person undergoing detention, or 
shall throw into the said prison or naval 
detention quarters, any such articles, or 
by desire of any prisoner or person under- 
going detention, without the sanction of 
the said officer, shall carry out of the prison 
or naval detention quarters any of the 
articles aforesaid, he shall for every such 
offence be liable to a penalty not exceeding 
fifty rupees; and if any person shall 
interrupt any officer of such prison or 


naval detention quarters in the execution. 


of his duty, or shall aid or excite any 
person to assault, resist, or interrupt any 
such officer, he shal] for every such offence 
Fe liable to a penalty not exceeding fifty 
rupees, or if the offender be a prisoner or 
pereon undergoing detention, he shall be 
punished with imprisoment, which may be 
either rigorous or simple, for any time not 
exceeding six calendar months, in addi- 
tion toso much of the time for which he 
was originally sentenced as may be then 
unexpired, and every such penalty shall 
be applied as the Governor-General in 
Council shall direct, any law, statute, 
charter, or custom to the contrary notwith- 
standing. 

83. Penalty as regards gaolers, ete. 

Every governor, gaoler, and keeper of 
any prison, gaol, or house of correction or 
of any naval detention quarters, and every 
officer having the charge or command of 
any place, ship, or vessel for imprisonment, 
who shall, without lawful excuse, refuse or 
neglect to receive or confine, remove, dis- 
charge, or deliver up any offender against 
the provisions of this Act, or any of them, 
shallincur for every such refusal or neglect 
a penalty not exceeding one thousand 
rupees and every such penalty shall be 
applied-as the Governor-General in Council 
shall direct, any law, statute, charter, or 
custom to the contrary notwithstanding, 

K 
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; PART VI. 


SOPPLEMENTAL Provistons, 


84. Short title. 

This Act may be cited for all purposes 
as the Naval Discipline Act. 

85. Extent and repeal. 

Except as otherwise provided, this Act 
shall be in'force within the United King- 
dom ; and as regards the United Kingdom 
the enactments described in the schedule 
to this Act shall be repealed from and after 
one calendar month from the passing here- 
of; and as regards elsewhere this Act shall 
be in force, and the said enactments shall 
be repealed, from and after six calendar 
months from the passing hereof. 


86. Definition of terms. 
In the construction of this Act, unless 


there he something in the context or sub- ~ 


ject matter repugnant to or inconsistent 
with such construction, 

“Admiralty,” or “the Lords of the Ad- 
miralty,” shall mean tke Lod High 
Admiral for the time being of the United 
Kingdom of Great Britain and Ireland, 
and when there shall be no such Lord 
High Admiral in office, any two or more 
of the Commissioners for executing the 
office of Lord High Admiral of the United 
Kingdom; 

“Officer” shall mean an officer belonging 
to one of His Majesty's ships, and shall 
include a subordinate and a warrant offi- 
cer, other than a warrant officer, Class II, 
of the Royal Marines, and shall include 
also a person holding any such position in 
the Indian Naval Volunteer Reserve during 
and in respect of the time when he is serv- 
ing in the Indian Navy, but shall not 
extend to petty and non-commissioned off- 
cers ; 

When the words ‘superior officer” are 
used in this Act they shall be held to 
include all officers, warrant officers, petty 
and non-commissioned officers. 


87. Person subject to this Act. : 

Every person in or belonging to His 
Majesty’s Navy, and borne on the books 
of any one of His Majesty’s ships in com- 
missioa and every member of the Indian 
Naval Volunteer Reserve during and in 
respect of the time when he is serving in 
the Indian Navy, whether for training or 
exercise or having been called up for any 
duty or service for which as a member of 
such Reserve he is liable, shall be subject 
to this Act; and all other persons hereby 
or by any other Act made Jable thereto 
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shall be triable and punishable under the 
provisions of this Act. 


88. Land and air” forces embarked as 
passengers. 

His Majesty's land and air forces, when 
embarked on board any of His Majesty’s 
ships,shall be subject to the provisions of 
this Act to such extent and under such 
regulations as His Majesty, His heirs and 
successors, by any Order or Orders in 
Council shall at any time or times direct. 


89. Other persons embarked as passengers. 

All other persons ordered to be received 
or being passengers on board any of His 
Majesty’s ships shall be deemed to be 
persons subject to this Act, under such 
regulations as the Governor-General in 
Council may from time to time direct. 


90. Provisions respecting discipline in 
ships in His Majesty’s service in war. 

With respect to vessels in His Majesty's 
service in time of war, whether belonging 
to His Majesty or not, which are not wholly 


manned by naval ratings, but being either. 


armed crunder the command of an offi- 
` cer in His Majesty’s naval service, the fol- 
lowing provisions shall take effect if in any 
case the Governor-General in Council 
thinks fit so 10 direct, and where such 
direction is given the same shall be 
specified inthe ship’s articles: 


(1) Every person borne on the books of 
any such vessel shall be subject to 
this Act: 

(2) Any offence committed by any such 
person shall be tried and punish- 
ed as the like offence might be 
tried and punished if committed by 
any person in or belonging to His 
Majesty's Navy and borne on ths 
books of any of His Majesty's ships 
in commission: 

(3) Every such offender who is to be 
tried by court-martial shall be 
placed under all necessary res- 
traint until he can be tried by 
court-martial : 

(4) On application made to the Gover- 
nor-General in Council, or to the 
Officer Commanding the Indian 
Navy or senior officer of any of 
His Majesty's ships or vessels of 
war abroad authorised to assem- 

‘ble and hold court-martial, the 
Governor-General in Council, 
Officer Commanding the Indian 
Navy, or senior officer (as the case 
may be) shall assemble and hold 


a- court-martial for the trial of the 
offender : | 

(5) The officer commanding every such 
vessel shall have the same power 
in respect of all other persons borne 
on the books thereof, or for the 
time being on board the same, 
as the officer commanding one of 
His Majesty’s ships has for the 
time being in respect of the officers 
and crew thereof or other persons 
on board the same: Provided that 
in the absence of the officer com- 
manding such vessel, the cfficer 
commanding the ship or vessel or 
station in which such person may 
for the time being be held in cus- 
tody shall have such power as afore- 
said: 

(6) The officer commanding the Indian 
Navy and senior naval officer in 
His Majesty’s service shall have 
the same powers over the officers 
and crew of every such vessel ag 
they have for the time being over 
the offices and crew of any of 
His Majesty's ships. 


90-A. Relations between military, naval 
and air forces acting together. 

(1) Where an officer or non commissioned 
officer, not below the rank of sergeant, is 
a member of a body of His Majesty’s 
military forces acting with, or is attach- 
ed to, any body of His Majesty’s naval 
forces under such conditions as may be 
prescribed by regulations made by the 
Admiralty and Army Council, then, for 
the purposes of command and discipline 
and for the purposes of the provisions of 
this Act rélating to superior officers, he 
shall, in relation to such body of His Maj- 
esty’s naval forces as aforesaid, be treated 
and may exercise all such powers (other 
than powers of punishment), as if he were 
a naval officer or petty officer, as the case 
may be. 


(1A) Where an officer or non-commission- 
ed officer, not below the rank of sergeant, is 
a member of a body of His Majesty’s air 
force acting with any bcdy of His Majes- 
ty's naval forces under such conditions ag 
may be prescribed by regulations made 
by the Admiralty and Air Council, and 
such officer or non-commisioned officer ig 
not borne on the books of any of His Maj- 
esty’s ships in commission, then, for the 
purposes of command and discipline and 
for the purposes of the provisions of this 
Act relating to superior officers, he: shall, 
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in relation to such body of His Majesty's 
naval forces as aforesaid, be treated, and 
may exercise all such powers (other than 
powers of punishment), as if he were a 
naval officer or petty officer, as {he case may 


pe, 

(2) Where any naval officer or seaman is 
a member of a body of His Majesty's 
naval forecs acting with or is attached to 
any body of His Majesty's military forces 
under such conditions as may be prescrib- 
ed by regulations made by the Admiralty 
“and Army Council, then, for the purposes 
of command and discipline and for the 
purposes of the provisions of this Act 
relating to superior officers, the officers and 
non-commissioned officers, not below the 
yank of sergeant, of such military body 
shall, in relation to him, be treated, and 
may exercise all such powers (other than 
powers of punishment), as ifthey were naval 
officers and petty officers. 


(2 A) Where any naval officer or seaman 
15 a member of a body of His Majesty’s 
naval forces acting with any body of His 
Majesty's air force under such conditions 
as may be prescribed by regulations made 


by the Admiralty and Air Council, then, . 


for the purposes of command and discipline 
and for the purposes of the provisions of 
this Act relating to superior officers, the 
officers and non-commissioned officers, not 
below the rank of sergeant, of such body 
‘of the air force shall, in relation to him, be 
treated, and may exercise all such powers 
(other than powers of punishment), as if they 
were naval officers and petty officers. 

(8) The relative rank of naval and 
military and air force ‘officers, petty 
officers, and non-commissioned officers shall, 
for the purposes of this section, be such 
as is provided by the King’s Regulations 
and Admiralty Instructions for the time 
being in force. 


. 90-B. Provisions respecting naval officers 
and seamen in ships of self-governing Domi- 
nions, 

(1) Any person in or belonging to His 
Majesty’s Navy and any officer or man 
of the Royal Marines who, by order 
of the Admiralty or of the Comm- 
ander-in-Chief or the Senior Naval Off- 
cer present on a foreign station, is 
‘serving in a ship of or belonging to the 
naval forces of a self-governing Dominion 
or of India (provided such ship is not at the 
time placed at the disposal of the Admiral- 
ty}, or ina naval establishment of a self- 
governing Dominion or of India or who is 
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ou board such ship or in such establish- 
ment as aforesaid awaiting passage or 
conveyance to any destination shall, for 
all purposes of command and discipline, 
he subject to the laws and customs for 
the time being applicable to the ships 
and naval forces of such self-governing 
Dominion or of India. i 

(2) For the purposes ofthis section, the 
expression “self-governing Dominion” 
includes the Dominion of Canada, the Com- 
monwealth of Australia, the Dominion of 
New Zealand, the Union of South Africa 
and Newfoundland. 


90-C. Persons serving in a ship of the 

Royal or Dominion Navy to be subject to 
the laws and customs thereof. 
. (1) Any person in or belonging to the 
Indian Navy, who, by order of the Gover- 
nor-General in Council, is serving in a 
ship belonging to His Majesty's Navy or 
to the naval forces of a self-governing Pom- 
inion or in a naval establishment of His 
Majesty's Navy or a self-governing Dom- 
inion, or who is on board any such ship 
orin any such establishment awaiting pas- 
sage or conveyance to any destination shall, 
for all purposes of command and discipline, 
be subject to the laws and customs for the 
time being applicable to the Royal Navy 
or the ships and naval forces ofthe self- 
governing Dominion, as the case may be. 

(2) For the purposes of this section, the 
expression “self-governing Dominion” 
includes the Dominion of Canada, the 
Commonwealth of Australia, ths Dominion 
of New Zealand, the Union of South Africa 
and Newfoundland. ~ 


91. Crews or ship; lost or destroyed. 

When any one of His Majesty's ships 
shall be wrecked or lost or destroyed, or 
taken by the enemy, such ship shall, for 
the purposes of this Act, be deemed to 
remain in commission until her crew shall 
be regularly removed into some other of 
His Majesty's ships of war, or until a court- 
martial shall have been held, pursuant to 
the custom of the navy in such cases, to 
inquire into the cause of the wreck, loss, 
destruction, or capture of the said ship. 

92. All the officers and crew of lost ship 
may. be tried by one court ; 

When no specilic charge shall be made 
against any officer or seamaa or oher 
person in the fleet for or in respecé or in 
consequence of such wreck, loss, destruc- 
tion, or capture, it shall be lawful to try 
all the officers and crew, or all the surviv- 
ing officers and crew of any je ship, 
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together, beforé one and the same court, 
and to call upon all or any of them when 
upon their trial to give evidence on oath 
or affirmation before the court touching 
any of the matters then under inquiry, but 
no officer or seaman or other person shall 
be obliged to give any evidence which may 
tend to criminate himself. 


93. Or by separate court. 

“When deemed necessary by the Gover- 
nor-General in Council or any officer 
authorised to order courts-martia], separate 
courts-martial shall be held for the trial 
of some one or more of such officers and 
crew for or in respect or in consequence of 
the wreck, loss, destruction, or capture of 
any such ship. 

94. For subsequent offence, 
court. 

For any offence or offences committed by 
any officer or seaman, or officers and sea- 
men, after the wreck, loss, destruction, or 
capture of any such ship, a separate court- 
martial shall be held for the trial of such 
offender or offenders. 

95. Pay of crews of ships lost or taken. 

When any ship of His Majesty shall be 
wrecked, lost, or otherwise destroyed, or 
taken by the enemy, if it shall appear by 
the sentence of a court-martial that the crew 
of such ship did, in the case of a ehip 
wrecked or lost, do their utmost to save 
her or get her off, and in the case of a 
ship taken by the enemy did their utmost 
to defend themselves, and that they’ have, 
since the wreck, destruction, loss, or capture 
of such ship, behaved themselves well, and 
been obedient to their officers, then all the 
pay of such crews, or of such portions of 
such crews as have behaved themselves 
well and been obedient to their officers, 
shall be continued until the time of their 
being discharged or removed into other 
ships of His Majesty, or dying. 


. 96. When ship of senior officer is lost he 
may dispose of officers and crew of lost ship. 
If the ship of any officer ordered to com- 


separate 


mand any two or more of His Majesty's: 


ships shall be wrecked, lost, or otherwise 
destroyed, such officer shall continue in the 
command of any ship or ships which at 
the time of his ship being wrecked, lost, 
or destroyed was or were under his com. 
mand, and it shall be lawful for such 


officer to order the surviving officers and. 


crew of.the wrecked, lost, or destroyed ship 
to join any other ship under his, command, 
or to distribute them among the other ships 


under his command, if more than one, and. 


\ ss 
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such officer shall, until he meets with some 
other officer senior to himself, have the same 
power and authority in all respects as if 
his ship had not been wrecked, lost, or 
destroyed. ` 


97. Restriction on arrest of seamen, ete, 
for debt. 

It shall not be lawful for any person to 
arrest any petty officer or seaman, non- 
commissioned oficer of marines or marine, 
belonging to any ship of His Majesty, by 
any warrant, process, or writ issued in any 
part of His Majesty's dominions for any 
debt, unless the debt was contracted at a 
time when the debtor did not belong to 
His Majesty's service, nor unless before the 
issuing of the warrant, process, or writ, 
the plaintiff in the suit or some person on 
his behalf has made an affidavit in the 
court out of which it is issued, that the 
debt justly due tothe plaintiff (over and 
above all costs) was contracted at a time 


when the debtor did not belong to His. 


Majesty’s service, nor unless a memoran- 


dum of such affidavit is marked on the back’ 


of the warrant, process, or writ. 
98. Discharge from arrest. 


_if any petty officer or seaman, non-com-: 
missioned officer of marines or marine, 18. 
arrested in contravention of the provisions’. 


of the last foregoing section, the court out 
of which the warrant, process, or writ issues, 
or any judge thereof, may, on complaint 
by the party arrested, or by his superior 
officer, investigate the case on oath or other- 


wise, and if satisfied thatthe arrest was. 
made in contravention of the provisions of’ 


the last foregoing section, may make an 


order for the immediate discharge of -the. 


party arrested, without fee, and may award 
to the complainant the costs of his com- 
plaint, to be taxed by the proper officer, 
for the recovery whereof he shall have the 


like remedy as the plaintiff in the suit 


would have on judgment being given in 
his favour,-with costs, 


| 98-A. Liability of seamen, ete., for main- 


tenance of wives and children. 


(1) A person subjectto this Act shall be 
liable to contribute to the maintenance of 


his wife and of his children, legitimate or’ 
illegitimate, to the same extent as if he were, 
not so subject; but execution in respect. 


of any such liability or of any decree or 


order in respect of such maintenance shall: 


not issue against his person, pay, arms, 


ammunition, equipments, ~ instruments, or. 


clothing. - E 


ad 


(2) Where— 

(a) it appears to the satisfaction of the 
Governor-General in Council or 
any person deputed by him for 
the purpose that a person subject 
to this Act has deserted or left 
in destitute circumstances, without 
reasonable cause, his wife or any 
of his legitimate children under 
fourteen years of age; or 

(b) any decree or order is made under 
any law for payment by aman 
who is or subsequently becomes sub- 
ject tothis Act either of the cost of 
the maintenance of his wife or child, 
or of the cost of any relief given 
to his wife or child by way of 
loan, and a copy of such decreeor 
order is sent to the Governor- 
General in Council orany person 
deputed by him for the purpose; 


the Governor-General in Council or the 
person so deputed may direct to be 
deducted from the pay of the person so 
subject to this Act, and to he appropriated 
towards the maintenance of his wife or 
children, or in liquidation of the sum 
adjudged to be paid by such decree or 
order, as the case may be, in such manner 
as the Governor-General in Council or 
the person so deputed may think fit, a 
portion of such pay, at his discretion, but 
the amount deducted shall not exceed 
the amount fixed by the decree or order 
(if any}, and shall not be a higher rate 
than the rates fixed by rules made in 
this behalf by the Governor-General in 
Council: 


Provided that no such deductions from 
pay in liquidation of a sum adjudged to 
be paid by a decree or order as aforesaid 
shall be ordered unless the Governor- 
General in Council, or the person deputed 
by him is satisfied that the person against 
whom the decree or order was made 
has had a reasonable opportunity of ap- 
pearing himself, or has appeared by a 
duly authorised legal representative, ta 
defend the case before the court by which 
the decree or order was made, and a 
certificate, purporting to be a certificate 
of the commanding officer of the ship on 
which he was or is serving, or on the 
books of which he was or is borne, that 
the person has been prevented by the 
requirements of ihe service from attend- 
ing at a hearing of any such case shall 
be evidence of the fact unless the contrary 
is proved. 
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Where any arrears have accumulated 
in respect of sums adjudged to be paid 
by any such decree or order as aforesaid 
whilst the. person against whom the decree 
or order was made was serving under this 
Act, whether or not deductions in respect 
thereof have. been made from his pay 
under this section, then after he has 
ceased so to serve an order of committal 
shall not be made in respect of those 
arrears unless the court is satisfied that 
he is able, or has, since he bas ceased so 
to serve, been able to pay the arrears or 
any part thereof and has failed to do 
50. 

(8) Where a proceeding under any law 
is instituted against a person subject to 
this Act for the purpose of enforcing 
against him any such liability as above 
in this section mentioned, the process 
may be served onthe commanding officer 
of the ship on which he is serving or on 
the books of which such person is 
borne, or where, by reason of the ship 
being at sea or otherwise, it is impractica- 
ble to serve the process on such com- 
manding officer, the process may, after 
not less than three weeks’ notice to the 
Governor-General in Council, be served by 
being sent to’ a Secretary to the Govern- 
ment of India for transmission to such, 
commanding officer, but such service shall 
not be valid unless there is left therewith 
in the hands of such commanding olficer 
or Governor-General in Council such sum 
of money, if any (to be adjudged as 
costs incurred in obtaining the decree or 
order if made against the person on whom 
the process is issued), as may be fixed. by 
the Governor-General in Council as being 
necessary to enable him to attend the 
hearing of the case and to return to his 
ship or quarters, and such sum may be 
expended by the commanding officer for 
that purpose, and no process whatever’ 
under any law in any proceeding in this 
section mentioned shall be valid against 
a person subject to this Act if served 
after such person is under orders for 
service on a foreign station. 

The production of a certificate of the 
receipt of the process purporting to be 
signed by such sommanding officer as 
aforesaid shall be evidence that the 
process has been duly served unless the 
contrary is proved. 

Where, by a decree or order sent to 
the Governor-General in Council or 
officerin accordance with sub-section (2) 
of this section, the person against whom: 


ds / 
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the decree or order is made is adjudged 
to pay as costs incurred in obtaining the 
decree or order any sum so left with the 
process a8 aforesaid, the Governor-General 
in Council may cause asum equal to the 
sum so left to be paid in liquidation of 
the sum so adjudged to be paid as costs, 
and the amount so paid by the Governor- 
General in Council shall be a public 
debt from the person against whom the 
decree or order was made, and, without 
prejudice to any other method of recovery, 
may be recovered by reduction from his 
pay, in addition to those mentioned in 
sub-section (2) of this section. 

(4) This section shall not apply to persons 
subject to this Act where such persons 
are officers. 

(5) In this section the expression “pay” 
includes all sums payable to a man in 
respect of his services other than allowances 
in lieu of lodgings, rations, provisions and 
clothing. 


PART VII. 


Savina CLAUBE. 


100. Nothing to take away prerogative 


of the Crown, or rights or powers of 
Admiralty. 
Nothing in this Act shall take away 


abridge, or control, further or otherwise 
than as expressly provided by this Act, 
any tight, power, or prerogative of His 
Majesty the King in right of His Crown, 
or in right of His Office of Admiralty or 
any right or power of the Admiralty. 

101. Act not to supersede authority of 
ordinary courts. 

Nothing in this Act contained shall be 
deemed or taken to supersede or affect 
the authority or power of any court or 
tribunal of ordinary civil or criminal 
jurisdiction, or any officer thereof, in His 
Majesty's dominions, in respect of any 
offence mentioned in this Act which may 
be punishable or cognisable by the com- 
mon or statute law, 01 to prevent any 
person being proceeded against and 
punished in respect of any such offence 
otherwise than under this Act. 





PART VII. 


PRINTING ULAUSE. 


102. Printing and construction of Naval 
Discipline Act. 

(1) Every enactment and word which is 
directed by any Act amending this Act to 


bs 
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be substituted for or added to any por- 
tion of this Act shall form part of this 
Act in the place assigned it by the 
amending Act, and this Act and all Acts 


_which tefer thereto shall, after the com- 


mencement of the amending Act, be 
construed as if that enactment or word 
had been originally enacted in this Act 
in the place so assigaed, and where itis 
substituted for another enactment or word, 
had been so enacted in lieu of that enact- 
ment or word, and as if this Act had 
been enacted with the omission’ of any 
enactment or word whichis directed by the 
amending Act to be repealed or omitted 
from this Act, and the expression ‘‘this Aci” 
shall be construed accordingly. 

(2) A copy of this Act with every such 
enactment and word inserted in the 
place so assigned, and with the omission of 
any portion of this Act directed by any 
such amending Act as aforesaid to be 
repealed or omitted from this Act, shall 
be prepared and certified by the Clerk 
of the Parliament and deposited with the 
rolls of Parliament, and His Majesty's 
printers shall print in accordance with the 
copy Bso certified all copies of this Act 
which are printed after the commencement 
of such amending Act. 

(3) Areferencein any enactment, Order 
in Council, or other document, to the 
Naval Discipline Act shall, unless the 
context otherwise requires, be construed 
as a reference to this Act as amended 
by any enactment for ths time being in 
force. 


THE SCHEDULE. 


Enactments repeated. 


ll Geo 4& 1 | An Act to amend and | in part; 
Will, 4 c. 20, | consolidate the laws {namely ;— 
in part. relating to the pay of 
the Royal navy. 
Section eighty. 
10 & 11 Vict, | An Act for the estab- 


c. 62,in part. | lishment of naval pri- 


sons, and for the pre- in part; 

vention of desertion (namely :— 
7 from Her Majesty's 

navy. 





Section eleven. 


27 & 23 Vict. | The Naval Discipline Act, 1851. 

a, 119 
23 & 29 Vict. | The Naval Discipline Act Amendment 
c. 116. Act, 1865. 


82 
THE SECOND SCHEDULE. 


(See Section 4.) 
ENAOTMENTS REPEALED. 


























Extent 
Year. | No. Short tile. of 
repeal, 
1887 | XIV | The Indian Marine Act, | The whole. 
1887, . 
1888 | XVII | The Indian Marine Act | The whole 
(1887) Amendment Act, 
1888. 
1899 I | The Indian Marine Act | The whole. 
(1887) Amendment Act, 
1899. 
1921 X |The Indian Marine | The whole, 
(Amendment) Act, 
1921. 
1933 I | The Indian Marine | The whole. 
(o mendmeni) ‘Act, 
1933. 





ACT NO. XXXV OF 1934. 


“THE AMENDING ACT, 1934, 


Received the assent of the Governor-General on the 
8th September, 1934, and published in the Gazette 
of India, Part 4, dated September 15, 1934. 


An Actto amend certain enactments. 


W BEREaS, in consequence of the enactment 
of the Indian Navy (Discipline) Act, 1954, 
it is expedient that certain amendments 
should be made in the enactments specified 
in the Schedule; It is hereby enacted as 
follows ; 


1. Short title and commencement. 

(1) Thig Act maybe called the Amend- 
ing Act, 1934. 

(2) It shall come into force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, 
appoint. 


2. Amendments. 

The enactments specified in the] Schedule 
are hereby amended to the extent and in 
the manner mentioned in the fourth column 
thereof. 
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THE SCHEDULE. 


(See Section 2.) 5 3 





1872 


1873 


1878 


1881 








To. 








Short title 





Amerdments, 





XLV | TheIndian| (1) In section 5, after 


I 


VIII 


XI 





Penal Code. 


The Indian 
Evidence 
Act, 1872. 


The Indian 
Oaths Act, 
1873. 


The Sea 
- Customs 
Act, 1878. 


The Muni- 

cipal Taxa- 

tion Act, 
1881. 








the word “soldiers” 


the word “sailors” shall : 


be inserted. | 
(2) In the Explanation. 
to section 131, after the 
word “‘soldier’” the 
word “ ,‘sailor’ ™ 


figures “the Indian 
Army Act, 1911,” the 
words and figures “the 


Naval Discipline Act : 


or that Act as modified. 
by the Indian Navy 
(Discipline) Act, 1934," 
shall be inserted. 

(3) Section 138-A shall be 
omitted i 
(4) In section 139, after 
the words “the Naval 
Discipline Act” the 
words and figures “or 
that Act as modified by 
the Indian Navy (Dis- 
cipline) Act, 1934", 
shall be inserted. __ 
(5) In clause (a) ‘of 
section 505, the words, 
“er in the Royal Indian 
Marine” shall be omit- 
ted. : 

In section 1, after the 
words ‘Army Act” the 
words and figures “the 
Nava! Discipline Act 
or that Act as modified 
by the Indian Navy 
(Discipline) Act, 1134,” 
shall be inserted. 

In clause (b) of section 4, 
after the word ‘mili: 
tary the word “, naval”, 
and after the word 
“station” the words,“or 
ship’ shall be inserted 


In section 48,— 


(4) for the words “Indian 
Marine and Marine 
Survey” the words 
“Indian Navy” shall be 
substituted ; and . 
(iz) for the words 

“Marine or Survey”, 
in both places where 
they occur, the words 
“Indian Navy” shall 
be substituted, 

(1) In the preamble, after 
the word “military” the 
word “, naval’ shall be 
inserted. 

(2) In clause (a). of. sec- 
tion 3,— j 


(4) after the words’ and 








, and : 
after the _ words and; 


Py) 


XI 








No. | Short title, 





The Muni- 
cipal Taxa- 
tion Act, 
1881—contd, 








IV -| The Trans- 
' fer of Pro- 
perty Act, 
1682, x 
The Indian 
Railways 
Act, 1890. 


1X: 


- V: | The Code 
“of Orimi- 

nal Proce- 

dure, 1898 
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> | Amendments, 





‘figures: “the Indian 
Army Act, 1911,” the 

‘words’ and figures 
“the Naval Discipline 
Act or that Act as 
modified by the 
Indian Navy (Dis- 
cipline) Act, 1934," 
shall be inserted ; 
and 

(ii) after the word 
“military” the word 
“, naval” shall be in- 
serted, 

(3) In section 6, after 
the word “military” 
the word “, naval” shall 
be inserted. 

Tn clause (g) of section 6, 
after the word “mili- 
tary” the word “, naval” 
shall be inserted: 

In section 79,— 


(i) after the word “sol- 
dier”,in both places 
where if occurs; the 
“word “, sailor” shall 
be inserted ; and 

(ii) after the word 
“military” the word 
“, naval” shall ‘be in- 
serted. 

(1) In sub-section (1), 
clause sixthly, of sec- 
tion 54, ‘the words “or 
of belonging to Her 

Majesty's Indian Marine 

Service and being ille- 

gally absent from that 

service” shall be omit- 

ted. , 

(2) In section 128, for 
the words “or soldier 
in Her Majesty's Army” 
the words “soldier, 
sailor dr airman in His 

Majesty's Army, Navy 

or Air Force” shall be 

substituted, 


(3) In clause (g) of sec- 
tion 320, after the word 
“Army” the word 
“Navy” shall be in- 
serted. 

(4) In sub-section (1) -of 
section 526-A, after the 
words “Naval Discip- 
line Act” the brackets, 
words . and figures, 
“(other than a person 
fo whom that Act 
applies by virtue of the 
Indian Navy (Discip- 
line) Act, 1934)” shall 
be inserted. 

(5) In sub-section (1) of 
section 549,— 





Year. |. 





1698 


1899 





No, 


Vv 





11 








Short title, 





The Code of 
Criminal 
Procedure 

1898— contd, 





The Indian 
Stamp 
Act, 1899. 


“|= (@) after 
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(a) after the words 
“Army Act”, where 
they first occur, the 
words and figures, 
“, the Naval Discip- 
line Act and that Act 
as modified by the 
Indian Navy (discip- 
line) Act, 1934,” shall 
be inserted ; : 

(b) after the word “mi- 
litary”, where it first 
occurs, the word 
“naval” shall, be 
inserted ; | 

(c) for the words and 
figures “under the 
Army Act, section 41, 
or under the Air 
Force Act, section 41, 
to be tried by a 
Court-martial” the 
words “to be tried 
either by a Court to 
which this Oode ap- 
plies, or by a Court- 
martial” shall be 

"substituted ; 

the : word 
“corps” the word 

“ship” shall bein- 

serted ; and 

(e) after the word “mi- 
litary”, where it 
occurs for the last 

time, the word “, na- 

val” shall be insert- 


ed. 
(6) In sub-section (2) of 
section 549, for the 
word “troops "the words 
“soldiers, sailors or 
airmen” shall be sub- 
stituted, , 
In Article 53 of Sche- 
dule I— 2 4 


(4) in clause (d), after 
the word “non-com- 
missioned” the words 
“or petty”, after the 
word “soldiers” the 
word “, sailors”, and 
after the word,‘‘mili- 
tary” the word “, na- 
val” shall be insert- 
ed: 

(it) in clause (e), after 
the word “non-com- 
missioned” the words 
“or petty”, and after 
the word “soldier” 
the word ~ “;sailor” 
shall be insertéd ; and 


(diz) in clause (f), after, 
the word ‘“non-com- 
missioned” the words 
“or petty”, and after 
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Year. . | Short title. Amendments. 


—_—_——— 














~—— 





the word “soldier” 
Stamp Act the word “, sailors” 

1899—coneld. shall be iaserted 

The Code of] (1) in sub-clause (c) of 
Oivil Pro- | clause (17) of section 2, 
cedure, - | for the words “or 


1899 ‘IL | The Indian 


1908 V 





val or air” shall be 
substituted, and the 
words “including His 
Majesty's Indian Marine 
Service”, shall be omit- 


ted. 

(2) In clause (j) of sub- 
section (1) of section 60, 
after the word “apply” 
the words and figures 
“or of persons other 
than commissioned 
officers to whom 
the Naval Discipline 
Act as modified by the 
Indian Navy (Discip- 
line) Act,'1934, applies” 
shall be added. 

(3) In Order V of the 
First Schedule,— 

(4) in rule 27, the words 
“or His Majesty's 
Indian Marine Ser- 
vice” shall be omit- 
ted ;and 

(i) in rule 28, after the 
word “soldier” the 
word “sailor”, shall 
be inserted. 

(4) In Order XXVIII of 
the First Schedule,— 
(i) after the word “gol- 

dier", wherever it 
occurs throughout the 
Order, the word 
“gailor” shall be 

A inserted ; 

(ii) in the heading after 
the word “Military” 
the words “or Naval” 
shall be inserted ; 

(iii) in rule 1,— 

(a) in sub-rule (1), for 
the words “a mili- 








the word “suc 
shall be substitut- 


ed ; 

(b) in sub-rule (2), 
after the word “mi- 
litary” the word 
« naval” shall be 





inserted ; and 

(c)in the Explana- 
a tion, after the word 
“corps”, the word 
“ship”, ‘shall be in- 
serted. 





1908, naval” the words “na- `` 
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Year.| No. | Short title. Amendments, 















— 








1912 IV | The Indian] (1) In section 12,— 
Lunacy 
Act, 191.) (9) after the words 
“Army Act" the 
words and figures 
“ the Naval Discip- 
line Act or that Act 
as modified by the 
Indian Navy (Dis- 
cipline) Act, 1934", 
shall be inserted ; 


and 
(ii) after the word 
“military” the word 
“ naval”, shall be in- 
serted. 
(2) In section 32, after 
the word “military”, 
wherever it.occurs, the 
word, “ naval” shall be 
inserted. 
Inthe Explanation to 
section 10, after the 
word “military” the 
word . “naval” shall be 
i WS inserted, 
1939 | XIV | The Indian] (0) In clause (e) of sub- 
‘Air Force | section (1) of section 2, 
Act, 1932. after the word “mili- 
7 tary” the word “,na- 
val” sball be inserted. 
(2) Clause (19) of section 
6 shall be omitted. 
(3) In sub-clause (ii) of 
clause (i, of section 19, 
after the word “mili- 
tary”, in both places 
where it occurs, the 
word “, naval” shall be 
inserted. 
(4) In section 57, after 
the words ‘the Army 
Act”, the words and 
figures “the 
Discipline Act or that 
Act as modified by the 
Indian Navy(Discipline: 
Act, 1934", shall be 
inserted. 


1995 |XX XIX] The Indian 
Succession 
Act, 1925. 


section 89, after the 
words “air force” the 
word “, naval”, and 
after the word “carps, 
the word “ship,” shall 
be inserted 

(6) In sub-section (2) of 
section 96, after the 
words “Army List” the 
words “Navy List,”, 
and after the word 
“corps,” the word 
“ship,” shall be insert- 
ed. 





Naval . 


(5) In sub-section (2) of 


a, 


+ 


INDIAN 


CASES 





1934 
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Vol. 152 | 





CRIMINAL APPEALS. `- 


R.v. Thomas (1933), 24 Cr. App. R. 91, 
is an important decision re-affirming the 
principle that the court will not review the 
verdict of a jury on affidavits asserting 
. some irregularity in procedure connected 
with the rendering of that verdict. The 
allegation in the particular case was that 
two jurors at a trial in Wales, did not under- 
stand the English language sufficiently 
to enable them to follow the proceedings. 
The court refused to look at the affidavits. 

Mr. J. Jones Roberts forthe Crown put 
the law concisely, “Where jurors have 
taken the oath, sat through the trial and 
listened-to the verdict, they cannot after- 
wards be heard to say anything which 
might nullify the verdict”. The Lord 
Chief Justice, in giving the judgment of 
the court spoke of ‘‘the mass of authority, 
on this point” (as to the mass of authority 
see 30 “English and Empire Digest” 260, 
261). He considered it necessary to refer 
only totwo cases: Raphael vV. Bank of 
England (1855), 17 C. B. 161; 139 E. R. 
1030, where it was said, ‘Tt does not lis 
in the mouth ofa juryman who hears: what 
passes and says nothing to come after- 
wards and say that he understood and 
meant something altogether different,” and 
Ellis v. Deheer, [1922] 2 K. B. 113; 86 J. P. 
169; 38 T. L. R. 605, where the Court of 
Appeal laid it down that, “When a vir- 
diet is delivered in the sight and hearing 
of all the jury without protest their assent 
to it is conclusively inferred.” 
5 A Tt is of interest, though not of importance 

to the administration of law in this country 
to note that the Privy Council in Ras 
Behari Lal and others v. The King-Emperor, 
144 Ind, Cas. 911; (1933), 50 T. L. R. 1, 
refused to follow the English cases, of which 
the one under discussion is the latest. 

R.v. MeMahon (1933), 24 Cr. App. R. 95, 
wasa case upon the calling of witnesses 
by the judge. We discussed it at page 148* 

¥*Page of Vol. XOVUI, Justice of the Peace and 
Local Government Review.— [Ed] 


ed 2. 


ante (for earlier discussions in our columns 
on this ‘matter, see Vol. 81, page.4; Vol. 
86, pages 154, 527; and Vol. 92, page 420). 

R. v. Wilde (1938) 24 Cr. App. 98; 176 L. 
T, Jo. 110, once more laid dowr that a 
simultaneous trial of two indictments is a 
nullity. See too R. V. MacDonnell (1928), 
20 Cr. App. R. 163. | 

In R.v. Morris (1933), 24 Cr, App. k 
105, the appellant was charged with the 
fraudulent conversion of a general balance 
due to the prosecutors, “a course which 
cannot properly be taken.” 

R. v. Hare (1938), 940. P. 49; 24 Cr. App. 
R. 108, held that a woman may be, guilty 
ofan indecent assault upon a male or upon 
another female, ‘‘Whosoever” in sections 
52 and 62 of the Offences against the Person 
Act, 1861, includes a woman, “There can 
be no reason for saying that a woman 
cannot be guilty of indecent assault upon 
another female.” “We can see no ground 
for saying there is any ambiguity.” “The 
point urged on behalf of the appellant has 
no substance.” : 

The admissibility of evidence of false 
pretences made subsequently to those charg- 
ed was dealt within R. v. Boothby (1933), 24 
Cr. App. R. 112. , It had been laid down in 
R. v. Rhodes, [1899] 1 Q. B. 77; 62 J. P, 774, 
that, inorder to show that the business 
falsely pretended to be genuine was a 
sham one, evidence of subsequent conduct 
was admissible. The present case, while 
not overruling BR. v. Rhodes, and not laying, 
down any general principle (rather a pity 
that the decision was not .based on princi- 
ple) leaves it, in the words cited from 
“Roseoe on Evidence,” llth edition, page 
94, “still doubtful whether pretences made 
subsequently to ihe one charged are ad- 
missible,” but approves the further -obser- 
vation in “Roscoe” “but it seems, both on 
authority and on, principle, thatthey are 
not, on the ground thatit is possiblo that 
the guilty intention may not have arisen 
till after the acts upon which the charge is” 


awin (01933), 


“in that 


. f 
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founded.” The casespro and contra are 
conveniently set forth in “Phipson on Evi- 
dence,”. 7th edition, pages 175 et seq. R. v. 
Boothby is another case to add to the ““in- 
admissible" column. But any tribunal 
ruling on the point will do well to exclude 


~-+-the..evidence unless it can be brought with- 
-in R. v. Rhodes. 


-A case on forced confession, R. v. Good- 
the Times, 14th November, 
seems so far only to have been reported 
newspaper. Evidence had been 
given at the trial of the appellant for arson, 
of an alleged confession by her, following 
ona statement, bya police inspector, “We 
are police officers and we want to know.” 
Avory,-J., giving the judgment of the 
court said that, “in the circumstances of 
the particular case, the statement of the 
inspector must be regarded as amounting 
to a‘threat which rendered the alleged con- 
fession inadmissible in evidence.” |" >` 
It must.be emphasised that, for an allged 
Confession to be admissible in evidence; it 
has’ to be shown affirmatively by the pro- 


‘secution that it was made without promise 
‘or-threat, see ‘‘Archbold’s Criminal Plead- 
ing,” 28th edition, page 400. This is sa 


‘point often overlooked.’ 
Therule was reiterated in “R. v. Chad- 


‘wick (1934), 24.Cr: App. R. 138, whera a 


conviction was quashed because the trial 
judge decided'the issue whether threats had 
or had not been used, by reference to the’ 
depositions taken at the police court. The 
judge ought to hear evidence and argu- 
ment on the issue whether threats have or 
have not been used, and he ought to hear 
such evidence and argument in the absence 
of the jury. 5 ga 

In R. v. Maughan (1934), 24 Cr, App. R. 
180, the court followed its previous decision 
in R.v. Forde, [1923] 2K. B. 400; 87 J. P. 
+6, that, on a charge of indecent assault on 
a girlunder sixteen, areasonable and bona 
fide belief that she was oi 
not available. j 

“It was hoped at the time the judgment” 
(R. v, Forde) “was delivered that the legis- 
lature would take notice : of the apparent 
absurdity resulting frem this state of 
legislation. and that it would be amended. 
That course has not been taken and we 
can see no reason for adopting any different 
view inthis case from that” then adopted. 

The case of -R.v. Mount, R.v. Metcalfe 
(1954), 24 Cr. App. R. 139,is a delightful 
comment onthe attitude of those who for 


“hiany years-opposed. and managed'to delay 


the institution of a court of criminal appeal, 


7% tee pana aan de vs 
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-proper to ask a defendant whether 


over sixteen is’ 


15:10 

The rwethat the wife of afi aééused person 
isneither a competent nor compellable 
witness against him (we are aware of the 
exceptions to the rule) was forgotten, or 
perhaps was unknown to the chairman of 


- Sessions who tried the case, an indictment 


for shopbreaking. 

We dealt with the remarkable case of 
Maxwell v. Director of Public Prosecutions 
(1934) 24 Cr. App. R. 152, at page 439, 
ante. An acquittal is not a slur on cha- 
racter. | : 

It israther a pily that in R.v. Waldman 
(1934), 24 Cr. App. R. 204, judicial doubts 
were expressed ‘whether it would be ae 

e 
had previously been convicted and also 


previously acquitted especially as ib was ` 


“not necessary for this court to 
consider what the decision of the House 
of Lords would have been in such a case.’ 
“Even assuming that questions as to the 
previous acquittal ought not to have been 
put’ the court was prepared to apply the 
proviso to section 4 of the Criminal Appeal 
Act, 1907, that is to dismiss the appeal on 
the ground that though the point raised in 
the appeal might be decided in favour of 


the appellant if they consider that no 
substantial miscarriage of justice has 
actually occurred.” “We are satisfied 


that in the present case the question about 
the previous acguiltal could not have 
turned the scale against the appellant by 
one penny weight.” 

R. v. Martin, Anselland Ross (1934), 24 
Cr. App. R. 177, on corroboration, was- 
discussed in our article at page 335, ante. 

R.v. Litleboy (1934), 24 Cr. App. R., 
shows how very careful the Court of Crimi- 
nal Appealis not to lay down general 
propositions. In R. v. Naylor[1933] I K. B. 
685, they did do so, but we were not 
allowed for long to enjoy the comfort’ of 
feeling that the words of the statutory 
formula; “You are not obliged to say 
anything unless you desire to do so,’ really 


mean what they say, without an implied... 
addition, “but you keep your mouth shut :*,3 


at your own risk.” The trouble began 
again with the non-disclosure of an alibi, 
see R. v. Parker, [1933] 1 K. B. 850, and 
R. v. Litileboy, supra, says that “ib may be 
proper for the judge to observe that the 
failure to disclose that defence in time t 
afford an opportunity of its being tested is 
something to be borne in mind with refer- 
encé to the value of the defence,” . 

The proper method to deal with non- 
disclosure of the defence of alibi is not to 


Ka 


“ay 


to | 


1934 


undermine a statutory direction, bub to 
legislate on the particular point, taking 


section 35 of the Summary Jurisdiction the Court of Criminal Appeal has 


(Scotland) Act,-1908, as the model, 
Ina later article we shall deal with the, 
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unfortunately, rather numerous 
misdirection or want of direction with which 


cases of 


had to 
deal within the last twelve months; — Justice 


of the Peace. 





PROBLEMS OF LEGAL EDUCATION ` 
THE SRARGH FOR A STANDARD 


The principal difficulty which arises in 
any discussion of legal education lies in 
the diversity of views as to the nature 
ofthe problem to be dealt with. If every- 
one were unanimousas to what constituted 
the essentials of the problem, progress 
toward its solution would be comparatively 
simple. ‘The trouble is that there are a 
number of minor problems which appeal 
in different ways to different people, so 
‘that any discussion of legal education, 
even by members of the profession who 
have given the matter considerable thought 
is apt to break up in hopeless confusion. 
This is due to the lack of a standard. 

Some of these minor problems are of 
sufficient importance to make them look 
deceptively like the major problem of 
finding an adequate standard, as for in- 
stance, the problem of limiting the numbers 
admitted tothe profession. This isa pro- 
-blem which strikes the ordinary practicing 
lawyer with the greatest force. He sees 
about him a profession bordered with a 
vast fringe of practitioners who simply 
cannot make an adequate living, and who 
are prepared to give cut-throat competition 
‘of the worst kind. < 

The section of the profession which is 

chiefly concerned with this aspect of the 
matter looks upon legal education as a 
potential barrier to fill the breach ‘caused 
by the raising of substantial educational 
‘barriers in a number of the other professions, 
In other words, he asks legal education 
to operate as an equivalent for disci- 
pline and organization. 
+ „The reason why this large section of the 
Bar prefers the adoption of educational 
barciers to trade union methods are 
probably various. They are possibly 
complicated by a reluctance tomake frank 
“confession that the profession as a whole 
‘has shown rather a marked ineptitude for 
organization within its owa ranks. | 

However this may be, it is unquestionably 
true that for this large section of the Bar, 
legal education is not an end, but an 
instrument. It is not so mush a problem in 
itself, as a means to attack another pro- 


N l 


blem, and this raising of ọne. problem fór 
the purpose of attacking another carries 
with it all of the inherent weaknesses ‘of 
its indirect method of approach. 


ri 


All of those who are opposed to the legal 


profession becoming a narrow monopoly ia 


the hands of a~class are therefore cool in 
their support, 
raising the 
They miss the point of the first real 
problem, which is the search for an adequate 
standard, because their attention is focussed 


upon the other problem which the issue . | i 
of increased standards has been raised to 


attack. i 


Another of the minor problems which in ':. 
) apt to -be .., 
magnified into an objectiveis the question.. 


the course of discussion is 


of cost. The day when governing bodies 


.looked upon their Law Schools asa source x 
of substantial revenue is happily pretty, . . 
well past; but when it comes to a’ques- - 


tion of imposing various standards of legal 
and pre-legal training, the question of cost 
both to the student and ths community 
becomes a question of major importance. | 


There is no question but that it costs far a 
“moré to educate a student than the-student . - 
pays, and that it costs the student ~more . .. 


to receive the additional advantages which 
the public at latge has so liberally provided 
for him. This problem of cost occupies a 
large and probably a much misconceived 
part in discussions of legal and .pre-legal 
education. se 

The question of cost has usually been 
brought into the 
pre-conceived ideas and prejudices. It 
never gets down to the solid ‘basis of 
distinguishing direct and indirect costs, 
either to the student of to ‘the taxpaying 


‘public. It never gets’ down to. ths job of 
‘determining what factors. should ‘be taken 


into consideration in computing costs, and 
there is no such thing as a’comparison of 


‘direct and indirect cosis, let alone a com- 


prison between direct, inlirest and sosial 


‘e gs. 


We all discuss questions of cost and yet 


‘where: is little, if any, reliable statistical 


if not actually opposed to. 
standard of legal education. . 


discussion to feed other - 


“the search for a standard is 


TR 
a 

8 
information on any branch of the subject. 

Tf discussions of the cost of legal and 
pre legal education were really intelligent 
and sincere, we would expect someone to get 
to work and obtain some reliable satistical 
information on the subject. The point 
really is that the quantum of cost -is not @ 
standard. It is something which has. to 
do with the question of attaining a standard 


“when, that standard. is established. 


_. A third problem which has proved itself 
to he a, Will of the Wisp in discussions 
of legal education is the -question of prac- 
ticaltraining. Practical training, of course, 
means experience, limited, or otherwise. If 
the only problems which a lawyer had 


-to face were strictly legal problems, then 
“there would be no question but that a 


system of apprenticeship would be the ideal 
system, and legal education in so far as 
concerned 


' would cease tobe a problem. Everything 


would resolve itself into the question of 


“obtaining a good master. 


t 


-from . difficulties, instinctively 


- Under 


“principle of Hquite’(a term more nearly 


_.,. The point. here is that at the present time 
* ‘the lawyers’ work does not consist in the 

‘untying of merely‘ 

„knots have a way, as we all know, of being 
-+ very, closely associated with moral knots, 

“mental knots,economic knots and social knots. 
“Take for example the case where a collec- 
z; tion agency sends a brightly 
“truck with bold letters to the debtor's house, 
‘or the case where a man whose first mental 


legal knots. Legal 


coloured 


reaction has always been to run away 


runs away 
from his first motor accident, whether he 


“was. really to blame or not. 


this title in the current 
Tamo of the Cambridge Law Journal, 
r. 


H. C. Gutteridge, K.C., of the English 


"Bar, and Professor R. J. A. David, of the 


University of Grenoble, pursue an instructive 


` enquiry asto how far the principles of natural 


justice are applied in French and English 
law to raise an obligation on the part of 
one who has been enriched at the expense 
of another to make restitution or com pensa- 
tion. Professor David points out that the 
Code Napoleon followed the Roman law in 
Creating an obilgation only in certain speci- 
fied cases of the kind, and this 


ied cases c 1 express 
- limitation in the written law gave rise 
to the problem . whether the doctrine 

` „expounded by Pothier, namely, that the 
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Practical training, therefore, when con- 
fined ` to legal training, or substantially so 
by a syslem “of apprenticeship is not a 
standard. -` It again is something which 


-merely,has to do with attaining the standard 
‘once it is established. 


What is really needed first of all in 
dealing with legal and pre-legal education 
is to seek out and isolate the main 
essentials of what in the last analysis 
must constitute an adequte legal educa- 
tion putting the minor problems in their 
proper place and giving them their due 
weight after the standard has been found 
and established. What then can we adopt 
as a fair stundard of an adequate legal 
and pre-legal education which we can use 
as a starting point for discussion ? 


Surely every lawyer when admitted to 
practice should at least be equipped. with 
three things: firstly, a sufficient training in 
critical analysis to enable him to analyze 
the problems presented to him for solution, 
and to enable him to formulate a point 
of view which is based on some coherent 
line of reasoning; secondly, a sufficient 
knowledge of legal techinque to enable him 
to find and appreciate the relevant authori- 
ties for and against the chosen point of view 
whatever it may be; and thirdly, 


‘sufficient. forensic training to enable him 


to present his point of view and the reason- 
ing upon which it is based in the language 
of a-cultured gentleman, either to his 
client orto counsel or to the tribunal 
before which he is to appear.—The Canadian 
Bar Review. i 





THE DOCTRINE OF UNJUSTIFIED ENRICHMENT 


equated in meaning to natural justice than 
our technical word ‘Equity’) should prevail 
over la subtilitedu droit, might not be 
invoked to create a remedy inother instances 
of unjustified enrichment. Professor David 
observes that down to the year 1892 the 
decided cases neither affirm nor negative 
the rule enunciated by Pothier but “are 
always suppositiously based on an Article 
of the Code.” But since the year meh- 
tioned he says that the French Courts 


have yielded to the influence of the text-- 


writers and — | 
“have steadily declared that one may nat without 
justification derive an enrichment from the 


detriment of another. The Court of Oassation, 


“which deals only with points of law, will always 


reverse 8 decision which violates the principle of 
unjust enrichment. This rule, which is given 
@e 


. S | : at 
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